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1.  Sight  to;  Time  to  Seek. 

2.  Natwre  of  Action;  Pleading, 
8.  Jurisdiction  Over  Suit. 

4.  Parties. 

6.  What  Considered  on. 

6.  Evidence  in. 

7.  ExUnt  of. 

8.  AUowanees  and  Charges. 

9.  Decree  DittribiUing  Property;  JPinA- 

ings. 

10.  Beopening  Account. 

11.  Aetton  for  Amount  Due  on  Settle- 

ment or  Contribution  for  Debts 
Paid. 

Fkilnre  of  partner  in  ditch  to  pay  his  pro- 
portion of  expenses  is  not  a  forfeitare.  See 
Watercourses,  187. 

Illegality  of,  estoppel  to  deny.  See  Me- 
chanics' Liens,  888. 

Ooncealment  of  partnership  agreement, 
when  not  frandolent  bo  as  to  stop  statute. 
See  Statute  of  LimitationB,  294. 

Acknowledgment  by  one  partner.  See 
Acknowledgments,  88. 

Money  borrowed  bv  partner  and  used  in 
firm  business.    See  Bills  and  Notes,  29. 

Power  to  adjust,  what  indudee.  Seie  Agency, 
98. 

Partner  of  agent  is  not  trustee  of  principal, 
when.    See  Agencv,  88. 

May  exercise  right  of  eminent  domain.  See 
Eminent  Domain,  2. 

Setoff  of  individual  claim  against  partner- 
ship.   See  Setoff,  n. 

Bight  to  purchase  cross-demands  agidnst 
partnership.    See  Setoff,  9. 

Services  by  wife  of  one  partner.  See  As- 
sumpsit, 43. 

One  is  bound  by  notice  to  his  partner.  See 
Kotice,  71* 

Taxation  of  partnership  property.  See 
Taxation,  V,  10. 

Bequests  to  partner  or  partner's  children  as 
evidence  of  undue  influence.  See  Wills,  VII,  4. 

I.  Ifhat  AgreementB  Constitato. 

1.  Actual  intention  is  necessary  to  consti- 
tute a  partnership  inter  se.  (Wheeler  v. 
Farmer,  88  Gal.  203.) 

2.  Where  there  is  no  community  of  interest 
in  capital  stockjproflt,  or  loss,  there  is  no 
partnership.     (Wneeler  v.  Farmer,  88  Cal. 

3.  Mere  joint  ownership  in  personal  prop- 
erty does  not  constitute  a  partnership ;  nor 
was  a  partnership  created  by  an  agreement  to 
divide  the  income  of  a  business  carried  on 
by  a  third  party  with  the  joint  property  of 
the  pl^tiff  and  defendant,  and  paid  to  the 
latter  for  the  joint  use  of  himself  and  the 
plaintiff.  (Quackenbush  v.  Sawyer,  64  0al. 
439.) 

Cited  76  Cal.  48. 

4.  An  agreement  on  the  one  side  to  per- 
form certain  services,  and  on  the  other  to 
convey  an  interest  in  the  property  in  rela- 
tion to  which  the  services  were  penormed,  in 
consideration  of  such  services,  does  not  con- 
stitute a  partnership.  (Barber  v.  Oacalifl,  80 
Cal.  92.) 

Cited  89  Cal.  636. 


5.  A  joint  contract  in  writing,  entered  into 
by  several  persons  with  another,  in  which 
they  agree  to  furnish  certain  materials  and 
perform  certain  labor  for  such  other,  and 
which  does  not  fix  or  define  the  relations  of 
such  persons  among  themselves,  or  as  to 
third  persons,  and  which  does  not  show  any 
community  of  interest  between  them  in  the 
profits  to  be  realized,  nor  the  losses  to  be  sus- 
tained, does  not  of  itself,  by  legal  intend- 
ment, establish  a  partnership  between  them 
in  reference  to  the  work  undertaken.  (Smith 
V.  Moynihan,  44  Cal.  68.) 

6.  If  two  persona  enter  into  a  joint  contract, 
in  writing,  to  perform  certain  labor  and  furnish 
certain  materials  for  another,  which  contract 
does  not  define  the  relations  of  such  persons 
between  themselves,  and  if,  by  the  under- 
standing between  themselves,  one  is  to  per- 
form one  part  of  the  labor  and  the  other 
another,  and  each  is  to  receive  a  proportional 
sum  of  the  money  paid  for  the  whole,  the 
relation  of  partners  does  not  exist  between 
them.    (Smith  v.  Moynihan,  44  Cal.  86.) 

7.  Agreement  for  working  of  quarry  by  two 
persons,  one  of  whom  is  to  manage  the  busi- 
ness and  the  other  to  give  his  whole  time 
thereto,  the  net  profits  to  be  divided,  con- 
stitutes a  strict  (as  contradistinguished  from  a 
mining)  partnership.  (Quinn  v.  Qninn,  81 
Cal.  14.) 

8.  In  consideration  of  the  right  granted  him 
by  plaintiff,  to  make,  use,  and  vend  at  his 
(the  defendant's)  own  expense,  and  on  his 
own  account,  within  the  British  dominions, 
certain  machines  of  which  the  plaintiff  was 
the  inventor,  and  to  sell  the  right  to  others  to 
make,  use  and  vend  the  same,  the  defendant 
undertook  and  agreed  to  procure  from  the 
British  authorities  letters  patent  to  the 
plaintiff  for  said  machines,  and  to  pay  over, 
quarterly,  to  the  plaintiff  one-half  tne  pro- 
ceeds of  all  sales  made  him.  Held,  not  a  con- 
tract of  partnership.  (Wheeler  v.  Farmer, 
88  Cal.  m.) 

Cited  64  Cal.  468 ;  89  Cal.  536. 

9.  A  and  B  entered  into  an  agreement  in 
which  it  was  stipulated  that  A  should  ad> 
vanoe  twelve  thousand  dollars  for  the  purpose 
of  putting  up  a  brick  house  on  property 
of  B,  held  by  lease,  and  B  was  to  convey  to 
A  one-half  interest  in  the  leased  premises; 
the  balance  of  the  costs  of  the  buildmg  was  to 
be  borne  in  equal  proportion.  When  com- 
pleted B  was  to  rent  the  same,  and  pay  over 
to  A  one-half  of  the  rents.  Buildmg  was 
erected  at  a  cost  of  forty-eight  thousand  dol- 
lars, thirty  thousand  dollars  paid  by  A,  and 
eighteen  thousand  dollars  by  B.  B  conveyed 
one-half  of  premises  to  A.  Held,  that  A  and 
B.  were  co-partners.  (Laffan  v.  Naglee,  9 
Cal.  662.) 

10.  Plaintiff  and  defendant  purchased  cer- 
tain lands  jointly  for  purpose  of  farming  and 
eventually  selling  the  same.  Some  time  after 
such  purchase  the  parties  entered  into  an 
agreement  by  which  the  plaintiff  was  to  con- 
duct the  fturming  operations,  and  the  defend- 
ant to  attend  to  shipping  and  selling  the 
produce,  the  x>arties  to  share  expenses  equally, 
and,  after  paying  a  reasonable  compensation 
to  the  plaintiff  for  his  services  and  the  use  of 
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hiB  teams  and  tools,  to  divide  the  net  pro- 
oeeds  equally  between  them.  Held,  that 
these  facta  oonstituled  a  partnership  between 
ttie  parties  with  respect  to  the  lands  and  the 
fuming  (d  the  same.  (Fisher  y.  Sweet,  67 
Oal.228.) 

11.  In  order  to  constitute  partnership  in 
farming  and  threshing  bnsiness,  there  mnst 
be  an  agreement  to  carry  on  the  business  to- 
gether and  divide  the  profits,  and  the  fact 
that  one  of  the  agreeing  parties  is  to  receive 
one-half  of  the  net  profits  of  the  business  will 
not  make  him  a  partner  therein,  if  it  is  agreed 
that  he  is  to  receive  the  same  only  as  com- 
pensation for  the  use  of  personal  property  let 
Dy  him  to  be  used  by  the  other  party  in  the 
prosecution  of  such  business  in  his  own  name, 
and  solely  on  his  own  account.  (Vanderhuist 
etc  Co.  V.  De  Witt,  95  Cal.  67.) 

Cited  97  Cal.  79. 

12.  Agreement  by  which  one  ^ves  s  right 
of  way  over  his  land  for  a  ditch  and  is  to  pay 
for  one-fourth  the  exi)ense8,  having  in  return 
a  proportionate  interest  in  the  ditda,  does  not 
create  a  partnership  between  the  parties  so 
as  to  create  a  lien  in  favor  of  the  one  advanc- 
ing more  than  his  proportion.  (Fitzell  v. 
Leaky,  72  Cal.  477.) 

15.  Where  one  person  secures  a  right  of  way 
from  the  plaintiff  across  the  lands  of  the  lat- 
ter for  the  purpose  of  constructing  a  water 
ditch,  and  on  the  same  day  grants  plaintiff  a 
one-fourth  interest  on  condition  he  bear  the 
proportionate  expense,  the  transaction  did 
not  create  a  partnership  between  the  plain- 
tiff and  Kelly,  either  in  the  ditch  as  a  mere 
conduit,  or  m  the  water  flowing  through  it, 
so  as  to  create  a  lien  thereon  in  favor  of  one 
of  the  partners  advancing  more  than  his  pro- 
portion of  the  capital ;  nor  did  it  constitute 
them  tenants  in  common  of  the  land  traversed 
by  the  ditch  so  as  to  prevent  the  plaintiff  from 
filing  a  declaration  of  homestead  thereon. 
(FitreU  v.  Leaky,  72  Cal.  77.) 

14.  A  contract  between  A  and  B,  by  which 
A  transfers  to  B  the  possession  of  a  flock  of 
■heep,  upon  the  terms  that  B  shoald  herd 
and  take  care  of  them  for  three  years,  at  the 
end  of  which  time  he  was  to  return  to  A  the 
original  number  of  sheep  intrusted  to  him, 
and  the  increase  be  equally  divided  between 
them,  does  not  constitate  a  partnership  be- 
tween A  and  B  in  the  sheep.  (Robmson 
V.  Haas,  40  Cal.  474.1 
Cited  89  Cal.  535. 

16.  Where  a  broker  buys  wheat  for  E.  St  H. 
with  their  funds,  and  an  agreement  is  made 
between  the  three  that  the  broker  shall  dis- 
pose of  the  wheat,  and  that  the  profits  shall 
be  equally  divided,  the  broker  is  neither  part- 
ner nor  joint  owner  of  the  wheat.  (Hanna  v. 
Flint,  14  Cal.  73.) 

16.  Business  relation  between  several  per- 
sons associated  together  for  the  purpose  of 
organizing,  controlling,  and  operating  railroad 
aiM  other  corporations,  ana  who  repose  a 
peat  confidence  in  each  other  in  respect  to  the 
bosinefls,  if  it  does  not  constitute  a  partner^ 
tbip,  is  nevertheless  a  fiduciary  relation  be- 
tween the  associates,  subject  to  the  ordinary 
rules  governing  trust  relations.  (Colton  v. 
Stanford,  82  Col.  361.) 


17.  When  two  parties,  residing  in  different 
places,  agree,  the  one  to  buy  and  ship  wool, 
and  to  pay  for  the  same  to  draw  on  the  other, 
and  the  other  to  pay  the  drafta  and  sell  the 
wool  in  a  home  or  foreign  market,  charging 
interest  for  his  advances,  the  two  to  share 
equally  the  losses  or  to  divide  equally  the  net 
profits,  the  parties  are  partners  in  the  ven- 
ture.   (Clark  V.  Gridley,  49  Cal.  105.) 

18.  A,  bein^  the  owner  of  an  invoice  of 
goods  in  the  city  of  New  York,  sold  one  half 
interest  therein  to  B,  with  an  arrangement 
that  the  latter  should  proceed  to  San  Fran- 
cisco, and  there  dispose  of  the  same  on  joint 
account ;  held,  that  this  constituted  a  part- 
nership between  them,  and  that  B  was  not 
subject  to  arrest  in  an  action  by  A  to  recover 
a  part  of  the  proceeds  of  the  sales.  (Soule  v. 
Hayward,  1  Cal.  345.) 

19.  Hille|;aB8  (defendant's  intestate),  at 
Philadelphia,  in  1849— being  about  to  start  for 
Califomia^-entered  into  a  written  contract 
with  the  plaintiffs,  then  his  partners,  under 
which  they  were  to  have  a  certain  proportion 
of  the  proc(Bed8  of  his  mining  and  other  busi- 
ness, after  first  deducting  fifteen  hundred  dec- 
lare advanced  by  the  mm.  Held,  that  the 
contract  created  a  partnership,  there  being 
both  a  community  of  interest  in  the  original 
capital  and  in  the  profit  and  loss.  (Harris 
V.  Hillegass,  64  Cal.  463.) 

20.  If  A  enters  into  a  partnership  with  B, 
and  puts  into  the  concern  as  his  share  money 
belonging  to  a  third  person,  which  he  holds 
as  agent,  that  fact  does  not  make  such  third 
person  a  partner  of  B,  nor  does  it  make  A  any 
the  less  the  partner  of  B,  even  if  A  used  the 
money  without  the  authority  of  B,  the  owner ; 
and  in  an  action  brought  by  A  against  B  to 
wind  up  the  partnership,  such  facts  have  no 
relevancy.  (Harper  v.  Lamping,  33  Cal. 
641.) 

21.  The  evidence  held  to  show  that  the 
money  sued  for  was  loaned  to  the  defendants, 
and  was  not  advanced  on  account  of  a  pro- 
posed purchase  by  her  of  an  interest  in  the 
defendants'  business.  (Evans  v.  De  Lay,  81 
Cal.  103.) 

Ooexectttors  are  not  partners.  See  Ex- 
ecutors and  Administrators,  499. 

Benevolent  societies  are  partnerships.  See 
Unincorporated  Associations,  1. 

Cropping  contract  is  not.    See  Croppers,  6. 

Partnership  between  agents.  See  Agency, 
402. 

Attorneys,  partnership  between.  See  At- 
torney and  Client,  X. 

Vessels,  partnership  in.    See  Shipping,  I. 

Joint  stock  companies.  See  Jomt  Stock 
Companies. 

Distinction  between  unincorporated  ditch 
companies  and  partnerships.  See  Water- 
courses ^  XIII. 

Conflict  of  law  regarding.  See  Conflict  of 
liiws,  3. 

II.  Eridence  of. 

22.  It  is  the  bnsiness  of  one  who  alleges  a 
partnership  to  show  it  affirmatively.  The 
burden  of  proof  is  on  him.  (Smith  v.  Moyni- 
han,  44  Cal.  53.) 

23.  It  is  error  to  admit  evidence  to  prove 
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partnership  bv  general  reputation.    (Sinclair 
V.  Wood,  S  Cal.  88.) 
Oited  6  Gal.  466. 

24.  Common  report  can  only  be  admisdble 
to  prove  a  partnerehip :  (1)  In  corroboration; 
and  (2)  to  prove  knowledge  of  it  on  the  p«rt 
of  the  plaintiff.  (Turner  v.  Mcllhaney ,  8  Cal. 
675.) 

26.  In  an  action  against  a  partnership,  and 
in  order  to  prove  that  one  of  the  defendants 
was  a  partner,  it  is  incompetent  to  ask  a  wit- 
ness wnether,  from  what  he  saw  while  work- 
ing for  the  firm,  and  from  the  acts  of  the 
the  particular  defendant  during  that  time,  be 
was  a  partner.  It  does  not  amount  even  to 
evidence  of  common  report.  (Tomer  v.  Mo- 
nbaney,  8  Cal.  676.) 

26.  Partnership  must  be  proved  like  any 
other  taxst,  and  cannot  be  established  by  mere 
surmise  or  innuendo.  (Hudson  v.  Simon,  6 
Cal.  463.) 

27.  Upon  the  trial  of  an  issue  joined  as  to 
the  fact  of  partnership,  the  declaration  of  an 
alleged  partner,  made  m  the  absence  of  the 
party  denying  the  partnership,  cannot,  _  as 
against  the  absent  one,  be  used  to  establish 
the  fact  of  partnership.  (Vanderhurst  etc 
Co.  V.  De  Witt,  96  Cal.  67.) 

Cited  97  Cal.  79. 

28.  Declarations  of  one  defendant,  to  the 
effect  that  another  defendant  and  he  were 
partners,  made  in  the  absence  of  such  other 
defendant,  are  incompetent,  as  against  the 
latter,  to  establish  the  fact  of  partnership, 
when  such  fact  is  in  issue.  (Salinas  City 
Bank  v.De  Witt,  97  Cal.  78.) 

29.  In  an  action  of  assumpsit  against  a  firm, 
where  the  answer  of  one  of  the  defendants 
denies  that  he  was  a  member  of  the  firm,  it 
is  error  to  admit  in  evidence,  as  against  that 
defendant,  a  letter  admitting  the  indebted- 
ness, signed  in  the  firm  name,  without  proof 
that  defendant  wrote  the  letter,  or  authorised 
it  to  be  written.  (Hudson  t.  Simon,  6  Cal. 
463.) 

SO.  In  an  action  of  trover  against  a  part- 
nership, a  certified  copy  of  the  certificate  of 
partnership  which  tends  to  show  that  some 
of  the  defendants  are  members  of  the  firm  is 
competent  evidence  to  prove  the  partnership, 
where  there  is  nothing  to  show  that  any  new 
certificate  has  been  filed.  (Mortimer  v.  Har- 
der, 98  Cal.  172.) 

81.  Books  of  account  kept  by  a  party  are 
not  competent  evidence,  in  an  action  for  goods 
sold  and  delivered,  to  prove  a  copartnershh) 
between  defendant  L.  and  the  other  defend- 
ants, to  whom  certain  lumber  had  been  sold, 
L.  not  having  dealt  directly  with  plaintiffs. 
(Severance  v.  Lombardo,  17  Cal.  67,) 

Cited  73  Cal.  209 ;  82  Cal.  166. 

82.  On  an  issue  as  to  whether  one  of  several 
persons  sued  as  partners  was  a  member  of  the 
partnership  when  the  transactions  in  ques- 
tion took  place,  the  books  of  the  firm,  in  the 
absence  of  other  evidence,  are  not  admissible 
to  prove  his  connection  with  the  partnership. 
But  evidence  tending  to  show  that  he  was  a 
member  being  first  introduced,  and  it  appear^ 
ing  that  he  had  access  to  the  books  during  a 
considerable   period   covering   the  dates  at 


which  the  transactions  occurred,  and  that  he 
examined  them  on  several  occasions,  and 
caused  balance  sheets  to  be  taken  from  them 
and  rendered  to  him,  the  books  and  the  en- 
tries in  them  are  competent  to  be  submitted 
to  the  jury.     (Bryce  v.  Joynt,  63  Cal.  376.) 

38.  The  sufficiency  of  the  preliminanr  proofs 
to  justify  the  admission  of  the  books  is  a 
question  for  the  court,  and  it  is  not  error  to 
reject  evidence  offered  before  the  books  are 
admitted  to  contradict  these  proob.  The  re- 
jection of  evidence  thus  offered  does  not  pre- 
clude its  introduction  at  a  subsequent  stage 
of  the  trial  in  order  to  obviate  the  effect  of 
the  books.    (Bryce  v.  Joynt,  63  Cal.  876.) 

34.  The  rights  of  the  defendant  in  such  a 
case  are  properly  guarded  by  an  instruction 
to  the  jury  not  to  consider  the  books  at  all  as 
evidence  unless  they  believe  from  the  evi- 
dence that  the  defendant  knew  their  contents, 
and  consented  to  the  entries  made  in  thenx, 
or  knowuu;  of  them  assented  to  them  after- 
wards.   (Bryce  v.  Joynt,  63  Cal.  376.) 

36.  A  brought  an  action  against  B  to  recover 
for  the  value  of  services  alleged  to  have  been 
rendered  by  A,  for  B,  in  keepmg  a  hotel.  The 
defense  was,  that  A  and  B  were  partners.  On 
the  trial,  B,  after  introducing  some  evidenoej 
which  tended  to  show  a  partnership,  offered 
in  evidence  the  books  of  tne  hotel  as  further 
evidence  of  the  partnership.  Held,  not  to  be 
error,  and  that  if  the  books  afforded  any  evi- 
dence of  a  partnership,  the  entries  were  ad- 
missible. (Hale  V.  Brennan,  23  Cal.  611.) 
Cited  63  Cal.  377. 

36.  Books  of  x>artnership  are  evidence  in 
actions  between  the  partners,  where  the  ques- 
tion is  whether  the  parties  were  partners,  and 
when  kept  subject  to  the  inspection  of  each, 
must  be  admitted  as  correct  until  the  contrary 
is  shown.    (Hale  v.  Brennan,  23  Cal.  611.) 

37.  A  party  who  sues  two  persons  as  part- 
ners, one  of  whom  answers,  denying  the  part- 
nership, cannot,  to  prove  the  partnership  as 
i^ainst  the  defendant  denying  it,  introduce  in 
evidence  an  answer  of  the  defendant  admit- 
ting the  partnership,  filed  in  another  case  b^ 
tween  the  two  defendants.  (Etchemende  ▼. 
Stearns,  44  Cal.  582.) 

38.  The  return  of  a  sheriff  on  a  summons, 
that  he  had  served  it  on  one  Pendleton,  one 
of  the  partners  and  associates  of  the  company, 
is  prima  facie  evidence  that  Pendleton  was 
sum  partner  and  associate.  (Wilson  v.  Spring 
HUl  (Quartz  Min.  Co.,  10  Cal.  446.) 

Evidence  to  show  one  to  be  a  secret  part- 
ner.   See  post,  IX,  11 . 

Affidavits  are  not  admissible  to  prove.  See 
Evidence,  27. 

in.  Yerbal  Agreement  of;  Breach  of  Con- 
tract to  Form  Partnership. 

39.  When  a  verbal  contract  of  partnership 
is  made  for  the  term  of  more  than  one  year, 
and  the  parties  act  upon  it,  and  conduct  the 
partnership  business  upon  the  terms  aj(reed 
upon,  and  in  the  firm  name,  neither  party 
can  afterwards  avoid  the  obligations  oi  thn 
contract,  as  to  past  transactions  under  it,  on 
the  ground  that  it  was  a  contract  not  to  be 
performed  within  one  year  from  its  date,  and 
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theiefore  vifhin  the  prohibition  of  the  stat- 
ate  of  frauds.    (Pico  v.  Ouy«g,  47  OaL  174.) 
Oited  47  CaL  180. 

40.  Whece  two  persona  made  an  agreement 
to  form  a  partnership,  but  such  partnership 
was  never  launched,  and  one  of  the  parties 
ivoceeded  to  conduct  the  enterprise  m  his 
own  name,  at  liis  own  cost,  and  for  his  own 
exclnslTe  benefit,  excluding  the  other,  and 
repudiating  the  partnership  agreement,  held, 
that  aa  action  by  the  latter  to  establish  his 
right  as  a  partner,  and  for  an  accounting, 
would  not  he,  his  only  remedy  in  such  case 
being  an  action  at  law  for  breach  of  contract. 
(Powell  V.  Magniie,  43  Cal.  11.) 

Verbal  agreement  to  form  partnership  to 
deal  in' realty.    See  post,  V. 

IT*  Unlrenal  Partnenklpi. 

41.  Partiee  may  form  univerflal  partner^ 
riiip,  but  the  Bame  would  not  be  held  to  exist 
imless  the  intention  was  clearly  expressed ;  the 
evidence  to  establish  such  a  partnership  after 
the  death  of  one  of  the  all^;ed  partners  should 
be  dear  and  full,  and  not  subject  to  doubt. 
(Gray  t.  Palmer,  9  Cal.  616.) 

<Xted96  0al.484. 

T.  PartBenUps  to  Deal  in  Real  Estate. 

42.  A  partnership  may  be  formed  for  the 
pnipoee  of  dealing  in  lands,  by  buying  and 
•elhng  lands  genially,  or  it  may  be  limited 
to  a  speculation  upon  a  single  venture ;  and 
like  any  other  contract  of  xx^rtnership,  it  is 
an  agreement  to  share  in  the  profit  and  loss 
of  certain  business  transactions,  and  does  not 
contemplate  any  transfer  of  land  from  one 
party  to  the  other,  or  the  creation  of  any  in- 
terest or  estate  in  lands,  other  than  a  pecuni- 
ary interest,  and  need  not  be  in  writing  under 
the  statute  of  frauds,  but  may  be  formed  by 
oral  agreement  and  proved  by  parol  evidence. 
(Bates  V.  Babcock,  95  OaU  479.) 

43.  Though  such  partnership  agreement 
does  not  of  itself  create  any  interest  or  estate 
in  land,  and  a  bill  for  the  conveyance  of  lands 
could  not  be  maintained  thereunder,  yet  by 
the  subsequent  acts  of  the  parties,  rights  are 
acquired  in  reference  to  lands  purchased  in 
pursuance  of  the  agreement  which  a  court  of 
equity  will  protect  gainst  any  attempt  to 
make  the  statute  of  frauds  an  instroment  of 
fraud,  by  raising  an  equity  superior  to  the 
legal  titie,  and  controlling  the  legal  title  in 
siibordination  thereto.  (Bates  v.  Babcock,  95 
CaL  479.) 

44.  If  a  partnership  is  proved  between 
the  parties  upon  sufficient  evidence,  they 
would  have  an  interest  in  the  lands  acquired 
which  forms  a  portion  of  the  assets  of  the 
partnerahip  by  reason  of  a  trust  resulting  by 
operation  of  law  as  an  incident  to  such  part- 
nership, but  that  fact  would  not  constitute  a 
reason  for  excluding  parol  evidence  to  estab- 
lish the  existence  of  the  partnership.  (Bates 
T.  Babcock,  95  Cal.  479.) 

46.  A  partnership  agreement,  the  object  of 
which  is  to  deal  in  real  estate  and  share  the 
lirofits,  is  not  within  the  statute  of  frauds, 
((toward  v.  Clan  ton,  79  Cal.  23.) 
Cited  95  OaL  484,  487,  488;  20  Or.  188. 


46.  A  partnership  may  exist  in  the  pur- 
chase and  sale  of  lands,  but  such  a  parbier' 
ship  can  only  exist  where  the  contract  is 
reduced  to  writing.  It  is  not  necessary  that 
the  partners  should  be  jointly  concerned  in  the 
original  purchase,  where  the  interests  of  the 
partners  are  afterwards  mingled;  but  they 
must  be  jointly  concerned  in  the  future  sale. 
(Gray  v.  Palmer,  9  Cal.  616.) 

Cited  79  Cal.  26;  14  C^l.  367;  3  Mont.  82; 
disapproved  96  Cal.  484. 

47.  In  an  action  by  one  of  the  partners  for 
an  accounting  of  the  profits  realized  under  an 
agreement  to  deal  in  real  estate  and  share  the 
profits  after  the  same  has  been  executed,  a 
partner  who  has  received  the  entire  profits  is 
estopped  from  claiming  that  the  agreement 
was  void  under  the  statute  of  frauds.  (Co- 
ward T.  Clanton,  79  Cal.  23.) 

Oited  95  Cal.  484,  487 ;  20  Or.  138. 

48.  An  oral  agreement  for  a  partnership  in 
the  purchase  and  sale  of  lands  to  be  acquired 
and  sold  in  the  name  of  one  partner,  with  an 
express  provision  that  the  net  proceeds  of 
each  sale  were  to  be  equally  divided  imme- 
diately after  the  sale,  is  not  merged  or  super- 
seded as  to  such  provision  by  a  subsequent 
memorandum,  made  after  certain  lands  were 
acquired  under  it,  which  consisted  of  a  mere 
written  acknowledgment  by  the  partner  who 
had  acquired  the  title  to  the  land  that  he  had 
acqtdred  it,  and  that  it  wm  understood  and 
agreed  that  the  other  partner  was  to  share 
equally  in  the  net  profits  of  the  land,  without 
stating  the  time  of  division.  (Carpenter  t. 
Hathaway,  87  CaL  434.) 

49.  It  does  not  matter  in  whose  name  real 
estate  is  held ;  he  is  only  a  trustee  for  the 
partnership ;  and  for  the  purpose  of  disposal 
and  distribution,  it  is  to  be  treated  as  personal 
estate.    (Gray  v.  Pahner,  9  Cal.  616.) 

60.  Where  a  partnership  agreement  to  deal 
in  land  provides  that  one  of  the  partners  shall 
furnish  the  monev  to  buy  the  land,  and  the 
other  shall  contribute  his  skill  in  selling  it, 
the  profits  to  be  equally  divided,  and  in  pur- 
suance thereof  a  tract  of  land  is  purchased 
and  a  part  of  it  is  sold  at  a  profit,  but  for  less 
than  the  purchase  price  paid  for  the  entire 
tract,  no  profits  are  eamea,  within  the  mean- 
ing of  the  agreement,  in  which  the  partner 
contributing  his  skill  is  entitled  to  share. 
(Coward  v.  Clanton,  79  Cal.  23.) 

Cited  81  Cal.  333. 

61.  Lands  acquired  by  a  partnership  for 
partnership  uses  constitute  pajtnersliip  as- 
sets, and  will  be  treated  in  equity  as  person- 
alty, whether  the  partnership  was  formed  by 
oral  or  written  agreement;  and  the  same 
principle  applies  wnen  the  object  of  the  part- 
nership is  to  deal  in  lands  which  are  pur- 
chased with  partnership  assets.  (Bates  v. 
Babcock,  95  Cal.  479.) 

62.  Upon  the  refusal  of  the  partner  holding 
the  legal  title  to  account,  after  a  sale  by  him 
of  part  of  the  partnership  lands,  an  action  will 
lie  in  favor  of  the  other  copartner  for  a  disso- 
lution of  the  partnership  and  an  accounting  of 
the  profits  of  the  land  sold,  and  to  establish 
his  interest  in  all  the  unsold  lands  acquired 
under  the  verbal  agreement.  (Carpenter  v. 
Hathaway,  87  CaL  434.) 
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58.  An  allegation  that  defendants  agreed 
npon  certain  terms  to  become  equal  partners 
with  the  plaintiff  in  certain  real  property, 
which  the  complaint  elsewhere  shows  was 
held  by  plaintiff  upon  a  dry,  naked  trust  for 
third  parties,  and  was  purchased  from  the 
beneficiaries  and  transferred  to  another  per- 
son as  trustee  for  plaintiff  and  defendants, 
does  not  necessarily  imply  an  agreement  for 
a  conveyance  of  the  property  to  the  defend- 
ants ;  and  taken  in  connection  with  the  other 
averments  of  the  complaint,  and  with  an  aver- 
ment immediately  following,  that  they  were 
to  share  equallv  all  sums  received  for  the 
property,  and  all  profits  and  losses  accruing 
on  account  thereof,  shows  that  the  agreement 
was  for  a  partnership  in  the  profits  that 
might  result  from  dealing  in  the  land,  and 
had  no  necessary  relation  to  the  ownership 
of  the  land.  (Bates  v.  Babcock,  95  Oaf. 
479.) 

54.  In  an  action  for  division  of  the  proceeds 
after  a  sale  of  lands  under  an  oral  partnership 
agreement  to  deal  in  lands,  the  statute  of 
frauds  is  not  allowed  as  a  defense  thereto; 
and  the  same  principles  which  apply  to  such 
an  action  are  applicable  in  an  action  to  sub- 
ject land  which  has  become  a  portion  of  the 
assets  of  such  a  partnership  to  a  sale  and  dis- 
tribution of  proceeds  among  the  partners  by 
a  court  of  equity.  (Bates  v.  Babcock,  95  Cal. 
479.) 

55.  Interest,  if  not  stipulated  for  in  the 
partnership  agreement,  cannot  be  allowed  on 
the  purchase  money  of  the  lands  bought  for 
the  partnership.  (Carpenter  v.  Hathaway, 
87  Cal.  434.) 

56.  No  provision  for  future  taxes  need  be 
made  in  decree  establishing  plaintiff 's  inter- 
est in  the  partnership  lands,  the  legal  title  of 
which  was  in  the  defendant,  as  the  plaintiff's 
interest  is  taxable  to  himself  alone,  and  not 
to  the  defendant,  after  the  date  of  the  decree. 
(Carpenter  v.  Hathaway,  87  Cal.  434.) 

57.  Partnership  realty  being  regarded  as 
personalty,  the  surviving  partner  has  an  equi- 
table lien  upon  it  for  his  indemnity  agaust 
the  debts  of  the  firm,  and  for  the  balance  due 
him.    (Gray  v.  Palmer,  9  CaL  616.) 

58.  A  surviving  partner,  being  entitled  to  the 
possession  and  control  of  the  partnership  ef- 
fects, can  proceed  directly  in  the  district  court 
to  obtain  control,  and  to  have  a  partition  of 
the  real  estate  belonging  to  the  partnership, 
bat  standing  in  the  name  of  his  deceased 
partner,    ((iray  v.  Palmer,  9  CaL  616.) 

69.  It  was  necessary  to  file  this  bill,  and 
make  the  administrator,  the  widow,  and  the 
infant,  parties,  to  rebut  the  presumption  of 
ownership  on  the  part  of  the  estate,  arising 
from  the  fact  that  the  real  estate  stood  upon 
the  record  in  the  name  of  the  deceased,  and 
the  administrator  had  possession  of  the  per- 
sontd  property.  These  objects  could  only  be 
accomplished  by  proceedings  in  the  district 
court,  as  the  probate  court  did  not  possess 
the  judicial  means  of  giving  relief,  ((jray  v. 
Palmer,  9  Cal.  616.) 

Dormant  partnership  in  purchase  and  sale 
of  real  estate.    See  post,  iX  H' 


YI.  MlBlBr  PartaenUpg. 

/.  What  Conttitutet;    Dittinetien  Betwwn    ani 
Ordinary  ParttiersJiipa. 

60.  Parties  owning  mining  claim  as  tenants 
in  common,  and  engaged  in  working  same,  are 
partners.  (Dougherty  v.  Creary,  30  Cal. 
290.) 

Cited  7  CoL  133;  1  Mont.  227;  2  Utah,  218. 

61.  Where  several  owners  of  mine  unite 
and  co-operate  in  working  the  same,  they 
form  a  mining  partnership,  which  is  gov- 
erned by  many  of  the  rules  relating  to  ordinary 
partnerships,  but  which  has  some  rules  pe- 
culiar to  Itself.  (Skillman  v.  Laohman,  2S 
Cal.  199.) 

ated  28  Oal.  578:  86  Oal.  369,  370,  372;  42 
Cal.  641;  89  Cal.  869;  6  Col.  112;  14  Col. 
354;  2  Utoh,  218. 

62.  If  two  or  more  persons  acquire  mining 
claini  for  purposes  of  working  claim  and  ex- 
tracting the  mineral  therefrom,  and  actually 
engage  in  working  the  same,  and  share,  ac- 
cording to  the  interest  of  each,  the  profit  and 
loss,  the  partnership  relation  subsists  between 
them,  although  there  is  no  express  agreement 
between  them  to  become  partners  or  to  share 
the  profits  and  losses.  (Duryea  v.  Burt,  28 
Cal.  569.) 

Cited  30  Cal.  300;  85  Cal.  360;  66  Cal.  49;  7 
Col.  133,  134;  14  Ol.  354;  1  Mont.  227;  4 
Mont.  112;  2  Utah,  218. 

63.  Agreement  between  one  or  more  per- 
sons, who  claim  undeveloped  mine,  and  an- 
other person  that  if  the  latter  will  devote  his 
labor  and  skill  in  exploring  and  developing 
the  mine  the  former  will  furnish  him  with 
tools  and  provisions  and  give  him  a  share  in 
the  mine  if  it  proves  valuable,  and  a  joint 
working  of  the  mine  and  sharing  in  the  profits 
by  the  parties  after  development,  constitutes 
one  of  those  q  ualified  partnerships,  common 
in  California,  Known  as  mining  partnerships. 
(Settembre  v.  Putnam,  30  Cal.  490.) 

Cited  85  Cal.  370;  65  Cal.  49;  77  Oal.  12;  7 
C!ol.  138;  4  Mont.  112;  2  Utah,  218. 

64.  Where  a  person  claiming  an  undevel- 
oped mine  agrees  with  another  that,  if  he  will 
devote  his  labor  and  skill  in  its  development, 
the  former  will  furnish  him  with  tools  and 
provisions  and  give  him  an  eqnal  interest  in 
the  mine  in  case  it  shall  prove  valuable,  the 
latter  is  entitled  to  an  equal  interest  in  the 
mine  when  it  becomes  valuable  if  he  devotes 
his  labor  and  skill  until  that  time.  (Settembre 
V.  Putnam,  30  Cal.  490.) 

65.  Mining  partnerships,  where  there  are 
no  partnership  articles,  are  governed  by  the 
law  of  ordinary  partnerships,  except  so  far  as 
the  general  usaze  of  persons  engaged  in  simi- 
lar pursuits  or  the  established  practice  of  the 
particular  company  has  established  a  differ- 
ent rule,  the  only  differences  generally  exist- 
ing being  such  as  flow  from  the  fact  that  in 
such  partnerships  there  is  no  delectus  per* 
sonee.    (Jones  v.  Clark,  42  Cal.  180.) 

Cited  89  Cal.  369,  370. 

66.  Where  two  persons  entered  into  an 
agreement  to  engage  together  in  a  mining 
adventure,  under  a  firm  name,  and  to  share 
the  profits  and  losses  equally,  and  as  a  firm 
they  purchased  a  mine,  and  paid  a  note  given 
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in  the  firm  name  for  a  portion  of  the  price, 
held,  that  the  contract  was  one  of  partner* 
ship,  in  the  ordinary  sense,  as  distinguished 
from  what  is  known  as  a  "  mining  partner- 
ship," and  that  either  partner  had  the  same 
aothority  to  bind  the  firm  as  if  it  were  an 
ordinary  trading  partneisliip.  (Decker  y. 
HoweU,  42  Cal.  636.) 
Cited  81  Oal.  16. 

Agreement  for  working  qnarry  oonstitntes 
strict  partnership,  when.    See  ante,  7. 

Defense  that  defendant  is  not  a  partner, 
eoncInslTeness  of  finding.    See  poet,  Yl,  7. 

Mining  partnerships.  See  Mmes  and  Min- 
ing, Xlfl. 

2.  Power  of  Suptriirttndoat  to  Bind, 
See  Mines  and  Mining,  XY. 

67.  Managing  superintendent  cannot  bind 
mining  partnership,  except  upon  such  con- 
tatcts  as  are  usual  and  necessary  in  the  ordi- 
narv  prosecution  of  the  work,  unless  specially 
snthorized.    (Jones  y.  Clark,  42  Cal.  180.) 

68.  A  promissory  note,  purporting  to  haye 
been  executed  for  and  on  behalf  of  a  mining 
partnership,  and  Signed  by  the  superintend- 
ent as  such,  is  binding  on  the  partnership, 
proyided  the  superintendent  had  authority  to 
execate  it,  or  it  nas  been  subsequently  ratified 
by  the  company.    (Jones  y.  Clark,  42  Cal. 

09.  Where  a  promissory  note,  purporting  to 
be  executed  for  and  on  behalf  of  a  mining 
partnership,  and  signed  by  the  superintend- 
ent as  such,  was  given  in  payment  for  prop- 
erty which  the  partnership  was  using,  and 
vaeh  use  was  a  oeneficial  one,  and  all  the 
members  knew  soon  after  the  execution  of 
the  note  of  its  existence,  and  believed  it  to 
be  a  company  note,  and  acquiesced  in  pacing 
interest  upon  it  until  long  after  the  original 
debt  would  have  been  barred  if  the  note  were 
held  inyiUid,  held,  that  the  members  of  the 
partnership  shoula  be  e8tqpi)ed  from  disput- 
mg  its  validity.  (Jones  y.  CUark,  42  Cal.  180.) 
Cited  89  Cal.  372,  635. 

9.  Powor  of  Momber  to  Bind  Firm  bf  Contract. 

70.  Where  a  contract  in  writing  purported 
to  have  been  made  by  a  mining  partnership 
in  its  firm  name  throngh  its  secretary,  and  it 
appeared  that  such  contract  had  been  author- 
iiw  bjr  a  vote  of  a  majority  of  the  shares  at 
a  meeting  «f  the  company,  and  after  being 
assigned  by  the  secretary  had  been  ratified 
and  approved  in  the  same  manner,  and  it 
farther  appeared  that,  though  there  were  no 
written  r^ulations  or  by-laws,  the  company 
usually  dioT  business  in  this  way,  held,  that 
the  recognized  and  established  usage  on  the 
part  of  ue  firm  should  be  taken  as  a  part  of 
the  contract  of  partnership.  (Taylor  v.  Cas- 
tle, 42  Cal.  367.) 

71.  One  of  the  rales  governing  mining  part- 
iMsahipe  is  that  the  law  does  not,  in  case  of  a 
mining  partnership,  imply  any  authority, 
either  to  a  member  of  such  partnership  or  to 
its  mantling  agent,  to  bind  the  company  or 
its  individual  members  by  promissory  note, 
w  a  contract  of  indebtedness,  executed  in  the 
name  of  the  company ;  but  it  is  incumbent  on 
the  party  claiming  to  hold  the  company  for  such 


indebtedness  to  show  that  the  person  execut- 
ing or  contracting  the  same  in  the  name  of 
the  company  had  power  and  authority  to  do 
so.    (Skillman  v.  Lachman,  23  CaL  199.) 
Cited  42  Cal.  194. 

72.  Where  one  of  mining  company  acted 
as  salesman  of  firm,  it  cannot  lie  pretended 
that  he  was  a  dormant  partner,  wnose  acts 
would  not  bind  the  firm.  (Rich  v.  Davis,  6 
Cal.  163.) 

73.  Where  B  authorizes  A  to  do  all  acts  in 
his  name  concerning  their  mining  operations, 
followed  by  the  authority  to  sign  B's  name  to 
any  company  articles,  this  does  not  authorize 
A  to  sign  B's  name  to  a  promissory  note,  even 
where  the  money  was  used  in  carrying  on 
their  joint  mining  operations.  (Washburn 
y.  Alden,  5  Cal.  463.) 

74.  The  authority  to  sign  his  name  in  this 
particular  instance  is  a  limitation  upon  what 
might  otherwise  be  considered  a  general 
power.     (Washburn  v.  Alden,  5  Oal.  463.) 

76.  Where  Howell  and  Haynes  entered  into 
a  strict  partnership  for  the  purpose  of  pui> 
chasing,  holding,  and  working  a  mine,  and 
while  such  partners  Howell  gave  a  firm  note 
for  money  borrowed  in  the  name  of  and  for 
the  use  of  the  firm,  and  afterwards  conveyed 
all  his  interest  to  Haynes,  held,  that  the  note 
was  valid  as  a  firm  note,  and  could  be  collected 
of  Haynes.    (Decker  v.  Howell,  42  Cal.  686.) 

76.  The  rule  that  in  "  mining  partnership" 
one  partner  has  no  authority  to  oind  the  firm 
by  a  promissory  note  is  baseid  upon  the  reason 
that  m  such  partnerships  there  is  no  delectus 
personee,  and  that,  consequently,  the  mem- 
Derehip  is  continually  subject  to  changes 
beyond  the  control  of  the  partners ;  but  there 
is  nothing  in  the  nature  of  mining  which  for- 
bids a  contract  of  strict  partnership;  and 
when  it  appears  that  the  confidential  relations 
of  an  ordinary  partnership  are  established, 
and  the  firm  not  subject  to  the  intrusion  of 
other  partners  at  will,  the  reason  of  the  rule 
fails,  and  with  the  reason  the  rule  itself. 
(Decker  v.  Howell,  42  Cal.  636.) 

Power  of  partner  to  bind  firm.    See  ante, 


4.  Fiduciary^  Rolation  of  Fartnera;  Property  of 
Firm  Purcliatod  by  Partner. 

77.  Whether  associates  in  mining  claim  are 
general  partners,  not  decided ;  but  if  they  are, 
still  the  rule  qualifying  the  right  of  trustees 
and  guardians  as  to  purchasmg  from  their 
cestui  que  trust  and  wards  does  not  apply. 
(Bradbury  v.  Barnes,  19  Cal.  120.) 

78.  The  mining  ground  belonging  to  and 
worked  by  a  mining  partnership  and  acquired 
for  mining  purposes,  whether  purchased  with 
partnership  funds  or  brought  into  the  concern 
by  individual  members  as  a  portion  of  the 
capital  stock,  is,  in  equity,  for  the  purpose  of  a 
settlement  of  the  partnership  aSairs,  to  be 
treated  as  partnership  property.  (Duryea  y. 
Burt,  28  Cal.  669.) 

Cited  80  Cal.  327 ;  12  Nev.  295. 

79.  If  two  or  more  persons  as  mining  part- 
ners claim  and  develop  a  mine  situated  upon 
land  owned  by  a  third  person,  and  the  part- 
ners authorize  one  of  their  number  to  pur- 
chase the  land  of  the  owner  for  the  benefit  of 
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all,  and  he  bajs  the  same  in  his  own  name, 
he  holds  the  legal  title  of  his  partners' propor- 
tion in  the  mine  in  trust  for  them,  (eettem- 
bre  V.  Putnam,  30  Oal.  490.) 
Cited  35  Cal.  487;  81  Cal.  333;  6  Cal.  293;  14 
Ck)l.  367;  3  Mont.  21. 

80.  B.,  a  member  of  Quarts  Mining  Com- 
pany, received  aa  the  proceeds  of  quartz  rock 
belonging  to  the  company  and  crusned  in  their 
mill  seven  thousand  and  seventy- three  dol- 
lars and  ninety-eight  cents.  Subsequently, 
the  mill,  lead,  and  ditch  of  the  company  were 
sold  at  sherin's  sale,  under  execution  on  a 
judgment  in  favor  of  A.  against  the  company, 
tor  two  thousand  five  hundred  and  fifty-eight 
dollars,  C.  becoming  the  purchaser  for  two 
thousand  seven  hundred  and  fifty-six  dollars 
and  two  cents,  funds  furnished  by  B.,  receiv- 
ing the  sherifi's  certificate,  and  then  assigning 
the  same  to  B.  Still  later,  W.  obtained  judg- 
ment against  the  company  for  two  thousand 
three  hvmdred  and  ten  dol  lars  and  ninety-ee  ven 
cents,  and  tmder  execution  thereon  the  same 
propwtv  was  sold  by  the  sheriff  to  C,  who 
receivea  the  certificate  and  assigned  it  to  B., 
C.  having  bought  the  claim  before  judgment 
for  two  uiousand  two  hundred  and  fift^-four 
dollars  with  funds  furnished  bv  B.  Plaintiff, 
a  member  of  the  company,  sued  to  cancel  these 
certificates,  prevent  a  sherifi's  deed  to  B.,  and 
to  hold  him,  on  a  dissolution  of  the  company, 
as  trustee  for  the  company  of  the  interest 
bought  at  the  sherifi's  sale.  Held,  that  the 
conduct  of  B.  was  grossly  inequitable,  and  that, 
if  the  companv  is  willing  to  afiSrm  his  pur- 
chase as  done  for  its  benefit,  the  money  x>aid 
should  be  credited  to  him  on  his  indebtedness, 
and  the  title  of  the  property  go  to  or  remain 
in  the  company,  unanected  by  the  transaction. 
(Bradbury  v.  Barnes,  19  Cal.  120.) 

81.  If  B.  paid  the  judgment  against  the 
oompanv  in  such  case,  he,  as  a  member,  would 
be  entitled  to  recover  of  his  associates  contri- 
bution for  their  proportion ;  but  that  he  could 
not  make  this  payment  through  the  process 
of  an  assignment  and  then  enforce  the  judg- 
ment against  the  com^ny  by  selling  out  the 
property  and  buying  it  in,  especially  as  he 
had  in  hand  at  the  ume  more  money  of  the 
company  than  he  paid  for  the  judgments. 
(Bradbury  v.  Barnes,  19  Gal.  120.) 

5.  Formation  of  Trading  Fartnoroltip  by. 

82.  Where  a  mining  company,  not  incorpo- 
rated, forms  a  trading  partnership  with  an 
individual  under  a  firm  name,  each  member 
of  the  mining  company  is  a  member  of  the 
firm.    (Rich  t.  Davis,  6  Oal.  163.) 

Cited  66  Cal.  48. 

Agreement  to  divide  profits  of  mining  and 
Other  business.    See  ante,  19. 

e.  Salo  by  Partnor,  Eifeet  of;  Riglito  of  Fur- 
ehaoen  and  Crodrtoro. 

83.  One  of  the  partners  in  a  mining  part- 
nership may  convey  his  interest  in  the  mine 
and  business  without  dissolving  the  partner- 
ship. (Curyea  v.  Burt,  28  Oal.  569,  cited  5 
Col.  112,  4  Mont.  118 ;  Skillman  t.  Lachman, 
28  Oal.  198,  cited  4  Mont.  113.) 

84.  As  a  sale  of  an  interest  in  a  mining 
partnership  by  a  partner  to  a  stranger  does 


not  dissolve  the  partnership,  such  stranger, 
by  his  purchase,  presumptively  becomes  a 
partner,  though  he  takes  no  part  in  the  man- 
agement of  the  partnership  affairs,  and  doea 
not  hold  himself  out  to  the  world  as  a  part- 
ner.   (Taylor  v.  Castle,  42  Cal.  367.) 

85.  If  one  of  several  partners  in  a  mine 
holds  the  legal  title  in  the  same  in  his  own 
right  to  the  extent  of  his  interest,  and  in 
trust  for  his  copartners  to  the  extent  of  their 
interests,  a  sale  made  by  him,  without  the 
consent  of  his  associates,  of  an  undivided  in- 
terest not  exceeding  in  amount  the  interest 
held  in  his  own  right,  to  one  who  had  no  no- 
tice of  the  trust,  will  convey  only  the  title  of 
the  grantor  and  not  the  interests  of  the  ces- 
tuis  que  trust.  (Settembre  v.  Putnam,  30 
Cal.  4«0.) 

86.  If  a  member  of  a  mining  partnership 
sells  his  interest  in  the  mine,  the  purchaser 
takes  it  subject  to  any  lien  existing  in  favor 
of  a  copartner  for  debts  due  the  creditors,  or 
advances  made  for  the  uses  of  the  concern, 
unless  he  becomes  a  purchaser  in  good  faith 
for  a  valuable  consideration,  without  notice 
of  such  lien.  (Duryea  v.  Burt,  28  CaL  669.) 
Cited  42  Cal.  194,  642;  14  C!ol.  867. 

87.  Each  member  of  a  mining  partnership 
has  a  lien  upon  the  partnership  property  for 
the  debts  due  the  creditors  of  the  concern, 
and  for  moneys  advanced  bjr  him  for  its  use, 
which  he  may  enforce  in  equity,  even  if  there 
has  been  no  agreement  among  the  partners 
that  such  lien  shall  exist.  (Duryea  v.  Burt, 
28  Cal.  669.) 

Cited  73  Oal.  392. 

88.  If,  in  the  case  of  a  mining  partnership, 
a  retiring  partner  still  continues  bound  for  a 
partnership  debt,  he  nevertheless  parts  with 
nis  equity  to  have  the  partnership  debts  paid 
out  of  the  partnership  property.  (Jones  v. 
Clark,  42  Cal.  180.) 

89.  If,  while  a  mining  company  is  engaged 
in  working  its  mining  grounds  as  partners, 
one  partner  sells  his  interest  in  the  mine,  the 
purchaser  vrill  be  deemed  to  buv  with  notice 
of  any  lien  resulting  from  the  relation  of  the 
partners  to  each  other  and  to  the  creditors  of 
the  partnership.  (Duryea  v.  Burt,  28  Cal. 
669.) 

90.  If  a  promissory  note  is  Unding  upon  a 
mining  partnership  as  a  valid  contract,  such 
partnership  continues  liable,  at  least  to  the 
extent  of  the  partnership  assets,  though 
some  members  of  the  company  may  have 
parted  with  their  interest,  the  new  mem- 
bers having  purchased  with  knowledge  and 
subject  to  the  payment  of  partnership  debts. 
(Jones  V.  Clark,  42  Cal.  180.) 

Right  to  purchase  from  copartner.  See 
poet,  VIU,  6. 

7.  Metiono  Against. 

91.  Where,  on  suit  against  defendants  aa 
members  of  a  quartz  company,  one  defendant 
pleads  that  he  was  not  a  member  of  the  com- 
pany, and  the  finding  of  the  court  is  that 
the  allegations  of  the  complaint  are  true  and 
that  said  defendant  was  a  member  of  the 
company  as  to  plaintiff,  the  finding  supports 
a  judgment  for  plaintiff.  (Parke  v.  Hinds,  14 
Cal.  415.) 
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98.  An  objection  that  the  finding  is  qual- 
ified by  the  words  "  aa  to  i>liuntifi,"  and 
that  the  facts  showinii;  this  special  relation  to 
him  ought  to  have  been  found,  ehould  have 
been  taken  below,  and  cannot  be  raised  for  the 
first  time  csi  appeal.  (Parke  t.  Hinds,  14 
CM.  416.) 

Services  for  partnership,  recovery  for  valae 
of.    See  Agency,  S21. 

8.  Death  of  Partner. 

93.  It  is  well  established  that  in  mining 
partnerships  there  is  usually  no  delectus  per- 
sonse,  and  as  a  consequence  that  such  a  part- 
nership is  not  dissolved  by  the  death  of  a 
partner,  or  a  sale  of  an  interest  by  a  partner 
to  a  stranger.  (Taylor  v.  Castle,  42  Oal.  367.) 
Cited  89  Cai.  309. 

94.  A  mining  partnership  is  not  dissolved 
by  the  death  of  a  partner,  nor  has  a  surviving 
partner  any  right  to  take  control  of  the  prop- 
erty as  survivor,  this  right  only  applying 
where  the  delectus  persons  exists.  (Jones 
T.  Clark,  42  CaL  180.) 

9.  Aetioaa  BetwMtt  Partners;  Action  for  Meeount- 
ing  and  Dieeolution. 
96.  In  ejectment  for  an  interest  in  a  min- 
ing clum,  the  answer  being  a  general  denial, 
defendant  cannot  defeat  the  action  by  show- 
ing the  claim  to  be  partnership  property. 
Any  rights  defendant  may  have  in  the  prem- 
iaee,  growing  out  of  the  partnership,  must  be 
asecoted  in  equity,  puticularl^  as  the  legal 
title  in  this  case  is  in  plaintiff.  (Lowe  v. 
Alexander,  16  Oal.  29&) 
Cited  44  (3al.  362. 

96.  Where  two  of  three  partners  in  a  mine 
make  a  contract  with  a  person  not  interested 
in  the  same,  b^  which  he  becomes  entitled  to 
a  share  of  their  interest,  and  a  like  share  of 
the  profits  of  their  interest,  the  two  are  the 
only  necessary  parties  defendant  in  an  action 
brought  b^  the  person  they  contract  with  to  de- 
temuna  bis  right  to  a  sh^%  in  the  mine  and  a 
corresponding  share  of  the  profits  on  their  in- 
terest. ( Bettembre  v.  Putnam,  30  Oal.  490. ) 
Cited  66 Oal. 466;  74  CaL  444;  85  Oal.  600. 

97.  In  an  action  to  take  an  account  of  a 
mining  partnership  and  dissolve  the  same, 
and  sever  the  interests  of  the  several  partners, 
all  those  owning  interests  in  the  partnership 
are  necessary  parties.  (Bettembre  v.  Putnam, 
30  Cal.  490.) 

98.  If ,  in  a  case  in  equity  to  dissolve  a  min- 
ing partnership,  it  appears  on  the  trial  that  a 
oiHnplete  determination  of  the  controversy 
eannot  be  had  without  the  presence  of  other 
parties,  the  court  may,  on  its  own  motion, 
imder  section  17  of  the  Practice  Act,  order 
them  to  be  brought  in  before  a  final  disposi- 
Hoix  of  the  case.  (Bettembre  t.  Pntnam,  30 
Oal.  490.) 

99.  Retiring  partner,  though  he  may  be  a 
proper,  is  not  a  necesmry,  party.  (Jones  v. 
Clark,  42  Cal.  180.) 

100.  Where,  in  a  suit  in  equity  for  dissolu- 
tion of  a  cojMurtnership,  for  an  accounting  and 
for  the  setting  aside  of  certain  transfers  of 
stock  in  a  mining  corporation,  on  the  ground 
ot  fraud  practioea  by  an  alleged  copartner  de- 
fendant, to  which  the  mining  corporation  was 


made  a  party  defendant,  the  complaint  alleged 
that,  although  the  title  to  the  mine  stood  in 
the  name  of  the  corporation,  the  copartners 
as  such  owned  and  worked  it,  and  that  the 
partnership  still  existed,  and  that  the  corpo- 
ration was  a  mere  name  and  agent  of  the 
partnership  and  not  the  owner  of  the  mine, 
and  the  court  found  the  all^ations  to  be  true 
and  rendered  a  judgment  in  favor  of  the  plain- 
tiff, the  court  was  authorized  to  make  an 
order  appointing  a  receiver  to  take  charge  of 
and  manage  and  work  the  mine,  and  a  writ 
of  prohibition  will  not  be  granted  by  the 
supreme  court  to  restrain  the  receiver  from 
acting  under  such  order.  (Fischer  v.  Superior 
Court,  98  Cal.  67.) 

101.  Where  the  title  to  a  mine  belonging  to 
a  partnership  stands  in  the  name  of  a  mining 
corporation,  which  possesses  no  interest  in  the 
property,  the  property  is  assets  of  the  co- 
partnership, and  the  court  is  authorized  to 
appoint  a  receiver  to  take  charge  of  and  work 
the  mine,  in  an  action  for  dissolution  and  ac- 
counting of  the  partnership,  notwithstanding 
the  legal  title  is  m  the  corporation.  (Fischer 
V.  Superior  Court,  98  Cal.  67.) 

102.  If,  in  an  action  brought  against  two  of 
several  mining  partners  to  establish  the  plain- 
tiff's right  to  an  interest  in  the  mine,  under 
a  contract  with  the  defendants,  and  for  a  con- 
veyance and  an  account  and  a  dissolution  of 
the  partnership,  the  plaintiff  is  content  with 
a  judgment  establishmg  his  right  and  direct- 
ing a  conveyance,  and  waives  an  account  and 
dissolution,  the  court  may  grant  that  relief 
and  {^ve  judgment,  without  making  the  other 
partners  parties  defendant.  (Settembre  v. 
Pntnam,  80  Oal.  490.) 

103.  Where  a  party  institutes  an  action 
against  a  portion  of  his  associates  in  a  mining 
partnership  to  establish  a  disputed  right  to  an 
mterest  in  a  mine,  and  a  conveyance  of  the 
interest  claimed  is  a  part  of  the  relief  sought, 
a  court  of  equity  may  give  judgment  estab- 
lishing the  right  and  directing  a  conveyance 
to  be  made  without  dissolving  the  partner- 
ship.   (Settembre  v.  Putnam,  30  Cal.  490.) 

104.  In  suit  for  accounting  and  dissolution 
the  decree  directed  an  accounting  and  sale  of 
the  propertv  of  the  company,  etc.,  and  this 
court  held  that  portion  of  the  decree  ordering 
a  sale  to  be  premature,  and  therefore  modified 
it  by  directing  the  account  first  to  be  taken 
showing  how  the  concern  stands,  what  is  due, 
and  what  the  assets,  before  the  property  is 
ordered  to  be  sold.  (Bradbury  v.  Barnes,  19 
Cal.  120.) 

Sale  by  i>artner  does  not  dissolve  partner- 
ship.   See  ante,  VI,  6. 

Death  of  partner  does  not  dissolve.  See 
ante,  VI,  8. 

Partner,  lien  of.    See  Mines  and  Mining,  462. 

Venue  of  action  to  dissolve.  See  Venue,  I, 
3,  d. 

Arbitrators  to  settle  difficulties,  powers  d 
See  Arbitration  and  Award,  46,  et  seq. 

Tn.  Contraet   of  Fartnenhlp   Between 
Lessor  and  Lessee,  Effeet  of. 

106.  The  lessor,  after  he  has  leased  a  hotel 
to  the  lessee,  may  enter  into  a  contract  of 
partnership  in  keeping  the   hotel  with  the 
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lessee,  with  an  agreement  that  the  rent  re- 
served shall  be  a  charge  upon  the  firm,  and  if 
the  latter  contract  is  separate  from  the  first. 
it  does  not  work  a  surrender  of  the  lease,  ana 
in  an  action  by  the  lessor  to  recover  the  rent, 
the  lessee  may  prove  the  partnership  as  a 
defense,  if  pleaded.  (Pico  v.  Cuyas,  47  Oal. 
174.) 

106.  Under  such  contract  of  partnership, 
the  lessor  remains  the  lessor,  and  his  claim 
for  rent  under  the  lease  continues,  but  the 
rent  must  be  paid  out  of  the  net  profits  of  the 
partnership,  and  he  cannot  bring  an  action  at 
law  to  recover  ihe  rent.  (Pico  v.  Cuyas,  47 
Oal.  174.) 

YIU.  Mutual  Bights  and  Duties  of  Part- 
ners. 
/.  Bight  of  Po»$»$$t'oii, 

107.  Partners  or  tenants  in  common  are 
equally  entitled  to  poesession  of  partnership 
or  common  property.  This  equality  of  right 
continues  aftier  a  dissolution  oi  the  partner- 
ship.   (Morganstem  v.  Thrift,  66  Cal.  577.) 

108.  One  partner  cannot,  by  a  sale  of  his  in- 
terest in  the  partnership  property,  deprive  his 
copartner  of  the  right  of  possession  thereto. 
(Myers  v.  Moulton,  71  Cal.  498.) 

2,  Firm  A»t«ta,  What  are;  Purehaaea  Made  by 
Partner, 

109.  When  a  copartnership  is  formed  for 
the  manufacture  of  hay-presses,  for  which  a 
patent  is  afterward  obtained  by  one  partner, 
and  the  hay-press  was  put  in  as  part  of  the 
capital  stock,  the  patent  so  obtained  is  part- 
nership propierty,  and  it  is  of  no  consequence 
that  there  was  no  written  assignment  of  a 
half  interest  in  the  patent  to  the  other  co- 
partner. Such  copartner  became  in  eqnitv 
the  owner  of  one-half  of  the  patent,  though 
the  agreement  was  by  parol.  (Hill  v.  Miller, 
78  OO.  149.) 

110.  A  findin([  that  certain  real  estate  stand- 
ing in  the  individual  names  of  the  partners  is 
partnership  property  is  warranted  oy  the  ev- 
idence, when  it  appears  that  the  property 
was  purchased  and  used  for  the  benent  of  the 
firm  in  its  business,  was  paid  for  out  of  the 
firm  assets,  and  was  assessed  to  it.  (Boberts 
V.  Eldred,  73  Cal.  394.) 

111.  The  rights  of  parties  in  relation  to  the 
rents  and  profits  of  property  which  had  be- 
longed to  a  partnership,  but  which  had  ac- 
crued intermediate  to  the  entry  of  a  decree  of 
dissolution  in  the  lower  court  and  the  decision 
of  an  appeal  to  the  supreme  court,  must  be 
determined  in  the  same  manner  and  by  the 
same  rule  by  which  they  would  have  been  de- 
termined had  they  accrued  prior  to  the  decree 
of  dissolution.    (Clark  v.  Jones,  60  Oal.  426.) 

112.  A  member  of  a  partnership  engaged 
in  the  business  of  stock-raising  upon  land  be- 
longing to  the  state,  who,  during  the  exist- 
ence of  the  partnership,  acquires  the  legal 
title  to  the  land  from  the  state,  does  not  bold 
the  same  in  trust  for  bis  copartners  by  reason 
of  the  fact  that  certain  improvements  had 
been  erected  on  the  land  with  partnership 
funds  and  for  partnership  purposes.  (Bur- 
gess V.  Rice,  74  Oal.  690.) 


113.  Where  one  of  two  holders  of  the  lease- 
hold, holding  in  partnership,  purchases  the 
fee  in  his  own  name  and  with  his  own  money, 
it  inures  equally  to  the  benefit  of  the  other. 
to  which  he  becomes  entitled  on  payment  of 
bis  proportion  of  the  purchase  money.  (Laf- 
fan  V.  Naglee,  9  Cal.  662.) 

114.  In  such  case,  as  the  relation  sustained 
by  the  tenant  purchasing  the  fee  to  his  co- 
tenant  or  partner  is  one  of  confidence,  the 
proof  that  the  latter  had  waived  bis  right 
must  be  clear,  and  the  burden  of  proof  rests 
upon  the  tenant  purchasing.  (LaSan  v.  Na* 
glee,  9  Cal.  662.) 

115.  One  member  of  a  firm  composed  of 
several  copartners,  after  the  death  of  one  of 
them,  falsely  and  with  the  intent  to  prevent 
a  proposed  settlement,  represented  to  his  sur- 
viving copartners  that  he  had  become  the 
owner  of  the  interest  of  the  deceased,  and 
thus  prevented  a  purchase  by  them  of  such 
interest.  Held,  that  he  cannot,  by  compro- 
mise of  a  suit  brought  by  one  to  whom  the 
interest  of  the  deceased  was  transferred  and 
assigned  against  all  of  the  surviving  copart- 
ners for  an  accounting,  acquire  the  interest 
of  the  deceased  and  maintain  for  his  own 
benefit  a  suit  against  the  remaining  members 
of  the  firm  to  enforce  the  claim  for  the  full 
amount  of  the  profits  which  would  have  been 
due  to  the  estate  of  the  deceased  copartner. 
The  purchase  of  the  interest  of  the  deceased 
was  made  for  the  lieneflt  of  the  plaintiff  and 
defendants;  and,  after  repaying  the  amount 
expended  by  the  plaintiff  in  compromising  the 
claim,  the  residue  of  the  pronts  should  be 
divided  among  all  of  the  surviving  copartners 
according  to  their  respective  interests.  (War- 
ren V.  Schainwald,  62  Oal.  66.) 

Judgment  in  action  by  firm  is  firm  assets. 
See  post,  203. 

3,  Sate  by  Partner  of  Hit  Interett  in  Firm  Prop- 
erty. 

116.  Copartnership  is  the  result  of  agree- 
ment between  the  parties,  and  one  of  the  firm 
cannot  sell  out  his  interest  in  the  same,  nor  can 
a  stranger  buy  in  the  same  at  pleasure.  Where 
such  purchase  or  sale  is  made  with  the  con- 
sent of.  the  firm  it  works  a  dissolution  of  the 
partnership  and  necessitates  the  final  cloeing 
out  and  settlement  of  the  old  firm.  (Bradley 
V.  Harkness,  26  Cal.  76.) 

CSted  28  Cal.  687 ;  36  Cal.  869;  42  Cal.  642. 

117.  The  fact  that  the  partnership  property 
in  question  was  in  the  hands  of  a  receiver  at 
the  time  of  the  sale,  pending  a  suit  for  disso- 
lution of  the  partnership  and  for  an  account- 
ing, did  not  prevent  the  sale  of  the  interest 
of  one  of  the  parties,  the  other  party  consent- 
ing to  such  sale;  nor  did  it  prevent  the 
receiver  from  restoring  it  to  the  parties  in  in- 
terest, or  to  such  third  person  as  they  should 
direct,  upon  a  settlement  of  their  dispute,  es- 
pecially when  his  act  in  so  doing  was  ap- 
proved by  the  court  and  he  was  regularly 
dischai^ed.  Even  if  the  receiver  had  retained 
possession,  the  sale  of  one  partner's  residuary 
interest  in  the  property  would  be  valid  and 
binding.    (Schurtz  v.  Romer,  82  (Dal.  474.) 

Power  of  partner  to  dispose  of  faia  interest. 
See  post,  17o. 
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118.  If  a  partner  Bella  kia  interest  in  the 
partnership  property  to  his  copartner,  but 
there  ia  a  diapnte  whether  the  sale  included  a 
settlement  of  the  partnership  accounts,  and, 
in  an  action  brought  for  their  settlement,  the 
ieaae  as  to  whether  such  sale  included  auch 
settlement  is  submitted  to  a  jury,  the  jury,  in 
determining  it,  cannot  take  into  consideration 
the  amount  which  the  purchasing  partner 
paid  his  copartner,  or  the  amount  which  he 
sold  the  purchased  property  for.  (Warden  v. 
Marcos,  46  Cal.  594.) 

119.  P.  and  K.  were  partners  in  the  basineee 
of  carriage-making,  and  the  firm  owned, 
among  other  property,  an  interest  in  certain 
real  estate  evidenced  by  a  contract  of  sale,  in 
accordance  with  which  most  of  the  purchase 
money  had  been  paid.  P.  agreed  to  sell  out 
bis  interest  in  the  firm  to  K.,  and  tendered  a 
written  bill  of  sale  of  all  his  interest  in  the 
firm  property,  but  did  not  offer  a  deed  spe- 
cially to  convey  his  interest  in  the  real  estate. 
Held,  in  assumpsit  hy  P.  against  K.  for  the 
■um  agreed  to  be  paid  by  K.,  that  the  evi- 
dence would  not  support  a  finding  that  a  suf- 
ficient tender  had  been  made  by  P.  ( Plath  v. 
Kitsmoller.  52  Gal.  491.) 

120.  In  such  a  case,  it  is  not  necessary  to 
plead  the  atatnte  of  franda.  (Plath  v.  Kitz- 
muller,  52Cal.  491.) 

Fraud  in  purchase  of  interest  of  copartner. 
See  ante,  115. 

121.  The  mere  purchase  of  the  interest  of 
the  estate  of  a  deceased  partner  in  the  part- 
nership property  does  not  create  a  new  part- 
nership between  the  purchaser  and  the 
surviving  partner  of  the  old  firm.  (Noonan 
T.  Nunan,  76  Cal.  44.) 

122.  In  order  to  render  one  who  haa  pur- 
chased the  interest  of  a  partner  in  a  firm  lia- 
ble upon  a  note  executea  by  the  firm  prior  to 
bis  purchase  it  must  be  shown  that,  in  some 
way,  he  aasumed  the  oblwation  created  by  it ; 
and,  in  the  absence  of  such  showing,  a  nonsuit 
is  properly  granted  in  an  action  against  him 
upon  sach  note.  (First  National  Bank  of  San 
Luis  Obispo  v.  Simmons,  98  Oal.  287.) 

123.  If  one  of  two  partners  sells  to  a  third 
person  his  interest  in  the  goods  owned  by  the 
partnership  the  sale  dissolves  the  partner- 
ship, and  the  purchaser  cannot  maintain  an 
action  to  recover  his  interest  in  the  goods,  but 
must  sae  for  an  accounting,  and  will  recover 
whatever  his  assignor  would  have  been  enti- 
tled to  upon  a  settlement  o^  the  partnership 
accoonts ;  and,  until  the  affairs  of  the  partner- 
ship are  thus  wound  up,  the  partner  who  did 
not  sell  IB  entitled  to  the  possession  of  the 
property.  (Miller  v.  Brigham,  50  Cal.  615.) 
»ted  23  Or.  547. 

124.  Where  one  partner,  without  the  con- 
sent of  his  copartner,  conveys  his  interest  in 
the  partnership  property  to  another,  the  lat- 
ter oecomes  a  tenant  in  common  with  the 
copartner,  and  the  claim  of  a  creditor  of  the 
finn  can  only  be  asserted  to  the  property  as 
against  the  third  party  in  possession,  in  a 
court  of  equity.    (Stokes  v.  Stevens,  40  Cal. 

tei.) 

126.  Where  a  partner  sells  his  interest  in 
the  partnership  to  a  third  person,  under  a 
Cai>  Di9un,  Vou  III.— U8 


parol  agreement  for  a  certain  cash  price  and 
the  assumption  of  one-half  of  the  firm  liabili- 
ties by  Bucn  third  person  not  to  exceed  a  cer- 
tain sum,  and  a  written  bill  of  sale  ia  executed 
purporting  to  sell  such  interest  to  such  third 
person  and  another  copartner  jointly  for  the 
same  cash  consideration  and  the  assumption 
by  them  of  all  the  firm  indebtedness  not  ex- 
ceeding the  same  sum,  such  third  person  can- 
not escape  liability  in  an  action  of  assumpsit 
for  the  consideration,  upon  the  ground  that 
he  had  not  obtained  the  interest  bargained 
for,  if  there  is  no  attempt  to  reform  the  in- 
strument. The  question  of  the  extent  of  in- 
terest as  between  the  purchaser  and  the  other 
partner  can  only  be  considered  when  it  arises, 
if  ever,  between  them.  (Scburtz  v.  Romer, 
82  Cal.  474.) 

126.  The  purchaser  of  partnership  property 
who  pays  or  becomes  liable  for  partnership 
debts,  equal  in  amount  to  the  value  of  the 
property,  has  a  valid  defense  against  a  snit  in 
equity  brought  to  foreclose  a  mortgiW[e  exe- 
cuted by  one  of  the  partners  for  his  individual 
debt  on  hia  interest  in  the  partnership  prop- 
erty. (Jones  V.  Parsons,  26  Cal.  100.) 
Cited  73  Cal.  892. 

127.  Where  one  of  two  partners  sells  to  a 
third  person  his  interest  in  a  stock  of  goods 
belonging  to  the  partnership  there  must  be 
an  immediate  delivery  and  continued  change 
of  possession  as  required  by  section  8440  of 
the  Civil  Code,  or  the  sale  will  be  void  as  to 
creditora,  and  it  is  immaterial  that  the  busi- 
ness of  the  partnership  is  conducted  under  a 
fictitious  name.  (Newell  v.  Desmond,  63  CaL 
248.) 

Sale  of  interest  by  partner  does  not  affect 
right  of  possession,    ^ee  ante,  VIII,  1. 

Sale  under  execution  against  partner.  See 
post,  IX,  10. 

Purchase  of  copartner's  interest,  right  of 
creditor.    See  post,  253,  254. 

Action  against  a  partner  after  sale  of  inter- 
eat.    See  poet,  386. 

4.  Fraud  of  Partnw. 

128.  M.  &  S.  were  partners  until  September 
24,  1880,  when  the  firm  was  dissolved  by 
mutual  consent.  M.  being  the  owner  of  a 
bouse  upon  which  there  was  a  mortgage,  his 
wife,  on  September  16, 1880,  filed  a  declara- 
tion of  homestead  thereon,  and  on  the  next 
day  M.  secretly  and  aurreptitioualy  drew  from 
the  assets  of  tLe  firm  a  sum  of  money  (there 
being  at  the  time  nothing  due  from  the  firm 
or  from  S.),  out  of  which  he,  on  September 
27th,  paid  oS  and  discharged  the  mortgage 
lien.  In  an  action  by  S.  a^inst  M.  and  wife, 
to  obtain  a  decree  adjudgmg  a  hen  upon  the 
land  paramount  to  the  homestead  right  for 
the  amount  paid  in  discharging  the  mortgage, 
held,  that  the  plaintiff  waa  entitled  to  the 
relief  demanded.  (Shinn  v.  Macpherson,  58 
Cal.  696.) 

Fraud  of  partner  in  purchase.  See  ante,  116. 

Fraud  of  partner  as  defense  in  action  on 
note  given  to  copartner.    See  poet,  152,  et  seq. 

Power  of  partner  over  realty  where  copart- 
ner absconds.    See  poet,  IX,  4. 

Fraud  of  copartner  in  sale  of  all  firm  prop- 
erty, rights  of  purchaser.    See  post,  178. 
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Wrongful  acts  of  partner.  See  post,  XIII,  1 . 

Wrongful  act  of  partner,  remedy  for.  See 
poet,  359. 

Reopening  account  for  fraud.  See  poet, 
XUI,  10. 

S.  PurchoM  from  Partntr;  Bight  to  Purchaao 
Judgment  or  on  Exoeution  Agafnot  Co- 
partner. 

129.  Partners  occupy  a  confidential  relation 
towards  each  other  in  re8x>ect  to  firm  business, 
but  this  does  not  prevent  one  from  buying  of 
another  when  boui  have  an  equal  opportu- 
nity and  means  of  knowing  the  value  of  the 
property  and  its  condition.  (Bradbury  v. 
Barnes,  19  Cal.  120.) 

ISO.  A  partner  has  a  right,  generally,  to  bay 
the  whole  or  a  portion  of  the  interest  of 
his  copartner  in  real  estate  at  private  sale. 
(Bradbury  v.  Barnes,  19  Oal.  120.) 

131.  There  is  no  principle  of  equity  which 
forbids  a  partner  from  purchasing,  with  his 
own  funds  and  outside  of  the  partnership 
business,  a  judgment  or  other  evidence  of  in- 
debtedness against  his  copartner,  or  prohibits 
him  from  enforcing  its  collection  by  a  levy 
upon  and  sale  of  the  interest  of  the  other  in 
the  firm  assets.  (McKenzie  T.  Dickinson,  43 
Cal.  119.) 

132.  The  obligations  of  oopartnen  inter  aeee, 
whatever  may  be  their  nature  and  extent, 
refer  only  to  the  condnct  of  the  busineea  in 
which  the  firm  is  eneaged ;  beyond  and  out- 
side of  such  business  there  is  no  restraint  upon 
the  right  of  either  partner  fo  traffic  for  his 
own  profit.  (McKenzie  t.  Dickinson,  43  Cal. 
119.) 

133.  A  partner  may  purchase  with  his  own 
funds  and  on  his  own  account  the  interest  of 
his  copartner  in  real  estate  at  sheriff 's  sale, 
if  there  be  no  circumstances  of  fraud  or  of 
trust,  apart  from  the  partnership  relation, 
and  hold  the  property  so  purchased  as  a 
stranger  could  hold  it.  (Bradoury  v.  Barnes, 
19  Cal.  120.) 

134.  The  fact  that  a  sheriff's  sale  is  open 
and  public  is  prima  facie  proof  that  no  advan- 
tage IB  taken  oy  the  partner  purchasing  of  his 
copartner.    (Bradbury  v.  Barnes,  19  Ou.  120.) 

Purchase  of  copartner's  interest  in  busi- 
ness.   See  ante,  VIII,  3. 

Purchases  by  partner  on  execution  sale 
against  the  firm.    See  ante,  80,  81. 

Purchase  by  partner  at  tax  sale.  See  Tax- 
ation, 722. 

Purchase  of  judgment  against  oc^artner 
after  dissolution.    Bee  post,  841. 

0.  Mctione  at  Law  Between  Partiea. 

136.  One  partner  cannot  sue  the  other  in 
an  action  at  law.  The  remedy  is  by  bill  in 
equity  for  a  dissolution  and  an  account. 
(Bamstead  t.  Empire  Min.  Co.,  6  Cal.  209.) 

136.  The  only  remedy  upon  a  contract  of 
partnership  is  by  bill  in  equity  to  dissolve  the 
partnership  and  obtain  an  account.  (Nugent 
V.  Locke,  4  Oal.  318.) 

Cited  1  Wash.  Ter„  N.  S.,  317. 

137.  Partners  cannot  sue  one  another  at  law 
for  any  of  the  business  or  undertaking  of  the 
partnership.    This  can  only  be  done  in  chan- 


cery, by  asking  for  a  dissolution  and  an  ac- 
count.   (Stone  V.  Fouse,  3  Cal.  292.) 

138.  One  partner  cannot  sue  another  for  a 
partnership  transaction,  without  praying  for 
an  account  and  a  settlement  of  the  partner- 
ship transaction.  (Russell  v.  Ford,  2  Cal.  86.) 
Cited  1  Wash.  Ten,  N.  S.,  317. 

139.  A  partner  cannot  maintain  an  action 
at  law  against  his  copartner  to  recover  his 
proportion  of  the  partnership  proceeds  until 
the  accounts  of  the  firm  have  been  settled. 
(Fisher  v.  Sweet,  67  Cal.  228.) 

140.  One  partner  cannot  sustun  an  action 
against  his  copartner,  for  the  delivery  of  per- 
sonal property  belonging  to  the  partnership. 
(Buckley  v.  (Jarlisle,  2  Cal.  420.) 
Distinguished  61  Cal.  236. 

141.  No  action  at  law  can  be  maintained, 
nor  can  an  attachment  be  sued  out,  by  one 
partner  against  another  for  any  matter  touch- 
ing the  partnership  a&irs.  (Wheeler  v. 
Farmer,  88  Cal.  203.) 

142.  If  a  contract  contained  a  covenant  for 
stipulated  damages,  and  by  the  same  contract 
the  parties  were  constituted  partners,  plain- 
tiff cannot  sue  on  this  contract  in  any  lorm, 
without  seeking  an  account  and  dissolution. 
(Stone  V.  Fouae,  3  Cal.  292.) 

143.  If  lessor  of  hotel,  after  lease  is  made, 
enters  into  contract  of  partnership  with  les- 
see in  keeping  the  same,  the  lessor  cannot  8U« 
at  law  for  the  rent  reserved  in  the  lease,  but 
must  sue  in  equity  for  a  partnership  account- 
ing.  (Pico  V.  Ouyas,  47  (jal.  174.) 

144.  Section  74  of  the  Practice  Act,  which 
provides  for  the  arrest  of  a  debtor  in  certain 
cases,  does  not  apply  in  the  case  of  one  part- 
ner suing  to  recover  money  received  by  an- 
other.   (Soule  V.  Hayward,  1  Cal.  345.) 

145.  If  a  copartner,  even  by  consent,  retires 
from  the  firm  of  which  he  is  a  member,  a 
suit  at  law  cannot  be  maintained  against 
him  by  the  members  who  remain  in  the  firm, 
for  money  allied  to  be  due  from  him  to  them 
in  the  copartnership  transactions,  unless 
there  has  been  a  final  settlement  of  all  the 
firm  accounts  and  a  balance  has  been  struck. 
(Ross  V.  Cornell,  45  Cal.  133.) 

Cited  75  Cal.  521 ;  13  Nev.  501 ;  1  N.  Dak.  161. 

146.  In  such  case  if  there  are  two  or  more 
members  who  remain  in  the  firm  they  can- 
not maintain  a  joint  action  at  law  against  the 
member  who  retired  from  the  firm.  (Ross  v. 
CorneU.)  45  Cal.  133. 

147.  It  may  not  be  necessary,  in  order  to 
enable  a  partner  to  maintain  an  action  at  law 
against  a  copartner  or  one  who  has  been  such, 
to  show  an  express  promise  to  pay  a  sum  as- 
certained as  a  balance  due,  but  the  balance 
itself  must  be  one  which  has  been  ascertained 
by  the  act  of  all  the  partners  and  agreed  to 
as  constituting  such  balance.  (Ross  v.  Cor- 
nell, 45  Cal.  133.) 

148.  Where  one  partner  borrows  money 
from  another  for  the  purpose  of  putting  it 
into  the  firm,  and  does  put  it  into  the  firm, 
the  loan  is  not  a  partnership  transaction,  and 
the  lender  can  sue  for  the  money  without  a 
settlement  of  the  partnership  accounts.  (Boll 
V.  Coe,  77  Cal.  54.) 

149.  Action  will  lie  on  note  given  by  part. 
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ner  to  his  copartners  after  dissolution  of  the 
finn  and  in  consideration  of  a  «ale  by  plain- 
tiffs to  defendant  of  their  interest  in  the 
remaining  partnership  property.  (Clark  t. 
Fowler,57  0al.l42.) 

150.  Where  the  plaintifis  and  defendants 
entered  into  a  partnership,  by  the  terms  of 
wliicb  the  plaintiffs  were  to  advance  a  certain 
sum  of  money  and  materials  for  a  sawmill, 
which  they  did,  and  the  defendants  removed 
the  materials  furnished  by  plaintiffs,  and  ap- 
propriated the  same,  including  the  money,  to 
their  own  use,  held,  that  the  plaintiffs  had 
a  right  to  sue  therefor  at  law,  and  for  dam- 
ages caused  by  defendant's  violation  of  the 

rkrtnerah  ip  contract.    (Crosby  v.  McDermitt, 
Gal.  146.) 

151.  The  acts  of  the  defendant  dissolved 
the  copartnership.    Even  if  this  did  not,  the 

Slaintiff  would  atill  be  entitled  to  recover  un- 
er  tine  peculiar  circamstances  of  the  case. 
(Crosby  v.  McDermitt,  7  Cal.  146.) 

162.  It  is  no  defense  to  a  note,  given  by  one 
partner  to  the  other  for  his  interest  in  land 
held  jointly  by  both,  that  the  payee  of  the 
note  bad  deceived  his  partner  (the  maker)  in 
the  division  of  partnership  stock,  and  was 
indebted  therefor  in  an  amount  equal  to,  or 
greater  than,  the  sum  due  on  the  note.  (C^se 
V.  Maxey,  6  Cal.  276.) 
CSted  1  Idaho,  234. 

153.  As  such  a  division  has  nothing  to  do 
with  the  consideration  of  the  note,  it  cannot 
be  set  up  as  a  counterclaim  or  defense  to  the 
action  on  the  note.  (.Case  v.  Maxey,  6  Cal. 
276.) 

154.  If  the  defendant  has  been  deceived  in 
the  division  of  the  stock  he  should  file  his 
bill  for  a  discovery  and  account.  (Case  t. 
Maxey,  6  Cal.  276.) 

155.  When  such  a  defense  was  set  ap  in 
the  answer  in  an  action  on  the  note,  held, 
that  all  of  the  answer,  except  that  portion 
admitting  the  execution  of  the  note  and  de- 
nying the  indebtedness,  was  properly  stricken 
out.    (Case  V.  Maxey,  6  Cal.  276.) 

Action  for  contribution  for  debte  paid  in 
excess  of  share.    See  poet,  XIII,  11. 

Action  at  law  for  damages  for  wrongful  act. 
See  post,  850. 

Action  for  amount  found  due  on  settlement. 
See  post,  XUI,  11. 

Anest  in  action  for  proceeds  of  venture. 
See  ante,  18. 

Gamingtpartners  in,  actions  between.  See 
Gaming,  TL 

Unlawful  detainer,  partner  cannot  main- 
tain action  of  against  copartner.  See  Forci- 
ble  Entry  and    Unlawful    Detainer,  40,  et 

limitation  of  actions  between  partners. 
See  Statute  of  limitations,  VI,  4,  j. 

Limitation  of  actions  on  partnership  agree- 
ment.   See  Statute  of  Limitations,  VI,  4,  j. 

Findings  must  follow  complaint.  See  Find* 
inn,  178. 

Suit  to  qniet  title  between  pending  action 
for  disaolution.    See  Quieting  Title,  44. 

Appealability  of  orders  and  decrees  in 
actions  between  partners.  See  Appeals,  II, 
IL 


IX.  Powers    and    Liabilities   as   Begards 

Third  Persons. 

/.  Power  to  Draw  or  Indorte  Koto  or  Waive 

Grace;  RatiScation  of. 

166.  M.  and  J.  were  partners,  and  in  the 
regular  course  of  their  business  as  storage 
merchants,  of  which  M.  had  the  management, 
received  from  plaintiff  for  storage  a  lot  of 
grain,  M.  receipting  for  it  in  the  firm  name. 
Afterwards,  the  grain  having  been  lost  or 
converted,  M.  executed  to  plaintiff  a  firm 
note  for  its  value.  In  an  action  upon  this 
note,  J.  defended  for  himself,  averring  that 
the  note  was  in  effect  the  individual  note  of 
M.,  and  not  binding  on  the  firm,  and  intro- 
duced as  evidence  certain  accounts  respecting 
the  transaction  kept  by  M.,  purporting  to  be 
between  plaintiff  and  M.  individually,  and 
also  letters  from  M.  to  plaintiff,  showing  that 
M.  had  separate  dealings  with  plaintiff,  and 
had  designedly  kept  J.  in  ignorance  respect- 
ing the  grain  transaction.  Held,  that  the 
note,  from  the  circumstances  under  which  it 
was  made,  was  the  note  of  the  firm,  on  which 
J.  was  liable;  that  the  onus  was  on  him  to 
show  a  discharge  from  this  liability,  and  that 
the  evidence  introduced  was  insufficient  for 
this  purpose.    (Pierce  v.  Jackson,  21  Cal.  636.) 

157.  When  a  partner  makes  a  note  in  the 
name  of  the  partnership,  it  will  render  all 
the  partners  liable  to  a  bona  fide  holder, 
although  it  has  no  relation  to  the  partnership 
business,  and  the  other  partners  were  wholly 
ignorant  of  the  transaction,  and  were  even 
intentionally  defrauded  by  their  partner. 
(Rich  V.  Davis,  4  Cal.  22.) 
Cited  6  Cal.  142;  77  CaL  574. 

168.  A  promissory  note  made  in  the  firm 
name  of  a  partnership,  but  for  the  private 
uses  of  the  partner  making  it,  is  binding  on 
the  firm,  in  the  hands  of  an  innocent  holder, 
though  not  in  the  hands  of  one  having  knowl- 
edge of  the  fraud.  The  finding  of  the  district 
court  on  the  question  of  knowledge  of  the 
fraud,  and  as  to  the  question  of  payment,  will 
not  be  disturbed  when  the  cause  comes  up 
a  second  time  for  consideration.  (Rich  v. 
Davis,  6  Cal.  141.) 
Cited  77  Cal.  674. 

150.  The  mere  fact  that  a  partner,  upon 
being  informed  that  his  copartner  has  given 
a  firm  note  for  his  individual  debt,  does  not 
deny  his  liability  thereon,  does  not,  per  se, 
amount  in  point  of  law  to  a  ratification  or 
adoption  of  the  note.  (Reubin  t.  Ck)ben,  48 
Cal.  646.) 
Cited  86  Cal.  105. 

160.  Where  one  of  two  partners  indorses  a 
note  in  the  name  of  the  firm  as  an  accommo- 
dation for  a  third  person,  without  the  author- 
ity or  consent  of  the  other  partner,  such  other  ' 
partner  is  not  bound  by  tne  indorsement  as 
to  any  party  teking  the  note  with  notice  that 
the  inaorsement  was  made  in  the  character 
of  surety;  and  in  such  case  the  burden  of 
proving  the  authority  or  consent  of  the  co- 
partner reste  on  the  person  holding  the  note. 
(Hendrie  v.  Berkowitz,  37  Cal.  113.) 

Cited  85  Cal.  105. 

161.  If  a  note  is  indorsed  by  a  member  of  a 
firm,  in  the  firm  name,  and  a  third  person 
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flnda  it  in  the  hands  of  the  maker,  this  is  no- 
tice that  the  firm  indorsement  was  for  the 
accommodation  of  the  maker.  (Hendrie  v. 
Berkowitz,  37  Cal.  113.) 

162.  One  partner  may  waive  grace  upon  a 
firm  note  made  by  him,  and  where  such  note 
is  made  payable  on  demand  without  grace,  an 
action  upon  it  commenced  the  next  day  after 
its  execution  is  not  prematarely  brought. 
(Pierce  v.  Jackson,  21  Cal.  636.) 

Power  to  draw  note  for  individual  debt. 
See  poet,  IX,  12,  a. 

Note  given  by  partner,  when  without  consid- 
eration.   See  Bills  and  Notes,  38. 

Indorsement  by  partner.  Bee  Bills  and 
Notes,  VU.  1. 

Acceptance  by  partner.  See  Bills  and 
Notes,  128. 

S.  Rowtr  to  Mortgago,  to  Contract  to  Pay  in 
Oo/d,  to  Bocoirt  Deposit  of  Mono/. 

168.  One  joint  owner  of  a  crop  raised  by  a 
farming  partnership  cannot  mortgage  the 
other  joint  owner's  interest  in  the  crop.  (In 
re  Bregard,  84  Cal.  322.) 

164.  Until  such  crop  is  harvested  and  sold, 
one  joint  owner  has  as  much  interest  in  the 
crop  as  the  other,  and  has  the  right  to  insist 
upon  its  being  sold  to  the  best  possible  ad- 
vantage.   (In  re  Bregard,  84  Cal.  322.) 

Mortf^agea  of  interest  of  partner,  right  to 
possession.    See  Mortgages,  991. 

Mortgage  by  partner  for  individual  debt, 
right  of  purchaser  of  interest.    See  ante,  126. 

166.  One  member  of  a  partnership  mav  bind 
the  firm,  by  a  contract  in  writing  signea  with 
the  firm  name,  to  pay  a  debt  of  the  firm  in  a 
specific  kind  of  money.  (Meyer  v.  Kohn,  29 
Cal.  278.) 

166.  Where  money  was  deposited  with  the 
managing  member  of  the  partnership,  who 
had  full  power  to  borrow  money  for  tne  use 
of  the  firm  and  sign  notes  in  the  name  of  the 
firm,  and  who  deposited  it  with  the  firm 
funds  and  gave  a  receipt  therefor  in  the 
name  of  the  firm,  and  asea  the  money  for  the 
benefit  of  the  partnership,  the  firm  is  liable  in 
an  action  for  money  had  and  received,  although 
the  other  partner  was  absent  at  the  time  the 
deposit  was  made,  and  had  no  knowledge  of 
the  transaction,  and  the  receipt  of  the  money 
was  outside  the  regular  business  of  the  part- 
nership.   (Dammou  v.  Beecher,  97  Cal.  630.) 

8.  Power  to  Boloaoo  or  Submit  to  Arbitration. 

167.  Where  a  partnership  exists  between 
two  persons  in  the  purchase  of  goods,  and 
they  subsequently  bring  suit  to  recover  their 
value  from  a  trespasser  who  has  seized  them, 
held,  that  one  partner  is  competent  to  execute 
a  release  in  tne  name  of  nimself  and  co- 
partner.   (Perlberg  v.  Gorham,  10  Cal.  120.) 

Evidence  of  release  by  partner,  where  not 
pleaded.    See  Release,  11. 

168.  One  partner  cannot  bind  his  copartner 
by  a  submission  of  partnership  matters  to 
arbitration,  but  such  a  submission  would  be 
good  against  the  partner  agreeing  to  it. 
(Jones  V.  Bailey,  5  Oal.  345.) 

Power  to  compromise  debt  after  dissolution. 
See  post,  Xil,  4. 


4.  Power  to  Convey  Realty, 

169.  Where  two  partners  purchased  in 
the  firm  name,  with  firm  funds  and  for  part- 
nership purposes,  a  lot  of  land,  and  one  then 
absconds  with  all  the  available  funds  of  the 
firm,  leaving  his  copartner  without  suflicient 
means  to  pay  the  debts  of  the  copartnership, 
and  he  in  good  faith  first  exhausts  the  per- 
sonal property  to  pay  debts  of  the  concern, 
and  this  is  insufficient,  he  may  then  convey 
in  the  firm  name  the  mterest  of  the  firm  in 
the  lot  to  pay  debts,  and  the  grantee  can  in 
equity  compel  a  conveyance  of  the  legal  title 
to  the  undivided  half  of  the  lot,  standing  in 
the  absconding  partner's  name,  from  him  or 
from  parties  taking  a  conveyance  from  hint 
with  notice  of  its  partnership  character. 
(Dupuy  V.  Leavenworth,  17  Oal.  262.) 

170.  This  rule  is  not  in  conflict  with  the 
doctrine  that  real  property  of  a  copartnership 
may  be  conveyed  by  one  partner,  on  his 
individual  account,  to  the  extent  of  his  legal 
title,  so  as  to  cut  off  the  equitable  rights  of 
the  copartnership,  or  its  liability  to  the  pay- 
ment of  the  copartnership  debts.  A  bona  fide 
purchaser,  for  a  valuable  consideration,  with- 
out notice  of  the  partnership  character  of  the 
property,  will  take  the  title  in  such  cases 
freed  from  the  equitable  claims  of  others, 
upon  grounds  of  policy.  (Dupuy  t.  Leaven- 
worth, 17  Cal.  262.) 

171.  The  civil  law  would,  under  the  special 
circumstances  of  this  case,  reach  the  same 
result.    (Dupuy  v.  Leavenworth,  17  Oal.  262.) 

Deed  by  partners,  failure  of  one  to  sign. 
See  Deeds,  9. 

5.  Power  of  One  Partner  to  Convey  Entire  Prop- 
erty of  Firm. 

172.  One  partner  has  power  to  transfer  the 
entire  property  of  the  firm,  if  the  other 
has  wholly  atnndoned  the  business  to  him. 
(Quinn  v.  Quinn,  81  Oal.  14.) 

173.  One  partner  in  a  water  right  acquired 
by  appropriation  cannot  convev  the  interest 
therein  of  his  copartner.  (Henderson  v. 
Nicholas,  67  Cal.  162.) 

174.  A  stallion  owned  by  partners  engaged 
in  the  business  of  stock-raising,  and  kept  for 
breeding  purposes,  is  not  merchandise  within 
the  meaning  of  section  2430  of  the  Civil  Code, 
preventing  one  partner  from  disposing  of  the 
whole  of  the  partnership  property  at  once, 
unless  it  consists  entirely  of  merchandise. 
(Myers  v.  Moulton,  71  Cal.  498.) 

176.  Copartner  has  authority  to  convey 
copartnership  property  in  any  transaction, 
within  scope  of  the  partnership,  and  each  co- 

gartner  has  an  unlimited  power  of  disposal  of 
is  share  of  the  partnership  property,  subject 
only  to  the  claims  of  creaitors  of  the  firm, 
and  of  the  other  copartners  on  a  settlement  of 
the  partnershi  p  affairs,  unless  he  be  restrained 
from  BO  doing  by  the  terms  of  the  copartner- 
ship; but  the  claims  of  such  creditors  and 
copartners,  being  only  in  the  nature  of  an 
equitable  lien  on  the  partnership  property, 
can  only  be  enforced  in  a  court  cl  equity. 
(Stokes  V.  Stevens,  40  Cal.  891.) 
Cited  44  Cal.  362. 
176.  The  fact  that  one  of  the  partners  in  a 
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firm  is  temporarily  absent  from  the  state  at 
the  time  of  the  sale  of  the  entire  partnership 
property  by  his  copartner  does  not  render 
tim  inrapable  of  acting,  within  the  meaning 
of  section  2430  of  the  Civil  Code,  nor  of  itself 
constitute  an  abandonment  of  the  business  to 
his  copartner,  and  the  sale  of  the  entire  part- 
nership property  by  the  latter  is  in  excess  of 
his  authority  as  a  member  of  the  firm,  and 
does  not  pass  the  absent  partner's  interest  in 
the  property  to  the  purchaser.  (Carrie  v. 
Cloverdale  Banking  etc.  Co.,  90  Oal.  84.) 

177.  Where  a  partnership  is  formed  for  the 
purpose  of  dealing  in  cattle,  and  one  partner 
sells  the  whole  property  of  the  firm  in  fraud 
of  the  rights  of  nis  copartner,  a  purchaser  in 
good  faith  does  not  become  a  tenant  in  com- 
mon with  the  other  partner,  but  acquires  title 
to  the  whole  property.  (Crites  v.  Wilkinson, 
65Cal.  569.) 

178.  A  sale  of  the  entire  partnership  prop- 
efty  made  by  one  partner,  without  the  au- 
thority or  consent  of  the  others,  passes  title 
to  the  interest  of  the  partner  making  the  sale, 
and  is  valid  in  reference  to  the  whole  prop- 
erty as  against  every  person  except  the  non- 
coneenting  partner  or  the  successor  to  his 
right  of  action  therefor,  and  neither  the  non- 
consenting  partner  nor  the  assignee  'of  the 
firm  can  maintain  an  action  for  the  conver- 
sion of  the  whole  partnership  property  upon 
the  ground  that  the  partner  making  the  sale 
exceeded  his  authority  in  so  doing.  (Carrie 
T.  Cloverdale  Banking  etc.  Co.,  90  Cal.  84.) 

179.  Measure  of  damages  in  action  of  trover 
for  the  conversion  of  interest  of  one  partner 
in  partnership  property  is  the  value  of  bis 
andivided  share  in  the  property  converted, 
irrespective  of  the  question  whether  or  not 
the  partnership  was  solvent,  and  without  re- 
gard to  the  state  of  the  partnership  accounts. 
(Carrie  T.  Cloverdale  Banking  etc.  Co.,  90 
Cal.  84.) 

6.  Liability  of  Partner  for  Fraud  of  Copartner. 

180.  In  case  of  a  debt  fraudulently  con- 
tracted by  partnership  firm  by  one  member 
»lone,  the  others  being  ignorant  of  the  fraud, 
while  all  the  members  will  be  bound  in  an 
action  brought  on  the  contract  or  to  recover 
the  property  so  fraudulently  obtained,  yet 
the  liabUity  to  an  action  for  the  fraud,  which 
ia  essentially  different  and  involves  moral 
turpitude,  is  limited  to  the  partner  commit- 
ting the  same,  unless  the  others  assented  to 
the  fraud,  or  ratified  it  by  adopting  the  act  of 
the  fraudulent  partner,  or  retaining  its  fruits 
with  knowledge  of  fraud.  (Stewart  v.  Levy, 
88  Cal.  169.) 

7.  Conre/ancee  of  Land  to  Partners. 

181.  When  a  deed  is  executed  to  four  per- 
sons, naming  them,  and  then  describing  them 
•8  composing  the  firm  of  "  GraS,  Fulton  & 
Co.,"  and  the  four  persons  compose  a  partner- 
ship, and  the  property  conveyed  is  paid  for 
with  partnership  funds,  and  used  for  partner- 
ship purposes,  the  deed  is  not  void  as  to 
either  of  the  grantees,  under  the  statute  of 
frauds,  but  conveys  the  legal  title  to  an  un- 
divided one-fonrth  of  the  property  to  each  of 
the   four  grantees,  encumbered  only  by  an 


equitable  lien  in  favor  of  the  other  partners. 
(McCauley  v.  Fulton,  44  Cal.  365.) 
Cited  54  Cal.  18;  7  Mont.  219. 

8.  Actions  Against  Partners, 

182.  In  an  action  to  enforce  a  joint  partner- 
ship liability,  all  the  partners  must  oe  made 
defendants,  unless  they  are  sued  collectively 
by  their  firm  name,  under  section  388  of  the 
Code  of  Civil  Procedure.  (Harrison  v.  Mc- 
Cormick,  69  Cal.  616.) 

183.  Where  the  plaintid  had  no  knowledge, 
until  the  trial,  that  a  third  party  was  a  secret 
partner  of  the  defendant,  the  nonjoinder  of 
such  third  party  cannot  be  objected  to  by  the 
defendant.  (Tomlinson  v.  Spencer,  6  Cal. 
291.) 

184.  The  complaint  in  an  action  on  a  prom- 
issory note,  after  alleging  that  the  defendants 
at  all  the  times  therein  mentioned  were  part- 
ners, averred  that  "  the  said  defendants,  co- 
partners as  aforesaid."  executed  the  notes  in 
question.  Held,  a  sufiicient  averment  that 
the  notes  were  executed  by  the  defendants  as 
copartners.    (Alpers  v.  Scbammel,  75    Cal. 

185.  In  an  action  against  partners  upon  a 
promissory  note  signed  by  their  individual 
names,  and  not  by  the  firm  name,  the  com- 
plaint alleged,  and  the  court  found,  that  the 
defendants  were  partners,  and  that  they  ex- 
ecuted the  note.  Held,  there  was  no  sufficient 
allegation  or  finding  that  the  note  was  exe- 
cuted by  the  makers  as  partners,  or  for  a  con- 
sideration which  passed  to  the  partnership. 
(Freeman  v.  Campt)ell,  55  Cal.  197.) 

Cited  69  Cal.  620. 

186.  In  an  action  for  breach  of  an  agreement 
to  purchase  personal  property  the  com- 
plaint alleged  that  the  defendants  were  part- 
ners, doing  business  under  the  firm  name  of 
M.  &  G.,  and  that  they  agreed  to  purchase 
the  property.  Held,  that  a  denial  in  the 
answer  that  the  defendants  now  are  or  ever 
were  partners  did  not  raise  a  material  issue. 
(Hunter  v.  Martin,  57  Cal.  865.) 

187.  If  one  of  two  partners  assigns  to  a  third 
person  his  interest  in  a  promissory  note  be- 
longing to  the  firm,  and  the  other  partner 
collects  the  full  amount  due  on  the  note,  and 
is  sued  by  the  assi^ee  for  half  the  amount 
collected,  he  must,  if  he  has  an  equitable  lien 
on  the  same  on  account  of  money  advanced 
by  him  to  the  partnership,  set  up  such  lien  in 
his  answer,  or  he  cannot  enforce  it.  (Marks 
v.  Sayward,  50  Cal.  57.) 

188.  A  partnership  alleged  to  be  composed 
of  two  persons,  doing  business  under  the  firm 
name  of  McCormick  &  Lewis,  and  a  partner- 
ship alleged  to  be  composed  of  three  persons, 
doing  business  under  the  firm  name  of  Mc- 
Cormick, Lewis  &  Co.,  will  not  be  presumed 
to  be  the  same  firm,  in  the  absence  of  any 
allegation  or  proof  of  their  identity.  (Harri- 
son V.  McCormick,  69  Cal.  616.) 

189.  In  an  action  to  enforce  a  promissory 
note  executed  to  the  plaintiffs  as  a  copartner- 
ship, neither  the  makers  of  the  note  nor  their 
personal  representatives  can  dispute  the  firm 
relationship.  (Wise  v.  Williamit,  72  Cal.  644.) 

190.  Where  three  persons  are  sued  on  a 
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promiBsory  note  given  by  one  of  the  parties 
in  the  name  of  all  as  partners,  and  the  evi* 
dence  fails  to  show  the  partnership,  or  the 
authority  of  the  party  making  the  note  to 
bind  all,  and  one  of  the  parties  is  nonsuited 
and  judgment  taken  against  the  other  two, 
held,  that  there  is  no  error  in  such  jadgment. 
(Stoddart  v.  Van  Dyke,  12  Cal.  437.) 

191.  If  three  defendants  are  jointly  saed 
on  a  demand  against  them  as  partners,  the 
court  should  not  enter  a  judgment  against 
two  of  them  only.  (Ourry  v.Boondtree,  51 
Cal.  184.) 

102.  In  a  salt  against  partners,  judgment 
can  be  taken  only  against  those  served  with 
process.    (Ingraham  v.  Gildermester,  2  Cal. 

Cited  16  Cal.  68. 

193.  In  an  action  against  alleged  partners, 
in  which  only  one  is  served  with  summons  or 
appears,  a  judgment  rendered  against  all  the 
defendants,  with  a  direction  that  it  may  be 
enforced  against  the  joint  property  of  all,  and 
against  the  separate  property  of  the  one 
served,  is  not  void  as  to  the  latter.  (Stewart 
T.  Spaulding,  72  Cal.  264.) 

194.  In  suit  on  an  account  against  "  Ran- 
dall &  Inos,"  partners,  the  former  only  being 
served  with  process,  a  joint  judgment  was 
rendered  against  both.  Held,  that  the  judg- 
ment is  void  as  against  the  party  not  served. 
(Inos  V.  Winspear,  18  Cal.  397.) 

195.  Where  an  action  is  brought  against 
two  defendants  alleged  to  be  partners,  but 
sued  by  their  individual  names,  to  enforce  a 
partnership  liability,  and  the  summons  is 
served  on  only  one  of  them,  who  makes  de- 
fault, the  plaintiff  is  not  entitled  to  a  judg- 
ment against  both  defendants  as  provided  in 
section  388  of  the  Code  of  Civil  Procedure. 
(Feder  v.  Epstein,  69  Cal.  456.) 

196.  In  an  action  against  copartners  on  a 
partnership  obligation,  where  the  names  of  all 
the  individuals  com)x>Bing  the  firm  are  set 
forth  both  in  the  caption  and  the  body  of  the 
complaint  and  summons,  with  the  addition 
that  they  are  doing  business  under  a  firm 
name,  judgment  cannot  be  rendered,  under 
section  388  of  the  Code  of  Civil  Procedure, 
against  those  defendants  who  have  not  been 
served  with  process  and  have  not  appeared ; 
but  a  judgment  entered  in  such  action  against 
those  who  have  been  served  will  not  be  viti- 
ated as  to  them  because  the  other  defendants 
are  included  therein.  (Davidson  v.  Knox,  67 
Cal.  143.) 

Cited  69  Cal.  458;  78  Cal.  391,  S92. 

197.  In  an  ordinary  action  antinst  a  part- 
nership to  enforce  a  firm  liability,  in  which 
all  the  partners  are  made  defendants,  but 
some  of  them  are  not  served  with  summons 
and  do  not  appear,  a  judgment  rendered 
therein,  although  purporting  to  be  against 
the  joint  property  of  all  the  defendants,  cannot 
be  enforced  against  the  interests  in  the  firm 
pr«>perty  of  the  partners  who  were  not  served 
and  did  not  appear,  but  is  onl  v  a  lieu  on  the 
individual  interests  therein  of  those  served. 
Such  a  lien  is  not  entitled  to  priority  as  against 
a  prior  mortgage  of  their  interests,  executed 
by  the  partners  who  were  served.    (Golden 


State  etc.  Iron  Works  t.  Davidson,  78  OaL 
389.) 

198.  The  action  was  brought  against  three 
defendants  constituting  a  partnership,  on  cer- 
tain promissory  notes  executed  by  them  aa 
partners.  Two  of  the  defendanta  appeared 
and  answered.  The  other  did  not  appear, 
and  no  default  was  entered  against  him 
for  not  answering,  and  the  record  did  not 
affirmatively  show  that  he  had  been  served. 
The  record  showed,  however,  that  he  died 
two  days  after  the  commencement  of  the 
action.  The  jury  returned  a  general  verdict 
in  favor  of  the  plaintiff,  on  which  judgment 
was  entered  against  all  the  defendanta.  Held, 
that  the  verdict  and  judgment,  80  far  as  they 
purported  to  be  against  the  defendant  not 
appearing,  were  erroneous,  and  should  be 
modified  accordingly.  (Alpers  y.  Schammel, 
76  Oal.  690.) 

199.  Prooeedings  under  sections  989  to  994 
of  the  Code  of  Civil  Procedure,  for  the  pur- 
pose of  binding  a  partner  by  a  judgment  re- 
covered against  his  copartner,  are  in  the 
nature  of  an  action  upon  a  judgment ;  neither 
the  pleadings  nor  the  judgment  in  the  origi- 
nal action  can  be  amended.  (Waterman  y. 
Lipman,  67  Cal.  26.) 

Service  of  summons  on  firm.  See  Sum- 
mons, 31. 

Codefendant,  right  of  to  testify  to  fact  of 
partnership.    See  Witnesses,  107,  et  seq. 

Books  of  account,  admissibility  in  action 
a«ainst  firm  for  barley  sold  a  member.  See 
Evidence,  163. 

Deficiency  judgment  against  firm  on  suit 
against  members.    See  Mortgages,  726. 

De&nlt  in  action  against  partners  jointly. 
See  Default,  86. 

Firm  property,  exemption  of.  See  Exemp- 
tions, 11,  6. 

Damages  for  improper  levying  of  execution. 
See  Executions,  407,  et  seq. 

9.  Actiont  by  Firm  or  Indifidual  Memb»rt;  Filing 
CertiUcate*  of  Partnortltip. 

200.  In  an  action  by  a  partnership,  a  show- 
ing in  the  caption  of  the  complaint  that  the 
plaintifis  are  partners  is  not  indispensable,  if 
in  the  body  of  the  complaint  it  be  specifically 
averred  that  the  plaintiSs  are  in  lact  part- 
ners, and  it  appear  from  the  facts  alleged 
that  the  obligation  sued  on  was  created  in 
favor  of  the  partnership.  (Wise  t.  Williams, 
72  Cal.  644.) 

201.  The  com  plaint  alleged  that  the  "  plain- 
tiffs, for  several  years  last  past,  have  been  and 
now  are  copartners,  doing  business  under  the 
firm  name  and  style  of  A.  Pfister  &  Co."  Held, 
that  the  copartnership  was  sufficiently  aver- 
red, and  that  the  defendanta,  if  the_y  desired 
a  more  specific  allegation  as  to  the  time  of  its 
formation,  should  have  raised  the  objection 
by  a  motion  to  make  the  complaint  more  spe- 
cific   (Pfister  V.  Wade,  69  Oal.  133.) 

202.  A  complaint  which  contains  no  other 
designation  of  the  party  plaintiff  than  the 
name  of  a  copartnership  firm  is  defective; 
but  such  defect  can  only  De  made  available  to 
defendant  bv  demurrer  for  defect  of  parties, 
or  by  denial  in  the  answer  of  any  cause  of 
action  and  objection  thereunder  to  evidence 
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in  rapport  of  the  claim.   (Gilman  v.  Coaeroye, 

S2  Cal.  356.) 

Cited  69  CaL  621 ;  6  Mont.  232. 

203.  Wliere  two  persons  sue,  as  partners  in 
possession,  for  a  trespass  on  firm  property, 
the  jadgment  in  their  favor  is  firm  assets. 
Tlie  fact  of  joint  title,  as  partners,  to  the 
damages,  is  in  issue  and  adjudicated.  (Col- 
lins ▼.  Butler,  14  Gal.  223.) 

204.  The  action  in  which  the  judgment  was 
rendered  was  broazht  in  Nevada,  and  the 
complaint  therein  described  the  plaintiffs  as 
partners.  Pendine  the  action,  the  partner 
ship  was  dissolved,  and  the  jadgment  was 
rendered  in  favor  of  the  plaintiffs  individu- 
ally. Held,  tliat  the  judgment  was  valid, 
and  that  its  admission  in  evidence  in  the 
present  action  was  not  a  variance.  (Stewart 
V.  Spaulding,  72  Cal.  264.) 

205.  A  firm  name  composed  of  the  sur- 
names of  all  the  partners  is  a  "  designation 
showing  the  names  of  the  persons  interested 
as  partners,"  and  not  a  "fictitious  name," 
within  the  meaning  of  section  2466  of  the 
Civil  Code;  and  no  certificate  stating  the 
names  in  full  of  all  the  members  of  the  part- 
nership is  required  to  be  filed  or  published  in 
such  case  before  an  action  can  be  maintained 
for  services  rendered  by  the  partnership. 
Works,  J.,  dissenting.  (Pendleton  v.  Cline, 
85  Cal,  142,  cited  88  Cal.  601,  647;  Carlock  v. 
Cagnacci,  88  Cal.  600:  McLean  v.  Crow,  88 
C^.  644.) 

206.  Sections  2466  and  2468  of  the  Civil 
Code,  which  provide  that  partnerships  doing 
business  in  this  state,  under  a  designation  not 
showing  the  names  of  the  partners,  must  file 
a  certificate  with  the  clerk,  etc.,  or  shall  not 
be  allowed  to  maintain  an  action,  etc.,  are  not 
applicable  to  partnership  firms  which  are  the 
eieners  of  a  j>etition  in  involuntary  insolvency, 
(Matter  of  Dennery,  89  Cal.  101.) 

207.  Section  2468  of  the  Civil  Code,  forbid- 
ding the  maintenance  of  actions  by  partners 
who  have  failed  to  file  the  certificate  required 
by  that  section,  does  not  apply  to  actions  for 
torts.  (Ralph  v.  Lockwood,  61  Cal.  156,) 
Cited  89  CaL  106, 

208.  In  the  title  of  a  complaint  the  names 
of  the  plaintiffs  appeared  without  being  de- 
scribed as  partners,  but  in  the  body  of  the 
complaint  it  was  averred  that  they  were  such ; 
and  on  the  trial  a  partnership  contract  was 
proven,  and  it  was  objected  and  proven  that 
the  plaintiffJB  had  not  filed  or  published  the 
certificate  required  by  section  2466  of  the  Civil 
Code.  Held,  the  plaintiffs  claiming  that  the 
action  was  brought  by  them  in  their  individ- 
ual capacities,  and  that  the  allegation  of 
of  partnership  was  surplusage,  that  the  court 
was  inclined  to  agree  with  them,  but  that 
proof  of  a  partnership  contract  could  not 
sustain  that  theory  of  the  complaint.  (Mc- 
Cord  V,  Seale,  56  OtH.  262,) 

Cited  72  CaL  647 ;  78  Cal  257 ;  82  Cal.  684, 

209.  The  object  of  section  2466  of  the  Civil 
Code,  requiring  the  filing  and  publishing  of  a 
certificate  by  partnerships  doing  business  un- 
der a  fictitious  name,  and  that  the  certificate 
shall  state  their  names  in  full,  is  that  public 
notice  shall  be  given  and  a  public  record  made 
of  the  individual  members  of  such  partner- 


ships, with  such  definitenesB  and  particularity 
that  those  dealing  with  them  may  know  with 
whom  they  are  dealing;  and  a  certificate 
which  states  the  names  of  each  of  the  part> 
ners  with  the  initials  by  which  they  are  gen« 
erally  known  is  sufficient.  (Meads  v.  Luar, 
92  Cal,  221.) 

210.  An  attorney  in  feet,  having  a  ^neral 
power  to  commence  and  prosecute  suits  and 
to  execute  and  acknowledge  all  instruments, 
and  to  do  any  other  matter  or  thing  appertain- 
ing or  belonging  to  the  principal,  has  author- 
ity to  sign  and  acknowledge  in  the  name  of 
his  principal  the  certificate  of  copartnership 
required  to  be  filed  by  sections  2466-2468  of 
the  Civil  Code,  before  the  partners  can  main- 
tain any  action  on  a  partnership  demand. 
And  this  is  so,  although  the  power  of  attorney 
was  given  prior  to  the  enactment  of  such  sec- 
tions.   (Goldtree  v.  Swinford,  74  Cal.  686.) 

211.  No  particular  form  of  acknowledgment 
is  required  by  section  2468  of  the  Civil  Code ; 
but  any  form  is  sufficient  which  indicates  thai 
the  partners  have  acknowledged,  before  the 
proper  officer,  the  instrument  to  be  theirs. 
(Fabian  v.  Callahan,  66  Cal.  169.) 

Cited  67  Cal.  636. 

212.  The  provision  of  the  statute  reqairing 
the  publication  of  partnership  certificates 
"  once  a  week  for  four  successive  weeks "  is 
satisfied  by  one  publication  in  each  of  four 
successive  weeks,  and  any  act  depending  upon 
such  publication  may_  be  performed  at  any 
time  after  the  expiration  of  four  weeks  from 
the  first  of  such  publications.  (Meads  v, 
Lasar,  92  Cal.  221,) 

213.  A  partnership  doing  business  under  a 
designation  not  showing  the  names  of  the 
partners  cannot  commence  an  action  until 
they  have  filed  the  certificate  and  made  the 
publication  required  by  the  Civil  Code.  The 
commencement  of  an  action  is  a  part  of  main- 
taining it.  (Byers  v,  Bourret,  64  Cal,  73.) 
Cited  67  Cal.  636;  70  Cal.  196;  74  Cal.  155, 

214.  In  an  action  by  partners  doing  business 
under  a  fictitious  name,  upon  a  contract  made 
or  a  transaction  had  in  their  partnership 
name,  the  complaint,  if  sufficient  in  other  re- 
spects, does  not  fail  to  state  a  cause  of  action 
merely  because  it  contains  no  averment  that 
a  certificate  of  partnership  had  been  filed  by 
the  plaintiffs,  as  required  b^  section  2466  of 
the  (Jivil  Code.  The  objection  that  no  such 
certificate  had  been  filed  is  an  objection  to  the 
legal  capacity  of  the  plaintiffs  to  sue,  and 
must  be  taken  by  demurrer,  if  the  grounds 
for  it  appear  upon  the  face  of  the  complaint, 
or  by  answer  if  they  do  not ;  otherwise  the 
objection  is  waived.  (Phillips  v,  Goldtree, 
74  Cal.  151.) 

Cited  77  Cal,  72;  80  Cal.  69,  70,  836, 

215.  The  plaintiffs  were  partneA  doing 
business  under  a  designation  which  did  not 
show  the  names  of  the  partners.  This  fact 
appearing  on  the  face  of  tne  complaint,  it  was 
alleged  that  the  plaintiffs  had  filed  a  certifi- 
cate as  required  by  section  2468  of  the  Civil 
CJode,  The  complaint  counted  upon  a  contract 
made  by  them  in  their  partnership  name. 
The  allegation  as  to  the  filing  of  the  certjficate 
was  denied  by  the  answer,  and  the  certificate 
given  in  evidence  did  not  comply  with  tb* 
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statute.  Held,  that  the  allegation  was  essen- 
tial to  the  sufficiency  of  the  complaint,  and 
that  the  plaintiffs  could  not  recover  without 
proving  it.    (tjweeney  v.  Stanford,  67  Cal. 

Cated  74  Cal.  156,156. 

216.  If  the  facts  alleged  in  the  complaint  do 
not  bring  the  case  within  the  provisions  of  the 
etatute  reauirin^  a  certificate,  the  failure  to 
file  it  is  only  available  by  setting  it  up  in  the 
answer  as  a  defense  to  the  action.  (Sweeney 
V.  Stanford,  67  Cal.  636.) 

Cited  80  Cal.  70. 

217.  An  objection  to  an  action  by  partners, 
on  the  ground  that  the  plaintifis  had  not  filed 
a  certificate  of  partnership,  as  required  by 
section  246H  of  the  Civil  Code,  should  be  taken 
bv  answer,  and  not  by  demurrer  to  the  com- 
plaint for  failing  to  state  that  the  certificate 
was  filed.    (Carlock  y.  Oagnacci,  88  Cal.  600.) 

218.  Effect  of  failing  to  file  certificate  when 
required  is  merely  to  abate  the  action.  After 
complying  with  the  statute,  a  new  action  may 
be  brought.  (Sweeney  v.  Stanford,  67  Cal.  636.) 
Cited  70  Cal.  195. 

219.  Where  the  title  of  an  action  designates 
the  plaintiffs  as  partners  doing  business  under 
a  fictitious  name,  but  it  does  not  appear  either 
by  the  complaint  or  answer  that  the  cause  of 
action  of  the  plaintiffs  is  upon  or  on  account 
of  any  contract  made  or  transaction  had  by 
them  in  their  partnership  name,  an  allega- 
tion in  the  answer  that  the  plaintiffs  had  not 
complied  with  the  law  requiring  the  filing 
and  publishing  of  a  notice  of  the  partnership 
is  immaterial,  and  no  finding  thereon  is  nee- 
essary.    (Lee  v.  Orr,  70  Cal.  398.) 

220.  The  sections  of  the  Civil  Code  pro- 
hibiting persons  doing  business  as  partners 
from  maintaining  any  action  upon  or  on  ac- 
count of  any  contracts  made  or  transactions 
had  in  their  partnership  name,  until  they 
have  filed  and  published  a  certificate  showing 
the  names  and  residences  of  all  the  members 
of  the  partnership,  does  not  preclude  the  as- 
signee of  such  partners  from  maintaining  an 
action  thereon.  (Wing  Ho  v.  Baldwin,  70 
Cal.  194.) 

221.  Section  2468  of  the  Civil  Code,  requir- 
ing partners  doing  business  under  a  fictitious 
name  to  file  and  publish  a  certificate  of  co- 
partnership before  they  can  maintain  an 
action  on  a  partnership  demand,  does  not  pre- 
vent the  assignment  by  them  of  a  valid  part- 
'nership  claim,  although  they  have  not  filed  or 

published  the  required  certificate.    (Cheney 
V.  Newberry,  67  Cal.  126.) 
Cited  70  Cal.  196;  74  Cal.  164. 

222.  When  one  partner  sues  for  an  injury  to 
the  partnership  property,  and  makes  his  co- 
partner* defendant  for  want  of  his  consent 
to  join  as  plaintiff,  the  recovery  must  be  en- 
tire for  the  whole  injury.  (Nightingale  t. 
Scannell,  6Cal.  506.) 

223.  Whether  such  nonjoinder  of  parties 
plaintiff  is  permissible,  query?  (Nightingale 
Y.  Scannell,  6  Cal.  606.) 

224.  A  deed  conveying  title  to  the  members 
of  a  firm  enables  one  partner  to  maintain 
ejectment  against  an  intruder.  (Smith  t. 
Smith,  80  Cal.  323.) 


22o.  A  and  B  were  in  partnership.  B  took 
forcible  possession  of  the  partnership  prop- 
erty and  sold  it  to  C  and  B.  Held,  that  A 
cannot  maintain  an  action  for  the  partner- 
ship property  and  profits  against  B,  (j,  and  D. 
(Mason  t.  Tipton,  4  Cal.  276.) 

226.  In  an  action  by  a  copartner  on  a 
promissory  note  alleged  to  have  been  exe- 
cuted to  the  firm,  one  of  the  plaintiffs  cannot 
recover  a  personal  judgment  upon  proof  that 
the  note  was  executed  to  him  individually. 
(Weinreich  v.  Johnston,  78  Cal.  254.) 

Cited  82  Cal.  584. 

10,  execution  Against  Partner  and  Safe  Under. 
See  ante,  VIII,  6. 

227.  The  interest  of  one  partner  in  the 
partnership  chattels  is  the  subject  of  levy 
and  sale  by  the  sheriff,  on  an  execution 
against  one  of  the  partners.  (Jones  v. 
Thompson,  12  Cal.  191.) 

Cited  38  Cal.  616;  58  Cal.  49;  66  Cal.  527. 

228.  If  a  sheriff  has  an  execution  against 
the  property  of  one  member  of  a  partnership 
it  is  bis  duty  to  levy  on  the  interest  of  that 

Sartner  in  tne  partnership  effects,  and  in  or- 
er  to  effect  a  sale  of  the  same  he  may  take 
possession  of  the  entire  property ;  and,  if  he 
only  sells  the  interest  of^  the  partner  against 
whom  the  judgment  was  rendered,  he  is  not 
liable  to  the  other  partners  for  damages. 
(Clark  v.  Gushing,  52  Cal.  617.) 

229.  The  sheriff  can  only  seize  and  sell  the 
interest  and  right  of  the  judgment  partner 
therein,  subject  to  the  prior  rights  and  liens 
of  the  other  partners  and  the  joint  creditors 
therein.    (Jones  v.  Thompson,  12  Cal.  191.) 

230.  In  such  case,  the  decree  should  not  or- 
der a  private  sale  of  the  firm  property.  The 
selling  of  cattle,  sheep,  etc.,  at  private  sale 
is  dangerous  as  a  precedent,  and  liable  to  great 
abuse  in  practice.  (Jones  v.  Thompson,  12 
Cal.  191.) 

231.  The  purchaser,  under  execution  sale, 
of  the  interest  of  one  jwrtner  in  the  real  es- 
tate of  a  partnership,  acquires  the  legal  title 
and  not  a  mere  equity,  and  is  entitled  to  be 
let  into  possession  as  a  tenant  in  common  with 
the  other  owners.  (McCauley  T.  Fulton,  44 
Cal.  355.) 

Cited  73  Cal.  892. 

232.  Partnership  property  can  be  seiced  un- 
der an  execution  against  one  of  the  partners, 
for  his  individual  debt,  and  sold;  but  the  in- 
terest which  passes  by  the  sale  is  only  the  in- 
terest of  the  debtor  partner  in  the  residuum 
of  the  partnership  property,  after  the  set- 
tlement of  the  partnership  debts.  (Robinson 
V.  Tevis,  38Caf.  611.) 

Cited  58  Cal.  49,  50;  65  Cal.  527;  90  Cal.  569. 

Levy  on  firm  property  on  execution  against 
one  partner.    See  Sheriffs,  58. 

Execution,  how  enforced  against  member 
of.    See  Executions,  118. 

Sale  of  partner's  interest  under  execution. 
See  Statute  of  Limitations,  361. 

Sale  of  whole  property  on  purchase  of  part- 
ner's interest  on  execution.  See  Statute  of 
Limitations,  197. 

Purchase  of  partner's  interest  at  execution 
sale.    See  Cotenancy,  29. 
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B^hU  of  parchaser  of  partner's  interest  at 
execiutioiu    See  Executions,  IX,  6,  e. 

It.  Secret  and  Dormant  Partners. 

233.  There  may  be  a  dormant  partnership 
in  the  purchase  and  sale  of  real  estate  as  be- 
tween the  partners  themselves,  but,  as  be- 
tween the  partners  and  third  persons,  the 
law  in  reeard  to  dormant  partners  will  not 
apply.     (Gray  v.  Palmer,  9  Cal.  610.) 

234.  In  an  action  against  a  partnership,  in- 
Tolving  the  liability  of  one  who  denies  belong- 
iog  to  the  partnership,  and  who  was  not  in- 
cluded as  a  partner  in  the  written  articles  of 
partnership,  it  is  proper  to  instruct  the  jury 
that,  as  to  third  parties,  written  agreements 
of  copartnership  are  not  conclusive  evidence 
as  to  the  question  of  partnership,  that  there 
may  be  secret  agreements  of  partnership  out- 
side of  written  papers,  and  that  the  jury 
may  consider  evidence  tending  to  show  that 
the  person  whose  liabilitv  is  questioned  fur- 
nished all  the  money  for  the  firm  business,  and 
that  the  ostensible  partnership  was  not  bona 
fide,  bat  was  a  mere  device  to  protect  such 
person  from  loss  while  sharing  in  the  profits, 
in  connection  with  the  question  whether  such 
person  was  in  fact  a  partner,  and  that  such 
person,  if  a  partner,  whether  secret  or  dis- 
closed, comes  under  the  firm's  liability. 
(Crawford  v.  Independent  StoTe  Pipe  Works, 
83  Cal.  629.) 

Partner  acting  as  salesman.    See  ante,  72. 
Secret  partner,  nonjoinder  of   in  actions 
against  partner.    See  ante,  183. 

12.  Creditort. 

a.  Assumption  of  Individual  Debt  by  Firm 

or  Firm  Debt  by  Individual  Partner. 

235.  Where  a  partnership  agreement  pro- 
vides that  an  existing  individual  debt  of  one 
of  the  partners  shall  oe  assumed  and  paid  by 
the  firm,  either  of  the  partners  has  authority 
to  execute  the  note  of  the  firm  to  secure  the 
payment  oi  such  indebtedness.  (Randall  v. 
Hunter,  66  Cal.  612,  cited  76  Cal.  257 ;  Bandall 
V.  Hunter,  76  Cal.  255.) 

236.  Promise  by  one  partner  to  assume  pay- 
ment of  note  executed  in  favor  of  firm,  and  to 
chsi^  himself  with  the  amount  thereof  on 
the  firm  books,  is  a  sufficient  consideration  to 
sustain  a  transfer  of  the  note  to  him  by  the 
partnership.  (Wood  Y.  Franks,  67  Cal.  32.) 
Cited  82  Cal.  184. 

b.  Formation  of  New  Firm,  Effect  of. 

237.  An  incoming  partner  is  not  liable  for 
the  debts  of  the  old  firm  unless  he  agrees  to 
become  so.  Instance  of  construction  of  agree- 
ments in  this  regard.  (Smith  v.  Millard,  77 
Cal.  440.) 

Cited  98  Gal.  290. 

238.  A  new  firm  may  assume  an  indebted- 
ness of  a  former  firm  composed  in  part  of  the 
same  members.  And  if  the  name  of  the  new 
firm  be  subsequently  changed,  the  obligation 
may  be  returned,  and  a  new  one  given  in  the 
new  name,  if  the  partners  consent  thereto. 
(Herman  v.  Paris,  81  Cal.  625.) 

239.  Where  an  indivi'lual,  doing  business 
under  the  firm  name  of  "D.  W.  4Co.,"  in- 


curred obligations  for  professional  services  to 
the  plaintiff,  an  attorney,  and,  pending  the 
litigation  of  his  matters,  formed  a  partner- 
ship with  two  others  under  the  same  firm 
name,  and  one  of  the  new  members  of  the 
firm  thus  formed  subsequently  dismissed  the 
suit  in  the  firm  name,  and,  when  payment  for 
the  services  was  demanded,  did  not  deny  the 
liability  of  the  firm,  but  refused  payment  and 
disputed  the  amount  charged,  held,  that  the 
firm  was  estopped  from  denying  their  liabil- 
ity.   (Burritt  v.  Dickson,  8  (Jal.  113.) 

240.  Though  the  plaintiff  in  such  a  case 
knew  at  the  time  he  commenced  suit  for  the 
original  parties  that  he  alohe  composed  the 
firm,  yet  if  he  does  not  appear  to  have  known 
on  what  terms  the  new  firm  was  formed,  he 
could  only  be  guided  by  the  acts  and  state- 
ments of  the  new  firm.  (Burritt  y.  Dickson, 
8  Cal.  113.) 

241.  But  where  it  was  shown  that  the 
plaintiff's  partner  had  drawn  up  the  partner- 
ship articles  of  defendants,  held,  that  plain- 
tiff was  bound  to  know  the  terms  on  which 
the  defendants'  firm  was  formed,  and  that 
defendants  had  a  right  to  presume  such 
knowledge,  and  are  not  estoppted  by  the  acts 
above  recited  from  denying  their  liability. 
(Burritt  v.  Dickson,  8  Cal.  113.) 

c.  Liability  is  Joint ;  Effect  of  Sale  or  Release. 

242.  Several  persons  contracting  together 
with  the  same  party  for  one  and  the  same 
act  are  liable  jointly,  and  not  individually  or 
separately,  in  the  absence  of  any  words  to 
show  that  a  several  as  well  as  an  entire  liabil- 
ity was  intended.  Especially  is  this  the  rule 
as  to  the  legal  liability  of  partners  upon  their 
partnership  obligations.  (Harrison  v.  Mc- 
Cormick,  69  Cal.  616.) 

243.  Partners  are  jointly  liable  for  the 
debts  of  the  partnership,  but  one  of  several 
joint  debtors  is  not  discharged  from  liability 
by  a  release  to  the  others ;  and  where  it  is 
expressly  agreed  that  the  release  shall  not 
operate  in  his  favor,  the  liability  continues 
independent  of  section  1543  of  the  Civil  C!ode. 
(Northern  Ins.  Co.  v.  Potter,  63  Cal.  157.) 
Cited  69  Cal.  620. 

244.  Where  one  of  several  partners  sells  his 
undivided  interest  in  partnership  property, 
the  purchase  money  stands  in  the  place  of  the 
property,  and  is  liable  for  the  partnership 
debts,  the  same  as  the  property  for  which  it 
was  paid.    (Burpee  v.  Bnnn,  22  Cal.  194.) 

Liability  of  purchaser  of  partner's  interest. 
See  ante,  VlII,  3. 

Rights  of  creditors  of  mining  partnership 
on  sale  by  partner.    See  ante,  Vl,  6. 

Deed  by  one  partner  to  comrtner  to  enable 
latter  to  pay  oft  debts.  See  Trusts  and  Trus- 
tees, 26. 

d.  Priority  of;  Prioritv  between  Firm  and 

Separate  Creditors. 

246.  Partnership  debts  must  be  first  paid 
from  the  partnership  property  before  any 
portion  of  it  can  be  applied  to  the  payment  of 
the  individual  debt  of  a  copartner.  (Burpee 
v.  Bunn,  22  Cal.  194.) 
Cited  23  Cal.  501 ;  54  Gal.  317. 

246.  The  lien  of  firm  creditors  is  paramount 
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to  the  Hen  of  individaal  creditora.    (Conroy 
▼.Woods,  13Cal.  626.) 

Cited  22  Cal.  199;  23  Cal.  SOI;  26  Cal.  106, 
107. 

247.  The  debts  of  a  partnership  must  be 
discharged  from  the  joint  property  oefore  any 

Sortion  of  it  can  be  applied  to  the  individu^ 
ebte  of  the  partners.   (Chase  t.  Steel,  9  Oal. 
64.) 
Cited  22  Cal.  199 ;  23  Cal.  501 ;  64  Cal.  S17. 

248.  The  priority  which  a  creditor  of  a  firm 
has  over  a  creditor  of  an  individual  partner 
is  a  right  in  equity,  and  must  be  maintained 
by  appropriate  proceedings.  (Golden  State 
etc.  Iron  Works  v.  Davidson,  73  Cal.  389.) 

249.  In  equity,  real  property  acquired  with 
partnership  funds  for  partnership  purposes  is 
r^arded  as  personal  estate,  so  far  as  the  pay- 
ment of  partnership  debts  and  the  adjust- 
ment of  partnership  rights  are  concerned: 
and  it  is  immaterial  in  whose  name  the  le^al 
title  of  the  property  stands,  whether  in  the  in- 
dividual name  of  one  copartner,  or  in  the 
joint  names  of  iJI ;  it  is  first  subject  to  the 
payment  of  partnership  debts,  and  then  to  be 
distributed  among  the  copartners  according 
to  their  respective  rights.  (Dupuy  v.  Leaven- 
worth, 17  (Jal.  262.) 

Cited  22  Cal.  199 ;  23  Cal.  601. 

260.  The  possessor  of  the  legal  title  in  anch 
case  holds  the  estate  in  trust  for  the  pur- 
poses of  the  partnership;  and,  until  such  pur- 
poses are  accomplishea,  each  partner  has  an 
equitable  interest  in  the  property.  Upon  the 
dissolution  of  the  copartnership  by  the  death 
of  one  of  its  members,  the  surviving  ^rtner, 
who  is  charged  with  the  duty  of  paying  the 
debts,  can  dispose  of  this  equitable  interest, 
and'  the  purchaser  can  compel  the  heirs  at 
law  of  the  deceased  partner  to  perfect  the  pur- 
chase by  conveyance  of  the  legal  title.     (JDu- 

guy  V.  Leavenworth,  17  Cal.  ^2.) 
ited  44  Cal.  362;  8  Mont.  22. 

261.  Fact  that  i>artner's  interest  is  mort- 
gaged for  bis  individual  debt,  for  the  purchase 
money  of  his  share  in  the  partnership,  is  im- 
material. He  can  only  mortgage  that  which 
he  has,  viz.,  a  share  subject  to  partnership 
debts.    (Chase  V.  Steel,  9  Cal.  64. ) 

262.  If  two  or  more  persons  are  partners  in 
the  ownership  and  management  of  real  estate, 
and  owe  partnership  debts,  and  one  of  the 
partners  mortgages  his  interest  in  the  prop- 
erty to  secure  his  individual  debt,  the  mort- 
gagee acquires  only  the  mortgagor's  interest 
u  the  surplus  after  the  payment  of  the  part- 
nership debts;  and  if  these  debts  equal  or 
exceed  the  value  of  the  property,  ana  it  is 
afterwards  sold  by  the  partners  to  pay  the 
partnership  debts,  the  mortgagee,  as  against 
the  purchaser,  holds  no  interest  in  the  prop- 
erty liable  in  equity  to  be  sold,  and  the  mort- 

tage  cannot  be  foreclosed.  (Jones  v.  Parsons, 
5  Cal.  100.) 
Cited  28  Cal.  680,  581,  587. 

253.  Where  one  partner  buys  out  his  co- 
partners, agreeing  to  pay  debts  of  the  firm, 
the  partnership  property  remains  bound  for 
firm  debts,  just  as  before  the  sale.  The  lien 
of  firm  creditors  attaching  must  be  preferred 
to  the  lien  of  an  individual  creditor  of  the  re> 


maining  partner  attaching  fimt.    (Conroy  ▼. 
Woods,  13  Cal.  626.) 

264.  Partners  may  make  a  bona  fide  sale  of 
their  property  any  time  before  their  creditors 
acquire  alien ;  but  such  sale  cannot  include  a 
sale  directly  or  indirectly  to  one  of  the  part- 
ners, with  a  stipulation  that  he  will  pay  the 
firm  debts,  there  having  been  no  credit  given 
by  the  individual  creditor  on  the  strength  of 
an  apparent  sole  ownership  in  the  vendee. 
(Conroy  T.  Woods,  13  Cal.  626.) 

265.  Y^ere  one  partner  bona  fide  sold  tha 
partnership  property  to  satisfy  his  individual 
indebtedness,  and,  in  an  action  of  replevin  by 
the  purchaser  against  a  creditor  of  the  firm 
who  nas  attached  the  property  after  the  sale 
and  delivery  as  the  firm  property  and  for  a 
firm  debt,  the  court  properly  rendered  a  judg> 
ment  for  the  purchaser ;  and  it  will  be  pre- 
sumed in  support  of  the  judgment  that  the 
court  below  found  it  as  a  fact  that  the  other 
partner  consented  to  and  authorized  the 
sale.  (Stokes  v.  Stevens,  40  Cal.  391.) 
Ciited  76  Cal.  48. 

256.  A  separate  creditor  of  one  of  several 
partners  levied  an  attachment  for  his  debt 
upon  the  partnership  property,  and  after- 
wards made  an  agreement  with  a  trustee,  to 
whom  his  debtor  had  conveyed  the  property, 
by  which  the  latter  stipulated  to  pay  the  at- 
tachment debt  from  the  proceeds  of  a  sale  of 
the  property,  after  paying  expenses  and  prior 
claims.  Held,  that  neither  by  his  attachment 
nor  by  the  agreement  did  the  separate  cred- 
itor acquire  any  title  to  or  lien  upon  the  prop- 
erty, as  against  the  superior  equity  of  a  sub- 
sequently attaching  creditor  of  the  partner- 
ship.    (Burpee  v.  Bunn,  22  Cal.  194.) 

267.  In  an  action  a^inst  the  members  of  8 
partnership  upon  a  joint  and  several  promis- 
sory note,  signed  by  them  individually,  but 
not  with  the  firm  name,  an  attachment  was 
issued  and  levied  upon  the  interests  of  de- 
fendants in  the  partnership  property,  upon 
which  one  attachment  previously  bad  been 
made,  and  others  were  subsequently  levied  in 
actions  against  the  firm.    Subsequently  the 

Slaintifi,  under  section  432  of  the  Code  of 
ivil  Procedure,  amended  his  complaint  by 
alleging  the  partnership  of  the  defendants, 
and  that  the  note  was  a  partnership  debt; 
but  the  action  still  ran  against  the  defend- 
ants as  individuals,  and  judgment  was  entered 
against  them  in  that  capacity.  Judgments 
having  been  entered  in  all  the  cases,  the 
property  was  sold  under  execution  in  one  of 
the  cases  against  the  firm,  and  the  proceeds 
applied  in  satisfaction  of  that  execution  and 
another  in  a  similar  case.  Held,  that  the 
money  was  properly  applied  on  the  execu- 
tions against  the  firm  in  preference  to  those 
of  the  plaintiff.  (Commercial  Bank  of  Los 
Angeles  v.  Mitchell,  58  Cal.  42.) 

258.  Certain  notes  from  third  person,  bat 
for  a  larger  amount,  were  held  by  the  gar- 
nishee, as  collateral,  to  secure  a  debt  due  to 
him  bv  the  partnership,  at  the  time  of  the 
levy  of  an  attachment  by  a  creditor  of  one  of 
the  partners.  After  the  garnishment  the 
•garnishee  accepted  an  assignment  by  the  part- 
nership of  the  notes  held  by  him  as  security, 
in  trust  for  himself  and  other  persons  who 
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were  orediton  of  the  firm  prior  to  the  attach- 
ment. The  garnishee  collected  the  notes  and 
applied  the  proceeds  to  the  payment  of  the 
creditors  in  whose  favor  the  trust  was  created, 
and  in  so  doing  exhausted  the  whole  amount 
of  fnnds  collected  on  the  notes.  Held,  that 
the  creditor  of  the  individaal  partner  obtained 
no  lien  by  his  attachment.  (Robinson  v. 
Tevis,  SSdal.  611.) 

259.  To  enable  the  plaintiff  in  the  attach- 
ment to  recover,  the  harden  is  on  him  to 
show  that  there  would  be  a  surplus  of  funds 
after  the  payment  of  all  the  partnership 
debts.  Per  Sawyer,  0.  J.  (Robinson  v. 
Tevis,  38  Cal.  611.} 

260.  To  ioatify  a  garnishee  in  the  attach- 
ment snit  for  the  debt  of  a  partner  in  paying 
any  debts,  due  by  him  to  the  partnership,  to 
the  creditors  of  the  i>artnerBnip,  after  the 
notice  of  the  garnishment,  the  burden    of 

5 roof  is  on  him  to  show  that  the  partnership 
ebts  would  exhaust  the  entire  amount  of 
partnership  property  and  assets.  Per  Crock- 
ett, J.,  dissenting.  (Robinson  v.  Tevis,  38 
(U.  611.) 

261.  The  fact  that  an  individual  creditor 
obtains  judgment,  issues  execution,  and  levies 
on  firm  property,  gives  him  no  right  to  the 
property  as  against  firm  creditors  who  have 
not  yet  obtained  judgment.  ((3onroy  v. 
Woods,  13  Gal.  626.) 

262.  In  such  case  of  conflict  between  the 
Individual  and  firm  creditors,  equity  has 
jorisdiction.  No  action  lies  against  the 
aberiff  for  levying  the  execution  of  the  indi- 
vidual creditor,  and  a  sale  to  different  pur- 
chasers might  result  in  a  loss  of  the  prop- 
erty.   (CJonroy  v.  Woods,  13  Cal.  626. ) 

263.  B.  &  L.  were  partners.  B.  &  L.  as  a 
partnership  was  also  a  member  of  two  other 
firms,  B.,  L.  &  B.  and  B.,  L.,  S.  &  D.  The  firms 
all  failed,  and  their  property  was  attached  by 
creditors.  The  creditors  of  B.,  L.  &  S.  and  B., 
L.,  8.  &  D.  obtained  the  first  attachments,  and 
placed  them  in  the  hands  of  the  sheriff,  before 
the  creditors  of  B.  &  L.  placed  theirs  in  his 
hands.  The  sheriff  levied  all  the  writs  on 
the  property  in  the  order  in  which  they  were 
placed  m  his  hands.  The  sheriff  had  in  his 
hands  a  sum  of  money  received  from  the  sale 
of  the  property  of  B.  &  L.  to  apply  on  the  ex- 
ecntiuns  issued  on  judgments  rendered  in  the 
actions.  Held,  that  the  creditors  of  B.  &  L. 
were  entitled  to  the  mon^,  and  that  where  a 
partnership  is  composed  of  two  or  more  firms, 
the  creditors  of  one  of  the  firms  are  entitled 
to  a  preference  in  the  payment  of  their  debts, 
over  the  creditors  of  the  whole  partnership, 
out  of  money  the  proceeds  of  the  property  of 
that  firm.  (Bullock  v.  Hubbard,  23  Cal.  495. ) 
,  264.  Charles  H.  T.  Mover  sued  defendants 
m  an  action  entitled  "  Chas.  H.  T.  Meyer  on 
behalf  of  himself  and  the  creditors  of  the 
firm  of  Philip  Kalkman  &  Co.  v.  Philip  Kalk- 
mao,"  for  the  settlement  of  the  x>artnership 
between  himself  and  Kalkman,  and  a  distn- 
bntion  of  the  assets  for  the  benefit  of  cr^- 
itors.  Judgment  rendered  dissolving  the 
Iiartnership,  and  directing  an  account.  Plain- 
tiffs here  were  creditors,  and  the  referee  who 
took  the  account  reported  in  their  fovor  the 
tmoant  now  saed  for.    An  order  was  made 


confirming  the  report  and  directing  a  distri- 
bution of  the  assets  upon  the  basis  therein 
established.  Plaintiffs  now  bring  an  action 
of  debt  on  judgment,  alleging  that  these 
proceedings  amount  to  a  judgment  in  their 
favor  against  defendants.  Held,  that  the  pro- 
ceedings do  not  amount  to  a  personal  Judg- 
ment, which  is  necessary  to  maintain  the 
action ;  that  a  personal  judgment  would  have 
been  foreign  to  the  purposes  of  the  suit,  and 
that  the  relief  granted  was  confined  to  those 
purposes;  that  while  no  particular  words  are 
requisite  to  constitute  a  judgment,  enough 
should  appear  to  indicate  the  intention  of  the 
court  to  grant  the  relief  which  the  judgment 
is  relied  upon  as  securing.  (Sehgman  v. 
Kalkman,  17  Cal.  162.) 
Cited  30  Cal.  21 ;  66  Cal.  386. 

Fraudulent  preference  by  firm,  what  is  not. 
See  post.  275. 

Suits  lor  dissolution  or  insolvency,  effect  of 
on  priority.    See  post,  IX,  12,  e. 

e.  Rights  on  Suits  for  Dissolution  or  In- 
solvency. 
266.  Pending  proceedings  for  a  dissolution 
of  partnership,  and  until  a  receiver  is  ap- 
pointed, creditors  may  resort  to  adverse  pro- 
ceedings, and  may  gain  a  preference  over 
other  creditors.  (Marye  v.  Jones.  0  CaJ. 
336.) 

266.  The  filing  of  a  bill  by  one  partner 
against  his  copartners  for  a  dissolution  and 
account,  and  praying  for  an  injunction  and 
receiver,  and  an  appointment  of  receiver  by 
the  court,  does  not  prevent  a  creditor  from 
proceeding  by  attachment,  and  gaining;  a 
priority  over  other  creditors  until  a  final  de- 
cree of  dissolution  and  order  of  distribution. 
(Adams  v.  Woods,  9  Cal.  24.) 

267.  It  is  only  in  cases  of  insolvency  that 
the  equitable  rule  for  a  pro  rata  distribution 
wiU  apply,  and  then  as  of  necessity.  If  the 
firm  be  solvent,  a  creditor  whose  claim  is  due 
cannot  be  placed  on  a  par  with  others  whose 
claims  are  not  yet  due,  or  who  have  been  less 
diligent  in  procuring  claims  already  due. 
(Adams  v.  Woods,  9  (Jal.  24.) 

268.  Pending  proceedings  for  a  dissolution 
between  partners,  and  until  a  dissolution  is 
finally  declared,  and  a  receiver  appointed  to 
make  a  pro  rata  distribution  among  creditors, 
the  latter  are  not  prevented  from  resorting  to 
adverse  proceedings;  and,  when  a  creditor 
does  so,  he  may  gain  a  preference  over  other 
creditors.  (Naglee  v.  Mintum,  8  Cal.  640.) 
Cited  9  Cal.  337;  68  Cal.  405. 

260.  Therefore  a  debtor  of  the  partnership 
is  justified  in  payment  to  the  sheriff,  on  an 
execution  held  by  such  a  creditor.  (Naglee 
V.  Mintum,  8  Cal.  640.) 

270.  A  bill  for  a  dissolution,  and  the  ax>- 
pointment  of  a  receiver,  cannot  operate  as  an 
assignment  for  the  benefit  of  creditors,  so  as 
to  prevent  a  creditor  from  acquiring  a  legal 
priority,  because  all  such  assignments,  ex- 
cept in  insolvency,  are  void  under  the  stat- 
ute.   (Adamsv.  Woods,  8Cal.  152.) 

Cited  8  Cal.  544;  9  Cal.  12,  29;  14  Cal.  456, 

271.  Creditors  can  attack  the  whole  pro- 
ceedings at  any  time  before  the  distribution 
of  the  assets,  on  the  ground  that  it  was  insti- 
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tnted  to  deUy,  hinder,  and  defraud  creditors.  ^ 
(Adams  y.  Woods,  8  Cal.  152.) 

272.  Creditors  of  a  firm  can  pursne  their 
remedy  at  law,  after  a  bill  for  a  dissolution  is 
filed  bv  one  of  the  partners,  and  before  a  de- 
cree of  dissolution;  any  other  rule  would 
permit  the  partners  indefinitely  to  postpone 
the  payment  of  their  debt.  ( Adams  v.  Woods, 
8Qal.  152.) 

Cited  58  Cal.  604. 

273.  In  a  case  where  one  partner  has  filed 
his  bill  for  a  dissolution  of  the  partnership  and 
the  appointment  of  a  receiver,  it  seems  that, 
until  a  dissolution  has  been  judicially  de- 
clared and  a  receiver  ordered  to  make  a  pro 
rata  distribution  of  the  assets  among  the 
creditors,  they  are  not  prevented  from  resort- 
ing to  adverse  proceedings  and  thereby  gain- 
inga  preference.  Per  Burnett,  J.  (Adams 
V.  Hackett,  7  Cal.  187.) 

Cited  8  Cal.  158;  58  Cal.  405. 

274.  In  an  action  to  obtain  a  decree  against 
defendants  ordering  that  a  partnership  debt 
be  satisfied  out  of  the  partnership  assets,  it  is 
no  defense  that  the  defendants  have  been  in- 
dividually discharged  in  insolvency  from  their 
debts.  (Freeman  v.  Campbell,  56  Cal.  639.) 
Distinguished  62  Cal.  446. 

275.  Where  a  transfer  of  property  is  made 
by  a  partnership  to  a  third  person,  for  the  pur- 
pose of  securing  him  in  his  future  payments 
of  certain  partnership  obligations,  in  respect 
to  which  they  had  incurred  danger  of  crim- 
inal prosecution,  and  not  for  any  preyions  lia- 
bility which  he  was  under  for  the  partner- 
ship, and  it  appears  that  the  transferee  did 
not  know  or  have  reason  to  believe  that  the 
firm  was  insolvent  at  the  time  of  the  trans- 
fer, or  that  any  fraud  was  intended  on  the 
Insolvent  Act  on  the  part  of  the  insolvent 
debtors,  and  that  he  paid  full  consideration 
for  the  goods  transferred  in  good  faith,  he 
cannot  T^  said  to  have  accepted  a  preference 
in  violation  of  the  Insolvent  Act,  although 
the  transfer  was  made  within  one  month 
prior  to  a  petition  in  insolvency  by  creditors 
of  the  firm,  and  the  value  of  the  property 
cannot  be  recovered  from  him  in  an  action  by 
the  firm's  assignee  in  insolyency.  (Haskin 
V.  James,  96  Cal.  258.) 

Rights  on  insolvency.    See  ante,  267. 

Rights  of  creditors  on  death  of  partner. 
See  post,  XI. 

Preference  of  firm  creditors  on  assignment 
by  firm.  See  Assignments  for  the  Benefit  of 
Creditors,  30. 

Right  of  mortgagee  of  one  partner  on  death 
of  bis  mortgagor.    See  post,  318. 

X.  Insolvency  of  Firm. 

276.  Neither  the  Insolvency  Act  of  May  4, 
1852,  or  the  supplementary  Act  of  March  31, 
1876,  apply  to  partnerships.  (In  re  Baker  & 
Hamilton,  55  Cfal.  302.) 

Distinguished  62  Cal.  446. 

277.  A  joint  application  of  two  partners  for 
the  benefit  of  the  insolvent  act  is  void,  there 
being  no  authority  for  such  applications  in 
the  act.     (Meyer  v.  Kohlman,  8  Cal.  44.) 

278.  There  is  no  provision  in  the  insolvency 
law  of  this  state  authorizing  a  partnership  to 
apply  in  its  joint  name  for  the  benefit  of  the 


act ;  and  the  right  of  the  creditors  of  tbe  firm 
to  pursne  the  partnership  assets  is  not  affected 
bv  insolvency  proceedings  in  the  case  of  one 
ot  the  partners.  (California  Furniture  Co. 
v.  Halsey,  54  Cal.  315. 
Distinguished  62  Cal.  446. 

279.  A  coparinership  composed  of  four  per- 
sons, three  of  whom  are  residents  of  this  state 
and  the  fourth  a  nonresident  thereof,  and 
which  carries  on  its  business  in  this  state,  is 
a  resident  of  this  state  within  the  meaning  of 
section  8  of  the  Insolvent  Act  of  1880,  provid- 
ing that  an  adjudication  of  insolvency  may 
be  made  ujxm  the  petition  of  a  certain  number 
of  creditors,  residents  of  this  state.  (Matter 
of  Dennery,  89  Cal.  101.) 

280.  An  assignment  by  copartners  for  the 
benefit  of  their  creditors  of  the  entire  firm 
assets,  except  property  exempt  from  execu- 
tion, operates  as  a  dissolution  of  the  partner- 
ship; and  the  subsequent  delivery  by  the  as- 
signees to  the  assignors  of  such  xx>rtions  of 
the  exempt  property  as  was  respectively 
owned  by  them  and  used  in  the  business  of 
the  firm  (does  not  revive  or  continue  the  part- 
nership. (Wells  v.  Ellis,  68  Cal.  243.) 
Cited  9  Mont.  96. 

281.  A  proceeding  under  the  Insolvent  Act 
for  or  against  partners  is  properly  for  or 
against  them  individually  as  partners  and 
the  separate  estate  of  each  member  of  the 
firm  passes  to  the  assignee.  (Wright  v. 
Cohn,88Cal.828.) 

282.  A  petition  in  involuntary  insolvency 
by  partnership  creditors,  which  describes  the 
petitioning  creditors  by  their  firm  names,  is 
sn£Scient,  although  it  fails  to  state  the  names 
of  the  members  of  the  firm.  (Matter  of  Den- 
nery, 89  Cal.  101.) 

283.  A  petition  of  creditors  for  an  adjudi- 
cation of  insolvency  against  a  partnership, 
which  alleges  that  the  defendants  individually 
named  and  described  as  "copartners,  doing 
business  under  the  firm  name,"  etc.,  "are  in- 
debted to  your  petitioner,"  etc.,  can  only  be 
understood  as  charging  that  the  indebtedness 
arose  in  the  business  of  the  coimrtnership. 
(Wright  V.  Cohn,  88  Cal.  328.) 

284.  Under  section  8  of  the  Insolvent  Act 
of  April  16, 1880,  a  petition  in  involuntary  in- 
solvency which  describes  the  petitioning  cred- 
tors  as  firms  or  copartnerships  is  sufficient, 
although  the  names  of  the  persons  comprising 
the  firms  are  not  given.  (Matter  of  Russell, 
70  Cal.  132.) 

Petition  in,  want  of  certificate  of  partner^ 
ship,  effect  of.    See  ante,  206. 

285.  A  verification  to  the  petition  of  the 
creditors  of  the  partnership  in  the  usual  form 
for  the  verification  of  a  pleading,  including 
matters  necessarily  stated  on  information  and 
belief,  is  sufficient.  (Wright  v.  Cohn,  88  Cal. 
828.) 

286.  Where  partners  severally  file  their 
petitions  in  insolvency,  the  insolvency  court 
acquires  no  jurisdiction  over  the  estate  of  the 
copartnership,  and  discharges  of  the  individ- 
ual members  of  the  firm  cannot  be  made 
operative  as  to  the  debts  of  the  firm.  (Glena 
V.  Arnold,  56  Cal.  631.) 

Cited  56  (Jal.  639;  distinguished  62  Cal.  446. 
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2S7.  A  schedule  attached  to  a  joint  petition 
of  two  partners,  showing  a  surrender  of  all 
the  joint  property  of  the  partnersj  is  not  a 
compliance  with  the  act  which  requires  a  sur- 
reader  of  all  the  property  of  the  insolvent. 
(Meyer  v.  Kohlman,  8  Cal.  44.) 
Cited  54  Cal.  317;  65  Cal.  303;  62  Cal.  446. 

288.  Assignees  succeed  only  to  right  of  in- 
Klvent  on  application  by  firm  under  insol- 
vent law,  ana  consequently,  they  are  entitled 
to  nothing  except  what  remains  after  the  dis- 
charge of  all  the  partnership  debts  and  of  the 
claims  of  the  other  partners.  (California 
Furniture  Co.  v.  Halsey,  64  Cal.  315.) 

289.  In  an  action  by  an  assignee  in  insol- 
vency for  the  settlement  of  the  affairs  of  a 
partnership  of  which  the  assignee  was  a  mem- 
Der,  the  judgment  may  direct  the  assignee  to 
pay  into  court  the  money  in  his  hands  ad- 
judged to  belong  to  the  other  partner,  and, 
upon  bis  refusal  so  to  do  may  punish  him  for 
contempt.  (Buhlert  v.  Superior  Court,  72 
Cal.  97.) 

290.  Parties  apjtointed  as  assi^ees  of  an  in- 
solvent firm,  in  a  proceeding  in  insolvency 
which  was  ille(^  and  void,  are  merely  the 
eostodians,  receivers,  or  bailees  of  the  fund 
in  their  hands  by  virtue  of  the  order  of  the 
eourt,  and  only  hold  it  subject  to  the  direc- 
tion of  Uie  court.  (Adams  v.  Haskell,  6  Cal. 
113.) 

291.  Consequently,  when  in  another  pro- 
ceeding for  the  protection  of  the  creditors' 
property,  instituted  by  one  of  the  insolvent 
nrm  i^ainst  his  partners,  in  the  same  court, 
an  order  is  made  that  they  pay  over  the  fund 
to  a  receiver  appointed  by  the  court,  it  is  no 
answer  or  defense  that  the  fund  has  been  at- 
tached in  their  hands  in  actions  brought  by 
the  creditors,  or  that  it  had  been  attached  in 
the  bands  of  a  former  receiver,  appointed  by 
the  same  court,  from  whom  they,  under  a 
like  order,  had  received  it.  (Adams  v.  Has- 
kell, 6  Cal.  113.) 

Cited  6  Cal.  477;  7  Cal.  37;  8  Cal.  158;  58  Cal. 
405. 

292.  Nor  is  the  disposition  of  the  fund 
afiected  by  any  action  of  the  immediate  par- 
ties to  the  action,  which  was  instituted  to 
secure  a  distribution  of  the  assets  among  the 
creditors,  an  object  which  a  court  of  chancery 
will  carry  out  without  regard  to  any  attempt 
by  any  of  the  partners  to  evade  or  defeat  it. 
(Adams  ▼.  Haskell,  6  Cal.  113.) 

Assignment  by.  See  Assignments  for  the 
Benefit  of  Creditors,  fl. 

Discbarge  of  partners  in  insolvency.  See 
Bankrupt^  and  Insolvency,  X,  6,  e. 

Insolvent  partner,  transfer  to  copartner,  in- 
structions as  to.  See  Bankruptcy  and  Insol- 
vency. 251,  252. 

Rights  of  creditors  on  insolvency.  See 
juntc,  IX,  12,  e. 

XI.  Death   of  Partner,   Effect   of  and 
Bights  on. 

203.  If  all  members  of  partnership  die, 
whether  within  the  jurisdiction  of  the  same  or 
of  different  probate  courts,  the  assets,-  debts, 
and  credits  of  the  partnership  do  not  become 
confnsed  with  the  estate  of  the  last  survivor, 
bat  flontinne  a  separate  existence,  and  the 


rights  of  the  representatives  or  successors  of 
the  several  partners  can  only  be  determined 
in  a  court  of  equity.    ^Theller  v.  Such,  57 
Cal.  447.) 
Cited  58  Cal.  419;  8  Mont.  489. 

294.  When  the  partnership  is  dissolved  by 
the  death  of  one  ot  its  members,  the  surviv- 
ing partner  is  to  wind  up  the  affairs  of  the 
partnership,  and  pay  its  debts  out  of  the  as- 
sets, if  sullicient,  and  divide  the  residue,  if 
any,  among  those  entitled  to  it.  (Gleason 
V.  White,  a4  Cal.  258.) 

Cited  57  Cal.  461 ;  12  Nev.  248. 

295.  As  a  general  rule,  it  is  the  duty  of  each 
partner,  during  the  partnership,  to  devote 
himself  to  the  interests  of  the  concern  with- 
out compensation,  unless  there  is  an  express 
agreement  that  he  receive  compensation.  But 
when  the  partnership  is  dissolved  by  death, 
and  the  survivor  expends  his  time  andlabor  in 
the  care  and  management  of  the  partnership 
property,  by  which  its  value  is  enhanced,  he 
should  receive  compensation  for  the  same,  to 
be  deducted  out  of  the  profits  realized  from 
the  enhanced  value  of  the  property.  A  sur- 
viving partner,  however,  is  not  entitled  to 
pay  for  services  rendered,  for  merely  winding 
up  the  affairs  of  the  concern.  (Griggs  v. 
(dark,  23  Cal.  427.) 

296.  A  surviving  partner  ha^  under  the 
statute  of  May,  1850.  regulating  the  settle- 
ment of  the  estates  of  deceased  persons,  sec- 
tion 198,  the  exclusive  right  of  possession 
and  the  absolute  power  of  disposition  of  the 
assets  of  the  partnership.  (People  ex  rel. 
Allen  V.  Hill,  16  Cal.  113.) 

Cited  12  Nev.  248. 

297.  A  surviving  i>artner  cannot  convey  by 
deed  the  title  of  a  deceased  partner  to  his  in- 
terest in  lands  belonging  to  the  partnership. 
(McNeil  V.  First  CTongregational  Society,  66 
Cal.  105.)  ' 

298.  One  who  acquires  the  legal  title  to  the 
interest  of  a  decedent  in  land  which  had  been 
partnership  property  of  the  decedent  and  an- 
other takes  It  free  from  all  trusts  or  equities 
in  favor  of  the  surviving  partner  of  which 
the  purchaser  had  no  notice  at  the  time  of 
his  purchase.  (McNeil  v.  First  Congrega- 
tional Society,  66  Cal.  105.) 

299.  A  surviving  partner  has  power,  under 
section  2461  of  the  Civil  Code,  to  prosecute  a 
claim  for  unliquidated  damages  in  favor  of 
the  partnership,  and,  under  section  1585  of 
the  same  code,  has  power  to  settle  the  busi- 
ness of  the  partnership,  which  includes  every 
thing  that  may  be  necessary  to  wind  up  its 
affairs.    (Berson  v.  Ewing,  84  Cal.  89.) 

300.  Though  the  word  "debt "  does  not,  in 
its  legal  sense,  like  the  word  "claim,"  include 
a  demand  for  damages  arising  from  a  tort, 
they  are  used  synonymously  in  section  2461 
of  the  Civil  Code.  (Berson  v.  Ewing,  84  Cal. 
89.) 

Duty  of  surviving  partner  on  dissolution  of 
firm  by  death.    See  ante,  250. 

Surviving  partners  in  partnerships  to  deal 
in  real  estate.    See  ante,  V. 

301.  When  a  partner  dies,  leaving  a  will 
which  bequeathes  his  entire  interest  in  the 
partnership  property  to  his  surviving  part- 


Digitized  by 


Google 


2206 


PARTNERSHIP,  XL 


ner,  the  latter  cannot  collect  from  the  general 
assets  oi  the  estate  of  the  decedent  a  debt  due 
by  him  to  the  firm,  if  the  interest  of  the  de- 
ceased in  the  assets  of  the  firm  is  sufficient  to 
pay  it ;  and  this  must  be  ascertained  bv  com- 
plying with  section  1586  of  the  Code  of  Civil 
Procedure.  (Painter  v.  Estate  of  Painter,  68 
Cal.  396.) 

802.  Surviving  member  of  partnership  own- 
ing real  property  is  something  more  than  a 
mere  tenant  in  common  with  tne  representa- 
tive of  the  estate  of  the  deceased  partner. 
He  is  a  trustee  for  the  purpose  of  winding  up 
the  affairs  of  the  firm,  and  is  accountable  for 
the  value  of  the  use  and  occupation  of  the 
landed  estate  of  the  partnership.  (Smith  v. 
Walker,  38  Cal.  386.) 

803.  The  surviving  partner  is  bound  to  ac- 
count and  pay  over  to  the  administrator  of 
the  deceased  partner  all  the  profits  of  the 
realty,  as  well  as  that  of  the  personalty,  that 
rightfully  belong  to  the  estate,  notwithstand- 
ing he  mavbave  purchased  the  interest  of  the 
heirs  in  tne  estate,  or  of  the  community  in- 
terest of  the  surviving  wife  of  the  deceased 
partner ;  and  it  is  for  the  probate  court  to  dis- 
tribute the  estate  to  the  parties  entitled. 
(Smith  V.  Walker,  38  Cal.  386.) 

304.  A  surviving  partner  cannot  maintain 
an  action  t^inst  the  personal  representative 
of  his  deceased  partner  for  an  accounting  of 
the  i»rtnership  afiairs.  (McKay  v.  Joy,  70 
Cal.  681.) 

306.  The  relation  of  debtor  and  creditor  be- 
tween the  surviving  partner  and  the  repre- 
sentative of  the  deceased  partner  does  not 
arise  until  the  affairs  of  the  partnership  are 
wound  up  and  a  balance  is  struck ;  and  this 
balance  is  to  be  struck  after  all  the  partner- 
ship afbiirs  are  settled,  and  not  while  they  are 
being  wound  up.  (Gleason  v.  White,  34  Cal. 
258.) 

306.  If  the  partnership  is  indebted  to  the 
surviving  partner,  this  debt  is  a  contingent 
claim  against  the  estate  of  the  deceased  part- 
ner, which  does  not  become  absolute  until 
the  partnership  aSairs  are  settled,  and  it  is 
ascertained  that  there  are  no  partnership  as- 
sets to  pay  the  same.  (Gleason  v.  White,  34 
Cal.  258.) 

807.  The  daim  of  a  surviving  partner  for 
advances  to  the  partnership  would  not  be 
presented  to  the  administrator  of  the  de- 
ceased partner  for  allowance  until  the  part- 
nership afiairs  are  wound  up ;  and  it  may  be 
thus  presented  at  any  time  within  ten  months 
after  the  partnership  afiairs  are  settled,  and, 
if  rejected,  suit  may  be  brought  on  it  at  any 
time  within  three  months  after  its  rejection. 
(Gleason  v.  White,  34  Cal.  268.) 

808.  In  an  action  for  an  accounting  between 
a  surviving  partner  and  the  administratrix  of 
a  deceased  partner,  the  former  is  entitled  to 
an  allowance  for  sums  drawn  by  the  deceased 
from  tiie  partnership  during  his  lifetime,  not- 
withstanding the  claim  has  not  been  pre- 
sented to  the  administratrix  for  allowance 
and  approval.  (Manuel  T.  EscoUe,  66  Cal. 
110.) 

309.  It  is  not  necessary  that  a  surviving 
partner  should  have  completed  the  liquida- 
tion of  the  partnership  affairs  before  an  ac- 


tion for  an  accounting  can  be  maintained 
against  him  by  the  personal  representative  of 
the  deceased  partner.  (Walsh  v.  McKeen.  76 
Cal.  619.) 

310.  In  an  action  by  the  representative  of 
one  copartner  against  the  representatives  of  a 
managing  partner  for  an  accounting  and  set- 
tlement of  the  i>artnership,  and  to  enforce  a 
trust  in  property  bought  with  partnership 
funds,  a  nonsuit  should  not  be  granted  on  the 
ground  of  want  of  evidence,  after  the  plaintiff 
had  made  out  a  prima  facie  case,  and  had  in- 
troduced evidence  tending  to  show  the  exist- 
ence of  a  trust ;  but  the  court  should  proceed 
to  a  further  inquiry  and  an  accounting. 
(Roach  V.  CaraSa,  86  Cal.  436.) 

311.  No  claim  need  be  presented  against 
the  estate  of  a  deceased  managing  partner, 
for  the  allowance  and  approval  of  the  admin- 
istratrix and  probate  court,  before  bringing 
an  action  by  the  representative  of  a  copartner 
against  the  administratrix  of  the  deceased 
managing  partner  for  an  accounting  and  set- 
tlement of  the  afiairs  of  the  partnership,  and 
for  the  delivery  of  certain  property  claimed 
to  have  been  held  in  trust  by  the  deceased 
managing  partner  for  his  copartner,  who  left 
the  partnership  business  in  chaige  of  such 
managing  partner.  (Roach  v.  (Jarafia,  85 
Cal.  436.) 

812.  In  such  action  the  administratrix  of 
the  estate  of  the  deceased  managing  partner, 
who  is  also  his  widow,  and  into  whose  }>08ses- 
sion  the  alleged  trust  property  came  by  opera- 
tion of  law  charged  with  the  same  trust  to 
which  it  was  subject  in  the  hands  of  her  de- 
ceased husband,  and  who,  upon  her  appoint- 
ment as  administratrix,  inventoried  and  re- 
turned the  trust  property  as  property  of  the 
estate  of  her  deceased  husband  belonging  to 
the  marital  community,  is  a  proper  party 
defendant,  both  in  her  representative  and  in 
her  personal  cajtacity,  she  being  a  necessary 
party  in  her  representative  capacity  in  a  pro- 
ceeding to  enforce  the  trust,  and  also  a 
proper  party  in  her  personal  capacity  as 
claiming  an  interest  in  the  property  as  the 
owner  of  one-half  thereof.  ( Roach  v.  Carafia, 
85  Cal.  436.) 

813.  In  such  action,  brought  by  the  public 
administrator  of  a  deceased  partner,  it  ap- 
pearing that  both  of  the  deceased  copartners 
were  brothers,  and  that  one  of  them  nad  left 
the  United  States,  committing  the  manage- 
ment of  the  partnership  to  the  other,  and  had 
died  abroad,  evidence  that  none  of  the  mem- 
bers of  the  family  except  the  managing  part- 
ner were  in  this  country  or  came  to  it  there- 
after is  admissible  in  favor  of  plaintifi  upon 
the  question  of  laches  and  the  statute  of  limi- 
tations to  show  that  the  trustee  was  the  only 
person  in  this  country,  other  than  the  public 
officers,  having  no  knowledge  of  the  facts, 
who  was  entitled  to  administer  upon  the  es- 
tate of  his  brother,  the  cestui  que  trust. 
(Roach  V.  Carafia,  86  Cal.  436.) 

814.  An  account  of  a  surviving  partner  with 
the  estate  of  a  decedent,  though  approved  by 
the  probate  court,  will  be  allowea  to  be  re- 
opened and  impeached,  in  an  action  by  the 
administratrix  to  recover  the  balance  of  the 
account  as  an  account  stated,  where  it  ap- 
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pean  that  the  snrviving  partner  was  not  in 
lact  indebted  to  the  estate  in  any  earn  what- 
ever, and  that  the  balance  with  which  he  had 
charged  himself  consisted  of  one-half  of  tne 
amount  of  a  note  due  to  the  partnership, 
which  he  was  authorized  to  collect,  and  ex- 
pected to  be  able  to  collect,  but  never  suc- 
ceeded in  collecting,  through  no  fault  on  his 
part,  owing  to  the  insolvency  of  the  maker 
and  loss  of  all  his  property,  and  that  he  was 
led  to  present  the  account  as  he  did  through 
reliance  on  unfulfilled  promises  made  by  an 
agent  of  the  administratrix  that  he  would 
raise  the  money  to  enable  the  maker  of  the 
note  to  pay  o5  the  indebtedness.  (Green  t, 
Thornton,  96  Oal.  67.) 

316.  An  unexpired  contract  of  employment 
between  a  copartnership  and  an  employee  for 
a  fixed  period,  at  a  fixed  salary,  is  dissolved 
by  the  death  of  one  of  the  partners  during  the 
term  of;  hiring.  (Louis  t.  Elfelt,  88  Cal. 
«47.) 

316.  If  the  employee  of  a  copartnership, 
Under  an  entire  contract  for  a  year's  salary  at 
«  certain  rate  i>er  month,  oontinnes  to  serve 
the  surviving  partners  after  the  dissolution 
of  the  partnership  by  death  during  the  vear, 
and  while  the  business  is  being  wound,  up, 
the  implication  of  law,  in  the  absence  of  a 
new  special  agreement,  is,  that  he  was  newly 
employed  at  a  reasonable  compensation  for 
the  services  actually  rendered  m  assisting  to 
settle  the  affairs  of  the  extinct  copartnership. 
(Louis  T.  Elfelt,  89  Cal.  647.) 

317.  Action  lies  against  surviving  partner 
for  work  and  labor  performed  for  firm  during 
the  life  of  the  deceased  partner,  and  after  bis 
death  while  the  survivuig  partner  is  winding 
op  the  busineBs  of  the  firm.  (Friermuth  y. 
Friermuth,  46  Cal.  42.) 

Cited  86  Cal.  441. 

318.  Where  one  of  two  partners  executes  a 
mortgage  upon  his  separate  i>roperty  to 
49ecare  a  debt  of  the  firm,  an  action  to  fore- 
close the  mort«tge  may,  after  the  death  of 
the  mortgagor,  he  maintained  against  his  ex- 
ecutor, without  any  showing  by  the  plaintiff 
that  the  partnership  is  insolvent,  or  that  he 
has  pursued  his  remedy  upon  the  debt  against 
the  surviving  partner.  (Savings  and  Loan 
Society  v.  Gibb,  21  Oal.  695.) 

319.  In  such  action,  where  the  surviving 
partner  is  also  the  executor  of  the  deceased 
|)ftrtner,  and  claims  as  his  devisee  an  interest 
in  the  mortgaged  property,  there  is  no  mis- 
joinder in  making  him,  as  an  individual,  a  co- 
defendant  with  himself  as  executor.  (Sav- 
ings and  Loan  Society  v.  Gibb,  21  Cal.  595.) 

320.  In  an  action  by  a  subcontractor  against 
the  administratrix  of  the  estate  of  one  of  the 
firm  of  contractors,  to  recover  money  alleged 
t3  have  been  had  and  received  by  the  defend- 
ant's intestate  as  payment  for  work  done  for 
the  state  under  a  contract  under  which  the 
plaintiff,  as  a  subcontractor,  was  entitled  to  a 
fixed  portion  of  the  claims  against  the  state, 
it  is  necessary  to  show  that  the  deceased 
partner  received  the  money  individually,  and 
that  it  did  not  go  to  the  firm ;  and  evidence 
that  the  payment  was  made  by  the  state  to  a 
bank  upon  the  indorsement  upon  the  state 
warrants  l^  the  firm  name  of  the  contractors, 


and  that  the  deceased  partner  stated  that  he 
received  all  his  money,  without  showing  by 
whom  the  indorsement  was  made,  or  who  re- 
ceived the  money  from  the  bank,  or  that  the 
deceased  was  sole  manager  of  the  firm,  is  not 
sufiicient  to  show  that  the  deceased  received 
individually  any  money  belonging  to  the 
plaintiff,  and  that  it  did  not  go  to  the  firm 
represented  by  the  surviving  partner.  (Rod- 
dan  T.  Doane,  92  Oal.  655.) 

321.  Claim  for  overcharged  rent  against 
joint  lessors  who  are  partners  need  not  be 
presented  as  a  claim  against  the  estate  of  a 
deceased  partner,  in  order  to  enforce  it 
against  the  firm ;  nor  need  the  executors  of 
the  deceased  partner  be  joined  as  parties  to 
an  action  to  enforce  such  claim  against  the 
firm,  and,  if  joined,  a  judgment  against  the 
firm  is  not  erroneous  because  not  requiring 
that  the  amount  awarded  be  paid  m  due 
course  of  administration  of  the  deceased  part- 
ner's estate.   (Corson  v.  Hereon,  86  Cal.  434.) 

Right  of  partner  to  letters.  See  Executors 
and  Administrators,  II,  2,  d. 

Compelling  accounting  by  surviving  part- 
ner.   See  Estates  of  Deceased  Persons.  17. 

Account  presented  by  executor  and  settled, 
conclusiveness  of  settlement.  See  Executors 
and  Administrators,  437. 

Partner  as  executor,  refusal  to  settle  ac- 
counts of.  See  Executors  and  Administra- 
tors, 426,  et  seq. 

Surviving  partner,  right  of  to  vote  stock. 
See  Corporations,  515,  516. 

Partnership  property  cannot  be  set  aside  as 
a  probate  homestead.   See  Homesteads,  439. 

XII.  Dtssolmtlen  of. 

/.  liigbt  to;  Grounds  of. 

822.  Mere  desire  of  one  of  copartners  is  not 
sufficient  to  authorize  the  courts  to  decree  a 
dissolution  of  the  same  and  a  settlement  of 
its  affairs,  but  cause  must  be  shown.  (Brad- 
ley V.  Harkness,  26  Oal.  76.) 

823.  If,  in  a  case  where  there  are  several 
members  of  a  partnership,  one  of  them,  even 
by  consent,  retires  from  the  firm,  this  dissolu- 
tion necessarily  severs  the  copartnership  re- 
lations of  each  of  its  members.  (Ross  v.  Cor- 
nell, 46  Cal.  133.) 

324.  A  member  of  a  partnership  has  a  right 
to  elect  to  treat  the  partnership  dissolved  by 
reason  of  the  wrongful  acts  of  his  copartner, 
when  the  latter,  without  his  knowledge  or 
consent,  secretly  disposes  of  the  goodwill  of 
the  business  and  the  greater  part  of  the  firm 
assets,  and  removes  with  the  balance  to  an- 
other state,  where  he  engages  in  business  for 
himself.  After  such  dissolution,  one  who 
sells  goods  on  credit  to  the  latter,  relying  en- 
tirely upon  his  individual  responsibility,  and 
without  knowledge  of  the  previous  partner- 
ship, cannot  hold  the  former  partner  liable 
as  such ;  nor  have  his  rights  as  an  individual 
creditor  of  the  latter  any  priority  over  the 
similar  rights  of  the  former  partner.  (Strong 
V.  8tapp,74Cal.  280.) 

825.  Where  one  partner  has  the  manage- 
ment of  the  partnership  affairs,  and  makes 
false  entries  in  the  books,  and  defrauds  his 
copartner  of  a  portion  of  the  partnership  re- 
ceipts, and  retains  the  same  to  his  own  use, 
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the  partner  thus  defrauded  is  entitled  to  a 
dieaolution  of  the  partnership  and  an  account- 
ing, even  if  the  partnership  was  by  agree- 
ment to  continue  for  a  fixed  term  and  the 
term  has  not  expired.  (Cottle  v.  Leitch,  85 
Cal.  434.) 

326,  Where  the  partnership  property  is 
seized  under  attachment  proceedings,  and 
applied  towards  payment  of  the  firm  debts, 
the  partners  not  doing  business  after  such  at- 
tachment being  levied,  held,  that  such  mat- 
ters do  not  of  tliemselvea  operate  a  dissolu- 
tion of  the  partnership.  (Barber  v.  Barnes, 
62  Cal.  660.) 

327.  In  such  case,  if  there  is  an  action  pend- 
ing, brought  by  the  i>artnera  to  recover  a  debt 
due  the  firm,  any  inference  of  dissolution 
arising  from  the  above  facts  is  rebutted. 
(Barber  v.  Barnes,  52  Cal,  650.) 

Assignment  for  benefit  of  creditors  dis- 
solves firm.    See  ante,  280. 

By  sale  of  interest  in  firm  property.  Bee 
ante,  116, 

Agreement  on  dissolution  of  partnership, 
Talidity,    See  Statute  of  Frauds,  1,  7. 

Action  to  dissolve  agreement  superseding 
partnership  contract,  amendment  upon  trial. 
Bee  Pleading  and  Practice,  607. 

2.  Notice  of;  Continuanea  of  Firm  to  FulHII  £n- 
gagemantt. 

828.  To  affect  the  rights  of  one  dealing  with 
8  partnership  firm,  actual  notice  of  its  dis- 
solution must  be  brought  home  to  him. 
(Johnson  v.  Totten,  3  Cal.  343.) 

329.  An  ostensible  partner,  retiring  from 
the  firm,  must  give  notice  of  his  retirement, 
or  he  will  be  liable  to  creditors  of  the  con- 
tinuing firm  on  contracts  made  by  them 
after  bis  retirement.  (Williams  v.  Bowers, 
16  Cal.  321.) 

830.  Where  proof  has  been  given  that  a 
newspaper  containing  notice  ot  the  dissolu- 
tion of  a  partnership  between  the  defend- 
ants was  taken  by  the  i>laintiSs  at  the  time, 
it  is  not  error  to  admit  in  evidence  other 
papers  not  taken  by  them,  by  way  of  estab- 
lishing the  publicity  of  the  notice,  and  rais- 
ing the  presumption  of  their  actual  knowl- 
edge of  the  fact.    (Treadwell  t.  Wells,  4  Oal. 

331.  The  publication  of  the  notice  of  dissolu- 
tion in  a  paper  taken  by  the  plaintiffs  is  a 
fact  from  which  a  jury  may  inter  actual  no- 
tice. The  court  has  no  right  to  chaive  the 
jury  in  regard  to  conclusions  of  fact.  (Tread- 
w^l  V.  Wells,  4  Oal.  260.) 

332.  Question  of  notice  of  dissolution  of 
partnership  is  fact  for  the  jwry,  under  the 
charge  of  the  court,  (Babe  v.  Wells,  3  Cal. 
148.) 

333.  It  is  not  error  to  instruct  a  jury  that 
if  sufficient  time  bad  elapsed  between  the 
dealings  of  the  plaintiffs  with  the  old  firm 
and  their  subsequent  transactions  with  the 
new  firm  to  put  a  reasonable  man  on  in- 
quiry, they  might  be  treated  as  new  dealers. 
(Treadwell  v.  Wells,  4  Cal.  260.) 

334.  A  consignment  of  merchandise  was 
made  to  defendants  as  partners.  After  the 
dissolution  of  the  partnership,  two  sales  of  a 


portion  of  the  merchandise  were  made,  one 
by  each  partner,  who  severally  received  the 
money.  Held,  that  the  partnership  con- 
tinued for  the  purpose  of  fuIfiUii^  engage- 
ments; and  that  the  defendants  were  jointly 
liable.  (Johnson  t.  Totten,  8  Cal.  343.) 
Cited  15  Cal,  321. 

Dissolution  pending  action  by  firm,  judg- 
ment in.    See  ante,  204, 

Published  notice  of  dissolution  as  evidence. 
See  Evidence,  203. 

3.  Mppoiatmont  of  Roeeifor. 

835,  In  a  suit  for  a  dissolution  of  partner- 
ship, the  appointment  of  a  receiver  is  only  a 
means  to  attain  the  end  contemplated  by  the 
plaintiff,  and  so  is  the  employment  of  coun- 
sel by  the  receiver.  (Adams  y.  Woods,  8  Cal. 
306.) 

Cited  58  Cal.  405. 

Sale  of  property  in  hands  of  receiver.  See 
ante,  117, 

Dissolution,  receiver  on.  See  Receivers, 
24,  et  seq. 

Reference  in  action  for  dissolution  and  ac- 
counting.   See  Reference,  6, 

Writ  of  assistance  against  receiver  of  part- 
nership property.    See  Assistance,  26, 

Attachment  of  fund  in  hands  of  receiver. 
See  Attachment,  114. 

4.  Riglita  and  Powere  of  Partneta  Aftor. 

836.  After  the  dissolution  of  a  partnership 
between  attorneys,  each  partner  is  entitled  to 
share  in  the  fees  collected  for  the  unfinished 
business  of  the  firm.  (Osment  v.  McElrath, 
68  Cal.  466.) 

.  837.  One  member  of  a  partnership  cannot 
bind  his  copartner  by  promissory  note  for  a 
partnership  demand,  made  after  the  dissolu- 
tion of  the  partnership.  (Curry  v.  White,  51 
Cal.  530.) 

338.  Where  the  liquidation  of  the  affairs  of 
a  general  partnership,  after  its  dissolution, 
is  not  committed  to  any  one  partner  by  con- 
sent, either  of  the  partners  has  authority  to 
act  in  liquidation,  and  may  compromise  or 
release  a  debt  due  to  the  firm,  whether  the 
partnership  debtor  has  notice  of  the  dissolu- 
tion or  not.  (Hawn  v.  Seventy-Six  Land  etc. 
Co.,  74  Cal.  418.) 

339.  Admissions  made  by  one  partner,  after 
the  dissolution  of  the  partnership,  concern- 
ing the  partnership  business,  are  not  com- 
petent evidence  to  charge  the  other  partner. 
(Bums  V.  McKenzie,  23  Cal.  101.) 

340.  After  the  dissolution  of  a  partnership, 
one  partner  cannot  revive  a  debt  barred  by 
the  statute  of  limitations,  but  during  its  ex- 
istence each  partner  is  an  agent  for  all  in 
making  an  acknowledgment  under  the  stat- 
ute.    (Sears  v.  Starbird,  78  Cal.  225.) 

841.  Where  McKenzie  and  Dickinson,  bag 
manufacturers,  dissolved  partnership,  leaving 
certain  assets  of  the  firm  in  McKenzie's  hands, 
and  afterwards  McKenzie  purchased,  lot 
much  less  than  its  face,  a  judgment  against 
Dickinson,  and  had  it  levied  upon  Dickin- 
son's interest  in  the  assets,  and  on  the  execu- 
tion sale  bought  them  in  on  his  own  account, 
held,  that  Dickinson  was  not  entitled  to  an 
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account  of  the  profits  made  by  McKenzie  in 
the  transaction,  nor  could  he  attack  the  sale 
made  to  McKenzie.    (McKenzie  t.  Dickin- 
son, 43  Gal.  119.) 
Bight  of  poasesaon  after.    See  ante,  YIII, 

Compensation  of  surviTing  partner  wind- 
ing up  firm.    See  ante,  295. 

Sale  of  interest  pending  aoit  for  disaola- 
tion.    See  ante,  117. 

S.  Dhwiirtion,  Where  Mo  Deem  tf  Diaaolution 
naked. 

342.  It  is  not  error  to  decree  dissolution  of 
partnership,  although  there  is  no  specific 
prayer  for  it  in  the  pleadings,  there  being  a 
prayer  for  general  relief,  and  the  facts  found 
being  sufficient  to  warrant  a  dissolation, 
(HaU  Y.  Lonkey,  67  Gal.  80.) 

Cited  77  Gal.  616. 

343.  In  such  case,  the  court  may  direct  a 
sale  of  all  tiie  partnership  property,  includ- 
ing the  debts  due  to  the  firm.  (Hall  t.  Lon- 
key, 67  Gal.  80. ) 

xm.  Aecovnttnir* 
/.  ftight  to;  Time  to  Seek, 

344.  A  i>artner  cannot  have  partition  and 
accounting  without  a  dissolution  of  partner- 
ship ;  and  a  dissolution  being  found  and  de- 
creed, the  decree  should  provide  for  an  ac- 
counting.   (Nisbet  T.  Nash,  62  Cal.  640.) 

345.  Whenever  a  partner  is  entitled  to  a  dis- 
solution, the  taking  of  an  account  is  neces- 
sary, and  follows  as  a  matter  of  course.  (Cot- 
tle ▼.  Leitch,  35  Cal.  434.) 

346.  If  TMrtners  agree  that  the  partnership 
shall  be  dissolved  and  the  business  closed, 
and  that  the  partnership  accounts  shall  be 
considered  and  taken  as  if  the  partnership 
had  never  existed,  and  that  the  amount  al- 
ready received  bv  one  partner  from  the  part- 
nership shall  be  his  compensation  paid  by  the 
other  partner  to  him  as  an  employee,  and 
that  the  other  partner  shall  collect  the  debts 
due  the  firm  and  pay  the  debts  due  by  the 
firm,  and  the  agreement  is  acted  on,  the  part- 
ner who  receives  the  compensation  as  an  em- 
ployee has  no  further  interest  in  the  partner- 
ship accounts,  and  cannot  maintain  an  action 
for  a  settlement  of  such  accounts.  (Wagner 
T.  Wagner,  60  Cal.  76.) 

847.  An  aj;reement  by  which  one  partner 
conveys  his  interest  in  property  to  his  copart- 
ner is  a  bar  to  an  action  by  bill,  of  one  of  the 
partners  <4;ainst  the  others  for  an  account  and 
dissolation  and  sale  of  the  partnership  prop- 
erty.   (Caytonv.  Walker,  10  Cal.  450.) 

348.  H.  came  to  California,  and  died  here 
in  1876,  leaving  property  of  large  value.  In 
an  action  for  an  accounting  brought  asainst 
his  administrator,  the  complaint  alleging 
that  the  partnership  was  never  dissolved  un- 
til the  death  of  H.,  but  also  ailing,  and  at- 
tempting to  excuse  the  fact,  that  no  demand 
bad  ever  been  made  for  an  accounting  in  the 
lifetime  of  H.,  held,  upon  demurrer  to  the 
complaint,  without  deciding  whether  in  any 
case  an  oojection  that  the  demand  is  stale 
can  be  taken  by  general  demurrer,  that  in 
this  ease,  in  view  of  the  allegation  that  the 
Cau  tnomtt,  Vou  ill.— 189 


partnership  was  never  dissolved,  the  objeo- 
tion  did  not  lie,  although  the  other  facts 
stated  might  tend  strongly  to  show,  or  prima 
facie  might  even  show,  that  in  point  of  fact 
the  partnership  had  b^n  dissolved  long  be- 
fore the  date  alleged.  (Harris  v.  Hillegasa, 
54  Cal.  463.) 
Distinguished  76  Cal.  223. 

Right  after  sale  of  interest.    See  post,  886. 

On  sale  by  copartner.    See  ante,  116. 

Right  to  accounting  of  profits  made  after 
dissolution.     See  ante,  841. 

Accounting  on  death  of  partner.  See  ante, 
XI. 

Action  for  accounting  of  partnership  to  deal 
in  real  estate.    See  ante,  V. 

Account  between  partners  in  water  ditch. 
See  Watercourses,  188. 

Bill  in  equity  for  accounting  will  not  lie 
when.     See  Equity,  25,  26. 

Bill  for  accounting  is  proper  remedy  for 
joint  adventure.    See  Equity,  28. 

2.  Mature  of  Metion;  Pleading. 

349.  In  an  action  for  an  accounting  of  the 
afiairs  of  a  partnership,  an  allegation  in  the 
complaint  that  a  portion  of  the  partnership 
assets  consists  of  real  estate,  "whidi  was  ac- 
quired and  at  all  times  has  stood  in  the  name 
of  the  partners,"  in  connection  with  other 
allegations,  held,  not  to  make  the  action  one 
for  partition,  ejectment,  or  mesne  profits. 
(Bell  V.  Hudson,  73  Cal.  285.) 

350.  Where  a  complaint  filed  to  compel  a 
partnership  account  contained  sufficient  to 
call  upon  the  defendants  for  an  account  as  to 
a  particular  branch  of  their  business,  but  was, 
in  other  respects,  inartificially  drawn  and  in- 
sufficient, and  a  demurrer  was  put  in  to  the 
whole  complaint,  held,  that  the  demurrer 
must  be  overruled.  (Young  v.  Pearson,  1 
Cal.  448.) 

Cited  66  Cal.  663. 

351.  When  the  complaint  for  an  accounting 
and  settlement  of  a  partnership  allies  that 
the  defendant  agreed  with  the  plaintiff's  as- 
signor and  another  person  to  do  certain  street 
work  with  them  as  partners,  and  that  the  de- 
fendant should  appoint  a  bookkeeper  who 
should  keep  all  accounts,  pay  all  bills,  and 
collect  all  moneys  belonging  to  the  copartner- 
ship, and  that  the  profits  arising  from  the 
work  should  be  equally  divided,  and  which 
alleges  that  the  work  has  been  performed, 
and  that  a  lar^e  sum  of  money  is  still  uncol- 
lected, but  which  does  not  aver  that  the  de- 
fendant failed  to  perform  any  of  the  condi- 
tions of  the  agreement  to  be  performed  by 
the  defendant,  or  that  the  defendant  was 
neglecting  or  refusing  to  collect  the  unpaid 
money,  or  was  insolvent  or  likely  to  become 
so,  or  unable  or  unwillin|;  to  respond  to  any 
just  claim  or  demand  against  the  defendant, 
or  that  there  was  any  danger  that  the  money, 
when  collected  by  the  defendant,  would  be 
misappropriated,  squandered,  or  lost,  fails  to 
state  a  cause  of  action.  (Cuyamaca  Qranite 
Co.  V.  Pacific  Paving  Co.,  95  Cal.  252.) 

362.  The  plaintiff,  in  action  for  accounting, 
need  not  aver  in  his  complaint  that  the  act 
from  which  the  loss  resulted  was  in  violation 
of  the  partnership  agreement,  in  order  to  let 
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in  the  testimony  aa  to  the  loss.  (Clark  v. 
Gridley,  4lCal.  119.) 

353.  It  is  not  clear  that  partnership  fixtures 
are  a  part  of  the  stock  of  goods,  though  a  part 
of  the  stock  in  trade  of  the  partnership ;  and 
a  complaint  describing  them  as  part  of  the 
stock  of  goods  should  be  allowed  to  be 
amended  in  order  clearly  to  justify  eyidence 
as  to  the  disposition  or  appropriation  made 
of  the  fixtures  by  the  partners,  which  ought 
to  be  considered  in  order  to  a  fair  adjustment 
of  the  partnership  matters.  (Chalmers  v. 
Chalmers,  81  Cal.  81.) 

Complaint  for  accounting  does  not  state 
cause  of  action  when.  See  Watercourses,  XIII. 

3.  Jurisdiction  Onr  Suit 

864.  A  court  of  law  is  not  oom potent  to  ad- 
minister redress,  in  adjusting  the  afiairs  of  a 
partnership,  and  to  ascertain  and  enforce  the 
equitable  hens  of  creditors,  and  of  the  several 
copartners.    (Stokes  v.  Stevens,  40  Cal.  391.) 

366.  Jurisdiction  of  probate  courts  over  es- 
tates of  deceased  persons  does  not  divest  dis- 
trict courts  of  their  general  jurisdiction  as 
courts  of  chancery  over  actions  for  a  settle- 
ment of  the  affairs  of  a  partnership.  (Griggs 
V.  Clark,  23  Cal.  427.) 

Accounting,  jurisdiction.  See  Mines  and 
Mining,  464. 

4.  Parties. 

366.  A  settlement  of  partnership  accounts 
between  the  partners  can  only  be  made  in  ac- 
tion in  which  idl  the  partners  are  parties. 
(Young  V.  Hoglan,  52  CTal.  466.) 

357.  In  an  action  for  an  accounting  and  set- 
tlement of  a  partnership,  where  it  appears 
that  the  defendant  was  in  partnership  with 
the  plaintiff's  assignor  and  another  person, 
all  of  whom  were  jointly  interested  in  the 
profits  of  the  partnership,  and  it  also  appears 
that  no  settlement  of  the  partnership  matters 
had  ever  been  made  between  the  original 
partners,  all  of  them  are  necessary  parties  to 
the  action ;  and  a  demurrer  to  the  complaint 
for  defect  of  parties,  in  that  tiie  partner  who 
was  plaintiff's  assignor,  and  who  was  not 
joined,  was  a  necessary  party  to  the  complete 
determination  of  the  controversy,  is  properly 
sustained.  (Cuyamaca  Granite  Co.  v.  Pacific 
Paving  Co.,  95  Cal.  252.) 

868.  In  an  action  for  an  accounting  between 
one  member  of  a  partnership  and  a  purchaser 
of  the  interest  of^  the  other  partner  at  an  ex- 
ecution sale,  the  partner  whose  interest  has 
been  sold  is  a  necessary  and  indispensable 
party  to  the  action,  notwithstanding  it  is  al- 
leged and  proved  that  he  is  oat  of  the  state, 
and  his  whereabouts  is  unknown.  (Wright 
T.  Ward,  66  Cal.  626. ) 

869.  If  two  men  are  in  partnership  for  a 
term  of  years  in  the  care  and  one-half  the  in- 
crease of  a  flock  of  sheep,  under  a  contract  with 
the  owner  of  the  flock,  who  receives  the  other 
half  of  the  increase,  and  the  owner  buys  the 
interest  of  one  through  fraudulent  represen- 
tations that  he  has  purchased  the  interest  of 
the  other,  and  then  takes  possession  of  the 
flock  and  increase,  the  remedy  of  the  partner 
who  has  not  sold  is  in  equity  for  an  account- 
ing, and  in  such  action  the  partner  who  sold 


is  a  necessary  party.    In  snch  case  an  action 
at  law  for  damages  does  not  lie.     (Blood  v. 
Fairbanks,  48  Cal.  171.) 
Cited  76  Cal.  622. 

360.  When,  in  a  suit  for  an  accounting  of 
partnership  affairs,  an  employee  is  improperly 
sued  as  a  partner  with  plaintiff  and  another 
defendant,  and  a  nonsuit  is  granted  as  to  the 
employee,  it  is  proper  to  proceed  with  the  ac- 
counting between  the  plaintiff  and  the  re- 
maining defendant,^  between  whom  a  partner- 
ship is  shown  to  exist,  and  a  nonsuit  may  be 
refused  as  to  such  defendant.  The  issue  ten- 
dered as  to  partnership  between  the  three 
persons  includes  an  issue  as  to  partnership 
between  the  remaining  two  which  may  be 
tried  without  amendment.  (Chalmers  T. 
Chalmers,  81  Cal.  81.) 

Partner  selling  interest  should  be  made  a 
party  in  suit  for  accounting.    See  post,  XIII, 

Accounting,  creditors  may  intervene  in  suit 
for.    See  Intervention,  12. 

5.  What  Considered  on. 

861.  The  determination  of  a  difference  be- 
tween partners  as  to  what  is  partnership 
property,  as  distinguished  from  the  indivlduiu 
property  of  one  ofthe  partners,  is  the  settle- 
ment of  a  partnership  matter,  and  is  neces- 
sary in  order  properly  to  adjust  the  partner- 
ship accounts.  (Fnimore  v.  McCieorge,  91 
Cal.  611.) 

362.  A  court  of  equity,  in  the  settlement  of 
partnership  accounts,  and  the  conversion  into 
money  of  partnership  assets,  whether  real  or 
personal,  and  their  division  among  the  part- 
ners, never  inquires  into  the  source  of  title  of 
such  assets,  or  in  whose  name  they  are  held. 
(Bates  V.  Babcock,  95  Cal.  479.) 

6.  Eridenee  in. 

363.  If  two  persons  who  are  partners  enter 
into  a  partnership  with  a  thira  person  resid- 
ing in  another  place,  and  the  accounts  of  the 
new  partnership  are  kept  in  the  books  of  the 
old  partners,  but  are  kept  separately  and  not 
mingled  with  other  accounts,  and  such  third 
person  has  access  to  them,  and  knows  that 
they  are  so  kept,  and  makes  no  objection  that 
they  are  not  kept  in  separate  books,  the  books 
are  admissible  in  evidence  in  an  action  be- 
tween the  partners,  for  the  purpose  of  prov- 
ing the  state  of  the  partnership  accounts. 
(Clark  V.  Gridley,  49  (Jal.  105.) 

364.  In  an  action  for  dissolution  of  a  copart- 
nership and  an  accounting,  when  the  lx>oks 
of  the  firm  have  been  kept  in  such  manner  as 
to  be  unintelligible,  and  in  view  of  that  fact  a 
stipulation  is  entered  into  by  the  attorneys, 
allowing  the  referee  appointed  by  the  court 
to  employ  experts  to  reduce  the  accounts  of 
the  firm  into  a  tangible  form,  the  books  pre- 

Sared  by  the  experts  are  admissible  in  evi- 
ence  in  connection  with  the  report  of  the  ref- 
eree, for  the  purpose  of  enabling  the  court  to 
comprehend  the  accounts.  (Koberts  v.  £1- 
dred,  73  Cal.  394.) 

365.  In  an  action  for  a  settlement  of  part- 
nership accounts,  a  statement  of  accounts  be- 
tween the  partners,  made  by  an  expert  in 
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book-keeping,  was  oflEered  In  evidence  by  the 
plaintifi,  and  it  appeared  by  the  testimony  of 
the  witness  that  tne  books  had  been  altered 
by  him  by  the  direction  of  the  plaintiff  after 
tlie  dissolution.    Held,  that  if  this  bad  been 
the  only  evidence  of  the  correctness  of  the 
statement,  it  would  have  been  inadmisBible 
in  evidence,  for  the  plaintiff  had  no  right 
to  alter  the  books,  and  then  use  them  as  evi- 
dence  in    support  of    his  case;    but    held, 
farther,     there    being     sufficient    evidence 
aliunde  to  show  the  correctness  of  the  data 
from  which  the  statement  was  made,  that  it 
was  properly  admitted;   and  held,  further, 
tbe  evidence  being  conflicting  on  the  point, 
that  the   findings  would  not  bo  disturbed. 
(Butler  V.  Beech,  66  Cal.  28.) 
Cited  63  Cal.  378. 

366.  In  an  action  at  law  or  in  equity,  if  the 
plaintiff  offers  evidence  tending  to  show  that 
the  defendant  has  received  moneys  growing 
ont  of  their  adventures,  whether  as  joint  own- 
ers or  aa  copartners,  the  defendant  will  be  en- 
titled to  show  that  such  moneys  have  been 
disbursed  in  the  due  course  of  the  business. 
(Fisher  v.  Sweet,  67  Cal.  228.) 

Loss  borne  by  one  partner,  evidence  relat- 
ing to.    See  post,  376,  376,  377. 

7.  Exttutof. 

367.  In  an  action  to  dissolve  a  i>artneTBhip, 
and  for  a  settlement  of  its  aCa^rs,  where  a 
partial  settlement  has  already  been  made  be- 
tween the  partners,  the  accounting  should  be 
limited  to  the  unsettled  portion  of  tbe  part- 
nership business.  (Stretch  v.  Talmadge,  66 
Cal.  510.) 

368.  When  a  bill  is  filed  to  settle  tbe  affairs 
•of  a  partnership,  the  partnership  transactions 
of  each  and  all  the  partners  should  be  taken 
into  account ;  and  tbe  decree  should  include 
all  these,  so  as  to  leave  nothing  open  for  fu- 
ture litigation.    (Griggs  v.  Clark,  23  Cal.  427.) 

369.  In  an  action  of  accounting  between 
Xmrtners,  it  is  the  duty  of  the  court  to  make 
«  complete  settlement,  although  it  includes 
items  accruing  after  tbe  commencement  of 
tbe  action.  (Roberts  v.  Eldred,  73  Cal.  SM.) 
Oited  81  Cal.  13. 

8.  Allowancea  and  Charges. 

870.  In  the  absence  of  any  sx>ecial  agree- 
ment between  partners  upon  the  subject,  the 
mle  of  law  is  that  partners  are  to  diare 
eqtially  both  profits  and  losses;  and  the  mere 
fact  that  }>artners  have  put  unequal  amounts 
-of  capital  into  the  common  stock,  or  that  one 
has  pat  in  all  the  capital,  and  the  others  only 
their  skill  and  industry,  will  make  no  difier- 
«nce  in  the  rule.  (Griggs  v.  Clark,  23  Cal. 
427.) 

371.  In  a  settlement  between  partners, 
where  one  of  the  partners  has  advanced  mer- 
chandise, paid  for  from  his  personal  funds, 
for  the  purchase!  of  a  tract  of  land,  which 
both  parties  treated  as  partnership  land,  the 
other  partner  should  be  charged  with  one- 
half  of  the  value  of  the  merchandise  as  bis 
share  of  the  cost  of  the  investment.  (Bos- 
kowitB  V.  Nickel,  97  Cal.  19.) 

372.  A  partner  is  properly  chargeable  with 


his  share  of  office  erpenaee,  where  there  is 
nothing  in  the  agreement  of  the  partners  to 
the  contrary.  (Boskowits  v.  Nickel,  97  Cal. 
19.) 

373.  Where,  by  the  terms  of  an  agreement 
between  the  partners,  it  was  expressly  agreed 
that  each  party  should  satisfy  oue-half  of  the 
interest  charged  upon  all  indebtedness  due 
subsequent  to  tbe  date  of  the  agreement,  it  is 

§  roper  to  charge  interest  upon  the  amount 
ue  to  a  partnership  creditor  whose  indebted- 
ness was  created  subsequent  to  tbe  agree- 
ment, with  the  express  consent  of  the  partner 
who  objects  to  such  charge.  (Boskowitz  v. 
Nickel,  97  Cal.  19.) 

374.  One  partner  cannot  properly  be  charged 
with  the  loss  of  a  debt  due  to  tbe  partnership 
by  allowing  it  to  be  barred  by  limitation,  al- 
though he  had  tbe  firm  books  in  his  posses- 
sion and  control,  if  the  other  partner  was  a 
managing  partner  and  knew  of  the  debt,  and 
might  have  demanded  or  sued  for  its  pay- 
ment.   (Chalmers  v.  Chalmers,  81  Cal.  81.) 

375.  If  the  complaint,  in  an  action  to  dis- 
solve a  partnership  and  settle  its  accounts, 
avers  a  loss,  borne  exclusively  by  plaintifi, 
and  asks  for  judgment  for  defendant's  pro- 
portion, and  the  evidence  shows  a  profit  real- 
ized by  plaintiff  in  one  transaction,  as  well  as 
a  loss  borne  by  him  in  another,  the  account 
taken  should  credit  the  defendant  with  his 
part  of  the  profit  realized,  as  well  as  charge 
him  with  his  proportion  of  the  loss  sustained. 
(Clark  V.  Gridley,  41  Cal.  119.) 

376.  In  such  case,  if  the  plaintiff  has  set- 
tled with  the  defendant  for  his  part  of  the 
profit  realized,  it  is  incumbent  on  the  plain- 
tifi to  show  that  fact  on  the  trial.  (Clark  v. 
Gridley,  41  Cal.  119.) 

377.  Where  tbe  complaint,  in  an  action  for 
the  dissolution  of  a  partnership  and  a  settle- 
ment of  the  accounts,  avers  a  loss  in  tbe 
transactions  of  the  firm,  borne  exclusively  by 
the  plaintifi,  and  asks  for  a  judgment  against 
the  defendant  for  his  proportion  of  such 
loss,  the  plaintifi  may  prove  a  loss  resulting 
from  his  own  act,  done  in  violation  of  the 
partnership  agreement.  (Clark  v.  Gridley, 
41  Cal.  119.) 

Cited  66  Cal.  611. 

378.  In  such  case  the  plaintifi  is  entitled  to 
a  settlement  of  the  partnership  accounts,  on 
such  terms  as  may  be  equitable ;  and  the  de- 
fendant may  show,  as  a  matter  of  defense, 
that  he  suffered  loss  by  such  violation  of  the 
contract,  and  may  charge  the  plaintiff  with  it. 
( Clark  V.  Gridley,  41  Cal.  119. ) 

379.  If  damages  accrue  by  failure  to  per- 
form covenants,  such  damages,  if  liquidated, 
can  be  settled  by  the  court ;  if  unliquidated, 
by  directing  an  issue  to  have  them  ascer- 
tained. (Stone  V.  Fouse,  3  Cal.  292.) 

Interest  between  partners.  See  Interest, 
VII. 

Accounting,  objections,  when  to  be  raised. 
See  Appeals,  2393. 

9.  Decree  Distributing  Property;  Findings. 

380.  If,  in  an  action  to  wind  up  a  partner- 
ship between  the  plaintifi  and  defendant  in 
tbe  stock  of  a  corporation  standing  in  the 
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name  of  defendant,  it  appears  that  the  plain- 
tifi  has  agreed  that  the  defendant  may  retain 
certain  Miares  until  a  demand  made  against 
the  partnerediip  is  settled,  the  court  should 
not  direct  a  conveyance  of  those  shares  to  the 

Clntiff  without  proof  that  the  demand  has 
n  settled.    (Harper  t.  Lamping,  83  Cal. 
641.) 

881.  A  judgment  winding  up  the  affairs  of 
a  partnership  may  make  a  oiyision  of  the 
partnership  property  if  there  are  no  debts, 
and  if  a  division  in  kind  is  as  fair  to  all  the 
parties  as  a  sale  and  division  of  the  proceeds. 
If  the  property  consists  of  stock  standing  in 
the  name  of  the  defendant,  the  judgment 
should  not  bo  in  the  alternative,  requiring 
the  defendant  to  either  transfer  to  the  plain- 
tiff his  part  thereof  or  pay  him  a  certain  sum 
of  money,  but  should  airect  a  division  in 
kind  or  a  sale  and  a  division  of  the  proceeds. 
(Harper  v.  Lamping,  33  Cal.  641.) 

882.  In  a  suit  by  one  partner  for  the  dis- 
•olation  of  the  partnership  and  an  account, 
etc.,  alleging  that  dividends  of  profits  were  to 
be  made  at  stated  periods,  the  court  may  de- 
cree the  payment  of  the  sum  due  for  such 
dividends  tiefore  final  distribution  of  the  as- 
sets.   (O'Connor  v.  Stark,  2  Cal.  163.) 

883.  In  an  action  for  an  accounting  of  the 
affairs  of  a  partnership,  which  the  complaint 
alleges  and  the  answer  denies  to  be  in  exist- 
ence at  the  commencement  of  the  action,  a 
finding  on  the  issue  so  raised,  to  the  eSect 
that  tne  partnership  was  dissolved  and  the 
TMurtnership  assets  divided  by  mutual  consent 
before  the  commencement  of  the  action,  al- 
though not  a  finding  in  the  exact  language  of 
the  Readings,  is  sufficient  to  sustain  a  judg- 
ment in  favor  of  the  defendant.  (Hart  v. 
Finigan,  71  Cal.  678.) 

Failure  to  find  as  to  partnership  in  suit  for 
accounting.    See  Api)eals,  2680, 

Judgment  upon  partnership  accounting, 
staying  pending  appeal.    See  Appeals,  1763. 

10.  Keopening  Account 

884.  In  an  equitable  action  to  reopen  a  set- 
tlement and  sale  between  partners,  and  to 
obtain  an  accounting  of  partnership  affairs, 
on  the  ground  of  fraud  afleged  to  have  been 
practiced  by  the  defendant,  the  court,  if  it 
finds  for  the  plaintifi,  should  set  aside  the 
sale  and  settlement  and  take  an  accounting. 
Without  this  it  cannot  render  judgment 
axainst  the  defendant  for  a  specific  sum. 
(Black  V.  MerriU,  65  Gal.  90.) 

386.  If  one  partner  makes  false  entries  in 
the  books  and  defrauds  his  copartner,  and 
there  has  been  an  accounting  oetween  the 
partners,  and  the  partner  defrauded  does  not 
discover  the  fraud  until  after  the  accounting, 
be  may  sue  for  an  accounting  and  dissolution, 
and  on  the  trial  may  surcharge  and  falsify 
the  account,  without  demanding  a  reaccount- 
ing  prior  to  the  commencement  of  the  action. 
(CS)ttleT.  Leitch,  85  Cal.  434.) 

Impeachment  of  settled  account.  See  ante, 
814. 

Mistake  in  settlement,  equity  will  not  re- 
lieve when.    See  Mistake,  16. 


//.  Action  for  Amount  Due  on  Settlement  or  for 
Contribution  for  Debts  Paid. 

886.  In  an  action  to  recover  a  balance  al- 
leged to  be  due  upon  a  settlement  of  partner- 
ship accounts,  the  plaintiff's  evidence  tended 
to  show  a  purchase  by  the  defendant  of  the 
plaintiff's  interest  in  the  goods  and  assets  of 
the  firm.  Held,  that  a  nonsuit  was  properlv 
granted.     (Whitney  v.  Porrington,  69  GaL 

387.  Where,  in  an  action  for  an  aoooonting 
and  dissolution  of  a  partnership,  the  judg- 
ment provides  that  the  partnership  property 
be  sold,  and  the  proceeds  applied  to  the  pay- 
ment of  an  indebtedness  due  to  one  partner, 
and  that  a  personal  judgment  for  the  balance, 
if  any,  be  entered  aigainst  certain  other  part- 
ners, the  statute  of  limitations  does  not  com- 
mence to  run  in  favor  of  the  latter  until  such 
balance  has  been  ascertained  and  judgment 
rendered  therefor.  Until  that  is  done  the 
judgment  is  not  final.  (White  v.  Conway,  66 
Cal.  383.) 
Cited  11  Mont.  567. 

888.  In  an  action  b^  one  partner  against 
another  for  a  contribution  of  the  debts  of  the 
partnership  which  had  been  paid  by  him,  the 
judgment-roll  in  a  prior  action  brought  by 
the  defendant  against  the  plaintiff  for  a  disso- 
lution and  an  accounting,  and  for  the  estab- 
lishment of  the  respective  interests  of  the 
partners  in  the  firm  assets,  is  admissible  in 
evidence  to  show  their  respective  interests. 
(Sears  v.  Sterbird,  78  Cal.  225.) 

389.  Where  a  partnership  has  been  dis- 
solved and  the  partnership  accounts  fully  set- 
tled, one  partner  who  has  individually  paid 
the  partnership  debts  may  maintain  an  action 
against  the  other  for  contribution,  although 
there  has  been  no  express  promise  on  his  part 
to  pay  the  balance.  (Seturs  v.  Starbird,  78 
Cal.  226.) 

390.  Where  a  x>artnerBhip  is  dissolved  by 
mutual  consent,  and  an  accounting  is  had  be- 
tween the  members,  and  an  agreement  is  en- 
tered into  that  the  firm  debts  shall  be  paid 
equally,  one  of  the  partners,  who  collects  all 
the  available  partnership  assets,  and  applies 
them  to  the  payment  oi  the  firm  indebted- 
ness, and  pays  the  balance  of  the  indebted- 
ness with  nis  own  funds,  may  maintain  an 
action  against  the  other  to  recover  his  pro- 
portion of  the  indebtedness  so  paid,  although 
no  definite  balance  has  been  agreed  upon  b^ 
tween  them.     (Jepeen  v.  Beck,  78  Cal.  640.) 

Partner  paying  debt,  right  of  to  oontribo- 
tion.   See  ante,  81. 

PAST  PATHEirr. 

See  Payment,  VI. 
Effect  on  barred  debt.   See  Statute  of  Iim> 
itations,  XU,  2. 

PART  PEBFOBKAirCE. 

See  Statute  of  Frauds,  IL 

Oral  contract  for  sale  of  land.  See  Spedflo 
Performance,  IV,  12. 

PABTT  AOtiBXETEV. 

See  Appeals,  III,  1. 
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PAETT  WALLS. 

Kaisance,  overhanging  wall  aa.  See  Noi- 
smnces,  II,  2. 

1.  Agreement  for  party  wall  confers  only  an 
easement  to  use  the  wall  as  a  party  wall. 
Each  party  owns  the  half  of  the  wall  which  is 
npon  nia  land,  and  neither  has  the  right  to 
have  the  face  of  the  other's  half  finished  in 
any  particular  manner,  in  the  absence  of  a 
■pedal  agreement  to  that  efiect.  (McCarthv 
T.  Motoal  Belief  Asan.  of  Petalnma,  81  CaL 

m.) 

2.  He  who  seeks  equity  must  do  eqnitT,  and 
therefore  so  long  as  the  plaintiff's  wall,  laid 
on  his  own  land,  projects  over  the  defendant's 
land,  the  court  will  not  compel  the  defendant 
to  desist  from  using  it  as  a  party  walL  (Qat- 
tenberger  v.  Woods,  61  Oal.  623.) 

Cited  87  CaL  60. 

PASSAGE. 

Ordinances,  passage  of.   See  Ordinances,  11. 
Statute,  fraud  in.    See  Statutes,  1, 1. 
Statutes,  passage  of  and  inquiry  into.    See 
Statutes,  1, 1. 

PASSMGEB  CABBEEBS. 

See  Common  Carriers,  IV. 

PABSEHGEBS. 

See  Common  Carriers,  IV. 

PA8TUBA6B. 

TTse  of  land  for.    See  Adverse  Possesdcm,  n, 
5,  d. 

PATEirT  PATEMEKT. 

Contract  for.    See  Streets,  XLV,  0. 

PATENTS. 

See  Public  Lands,  XX. 

Beservations,  island,  when  included  in.  See 
Watercourses,  VIL 

Spanish  grants,  patent  to.  See  Mexican 
Lands,  I,  26,  a. 

Pueblo  srant,  patent  for.  See  Mexican 
Lands,  n,  6. 

Actions  to  canoeL  See  Swamp  and  Over- 
flowed Lands,  XIII. 

Otmdusiveness  and  raiority.  See  Swamp 
and  Overflowed  Lands,  jQII. 

Inventiona.    See  Inventions. 

PATEBICITT. 

Evidence  of.    See  Legitimacy,  II. 
Proceedings  to  determine  heirship.     See 
Estates  of  Deceased  Persons,  VIII,  1. 

PAUPEBS. 

See  Poor  Laws. 
Power  of  state  to  exdude  paupers.    See 
Ooostitational  Law,  46. 

PATEMEirr. 
Patented,  ocmtract  for.    See  Streets,  XIV,  0. 

pAmrG. 

streets,  paving  of.    See  Streets,  JLU,  8. 


PAWKBB0KEB8. 

Act  limiting  rate  of  interest  is  valid.  See 
Interest,  6. 

1.  The  act  of  1861,  prohibiting  pawnbrokers 
or  pledgees  from  charging  more  tnan  four  per 
cent  per  month  on  loans  made  on  property 
pledged  as  security,  is  not  in  violation  of  sec- 
tion 2  of  artide  I  of  the  constitution,  which 
provides  that  "all  laws  of  a  general  nature 
shall  have  a  uniform  operation."  (Jackson  v. 
Shawl,  29  Cal.  267.) 

Cited  43  Cal.  249 ;  67  Cal.  860. 

2.  Where  a  pawnbroker  loans  money  npon 
property  pledged,  and  the  borrower  contracts 
to  pay  him  more  than  four  per  cent  interest 
per  month,  he  can  recover  possession  of  the 
property  by  tendering  him  the  principal  and 
four  per  cent  per  month  interest.  (Jackson 
Y.  Shawl,  29  (M.  267.) 

3.  Could  the  borrower  in  such  case  recover 
the  propertjr  by  making  a  tender  of  the  prin- 
cipal sum  without  int^est,  query?  (Jackson 
V.  Shawl,  29  CaL  287.) 

PAWNS. 

See  Fledges. 

PAYMENT. 
I.  Kinds  and  Talne  of  Money. 
n.  How  Made. 

1.  By  NoU,  Bill,  or  Chech. 

2.  By  Property  or  in  Gold  Dtut. 

8.  Paymeta  m   Particular  Kind  of 
Money;  Herein  of  Legal  Tender 
or  Specific  Contract  Act. 
m.  Time  of  and  Extension  of}  Agreement 
to  Pay  in  Gold  In  Consideration  of 
Forbearance, 
rr.  Application  of  Payments. 
T.  Pleading,  Evidence,  and  Findings. 
TI.  Effect  of;  Part  Payment}  Payment  t* 
One  of  Two  Joint  Creditors. 
Tn.  Payment  by  a  Third  Person. 
Tni.  Actions  to  Beoover  Money  Paid. 

1.  Money  Paid  Where  ContideraUon 

hat  Failed. 

2.  Money  Paid  by  Mietake  of  Jkno; 

Serein  of   Yolwntary  and  Com- 

puUory  Payments. 
8.  Money  Paid  for  Illegal  Purpote. 
4.  Excettive  Payment. 

Alternative  modes  t>l.  See  Contracts,  833, 
234. 

Election  to  pay  in  money  or  lumber,  con- 
struction of.    Bee  Building  Contracts,  64. 

Option  to  pay  in  money  or  labor.  See 
Speciflo  Performance,  74. 

"  Recovery"  and  "collection,"  meaning  oL 
See  Words  and  Phrases,  6. 

Condition  in  deed  as  to  payment.  See 
Deeds,  832. 

Marshaling  of  assets.  See  Marshaling  of 
Assets. 

Order  of.  See  Estates  of  Deceased  Per- 
sons, VI,  10. 

What  amounts  to,  and  evidence  of.  See 
Master  and  Servant,  II,  6. 

What   transaction   amounts  to   payment. 
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See  Executors  and  Administrators,  807 ;  Mas- 
ter and  Servant,  Hi  5. 

Tender  as.    See  Default,  17«. 

Contract  to  pay  out  of  proceeds  of  sales, 
liability  on.    See  Watercourses,  170. 

Receipts.    See  Receipts. 

Release.    See  Release. 

Release  supports  plea  of  payment.  See 
Ck>rporations,  269. 

Judgments,  in  what  payable.  See  Judg- 
ments, II,  5. 

Payment  in  particular  eases.  See  particu- 
lar title. 

I.  Klada  aad  Talse  of  Money. 

1.  There  are  three  kinds  of  money,  b^  the 
laws  of  the  United  States,  to  wit,  gold,  silyer, 
and  treasury  notes,  each  of  which  is  made  a 
legal  tender  in  pigment  of  debts.  (Carpen- 
tier  V.  Atherton,  26  Cal.  664.) 
Disapproved   1  Idaho,  216;   s.  c  1   Idaho, 

N.  8.,  183. 

2.  A  court  cannot  say  judicially  that  one 
kind  of  money,  made  a  legal  tender,  is  of 
greater  or  less  value  than  another ;  nor  can 
evidence  be  received, that  a  dollar  of  one  kind 
is  of  greater  or  less  value  than  another.  (Oar- 
pentier  v.  Atherton,  26  Cal.  664.) 

Cited  31  Cal.  80. 

3.  Courts  cannot  discriminate  between  one 
kind  of  money  and  another  in  cases  where 
neither  the  parties  contracting  nor  the  laws 
have  made  any  such  discrimination.  (Hig- 
gins  T.  Bear  River  etc.  Co.,  27  Cal.  162.) 

4.  As  a  matter  of  law,  there  is  no  possible 
difference  in  value  between  gold  coin  and 
legal  tender  notes,  nor  can  evidence  be  re- 
ceived to  prove  a  difference.  (Poett  v. 
Steams,  81  Cal.  78.) 

Cited  38  Cal.  254,  269. 

Treasury  notes  made  legal  tender,  Talae  of. 
See  post,  42. 

n.  How  Made. 
/.  By  Mote,  Bill,  or  Cheek. 

6.  The  payment  of  money  is  not  necessary 
to  the  eztingaishment  of  an  obligation.  A 
debt  may  be  paid  by  the  giving  of  a  note,  if  it 
isoSerea  and  accepted  as  payment.  (Stan- 
ley V.  McElrath,  86  Cal.  449.) 

6.  A  note  given  in  consideration  of  an  ante- 
cedent indebtedness  does  not  per  se  discharge 
the  debt.  In  the  absence  of  an  agreement  to 
the  contrary,  the  only  effect  is  to  suspend  the 
remedy  until  the  maturity  of  the  note.  (Smith 
T.  Owens,  21  Cal.  11.) 

Cited  85  Cal.  287. 

7.  Giving  a  promissory  note,  payable  at  a 
future  time,  for  a  pre-existing  debt,  does  not 
discbarge  it.  Its  only  effect  is  to  suspend  the 
right  of  recovery  upon  the  maturity  of  the 
note.  (Brewster  v.  Bours,  8  Cal.  501.) 
Cited  50  Cal.  166;  78  Cal.  20;  85  Cal.  287;  8 

Mont.  276. 

8.  An  express  agreement  must  be  shown  to 
establish  the  fact  that  a  bill  of  exchange  of 
either  the  debtor  or  a  third  person  was  taken 
by  the  creditor  in  payment  of  a  pre-existing 
debt.  (Brown  v.  Olmsted,  60  Cal.  162.) 
Cited  78  Cal.  20;  86  Cal.  287;  94  Cal.  366;  3 

Mont.  375. 


9.  Where  a  note  is  executed  for  the  amoant 
of  an  account,  without  any  agreement  that 
the  account  is  thereby  satisfied  or  discharged, 
the  only  efiect  of  the  note  is  to  extend  the 
time  of  payment.  Upon  failure  to  pay  at  the 
maturity  of  the  note,  a  right  of  action  accrues 
upon  the  account  as  well  as  on  the  note. 
(Higgins  V.  Wortell,  18  Cal.  330.) 

Cited  78  Cal.  20;  85  Cal.  287. 

10.  Where  a  creditor  receives,  on  account  of 
his  debt,  a  bill  of  exchange  drawn  in  his 
favor  by  the  debtor  upon  a  third  person,  it 
operates  but  as  a  conditional  payment:  if, 
however,  the  creditor  fails  to  present  it  to 
the  drawee  for  acceptance  or  payment,  as  re- 
quired by  the  rules  of  commercial  law,  it  be- 
comes thereby  an  actual  charge  against  him, 
and  operates  pro  tanto  as  a  satisfs^tion  of  hia 
demand.  (Brown  v.  Cronise,  21  Cal.  886.) 
Cited  78  Cal.  20. 

11.  Defendants  were  indebted  to  plaintiff 
in  the  sum  of  ten  thousand  dollars;  subse- 

?[uently,  parties  had  a  settlement,  and  de- 
endants  gave  to  plaintiff,  in  part  payment  of 
the  debt,  a  note  ot  third  parties  for  two  thou- 
sand five  hundred  dollars,  which  was  received 
by  plaintiff  without  objection,  and  the  same 
left  with  defendants  for  collection.  The  note 
was  not  paid  at  maturity,  and  plaintiff  de- 
manded the  amount  for  which  the  note  was 
taken  in  settlement  of  the  defendants,  who 
paid  twelve  hundred  and  fifty  dollars,  and 

?;ave  to  plaintiff  another  note  of  same  parties 
or  the  oalance,  payable  in  one  year.  Held, 
in  an  action  by  plaintiff  against  the  defend- 
ants to  recover  the  balance,  that  defendants 
are  liable  for  the  amount.  (Griffith  y.  Gro- 
gan,  12  Cal.  317.) 

Cited  18  Cal.  333;  23  Cal.  322;  26  Cal.  542;  50 
Cal.  166;  78  Cal.  20;  86  Cal.  287;  94  Cal. 
366;  8  Mont.  276. 

12.  Unless  the  note  was  received  by  ex- 
press agreement  as  payment,  it  did  not  extin- 
guish tiie  debt.  It  only  operated  to  extend 
the  time  of  payment  of  the  debt  to  the  time 
the  note  fell  due,  and  hence  the  statute  of 
limitations  would  commence  running  only 
from  that  time.  (Griffith  v.  Grogan,  12  Oaf. 
817.) 

18.  The  acceptance  of  a  note  of  a  third 
party,  by  the  creditor,  is  considered  as  ao- 
companied  with  the  condition  that  the  note 
shall  be  paid  at  its  maturity.  (Griffith  t. 
Grogan,  12  Cal.  817.) 

14.  The  obligation  of  the  debtor  to  pay  in 
such  case  does  not  rest  upon  notice  by  the 
creditor  of  the  nonpayment  of  the  note,  but 
upon  the  fact  that  tne  note  was  not  paid; 
and  hence,  delay  on  the  part  of  the  creditor 
in  calling  on  the  debtor  will  not  absolve  him 
from  his  obligation  to  pay.  (Griffith  v.  Gro- 
gan, 12  Cal.  317.) 

15.  A  holds  a  note  against  B  for  four  thou- 
sand dollars,  secured  by  a  mortgage  on  B's 
mining  claim.  The  note  being  due,  B  agrees 
with  (J  to  sell  the  claim  to  him,  in  considera- 
tion of  C's  payment  of  the  debt  to  A.  B  and 
C  execute  an  agreement  in  writing,  to  which 
A  assents,  that  C  shall  pay  A  four  hundred 
dollars  in  cash,  sixteen  hundred  within  two 
days,  and  for  the  remaining  two  thousand 
gives  his  note  to  A,  payable  in  four  months. 
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G  pays  the  four  hundred  dollan,  and  executea 
the  note,  which  A  receivefl.  A  retains  bis 
original  note  and  mortgage,  and  there  is  no 
anaerstandin^  that  these  shall  be  released. 
Held,  that  this  transaction  operated  as  a  oon- 
ditional  payment  of  the  original  debt;  that 
the  debt  was  not  thereby  extingaisbed,  but 
the  remedy  upon  it  suspended  until  default 
on  the  part  of  O  in  making  hia  payment. 
(Crary  v.  Bowers,  20  Oal.  86.) 
Cited  85  Cal.  287. 

16.  O  failing  to  pay  the  sixteen  hundred  dol- 
lars at  the  time  agreed  in  such  case,  A  might 
thereupon,  for  this  breach,  consider  the  en- 
tire contract  annulled,  and,  without  waiting 
for  the  maturity  of  C's  note,  maintain  an  ac- 
tion against  B  upon  the  original  note  for  the 
whole  balance  unpaid.  (Orary  y.  Bowers,  20 
Cal.  85.) 

17.  A  written  receipt  of  payment  in  full 
does  not  establish  a  positive  agreement  for 
absolute  payment  when  the  payment  is  by  a 
bill  or  note.  (Oomptoir  d'Esoompte  de  Paris 
ir.  Dresbach,  78Cal.  16.) 

Note,  payment  of  subscription  in.  See 
Corporations,  lY,  2,  e. 

18.  The  test  as  to  whether  the  note  was 
paid  or  not,  as  against  the  payee,  by  means  of 
the  check,  is  whether  an  action  could  after- 
wards be  maintained  upon  the  note  against 
the  maker,  and  the  check  could  o^rate  as 
payment  until  collected.  (Steinhart  t. 
National  Bank  of  D.  0.  Mills  &  Co.,  94  Cal. 
962.) 

19.  When  a  creditor  takes  a  note  or  check 
for  an  antecedent  debt,  it  does  not  operate  to 
extinguish  the  debt  unless  it  is  received  by  ex- 
press agreement  as  payment.  (Steinhart  v. 
National  Bank  of  D.  O.  MiUs  &  Co.,  94  Cal. 
S62.) 

20.  The  agreement  for  absolute  payment 
by  note  or  check  must  be  mutual  between  the 
debtor  and  creditor,  and  it  is  error  to  in- 
struct the  jury  that  "  if  it  be  accepted  by  the 
creditor  by  his  own  voluntary  act  or  choice 
as  payment,  and  in  satisfaction  of  the  debt, 
such  acceptance  would  establish  payment 
of  sudb  debt."  Paterson,  J.,  dissenting. 
(Comptoir  d'Esoompte  de  Paris  v.  Diesbach, 
78  CaL  16.) 

Cited  94  Cal.  366. 

21.  When  a  check  is  taken  by  agreement  as 
absolute  payment  of  a  debt,  the  creditor 
takes  all  the  risk  of  its  payment.  (Comptoir 
d'Esoompte  de  Paris  v.  JDresbach,  78  Cal.  16.) 

22.  The  lan^Mce  of  a  witness  who  is  man- 
ager of  a  plaintin  bank,  in  stating  that  a 
check  which  was  afterwards  dishonored  was 
accepted  in  payment  of  the  debt  sued  upon, 
should  not  he  construed  as  signifying  any 
thing  more  than  the  provisional  or  condi- 
tional payment  presumed  by  law,  and  is  no 
evidence  of  absolute  payment.  (Comptoii 
d'Escompte  de  Paris  v.  Dresbach,  78  Cal. 
16.) 

23.  When  the  trial  of  an  issue  involves  a 
question  of  payment  of  a  debt  by  a  check 
which  was  dishonored,  it  is  error  to  refuse  to 
instruct  the  jury  that  when  a  check  is  given 
in  payment  of  a  debt  it  is  only  accepted  on 
condition  that  the  check  be  paid,  but  if  dis- 


honored, the  creditor  may  resort  to  his  origi- 
nal claim,  on  the  ground  that  there  has  been 
a  failure  of  the  condition  on  which  the  check 
was  taken.  A  dieck  or  note  is  only  a  condi- 
tional or  provisional,  and  not  an  absolute, 
payment  of  the  debt  for  which  it  was  given, 
and  does  not  extinguish  the  debt  unless  it  is 
expressly  agreed  it  is  accepted  as  payment. 
Paterson,  J.,  dissenting.  (Ck>mptoir  d'Es- 
compte de  Paris  v.  Dresbach,  78  CM.  16.) 

24.  The  action  was  brought  on  a  promissory 
note  execute  J  in  favor  of  the  plaintiffs  by  the 
defendant  and  one  Scoggins,  and  was  secured 
by  a  chattel  mortgage  upon  a  crop  of  wheat 
belonging  to  the  latter.  After  the  wheat  was 
harvested,  Scoggins  delivered  it  to  the  plain- 
tiffs to  be  sold,  according  to  the  usual  custom 
of  merchants,  and  the  proceeds  applied  to  the 
payment  of  tne  note.  The  plaintiffs  sold  the 
wheat,  and,  without  the  consent  of  Scoggins 
or  the  defendant,  received  in  payment  there- 
for a  check  payable  in  ten  days  after  sight. 
The  usual  custom  of  merchants  engaged  in 
the  wheat  trade  at  the  place  of  sale  was  to  sell 
for  cash  or  sight  drafts.  Before  the  maturity 
of  the  check,  the  purchaser  of  the  wheat 
failed,  whereby  the  purchase  price  was  lost. 
Held,  that  the  plaintiffs  were  liable  for  the 
loss,  as  it  was  occasioned  through  their  negli- 
gence in  accepting  a  time  che»  in  violation 
of  the  usual  custom  of  merchants.  (Harlan 
V.Ely,  68  C!al.  522.) 

Check,  payment  by.  See  Bills  and  Notes, 
482;  Trust  Deeds,  33. 

Check,  payment  of  subscription  in.  See 
Cornorations,  FV,  2,  c 

Warrants,  payment  in  on  sale  of  city  prop- 
er^.   See  San  Francisco,  293. 

Payment  in  certified  checks  is  invalid.  See 
Executions,  340. 

2.  By  Pnptrfy  or  in  6old  Dust 

25.  Payment  can  only  result  from  an  agree- 
ment of  the  parties  that  the  transaction  shall 
have  that  effect,  and  though  payment  may 
be  made  by  agreement  in  articles  other  than 
money,  yet  it  is  only  the  distinct  agreement 
of  the  craditor,  with  the  consent  of  the  debtor, 
to  accept  the  thing  in  discharge  of  the  debt 
that  gives  it  the  character  of  a  payment. 
(Borland  v.  Nevada  Bank,  99  Cal.  89.) 

26.  Property  delivered  for  vendor  to  third 
person  not  authorized  to  receive  it,  and  who 
subsequently  refused  to  accept  the  same  as 
payment  under  the  contract  of  purchase,  to 
the  knowledge  of  the  purchaser,  cannot  be 
regarded  as  a  payment  under  the  contract. 
(Snodgrass  v.  Parks,  79  Cal.  56.) 

27.  The  burden  of  establishing  that  prop- 
erty, the  poBsession  of  which  was  transferred 
by  a  debtor  to  his  creditor,  was  transferred  by 
way  of  sale  or  payment  of  the  indebtedness, 
is  upon  the  debtor,  and  if  he  fails  to  make 
such  proof,  the  law  makes  the  positive  infer- 
ence that  the  transfer  was  only  as  collateral 
security.  (Borland  v.  Nevada  Bank,  99  Cal. 
89.) 

28.  Where  a  party  agrees  to  deliver  si>eciflo 
property  at  all  events,  without  any  option 
on  his  part,  and  he  fails  to  carry  out  the  con- 
tract, he  is  liable  in  damages  for  the  value  of 
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(Cnmmings  ▼.  Dudley,  60  Cal. 


29.  An  agreement  to  pay  a  fixed  sum  in 
grain,  at  the  market  price  on  a  dav  epecified, 
if  not  fulfilled  by  the  delivery  of  the  grain  at 
the  time  fixed,  becomes  a  debt  payable  in 
money.    (Mar^all  t.  Ferguson,  23  Cal.  65.) 

30,  Where  such  an  agreement  exists,  no  de- 
mand of  the  grain  is  necessary,  but  a  failure 
to  deliver  maSes  the  sum  fixed  a  money  debt. 
(Marshall  v.  Ferguson,  23  Cal.  66.) 

81.  Gold  dust  is  not  cash  within  the  mean- 
ing of  a  contract  calling  for  the  payment  of 
cash.    (Gunter  v.  Sanohes,  1  Oal.  4o.) 

32.  A  purchased  of  B  a  cargo  of  lumber  for 
thirty-eight  thousand  dollars,  one-half  of  the 

gurchase  money  to  be  paid  in  cash,  and  one- 
alf  in  bills  at  sixty  days.  The  bills  were 
given,  and  A  offered  to  pay  the  balance  of  the 
purchase  money  in  gold  dust,  at  eixteen  dol- 
lars the  ounce,  which  B  refused  to  receive  at 
a  higher  rate  than  fifteen  dollars  and  fifty 
cents  per  ounce.  A  thereupon  paid  the  whole 
amount  due  in  gold  dust  at  the  latter  price, 
and  B  accepted  it  at  that  rate.  In  an  action 
by  A  to  recover  damages  for  the  nondelivery 
of  the  lumber  within  a  reasonable  time,  and 
also  the  difierence  between  the  gold  dust  at 
fifteen  dollars  and  fifty  cents  per  ounce  and 
sixteen  dollars  per  ounce,  held,  that  the  por- 
tion of  the  judgment  of  the  court  below  allow- 
ing this  difference  as  damages  should  be 
reversed,  and  that  the  rest  of  the  judgment, 
being  for  damages  sustained  by  reason  of  the 
nondelivery  of  the  lumber,  should  beafBrmed. 
(Qunter  v.  Sanchez,  1  Cal.  45.) 

3.  Payment  in  Particular  Kind  of  Money;  Herein 
of  Legal  Tender  or  SpeeiHe  Contract  Met 

33.  Promise  to  pay  money  generally  can  be 
satisfied  by  a  payment  in  any  kind  of  cur- 
rency that  becomes  lawful  money  and  a  iMal 
tender  during  the  interval  through  which  uie 
relation  of  debtor  and  creditor  shall  be  ex- 
tended. (Higgins  V.  Bear  River  etc.  Min. 
Co.,  27  Oal.  153.) 

84.  A  contract  made  to  pay  money  gen- 
erally may  be  discharged  by  a  tender  and 
payment  of  either  of  the  three  kinds  of 
money  made  s  legal  tender  by  the  laws  of 
the  United  States;  but  a  contract  made  to 
pay  in  one  of  the  three  kinds  of  money  can- 
not be  discharged  by  a  tender  of  either  of  the 
two  other  kinds.  (Oarpentier  t.  Atherton,  26 
Cal.  564.) 

What  is.    See  ante,  I. 

86.  A  contract  agreeing  to  pay  a  specific 
sum  in  gold  coin,  or,  upon  failure  thereof,  to 
pay  Bucn  further  sum  as  may  be  equal  to  the 
ainerence  in  value  between  sold  coin  and 
legal  tender  notes,  belongs  to  the  class  of  con- 
tracts provided  for  in  the  so-called  Specific 
Contract  Act,  and  may  be  enforced  according 
to  its  meaning.  (Lane  v.  Glnokauf,  28  Cal. 
288.) 
Cited  83  Cal.  478;  difltinguished  89  Col.  276, 

277. 

86.  The  meaning  of  such  oontntct  is  that 
the  maker  will  pay  in  gold  coin,  or,  if  be  does 
not  do  80,  in  legal  tender  notes  at  their  gold 
value.    (Lane  v.  Glockaaf,  28  Oal.  288.) 


37.  A  contract  to  pay  money  in  gold  coin 
of  the  United  States,  or  the  equivalent  of 
such  gold  coin,  if  paid  in  legal  current,  is  a 
contract  to  pay  the  given  number  of  dollars 
in  any  kind  oi  lawful  money  of  the  United 
States,  and  cannot  be  enforced  in  any  specific 
kind  of  money.  (Reese  v.  Steams,  29  Cal. 
273.) 

Cited  36  Cal.  357;  6  Nev.  47,  48. 

38.  If,  to  a  note  secuied  by  a  mortgage  duly 
recorded,  payable  in  money  generally,  a  sup- 
plement is  afterwards  added  agreeing  to  pay 
in  gold  coin,  which  supplement  is  not  re- 
cordfed,  the  mortgage  can  be  enforced  by  a 
sale  for  gold  coin  as  against  subsequent  en- 
cumbrancers whose  lien  attached  after  the 
addition  to  the  note.  (Poett  v.  Steams,  31 
Cal.  78.) 

Agreement  to  pay  in  gold  in  consideration 
of  forbearance.     See  poet.  III. 

89.  Debt  for  goods  purchased  by  firm,  with 
verbal  understanding  that  it  is  to  be  i»id  in 
gold  coin,  may  be  enforced  in  gold  coin,  if, 
after  the  debt  has  accrued  and  suit  has  been 
commenced  on  it,  one  of  the  firm  makes  a 
contract  in  writing  in  the  firm  name,  dated 
before  the  sale,  to  pay  in  gold,  provided  the 
complaint  avers  a  contract  to  pay  in  gold 
made  before  the  goods  were  sold.  (Meyer  ▼. 
Eohn,  29  Cal.  278.) 

Specifying  money  in  which  note  payable. 
See  Bills  and  Notes,  VIII,  1. 

"Verdict  in  gold  coin.    See  Verdict,  XI. 

Gold  coin  judgments.  See  Judgments, 
11^5. 

Wharfage  is  payable  in  gold  and  sUver  coin. 
See  Wharves,  S6. 

In  what  kind  of  money  draft  may  be  paid. 
See  Bills  and  Notos,  469,  et  seq. 

40.  The  act  of  Congress,  passed  February 
25,  1862,  making  the  notos  issued  under  the 
act  lawful  money,  and  a  lejjal  tender  in  the 
payment  of  private  debts,  is  constitutional. 
(Curiae  v.  Abadie,  25  Cal.  502.) 

Cited  38  Cal.  254. 

41.  The  notes  issued  under  said  act  are  a 
legal  tender  in  payment  of  a  debt,  the  con- 
sideration of  which  was  gold  or  silver  coin  of 
the  United  States,  unless  there  is  a  written 
contract  to  pay  in  gold  or  silver  coin.  (Coiiac 
y.  Abadie,  &  Cal.  502.) 

42.  In  contemplation  of  law,  a  dollar  in 
United  States  treasury  notes^  made  a  legal 
tender  in  payment  of  debts,  is  equal  to  and 
therefore  the  equivalent  of  a  dollar  in  gold 
coin.  (Reese  v.  Steams,  29  Cal.  273.) 
Cited  31  Cal.  80. 

43.  Treasury  notos  issued  under  the  act  of 
Congress  of  February  25,  1862,  are  lawful 
money,  and  a  legal  tender  in  payment  of  all 
debts,  public  and  private,  except  certain  pub- 
lic debts  mentioned  in  the  act.  (People  ex 
rel.  Mulford  v.  Mayhew,  26  Cal.  665.) 
Cited  38  Cal.  264. 

44.  United  States  notes  issued  under  and 
by  authority  of  the  act  of  Congress  of  Febru- 
ary 25,  1862,  entitled  "An  act  to  authorize 
the  issue  of  United  States  notes,"  eto.,  and 
the  act  of  March  8, 1863,  entitled  "An  act  to 
provide  ways  and  means  for  the  support  of 
the  government,"  are  lawful  money  and  a 
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legal  tender  in  payment  of  all  private  debts 
contracted  before  the  passage  of  said  acts,  un- 
less, by  the  terms  of  tne  contract  creating  the 
debt,  the  debtor  promised  to  pay  in  gold  or 
«UTer  coin.  ( Higgins  t.  Bear  Biver  etc.  Min. 
Co.,  S7  Gal.  153.) 
ated  38  Gal.  254. 

46.  The  Mota  of  Oongrea  making  TTnited 
States  notes  Uwfal  money  and  a  legal  tender 
in  payment  of  debts  are  not  laws  operating 
retrospecti-vel^,  but  in  prsesenti  and  prospeo- 
tively.  (Higgins  y.  Beiur  Biyer  etc.  Min.  Co., 
27  Gal.  153.) 
<Gited  88  Gal.  255. 

46.  The  bonds  issued  at  the  date  of  or  snb- 
aeqaent  to  the  passage  of  the  first  Legal  Ten- 
der A«st,  and  not  expressly  made  payable  in 
•cmn,  mav  be  satisfied  vith  legal  tender  notes, 

unless  tne  lav  proTiding  for  their  issue  re- 
-quires  pavment  to  be  made  in  gold  coin  only. 
Per  Shodes,  0.  J.,  Sprague,  J.,  concurring. 
(People  ex  rel.  Ohrystal  y.  Oook,  89  GaL 
•668.) 

47.  A  debt  secured  by  note  and  mortgage 
made  and  executed  before  the  passage  of  the 
Legal  Tender  Act  may  be  discharged  in  legal 
tender  notes,  if  they  contain  no  stipulation 
requiring  payment  to  be  made  in  coin.  (Bel- 
Joe  V.  Da^  38  Gal.  242.) 

Verdict  in  legal  tender  notes.  See  Yeidict, 
XI. 

Treasoiy  notes  aie  legal  tender.  SeeExe- 
•cutiona,  8372  ®*  ^^* 

Payment  in  l^at  tender  notes.  See  Com- 
mon Carriers,  IV,  4,  a;  Estates  of  Deceased 
Persons,  436. 

Becovery  of  property  in  value  in  legal  ten- 
-der  notes.    See  Trover,  56,  et  seq. 

48.  A  contract  for  the  payment  of  a  sum  of 
moner  in  United  States  coin,  entered  into  be- 
fore the  passage  of  the  act  of  April  27, 1863, 

•commonlv  called  the  "  Specific  Contract  Act," 
«an  only  be  performed  by  a  payment  of  the 
kind  of  money  specified.  (Galland  v.  Lewis, 
:28Cal.46.} 

49.  A  gold  coin  contract  entered  into  be> 
fore  the  passage  of  the  Specific  Contract  Act 
will  be  enforced  by  the  courts  in  accordance 
with  the  provisions  of  said  act  in  actions  com- 
menced after  the  passage  of  said  act,  and  a 
tender  made  in  the  United  States  treasury 
notes  on  such  contracts,  before  the  passage  of 
.said  act,  will  not  satisfy  the  same.  (Oafland 
V.  Lewis,  26  Gal.  46.) 

•Cited  27  Gal.  82;  1  Nev.  602. 

50.  The  Specific  (Contract  Act  was  not  in- 
tended to  legalize  contracts  which  without  it 
were  ill^al,  but  to  provide  a  remedy  for  en- 
forcing certain  contracts,  if  held  to  oe  legal. 
(Lone  y.  Gluekauf,  28  Gal.  288.) 

•Gited  32  Gal.  130. 

51.  A  note  and  mortgage,  by  the  terms  of 
which  the  payments  ]>romi8ed  and  secured 
«re  to  be  made  in  United  States  gold  coin, 
'Or,  in  default  of  that,  then  in  legal  tender 
notes,  at  their  market  value  in  gold  coin,  is 
authorised  by  and  enforceable  under  the 
Speciflc  (Contract  Act.  (Burnett  v.  Steams, 
43  Gal.  468.) 

62.  The  act  of  1863,  commnnly  called  the 
'"Specifle  Contract  Act,"  applies  tocontracts 


made  before  as  well  as  after  ite  passage.   (Otis 
T.  Haseltine,  27  Gal.  80.) 

Specific  (k>ntract  Act,  validity  of.  See 
Constitutional  Law,  VIII,  18. 

m.  Time  of  and  Extension  of;  Agreement 
to  Pay  In  Gold  In  Consideration  of 
Forbearanoe. 

Seasonable  time  for  payment  where  no 
time  provided.    See  Vendor  and  Vendee,  XI, 

63.  Plaintifi  contracts  to  dig  a  ditch  for  a 
water  company,  the  company  agreeing  to  pay 
three  dollars  per  rod,  one-third  of  it  in 
money,  on  the  complenon  of  each  mile,  the 
other  two-thirds  to  be  paid  in  water,  at  the 
rate  of  twenty-five  cents  per  square  inch,  de- 
livered through  an  orifice,  under  six  inches 
of  pressure,  anywhere  along  and  at  the  main 
ditch,  the  company  having  the  right  of  pa;^- 
ing  the  two-thirds  in  cash  instead  of  water,  if 
they  so  elect.  Held,  that  said  two-thirds,  if 
elected  to  be  paid  in  cash,  need  not  be  paid  as 
the  other  third,  on  the  completion  of  each 
mile.  (Myers  v.  South  Feather  River  Water 
Co.,  14  Gal.  268.) 

64.  An  agreement  without  consideration,  to 
extend  the  time  of  payment  of  money  due  on 
a  contract,  cannot  be  enforced.  (Hughes  v. 
Davis,  40  Gal.  117.) 

55.  In  a  contract  for  the  payment  of  money 
at  different  periods  of  time,  with  an  exten- 
sion of  time,  if  needed,  for  the  i>ayment  of  an 
installment,  the  extension  is  a  privilege  of 
which,  if  the  party  entitled  to  it  desires  to 
avail  himself,  be  must  notify  the  other  par^, 
on  or  before  the  day  upon  which  the  install- 
ment becomes  due,  that  he  needs  the  exten- 
sion.   (Bohall  y.  Diller,  41  Gal.  632. ) 

56.  The  defendant,  being  indebted  to  the 
plaintiff  upon  an  acouut,  agreed  to  pay  the 
amount  of  the  debt,  and  also  an  amount  due 
from  a  third  person  (which  he  assumed),  by 
transmitting  the  money  through  Wells,  Fargo 
dt  Co.'s  Express  within  one  week  from  Sep- 
tember 11,  1880:  and  the  plaintiff,  in  con- 
sideration of  the  defendant's  agreement, 
agreed  to  the  post]^nement  of  the  payment 
of  his  account  until  the  expiration  of  the 
time  specified.  The  defendauat,  within  that 
time,  transmitted  the  money  as  agreed,  but 
in  the  mean  time  suit  had  been  brought  1^ 
the  plaintiff  upon  the  account.  Held,  the 
agreement  was  binding ;  and  it  follows  the 
action  was  prematurely  brought.  (Leslie  y. 
Cionway,  59  Gal.  442.) 

67.  Where  a  contract  of  loan  is  executed  in 
writing,  a  parol  agreement  to  extend  the 
time  of  payment,  if  made  at  the  time  of  the 
loan,  cannot  change  the  terms  of  or  be  substi- 
tuted for  the  written  contract ;  and,  if  made 
subsequently,  cannot  create  a  new  or  continu- 
ing contract,  so  as  to  take  the  original  con- 
tract out  of  the  operation  of  the  statute  of 
limitetlouB.  (Booth  v.  Hoskins,  76  Gal.  271.) 
Gited  87  Gal.  60. 

Presumptions  as  to  maturity  of  obligation 
and  dates  of  payment.    See  Appeals,  2SU1. 

Not  due  until  performance.  See  C^ntracta, 
272. 
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Extension  of  time  of  mortgage.  See  Mort- 
gwea,  XVI. 

Ezteneion  of  time  as  consideration.  See 
Contracts,  22,  23. 

Delay  in,  waiver  of.  See  Specific  Perform- 
ance, 160. 

68.  Promise,  in  consideration  of  forbear- 
ance, "to  pay  our  indebtedness  in  gold  coin," 
is  not  void  for  want  of  certainty.  The  prom- 
ise to  pay  "onr  indebtedness"  must  be  deemed 
snfficiently  specific  to  embrace  the  only  debt 
which  is  shown  to  be  owing.  (Belioo  v. 
Davis,  38  Cal.  242.) 

69.  Subsequent  encnmbranoera  or  pur- 
chasers, whose  rights  had  attached  to  the 
mortgaged  property  prior  to  the  date  of  the 
■uhMMUent  promise,  to  pay  in  gold  coin,  in 
consiaeration  of  forbearance,  are  not  affected 
thereby.  (Belloc  t.  Davis,  88  Cal.  242.) 
Cited  43  Cal.  188. 

60.  Where  the  makers  of  s  note  and  mort- 
gage, subsequently  to  their  execution  (being 
otherwise  c.ipable  of  contracting),  entered 
into  the  following  promise  in  writmg,  in  con- 
sideration that  the  creditor  would  forbear  to 
sue,  "We  promise  to  pay  our  indebtedness 
to  Benjamm  Belloc  in  United  States  gold 
coin,"  It  is  sufficient  to  bring  the  note  and 
mortgage  within  the  operation  of  the  Specific 
Contract  Act.    (Belloc  v.  Davis,  38  Cal.  242.) 

IT.  Applleatlon  of  Payments. 

61.  The  rules  prescribed  by  section  1479  of 
the  CivU  Code,  respecting  application  of  the 
payment,  are  not  sufficient  for  all  occasions ; 
and  in  cases  where  those  rules  do  not  apply, 
the  application  must  be  made  upon  equitable 
principles.    (Murdock  v.  Clarke,  88  Cal.  384.) 

62.  Debtor  who  owes  different  obligations 
has  right  to  designate,  at  the  time  of  making 
a  payment,  the  debt  to  which  he  wishes  the 
payment  applied ;  and,  if  he  does  not  desig- 
nate the  deot  the  creditor  may  make  the  ap- 
plication, and  if  neither  makes  it  the  appR- 
cation  is  to  be  made  by  the  court,  under  the 
rules  of  law.  (Murdock  v.  Clarke,  88  Cal. 
884.) 

63.  The  debtor,  who  owes  the  same  person 
on  several  promissory  notes,  has  the  right  to 
direct  verbally  on  which  notes  any  payments 
he  may  make  shall  be  applied.  (Cutrke  t. 
Scott,  46  Cal.  86.) 

64.  The  debtor  may,  at  or  before  the  time 
of  payment,  direct  the  application  of  the  pay- 
ment, and  if  the  creditor  receives  the  money, 
he  is  bound  by  the  direction.  If  the  debtor 
omits  to  make  such  application,  the  creditor 
may,  generally,  apply  toe  payment  to  any  debt 
he  <mooses,  but  when  so  made,  be  cannot, 
without  the  consent  of  the  debtor,  change 
such  application.  (Wendt  v.  Boss,  33  Cal. 
660.) 

66.  In  an  action  upon  a  promissory  note 
against  the  debtor  and  one  who  signed  as 
surety,  where  the  defense  is  that  other  notes 
were  given  by  the  debtor  at  the  same  time  as 
the  one  in  suit,  with  a  verbal  agreement  with 
the  plaintiff  that  the  first  payments  made  by 
the  debtor  should  be  applied  on  the  note 
signed  by  the  surety  until  it  was  paid,  and 
that  payments  had  been  made  and  nad  been 


wrongfully  indorsed  on  the  notes  not  signed 
b^  the  surety,  the  defendants  have  a  right  to 
give  such  verbal  agreement  in  evidence  as 
tending  to  show  that  the  debtor,  when  he 
made  the  payments,  had  not  changed  his  first 
intention  as  to  how  the  payments  were  to  be 
applied.    ( Clarke  v.  Soott,  46  Cal.  86. ) 

66.  Where  it  appears  that,  at  the  time  pay- 
ments were  made  oy  a  debtor  to  his  creditor, 
the  debtor  intended  them  to  be  applied  upon 
a  spedflc  obligation,  and  the  creditor  "well 
knew"  that  the  debtor  so  intended,  nothing 
further  is  required  to  fix  the  application  of 
the  payments,  and  the  mode  qr  which  thfr 
debtor  manifested  his  intention  in  such  case 
is  immaterial.  (Hanson  v.  Cordano,  96  C^. 
441.) 

67.  Under  section  1479  of  the  Civil  Code  a 
creditor,  to  whom  money  is  paid  for  the  ac- 
count of  a  debtor  who  is  under  several  differ- 
ent obligations  to  him,  may  apply  the  same 
to  the  extinction  of  any  obligation  which  is 
then  due,  unless  the  debtor,  at  the  time  of 
the  payment,  manifests  the  intention  or  de- 
sire that  the  money  should  be  applied  to- 
the  extinction  of  some  particular  oougation. 
(Byrnes  v.  Claffey,  69  Cfal.  120.) 

68.  If  the  debtor,  at  the  time  of,  or  previ- 
ous to,  x>ayment,  neglects  to  designate  to- 
which  of  several  debts  he  applies  nis  pay- 
ment, his  right  to  control  the  application  ia 
gone,  and  the  creditor  may  exercise  it  at  anv 
time  before  suit.  (Haynes  v.  Waite,  14  Cal.. 
446.) 

Cited  1  Mont.  48. 

69.  The  institution  of  suit  evidences  the- 
creditor's  application  of  the  x>ayment.- 
( Haynes  v.  Wute,  14  Cal.  446.) 

70.  Pending  the  delivery  of  bricks  for  a- 
building  by  plaintiff,  and  within  a  few  daya 
thereafter,  the  original  contractor  paid  money 
to  the  plaintiff  witnout  specially  directing  the- 
application  of  the  payments;  and  the  plain- 
tiff applied  a  portion  of  the  money  to  the  pay- 
ment of  a  debt  due  him  from  the  contractor 
previous  to  the  making  of  the  contract,  and 
It  was  held  that  he  had  no  right  to  do  so. 
(Ooss  V.  Strelits,  64  Cal.  640.) 

ated  16  Nev.  274. 

71.  If  a  party  who  is  indebted  on  several 
promissory  notes,  all  held  by  the  same  per- 
son, makes  a  payment  of  money  to  the  holder- 
and  directs  it  to  be  applied  on  one  of  th» 
notes,  but  the  holder  applies  it  on  other  notea- 
than  the  one  directed,  and  the  payor  after- 
wards acquiesces  and  takes  the  notes  upon 
which  the  application  was  made,  this  is  a 
ratification  ot  the  application  made  by  th»- 
creditor.    (Cardinell  v.  O'Dowd,  43  Cal.  686.) 

72.  Where  payments  are  made  by  a  debtor 
without  applying  them  to  any  specific  de- 
mand, they  should  be  applied  by  the  court  to~ 
the  extinction  of  obligations  earliest  in  dato- 
of  maturity.    (Coalter  v.  Hurst,  97  Cal.  290.) 

73.  In  a  case  of  several  obligations,  whera- 
neither  the  debtor  nor  creditor  hag  made  any 
express  application  of  a  fund  paid  to  any  par- 
ticular obligation,  the  law  applies  the  pay- 
ment to  the  extinguishment  of  the  obligation 
earliest  in  date  of  maturity.     (Duncan   v.. 
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Thomu.  81  Cal.  66;  Wendt  ▼.  Boss,  88  Cal. 
«60.) 

74.  It  ia  the  settled  rule  in  this  country, 
vberever  the  common  luw  prevails,  that 
vhere  indefinite  i>aynient8  are  made  by  a 
debtor  to  his  creditor  to  whom  he  owes  dif- 
ferent obligations,  and  neither  party  makes 
any  application  of  the  {nyments,  the  law  will 
make  the  application  in  such  a  manner,  in 
'view  of  all  the  circumstances  of  the  case,  as 
ia  most  lost  and  equitable,  and  will  best  pro- 
tact  and  maintain  the  rights  of  both  parties. 
(Murdock  y.  Clarke,  88  Cal.  384.) 

75.  In  applying  the  indefinite  payments, 
the  burden  should  be  made  as  light  upon  the 
debtor  as  is  consistent  with  giving  to  the 
creditor  all  that  the  debtor  has  bound  him- 
self to  pay;  and  where  all  debts  are  alike 
oecured,  tbe  application  should  be  made  to 
the  payment  oi  interest  upon  the  debt  bear- 
ing the  moat  onerous  rate.  (Murdock  t. 
Clarke,  88  Cal.  884.) 

70.  If  the  appUcation  can  be  so  made  as  to 
discharge  all  the  legal  obligations  of  the 
debtor  without  increasing  his  burden,  tbe 
law  presumes  that  the  payments  were  received 
in  a  way  that  was  of  most  advantage  to  the 
creditor,  and  will  apply  the  payments  to  in- 
terest instead  of  principal,  to  matured  debts, 
to  Icsal  interest  and  lend  items  of  account, 
to  the  earliest  matured  debt,  to  unsecured 
debts,  and  to  that  debt  for  wnich  the  secu- 
rity is  most  precarious.  (Murdock  t.  Clarke, 
88  Cal.  884.) 

77.  A  payment  made  on  account  of  a  prom- 
issory note,  in  tbe  absence  of  any  agreement 
or  direction  as  to  bow  it  should  be  applied,  in 
80  far  as  it  exceeds  the  interest  which  has  ac- 
cmed  at  the  time  of  payment,  will  be  applied 
to  the  payment  of  the  principal  of  the  note, 
and  not  to  future  or  unearned  interest. 
(Monroe  y.  Fohl,  72  Cal.  668.) 

78.  Where  payments  are  made  generally  to 
a  party  having  two  accounts  against  the  party 
pacing,  one  due  to  himself,  tbe  other  to  a 
third  party,  for  whom  he  was  acting  as  agent, 
and  no  appropriation  of  such  payments  to 
either  account  is  made  by  either  party,  the 
rule  is  that  said  payments  will  be  applied 
ratably  to  both  accounts.  (Wendt  v.  Ross,  33 
Cal.  660.) 

Application  of  payment.    See  post,  81. 

Application  of  proceeds  of  execution  sale. 
See  Executions,  I^  6,  k. 

Application  of,  on  pavment  '^maker  to  in- 
doraer.    See  Bills  and  Notes,  222. 

T>  PleadlHgi,  Erldeaee,  and  Findiags. 

79.  Evidence  of  the  discharge  of  the  old 
debt  sued  on,  by  transactions  subsequent  to 
the  filing  of  the  answer,  is  admissiole  only 
under  tbe  plea  of  payment  puis  darrein  con- 
tinuance.   (Jessup  V.  King,  4  Cal.  331.) 

Nonpayment,     alleging.      See    Bills   and 
Notes,  3»7,  et  seq. ;  Contracts,  V,  8,  c. 
'  Nonpayment,  allegation  of,  sufficiency.   See 
Appeals,  2469;  Bailments,  11;  Contracts,  323. 

80.  Evidence  of  payment  of  a  debt,  or  of  an 
offer  to  pay,  is  admissible  if  the  payment,  or 
tiie  offer  to  pay,  be  made  before  tbe  com- 
mencement of  the  action  for  tbe  debt,  or  if 


made  subsequently  to  the  commencement  of 
the  action,  and  the  fact  be  averred  in  the  an- 
swer.    (Glascock  V.  Ashman,  62  Cal.  493. ) 

Burden  o  i  proving  payment.   See  ante,  II,  2. 

Presumption  of.    See  Presumptions,  27. 

Evidence  admissible  under  plea  of  pay- 
ment.   See  Bills  and  Notes,  427. 

Provable  under  general  denial.  See  As- 
sumpsit, 73. 

Parol  evidence  as  to  time  of  payment.  See 
Evidence,  VII,  8. 

Tax,  evidence  of  payment.  See  Taxation, 
XI,  2. 

Evidence  of  payment  of  warrants.  See 
Counties,  IX,  4. 

Contradicting  recital  of  payment.  See 
Deeds,  III,  3. 

81.  Where  the  plaintiff,  in  an  action  to  re- 
cover the  reasonable  value  of  services  ren- 
dered to  the  defendant,  alleged  that  be  had 
not  been  paid  for  his  services,  and  the  de- 
fendant pleaded  payment  therefor,  and 
proved  that  he  had  paid  to  the  plaintin  vari- 
ous sums  of  money,  amounting,  in  the  aggre- 
gate, to  more  than  the  court  found  to  be  the 
value  of  plaintiff's  services,  but  failed  to 
show  any  application  of  any  of  the  moneys 
paid  by  him  to  a  discharge  of  his  obligation 
for  the  services  rendered  by  the  plaintiff,  or 
to  any  specific  demand  of  tbe  plaintiff,  the 
plaintiff  was  entitled  to  show,  in  rebuttal, 
that  the  moneys  paid  had  in  fact  been  paid 
by  the  defendant  upon  indebtedness  to  the 
plaintiff  growing  out  of  other  transactions; 
and  a  finding  by  the  court,  statins  the  ac- 
count between  tbe  parties,  and  finding  that 
certain  of  tbe  amounts  paid  by  the  defend- 
ant were  upon  account  of  other  transactions 
specified,  and  that  there  was  a  specified 
Imlance  due  tbe  plaintiff,  is  not  a  finding 
upon  issues  not  raised  by  the  pleadings,  but 
is  a  finding  upon  tbe  issue  of  payment  pre- 
sented by  tbe  answer.  (Coalter  v.  Hurst,  97 
Cal.  290.) 

Finding  of  nonpayment,  what  is  not.  See 
Bills  and  Notes,  464. 

TI.  Effect  ofi  Part  Payment;  Payment  to 
One  of  Two  Joint  Creditors. 

82.  Where  the  defendant,  being  indebted  to 
the  plaintiff,  a  banking  firm,  made  a  payment 
on  account  in  tbe  bank  to  one  of  the  plain- 
tiff's clerks,  and  on  a  subsequent  day  agreed 
to  lend  to  the  clerk  the  amount  thus  paid, 
who  took  the  money  and  used  it,  and  the 
amount  thus  paid  was  never  credited  to  tbe 
defendant  on  the  books  of  the  plaintiff,  held, 
that  the  amount  paid  by  defendant,  in  the 
usual  way  of  business,  was  a  legal  payment, 
and  that  defendant  lost  all  control  over  it. 
(Bhodes  v.  Hinckley,  6  Cal.  283.) 

83.  If  defendant  is  ultimately  liable  for  the 
amount  thus  advanced  to  tbe  clerk,  it  must 
be  in  an  action  for  thus  advancing  it,  and  not 
in  an  action  on  the  original  indebtedness. 
(Rhodes  v.  Hinckley,  6  Cal.  283.) 

84.  M.  &  T.  being  indebted  to  V.  in  the 
sum  of  six  hundred  and  seventy-one  dollars, 
plaintiff,  for  the  accommodation  of  tbe 
debtors,  procured  E.  to  assume  the  debt  and 
execute  to  V.  bis  (E's)  note  for  the  amount, 
and,  to  secure  £.,  plaintiff  assigned  to  him  a 
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note  and  mortgage  of  M.  for  two  thonsand 
dollars,  with  an  agreement  that  the  latter 
Bhoald  be  retranaferred  to  plaintiff  upon  the 
pAvment  by  him  to  £.  of  tne  amount  of  his 
(B's)  note  to  V.  Subsequently,  E.  died,  hav- 
ing in  his  hands  at  the  time  fourteen  hun- 
dred dollars  belonging  to  M.,  and  received  by 
E.  as  rents  and  profits  of  a  certain  ditch  of 
which  he  and  M.  were  joint  owners.  Defend- 
ants were  appointed  administrators  of  £.  and 
received  the  fourteen  hundred  dollars  as  as- 
sets of  deceased,  and  afterwards  from  the 
funds  of  the  estate  paid  the  six  hundred  and 
seventy-one  dollar  note  to  V.  The  action  is 
brought  to  compel  defendants  to  redeliver  to 
plaintiff  the  two  thousand  dollar  note  and 
mortgage,  he  claiming  that  the  transaction 
above  stated  amount^  to  a  payment  by  him 
of  the  debt  for  which  they  had  taieen  pledged  as 
tecurity.  Held,  that  the  facts  did^not  show 
a  payment  of  E's  note  to  V.  by  plaintiS ;  that 
they  onlv  established  that  there  was  a  balance 
dne  to  M.  from  the  estate  of  E.,  and  that 
plaintiff  was  not  authorised  in  this  action  to 
avail  himself  of  such  oounterclaim  of  M. 
against  the  estate  as  a  payment  on  behalf  of 
M.  A  T.    (Oook  V.  Davis,  22  Cal.  167.) 

Effect  of,  where  contract  assigned.  See  Ab- 
signments  of  Contracts,  VI. 

Title,  payment  by  carrier  passes.  See  Com- 
mon Carriers,  III,  9. 

Waiver  ofperformance  by  x)ayment.  See 
Contracts,  lY,  1. 

Payment  as  waiver  of  breach  of  contract. 
See  Contracts,  270. 

Part  performance,  payment  as.  See  Spe- 
dflo  Performance,  101,  et  seq. 

Surety,  exoneration  of  by.  See  Sorety- 
ship,  IV,  6,  c 

Beceipt  of,  no  waiver  of  defense  to  fraud, 
when.    See  Fraud,  69. 

86.  A  part  payment  of  a  demand,  of  one  of 
two  debtors,  will  not  discharge  such  debtor 
making  the  payment  from  the  jmyment  of 
the  balance.  His  obligation  is  to  pay  the 
whole.    (Griflath  v.  Grogan,  12  Cal.  317.) 

Part  payment,  effect  on  barred  debt.  See 
Statute  of  Limitations,  XII,  2. 

Part  payment,  whether  takes  case  out  of 
statute  of  frauds.    See  Statute  of  Frauds,  U. 

Fart  pavment  of  claims  against  estate.  See 
Estates  of  Deceased  Persons,  VI,  10. 

Payment  on  account.    See  Accounts,  I. 

86.  Where  A  owes  B  and  C  jointly,  and  0 
accepts  from  A  a  certain  sum  in  satisfaction 
of  his  share  of  what  is  due,  his  right  is  extin- 
guished and  cannot  be  kept  alive  by  an  as- 
signment without  consideration  to  a  third 

S arson  "in  trust"  for  A.    (Wright  v.  Mix,  76 
al.466.) 
Cited  86  Cal.  187. 

87.  If  afterwards  B  sues  A  on  the  whole 
claim,  A  must  plead  the  payment  to  C  in  par- 
tial satisfaction  of  the  claim ;  if  not,  the  judg- 
ment against  A  is  conclusive,  and  he  cannot 
maintain  a  suit  in  the  name  of  the  third  ner- 
son  for  an  interest  in  the  judgment  against 
himself.     (Wright  v.  Mix,  76  (7al.  465.) 

88.  Payment  of  a  note  to  one  of  two  payees, 
with  or  without  suit,  will  extinguish  the  debt. 
(Delano  v.  Jacoby,  96  Cal.  276.) 


89.  If  a  contract  of  two  persons  for  running 
a  tunnel  is  joint,  payment  in  full  to  one  of  the 
joint  contractors  will  bar  a  separate  action  by 
the  other.  But  when  the  work  can  be  done 
separately,  and  two  persons  are  running  the 
tunnel  at  a  certain  price  per  foot,  if  the  de- 
fendant treats  the  contract  as  several,  and 
measures  the  work  of  one  of  the  parties,  and 
agrees  to  pay  him  when  the  other  finishes  the 
tunnel,  the  cause  of  action  for  such  work  is 
separate,  and  payment  to  the  other  party  is 
no  bar  to  a  suit  thereupon.  (Sullivan  y. 
Grass  Valley  etc.  Min.  Co.,  77  Cal.  418.) 

Payment  by  a  third  person,  effect  of.  See 
post,  VII. 

m.  PaymeBt  by  a  Third  Penon. 

90.  The  payment  of  a  debt  by  a  person  not 
legally  responsible  for  it  is  a  satisfaction  of 
the  debt,  if  the  money  is  ac^pted  for  that 
purpose.     (Martin  v.  Qninn,  37  Cal.  66.) 

91.  Payment  of  promissory  note  by  third 
person  at  request  of  maker  to  an  agent  hold- 
ing it  for  collection  extinguiahes  the  note,  and 
cannot  afterwards  be  treated  as  a  purchase. 
The  obligation  to  pay  being  discharged,  a  sub- 
sequent transfer  of  the  note  by  the  payee  to 
the  person  making  the  payment  will  not  re- 
vive it.    (Moranv.  Abbey,  63Cat.  66.) 

Unauthorised  payment  for  another's  bene- 
fit.   See  Contracts,  380. 
Payment  by  note  of  third  person.  See  ante. 

Satisfaction  1^  one  jointiy  liable.  See  Be- 
lease,  17. 

Tm.  Aettena  to  Beeover  Meney  Paid. 

/.  Konay  Paid  Whtrt  Consideratioii  has  Failed. 

92.  Where  a  sum  of  money  has  been  j>aid 
upon  a  consideration  which  has  entirely 
failed,  the  law  implies  a  promise  to  refund  it. 
(Hayes  v.  County  of  Los  Angeles,  99  Cal.  74.) 

93.  One  who  pays  money  to  another  for  a 
release  of  his  interest  in  certain  land,  upon 
the  condition  that  if  it  be  ascertained  tnat  he 
did  not  have  any  interest  in  the  land  the 
money  is  to  be  repaid,  may  maintain  an  action 
for  the  recovery  of  the  monev,  if  it  is  satis- 
factorily established  that  he  nad  no  interest 
in  the  land  sold.  (Putnam  v.  Dungan,  89 
Cal.  231.) 

94.  The  fact  that  the  vendee  had  learned 
the  facts  connected  with  the  purchase  before 
the  payment  was  made  would  not  make  the 
payment  voluntary,  or  preclude  him  from  re- 
covering it  back  under  such  agreement  in 
case  the  seller  had  no  interest  in  the  pur- 
chase.   (Putnam  v.  Dungan,  89  C!al.  231.) 

Refunding  money  paid  on  void  sole.  See 
Taxation,  Xll,  6,  e,  F. 

Action  by  purchaser  to  recover  back  money 
paid.    See  Vendor  and  Vendee,  XI,  6. 

2.  Monty  Paid  by  Mistaln  of  Law;  Htroiit  of  tol- 
utttary  and  Compuloory  Pa/mento. 

96.  Money  voluntarily  paid  upon  claim  of 
right,  with  fall  knowledge  of  all  the  facts, 
cannot  be  recovered  back  merely  because  the 
party  at  the  time  of  payment  was  ignorant  of 
or  mistook  the  law  as  to  his  liability.  The 
Ul^folity  of  the  demand  paid  constitutes  of 
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itself  no  groand  for  relief.  There  must  be  in 
addition  aome  compuleion  or  coercion  attend- 
ing its  assertion,  which  controls  the  conduct 
of  the  party  making  the  payment.  (Bnuna- 
pm  T.  Tillinghaat,  18  Cal.  265.) 

96.  The  proposition  that  "  moneys  Tolnn- 
taiily  paid  upon  a  claim  of  right,  with  full 
knowledge  of  the  facts,  cannot  be  recovered 
back,"  has  exceptions.  Cope,  J.  (Bruma- 
gim  V.  'nilinghast,  18  Cal.  266.) 

97.  Money  paid  by  plaintiffs  to  the  treas- 
urer of  the  city  and  county  of  San  Francisco 
to  purchase  stamx>s  under  the  act  of  1857,  as 
amended  by  the  act  of  1868,  to  put  on  bills  of 
lading  for  the  transportation  of  gold  or  silver 
by  steamer  from_  that  dty  to  New  York,  is 
money  voluntarily  paid  and  cannot  be  re- 
covered back.  As  the  act  of  1857,  as 
amended,  required  stamps  to  be  deposited 
vrith  the  treasurer  for  sale,  and  as  he  had  no 
authority  to  compel  plaintifia  to  purchase 
them,  the  fact  that  the  owners  and  fronts  of 
the  steamers  refused  to  issue  bills  of  lading 
without  the  stamps  does  not  show  any  coer- 
ci<m  on  the  part  of  the  treasurer.  The  con- 
duct of  third  parties  cannot  be  resorted  to  for 
the  purpose  of  fastening  a  liability  upon  him. 
Unless  ne  personally  does  some  act  which 
the  law  condemns,  he  cannot  be  charged,  no 
matter  how  arbitrarily  or  improperly  others 
have  acted.  (Bramagim  v.  Tilunghast,  18 
Cal.  265.) 

Cited  18  Cal.  407,  408;  71  Cal.  467. 

98.  Owners  or  agents  of  steamers  running 
between  San  Francisco  and  New  York  who 
purchased  stamps  from  the  defendant,  as 
treasurer  of  the  city  and  county  of  San  Fran- 
dsoo,  to  be  placed  on  the  passage  tickets  is- 
sued, cannot  recover  back  the  money  paid  for 
such  stamps,  on  the  ground  that  the  act  of 
1857,  as  amended  by  the  act  of  1858,  stood  on 
the  statute  book,  and  declared  that  such 
ticket  should  not  be  admitted  in  evidence  in 
any  court  or  be  available  in  law  or  equity  un- 
less stamped  as  required,  and  hence  that  the 
tickets  could  not  be  sold  to  passengers  with- 
out the  stamps.  The  influence  exerted  by 
these  provisions  of  the  statute  does  not  con- 
stitute that  kind  of  compulsion  or  coercion 
which  the  law  recognises  as  sufficient  to  ren- 
der the  payment  in  a  legal  sense  involun- 
tary. There  was  no  compulsion  or  coercion 
on  the  part  of  the  defendant.  The  stamps 
are  by  the  law  deposited  with  him  to  be  sold 
to  applicants.  (Garrison  v.  Tillinghast,  18 
Cal.  404.) 

99.  Whether  these  provieions  of  the  statute 
be  constitutional  or  not  does  not  afiect  the 

gnestion  of  plaintiff's  right  to  recover  back 
is  money.  If  they  are  constitutional,  then 
there  is  no  basis  for  the  action;  if  tboj  are 
unconstitutional  and  the  plaintiffs  were  igno- 
rant of  this  at  the  time,  the  case  becomes  only 
one  where  a  recovery  is  sought  because  a  pay- 
.  ment  is  made  under  a  mistake  of  law,  aground 
which  cannot  avail ;  but  if  the  plaintiffs  knew 
the  act  to  be  aoconstitutional,  as  they  pro- 
tested it  was,  then  the  case  is  only  an  attempt 
to  recover  an  illegal  demand,  voluntarily  paid, 
knowing  it  to  m  illegal  at  the  time,  and  is 
not  entitled  to  any  consideration.  (Garrison 
V.  O^nghast,  18  Cal.  404.) 


100.  The  rule  laid  down  in  Garrison  v.  Til- 
linghast, No.  1, 18  Cal.  404,  and  Brumagim  v. 
Tilunghast,  18  Cal.  265,  as  to  what  constitutes 
such  an  involuntary  payment  as  that  it  may 
be  recovered  back,  applied  to  money  paid  for 
a  license  as  passenger  oroker  under  the  act  of 
March  25,  1857,  and  affirmed.  (Garrison  v. 
Tillinghast,  No.  2, 18  Cal.  408.) 

101.  If  property  is  assessed  for  widening  of 
a  street,  not  to  the  true  owner,  but  to  a 
stranger,  and  the  owner  pays  the  money  to 
prevent  a  sale  by  the  tax  collector,  he  will  be 
deemed  to  have  known  when  he  paid  it  that 
a  sale  by  the  tax  collector  would  be  a  nullity, 
and  would  not  invest  the  purchaser  with  even 
a  colorable  title,  and  in  such  case  the  pay- 
ment will  be  deemed  voluntary.  (Bucknall 
V.Story,  46  Cal.  589.) 

102.  When  an  assessment  is  void  upon  its 
face,  because  made  to  one  who  does  not  own 
the  property,  and  the  true  owner,  with  a 
knowledge  of  the  fact,  but  under  a  misappre- 
hension of  or  in  ignorance  of  the  law,  pays 
the  tax  under  protest  and  to  avoid  a  threat- 
ened sale  of  the  properly  by  the  tax  collector, 
it  is  to  be  deemed  a  voluntary  payment,  and 
he  cannot  recover  back  the  monev  in  a  suit 
against  the  tax  collector.  (Bucknall  v.  Story, 
46  Cal.  589.) 

Cited  46  Cal.  566;  62  Cal.  171 ;  53  Cal.  178 ;  80 
Cal.  89. 

103.  If  the  owner  of  a  lot  in  a  city  pays  an 
assessment  levied  on  the  same  for  improving 
it,  which  is  illegal  and  void,  it  will  be  re- 
garded as  a  voluntary  payment,  and  he  can- 
not recover  it  back  in  an  action  at  law  against 
the  officer,  even  if  it  was  paid  under  protest 
after  a  threatened  sale.  (De  Baker  v.  Car- 
rillo,  52  Cal.  473.) 

Cited  78  Cal.  453. 

104.  A  party  who  purchases  from  another 
county  warrants  drawn  by  the  auditor  on  the 
treasurer,  which  show  on  their  face  that  they 
were  issued  in  violation  of  law,  and  do  not 
constitute  a  charge  on  the  treasury,  is  pre- 
sumed to  know  the  law,  and  if  there  is  no 
fraud  or  misrepresentation  on  the  part  of  the 
seller,  the  purchaser  cannot  recover  from  him 
the  money  paid.  (Christy  v.  Sullivan,  50  Cal. 
337.) 

Mistake  in  payment.    See  Taxation,  XI,  4. 

By  mistake  on  purchase  of  overissued 
bonds.    See  Bonds,  61. 

Counterfeit  money,  payment  in  by  mistake. 
See  Mistake,  16.  et  seq. 

Becover^  back  of  money  paid  for  freight. 
See  Shipping,  68,  et  seq. 

Recovery  back  of  money  paid  under  invalid 
sales.  See  Municipal  Corporations,  160,  et 
seq. 

Refunding  payment,  where  sale  of  property 
void.    See  San  Francisco,  XIV,  10,  e. 

Tax  partly  illegal,  recovery  of  payment. 
See  Taxation,  126. 

Duty  of  municipality  to  refund  money  re- 
ceived without  authority.  See  Municipal 
Corporations,  Xlll,  1. 

Power  of  supervisors  to  refund  money  il- 
legally collected.    See  Supervisors,  V,  12. 

TrvKBurer,  payment  by  without  authority, 
recovery  of.    See  Treasurers. 
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Compelling  refunding  of  taxes  illegally  col- 
lected.   See  Mandamus,  II.  13,  b. 

Recoverv  of  money  paid  tor  tax.  See  Taxa- 
tion, XI,  3. 

105.  No  action  lies  to  recover  m<)ney  yol- 
antarily  paid  in  satisfaction  of  an  illegal  or 
erroneous  license  tax.  Section  3804  of  the 
Political  Code  does  not  apply  to  such  an  ac- 
tion. (Grimleyv.  County  of  Santa  Clara,  68 
Cal.  575.) 

106.  Money  volantarily  paid  in  satisfaction 
of  an  illegal  license  tax  cannot  be  recovered 
back.  (O'Brien  v.  Colusa  County,  67  Cal. 
503.) 

Cited  68  Cal.  675. 

107.  Money  paid  to  a  tax  collector  in  satis- 
faction of  an  illegal  license  tax,  in  order  to 
avoid  a  civil  action  or  criminal  prosecution  on 
account  of  nonpayment,  to  which  the  in- 
validity of  the  law  purporting  to  authorize 
the  tax  would  be  a  perfect  defense,  is  a  volun- 
tary payment,  ana  cannot  be  recovered  by 
the  payor.  (Maxwell  v.  County  of  San  Luia 
Obispo,  71  Cal.  466.) 

108.  Where  a  redemptioner,  under  the  stat- 
nte,  pays  to  the  sherin  an  excess  of  money, 
under  protest  as  to  the  excess,  the  payment 
is  not  compulsory.  (McMillan  v.  Viscner,  14 
Cal.  232.) 

109.  In  such  case  the  sheriff  is  the  bailee  of 

the  redemptioner  as  to  the  excess,  who  may 
recover  it  back  on  demand,  the  money  not 
having  been  paid  over  to  the  redemptionee. 
(McWnilan  v.Tischer,  14  Cal.  232.) 

Voluntary  payment  by  officer  into  treasury, 
what  is  not.     See  Offices  and  Officers,  165. 

Voluntary,  money  paid  under  void  sale. 
See  Taxation,  740. 

Voluntary,  payment  by  stockholder  in  ex- 
cess of  his  share  is  not.  See  Corporations, 
305. 

110.  The  object  of  a  protest  is  to  take  from 
the  payment  its  voluntary  character,  and  thus 
conserve  to  the  party  a  right  of  action  to  re- 
cover back  the  money.  It  is  available  only 
in  cases  of  pavment  under  duress  or  coercion, 
or  when  undue  advantage  is  taken  of  the 
party's  situation.  It  has  no  application  to 
voluntary  payments.  It  does  not  create  a  lien 
upon  the  money  paid,  or  any  legal  impedi- 
ment to  its  control.  It  does  not  impair,  in 
any  respect,  the  operative  effect  of  the  pay- 
ment as  a  discharge  of  the  demand  upon 
which  it  is  made,  so  far  as  such  demand  is 
legal.  It  is  notice  only  to  the  party  receiving 
the  payment  that  if  the  demand  is  illegal 
in  whole,  or  in  any  specified  particulars,  ne 
may  be  subjected  to  an  action  for  the  re- 
covery back  of  the  amount  to  which  objection 
is  made ;  and  if  action  be  brought,  the  prot- 
est is  only  available  as  evidence  of  the  fact 
of  compulsion.  (McMillan  v.  Bichards,  9 
Cal.  366.) 

Cited  16  Cal.  170;  18  Cal.  274;  46  Cal.  697;  49 
Cal.  627;  80  Cal.  89. 

111.  If  money  illegally  exacted  is  paid,  un- 
der coercion,  to  a  party  for  his  own  use,  no 
protest  is  necessary  in  order  to  lay  a  founda- 
tion for  an  action  to  recover  it  back.  (Meek 
T.  McClure,  49  Cal.  623.) 

112.  If  a  public  officer  who  illegally  de- 


mands money  of  a  person  and  exacts  (he  pay* 
ment  thereof  by  coercion  has  notice  of  the 
facts  which  render  the  demand  illegal,  the 
party  who  pays  him  the  money  need  not 
make  the  payment  under  protest  in  order  to 
be  able  to  recover  it  back,  but  if  the  officer 
has  no  notice  of  such  illegality,  a  protest  is 
necessary.     (Meek  v.  McClure,  40  Cal.  623.) 

113.  When  a  protest  is  necessary  to  enable 
a  party  who  pays  money  to  an  officer,  illegally 
exacted,  to  recover  it  back,  the  protest  must 
state  the  grounds  apon  which  the  party  pay- 
ing the  money  claims  that  the  demand  is  il- 
legal. (Meek  v.  McClure,  49  Cal.  62S.) 
Cited  62  Cal.  81 ;  63  Cal.  883. 

114.  The  compulsion  or  coercion  which  is 
sufficient  in  law  to  render  a  payment  involun- 
tary must  come  from  the  party  to  whom  or 
by  whose  direction  the  payment  is  made,  and 
arise  from  the  exercise  or  threatened  exercise 
of  some  power  possessed,  or  supposed  to  be 
possessed,  by  him,  over  the  person  or  property 
of  the  party  making  the  payment.  (Garrison 
v.  Tillinghast,  18  Cal.  404.) 

116.  (^nerally,  to  constitute  such  compul- 
sion or  coercion  as  to  render  the  payment  in- 
voluntary, there  must  be  some  actual  or 
threatened  exercise  of  power  possessed,  or 
supposed  to  be  possessed,  by  the  party  exact- 
ing or  receiving  the  payment,  over  the  person 
or  property  of  the  party  making  the  payment, 
from  whicn  the  latter  has  no  other  means  of 
immediate  relief  than  by  advancing  the 
money.  (Bmmagim  v.  Tillinghast,  18  Cal. 
266.) 
Ciited  18  C3al.  407;  46  Cal.  698;  78  Cal.  463; 

80  Cal.  90. 

116.  The  fact  that  a  party  pays  money  un- 
der protest  does  not  change  the  character  of 
the  transaction  or  enable  him  to  recover  it 
back,  unless  the  payment  was  under  duress 
or  coercion,  or  where  undue  advantage  was 
taken  of  his  situation.  (Brumagim  v.  Til- 
linghast, 18  Cal.  265.) 

117.  Object  of  protest  is  to  take  from  the  pay- 
ment its  voluntary  character,  and  thus  con- 
serve to  the  party  a  right  of  action  to  recover 
back  the  money.  But  where  no  such  compul- 
sion exists,  or  no  advantage  is  taken,  there  is 
no  case  for  its  interposition.  If  the  payment 
is  in  truth  voluntary,  no  language  used  on  the 
occasion  can  change  its  character.  (Bruma- 
gim V.  Tillinghast,  18  Cal.  265.) 

118.  There  is  no  rule  of  pleading  which  re- 
quires a  party^  who  sues  an  officer  to  recover 
back  money  illegally  exacted  from  him,  to 
aver  in  his  complaint  the  precise  amount  of 
money  which  was  illegally  exacted,  but  ho 
may  recover  an  amount  less  than  that  stated 
in  tne  complaint.  (Meek  v.  McClure,  49  Cal. 
623.) 

Cited  6  Dak.  482. 

119.  Where  money  is  ptud  upon  compul- 
sion, the  law  raises  an  obligation  to  refund, 
and  the  form  of  the  action  is  for  money  had 
and  received  to  the  plaintiff's  use.  The  words 
"had  and  received  to  the  plaintiff's  use"  are 
put  as  the  consideration  upon  which  to  sup- 
port the  assumpsit  on  the  part  of  the  defend- 
ant.   (McMillan  v.  Richards,  9  Cal.  365.) 

120.  Evidence  to  the  effect  that  when  the 
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money  -was  paid  fbe  jplaintiS  was  prepared  to 
pay  the  amount  claimed  under  protest,  and 
that  when  the  mistake  in  the  amount  was 
diflcoTered  the  plaintiff  notified  the  defend- 
ant, who  Mreed  to  come  and  see  about  it,  and 
said  that  if  the  plaintiff  "  was  right,  it  would 
be  right,"  fails  to  prove  any  agreement  of  the 
defendant  to  recoup  or  repay  to  the  plaintiff 
any  money,  or  to  show  that  the  payment  of 
any  excesa  was  made  under  compolgion. 
(Bodgers  v.  Wittenmyer,  88  Cal.  553.) 

Yolontary  payment,  what  is  not.  See  ante, 
94. 

Duress,  action  to  recover  payment.  See 
KonsTUt,  14. 

Duress,  action  to  recover  payment,  plead- 
ing.   See  Irrigation  Districts,  62. 

Payment  of  tax  tinder  protest.  See  Taxa- 
tion, XI,  3. 

3.  Mom/  Pdd  for  llhgal  Purpo»». 

121.  Where,  in  a  suit  to  recover  money  in 
the  hands  of  defendant,  it  appeared  that  he 
bad  been  employed  as  an  attorney  and  fur- 
nished with  money  to  purchase  school  land 
warrants,  and  therewith  to  procure  title  to 
certain  lieu  lands,  and  that  athis  advice  some 
of  the  certificates  of  purchase  were  taken  in 
the  names  of  third  poraons  and  assigned  to 
plaintiff,  and  defendant  set  up  in  defense 
that  (the  taking  of  the  certificates  in  that 
waj  being  contrary  to  law)  the  money  was 
paid  to  and  received  by  him  for  an  illegal 

gurpose  and  could  not  be  recovered  back, 
eld,  that  the  contract  under  which  the 
money  was  received  was  not  unlawful,  and 
that,  though  the  purchase  of  the  certificates 
referred  to  might  have  been  illegal,  yet,  it 
appearing  that  he  bad  been  fully  credited 
with  all  moneys  paid  for  them,  his  defense 
could  not  avail  him.  (White  v.  Lyons,  42 
Oal.  279.) 

4.  ExcMtin  Payment 

122.  A  complaint  shows  a  cause  of  action 
with  sufficient  certainty  for  the  recovery  of 
an  excessive  payment,  if  it  alleges,  in  snlo- 
stance,  that  the  plaintiff,  a  mortgagor  of 
property,  and  the  defendant,  the  mor^agee, 
differing  as  to  the  amount  due  upon  the  mort- 
gage, agreed  that,  if  the  mortgagor  would  pay 
the  amount  claimed  by  the  mortgagee  to  be 
due,  and  if  it  should  afterwards  be  found  that 
the  amount  so  paid  was  in  excess  of  the 
amount  due  the  mortgagee  would  repay  to 
the  mortgagor  such  excess,  and  that  the 
amount  paid  was  in  excess  of  the  amount 
due,  but  that  the  excess  had  not  been  repaid. 
(Rcdgers  v.  Wittenmyer,  88  Cal.  553.) 

123.  In  an  action  to  recover  the  excess  paid 
in  redeeming  from  a  mortgage,  certain  objec- 
tions to  the  complaint  as  ambiguous  and  ns 
uniting  several  causes  of  action  in  the  same 
count,  held,  not  well  taken.  (Applegarth  v. 
Dean,  68  Cal.  491.) 

Excessive  payment,  recovery  of.  See  ante, 
120;  Mortgages,  XX,  7. 

Ehccessive  payment  by  redemptioner,  re- 
covery of.    See  ante,  108, 109. 


Bills  of. 


PEA.CE. 

See  Equity,  III,  3,  b. 


Parties  in  bill  of  peace, 
Breaches  of.    See  Criminal  Law, 


See  Equity  84. 
,  XXI, 


10. 


PEACE  0FFICEB8. 

See  Police. 

PEDDLERS. 

Exemptions  of.    See  Exemptions,  II,  1. 
License.    See  Licenses,  II,  7,  g. 

PEITAL  CODE. 

Constmction  of.    See  Statutes,  VIII,  1. 

PE5AL  STATUTES. 

8ee  Statutes,  VIII,  21. 

PEKALTIES. 

See  Forfeiture. 

Fines.    See  Fines. 

Liquidated  damages  and  penalty.  See 
Damages,  I,  2. 

Ordinance  imposing,  prohibits  act.  See 
Ordinances,  103. 

What  is  not  penalty.    See  Abatement,  38. 

Highway,  obstruction  of,  penalty  for.  See 
Highways,  IV. 

For  excessive  charges.  See  Common  Car- 
riers, rv,  4,  b. 

For  neglect  to  have  property  assessed.  See 
Taxation,  V,  16. 

Interest  on  delinquent  taxes.  See  Taxa- 
tion, 690. 

Percentage  on  delinquent  tax.  See  Taxa- 
tion, 696. 

Failure  to  transmit  telegrams.  See  Tele- 
graph Companies. 

Failure  of  owner  of  vessel  to  give  bond  on 
entering  port.    See  Shipping,  V. 

Usurpation  of  office,  penalty  for.  See  Quo 
Warranto,  9,  et  seq. 

Demand  and  receipt  of  excessive  tolls.  See 
Turnpike  Companies,  VII. 

Actions  against  sheriff,  penalty.  See 
Sheriffs,  IV,  3,  w. 

Sureties,  liability  of  for.  See  Suretyship,  36. 

Contract  in  restraint  of  trade,  penalty  for. 
See  Restraint  of  Trade,  22. 

Legislature  cannot  delegate  power  to  im- 
pose. _  See  Constitutional  Law,  172,  et  seq. 

Action  on  street  assessment,  penalty.  See 
Streets,  XVI,  25,  g,  C. 

Actions  to  abate  nuisance  and  recover 
penalty,  joinder  of.  See  Joinder  and  Sever- 
ance o!  Actions,  I,  2,  j. 

Joinder  of  actions  for.  See  Joinder  and 
Severance  of  Actions.  I,  2,  j ;  Sheriffs,  IV,  3,  w. 

Jurisdiction  of  police  court  in  action  to  re- 
cover.   See  Jurismction,  157. 

Action  for,  jurisdiction  over.  See  Justices 
of  the  Peace,  IV,  5,  d. 

Equity  will  not  enforce.    See  Equity,  129. 

Judgment  for,  relief  in  equity  against.  See 
Judgments,  749. 

Judgment  in  action  for  is  appealable.  See 
Appeals,  3278. 

Ordinance,  limits  of  penalty  must  be  rea< 
Bonable.     See  Ordinances,  IV,  2. 

1.  Penalties  and  forfeitures  are  not  to  be 
favored,  but  must  be  created  by  unambigu- 
ous language.  (Occidental  Buildmg  and  Loan 
Assn.  V.  Sullivan,  62  Cal.  394.) 
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2.  In  an  action  to  enforce  a  penalty  or  for- 
feiture imposed  by  statute  the  claim  is  to  be 
strictly  conBtmed.  (Askew  T.  Ebberts,  22 
Cal.  263.) 

3.  Action  founded  upon  statute  to  recover 
penalty,  where  no  penalty  is  imposed  by  the 
statute,  cannot  be  sustained.  (Boara  of 
Health  v.  Pacific  Mail  S.  S.  Co.,  1  Cal.  197.) 

PEOPLE. 

See  State. 

Estoppel  of.    See  Estoppel,  II. 
People  of  state,  whether  bound  ^  judg- 
ment against  city.    See  Judgments,  X  10,  i. 

FEBCE5TAeE. 

See  Costa,  I,  7. 

Delinonent  tax,  percentage  on.  See  Taxa^ 
tion,  Xn,  4, 1. 

Word  "fees"  includes.  See  Offices  and 
Officers,  160. 

PEBC0LATI5G  WATERS. 

From   ditch,    injury   from.      See  Water- 
courses, XII,  10. 
Percolating    waters.     See    Watercourses, 

vm. 

FEBEMPTOBT  CHALLEKOE. 

See  Jury  and  Jurors,  VII,  6. 

PEBEXPTOBT  MAITDAMUS. 

See  Mandamus,  III,  10. 

FEBFOBMAirCE. 

Specific  performance.  See  Specific  Per- 
formance. 

Tender.    See  Tender. 

Before  suit  for  specific  performance.  See 
Specific  Performance,  V,  4. 

Nonperformance  of  conditions,  effect  on 
surety.    See  Suretyship,  IV,  5,  e. 

Tender  of,  exoneration  of  surety  by.  See 
Suretyship,  IV,  5,  c. 

Officers,  performance  by.  See  Offices  and 
Officers,  VII,  3. 

Building  contracts.  See  Building  Con- 
tracts, JI. 

Street  contract,  performance  of.  See 
Streets,  XV. 

On  contract  for  oonyeyance.  See  Vendor 
and  Vendee,  X. 

Assignee,  performance  by.  See  Assign- 
ments for  the  Benefit  of  Creditors,  VII. 

Contracts,  performance  of.  See  Contracts, 
IV. 

Part  performance.    See  Statute  of  Frauds, 

n. 

PEBILS  OF  THE  SEA. 

Explosion  of  boiler.    See  Insurance,  201. 

PEBIODICAIS. 

See  Newspapers. 

FEBJUBT. 

See  Criminal  Law,  XXI,  44. 

Equity  will  not  relieve  against  judgment 
because  of.    See  Judgments,  762,  et  seq. 


1.  Subornation  of  witnesses  to  swear 
falsely  against  a  defendant  in  a  criminal 
prosecution  does  not  constitute  a  cause  of  ac- 
tion by  him  for  damages.  (Taylor  v.  Bid- 
well,  66  Cal.  489.) 

FEBMITS. 

For  interment,  ordinances  regulating.    See 
Ordinances,  IV,  7,  q. 

FEBPETUITIES. 

Charitable  uses.    See  Wills,  XI,  13. 
Covenant  for  renewals,  when  creates.    See 
Landlord  and  Tenants,  364. 

FEBSOKAL  COTEHrAHTS. 

See  Covenants,  n. 

FEBSOITAL  FBOPEBTT. 

Fixtures.    See  Fixtures.  _^^ 

Chattel  mortgages.    See  Mortgages,  XXI. 

Improvements  on  public  lands.  See  Public 
Lands,  X. 

Buildings.    See  Buildings. 

Interest  of  decedent  inland  under  a  cove- 
nant is  not.  See  Estates  of  Deceased  Per- 
sons, 276. 

Shares  of  stock  are.  See  Corporations, 
166. 

Promissory  note  is.  See  Criminal  Law, 
1668. 

Water,  ownership  of.  See  Watercourses, 
xrv,  2,  j. 

Possession  of  as  evidence  of  title.  See  Pos- 
session, VI. 

Trust  in  personal^  may  be  proved  by 
parol.    See  Irusts  and  Trustees,  I,  I. 

Severance  from  realty,  effect  of.  See  Mort- 
gages, 369,  et  seq. 

Quieting  title  to.    See  Quieting  Title,  IV. 

Beplevin.    See  Replevin. 

Sales.    See  Sales. 

Trespass  for  injury  to.    See  Trespass,  21. 

Not  in  existence,  lien  on.    See  Liens,  3. 

Enforcement  of  contracts  relating  to.  See 
Specific  Performance,  IV,  10. 

Personalty,  how  attached.  See  Attach- 
ments, rv,  a. 

Levy,  effect  of  on  title  to.  See  Attach- 
ments,  IV,  8. 

Sale  of  under  execution,  mode  oL  See  Ex- 
ecutions, IX,  4. 

FEBSOITATIOIf. 

False.    See  Criminal  Iaw,  XXI,  25. 

PETALUMA. 

1.  The  town  of  Petaluma,  which,  prior  to 
the  passage  of  said  act  of  Congress,  was 
located  on  the  public  lands,  had,  by  its 
proper  municipal  authorities,  dedicated  por- 
tions of  the  lands  within  its  corporate  limits 
to  public  use  as  streets,  alleys,  and  squares; 
to  which  portions  J.  and  C.  had  subsequently, 
and  before  March  1,  1867,  acquired  an  ad- 
verse possession,  and  thereafter  claimed  to 
be  bona  fide  holders  thereof.  Held,  that  un- 
der said  act,  the  town  acquired  the  right  to 
the  use  of  such  streets,  alleys,  and  squares, 
and  that  to  the  lands  so  occupied,  whue  this 
right  thereto  so  remained,  J.  and  0.  could  not 
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•eqaiiv  s  bona  fide  occupancy  within  the 
meaning  of  the  act  of  CongreBs  of  March  1, 
18A7,  entitled  "An  act  to  quiet  title  to  land  in 
the  towns  of  Santa  Clara  and  Petaluma,  in 
tfae  state  of  California,"  and  that  the  last- 
named  act  refers  only  to  land  embraced  in 
lots,  and  not  to  land  in  use  for  streets,  alleys, 
and  squares.  (Jones  v.  City  of  Petaluma,  36 
Cal.  2d0.} 

2.  In  attempting  to  avail  themselTes  of  the 
act  of  July  1,  1864,  the  trustees  of  the  town 
of  Petaluma  had  no  power  to  change  the  plan 
of  the  town  in  such  manner  as  to  convert  into 
a  street,  alley,  or  public  square  land  which, 
under  the  previous  existing  plan,  was  a 
municipal  division,  intended  lor  private  use, 
and  actually  occupied  for  that  purpose. 
(Alemany  v.  Petaluma,  88  Cal.  553.) 

Cited  2  Mont.  492. 

3.  Prior  to  the  passage  of  the  act  of  Con- 
gress of  March  1,  1867,  granting  to  the  towns 
of  Petalama  and  Santa  Clara  the  lands  within 
their  respective  limits  in  trust  for  the  parties 
in  the  bona  fide  occupancy  thereof,  B.  was  in 
such  occupancy  of  a  certain  tract  of  land 
within  the  former  town.  He  conveyed  a 
portion  thereof  to  H.,  reserving  a  right  of 
way  over  a  certain  strip  of  the  land  granted. 
H.  entered  into  the  actual  occupation  of  the 
whole  of  the  land  granted  to  him,  and  was  in 
possession  at  the  date  of  the  passage  of  the 
said  act,  and  he  received  a  deed  thereof  from 
the  town  of  Petaluma.  He  then  conveved  to 
the  plaintiff.  6.  conveyed  the  residue  of 
said  tract  together  with  said  right  of  way,  to 
the  defendant.  Held,  that  the  act,  and  the 
deed  thereunder,  did  not  operate  to  destroy 
bat  to  protect  the  right  of  way  in  the  defend- 
ant.    (Neil  V.  McNear,  57  Cal.  424.) 

Cited  71  Cal.  25. 

PETITIONS. 

See  Pleading  and  Practice. 

In  particular  cases.    See  particular  title. 
IiTideiice,  petitions  as.  See  Evidence,  HI,  8. 

PETIT    LABCENT. 

See  Criminal  Law,  XXI,  36,  d. 

PHOHOCIBAPHIC  BEP0BTEB8. 

See  Shorthand  Reporters. 

FHOTOttBAPHS. 

Aa  eridence.  See  Evidence,  IV ;  L^timacy,  8. 

PHBA8ES. 

See  Words  and  Phrases. 

FHYSICIAjrS. 

Practicing  medicine  without  license.    See 
Criminal  Law,  XXI,  45. 

Practicing  medicine  after  license  revoked. 
See  Criminal  Law,  2550. 

1.  The  state,  in  the  exercise  of  the  police 
power,  may  provide  for  hoards  authorized  to 
examine  persons  seeking  to  be  admitted  to 
practice  medicine,  to  be  appointed  hy  any 
citizen  or  citisens  named.  (Ex  parte  f  raier, 
64  Cal.  94.) 
Cited  72  Cal.  128. 

Cax.  Diautt,  Vol.  UL— UO 


2.  The  second  section  of  the  act  of  April  3, 
1876,  "to  regulate  the  practice  of  medicine," 
as  amended  m  1878,  confers  the  power  of  ap- 
pointing boards  of  examiners  upon  the  three 
named  societies,  which  are  said  to  be  "exist- 
ing corporations,"  but  it  does  not  confer  this 
power  upon  them  as  corporations,  and  is 
therefore  not  in  contravention  of  the  provi- 
sion of  the  late  constitution  that  corporations 
shall  not  be  created  by  special  laws.  The 
words  "  existing  corporations "  are  to  be 
treated  as  merely  descriptio  personarum. 
(Ex  parte  Frazer,  64  Cal.  94.) 

Cited  62  Cal.  263 ;  69  Cal.  99 ;  77  Cal.  165 ;  81 
Cal.  373. 

Delegation  of  power  to  determine  what  is  a 
misdemeanor  to  board  of  examiners.  See 
Constitutional  Law,  175. 

3.  The  act  of  April  3, 1876,  entitled  "An  act 
supplemental  to  and  amendatory  of  an  act  to 
regulate  the  practice  of  medicine  in  the  state 
of  California,"  which  requires  that  every 
person  practicing  medicine  and  surgery  shall 
have  certain  qualifications,  and  procure  a  cer- 
tificate from  a  board  uf  examiners,  apix>inted 
by  a  medical  society,  which  may  be  revoked 
for  unprofessional  conduct,  is  not  unconstitu- 
tional as  a  whole.  Whether  certain  inde- 
pendent provisions  are  unconstitution^, 
query?    (Ex  parte  McNulty,  77  Cal.  164.) 

Laws  regulating  practice  of  medicine,  valid- 
ity of.    See  Constitutional  Law,  YIII,  13,  g. 

4.  It  is  not  within  the  police  power  of  the 
legislature  to  enact  a  law  punishing  a  phy- 
sician, who  has  I  een  decided  to  be  competent 
to  practice,  for  what  is  styled  "unprofessional 
conduct,"  in  advertising  himself  as  a  special- 
ist in  certain  diseases.  Per  Thornton,  J. 
(Ex  parte  McNulty,  77  Cal.  164.) 

6.  In  an  action  against  a  physician  to  re- 
cover damages  for  alleged  incompetency  and 
n^ligence,  evidence  that  the  defendant  had 
obtained  a  certificate  from  the  state  board  of 
examiners,  without  an  examination  as  to  his 
qualifications,  and  upon  the  presentation  of 
diplomas  from  certain  medical  schools  which 
were  irregularly  obtained,  is  immaterial  and 
irrelevant  in  support  of  the  issue  of  negli- 
gence and  incompetency.  (Bute  v.  Potts,  76 
Cal.  304.) 

6.  Where  the  action  was  brought  against 
surgeons  "for  malpractice,  by  reason  of  which 
amputation  became  necessary,"  it  was  held 
to  be  error  for  the  court  to  instruct  the  jury 
"that  if  they  believe,  from  the  evidence,  that 
the  defendants  were  guilty  of  negligence, 
carelessness,  or  inattention  in  their  treat- 
ment of  plaintiff's  wounds,  bv  which  he  was 
caused  great  bodilv  pain  ana  suffering,  the 
plaintiff  is  entitledi  to  a  verdict."  (Moor  v. 
Teed,  3  Cal.  190.) 

7.  A  physician  or  surgeon,  who  is  employed 
to  render  services  before  he  has  procured  the 
certificate  required  by  the  laws  of  thio  state 
regulating  the  practice  of  medicine,  cannot 
recover  any  compensation  for  the  services 
rendered  before  toe  procuring  of  the  certifi- 
cate upon  any  contract,  express  or  implied, 
the  contract  being  illegal  and  against  public 
policy,  though  he  may  recover  upon  an  im- 
plied contract  for  services  rendered  after  sudi 
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certificate  is  procured.    (Gardner  v.  Tatam, 
81  Cal.  370.) 

8.  A  certificate  applied  and  paid  for  b^  a 
physician,  before  a  contract  for  his  services 
IB  entered  into,  will  not,  when  granted,  relate 
to  the  date  of  the  application  and  payment, 
so  as  to  entitle  him  to  recover  for  services 
rendered  before  the  certificate  is  actually  pro- 
cured.   (Gardner  v.  Tatum,  81  Cal.  370.) 

County,  liability  of  county  for  negligence 
of.    See  (bounties,  50. 

Action  against  county  by  one  not  licensed. 
See  post,  16. 

Services  on  post  mortem  examination.  See 
Counties,  78. 

9.  A  physician  employed  to  attend  a  patient 
is  the  Mst  and  the  proper  judge  of  the  neces- 
sity of  frequent  visits,  and,  in  the  absence  of 
proof  to  the  contrary,  the  court  will  presume 
that  all  the  professional  visits  were  deemed 
necessary  and  were  properly  made.  (Todd 
T.  Myres,  40  Cal.  368.) 

10.  In  an  action  brought  by  a  physician 
and  sniveon  to  recover  for  the  value  of  his  pro- 
fessiontu  services  in  attending  upon  persons 
wounded  in  a  railroad  collision,  and  placed 
in  a  private  hospital,  evidence  on  behalf  of 
the  defendant  of  the  usual  and  customary 
charge  in  this  state  for  all  necessary  medical 
and  other  attendance  upon  patients  in  hos- 
pitals received  for  treatment  of  wounds  is 
irrelevant.  (Trenor  t.  Central  Pacific  R.  B. 
Co.,  60  Cal.  222.) 

Distinguished  63  Cal.  608. 

11.  A  physician  cannot  testify  that  in  ren* 
dering  the  services  sued  for  he  made  dis- 
coveries as  to  new  and  improved  methods  of 
treatment.  Such  discovery  cannot  bear  upon 
the  Question  of  the  defendant's  liability,  nor 
can  ne  be  asked  for  his  opinion  as  to  dis- 
coveries made,  as  distinguished  from  what  he 
actually  did.  ((Gardner  v.  Tatum,  81  Cal. 
870.) 

12.  It  is  error  to  allow  evidence,  in  behalf 
of  a  physician  suing  for  his  services,  as  to  the 
nature  or  value  of  former  treatment  by  an- 
other physician  before  the  plaintifi's  services 
were  called  in.  (Gkirdner  v.  Tatum,  81  Cal. 
870.) 

IS.  The  County  Government  Act  requiring 
the  board  of  supervisors  to  appoint  some  suit- 
able graduate  in  medicine  to  attend  to  the  in- 
digent sick  and  dependent  poor  does  not  re- 
quire that  the  county  physician  shall  have 
received  a  degree  in  a  medical  college  or  uni- 
versity, but  authorizes  the  appointment  of 
one  who  has  passed  a  satisfactory  examina- 
tion before  the  board  of  examiners  of  the 
state  medical  society,  and  is  legally  licensed 
to  practice  medicine  and  surgery  under  the 
laws  of  the  state.  (People  ex  rel.  Attorney 
General  v.  Eichelroth,  78  Cal.  141.) 

14.  Physicians  who  contract  with  a  county 
to  attend  and  treat  all  the  inmates  of  the 
county  infirmary,  whether  afflicted  with  con- 
tagious diseases  or  not,  and  to  receive  a  stipu- 
lated price  therefor,  cannot  recover  anything 
beyond  the  stipulated  price  for  attending  per- 
sons sick  with  contagious  diseases  and  placed 
in  a  building  apart  from  the  one  usually  used 
as  a  county  hospital,  by  order  of  the  county 


authorities.    (Johnson  v.  Santa  Clara  Gountv. 
28  Cal.  645.) 
Cited  9  Mont.  322. 

15.  In  a  suit  by  a  physician  against  a 
county,  on  a  contract  for  his  services  for  one 
year  as  examining  physician  of  the  hospital, 
the  objection  that  he  is  not  a  graduate  of  a 
legally  constituted  medical  institute,  if  good 
at  all,  cannot  be  taken  by  demurrer  unless 
the  demurrer  distinctly  present  the  objection. 
(McDaniel  v.  Yuba  County,  14  Cal.  444.) 

16.  If,  after  such  a  contract,  which  compels 
the  physician  to  perform  such  services  only 
as  the  suiwrvisors  might  require,  they  put  it 
out  of  his  power  to  render  the  services,  he  is 
still  entitled  to  his  salary.  (McDaniel  v.  Yulw 
County,  14  Cal.  444.) 

17.  The  hoard  could  not  abrogate  the  con- 
tract, by  rescinding  the  order  under  which 
plaintiff  was  appomted,  or  abolishing  the 
office.  (McDaniel  v.  Yuba  County,  14  Cal. 
444.) 

Commnnicationa  between  physician  and 
patient.  See  Privileged  Communications, 
V,  1. 

Medical  testimony.    See  Evidence,  V,  5,  d. 

Examination  of,  what  improper.  See  Wit- 
nesses, VI,  3. 

Competency  of  as  witness.  See  Insanity, 
41 :  Negligence,  99,  et  seq. 

Exclusion  of  testimony  of  as  to  sanity.  See 
Evidence,  12. 

Cross-examination,  what  proper.  See 
Wills,  66. 

Medical  works  as  evidence.  See  Evidence, 
111,7. 

Hypothetical  question  to.    See  Wills,  64. 

Claim  for  medical  services.  See  Estates  of 
Deceased  Persons,  266. 

Performing  services  after  accident,  liability 
of  company.    See  Contracts,  336. 

FIIX>T8  Am)  PILOTAUE. 

See  Shipping,  VII. 

Action  for  usurpation,  pleadingis  in.  See 
Quo  Warranto,  12. 

Appointment  of  board  may  be  tested  by 
quo  warranto.    See  Quo  Warranto,  4. 

1.  The  place  of  pilot  in  the  port  of  San 
Francisco  is  an  office.  (People  ex  rel. 
Palmer  v.  Woodbury,  14  Cal.  43.) 

2.  The  board  of  pilot  commissioners,  under 
the  act  of  1864,  as  amended  by  the  act  of 
1858,  have  only  the  powers  conferred  by  the 
act,  and  must  apx>oint  the  pilot  from  the 
classes  of  persons  named  therein.  They  can- 
not appoint  a  man  as  pilot  who  has  not 
served  two  years  on  a  pilot-boat  in  the  harbor 
or  commanded  a  vessel  in  and  out  of  port  for 
three  years.  (People  ex  rel.  Palmer  v.  Wood- 
bury, 14  Cal.  43.) 

3.  The  half  pilotage  allowed  by  the  twenty- 
third  section  of  the  act  of  1866,  ''  To  establish 

Eilots  and  pilot  regulations  for  the  port  and 
arbor  of  Benicia  and  Mare  Island,"  is  not  a 
toll  within  the  fourth  section  of  article  VI  of 
the  constitution  of  this  state.  (Harrison  v. 
Green,  18  Cal.  94.) 

4.  Act  of  April  21, 1860,  relative  to  pilots 
in  port  of  San  Francisco,  did  not  legislate  out 
of  office  pilots  licensed  under  acts  repealed  by 
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the  act  of  Ai>rn  21st,  whose  terms  of  o£Bce 
bad  not  expired  when  this  act  went  into 
operation.  (People  ex  rel.  Flynn  t.  Abbott, 
16Cal.358.) 

5.  The  board  of  pilot  commissionera  is  a 
quasi  judicial  body,  intrusted  with  duties,  the 
performance  of  which  requires  the  exercise  of 
judgment  and  discretion;  and  its  members 
are  not  civilly  answerable  for  their  acts  as 
such.    (Downer  t.  Lent,  6  Cat.  94.) 

Cit«d  66  Cat.  69. 

6.  When  a  member  of  the  board  of  pilot 
commissioners  has  been  appointed  by  the 
governor  and  confirmed  by  the  senate,  and 
the  senate  has  failed  to  confirm  a  nomination 
by  the  governor  of  another  member  in  bis 
place  at  its  next  session,  the  governor  can- 
not, after  the  close  of  the  session  of  the  legis- 
latnre,  and  during  the  interim,  remove  the  in- 
cumbent and  appoint  a  successor.  (People 
ex  rel.  Travers  v.  Freese,  83  Cal.  453.) 

7.  The  board  of  pilot  commissioners  for  the 
ports  of  San  Francisco,  Mare  Island,  and 
Benicia  was  created  by  section  2240,  article 
Y,  chapter  1,  title  6,  part  3,  of  the  Political 
Code,  and  acquires  all  its  powers  from  arti- 
cles y  and  YI  of  that  chapter,  and  section 
2442  operates  as  an  exception  to  the  general 
role  established  by  section  369  of  the  Political 
Code.  The  board  is  appointed  by  the  gover- 
nor, with  the  advice  and  consent  of  the 
senate,  and  a  commissioner  can  only  be  re- 
moved by  the  appointing  power,  and,  not  by 
the  governor  alone.  (People  ex  rel.  Travera 
V.  Freeae,  76  Cal.  633.^ 

Cited  83  Cal.  465;  criticised  83  Gal.  456,  457. 

PLACE  OF  TBIAL. 

See  Venue. 

PLACES. 

Definition  of.  See  Mines  and  Mining,  11. 

PLACEB  COUNTY. 

Act  to  separate  offices.  See  Offices  and 
Officers,  123. 

Fees  of  auditor  of.    See  Auditors,  7. 

Statute  authorizing  subscription  to  road, 
constitutionality  of.    See  Railroads,  11. 

Compensation  of  county  clerk  of.  See 
County  Clerk,  7,  et  seq. 

PLACEBTILLE. 

1.  The  charter  of  the  city  of  Placerville 
(Stats.  1S50,  p.  77)  does  not  authorise  the  au- 
thorities of  the  city  to  levy  and  collect  a  tax 
for  making  a  survey  of  a  railway  route  from 
that  city  to  Folsom.  The  argument  that  a 
railroad  extending  from  or  to  the  city  is  as 
much  a  means  of  municipal  benefit  as  a  street 
in  the  city,  gas  or  water-works,  and  that  the 
length  or  extent  of  the  road  is  not  important 
in  this  respect — the  municipal  character  of 
the  woric  depending  on  its  adaptation  to  the 
benefit  of  the  municipality — is  conclusively 
met  fay  the  fact  that,  whether  this  be  a 
municipal  work  or  not,  it  is  not  a  work  an- 
thorizea  by  the  charter,  either  expressly  or 
by  necessary  implication.  (Douglass  v. 
Mayor  of  Placerville,  18  Cal.  643.) 

2.  The  act  incorporating  the  citjr  of  Placer- 
ville granted  to  the  common  council  the  right 


to  levy  and  collect  certain  taxes,  and  consti- 
tuted the  city  marshal  ex  officio  collector  of 
taxes,  and  made  it  bis  duty  to  receive  and 
collect  all  taxes  due  the  city,  authorized  the 
sale  of  the  property  of  delinquents  for  taxes 
due  the  city,  and  further  enacted  that  the 
manner  of  assessing  and  collecting  taxes,  and 
proceedings  for  the  sale  of  property  in  cases 
of  delinquency,  should  be  regulated  by  ordi- 
nance. The  common  council  enacted  by 
ordinance  a  mode  of  collecting  delinquent 
taxes  remaining  unpaid  after  a  certain  date, 
whereby  the  entire  duty  was  devolved  upon 
the  city  attorney,  and  the  services  of  the  city 
marshal  dispensed  with.  Held,  that  the 
ordinance  prescribing  such  mode  was  void 
because  in  conflict  with  said  incorporation 
act.  (City  of  Placerville  v.  Wilcox,  35  Cal. 
21.) 
ated  87  Cal.  604. 

PLAINTIFFS. 

See  Parties;  Pleading  and  Practice. 
PlaintiS  is  necessary  to  sustain  action.   See 
Parties,  I. 

PLAlTCratt. 

Streets,  planking  of.    See  Streets,  XII,  3. 

PLANS. 

Public  works,  plans  of.    See  Counties,  VII. 

Errors  in  judgment  in.  See  Municipal 
Corporations,  220, 221 ;  Offices  and  Officers,  97. 

Ordinance  adopting,  sufficiency  of.  See 
Eminent  Domain,  119. 

Building  contract,  registration  of  plans. 
See  Building  Contracts,  I,  8,  b. 

Alteration  of.  See  Building  CSontracts,  11, 1. 

PLATS. 

See  Maps. 

Makii^  of  as  dedication.  See  Dedication, 
11,6. 

Public  land,  filing  and  withdrawal  of  plat 
of.    See  Public  Lands,  IV. 

FLEA. 

See  Criminal  Law,  XVn,  2. 

PLEADINtt  AND  PRACTICE. 

This  subject  covers  the  general  principles 
relating  to  pleading  and  practice  only.  For 
pleading  and  practice  in  particular  cases,  see 
particular  title. 

I.  Use  of  English  Language  in  Jn> 

dlcial  Froeeedings. 
Q.  Bight  of  Action. 
ni.  Bales  of  Procedure)  Object  And 

Constrnction  of. 
IT.  Practice  Act,  Constractlon  of;  to 
what  Actions  Applies. 
T.  Creation  of  Bight  Without  Bern. 

edy. 
TI.  Manner  of  Commencing  Actions; 

Action  When  Commenced. 
Tn.  Pleadings,  General  Bales  Belatlng 
to. 

1.  Exile  that  tliereu  btU  One  Form 
of  Action. 


Digitized  by 


Google 


PLEADING  AND  PRACTICE. 


10. 


U. 


5.  Faet»  Neceuary  to  Suttaxn  Right 
and  only  Fact*  Neceuary  to  be 
Stated. 

8.  Statementt  Should  he  Coneite  and 

Clear;  Survlu$age. 
4,  XJUimaU  ana  not.  Probative  Fact* 

Should  be  Stated;  Allegation* 

of  Evidence. 

6.  Material  Allegation*  and  Matter* 
of  8ttb$tance,  What  are  and 
How  Averred. 

6.  Matter*  Equally  Within  Kiumlr 
edge  of  Other  Party. 

7.  Bight*  Dependent  upon  Excep- 
tion* to  (ieneral  Rule*  or  Stat- 
utory Privilege*,  Horv  Pleaded. 

8.  Allegation*  of  Law  or  Conclu- 
sion* or  Pretumption*  of  Law. 

9.  Paper*  and  Contract*,  Hqw  Made 
Part  of. 

Pleader,  Whether  Bound  by  Hi* 
Allegation*;  Effect  of  Admit- 
lion*  in  Pleading*. 
Con*truction  of  Puading*. 
12.  Defect*  in  Pleading,  How  Cured; 

Review  of. 
IS.  Striking  Out  Pleading*. 
14.  Verification  of  Pleading*. 
JUL  Pleadlngrs  on  Part  of  Plaintiff. 

1.  Complaint  Mutt  Show  Cau*e  of 

Action  at  Commencement  of 
Suit. 

2.  Fact*  Required  to  be  Stated,  and 

Manner  of  Statement;  Informa- 
tion and  Belief. 

8.  Matter*  of  Inducement. 

4.  Anticipating  Defeneea  in  Com- 
plaint. 

6.  Signature  to  Complaint. 

6.  Snarate  Count*  tn  Complaint. 

7.  Allegation  of  Fact*  Showing  Tur- 

pitude, Effect  of. 

8.  Complaint  on   Written    Jrutrw- 

ment. 

9.  Prayer  of  Complaint. 

10.  Objection*  to   Complaint;   How 

and  When  Taken. 

11.  BiU  of  PaHieular*. 

12.  Replication  to  New  Matter  Con- 

tained in  An*v>er. 
IX.  Pleadings  on  Fart  of  DefendAnt. 

1.  Time  to  Antwer. 

2.  Serving  and  Filing  of. 

8.  Plea*  Allowed  Defendant. 

4.  Form  of  Denial. 

5.  Aruwer  Should  be  Explicit  and 

Clear  and  Set  up  True  Nature 
of  Defen*e. 

6.  Where  Allegation*  of  Complaint 
are  Conjunctively  Stated. 

Where  Complaint  Contairu  Sev- 
eral Count*,  or  Allegation*  in 
CourU  are  Ineon*i«tent. 

An*wer  of  One  Defendant  for  An- 
other. 

Denial*  in  Language  of  Com- 
plaint 

Sham  and  Evative  Antwer*. 

Denial,  Where  Complaint  Veri- 
fied; Denial  on  Information  and 
Belief. 

Material  and  Subitantial  Allega- 
tion* only  Need  be  Denied. 


7. 


9. 

10. 
11. 


12. 


13.  Denial*  of  Conchuion*  of  Law. 

14.  Denial*  of  Matter*  of  Evidence. 
16.  Wartt  of  Capacity  to  Sue  Mu*t  be 

Specially  Pleaded. 

16.  General  Denial,    What  Put*   m 

I**ue  and  Effect  of. 

17.  Other  Denial*;  St^Meney  to Raite 

I*tue;   Traverte  in  Affirmative 
Wordt. 

18.  Specific    Denial    u    Cot^ned  t» 

Specific  Allegation. 

19.  Admiitiont  by  Failure  to  Deny; 

Denial  of  Contract  Attached  to 
Pleading. 

20.  Separate  Defentet,  How  SteUed. 

21.  Incontittent  Deferue*. 

22.  Eifuitable  Defente*;  a*  Defente* 

tn  Action*  at  Law. 
28.  New  Matter. 

X.  Demurrer. 

1.  Nature  and  Office  of;    What  it; 

Statement  of  Fact*  tn. 

2.  Demurring    and    An*v>ering    at 

Same  Time. 
8.  Service  of;  Striking  Out. 
4.  Form  of;  Statement  of  Ground*; 

General  or  Special  Demurrer, 
6.  Joint  Demurrer. 

6.  Ground*  of  Demurrer. 

a.  Statutory  Urounds  only  Al- 

lowed. 

b.  Failure  to  Serve  Copy  of  Com- 

plaint. 
0.  Multifariousness;       Redun- 
dancy; Contradictory  Al- 
legations. 

d.  Omission  of  Christian  Name; 

Mere  Matters  of  Form. 

e.  Want  of  Capacity  to  Sue. 

f.  Want  of  Averment  of  Special 

Damages. 

g.  Failure  to  State  Facts  Suf- 

ficient to  Constitute  Cause 
of  Action  or  Defense. 

h.  Ambi^ity  or  Uncertainty. 

i.  Question  as  to  Kind  of  Relief 
Cannot  be  Raised  on. 

7.  Waiver  by  Failure  to  Demur. 

8.  Demurrer  to  Part  of  Cau*e  of  Ac- 

tion; Demurrer  to  Prayer. 

9.  Demurrer  to    Whole    Complaint 

Where  PaH  Good. 

10.  What  i*  Admitted  by  Demurrer. 

11.  Submistion  of;  Dtity  to  Rule  on 

and  Waiver  of  Ruling. 

12.  Error  in  Ruling,  When  Immate- 

rial; Ruling  Pending  Motion  for 
Change  of  Venue. 

15.  Notice  of  Overruling. 

14.  Judgment  on;  Exception  to  Rut- 
ing;  Review  of. 

16.  Riant  to  Amend. 

16.  Filing  of  Antwer  a*  Waiver  of 

Ruling  on  Demurrer. 

17.  Trial  After  Ruling  on    Without 

Ittue  Joined. 

18.  Power  of  Defendant  After   De- 

murrer to  Anewer  Su*tained. 

XI.  Amendments. 

1.  Should  be  Liberally  Allowed;  Di*- 

eretion  at  to. 

2.  Amendments  at  of  Courte. 
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xn. 
xni. 

XIT. 
XT. 

XTI. 

xm. 

XTUl. 

XIX. 

XX. 


8.  Povier  and  DUcretion  of  JuUiee 
to  Allow. 

4.  /iRp>n(ton  of  Ternu  at  a  Condi- 
tion. 

6.  Time  of. 

6.  Altering  or  Enlarging  Deterip- 

(ton. 

7.  Matter  Already  Known,  Subttan- 

HaUy  AUeged,  or  ProviabU  under 
Original  Pleadingt. 

8.  Changing  Nature  or  Caute  of  Ac- 

tion; Changing  Parties. 

9.  TiUe  Acquired  or  Fact*  Occurring 

Pending  Action. 

10.  Setting  up  Statute  of  Limitation$. 

11.  Setting  up  Pendency  of  Another 

Action  or  Prior  Judgment. 

12.  Ainbiguou$    Complaint,   Amend- 

ment of  . 

13.  Amendment  of  Prayer. 

14.  Incontittent  vnlh  Original;  Eva- 

Hve,  Immaterial,  or  Redundant. 

16.  Amendment  to  Permit  Evidence 

or  to  Conform  to  Proof*. 
10.  Amendment  of  Complaint  to  Cor- 
respond  to  Judgment. 

17.  Compelling  Amendment. 

18.  Notice  ana  Service  of. 

19.  Manner  of  Making;  FHing  of; 

Waiver  of  Objection  to. 
SO.  Answer  to  AmendmenL 

21.  Relation  of  Amendment. 

22.  Effect  of  Amendment  on  Original 

Pleading. 
2S.  Motion  for,  When  to  be  Parsed  on; 
Refusal   or  Allowance,    When 
Immaterial;  Review  of. 
Transfer  from  One  Department  to 

Another. 
Dlseontinnnnee  and  Retraxit. 
Transfer  of  Interest  Pending  Ac- 
tion. 
Presnmption  Arising  f^om  Uniform 

Proeednre. 
Powers  of  Judges  at  Chambers. 
Motions. 
Orders. 

Lost  Papers;  How  Snpplled. 
Trial,  qnestlons  Relating  to. 

1.  What   ConttituUs    Trial;    When 

Complete. 

2.  Order  of  Trial,  Where  SotkLegal 

and  Equitable  Issues. 
8.  Separate  Trials;  Trying  Separate 

Causes  Together. 
4.  Setting  Cause  for  Trial;  Notice 

of. 
6.  Attorney  as   Witness;  Argument 

of  Counsel;  Opening  Statement; 
Right  to  Open  and  Close. 

6.  Presentment  of  Points;  Points  of 

Counsel  Should  be  Consistent. 

7.  Ruling,  Adherence  to;  Erroneous 

Ruling,  Effect  of  Where  Several 
Parties. 

8.  Notice  to  Produce  Papers  at  Trial; 

Compelling  Production. 

9.  Misconduct    or   Irregularity    of 

Judge  or  Attorney;  Irregular*- 
ties  during  Trial. 


10.  View  by  Jury. 

11.  Agreed  Statements. 

12.  Hearing  Case  on  the  Pleadingt. 
18.  Speci<U    Issues;    Submission  of 

Case. 
14.  Objections;  Exception,   What  ii, 

and  Necessity  of. 
16.  Relief  Authorized. 
16.  Re-examining  Case  After  Rendi- 
tion of  Judgment. 

Jnstices'  courts,  pleading  and  practioe  in. 
See  Justices  of  the  Peace,  V. 

Jurisdiction.    See  Jurisdiction. 

Joinder  and  severance  of  actions.  See 
Joinder  and  Severance  of  Actions. 

Petition  for  letters  is  a  pleading.  See  Exec- 
utora  and  Administrators,  12. 

Petition  insulting  to  district  court.  See 
Certiorari,  151. 

Cross-complaint.    See  Cioss-complaint. 

Supplemental  pleadings.  See  Supple- 
mental Pleadings. 

Process.    See  Process. 

Filing  papers  and  docomenta.  See  ciosa- 
references  under  Filing. 

Parties.    See  Parties. 

Election.    See  Election. 

Abatement.    See  Abatement. 

Appearance.    See  Appearance. 

Stipulations.    See  Stipulations. 

Place  of  trial.    See  Venue. 

Disclaimer.    See  Disclaimer. 

Dismissal.    See  Dismissal. 

Quashing  void  proceedings.  See  Eminent 
Domain,  IX,  12. 

Evidence,  questions  relating  to.  See  Evi- 
dence. 

Judicial  notice.    See  Judicial  Notice. 

Exhibits.    See  Evidence,  X,  6. 

Variance.    See  Variance. 

Continuance.    See  Continuance. 

Puis  darrein  continuance.  See  Payment, 
79. 

Default.    See  Default. 

Nonsuit.    See  Nonsuit. 

Instructions.    See  Instructions. 

Jury  trial.    See  Jury  and  Jurors,  I. 

Discovery.    See  Discovery. 

Removal  of  causes.  Bee  Removal  of 
Causes. 

Reference.    See  Reference. 

Questions  of  law  and  fact.  See  Qnestiona 
of  Law  and  Fact. 

Interpleader.    See  Interpleader. 

Intervention.    See  Intervention. 

Holidays.    See  Holidays. 

Lis  pendens.    See  lis  Pendens. 

Oaths.    See  Oaths. 

New  constitution,  effect  of  on  authority  of 

'pies.    See  Constitutional  Law,  IV,  4. 
ederal  practice.    See  Federal  Practice. 

Costs.    See  Costs. 

Findings.    See  Findings, 

New  trial.    See  New  Ttial. 

Appeals.    See  Appeals. 

Arrest.    See  Arrest. 

I.  Use  of  English  Langnaire  In  Jndlelal 
Proceedings. 

1.  All  judicial  proceedings  in  this  state 
must  be  conducted,  preserved,  and  published 
in  no  other  than  the  English  language.  (Peo- 
ple v.  Ah  Sum,  92  Cal.  648.) 
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n.  Bight  of  Action. 

2.  Under  our  system,  probably,  an  action 
can  be  maintained  upon  any  title,  legal  or 
equitable,  or  upon  an  instrument,  sealed  or 
unsealed,  whicn  entitles  plaintifi  to  the  pos- 
Bession  of  the  property  in  dispute  as  asainst 
the  defendant.  (Ortman  t.  Dixon,  18  Cal. 
83.) 

8.  An  act,  however  erroneous,  which  does 
no  injury  to  a  party,  cannot  be  the  subject  of 
a  legal  complaint  on  bis  part.  (Whipley  y. 
McKune,  l/Cal.  862.) 

ni.  Bules  of  Prooedare,  Objeet  asd  C«b- 
straetion  of. 

4.  Kules  of  procedure,  whether  statutory  or 
made  by  the  court,  are  intended  to  facilitate 
courts  in  doin^  justice  between  the  parties, 
and,  when  not  jurisdictional,  are  intended  for 
the  convenience  of  courts  and  litigants,  and 
should  be  liberally  construed.  (Smiui  v. 
Whittier,  96  Cal.  279.) 

,  6.  A  court  should  lean  in  favor  of  giving  to 
litigants  every  reasonable  opportunity  of  pre- 
senting their  cases  on  the  merits,  and  rules  of 
procedure  should  be  made  to  serve  their  true 

Surpose  of  expediting  and  facilitating  the 
isposition  of  causes  according  to  their 
merits,  rather  than  to  convert  tnem  into  a 
means  of  obstruction.  (Flagg  v.  Futerbaugh, 
98  Cal.  134.) 

6.  Statutes  of  several  states  regulating 
remedies  by  means  of  judicial  proceedings 
are  to  be  understood  as  intended  to  apply 
only  to  proceedings  in  the  courts  of  the  par- 
ticular state  where  adopted,  unless  it  clearly 
appears  that  they  were  intended  to  have  a 
Wider  scope.    (Majors  v.  Cowell,  51  Cal.  478.) 

Rules  of  court.    See  Rules  of  Court. 

Special  act  relating  to  procedure.  See  Con- 
■titutional  Law,  483. 

Rules  of  procedure  to  be  liberally  c<hi- 
(trued.    See  Statutes,  180. 

Lex  fori  governs.    See  Conflict  of  Laws,  8. 

lY.  Praotioe   Aet,   ConstraetloB    of}   to 
"What  Actions  Applies. 

Power  of  legislature  over  pleadings.  See 
Constitutional  Law,  285. 

7.  The  Practice  Act  of  April  29,  1861,  is 
prospective  in  its  operation,  and  to  give  it  a 
retrospect  beyond  tne  time  of  its  passage 
would  be  in  violation  of  all  settled  rules  of 
construction.  (People  ex  rel.  Thome  v.  San 
Francisco,  4  Gal.  12?.) 

8.  Where  act  amending  laws  of  practice  is 
passed  to  take  effect  at  some  future  time, 
judicial  proceedings,  intermediate  between 
the  passage  and  the  time  of  taking  effect,  are 
governed  by  the  old  law.  (Reddington  T. 
Waldon,  22  Cal.  185.) 

9.  Practice  Act  is  entirely  remedial.  It 
does  not  affect  the  rights  of  the  parties  as  to 
the  subject  matter  of  the  controversy,  but 
prescribes  the  mode  in  which  redress  may  be 
had  when  these  rights  have  been  invaded. 
(Hastings  v.  Cunningham,  39  Cal.  137. ) 

10.  The  system  of  remedies  provided  by  our 
Practice  Act  is  exclusive,  and  when  it  pro- 
vides an  adequate  remedy,  no  other  can  be 


pursued.    (Humiston  v.  Smith,  21  Cal.  189.) 
Cited  66  Cal.  651. 

11.  Our  practice,  while  it  enlarges  the  field 
of  remedy,  does  not  take  away  pre-existing 
remedies  oy  implication.  (Lorraine  v.  Long, 
6  Cal.  462.) 

12.  Under  the  Practice  Act  of  1860,  the 
rules  of  the  old  system  of  pleading  and  prac- 
tice, whether  legal  or  equitable,  should  be  ap- 
plied, irrespective  of  former  technical  distinc- 
tions, to  all  actions  under  the  new  system, 
where  they  may  be  properly  applied,  and  are 
not  inconsistent  with  statutory  provisons. 
Per  Bennett,  J.  (Bowe  v.  Chandler,  1  Gal. 
167.) 

Practice  Act  permits  general  iaaae.  See 
post,  IX,  16. 

13.  The  term  "  civil  action"  in  that  section 
of  the  Practice  Act,  providing  that  "  there 
shall  be  in  this  state  but  one  form  of  civil  ac-. 
tion  for  the  enforcement,  etc.,"  includes  the 
remedies  provided  for  the  enforcement  of 
judgments.  (Humiston  v.  Smith,  21  Cal. 
129.) 

14.  Practice  Act  applies  as  well  to  legal  as 
equitable  actions,  so  far  as  its  provisions  are 
consistent  with  tne  rights  and  remedies  ad- 
ministered in  courts  of  equity.  (Duff  v. 
Fisher,  16  Cal.  876.) 

15.  Under  our  code  of  practice  the  same 
rules  of  pleading  govern  in  all  cases,  both  at 
law  and  in  eqmty.  (Bowen  v.  Aubrey,  22 
Cal.  666.) 

16.  The  old  rules  of  chancery  pleading  are 
superseded  by  the  Practice  Act.  ((^rdier  v. 
Schloss,  12  Cal.  143.) 

Cited  1  Aril.  387;  1  Idaho,  N.  8.,  267;   2 

Mont.  361. 

(Construction  of  provision  relating  to  form 
of  action.    See  post,  YII,  1. 

Creation  of  right  without  remedy.  See 
post^  V. 

Distinction  between  verified  and  unverified 
answer.    See  post,  287. 

Civil  Practice  Act  governs  mandamus.  See 
Mandamns,  III,  1. 

State  Practice  Act  does  not  apply  to  federal 
court.    See  Federal  Practice. 

Practice  Act,  head-lines  of,  effect  of.  See 
Statutes,  142. 

Rules  of  pleading  are  general,  and  embrace 
all  persons.    See  Default,  6. 

T.  Creation  of  Bight  Wtthont  Bemedy. 

17.  Where  legislature  creates  right  of  ac- 
tion, and  makes  no  special  provisions  for  ita 
enforcement  other  than  by  directing  that  a 
civil  action  may  be  brought  for  that  purpose, 
such  action  may  be  commenced  ana  prose- 
cuted pursuant  to  the  provisions  of  the  gen- 
eral law  regulating  proceedings  in  civil  cases, 
and  parties  to  such  actions  may  take  all  steps 
authorized  thereby.  .(Buraon  v.  Cowles,  25 
Gal.  686.) 

Procedure,  where  no  mode  pointed  out  in 
code.    See  Homesteads,  469,  4e0. 

Creating  right  without  remedy.  See  Stat- 
utes, VIII,  17. 

Appeals,  how  taken,  where  no  mode  pro- 
videci  by  legislature.    See  Appeals,  Y,  2. 

Procedure  on  appeal,  where  no  mode  pro- 
vided.   See  Appeals,  XIII,  3,  a. 
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Papers,  how  identified,  where  no  mode  pro- 
vided by  statute.    See  Appeals,  VI,  6,  o. 

Tl«  IfatHner  of  Commenetng  Actioiu}  Ae* 
tloB  When  Commeneed. 

18.  The  mode  oi  oommenciiig  saits  and  ac- 
quiiine  jorisdiction  of  the  parties  ia  con- 
trollea  by  the  Practice  Act,  and  not  by  the 
practice  which  prevailed  at  oonunoa  law. 
(Dapny  t.  Shear,  29  Cal.  238.) 

Cit«d  35  Cal.  125 ;  14  Or.  164. 

19.  For  all  other  purposes,  except  to  pre- 
Tent  the  bar  of  the  statute,  an  action  can  be 
commenced  only  by  filing  the  complaint  and 
issuing  a  summons,  unless  a  defendant  yolnn- 
taiily  appear  and  plead  without  summons, 
when  be  can  compel  plaintiff  to  proceed  with 
the  case.    (Sharp  v.  Maguiie,  19  Cal.  577.) 

20.  Where  a  complaint  was  filed  on  the 
thirtieth  day  of  October,  1866,  and  no  sum- 
mons was  issued  thereon,  and  an  amended 
complaint  was  filed  on  the  26tb  of  January, 
1857,  and  summons  issued  thereon,  held,  that 
the  suit  was  not  commenced  until  the  issuing 
of  the  summons.  (Green  y.  Jackson  Water 
Co.,  10  Cal.  374.) 

Cited  74  Cal.  263. 

Ck>mmencement  of  action  where  amended 
complaint  filed.  See  post,  643. 

Actions,  when  commenced.  See  Statute 
of  Limitations,  X,  1. 

Proceedings  in  eminent  domain,  when 
commenced.      See  Eminent  Domain,  IX,  3. 

Til.  Pleadings,  Oeneral  Boles  Belating  to. 
/.  Huh  That  Then  /'•  but  Oat  Form  of  Aetiott. 

21.  Under  our  system  there  is  but  one  form 
of  action ;  the  statute  makes  no  distinction 
in  matters  of  form  between  actions  of  contract 
and  those  of  tort,  and  relief  is  administered 
without  reference  to  the  technical  and  artifi- 
cial rules  of  the  common  law.  (Jones  v. 
Steamship  Cortes,  17  Cal.  487.) 

Cited  97  Cal.  504;  1  Ariz.  387;  1  Utah,  286. 

22.  Under  the  code  system  of  pleading, 
forms  of  action  are  cast  aside,  and  every  ac- 
tion is  now,  in  eSect,  a  special  action  on  the 
case.    (Rogers  v.  Dnhart,  97  Cal.  600.) 

23.  There  is  but  one  form  of  civil  action  in 
this  state,  and  where  a  complaint  sets  oat  a 
cause  of  action  In  clear  and  intelligible  lan- 
guage, to  which  the  defendants  answer,  the 
court  is  authorized  to  try  the  case  as  made, 
and  grant  any  relief  embraced  in  the  issues. 
(Hurlbutt  V.  N.  W.  Spaulding  Saw  Co.,  93 
Cal.  66.)  *-         » 

24.  There  is  but  one  form  of  civil  action  in 
this  state,  and  all  the  forms  of  pleadings, 
and  the  rules  by  which  their  sumciency  is 
to  be  determined,  are  prescribed  by  the 
Practice  Act.  Our  system  requires  the  facts 
to  be  alleged  as  they  exist,  and  repudiates  all 
fictions.  (Payne  v.  Treadwell,  16  Cal.  220.) 
Cited  1  Aria.  387;  1  Idaho,  N.  S.,  267. 

25.  Under  our  system  there  is  but  one  form 
of  action  to  enforce  private  rights,  whether 
legal  or  equitable ;  and  the  action  must  ba  in 
the  name  of  the  real  party  in  interest,  with 
certain  statutory  exceptions,  within  which 
cases  of  assignment  do  not  come.  (Wiggins  v. 
McDonald,  18  Cal.  126.) 


(»ted  64  Cal.  280;  86  Cal.  628;   1  Axis.  887;  1 
Idaho,  N.  8.,  267. 

26.  Court  cannot  determine  a  case  without 
regard  to  the  form  of  the  pleadings.  (Car- 
pentier  v.  Brenham,  50  Cal.  649.) 

27.  Act  that  declares  that  "  there  shall  be 
but  one  form  of  civil  action"  extends  onl^  to 
the  form  and  to  the  pleadings,  diBi>enaing 
with  technicalities  in  the  statement  of  the 
cause  of  action  and  defense,  without  regard 
to  ancient  forms,  whether  of  assumpEot,  tres- 
pass, or  ejectment,  etc.  (De  Witt  v.  Hays,  2 
Cal.  464.) 

28.  Distinction  in  form  of  actions  ex  delicto 
and  ex  contractu  was  abolished  by  statute, 
but  the  general  i>rinciples  which  govern  such 
actions  are  retained.  (Lubert  v.  Cbauvi- 
teau.  3  Cal.  458.) 

Cited  1  Ariz.  387. 

29.  There  can  be  no  proper  recovery  for  a 
conversion  upon  a  complaint  stating  a  cause 
of  action  in  claim  and  delivery,  though  per- 
haps, if  it  were  found,  after  suit  brought, 
that  the  defendant  bad  wrongfully  disposed 
of  the  property  before  suit,  the  plaintiff  might 
be  allowed  to  amend,  so  as  to  claim  damages 
for  a  wrongful  taking  or  conversion.  (Riciotto 
V.  Clement,  94  Cal.  105.) 

30.  Distinction  between  actions  of  assump- 
sit, trespass,  ejectment,  etc.,  has  not  been 
abolished  bv  the  act  declaring  that  there  shall 
be  but  one  form  of  civil  action.  (De  Witt  v. 
Hays,  2  Cal.  464.) 

31.  The  distinction  between  law  and  equiljy 
continues  as  marked  as  ever,  though  there  is 
no  difference  in  the  form  of  a  bill  in  chancery 
and  a  common-law  declaration,  under  our  sys- 
tem.   (De  Witt  V.  Hays,  2  Cal.  464. ) 

32.  Judgment  will  be  reversed  where  plain- 
tiff mistakes  his  form  of  action,  his  remedy 
being  in  contract,  and  not  in  tort.  (Butler 
V.  Collins,  11  Cal.  391.) 

Form  of  action  immaterial.  See  Coonter- 
claim,  5;  Trespass,  26. 

Form  of  proceedmg  immaterial  on  question 
of  bar  of  judgment.    See  Judgments,  280. 

Common-law  mlea  of  plMuiing  changed. 
See  Slander,  15. 

i.  Facts  Mtemtair  to  Sustain  Hight  and  Onlf 
Facts  Hecessarjr  to  be  Stated. 

33.  Those  facts,  and  those  only,  must  be 
stated  which  constitute  the  cause  of  action, 
the  defense,  or  the  reply.  (Green  v.  Palmer, 
16  Cal.  411.) 

84.  Each  party  mast  all^te  every  fact 
which  he  is  required  to  prove,  and  will  be 
preduded  from  proving  any  fact  not  alleged ; 
and  he  must  allege  nothing  afiSrmatively 
which  he  is  not  required  to  prove.  Negative 
allegations,  however,  are  uequently  neces- 
sary, though  they  are  not  to  be  proved. 
(Green  v.  Palmer.  16  Cal.  411.) 

36.  Only  such  facts  need  be  alleged  as  are 
reqaired  to  be  proved,  except  to  negative  a 
possible  x>erformance  of  the  obligation  which 
18  the  basis  of  the  action,  or  to  negative  an  in- 
ference from  an  act  which  is  in  itself  indiffer- 
ent.   (Payne  v.  Treadwell,  16  Cal.  220. ) 

36.  Pleadings  should  set  forth  facts  and  not 
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merely  opinions  of  parties.    (Snow  T.  Hal- 
stead,  1  Cfal.  359.) 
Aigumentative  pleading.    See  Slander,  76. 

3.  Sttttemtnts  Should  6*  Concisa  and  Clear; 

Surplutoff*. 

37.  Two  of  the  leading  ends  contemplated 
by  the  code  are  simplicity  and  economy.  As 
contributing  to  the  attainment  of  these  ends 
it  was  the  intention  of  the  code  to  require  the 
pleadings  to  be  so  framed  as  not  only  to  ap- 
prise the  parties  of  the  facts  to  be  proved  by 
them  respectively,  but  to  narrow  the  proofs 
on  the  trial.  (Piercy  v.  Sabin,  10  Cal.  22.) 
Cited  63  Cal.  427 ;  3  Nev.  666. 

38.  Common-law  system  of  procedure  has 
been  abolished  with  a  view  to  substitute  sim- 
plicity and  directness  for  complexity  and  cir- 
cuity of  action.  (KimlMdl  y.  Lobmas,  31  Cal. 
154.) 

Cited  6  Mont.  386,  386. 

39.  All  statements  in  a  pleading  must  be 
concisely  made,  and  when  once  made  must 
not  be  repeated.  (Oreen  v.  Palmer,  15  Cal. 
411.) 

40.  In  a  complaint  the  necessary  facts  to 
constitute  a  cause  of  action  must  be  stated  in 
unequivocal  language  and  not  left  to  infer- 
ence.   (Moore  v.  Besse,  30  Cal.  670.) 

41.  In  pleading,  the  essential  facts  upon 
which  the  legal  points  in  the  controversy 
depend  should  be  stated  with  clearness  and 
precision,  so  that  nothing  is  left  for  the  court 
to  surmise.  (Gates  v.  Lane,  44  Cal.  892.) 
Cited  86  Cal.  637. 

42.  Allegations  in  a  complaint  which  are 
absurd,  and  the  truth  of  which  is  impossible, 
and  which  are  inconsistent  with  other  allega- 
tions in  the  same  complaint,  may  be  disre- 
garded as  surplusage.  (Sacramento  County 
V.  Bird,  31  Cal.  66.) 

43.  The  words  "  duly,"  "  wrongfully,"  and 
"  unlawfully,"  when  used  in  connection  with 
issuable  facts,  while  they  do  not  vitiate  a 
pleading,  are  surplusage,  and  bad  better  be 
omitted.  (Miles  v.  McDermott,  31  Cal.  271.) 
Cited  86  Cal.  638. 

44.  An  averment  of  a  fact  constituting  tbe 
plaintiff's  cause  of  action  cannot  be  said  to  be 
irrelevant  or  redundant  to  itself.  (Jackson  v. 
Lebar,  63  Cal.  265.) 

Facts,  how  to  be  alleged.    See  ante,  24. 

Matters  of  substance  must  be  stated  dis- 
tinctly and  directly.    See  post,  YII,  6. 

Inducement,  matters  of,  do  not  render 
complaint  ambiguous.    See  post,  VIII,  3. 

Manner  of  statement  of  facts  constituting 
oauae  of  action.    See  post,  VIII,  2. 

Surplusage  or  redundant  matter,  striking 
out.    See  post,  VII,  13. 

Narration  in  pleading  is  redundant.  See 
Trover,  29. 

Surplusage,  what  is,  in  action  for  damages 
for  diversion  of  water.  See  Watercourses, 
XIV,  2,  p,  B. 

Redundant  matter  in,  does  not  vitiate.  See 
Estates  of  Deceased  Persons,  862. 

4,  Ultimate  and  Mot  Probatire  Facta  Should  be 

Stated;  Allegatione  of  Eridence. 

46.  Under  our  system  of  pleading,  facts 


only  must  be  stated.  This  means  the  facts, 
as  contradistinguished  from  the  law,  from 
argument,  from  hypothesis,  and  from  the 
evidence  of  the  facts.  (Green  v.  Palmer,  15 
Cal.  411.) 
Cited  18  Cal.  88:  19  Cal.  483;  22  Cal.  569;  23 

Cal.  169;   20  Cal.  21;   28  Cal.  547;   30  Cal. 

200,  364,  565;  32  Cal.  456;   36  Cal.  233;   37 

Cal.  265:  42  Cal.  351 ;   63  Cal.  427;   79  Cal. 

536 ;  82  Cal.  321 ;  82  Cal.  323 :  2  Mont.  101 ; 

6  Mont.  386;  3  Nev.  666;  7  Nev.  172;  3  Or. 

346. 

46.  Ultimate  facts  only,  and  not  such  aa 
are  probative,  should  be  stated  in  pleadings. 
(Miles  V.  McDermott,  31  Cal.  271.) 

ated  63  Cal.  427.) 

47.  In  alleging  facts,  the  ultimate  facts 
should  be  stat^,  and  where  a  complaint 
merely  states  tbe  evidence  from  which  such 
facta  are  deducible  a  demurrer  lies.  (Thomas 
V.  Desmond,  63  Cal.  426.) 

48.  In  pleading  it  is  tbe  ultimate  and  not 
the  probative  facts  which  should  be  averred ; 
and  it  is  error  in  the  court  to  exclude  evi- 
dence offered  to  establish  the  probative  facts, 
although  they  are  not  avened  in  tbe  com- 
plaint. (Grewell  v.  Walden,  23  Cal.  165.) 
Cited  63  Cal.  427 ;  100  Cal.  255. 

49.  Even  where  a  statement  of  evidentiarv 
facta,  if  admitted  to  be  true,  would  establisn 
prima  facie  an  ultimate  or  pleadable  fact, 
they  cannot  be  substituted  in  a  pleading  for 
an  allegation  of  the  fact  to  be  put  in  issue. 
(Harris  v.  Hillegass,  64  Cal.  463.) 

60.  It  is  a  cardinal  principle  in  pleading 
that  ultimate  and  not  probative  facts  are  to 
be  pleaded,  and  though  the  fact  that  plaintiff 
was  the  owner  and  entitled  to  the  possession 
of  the  property  at  a  previous  date  is  evidence 
from  wnicn  the  ultimate  fact  may  be  deduced 
by  a  presumption  of  continuance  of  tbe  right, 
yet  that  principle  has  no  application  to  tbe 
statement  of  facts  in  a  pleading,  and  cannot 
dispense  with  the  allegations  of  the  ultimate 
fact  of  right  of  possession  at  the  time  of  the 
commencement  of  the  action.  (Fredericks  v. 
Tracy,  98  Cal.  658.) 

61.  The  allegation  that  the  plaintiff  is  "the 
owner"  of  the  property  is  of  an  ultimate  fact, 
unless  the  context  shows  that  it  was  intended 
as  a  mere  conclusion  from  the  fact  stated. 
(Heeser  v.  Miller,  77  Cal.  192.) 

Cited  86  Cal.  130;  96  Cal.  606. 

62.  In  general,  tbe  allegation  that  one  is 
"  the  owner"  of  land  is  of  an  ultimate  fact, 
but  the  context  may  be  such  as  to  show  that 
it  is  a  mere  conclusion  of  law.  Tbe  allega- 
tion in  this  case  held  to  be  a  mere  conclusion 
of  law.  (Turner  v.  White,  73  Cal.  299.) 
CHted  77  Cal.  193,  273;  82  Cal.  9;  86  Cal.  130: 

91  Cal.  578. 

Ownership,  averments  as  to.  See  Mort- 
gages, 612. 

53.  Averments  in  tbe  complaint  of  the 
facts  constituting  a  deraignment  of  title  are 
but  averments  of  evidence,  and  are  not  ad- 
mitted by  a  failure  to  deny  them  in  the  an- 
swer.   (Biter  v.  Jewett,  33  Cal.  92.) 

64.  Evidence  should  not  be  alleged  in  a 
complaint.  Averments  of  mere  evidence  are 
not   admitted    by  failure  to  deny  them  in 
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the  answer.      (BacoaUlat  y.  Bene,   82  Cal. 

-450.) 

Cited  38  Cal.  128;  86  Cal.  233;  43  Cal.  236. 

55.  A  complaint,  whatever  may  be  the  char- 
acter of  relief  sought,  iua8t  state  only  isauable 
facts,  and  not  mere  matters  of  evidence. 
Where  this  rale  has  been  violated,  a  motion 
by  defendant  to  strike  out  the  irrelevant  mat- 
ter should  be  sustained.  (Bowen  t.  Aubrey, 
22  Cal.  566.) 
Oited  23  Gal.  112. 

56.  An  alle{;ation  in  a  complaint  that  B. 
executed  an  instrument  in  writing,  purport- 
ing  to  convey  to  T.  a  tract  of  land  which  is 
recorded  ^ stating  where),  is  a  mere  allegation 
•of  evidence,  and  may  be  disregarded  as  sur- 
plusage.    (Gates  V.  Salmon,  46  Cal.  361.) 

Denials  of  matters  of  evidence.  See  post, 
IX,  14. 

Matters  of  eyidenoe,  striking  ont.  See 
jwst,  124, 127. 

Allegations  of  evidence,  pleader,  whether 
bound  by.    See  poat,  YII.  lo. 

Evidence  of  facts  should  be  omitted.  See 
Ejectment,  V,  2. 

Facts  and  not  evidence  to  be  alleged.  See 
Halicions  Prosecution,  56. 

Probative  facta  should  not  be  pleaded.  See 
Suretyship,  71. 

Matters  of  evidence  in  complaint  should  be 
.stricken  out.    See  Ejectment,  111,  112. 

Ultimate  fact,  allegations  of  ownership  are 
-of.    See  Quieting  Title,  07,  et  seq. 

-5.  Mattrial  Megatioaa  and  Matter*  of  Subttaaee, 
What  ar»  and  How  Anrred. 

57.  The  test  of  the  materiality  of  an  aver- 
ment in  a  pleading  is  this :  could  the  averment 
be  stricken  from  the  pleading  without  leav- 
ing it  insufficient.  (Whitwell  v.  Thomas,  9 
Cd.  489.) 

58.  An  unessential,  or,  what  is  the  same 
thing,  an  immaterial,  allegation  is  one  which 
-«an  De  stricken  from  the  pleadine  without 
leaving  it  insufficient  and  need  not  be 
proved  or  disproved.  Whether  an  allegation 
be  material  may  be  determined  by  the  ques- 

"tion,  "Can  it  be  made  the  subject  of  a  ma- 
terial issue? "  In  other  words^  "  If  it  be 
denied,  will  the  failure  to  prove  it  decide  the 
-case  in  whole  or  in  part?  "  If  it  will  not, 
then  the  fact  alleged  is  not  material.  (Green 
V.  Palmer,  15  Cal.  411.) 
<Sted  S  Or.  369. 

59.  Distinction  between  proof  of  allegations 
•of  matter  of  substance  and  allegations  of  mat- 
ter of  description  stated.  (Castro  v.  Wet- 
more,  16  Cal.  379.) 

60.  Material  allegations  must  be  distinctly 
■stated  in  pleadings,  and  are  not  to  be  inferred 
from  doubtful  or  obscure  language.  (Camp- 
beU  y.  Jones,  38  Cal.  607.) 

61.  Complaint  should  allege  material  fact 
\>y  direct  averment,  and  not  by  inference. 
<titringer  v.  D.ivis,  30  Cal.  318.) 

62.  It  is  not  sufficient  to  state  a  material 
fact  in  a  complaint  by  way  of  recital;  it 
•bonld  be  directly  averred.  (Denver  v.  Bur- 
ton, 28  Cal.  549. ) 

Cited  30  Cal.  321. 
63.   Matten  of  aabstance  which  are  essen- 


tial elements  in  a  cause  of  action  mast  be 
presented  by  direct  averment,  and  not  by 
way  of  recital,  or  merely  as  exhibits  attached 
to  the  complaint.  (BurkeU  v.  Griffith,  90 
Cal.  532.) 

64.  Mattera  of  substance,  which  are  neces- 
sary to  be  alleged  in  the  complaint,  cannot 
be  left  out,  and  the  defect  supplied  oy  refer- 
ence to  an  exhibit  attached  to  and  made  a 
part  of  the  complaint.  (City  of  Los  Angeles 
v.  Signoret,  50  Cal.  298.) 

Cited  80  Cal.  612;  82  Cal.  606:  90  Cal.  542;  7 
Mont.  236;  3  Wyo.  143;  distinguished  80 
Cal.  613;  82  Cal.  636. 

6.  Matttn  Equally  Within  KnowMgt  »f  Othtr 

Party. 

65.  No  averment  of  notice  to  the  defendant 
is  requisite  in  the  complaint  where  the  mat- 
ters assigned  as  breacoes  lie  as  much  in  the 
knowledge  of  the  one  party  as  of  the  other. 
(People  v.  Edwards,  9  (Jal.  286.) 

Matter  pecnliarly  within  defendant's  knowl* 
edge,  demurrer.    See  post,  X,  6,  h. 

7.  Hightt  D»p*nd»irt  upon  Exception  to  Oeneral 
Rulee  or  Statutory  Pririlegee.  how  Pleaded. 

66.  Party  who  relies  upon  exception  to  gen- 
eral rule  must  state  the  facts  which  bring 
his  case  within  it.  (Senter  v.  Davis,  38  Cal. 
450.) 

67.  When  pleader  wishes  to  avail  himself 
of  statutory  privilege,  or  right  given  by  par- 
ticular facts,  be  must  show  the  facts ;  those 
facts  which  the  statute  requires  as  the  founda- 
tion of  the  right  must  be  stated  in  the  com- 
plaint.    (Dye  V.  Dye,  11  Cal.  163.) 

Cited  22  Cal.  637;  36  Cal.  448:  52  Cal.  352: 
71  Cal.  246;  4  Nev.  472;  18  Nev.  37. 

68.  In  pleading  title  to  land,  under  act  of 
legislature  which  prescribes  conditions  upon 
the  performance  of  which  the  title  may  be 
secured,  it  is  necessary  to  aver  a  perform- 
ance of  all  the  acts  required  by  the  statute. 
(Peoide  ex  rel.  Hastings  v.  Jackson,  24  Cal. 
630.) 

Cited  25  Cal.  303;  62  Cal.  352;  8  Nev.  97;  19 

Nev.  37. 

Sututoty  rigbta,  pleading  of.  See  Stat- 
utes, XI. 

8.  Allegatione  of  Law  or  Concluaiona  or  Freeump' 

tione  of  Law. 

69.  When  a  petition  or  complaint  states 
facts  which,  under  the  law,  warrant  the  re- 
lief prayed  for.  there  is  no  necessity  to  put 
the  taw  itself  into  the  pleadings.  (People 
ex  rel.  Miller  v.  Common  Council  of  the  City 
of  San  Diego,  86  Cal.  368.) 

70.  Presumptions  of  law  need  not  be  averred 
in  a  complHint.  (Henke  y.  Eureka  Endow- 
ment Assn.,  100  Cal.  429.) 

71.  That  which  is  implied  by  law  need  not 
be  pleaded.  (Wilhoit  y.  Cunningham,  87  Cal. 
463.) 

72.  In  pleadings,  statements  of  mere  con- 
clusions of  law  are  insufficient;  the  fact* 
from  which  the  conclusion  is  to  be  drawn 
must  be  stated,  (Levinson  y.  Schwartz,  22 
Cal.  229.) 

Cited  3  Nev.  566. 
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73.  Oonclarionfl  of  law  in  a  pleading,  w  far 
aa  they  are  correct,  are  oaelesB,  and  wnen  er- 
roneous are  worse  than  useless,  and  in  eittier 
case  will  be  treated  as  if  not  alleged,  in  con- 
sidering objections  to  the  pleading  raised  by 
demurrer.  (Ohm  v.  City  and  County  of  San 
Francisco,  92  Cal.  437.) 

74.  Averments  of  legal  conclusions  in  a 
pleading  do  not  obviate  the  necessity  for  a 
statement  of  the  facta  which  are  essential  to 
constitute  a  right  claimed  under  the  statute. 
(Aurrecoechea  v.  Sinclair,  60  Cal.  632,  649.) 

76.  An  averment  in  a  complaint,  that  an 
ayuntamiento  had  full  power  and  lawful 
authority  to  do  a  particular  act,  is  an  aver- 
ment of  a  conclusion  of  law,  and  does  not 
tender  an  issue  of  fact.  (Branham  v.  Mavor 
and  Common  Council  of  San  Jose,  24  Cal. 
686.) 
Cited  72  Cal.  622. 

Allegation  of  conclarion  of  lav.  See  Bank- 
ruptcy and  Insolvency,  66. 

Erroneous  conclusion  of  law,  effect  of  al- 
leging.   See  Guaranty,  25. 

Conclnsionsof  law,  allegations  of,  what  are. 
See  Injunctions,  201;  Insurance,  230;  Surety- 
ship, 74. 

Allegation  that  one  is  owner,  when  an  al- 
legation of  a  conclusion  of  law.    See  ante,  62. 

Conclusion  of  law,  ownership  is  not.  See 
Ejectment,  117. 

Erroneous  allegations  as  to  construction  of 
contract,  surplusage.    See  post,  YIII,  8. 

Indebtedness  is  conclusion  of  law.  See 
Contracts,  319,  et  seq;  Judgments,  176. 

Conclusion  of  law,  averment  that  certain 
amount  is  due.    See  Bills  and  Notes,  368. 

Conclusion  of  law,  averment  that  petition 
contained  no  allegations  of  any  legal  cause. 
See  Certiorari,  86. 

Conclusions  of  law,  allegation  as  to  mining 
lands.    See  Mines  and  Mining,  71. 

"Unlawfully"  or  "wrongfully,"  allegations 
that  acts  were,  are  conclusions  of  law.  See 
False  Imprisonment,  8. 

Conclusion  of  law,  allegation  that  posses- 
sion is  "  wrongful  or  unlawful."  See  Eject- 
ment, 136. 

Averment  that  one  nnlawfuUy  took  prop- 
erty is  averment  of  law.    See  Trover,  24. 

Conclusion  of  law,  averment  that  debt  dis- 
charged in  bankruptcy  is.  See  Bankruptcy 
and  Insolvency,  364. 

Allegation  that  no  notice  was  given.  See 
Taxation,  678. 

Conclusions  of  law^  allegation  of  want  of 
authority  or  jurisdiction.    See  Streets,  640. 

Conclusion  of  law,  all^tion  as  to  liability 
of  city.    See  Municipal  Corporations,  215. 

Forfeiture,  allegation  of  is  legal  conclusion. 
See  Forfeiture. 

Legal  conclusion,  allegations  asto  onlawful 
allowance.    See  Supervisors,  103. 

Ultimate  fact,  allegation  that  road  is  public 
highway.    See  Injunctions,  251. 

Ultimate  and  probative  facts  and  conclu- 
sions of  law.    See  Fraud,  116. 

Denials  of  conclusions  of  law  raise  no  issue. 
See  post,  IX,  IS. 

9.  Paptra  and  Contracts,  Horn  Made  Part  of. 
76.  Records  and  papers  cannot  be  made  a 
part  of  a  pleading  by  merely  referring  to 


them,  and  praying  that  they  may  be  taken  as 
a  part  of  such  pleading,  witnout  annexing  the 
originals  or  copies  as  exhibits,  or  incorporat- 
ing them  with  the  answer,  so  as  to  form  a 
part  of  the  record  in  the  cause.  (People  ex 
rel.  Carrillo  v.  De  La  Guerra,  24  Cal.  73.) 
Cited  82  Cal.  606. 

77.  While  nnder  our  system  it  is  good 
pleading  to  set  forth  in  full  an  instrument 
upon  which  the  action  or  defense  is  founded, 
yet  this  does  not  apply  to  preliminary  and  col- 
lateral matters  of  substance.  Such  matters 
must  be  alleged,  and  recitals  in  the  instru- 
ment cannot  serve  as  such  allegations.  (Lam- 
bert V.  Haskell.  80  Cal.  611.) 

Cited  82  Cal.  m. 

Admission  of  tmth  of  contract  attached  to 
pleading  by  failing  to  deny  under  oath.  See 
post,  IX,  19. 

Exhibits  attached  to  answer,  how  verified. 
See  post,  165. 

CJomplaint  on  written  instrument.  See 
post,  VlU,  8. 

10.  Pl»ad»r,  Wh»th»r  Bound  by  hit  Mogationo: 
Street  of  Admi»aion»  in  Pleadings. 

78.  Pleader's  conclusions  from  admitted 
facts  are  not  admitted  to  be  correct.  The 
proper  deductions  from  the  admitted  facts 
must  be  drawn  by  the  court.  (Glide  v. 
Dwyer,  83  Cal.  477.) 

79.  An  allegation  in  a  pleading  does  not 
estop  the  party  pleading  it  from  proving  that 
the  allegation  is  not  correct,  unless  the  allega- 
tion is  made  of  an  issuable  fact.  (Patterson 
V.  Keystone  Min.  Co.,  30  Cal.  360.) 

Cited  42  Cal.  351. 

Estoppel  by  matter  of.     See  Estoppel,  III. 

Estoppel  from  pleadings  in  ejectment.  See 
Ejectment,  V,  5. 

Evidence,  pleadings  as.  See  Evidence, 
111,8. 

Attorney  must  stand  by  definition  of  his 
pleadings.    See  Counterclaim,  31. 

80.  Question  as  to  what  facts  are  admitted 
by  pleadings  is  one  for  court  and  not  for  the 
jury;  and  the  court  should  not  submit  such  a 
question  to  a  jury.  (Tevis  v.  Hicks,  41  Cal. 
123.) 

Cited  16  Col.  216. 

81.  Both  court  and  jury  are  bound  by  ad- 
missions of  the  pleadings  as  to  the  withhold- 
ing of  possession  and  as  to  the  rental  value  of 
the  premises,  to  the  extent  of  those  admis- 
sions.    (Johnson  v.  Yisher,  96  Cal.  310.) 

82.  A  defendant  on  the  trial  oannot  convert 
a  fact  admitted  by  the  pleadings.  (Bradbniy 
V.  Cronise,  46  Cal.  287.) 

83.  Where  the  admissions  in  an  answer 
negative  its  general  denials,  the  latter  may 
be  disregarded  and  judgment  asked  upon  the 
former,  where  the  complaint  is  verified,  and 
the  answer  consists  of  such  admissions  and 
denials.  (Fremont  v.  Seals,  18  Cal.  488.) 
Cited  1  Utah,  226. 

84.  If  the  allegations  of  the  complaint  are- 
sufficient  in  law  to  entitle  the  plaintiff  to  re- 
cover, the  defendant  cannot  dispute  his  right 
to  recover  while  he  admits  the  facts  stated, 
unless  he  avers  new  facts  which  defeat  their 
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85.  An  admission  in  the  answer  of  the  aver- 
ments of  the  complaint  that  defendant  re- 
ceived money  to  plaintiff's  use,  and  refused 
to  pav  the  same  on  demand,  does  not  preclude 
the  aefendant  from  proving  payment,  if  he 
■eta  up  payment  as  new  matter  in  the  an- 
swer. (McDonald  v.  Davidson,  30  Gal.  174.) 
Cited  80  Cal.  322 ;  7  Nev.  40. 

Admissions  by  failure  to  deny.  See  post, 
IX,  19. 

Admissions  of  validity  of  contract  attached 
to  pleading  by  failure  to  deny.  See  post, 
IX,  19. 

Admissions  in.   See  Assault  and  Battery,  1. 

Admissions  in  petition  for  letters.  See 
Executors  and  Administrators,  I,  2. 

Admissions  in  pleadings  in  suit  to  quiet 
title.    See  Quieting  Title,  III,  6. 

Admission  of  falsity  of  (Uiarge  in.  See 
Slander,  30. 

Declaration  of  trust  in  verified  answer.  See 
Trusts  and  Trustees,  3. 

Admissions  in  pleadings,  binding  effect  of. 
See  Quieting  Title,  116. 

Evidence  assailing  admissions  in  pleading. 
See  Specific  Performance,  196. 

Admissions  in,  findings  contrary  to.  See 
Findings,  X,  4. 

Admission  of  oonttact  in  answer  waives 
■tatute  of  frauds.  See  Statute  of  Frauds,  146. 

//.   Conttniction  of  PhadingB. 

86.  Ck^nstruction  of  pleadings  is  the  duty  of 
the  court,  and  it  is  error  to  instruct  the  jury 
in  such  a  manner  as  to  leave  it  for  them  to 
determine  whether  or  not  the  answer  denies 
certain  allegations  of  the  complaint.  (Taylor 
T.  Middleton.  67  Oal.  656.) 

87.  In  the  construction  of  a  pleading,  for  the 
jmrpose  of  determining  its  effect,  its  allega- 
tions must  be  liberally  construed  with  a  view 
to  substantial  justice.  (Moore  v.  Moore,  56 
Cal.  80.) 

Cited  71  OaX.  690. 

88.  It  is  presumed  that  the  pleader  states 
his  case  as  favorably  for  his  side  of  the  con- 
troversy as  the  facts  will  justify ;  and  hence 
the  rule  that  his  pleading  must  be  construed 
most  strongly  against  him,  and  that  its  am- 
biguities must  be  resolved  against  him. 
(Rogers  v.  Shannon,  52  Cal.  09;  Green  v. 
CovQlaud,  10  Cal.  317,  cited  29  Cal.  16.) 

Presumption  a([ainst  pleader  does  not  re- 
quire him  to  anticipate  matters  of  defense. 
See  poet,  YIII,  4. 

89.  Pleadings  must  be  most  strongly  taken 
against  pleader.  (Chipman  v.  Emenc,  5  Cal. 
49;  Dickinson  v.  Maguire,  9  Cal.  46;  Collina 
V.  Townsend,  58  Cal.  608;  Hays  v.  Steiger,  76 
Cal.  656.) 

90.  When  the  plain  tifl  stands  on  the  sufiB- 
denc^  of  his  pleading,  as  against  a  demurrer 
pointing  out  the  particulars  wherein  it  is  al- 
leged to  be  insufficient,  the  rule  that  the 
pleading  must  be  construed  most  strongly 
against  the  pleader  clearly  applies.  (Glide 
V.  Dwyer,  83  Cal.  477.) 

91.  Pleadings  when  ambiguous  are  con- 
strued most  strongly  against  pleader.  (Snow 


y.  Halstead,  1  Cal.  359;  Moore  ▼.  Besae,  30 
Cal.  670;  Triscony  v.  Orr,  49  Cal.  612;  People 
V.  Wong  Wang,  92  Cal.  277.) 
<  92.  The  common-law  rule,  that  a  pleading 
must  be  taken  most  strongly  against  the 
pleader  where  the  language  used  is  ambieu- 
ous,  has  no  application  where  the  pleaaer 
confesses  that  nis  pleading  is  ambiguous  and 
asks  to  amend  it.  Per  Sanderson,  C.  J., 
Currey,  J.,  concurring.  (Nevada  County  etc. 
Canal  Co.  v.  Kidd,  28  Cal.  673.) 
<3ited  32  Cal.  102. 

93.  Presumption  is  that  complaint  correctly 
states  contract  which  was  the  cause  of  action 
as  against  the  plaintiff.  (Johnson  v.  Moss,  45 
Cal.  515.) 

Cited  99  Cal.  619. 

94.  The  rule  requiring  the  pleading  to  be 
most  strongly  construed  against  the  pleader 
does  not  require  such  a  construction  to  be 
given  (if  it  will  reasonably  bear  a  different 
one)  as  will  make  the  pleading  absurd. 
(Marshall  v.  Shafter,  32  Cal.  176.) 

Construed  most  strongly  against  pleader. 
See  Eminent  Domain,  97;  Mandamus,  150; 
Negligence,  61 ;  Slander,  77  \  Venue,  58. 

Ambiguity  is  resolved  against  pleader.  See 
Cross-complaint,  28. 

96.  Whole  pleading  must  be  construed  to- 
gether ;  and  it  is  not  proper  to  eliminate  a 
single  paragraph  from  an  answer,  and  give 
effect  to  it  as  a  denial,  when  it  appears  from 
the  context,  and  other  portions  of  it,  that 
the  denial  was  intended  to  be  hypothetical. 
(Alemany  t.  City  of  Petaluma,  38  Cal.  553.) 

96.  In  construing  pleading  it  must  be  taken 
as  a  whole.    (Glide  v.  Dwyer,  83  Cal.  477.) 

97.  In  construing  a  pleading,  it  is  not  per- 
missible to  take  an  isolated  sentence,  separ- 
ated from  its  context,  and  give  effect  to  it  as 
an  independent  averment,  unless,  upon  the 
whole  pleading,  it  appears  to  have  been  so  in- 
tended.   (Fansh  V.  Coon,  40Cal.  33.) 

98.  The  character  and  effect  of  an  averment 
that  may  be  uncertain  in  one  of  its  clauses  is 
not  limited  to  a  construction  of  that  clause 
merely,  but  the  averment  is  to  be  considered 
as  a  whole,  and  in  connection  with  the  entire 
complaint,    (Bates  v.  Babcock,  95  Cal.  479.) 

99.  If  complaint  contemplated  certain  end, 
it  equally  intended  the  use  of  all  the  necessary 
means.    (Adams  v.  Woods,  8  Cal.  306. ) 

100.  An  averment  that  the  defendant  prom- 
ised and  agreed  to  pay  the  plaintiff  seven 
hundred  and  fifty  dollars,  if  he,  the  plaintiff, 
succeeded  in  defeating  two  certain  actions  des- 
ignated in  the  complaint,  is,  unless  demurred 
to,  good  as  an  averment  that  he  promised  to 
pay  when  the  plaintiff  succeeded.  (Cum- 
mings  V.  Howard,  63  Cal.  503.) 

101.  An  averment  that  a  given  person  was 
"during  his  lifetime"  the  owner  oi  a  piece  of 
land  is  equivalent  to  an  averment  that  he  was 
the  owner  continuously  throughout  his  life- 
time.    (Riddell  v.  Harrell,  71  Cal.  264. ) 

(General  and  special  allegation  which  con- 
trols.    See  Mechanics'  Liens,  45. 

Character  of  pleading,  how  determined. 
See  Cross-complaint,  5,  24, 

Denomination  of  pleadings.  See  Counter- 
claim, 29-31 ;  Cross-complaint,  25. 
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JnsticeB'  coarts,  conetruction  of  pleadings 
in.    See  Justices  of  the  Peace,  Y,  2. 

12.  Defects  in  Pleading,  how  Cured;  Review  of. 

102.  Although  the  allegations  of  a  pleading 
are  defective,  yet,  if  there  is  not  an  entire 
want  of  allegations  constituting  a  cause  of  ac- 
tion, and  no  demurrer  is  filed  or  objection 
made  in  the  court  below,  the  judgment  will 
not  be  disturbed.  (Lee  ▼.  Figg,  37  Gal.  328.) 
Cited  87  Cal.  403. 

103.  A  defective  averment  in  a  complaint  is 
immaterial,  if  the  defect  is  suppliea  by  the 
answer.    (Bums  v.  Gushing,  96  Cal.  669.) 

104.  When  a  complaint  fails  to  set  forth 
material  facts  so  that  no  cause  of  action  is 
stated,  but  the  answer  avers  such  facts,  the 
omission  in  the  complaint  becomes  imma- 
terial, and  the  defect  therein  is  cured  by  the 
answer.  (Shively  v.  Semi-Tropic  Land  etc. 
Co.,  99  Oal.  250.) 

106.  The  omission  of  a  material  fact  in  a 
complaint  is  cured  by  its  averment  in  a  cross- 
complaint  of  the  defendant,  and  the  admis- 
sion of  such  averment  in  the  answer  to  the 
cross-complaint ;  and  the  fact  that  there  is  a 
demurrer  to  the  complaint  does  not  take  the 
case  out  of  the  rule  of  express  aider.  (Cohen 
v.  Knox,  90  Gal.  266.) 

106.  A  party  who  seeks  relief  must  himself 
state  the  facts  upon  which  he  relies ;  failing 
in  this,  he  cannot  derive  benefit  from  a  cross 
bill  which  states  another  and  different  cause 
of  action  in  his  behalf.  (Mercier  t.  Lewis, 
89  Cal.  632.) 

Cited  65  Cal.  440. 

Defects  in  complaint  supplied  by  answer. 
See  Vendor  and  Vendee,  380. 

Objection  to  complaint  waived  by  answer- 
ing to  merits.    See  Judgments,  682. 

Defect  in  complaint,  what  not  cured  by  an- 
swer.   See  Taxation,  635. 

Uncertainty  cured  by  answer  and  judg- 
ment.   See  Ucenses,  97. 

Omissions  cured  by  averments  of  answer. 
See  Insurance,  134. 

Complaint,  defects  in  cored  by  all^ations 
in  counterclaim,  when.  See  Landlord  and 
Tenant,  287. 

107.  A  defective  allegation  of  a  fact  may  be 
cured  by  de&ult  or  verdict ;  but  not  so  the 
entire  aosence  of  any  allegation  whatsoever. 
(Hentsch  v.  Porter,  10  Cal.  666.) 

Cited  23  Cal.  130. 

108.  Defects  in  the  statement  of  a  cause  of 
action  may  be  cured  by  failing  to  answer  or 
by  verdict,  but  not  a  defective  cause  of  ac- 
tion.   (Harmon  v.  Ashmead,  60  Cal.  439. ) 

1(M.  When  a  complaint  contains  the  sub- 
stantial averments  of  a  cause  of  action, 
though  defective  in  form  and  certainty,  the 
defect  is  cured  by  a  verdict  or  default.  (Peo- 
ple T.  Rains,  23  Gal.  127.) 

110.  Where  a  complaint  for  money  reoeived 
by  defendant  to  plaintiS's  use,  to  be  paid 
when  requested,  avers  that  defendant,  though 
requested,  has  not  paid,  the  defect  in  such 
form  of  averment  of  a  demand  of  payment,  if 
any  there  be.  is  cured  by  a  verdict.  (Jones 
v.Block,  30Cal.  227.) 

111.  The  general  rule  as  to  the  effect  of  a 


verdict  upon  defects  in  pleading  is,  that 
wherever  facts  are  not  expressly  stated  which 
are  so  essential  to  a  recovery  that,  without 
proof  of  them  on  the  trial,  a  verdict  could  not 
have  been  rendered  under  the  direction  of 
the  court,  then  the  want  of  the  express  states 
ment  is  cured  by  the  verdict,  provided  the 
complaint  contain  terms  sufficiently  general 
to  comprehend  the  facts  in  fair  and  reason- 
able intendment.  (Gamer  v.  Marshall,  9 
Cal.  268.) 

Cited  10  Cal.  669;  23  Cal.  130;  3  Mont.  453; 
3  Or.  405. 

112.  While  the  entire  absence  of  an  aver- 
ment which  is  essential  to  a  cause  of  action  ia 
at  any  time  available  to  the  defendant,  yet 
the  defective  allegation  of  a  cause  of  action  is 
cured  by  verdict,  and  it  is  too  late  after  trial 
and  decision  for  a  defendant  to  make  objec- 
tions to  a  complaint  that  should  have  been 
raised  by  special  demurrer.  (City  and 
Ck>unty  of  San  Francisco  v.  Pennie,  93  Cal. 
466.) 

113.  A  verified  complaint,  which,  in  stating 
a  special  demand  essential  to  the  cause  of  ac- 
tion, contains  only  the  general  averment  that 
"defendants  though  often  requested  have  re- 
fused." etc.,  is  siuBcient  in  this  respect  un- 
less aemurred  to  for  want  of  certainty.  If 
not  demurred  to  the  defective  averment  is 
cured  by  verdict  and  judgment,  and  the  objec- 
tions cannot  be  raised  for  the  first  time  in 
the  appellate  court.  (Mills  v.  Barney,  22  Cal. 
^.) 

114.  The  doctrine  that  a  defective  pleading 
may  be  cured  by  verdict  has  no  application 
where  there  is  an  entire  absence  of  a  material 
allegation.  (Richards  v.  Travelers'  Ins.  Co., 
80  Cal.  505.) 

Cited  2  Idaho,  1207. 

Objection  cured  by  verdict.  See  Variance, 
36. 

Defective  allegation  as  to  ouster  waived 
after  verdict.    See  Ejectment,  134. 

CJomplaint,  defect,  what  not  cured  by  ver^ 
diet.    See  Insurance,  126. 

Defect  in,  cured  by  judgment.  See  Estates 
of  Deceased  Persons,  231. 

Defect  in  complaint,  what  not  cured  by  de- 
fault.   Sue  Ejectment,  128. 

116.  Where  a  defense  is  required  to  be 
pleaded  sx>ecially,  the  omission  to  plead  it  is 
not  cured  by  the  introduction  of  evidence  in 
support  of  it  on  the  trial  without  objection  on 
the  part  of  the  plaintiff.  (Smith  v.  Owena, 
21  Cal.  n.) 
Cited  28  Cal.  284. 

116.  A  defense  which  is  not  pleaded  cannot 
be  considered,  although  shown  by  the  evi- 
dence. The  rule  as  to  curing  defects  by  liti- 
gating a  matter  without  objection  applies 
only  where  the  pleading  is  defective,  and  not 
where  there  is  a  total  absence  of  averment. 
(Wilson  V.  White,  84  Cal.  239.) 

117.  Where  certain  material  averments  of 
the  plaintiff's  complaint  were  so  defectively 
denied  that,  hpon  motion,  such  denials  might 
properly  have  been  stricken  out  as  sham  and 
irrtJevant,  yet  without  such  objection  made 
thereto  the  plaintiff  introduced  proof  at  the 
trial  in  their  support,  held,  that,  by  introduc- 
ing said  proof,  the  plaintiff  waived  all  objeo* 
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tions  to  the  snfficiency  of  said  denials,  and 
the  court  properly  refused  an  instruction  to 
the  }ary,  asked  by  the  plaintiff,  to  the  effect 
that  the  facts  so  averrea  were  admitted  to  be 
tnie  for  all  the  purposes  of  said  trial.  (Tynan 
V.Walker,  35  Gal.  634.) 
Cited  60  Cal.  630. 

118.  In  such  case,  it  the  plaintifi  had  re- 
^rded  said  denials  as  insufficient,  and  de- 
nted to  take  advantage  of  the  fact,  ne  should 
have  moved  to  strike  them  out  on  the  ground 
that  they  were  sham  and  irrelevant.  Under 
the  provisions  of  section  50  of  the  Practice 
Act,  denials  contained  in  an  answer,  which 
do  not  explicitly  traverse  the  material  allega- 
tions of  the  complaint,  may  be  stricken  out, 
on  motion,  as  sham  and  irrelevant.  (Tynan 
V.  Walker,  86  Cal.  634.) 

119.  The  rule  that,  where  proof  has  been 
admitted  on  the  trial  without  objection  that 
the  answer  was  insufficient  to  raise  an  issue 
upon  the  subject  matter  of  the  proof,  the  de- 
fect is  cured,  rests  partly  upon  the  estoppel  of 
the  plaintifi  to  object  to  a  defect  in  the  plead- 
ing until  it  was  too  late  to  remedy  it.  therebv 
inducing  his  opponent  to  rely  upon  the  plead- 
ii^  as  sufficient,  and  partly  on  the  ground  that 
the  issue  has  been  fairly  tried,  and  neither 
party  has  been  prejudiced  by  the  want  of  a 
good  pleading ;  but  this  rule  does  not  api>ly 
where  the  evidence  given  was  relevant  to  is- 
sues actually  joined  upon  the  sufficiency  of  the 
proofs  of  loss  under  a  flie  insurance  policy, 
and  where  the  answer  of  the  insurance  com- 
pany raised  no  issue  as  to  fraud  of  the  plain- 
tiff or  forfeiture  of  the  policy,  and  the  de- 
fendant was  not  misled  by  the  conduct  of  the 

Elaintiff.  (Greiss  v.  State  Investment  and 
ns.  Co.,  98  Cal.  241.) 

Supplying  defects  by  evidence.  See  Estates 
of  Deceased  Persons,  381,  386. 

Waiver  of  defective,  by  evidence  introduced 
without  objection.    See  Estoppel,  117. 

Defects  not  supplied  by  evidence.  See  Es- 
tates of  Deceased  Persons,  353. 

Order  remedying  defect  in  petition.  See 
Estates  of  Deceased  Persons,  38e. 

Appealability  of  rulings  on  pleadings.  See 
App^s,  II,  17. 

Keview,  sufficiency  of  pleadings,  how  pre- 
sented for.    See  Appeals,  YII,  2. 

Appeals,  pleadings  bow  identified  or  an- 
tbenticated.    See  Appeals,  VI,  6,  d,  B. 

Sufficiency,  objection  first  taken  on  appeal. 
See  Appeals,  XI,  14,  d. 

Flea(ungs,  service  of,  oUection  first  taken 
on  appeal.    See  Appals,  XI,  14,  d. 

Appeal,  immaterial  errors  in  pleadings. 
See  Appeals^  XI,  12,  c. 

Presumptions  in  favor  of  pleadings.  See 
Appeals,  XI,  24,  e. 

Certiorari,  review  of  insufficient  pleadings 
by.    See  Certiorari,  III,  2,  a. 

13.  Striking  Out  Phadiugt. 

120.  To  strike  out  a  pleading,  which  is  sus- 
ceptible of  being  amended  by  a  statement  of 
facts  known  to  exist,  and  which  constitute  a 
cause  of  action  or  defense  to  an  action,  is  a 
harsh  proceeding,  and  should  only  be  resorted 
to  in  extreme  cases.  (Bums  v.  ScooBy,  98 
Cal.  271.) 


121.  Where  a  plaintiff  commences  an  action 
by  filing  a  complaint  and  issuing  summons, 
but  makes  no  service  on  the  defendant  until 
nine  years  have  elapsed,  an  order  of  the  court, 
made  on  defendant  s  motion,  striking  out  the 
complaint  for  want  of  prosecution,  is  not  such 
an  abuse  of  discretion  as  to  justify  the  ap- 
pellate court  in  reversing  the  order.  (Dupuy 
V.  Shear,  29  Cal.  238.) 

Cited  39  Cal.  461. 

122.  The  existence  of  superfluous  matter  in 
a  complaint  may  be  remedied  by  a  motion  to 
strike  out.    (Mora  v.  Le  Roy,  68  Cal.  8.) 

123.  Superfluous  matter  in  a  complaint, 
when  inserted  by  itself,  should  be  struck 
out,  or  disregarded  as  surplusage.  (Boles  v. 
Cohen,  16  Cal.  150.) 

124.  Matters  of  evidence  and  unnecessary 
matteis  of  description  of  demanded  premises, 
should  be  stricken  out  of  a  complaint  to  re- 
cover possession  of  land.  (Willson  v.  Cleave- 
land,  30  Cal.  192.) 

Cited  30  Cal.  565;  32  Cal.  466;  36  Cal.  233;  2 
S.  Dak.  140. 

126.  Immaterial  matter  inserted  in  a  com- 
plaint is  irrelevant,  and  should  be  stricken  out 
as  such  on  motion  duly  made.  (Larco  v. 
Casanueva,  30  Cal.  660.) 

128.  It  is  only  irrelevant  and  redundant 
matter  which  mav  be  stricken  from  a  plead- 
ing by  virtue  of  the  provisions  of  section  453 
of  the  Code  of  Civil  Procedure,  i Jackson  v< 
Lebar,  53  Cal.  265.) 
Cited  76  Cal.  303, 

Rednndan^,  remedy  for  is  by  motion  to 
strike  out.    Siee  post,  X,  6,  c. 

Matters  not  essential,  striking  out.  See 
post,  X,  6,  g. 

Surplusage,  striking  out.    See  post,  IX,  8. 

127.  It  is  proper  to  strike  from  a  complaint 
the  statement  of  matter  which,  though  it 
may  be  proper  to  be  shown  in  evidence  upon 
the  trial  of  the  action,  adds  nothing  to  the 
ultimate  and  issuable  facts  alleged  in  the 
complaint.  (County  of  San  Joaquin  v.  Budd, 
96  Cal.  47.) 

128.  Material  averment  which  is  defec- 
tively stated  should  not  be  stricken  out.  The 
remedy  is  a  special  demurrer.  (Swain  v. 
Bumette,  76  Cal.  299.) 

129.  If  some  of  denials  of  answer  are 
deemed  good,  and  others  bad,  the  plaintiff 
may  move  to  strike  out  the  latter.  This  prao 
tice  is  justified  by  the  fiftieth  section  of  the 
Practice  Act.  Answers  consisting  of  denials, 
which  do  not  explicitly  traverse  tne  material 
allegations  of  the  complaint,  are  sham  and 
irrelevant  within  the  meaning  of  the  statute. 
(Gay  V.  Winter,  34  Cal.  153.) 

130.  Suit  for  services  as  agent  of  defendant 
under  a  contract.  Defendant  -in  answer  sets 
up  a  violation  of  the  contract  on  the  part  of 
plaintiff,  and  also  certain  other  matters 
amounting  to  a  tort  on  his  part — as  conspiracy 
to  have  the  property  of  defendant  sold  and 
bought  in  by  him,  circulating  false  reports 
that  defendant  was  bankrupt,  ite  affairs  a 
swindle,  ete.  Held,  that  this  latter  portion 
of  the  answer  was  properly  struck  out  on 
motion  of  plaintiff.  (Bates  v.  Sierra  Nevada 
ete.  Min.  Co.,  18  Cal,  171.) 
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181.  Though  certain  defenges,  by  way  of 
eetofi,  are  pleaded  in  the  answer  in  a  very  in- 
formal  and  inartificial  manner,  still  if  the 
facts  showing  that  they  constitute  valid 
claims  against  the  plaintiff,  are  sufficiently 
Btated,  the  defenses  ought  not  to  be  struck 
out.  (Wallace  v.  Bear  BiverW.  &  Min.  Co., 
18  Cal.  461.) 

Cited  1  Idaho,  N.  S.,  691. 

Sham  answer^  may  be  stricken  out.  See 
ante,  118. 

182.  F.  recovered  judgment  against  H., 
foreclosing  a  mortgage  on  certain  lands,  and 
under  an  order  ol  sale  duly  issued  thereon 
the  sherifi  sold  and  in  due  course  conveyed 
the  said  lands  by  deed  to  B.,  who,  under  a 
writ  of  assistance,  duly  issued,  procured  C. 
to  be  dispossessed  of  a  certain  tract  of  land  as 
beinK  within  said  deed.  C.  subsequently  pro- 
cured from  the  court  rendering  said  judg- 
ment, upon  proper  motion  and  notice  thereof 
to  B.,  and  alter  trial,  on  the  merits  of  the  is- 
sues arising  thereon,  an  order  to  be  restored 
to  said  possession,  on  the  ground  that  said 
tract  of  land  was  not  within  said  deed,  and 
was  so  restored,  under  said  order,  which  be- 
came final.  Subsequently  B.  brought  eject- 
ment against  C.  to  recover  said  land,  to  which 
C,  in  answer,  after  setting  up  said  facts,  and 
that  B.  bad  and  claimed  no  other  title  to  said 
land  except  under  said  deed,  pleaded  that,  as 
between  B.  and  C,  the  title  thereto  was  res 
adjudicata.  Held,  that  the  facts  so  pleaded 
constituted  no  bar  or  legal  defense  to  B's 
action  against  C.  to  recover  said  land,  and 
that  the  court  below  did  not  err  in  striking 
out  BO  much  of  C's  answer  as  set  up  the 
same.     (Boggs  v.  Clark,  37  Cal.  236.) 

133.  A  motion  should  be  granted  to  strike 
out  an  unverified  answer,  or  one  which  is  in- 
sufficiently verified  by  the  attorney  of  the 
party  making  the  answer.  (Silcox  v.  Lang, 
78  Cal.  118.) 

134.  In  all  cases  not  within  the  exception 
of  the  statute,  an  answer  without  a  verifica- 
tion to  a  complaint  duly  verified  may  be 
stricken  out  on  motion ;  and  application  for 
judgment,  as  upon  a  default,  may  be  made  at 
the  same  time.  (Dram  v.  Whiting,  9  Cal. 
422.) 

Cited  28  Cal.  297;  14  Col.  66;  1  Idaho,  N.  B., 

662. 

136.  Inability  of  counsel  to  obtain  defend* 
ant's  verification  in  time  may  be  good  ground 
for  an  extension  of  time  to  answer,  but  can- 
not avail  in  resisting  a  motion  to  strike  out 
and  for  judgment  after  the  answer  is  filed. 
(Drum  V.  Whiting,  9  Oal.  422.) 

Allowing  verification  on  motion  to  strike 
out.    See  post,  VII,  14. 

136.  A  rule  of  court  provided  that  notice 
be  given  of  all  motions  not  ex  parte.  Held, 
that  it  was  error  to  strike  out  an  answer  as 
ebam  and  irrelevant  without  notice  to  the  de- 
fendant. (Arata  v.  Tellurium  GK>Id  etc.  Min. 
Co.,  66  Cal.  340.) 

137.  It  is  irregular  to  entertain  an  ex  parte 
motion  to  take  the  defendant's  answer  on  the 
files,  without  proof  that  a  copy  of  the  affidavit 
on  which  the  motion  is  founded,  together 
with  notice  of  the  motion,  has  been  served  on 
the  defendant's  attorney  a  reasonable  time 


before  making  the  motion.   (Stevens  v.  Boss. 
1  Cal.  94.) 

138.  A  motion  made  to  strike  out  portions 
of  a  complaint  that  does  not  specifically  point 
out  the  objectionable  matter  is  too  general, 
and  the  court  might  properlydeny  the  motion 
on  that  ground.  (People  v.  Empire  (^old  etc. 
Min.  Co.,  33  Cal.  171.) 

139.  When  a  case  is  tried  without  any  mo- 
tion to  strike  out  certain  denials  in  the  an- 
swer, and,  after  judgment  upon  such  trial  is 
reversed  upon  appeal,  no  motion  to  strike  out 
is  made  for  a  series  of  years  after  the  remit- 
titur is  filed  until  just  before  the  commence- 
ment of  the  second  trial,  the  delay  operates 
as  a  waiver,  and  a  motion  to  strike  out  comes 
too  late  to  be  regarded.  (Silvarer  v.  Hansen, 
77  Cal.  579.) 

140.  If  an  answer  is  filed,  raising  an  issue 
or  issues,  and  a  trial  is  had,  and  witnesses 
are  sworn  and  examined,  and  the  court  takes 
the  case  into  consideration,  it  cannot  then 
strike  out  the  answer  of  the  defendant,  and 
enter  his  default,  and  render  judgment  for 
plaintiS  for  the  amount  claimeid  in  the  com- 
plaint.   (Abbott  V.  Douglass,  28  Cal.  296.) 

141.  A  motion  to  strike  out  portions  of  a 
pleading  admits  only  those  averments  con- 
tained   in    said    portions   which    are   well 

g leaded.    (Oroville  etc.,  R.  R.  Co.  v.  Plumas 
k)unty,  87  Cal.  364.) 

142.  An  answer,  notwithstanding  an  order 
to  strike  it  out,  is  still  entitled  to  its  place  in 
the  judgment-roll.  (Abbott  v.  Douglass,  28 
Cal.  296.) 

143.  Where  an  amended  complaint  is  filed 
after  the  action  of  the  court  in  striking  out 
portions  of  the  original  complaint,  the  error, 
if  any,  in  the  order  striking  out  is  thereby 
waived.     (Collins  v.  Scott,  100  Cal.  446.) 

144.  An  order  refusing  to  strike  out  a  plead- 
ing is  not  deemed  excepted  to  unless  made  in 
the  absence  of  the  party  complaining ;  and  an 
assignment  of  error  in  such  refusal  will  not 
be  considered  upon  appeal,  where  the  record 
fails  to  show  either  that  the  appellant  ex- 
cepted to  the  ruling  of  the  court,  or  that  he 
was  absent  when  the  ruling  was  made,  and  no 
bill  of  exceptions  was  prepared  embodying 
the  action  of  the  court.  (Ganceart  v.  Henry, 
98  Cal.  281.) 

Amendment,  motion  to  strike  out.  See 
post,  677. 

Sham  answer,  stiiMng  oat.  See  post,  IX, 
10. 

Answer  filed  after  time  expired,  discretion 
as  to  striking  out.    See  post,  IX,  1. 

Answer  filed  but  not  served  in  time,  strik- 
ing out.    See  post,  IX,  2. 

Answer,  striking  out^or  failure  to  pay  de- 
murrer fee.    See  post,  X,  2. 

General  denial  should  not  be  stricken  out 
as  sham.    See  post,  833. 

Gl«neral  denial  to  verified  complaint,  strik- 
ing out.    See  ixwt,  292. 

Demurrer  for  want  of  or  insufficient  ser- 
vice, striking  out.    See  post,  X,  3. 

Irrelevant  matter,  striking  out.  See  ante, 
66;  Mines  and  Mining,  276. 

Reading  pleadings  which  were  stricken  out 
in  argument  to  jury.    See  post,  XX,  6. 
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AuBwer,  when  properly  stricken  out.  See 
Ejectment,  186, 187. 

Action  to  atnite  nuisance,  allegations  as  to 
cost  are  properly  stricken  out.  See  Water- 
eoorses,  93. 

Striking  answer  of  unautboriced  guardian 
ad  litem  from  files.     See  Infancy,  46. 

Befosal  to  strike  out  allegation  of  mitigat- 
ing circomatances,  what  cures.  See  Slander, 
22. 

Motion  to  strike  ont,  misjoluder  cannot  be 
remedied  by.  See  Joinder  and  Severance  of 
Actions,  64. 

All^ations  properly  stricken  oat,  when. 
See  Public  Lands,  SOS. 

Striking  out  cross-complaint  filed  after  dis- 
missal.    8ee  Dismissal,  7. 

Striking  out  counterclaim.  See  Cotenancy, 
V,l. 

Striking  oat  claim  for  damages.  See  Dam- 
ages, 96. 

Striking  oat  answer  for  disobedience  of 
BObpcena.    See  Contempt,  IV,  4 ;  Witness^,  I. 

Special  appearance  to  strike  oat  complaint. 
See  Appearance,  III,  5. 

Striking  out  statement,  appealability  of 
motions  on.    See  Appeals,  II,  28. 

Appealability  of  rulings  on  motions  to 
Strike  oat  pleadings.    See  Appeals,  II,  17. 

CMer  striking  out  complaint,  when  to  be 
appealed  from.    See  Api>ealB,  468. 

Beriew,  order  striking  out  pleadings,  how 
presented  for.    See  Appeals,  VII,  2. 

Striking  oat,  reviewing  order  by  certiorari. 
See  Certiorari,  III,  2,  a. 

Dismissal  where  complaint  stricken  out. 
See  Dismissal,  lY,  4. 

Striking  outpleadings,  presumptions  as  to. 
See  Appeals.  2778,  et  seq. 

14.  ¥eriSeation  of  Pleadings. 

145.  Object  of  verification  is  to  insure  good 
faiUi  in  tne  averments  of  a  party.  (Patter- 
son v.  Ely,  19  Cal.  28.) 

146.  The  object  of  ttie  code  was  to  narrow 
the  proofs  upon  the  trial ;  and  to  accomplish 

•  this  end,  the  plaintifi  was  allowed  to  verifv 
hin  complaint,  and  thus  compel  the  defend- 
ant to  deny  specifically  each  separate  allega- 
tion. (San  Francisco  Gias  Co.  v.  San  Frui- 
cisco,  9  Cal.  463.) 

147.  The  attorney  of  plaintiff,  being  a 
notarv  public,  may  take  the  affidavit  verify- 
ing the  complaint.  (Kuhland  v.  Sedgwick, 
17  Cal.  123.) 

Cited  56  Cal.  691. 

148.  A  jurat  to  an  answer  is,  in  form  and 
sabfltance,  an  affidavit,  and  may  be  taken  be- 
fore a  county  recorder.  (Pfeiner  v.  Riebn, 
13  Cal.  643.) 

149.  The  verification  prescribed  by  sections 
56  and  113  of  the  Practice  Act,  though  differ- 
ing in  form,  is  the  same  in  substance.  A 
party  who  swears  to  the  truth  of  a  pleading 
thereby  affirms  a  knowledge  of  its  contents, 
even  though  his  affidavit  does  not  contain  the 
statement  that  he  has  read  or  heard  it  read, 
and  knows  the  contents  thereof.  (Patterson 
v.  Ely,  19  Cal.  28.) 

160.  If  one  aver  matters  positively,  the 
verification  will  be  sufficient  if  his  affidavit 
state  that  the  pleading  is  true  of  his  own 


knowledge ;  if  he  aver  matters  "upon  infor- 
mation and  belief,"  or  "upon  information  or 
belief,"  the  verification  will  be  sufficient,  if 
bis  affidavit  state  that  as  to  the  matters  thus 
averred  he  believes  the  pleading  to  be  true. 
(Patterson  v.  Ely,  19  Cal.  28.) 

151.  If  a  pleading  does  not  contain  a  state- 
ment of  any  matters  on  information  or  be- 
lief, there  is  no  occasion  for  any  expression 
of  belief  in  the  verification  under  section  55 
of  the  Practice  Act  as  to  any  such  matters. 
(Patterison  v.  Ely,  19  Cal.  28.) 

152.  Where  the  affidavit  of  a  defendant  to 
bis  answer  states  that  the  matters  set  forth 
in  the  foregoing  answer  are  true,  except  as  to 
those  matters  therein  stated  on  information 
or  belief,  and  as  to  those  matters  that  he  be- 
lieves them  to  be  true,  it  is  a  sufficient  verifi- 
cation ;  it  is  not  necessary  that  the  aefendant 
should  state  in  the  affidavit  that  be  has  heard 
the  answer  read,  and  knows  the  contents 
thereof.    (Fleming  v.  Wells,  66  Cal.  336.) 

153.  Where,  in  ejectment,  the  verification 
to  the  complaint  made  by  one  of  the  plaintiffs 
is  that  "  the  foregoing  complaint  is  true  of  his 
own  knowledge,  except  as  to  the  matters 
therein  stated  on  the  information  and  belief 
of  plaintiffs,  and  as  to  those  matters  he  be- 
lieves it  to  be  true,"  held,  that  the  verification 
is  sufficient,  although  the  person  making  the 
oath  does  not  state  that  he  "  has  read  the 
complaint  or  heard  the  complaint  read,  and 
knows  the  contents  thereof.  '.  (Patterson  v. 
Ely,  19  Cal.  28.) 

(Tited  78  Cal.  122. 

164.  Defendants  in  this  case,  in  answer  to 
a  rule  to  show  cause  why  an  injunction 
should  not  issue,  filed  their  answer  denyin); 
taUy  the  allegations  of  the  complaint,  and 
verified  in  sutetance  thus:  "Wm.  H.  P.,  one 
of  the  defendants,  being  sworn,  says  his  co- 
defendant  F.  left  this  state  for  the  state  of 
New  York  before  the  complaint  herein  was 
filed,  and  is  not  in  this  state ;  that  the  fore- 

foing  answer  is  true,  of  this  defendant's  own 
nowledge,  except  as  to  the  matters  therein 
stated  to  be  upon  the  information  and  belief 
of  defendants,  and  as  to  those  matters  he, 
this  defendant,  believes  the  same  to  be  true." 
Held,  that  the  verification  of  the  answer, 
though  not  complying  in  form  with  the  exact 
langu^e  of  the  statute,  is  sufficient  to  entitle 
the  answer  to  be  used  as  an  affidavit.  (Ely 
V.  Frisbie,  17  Cal.  260.) 

156.  The  exhibits  attached  to  the  answer, 
consisting  of  copies  of  the  pleadings  and  pro- 
ceedings in  the  action  in  the  United  States 
circuit  court,  needed  no  further  verification 
than  what  arises  from  the  statement  in  the 
answer  that  they  are  such  copies ;  no  distinct 
verification  of  tnem  was  requisite ;  and  were 
it  otherwise,  then  the  certificate  of  the  United 
States  circuit  court  clerk  was  sufficient.  (Ely 
V.  Frisbie,  17  Cal.  250.) 

156.  The  defendants  in  an  action  brought 
by  the  city  are  not  required  to  verify  their 
answers,  if  the  complaint  was  not  verified. 
(San  Francisco  v.  Itsell,  80  Cal.  67.) 

Cited  83  Cal.  616. 

157.  Verification  of  pleading  hjr  one  co- 
plaintifi  or  codefendant  is  a  sufficient  veiifi- 


Digitized  by 


Google 


2240 


PLEADING  AND  PRACTICE,  VII,  14. 


cation  under  section  446  of  the  Code  of  Civil 
Prooedore.  (Claiborne  v.  Cartle,  98  Cal.  30.) 
_  168.  A  verification  to  a  complaint  ie  BuflS- 
cient,  though  made  bv  only  one  of  the  plain- 
tiffs.   (Patterson  v.  Ely,  19  Cal.  28.) 

159.  When  a  verification  of  a  pleading  by 
an  attorney  states  that  the  parties  for  whom 
he  is  attorney  are  absent  from  the  county,  it 
states  a_  suincient  statutory  reason  for  the 
verification  by  their  attorney ;  and  no  addi- 
tional force  would  be  given  to  the  verification 
by  adding  that  it  is  for  that  reason  that  the 
verification  is  made  by  the  attorney.  (Ste- 
phens V.  Parrish,  83  Cal.  661.) 

160.  The  verification  of  a  pleading  by  an  at- 
torney, which  shows  no  inability  of  the  party 
to  make  the  verification,  must  state  directly 
that  the  facts  verified  are  within  the  knowl- 
edge of  the  attorney.  He  cannot  verify  upon 
information  and  belief  in  such  case,  nor  is  it 
sufficient  to  state  that  the  facts  are  more 
fully  known  to  him  than  to  the  party  he  rep- 
resents.   (Silcoz  V.  Lang,  78  Cal.  118.) 

Answer  insaflSciently  verified  by  attorney, 
striking  out.    See  ante,  133. 

161.  In  an  action  of  unlawful  detainer,  the 
complaint  was  verified  by  an  agent  of  the 
plaintiff,  who  stated  in  the  affidavit  that 
the  facts  stated  in  the  complaint  were  within 
the  knowledge  of  afiBant.  Held,  the  com- 
plaint was  properly  verified.  (Newman  v. 
Bird,  60  Cal.  372.) 

Cited  78  Cal.  123. 

162.  A  rule  of  court  required  the  pleadings 
to  be  paged,  and  if  the  answer  contained 
separate  defenses,  the  same  to  be  numbered. 
The  answer  of  defendant,  which  was  verified, 
was  stricken  out  for  want  of  conformity  to 
this  rule:  but  subsequently,  having  been 
paged  and  numbered,  was,  by  leave  ofcourt, 
reflled  without  a  reverification,  and  the  de- 
fendant moved  to  strike  it  out  upon  this 
ground.  Held,  the  corrections  made  in  the 
Hnswer  did  not  change  or  modify  its  denials 
or  averments  so  as  to  render  necessary  its  re- 
verification  ;  and  if  any  necessity  had  existed 
for  its  reverification,  it  was  within  the  discre- 
tion of  the  court  to  allow  it  to  be  done  at  any 
time  before  trial.  (Baell  v.  Beckwith,  69 
Cal.  480.) 

163.  Service  of  an  answer  to  a  verified  com- 
plaint, consisting  of  a  general  denial  only,  was 
admitted  by  plamtifi's  attorney  and  "verifi- 
cation thereof  waived."  Held,  the  waiver 
of  verification  did  not  admit  t^e  sufficiency  of 
the  answer  or  dispense  with  the  neoesaity  of 
a  specific  denial.  (Harney  v.  Porter,  62  Cal. 
611.) 

_  164.  The  objection  to  the  want  of  verifica- 
tion of  a  complaint,  where  verification  is  re- 
quired by  statute,  must  be  taken  either  be- 
fore answer  or  with  the  answer.  (Greenfield 
V.  Steamer  Gunnell,  6  Cal.  67.) 
Cited  6  Cal.  231 ;  1  Idaho,  N.  S.,  652. 

165.  If  the  plaintiff  goes  to  trial  on  the 
merits,  without  objection  to  the  verification 
of  an  answer,  he  will  not  be  allowed  to  raise 
the  point  in  the  appellate  court  that  it  was 
not  properly  verified.    (McCullough  v.  Clark, 

Cited  76  Cal.  276;  80  Cal.  61. 


166.  If  a  plaintiff  goes  to  trial  without  ob- 
jection for  the  want  of  a  verification  of  the 
answer,  he  cannot  raise  the  question  after  a 
decision  is  rendered  against  him.  (San  Fran- 
cisco V.  Itsell,  80  Cal.  57.) 

167.  Tlie  objections  to  the  verification  to  a 
complaint  that  it  was  not  authenticated  by 
the  seal  of  the  notary,  that  there  was  no 
venue  to  the  affidavit,  that  there  was  no  evi- 
dence that  the  officer  was  a  notary  public, 
etc.,  being  technical,  should  be  taken  in  the 
court  below,  and  cannot  be  raised  for  the 
first  time  in  this  court.  (Kuhland  v.  Sedg- 
wick, 17  Cal.  123.) 

168.  Where  the  complaint  is  verified,  it  is 
no  error  to  allow  the  defendant  to  verify  his 
answer  before  trial,  unless  it  is  shown  that 
the  plaintiff  is  thereby  taken  by  surprise. 
(Angier  v.  Masterson,  6  Cal.  61.) 

Cited  59  Cal.  482. 

169.  To  a  complaint  verified  the  defendant 
filed  a  copy  of  the  original  verified  answer  by 
mistake ;  parties  took  depositions  ander  the 
pleading,  and  subsequently  went  to  trial. 
After  the  cloee  of  the  plaintiff's  evidence,  his 
counsel,  then,  for  the  first  time,  brought  the 
mistake  to  the  notice  of  the  court  by  moving 
for  judgment  by  default,  which  motion  the 
court  sustained,  and  refused  to  allow  defend- 
ant to  then  verify  his  answer.  Held,  that  the 
court  erred,  and  should  have  allowed  the  de- 
fendant to  have  verified  his  answer.  (Ar- 
rington  V.  Tapper,  10  Cal.  464.) 

Cited  20  Cal.  633 ;  80  Cal.  61. 

170.  To  a  complaint  against  three  persons 
upon  a  promissory  note,  executed  under  a 
firm  name,  one  of  the  defendants  answered, 
denying  his  liability,  and  that  he  was  one  of 
the  firm  by  whom  the  note  was  executed. 
Neither  of  the  pleadings  was  verified.  When 
the  cause  came  on  for  trial,  plaintiff  moved  to 
strike  out  defendant's  answer  for  want  of  a 
verification,  and,  pending  the  motion,  defend- 
ant asked  leave  to  then  verify  the  answer. 
The  court  denied  defendant's  motion,  and 
struck  out  the  answer.  Held,  that  the  refusal 
by  the  court  to  allow  the  verification  was  such 
an  abuse  of  discretion  as  to  amount  to  error. 
(Lattimer  v.  Ryan,  20  Cal.  628.) 

Cited  96  Cal.  77. 

171.  By  the  verification  of  a  complaint  the 
plaintiff  makes  its  statements  nis  own. 
(Johnson  v.  Powers,  66  Cal.  179.) 

Unverified  answer,  striking  out.  See  ante, 
VII,  13. 

Petition  for  habeas  corpus  most  be  verified. 
See  Habeas  Corpus,  46. 

Signature  need  not  be  denied  under  oath, 
when.  See  Executors  and  Administrators, 
326. 

Verification  of  petition  for  sale.  See  Es- 
tates of  Deceased  Persons,  VII,  4,  e,  D. 

Verification  of  petition  in  insolvency  by 
firm.    See  Partnership,  285. 

Verification  of  scheaule  in  insolvency.  See 
Bankruptcy  and  Insolvency,  VI,  6. 

Verification  of  accusation  for  disbarment. 
See  Attorney  and  Client,  187. 

Answer  to  petition  in  eminent  domain  by 
county  need  not  be  verified.  See  Eminent 
Domain,  101. 


Digitized  by 


Google 


PLEADING  AND  PRACTICE,  VD,  14,  Vin,  1-4. 


2241 


Verification,  preventing  general  denial  by 
means  of.    See  Bills  and  Notes,  382. 

Verification,  Bnfficiency  of.  See  Offices  and 
Officers,  265;  Taxation,  433. 

Verification,  schedules  following,  effect  of. 
Bee  Estates  of  Deceased  Persona,  398. 

Verification,  want  of,  objection  when  taken. 
See  Appeals,  2302. 

Objection  to  verification  cannot  be  heard 
on  demurrer.  See  Bankruptcy  and  Insol- 
vency, 106. 

Verified  answer  is  not  perjury,  when.  See 
Criminal  Law,  2611. 

Verification,  one  cannot  claim  want  of  veri- 
fication of  hiis  own  pleading.  See  Home- 
steads, 304. 

Admission  of  genuineness  by  unverified 
answer.     See  Mortgages,  638. 

Presumption  as  to  verification  of  answer. 
See  Apjneals,  2770. 

Certified  copy,  presumption  as  to  proper 
certification.    See  Appeals,  2773. 

Tm.  Pleading  on  Part  of  PlslntUT. 

/.  Complaiat  Mutt  Show  Cautt  of  Action  at  Com- 
mottcoment  of  Suit 

172.  Complaint,  to  be  good,  must  show  a 
cause  of  action  in  favor  of  the  plaintiff  and 
against  the  defendant,  existing  at  the  time 
the  action  is  commenced.  (Affierbacb  v.  Mc- 
Govem,  79  Cal.  268,  269.) 

173.  The  cause  of  action  mentioned  in  the 
code  is  a  present  subsisting  cause  of  action, 
entitling  the  plaintiS  to  judgment  at  the  time 
the  action  was  commenced.  (Hentsch  v. 
Porter.  10  Cal.  655.) 

2.  Facts  Requirod  to  be  Stated  and  Manner  of 
Statement:  Information  and  Belief, 

174.  Every  fact  which,  if  controverted, 
plaintiS  must  prove  to  maintain  his  action, 
mnst  be  stated  in  the  complaint.  (Jerome 
V.  Stebbins,  14  Cal.  457.) 

Cited  26  CS.  21 ;  28  Cal.  647 ;  8  Nev.  665. 

176.  The  forms  alone  of  the  several  actions 
have  been  abolished  by  statute,  but  the  sub- 
stantial allegations  of  the  complaint  in  a 
^ven  case  must  be  the  same  under  our  prac- 
tice as  are  required  at  common  law.  (Miller 
V.  Tan  Tassel,  24  Cal.  458.) 
Cited  1  Idaho,  N.  8.,  267;  1  Utah,  286. 

176.  Under  our  practice,  whichever  ground 
of  recovery  the  pleader  adopts,  his  complaint 
must  contain  the  same  allegations  of  fact  as 
were  required  at  common  law.  (Miller  v. 
Van  Tassel,  24  Cal.  468.) 

177.  Under  the  Practice  Act,  while  the 
mere  forms  of  proceedings  are  simplified,  all 
that  is  substantial  in  the  body  of  the  law  is 
preserved,  to  give  it  certainty  and  logical 
conclusiveness  as  tt  science.  (Sampson  v. 
Schaeffer,  3  Cal.  196.) 

178.  The  statute  requiring  the  complaint  to 
contain  a  statement  of  the  facts  constituting 
a  cause  of  action,  in  ordinary  and  concise  lan- 
guage, is  only  declaratory  of  the  common  law. 
(Gladwin  v.  Stebbins,  2  Cal.  103.) 

179.  Any  pleading  is  sufficient  in  form 
which  properly  states  the  facts  essential  to 
recovery  under  our  system  of  practice.  (Stan- 
wood  V.  Sago,  22  Cal.  616.) 

Cau  Oio»»T,  Vol.  m.— Ul 


180.  Under  our  system  of  pleading,  it  is 
only  necessary  that  thp  cause  of  indebtedness 
should  be  stated  in  such  manner  as  to  apprise 
the  defendant  of  the  object  of  the  suit.  (Mnl- 
liken  v.  Hull,  6  Cal.  245.) 

181.  A  complaint  need  only  state  the  cause 
of  action  in  ordinary  and  concise  language; 
and  if  the  facta  allejged  and  proved  are  such 
as  to  entitle  the  plaintifi  to  relief  under  any 
of  the  recognized  forms  of  action  at  common 
law,  they  are  sufficient  as  the  basis  of  relief, 
whatever  it  may  be.  (Rogers  v.  Dnhart,  97 
Cal.  500.) 

182.  Defendant  is  entitled  to  a  distinct 
averment  in  the  complaint  of  the  facts  which 
the  plaintiff  claims  to  exist,  and  if  the  aver- 
ments are  in  the  alternative,  the  complaint  is 
ambiguous,  even  if  either  averment  states  a 
cause  of  action.  (Jamison  v.  King,  60  Cal. 
132.) 

Cited  2  Idaho,  298. 

Statute  prescribing  form  of  complaint.  See 
Streets,  619,  et  seq. 

Power  of  legislature  to  prescribe  form  of 
complaint.    See  Taxation,  612. 

Allegations  as  to  adverse  claim  on  informa- 
tion and  belief.    See  Watercourses,  403. 

Allegations  on  information  and  belief  in  ac- 
tion on  note.    See  Bills  and  Notes,  364. 

Information  and  belief,  complaint  on  in 
slander.    See  Slander,  20. 

AU^ation  in  complaint  on  information 
and  belief.    See  Quieting  Title,  103. 

Information  and  belief,  when  insufficient. 
See  Certiorari,  153. 

Information  and  belief,  affidavit  on.  See 
ante,  VIII,  14;  Contempt,  101. 

Denials  on  information  and  belief.  See 
post,  IX,  11. 

8.  Matters  of  Inducement 

183.  Matter  of  inducement  leading  up  to 
the  written  contract  upon  which  the  cause  of 
action  la  based  does  not  render  the  complaint 
ambiguous,  uncertain,  or  unintelligible. 
(Henke  v.  Eureka  Endowment  Assn.,  100 
Cal.  429.) 

4.  Anticipating  Oefentee  in  Complaiat 

184.  Presumption  against  pleader  does  not 
require  him  to  antichmte  matters  of  defense. 
(Jaffe  V.  lilienthal,  86  Cal.  91.) 

186.  The  presumption  against  the  pleader 
does  not  require  the  plaintiS  to  anticliMte 
matters  of  defense,  or  to  negative  the  exist- 
ence of  all  other  facts  whatsoever.  The 
court  will  not  presume  the  existence  of  a 
novation,  or  an  accord  and  satisfaction,  or 
other  collateral  arrangement.  (WoodrooS  v. 
Howes,  88  Cal.  184.) 

186.  A  complaint,  which,  after  stating  a 
good  cause  of  action,  proceeds  to  anticipate  an 
expected  defense,  violates  a  plain  rule  of 
pleading,  and  is  liable  to  a  special  demurrer 
for  ambiguity  and  uncertainty ;  but  the  objec- 
tion carmot  be  raised  upon  general  demurrer. 
(Munson  v.  Bowen,  80  Cal.  572.) 

187.  Only  object  to  be  gained  by  a  plaintiS 
in  anticipating  a  defense  and  replying  to  it  in 
advance  is  to  put  the  adverse  party  upon  his 
oath  without  making  him  a  witness,  and  the 
effect  of  allowing  this  would  be  to  establish  a 
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system  of  discovery  in  conflict  with  the  spirit 

of  the  statute.    (Canfield  T.  Tobias,  21  Cal. 

349.) 

Cited  97  Gal.  346;  6  Mont.  885. 

188.  The  complaint  stated  a  cause  of  action 
for  goods  sold,  and,  in  addition,  with  a  view 
to  meet  a  probable  defense  of  paytuent  based 
upon  the  giving  of  certain  notes  by  defendant 
and  a  receipt  in  full  by  plaintiff,  stated  the 
making  of  the  notes  and  receipt  and  alleged 
facts  attending  the  transaction  which,  if  true, 
avoided  its  enect  as  payment  by  reason  of 
fraud  and  misrepresentation  on  the  part  of 
defendant.  The  answer  admitted  the  original 
demand  and  averred  payment  by  the  notes 
referred  to  in  the  complaint^  but  did  not  deny 
in  proper  form  the  allegations  in  the  com- 
plaint respecting  the  fraud  of  defendant  in 
the  transaction.  The  case  was  submitted  on 
the  pleadings,  and  plaintiff  had  judgment. 
Held,  that  the  judgment  was  erroneous ;  that 
the  allegations  of  the  complaint  in  reference 
to  the  transaction  claimed  to  operate  as  pay- 
ment were  not  material  allegations  requiring 
a  denial,  and  were  not,  therefore,  admitted  by 
the  failure  of  defendant  to  deny  them.  (Can- 
field  V.  Tobias,  21  Cal.  349.) 

Cited  83  Cal.  128. 

Allegations  to  me^t  anticipated  defense 
need  not  be  denied.    See  post,  IX,  12. 

Anticipating  defense.  See  Frandulent  Con- 
vevances,  220 ;  Rescission  of  Contracts,  126. 

Matters  of  defense  need  not  be  alleged  in 
complaint.    See  Taxation,  632. 

S.  Signature  to  Complaint 

189.  A  judgment  is  not  void  or  erroneous, 
because  the  name  of  the  plaintiff's  attorney 
attached  to  the  complaint  is  printed  instead 
of  being  written.  (Hancock  v.  Bowman,  49 
Cal.  413.) 

Cited  76  Cal.  611. 

Signing  complaint  after  attachment  issued. 
'See  Attachments,  8. 

Attorney  may  sign  petition  in  insolvency. 
See  Bankruptcy  and  Insolvencv,  104,  et  seq. 

Attorney  need  not  subscribe  complaint. 
See  Justices  of  the  Peace,  68. 

6.  Soparato  Counto  in  Complaint 

190.  The  statement  of  a  cause  of  action  in 
several  counts,  instead  of  embodying  it  in 
one,  does  not,  of  itselfj  render  a  complaint 
ambiguous  and  uncertain  or  open  to  a  gen- 
eral demurrer.  (Demartin  v.  Albeit,  68  Gal. 
277.) 

Cited  96  Cal.  605. 

191.  Under  our  code,  which  provides  that 
the  complaint  must  contain  "  a  statement  of 
the  facts  constituting  a  cause  of  action  in 
ordinary  and  concise  language,"  the  plaintiff 
may  set  tbem  out  in  two  separate  forms,  when 
there  is  a  fair  and  reasonable  doubt  of  his 
ability  to  safely  plead  them  in  one  mode  only. 
(Wilson  V.  Smith,  61  Cal.  209.) 

192.  In  an  action  for  work  and  labor,  the 
complaint  contained  two  counts,  one  upon 
an  agreement  to  pay  an  agreed  price,  and 
the  other  upon  the  quantum  meruit;  and, 
the  plaintiffs'  counsel  having  stated  that  the 
work  mentioned  in  both  counts  was  the  same, 
the  defendants  moved  the  court  to  require 


the  plaintiffs  to  elect  on  which  count  they 
would  proceed  to  trial ;  and  the  court  denied 
the  motion.  Held,  there  was  no  error.  (Wil- 
son V.  Smith,  61  Cal.  209.) 

193.  It  ia  a  slovenly  mode  of  pleading,  which 
should  not  be  tolerated,  to  aver,  in  subse- 
quent counts,  that  certain  paragraphs  of  the 
first  count  are  true.  Each  count  of  a  com- 
plaint must  state  a  cause  of  action,  and  be 
complete  in  itself,  without  reference  to  any 
other  count.  But  if  separate  counts  are  not 
necessary,  a  cause  wilf  not  be  reversed  on 
this  ground.  (Pennie  v.  HOdreth,  81  Cal. 
127.) 

Cited  94  Cal.  52;  distinguished  94  Gal.  497. 

Prayer,  where  complaint  contains  several 
counts.    See  post,  VIII,  9. 

Failure  to  state  causes  of  action  separately. 
See  post,  206,  220. 

Separate  causes  of  action,  how  stated.  See 
Joinder  and  Severance  of  Actions,  I,  8,  a. 

Uniting  claims,  separate  statements,  sufS- 
ciency  of.    See  Mechanics'  Liens,  331. 

Separate  counts,  repetition  and  reference. 
See  Corporations,  293. 

Separation  of  counts,  reference  to  first 
count.    See  Mechanics'  Liens,  330. 

Each  count  must  be  complete  in  itself.  See 
Marriage  and  Divorce,  123. 

Complaint  alleging  inconsistent  causes  of 
action.     See  Landlord  and  Tenant,  12. 

7.  Allogation  of  Facts  Sliowing  Turpitude,  Efbetof. 

194.  Where  the  facts,  averred  by  plaintiff 
as  constituting  his  cause  of  action,  show  tur- 
pitude on  his  part,  he  states  himself  out  of 
court.     (Abbe  v.  Marr,  14  Cal.  210.) 

Cited  15  Cal.  415;  34  Cal.  90;  60  Cal.  441;  14 

Nev.  183. 

Complaint  showing  cause  of  action  against 
public  policy.    See  post,  206. 

8.  Complaint  on  Written  Instrument. 

196.  In  suit  upon  an  agreement  under  seal, 
the  complaint  setting  out  the  agreement  in 
hsec  verba  need  not  aver  any  consideration 
for  the  agreement.  The  seal  imports  a  con- 
sideration. (Wills  V.  Kempt,  17  Gal.  98.) 
Cited  80  Cal.  613. 

106.  A  written  contract  may  be  declared  on 
according  to  its  legal  effect,  or  it  may  be  set 
for^  in  hsec  verba.  If  declared  on  according 
to  its  l^al  effect,  the  defendant  may,  by  the 
rule  of  the  common  law,  in  a  proper  case,  crave 
oyer  of  the  instrument,  and  if  it  appear  that 
its  provisions  have  been  misstated,  he  may 
set  out  the  contract  in  hsec  verba,  and  demur 
on  the  ground  of  the  variance.  (Stoddard  v. 
Treadwell,  26  Cal.  294.) 
Cited  32  Gal.  649;  34  Gal.  175;  37  Cal.  253;  38 

Cal.  603;  80  Gal.  613;  82  Gal.  657;  7  Mont. 

234. 

197.  If  a  complaint  be  based  upon  a  writ- 
ten contract,  a  correct  copy  of  which  is  at- 
tached to  and  made  a  part  of  the  complaint, 
and  if  the  averments  of  the  complaint  put  a 
false  construction  in  law  upon  the  terms  of 
the  contract,  the  complaint  will  not  for  that 
reason  be  bad,  but  the  erroneous  allegations 
will  be  regarded  as  surplusage.  (Stoddard 
V.  Treadwell,  26  Cal.  294.) 
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Admiasion  bv  failure  to  deny  contract  at- 
tached to  complaint.     See  post,  IX,  19. 

Setting  oat  contract  in  hteo  verba.  See 
Sales.  2S. 

Making  contract  part  of  complaint.  See 
CoantieB,  131. 

Exhibit  of  note  annexed  to  complaint.  See 
Bills  and  Notes,  381. 

9.  Prayer  of  Complaint 

198.  Section  39  of  the  Practice  Act  reqaires 
the  complaint  to  contain  "a  demand  ot  the 
relief  which  the  plaintiff  claims."  The  pol- 
icy is  to  require  the  plaintiff  to  apprise  the 
party  of  the  extent  of  the  judgment  he  de- 
mands. For  this  purpose  the  prayer  is 
sometimes  significant.  (Nevada  County  etc. 
Canal  Co.  v.  Kidd,  37  Cal.  282.) 

199.  Conrt  will  not  resort  to  rules  of  con- 
struction to  determine  the  species  of  relief 
demanded.    (Bigelow  v.  Gove,  7  Cal.  133.) 
Cited  37  Cal.  301. 

200.  If  the  relief  prayed  for  is  appropriate 
to  the  facts  alleged,  the  defendant  has  a  right 
to  assume  that  the  case  will  be  tried  in  ac- 
cordance with  the  theory  of  the  prayer;  and 
vfaere  the  case  is  so  tried,  it  would  work  in- 
justice to  allow  the  prayer  for  relief  to  be 
amended  after  verdict  by  inserting  a  prayer 
for  other  and  different  relief,  that  might  be 
brought  within  some  of  the  issues  without 
regard  to  the  question  as  to  whether  such  is- 
sues were  actually  tried  and  determined. 
(Nevada  County  etc.  Canal  Co.  v.  Kidd,  37 
Cal.  282.) 

201.  If  complaint  contains  two  independent 
counts,  each  complete  within  itself,  and  con- 
cluding with  its  own  appropriate  prayer  for 
relief,  and  separately  signed  by  counsel,  the 
prayer  to  the  second  count  will  not  be  deemed 
to  have  any  reference  to  the  first,  and  on  a 
verdict  on  the  first  connt  only,  the  relief 
granted  will  follow  the  prayer  of  that  count. 
(Nevada  County  etc.  Canal  Co.  v.  Kidd,  37 
Cal.  282.) 

202.  Objections  to  the  prayer  of  a  complaint 
cannot  be  taken  by  demurrer.  If  the  spe- 
cific relief  asked  cannot  be  granted,  such  re- 
lief as  the  case  stated  in  the  bill  authorizes 
may  be  bad  under  the  clause  in  the  prayer 
ior  general  relief,  and,  even  in  the  absence  of 
such  clause,  where  an  answer  is  filed.  (Bol* 
Una  V.  Forbes,  10  Cal.  299.) 

Cited  16  Cal.  495;  38  Cal.  234;  71  Cal.  37. 

203.  The  prayer  of  a  complaint  is  not  sub- 
ject of  demarrer.  (Althof  v.  Conheim,  88 
Cal.  230.) 

Cited  71  Cal.  37;  2  Mont.  309. 

Prayer  of  complaint,  amendment  of.  See 
post,  XI,  13. 

Belief  authorized  ander  prayer.  See  post, 
XX,  15. 

Prayer  for  relief  in  petition  for  sale.  See 
Estates  of  Deceased  Persons,  YII,  4,  e,  D. 

Prayer  of  complaint  questioning  sufficiency. 
See  Attachments,  11. 

to.  ObjtetioM  to  Complaint,  How  and  Whon  Taken. 

204.  If  a  complaint  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  advan- 
tage may  be  taken  of  the  defect  by  demurrer, 
by  motioo  for  judgment  on  the  pleadings,  or 


upon  motion   for  a  new  trial.    (Eelley  v. 
Kriess,  68  Cal.  210.) 

205.  The  complaint,  on  its  face,  must  show 
that  the  plaintiff  has  the  better  right,  and 
the  objection  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  may  be 
taken  at  any  stage  of  the  controversy.  (Rog- 
ers V.  Shannon,  52  Cal.  99.) 

206.  If  several  causes  of  action  in  a  com- 
plaint are  not  separately  stated,  or  if  a  cause 
of  action  stated  is  against  public  policy,  the 
defects  cannot  be  taken  advantage  of  by  a 
motion  to  dismiss  the  action,  or  by  a  motion 
for  judgment  on  the  pleadings.  (Watson  v. 
San  Francisco  etc.  R.  U.  Ck>.,  50  Cal.  523.) 
Cited  68  Cal.  212. 

207.  When  a  demurrer  to  the  complaint,  on 
the  ground  of  a  misjoinder  of  parties  plaintiff 
(or  other  ground  which  would  be  waived  if 
not  taken  in  time),  has  been  overruled,  the 
objection  cannot  be  again  taken  on  the  trial, 
but  the  case  must  proceed  on  its  merits,  so 
far  as  such  objection  is  concerned.  (Ten- 
nant  v.  Pfister,  45  Cal.  270.) 

203.  On  the  trial  no  objection  to  the  com- 
plaint is  open  to  inquiry,  except  the  want  of 
mrisdiction,  or  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
(Tennant  v.  Pfister,  45  Cal.  270.) 

209.  Entire  absence  of  an  averment  which 
is  essential  to  a  cause  of  action  is  at  any 
time  available  to  the  defendant.  (City  and 
(Dounty  of  San  Francisco  t.  Pennie,  93  Cal. 
466.) 

210.  If  complaint  do  not  show  good  cause 
of  action,  the  judgment  will  be  reversed, 
though  no  objection  be  taken  below.  (Rus- 
sel  V.  Byron,  2  Cal.  86.) 

Cited  37  Cal.  228. 

Failure  to  object  cures  defect  when  there  is 
not  entire  want  of  allegations.    See  ante,  102. 

Objection  that  complaint  does  not  state 
cause  of  action  may  be  first  taken  on  appeal. 
Seepost,  IX,  7. 

Waiving  of  insufficiency.  See  Fraud,  121, 
et  seq. 

Defect  in  complaint  must  be  taken  advan- 
tage of  by  special  demurrer.  See  Quo  War- 
ranto, 14. 

Objection  for  insufficiency  must  be  raised 
by  demurrer.    See  Fraud,  120. 

Complaint  claiming  more  damages  than  one 
entitled  to  is  not  ground  of  reversal.  See 
Appeals,  2468. 

Misnomer  of  court  in  complaint.  See  Con- 
tempt, 135. 

Supplemental  cross-complaint,  objection  to 
must  be  taken  below.    See  Appeals,  2323. 

//.  Bill  of  Particulara. 

211.  A  count  in  a  complaint  for  a  sum  of 
money  alleged  to  be  due  by  the  defendant, 
for  the  use  and  occupation  of  the  plaintiff's 
land,  does  not  present  a  claim  upon  which  a 
bill  of  particulars  can  be  required.  (Moore 
V.Bates,  46  Cal.  29.) 

212.  It  is  too  late  to  object  at  the  trial  that 
a  bill  of  particulars  is  not  properly  verified  by 
the  oath  of  the  party.  The  party  upon  whom 
a  bill  of  particulars  is  served,  if  he  is  not  sat- 
isfied with  it,  either  because  it  is  defective  in 
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form  or  Babstanoe,  or  because  it  is  not  veri- 

fled  by  Uie  plaintiS,  ebould  immediately  re* 

torn  it,  or  move  the  court  for  a  further  or 

amended  bill.    (Dennison  v.  Smith,  1  Cal. 

437.) 

Cited  82  Cal.  637 ;  11  Or.  616 ;  3  Wash.  774. 

213.  If  bill  of  particulars  is  too  general,  the 
party  receiving  it  should  obtain  an  order  for 
lurther  particulars  of  the  account.  If  he  does 
not  he  cannot  proceed  as  if  no  bill  of  particu- 
lars was  rendered.  (Providence  Tool  Co.  v. 
Prader,  32  Cal.  634.) 

Cited  74  Cal.  73;  77  Cal.  186;  3  Wash.  774. 

214.  The  plaintiff  is  only  reqaiied  to  fur- 
nish a  correct  copy  of  his  books  of  account 
in  a  bill  of  particulars  when  demanded  pur- 
suant to  section  454  of  the  Code  of  Civil  Pro- 
cedure.^ The  truth  of  the  items  of  the  ac- 
count is  the  very  point  in  issue,  and  the 
penalty  of  being  precluded  from  giving  evi- 
dence of  the  account  only  applies  where  the 
party  of  whom  the  copy  of  the  account  is  de- 
manded in  writing  refuses  to  furnish  the 
same.     (Graham  V.  Harmon,  84  Cal.  181.) 

215.  When  the  bill  of  particulars  furnished 
in  an  action  upon  an  account  contains  certain 
erroneous  charges  and  credits  which  consti- 
tute an  offset  to  each  other,  it  is  proper  to 
allow  the  plaintiff  to  explain  the  items  in  the 
bill  of  particulars,  ana  to  show  that  such 
charges  and  credits  grew  out  of  the  blending 
of  several  distinct  accounts  in  one  by  mis- 
take.   (Graham  t.  Harmon,  84  Cal.  181.) 

216.  If  a  complaint  in  an  action  to  recover 
money  for  legal  services  is  general  in  its  lan- 
guage, and  the  defendant  demands  and  re- 
ceives a  bill  of  particulars,  he  cannot  object  to 
the  admission  of  evidence  under  it.  (Tomp- 
kins V.  Mahoney,  82  Cal.  231.) 

Cited  77  Cal.  186. 

217.  After  the  plaintiff  had,  on  the  demand 
of  the  defendants,  served  a  bill  of  particulars, 
and,  under  an  order  of  the  court,  had  furnished 
fhe  defendants  a  further  account  in  writing 
of  the  items  of  the  plaintiff's  claim,  the  de- 
fendants, without  asking  an  order  for  a  still 
further  account,  moved  the  court  for  an  order 
that  the  plaintiff  be  precluded  from  giving 
any  evidence  in  snpx>ort  of  his  complaint, 
which  motion  was  denied.  Held,  an  order 
precluding  a  party  from  giving  evidence  in 
support  of  his  claim  is  proper  onlv  where  such 
party  has  failed  or  refused  to  deliver  to  the 
adverse  party  on  demand  a  copy  of  bis  ac- 
count; and  that  the  motion  in  tnis  case  was 
properly  denied.  (Hart  v.  Spect,  62  Cal.  187.) 
tated  96  Cal.  6n. 

218.  To  suit  on  a  note,  defendant,  in  general 
terms,  without  items,  set  up  an  account  for 
work  and  labor,  and  for  money  paid,  etc. 
Plaintiff  asked  for  a  copy  of  the  account, 
which  defendant  furnished.  Plaintiff  gave 
notice  that  he  would  move  the  court  "for  a 
farther  account  of  particulars,  etc.,"  and  on 
bearing  the  court  ordered  that  "defendant 
furuish  said  further  bill,"  which  he  did.  On 
the  trial  plaintiff  offered  his  note  and  rested. 
Defendant  offered  evidence  of  the  account 
set  up  in  the  answer,  to  which  plaintiff  ob- 
jected, on  the  ground  that  "  defendant  had 
not  furnished  an  additional  bill  of  particu- 
lars," and  the  court  ruled  out  the  evidence. 


Held,  that  the  court  erred  (1)  because  the 
order  for  a  further  account  was  defective,  in 
not  stating  the  particulars  in  reference  to 
which  a  further  specification  was  required; 
and  because,  (2)  if  the  bill  of  particulars  de- 
livered under  the  order  of  the  court  was  not 
satisfactory,  and  plaintiff  intended  to  object 
to  any  evidence  upon  the  subject,  he  should 
have  obtained,  previous  to  the  trial,  an  order 
excluding  such  evidence.  (Conner  v.  Hutch- 
inson, 17  Cal.  280.) 
Cited  3  Wash.  774. 

219.  Without  an  order  before  the  trial  ex- 
cluding evidence  of  the  account  in  such  cases 
the  court  cannot  on  the  trial  exclude  it. 
(Conner  v.  Hutchinson,  17  Cal.  280.) 

220.  If  complaint  contains  several  counts^ 
on  one  of  which  a  bill  of  particulars  cannot 
be  required^  and  the  defendant  demands  a 
bill  of  particulars,  which  is  not  given,  the 
court  should  not,  on  the  trial,  exdude  evi- 
dence on  the  count  on  which  a  bill  of  par- 
ticulars was  not  required.  (Moore  v.  Bates^ 
46  Cal.  29.) 

12,  Replication  to  Mow  Mattor  Coittaiaod  iit 
Anowof. 

221.  New  matter  set  up  as  a  defense  is 
deemed  denied.  (Jones  v.  Throckmorton.  57 
Cal.  368,  386.) 

222.  The  plaintiffs  must  be  considered  to 
have  pleaded  any  new  matter  in  avoidance  of 
a  counterclaim  or  afSrmative  defense  set  up 
in  the  answer,  and  may  give  evidence  of  such 
matter  in  avoidance.  (Grangers'  Business 
Association  of  California  v.  Clark,  84  Cal. 
201.) 

Cited  97  Cal.  346. 

223.  Under  the  statute  the  affirmative  alle- 
gations of  an  answer  stand  controverted  bv 
the  plaintiff,  and  the  burden  is  on  the  defena- 
ant  to  prove  the  truth  of  such  allegations. 
(Bryan  v.  Maume,  28  Cal.  238.) 

Cited  94  Cal.  172. 

224.  Replication  traversing  new  matter  al- 
leged in  answer  is  unnecessary,  and  has  no- 
place in  our  system  of  pleading ;  but  such  new 
matter  must,  on  trial,  be  deemed  contro- 
verted by  the  opposite  party,  (Grangers'' 
Business  Association  v.  Clark,  84  Cal.  201.) 

226.  Under  our  system  of  pleading,  th& 
plaintiff  is  not  required  to  reply  to  any  new 
matter  or  affirmative  defense  set  up  in  the 
answer,  but  may  meet  it  by  any  competent 
proof.     (Rankin  v.  Sisters  of  Mercy,  82  Cal. 

226.  A  plaintiff  need  not  reply  to  any  af- 
firmative matter  set  up  in  defense,  or  by  way 
of  avoidance  or  counterclaim.  (Doyle  T. 
Franklin,  40  Cal.  106.) 

227.  If  the  pleadings  are  under  oath,  and 
the  replications  in  response  to  a  material 
averment  of  the  answer  undertake  to  deny, 
by  saying  "It  is  not  true,"  etc.,  the  replica- 
tion IS  evasive  and  does  not  specifically  deiw 
the  averment.  (Yerzan  v.  McGregor,  SS^ 
Cal.  339.) 

New  matter,  controverting.    See  Evidence,  t 
IX,  7. 
Replication  on  application   (or  letters  of 
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■dministration.     See  Executors  andAdmin- 
istratora,  I,  2. 

Eteplication,  statute  does  not  require.  Bee 
HandamoB,  2J0. 

Plea  of  statute  of  limitations  is  deemed  re- 
plied to.  See  Statute  of  Limitations,  356,  et 
seq. 

New  matter  in  answer  is  deemed  denied. 
Bee  Evidence,  462,  463. 

Matter  of  confeesion  and  avoidance  deemed 
controverted.    See  Replevin,  76. 

IX.  Pleadlags  on  Part  of  Defendant. 
/.  Time  to  Antwer. 


Tho  Practice  Act  allows  a  party  ten 
days  after  the  service  of  the  summons  to  file 
his  answer  if  served  in  the  county,  twenty 
days  if  ont  of  the  county  hut  within  the 
judicial  district,  and  forty  days  in  all  other 
cases.  A  nonresident  of  the  state  would  come 
onder  the  last  clause,  and  be  entitled  to  forty 
days  after  the  service  of  the  summons. 
(Grewell  v.  Henderson,  6  Cal.  466.) 

229.  The  second  subdivision  of  the  twenty- 
fifth  section  of  the  Practice  Act,  requiring 
the  defendant  to  appear  within  twenty  days 
after  the  service  of  a  summons,  had  no  appli- 
cation to  the  sux>erior  court  of  the  city  of  San 
Pranciaco,  because  its  jurisdiction  was  con- 
fined to  the  county  of  San  Francisco.  (Mo- 
Gauley  y.  Fulton,  44  Cal.  366.) 

230.  An  answer  filed  without  leave  of  court 
after  the  time  for  answering  has  expired,  but 
before  default  has  been  entered,  is  not  a  nul- 
lity, but  at  most  an  irregularity.  (Bowers  v. 
Dickerson,  18  Cal.  420.) 

Cited  45  Cal.  463 ;  90  Cal.  220. 

231.  Pendency  of  motion  "to  dismiss, 
Tacate,  and  set  aside  the  pretended  service  of 
summons  and  copy  of  complaint,"  does  not 
extend  the  time  specified  in  the  summons  for 
answering.  (Sbinn  v.  Cummins,  66  Gal.  97.) 
Cited  76  Cal.  269. 

232.  The  Practice  Act  provides,  in  relation 
to  service  on  nonresidents  by  publication, 
that  "  the  service  of  the  summons  shall  be 
deemed  complete  at  the  expiration  of  the 
time  prescribed  by  the  order  of  publication." 
Held,  that  the  publication  only  affects  the 
service  of  the  summons,  and  the  defendant  is 
entitled  to  for^  days  after  the  period  of  pub- 
lication to  file  his  answer.  (Grewell  y.  Hen- 
derson, 6  Cal.  466.) 

Cited  6  Ck>l.  213. 

233.  The  continuance  of  the  publication  of 
tho  oammons  in  the  newspaper  beyond  the 
required  time  does  not  operate  to  extend  the 
time  to  answer  beyond  tne  periods  fixed  by 
the  order  of  puuication  and  the  statute. 
(Anderson  v.  (xofE,  72  Cal.  66.) 

234.  The  ooart,  in  its  discretion,  may  strike 
out  an  answer  so  filed,  or  retain  it,  or  permit 
another  to  be  filed ;  but  plaintiff  cannot,  as 
of  tight,  have  such  answer  struck  out.  For 
these  purposes,  defendant  is  not  in  default 
untU  his  default  has  been  actually  entered  in 
accordance  with  the  statute.  (Bowers  v. 
Dickerson,  18  Cal.  420.) 

236.  The  statute  having  declared  that  the 
defendant  "  may  file  his  answer  at  any  time 
beion  the  jodgment  la  made  final,"  held,  that 


it  was  not  a  matter  resting  in  the  discretion 
of  the  district  court  whether  he  should  be 
permitted  to  file  an  answer  after  default  but 
before  final  judgment.  (Stevens  v.  Boss,  1 
Cal.  94.) 

236.  A  motion  by  the  defendant  to  dismiss 
the  action  does  not  extend  the  time  to  answer  ; 
and  a  refusal  to  set  aside  a  default  entered 
pending  such  a  motion  is  not  tin  abuse  of  dis- 
cretion.    (McDonald  v.  Swett,  76  Cal.  267.) 

237.  Although  the  code  does  not  require  an 
order  extending  time  to  answer  to  be  filed  or 
served,  yet  the  more  correct  practice  is  to  file 
and  serve  it.    (Swift  v.  Canovan,  47  Cal.  86.) 

238.  When  a  demurrer  is  overruled,  with 
leave  to  answer,  it  is  not  necessary  that  the 
order  fix  the  time  within  which  tne  answer  . 
must  be  filed.  The  court  has  power  to  fix 
such  time  for  answerini;  as  it  may  deem 
proper;  but  where  no  time  is  fixed,  the  de- 
fendant should  answer  within  the  same  time 
as  in  case  of  a  service  of  a  copy  of  the  original 
complaint.    (People  v.  Rains,  23  Cal.  127.) 

Extension  becaose  of  inability  to  obtain 
verification.    See  ante,  135. 

Filing  answer  after  entry  of  default.  See 
Default,  Vll. 

Time  to  answer.    See  Default,  VI,  1. 

Extension  of  time  to  answer,  last  day  fall- 
ing on  Sunday.    See  Time,  6. 

Filing  answer  nunc  pro  tunc.  See  Parties, 
80. 

Oral  extension  of  time  to  answer.  See 
Stipulations,  11. 

Mistake  as  to  time  to  answer,  setting  aside 
defaiUt  for.    See  Default,  183,  et  seq. 

2.  Senfing  and  Filing  of. 

239.  Under  no  circumstances  is  the  discre- 
tion of  the  court  as  to  striking  out  pleadings 
to  be  exercised  arbitrarily,  but  it  is  a  discre- 
tion governed  by  legal  rules  to  do  justice  ac- 
cording to  law,  or  to  the  analogies  of  law,  as 
near  as  may  be.  It  must  be  exercised  within 
the  limitations  above  stated  to  promote  sub- 
stantial justice  in  the  case.  Held,  accord- 
ingly, that  it  was  error  in  the  court  to  strike 
out  an  answer  filed  in  time,  but  not  served 
until  two  days  afterwards.  (Lybecker  v. 
Murray,  58  Cal.  186.) 

240.  On  a  suit  to  foreclose  a  mortgage, 
where  one  claiming  a  lien  is  made  a  party  de- 
fendant, and  such  defendant,  in  his  answer, 
prays  affirmative  relief  against  his  codefend- 
ant,  but  never  serves  the  answer  on  bis  code- 
fendant,  it  is  error  to  give  judgment  in  his 
favor  against  his  codefendant,  and  decree  the 
same  to  be  a  lien  on  the  premises  after  pay- 
ing the  plaintiff.  (Hibemia  Sav.  and  Loan 
Soc.  V.  Fella,  64  Cal.  698.) 

No  service  necessary  where  attorney  Uvea 
out  of  county.    See  post,  X,  8. 

241.  If  the  plaintiff  amends  his  complaint, 
and  the  defendant  obtains  an  order  to  have 
his  answer  on  file  stand  as  the  anprer  to 
the  amended  complaint,  the  answer  is  to  be 
treated  as  if  filed  when  the  order  is  made. 
(Mulford  V.  Estudillo,  32  Cal.  131.) 

3.  Pleat  Mowed  Defendant 
See  Abatement. 

242.  Wherever  the  subject  matter  of  the 
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plea  or  defense  is  that  the  plaintiff  cannot 
maintain  any  action  at  any  time,  whether 
present  or  future,  in  respect  of  the  supposed 
cause  of  action,  it  may,  ind  usually  must,  lie 
pleaded  in  bar ;  hut  one  which  merely  defeats 
the  present  proceeding  and  does  not  show 
that  the  plaintiff  is  forever  concluded  should 
in  general  be  pleaded  in  abatement.  (Primm 
T.  Gray,  10  Cal.  522.) 

243.  Under  section  46  of  the  code  there 
are  only  two  classes  of  defense  allowed.  The 
first  consists  of  a  simple  denial  and  the 
second  of  the  allegation  of  new  affirmative 
matter.  And  as  the  code  has  abolished  all  dis- 
tinctions in  the  forms  of  action,  and  requires 
only  a  simple  statement  of  the  facts  constitut- 
ing the  cause  of  action  or  defense,  these  two 
classes  of  defense  must  be  the  same  in  all 
cases.     (Fiercy  v.  Sabin,  10  Cal.  22.) 

244.  The  intention  of  the  code  is  to  adopt 
the  true  and  just  rule  that  the  defendant 
must  either  deny  the  facts  as  alleged  or  con- 
fess and  avoid  them .  ( Piercy  v.  Sabin,  10  Cal. 
22.) 

Waiver  of  defense  in  abatement  by  failure 
to  plead.  See  Estates  of  Deceased  Persons, 
237. 

Appeal,  review  of  order  allowing  new  plea 
or  answer.    See  Appeals,  XI,  13,  d. 

General  denial.    See  post,  IX,  16. 

4,  Form  of  Deaial. 

246.  An  answer  which  commences  by  stating 
that  the  defendant  for  answer  says  he  denies, 
etc.,  is  in  form  of  expression  unexceptional, 
and  the  court  will  not  call  in  question  the  fact 
of  denial.    (Espinosa  v.  Gregory,  40  Cai.  58.) 

General  denial,  where  complaint  verified. 
See  post,  IX,  11. 

Stipulation  taking  place  of  denials  in  an- 
swer.   See  Stipulations,  YII. 

S.  Ikutwer  Should  be  Explicit  and  Char,  and  Set 
up  True  Mature  of  Defente. 

246.  Before  entering  on  trial  of  action, 
plaintiff  is  entitled  to  explicit  denial  of  the 
material  allegations  of  the  complaint,  or  an 
admission  of  their  truth,  either  by  direct 
statement  or  by  silence ;  and  it  is  the  duty  of 
the  court  to  enforce  this  right.  (Gay  v.  Win- 
ter, 34  Cal.  153.) 

Cited  85  Cal.  646. 

247.  Defense  should  be  so  pleaded  that, 
beine  admitted  as  pleaded,  judgment  must  go 
for  the  defendant,  and  this  rule  is  especially 
rigid  in  pleading  fraud  or  a  forfeiture.  (Greiss 
V.  State  Investment  etc.  Co.,  98  Cal.  241.) 

248.  Though  answer  may  not  be  a  model, 
still  if,  by  denials  and  affirmative  averments, 
it  sets  forth  enough  to  entitle  the  defendants 
to  a  trial  to  the  merits,  a  demurrer  to  it  should 
be  overruled.  (Wilcox  v.  Hausch,  57  Cal.  139.) 

249.  Defendant  should  set  forth  true  nature 
of  his  defense  in  his  answer,  and,  in  case  he 
does  not,  should  not  be  permitted  to  insist 
upon  it.     (Walton  v.  Mintom,  1  Cal.  862.) 
Cited  10  Cal.  80. 

e.  Where  Allegatione  of  Complaint  are  Coajuae- 
tireir  Stated. 

Com^aint  containing  several  coonta.  See 
post,  Ix,  7. 


250.  If  several  averments  in  ft  complunt 
are  conjunctively  stated,  an  answer  attempt- 
ing to  deny  them  by  repeating  them  in  their 
conjunctive  form  does  not  raise  an  issue. 
(Reed  v.  Calderwood,  82  Cal.  109.) 

251.  Where  several  allegations  of  a  com- 
plaint are  connected  by  the  conjunction 
"and," a  denial  in  the  answer  of  thes^  allega- 
tions, conjunctively,^  does  not  amount  to  a 
denial  of  the  allegation  to  which  the  defend- 
ant professes  to  respond.  (Fitch  v.  Bunch, 
SO  Cal.  208.) 

262.  If  several  material  facts  are  stated  con- 
junctively in  a  verified  complaint,  an  answer 
which  undertakes  to  deny  these  averments  as 
a  whole,  as  conjunctively  stated,  is  evasive, 
and  an  admission  of  the  all^i^tion  thus  at- 
tempted to  be  denied.  (Fish  v.  Bedington,  31 
Cal.  185.) 
Cited  31  Cal.  469;  32  Gal.  110;  6  Mont.  9;  2 

N.  Mex.  378. 

253.  Where  certain  allegations  in  a  verified 
complaint  are  compound,  embracing  several 
particulars,  and  are  denied  as  a  whole,  in  the 
language  of  the  complaint,  the  allegations 
will  be  taken  as  admitted.  (Blood  v.  ligh^ 
31  Cal.  115.) 

Cited  38  Cal.  290. 

254.  If  several  material  facts  are  stated  con- 
junctively  in  a  verified  complaint,  an  answer 
which  undertakes  to  deny  these  averments  as 
a  whole,  conjunctively  stated,  is  evasive,  and 
an  admission  of  the  allegations  thus  at- 
tempted to  be  denied.  (Doll  v.  Good,  88  Cal. 
287.) 

265.  If  an  allegation  of  a  complaint  consists 
of  several  clauses  or  propositions  connected 
bv  the  copulative  conjunction  "and,"  a  denial 
of  the  entire  allegation  is  evasive  and  insuffi- 
cient. Each  proposition  should  be  separately 
denied.    (More  v.  Del  Valle,  28  Cal.  170.) 

266.  Where  an  allegation  in  a  verified  com- 
plaint embraces  several  distinct  propositions, 
stated  conjunctively,  a  denial,  in  the  answer, 
of  the  entire  allegation,  following  the  lan- 
guage of  the  com^aint,  is  insufficient  and 
raises  no  issue.  (Woodworth  v.  Knowlton, 
22  Cal.  164.) 

Cited  5  Mont.  100;  6  Or.  449;  7  Utah,  161, 

162, 

(Conjunctive  denials.  See  Mortgages,  626; 
Beplevin,  64. 

Literal  and  conjunctive  denials  insufficient. 
See  Mortgages,  627. 

7.  Where  Complaint  Containe  Senral  Counto,  or 
Allegatione  in  Count  are  Ineoneistent 

257.  If  complaint  contains  more  than  on* 
count,  and  one  of  counts  does  not  state  cause 
of  action,  the  answer  need  not  deny  the  alle- 
gations of  such  count,  and  objections  may  be 
made  to  it  for  the  first  time  in  the  supreme 
court.    (Haskell  v.  Moore,  29  Cal.  437.) 

258.  If  complaint  contains  two  counts,  and 
answer  takes  issue  on  allegations  of  one  only, 
plaintiff  is  entitled  to  judgment  on  the  other. 
(Leffingwell  v.  Griffing,  31  Cal.  281.) 

259.  A  plea,  professing  to  answer  the  whole 
complaint,  but  in  fact  only  answering  one  of 
the  two  counts,  is  bad.  This  was  the  rule  at 
common  law,  and  it  applies  under  oar  sys- 
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tem.    (Wallace  y.  Bear  River  W.  &  Min.  Co., 
18Ca,l.  461.) 

200.  If  the  plaintifi  places  inconeistent  al- 
legations in  the  same  count  of  his  complaint, 
and  the  defendant  does  not  choose  to  demur 
for  uncertainty,  it  is  sufficient  for  him  to  deny 
the  allegation  which  he  wishes  to  controvert, 
leaving  the  other  unnoticed.  (Perkins  v. 
Brock,  80  Cal.  320.) 

8.  Aa»w»r  of  One  Dtfendant  for  Another. 

261.  One  -defendant  cannot  answer  for  an- 
other who  does  not  join  in  the  answer ;  and 
an  allegation  in  the  answer  of  one  defendant 
that  a  codefendant  is  working  the  mine  in 
controversy  as  an  employee  maybe  stricken 
out  as  Borplusage.  (Wheeler  v.  West,  78  Cal. 
95.) 

9.  Doniala  In  Languago  of  Complaiot 

262.  A  denial  that  property  sued  for  is  of 
exact  value  alleged  in  complaint  is  an  admis- 
sion of  any  lesser  value.  (Towdy  v.  Ellis,  72 
Cal.  650.) 

283.  Where  answer  denied  allegations  of 
indebtedness  as  to  time,  amount,  and  work  in 
the  very  words  of  the  complaint,  held,  that 
the  answer  raised  an  immaterial  issue  upon 
these  particulars,  instead  of  meeting  the  sub- 
stantial matter  averred.  (Caulfield  v.  San- 
ders, 17  Cal.  669.) 
ated  4  Or.  230;  5  Or.  449;  7  Utah,  162. 

264.  Where  the  complaint,  verified,  avers 
that  defendant  is  indebted  to  plaintiff  for 
goods,  wares,  and  merchandise,  sold  and  de- 
Rvered,  in  the  sum  of  eight  hundred  and 
twenty-eight  dollars  and  sixteen  cents,  and 
the  answer  denies  that  defendant  is  indebted 
in  the  sum  of  ei^ht  hundred  and  twenty- 
eight  dollars  and  sixteen  cents,  as  is  set  out  in 
said  complaint,  held,  that  the  denial  is  insuf- 
ficient. (Higgins  V.  Wortell,  18  Cal.  330.) 
Cited  21  Cal.  218 ;  22  Cal,  168 ;  32  Cal.  176 ;  88 

Cal.  290;  45  Cal.  553;  7  Mont.  579;  1  Utah, 
223. 

265.  If  the  complaint  avers  that  the  de- 
fendant is  indebted  to  the  plaintiff  in  the 
sum  of  three  thousand  dollars  gold  coin,  for 
ao  mach  money  received  by  defendant  for 
plaintiff's  use,  and  the  answer  denies  that  de- 
fendant received  three  thousand  dollars  in 
gold  coin  for  plaintiff's  use,  it  is  only  a  denial 
of  its  receipt  in  gold  coin,  and  does  not  raise 
an  issue.  (Leffingwell  v.  GiifSng,  31  Cal. 
231.) 

Cited  4  Or.  289. 

266.  A  denial  of  value  of  property  sued  for 
in  terms  of  allegation  is  evasive,  and  in  fact 
no  denial  at  all.  (Marsters  v.  liasb,  61  Cal. 
622.) 

267.  The  aU^tion  of  a  complaint  that  M., 
•t  the  time  of  his  death,  owned  and  was  in 
possession  of  twenty-two  head  of  work-oxen, 
each  worth  seventy-five  dollars,  is  not  put  in 
issue  by  a  denial  "  that  M.,  at  the  time  of  his 
death,  was  in  the  x>ossesBion  of,  or  the  owner 
of,  twenty-two  head  of  work-oxen,  worth 
seventy-five  dollars  per  head."  On  the  con- 
trary, it  is  evasive,  and  equivalent  to  an  ad- 
mission of  the  allegation.  (Doll  v.  Good,  38 
Cal.  287.) 

268.  An  allegation  in  a  sworn  ariswer  that 


"  on  the  twenty-fourth  day  of  March,  1862, 
the  said  French  and  Robinson,  by  deed  duly 
executed,  acknowledged,  and  recorded,  con- 
veyed said  premises  to  this  defendant  for  the 
sum  of  seven  thousand  seven  hundred  and 
fifty  dollars,"  is  not  denied  by  a  statement  in 
the  replication  that  "  the  plaintiffs  further 
deny  that  said  French  and  Robinson,  or  either 
of  them,  conveyed .  said  premises  to  the  de- 
fendant for  the  sum  of  seven  thousand  seven 
hundred  and  fifty  dollars,  or  for  any  other 
sum."  Such  denial  is  a  mere  denial  that 
French  and  Robinson  conveyed  the  premises, 
without  denying  the  facts  which  constitute 
the  conveyance ;  besides,  it  does  not  deny  the 
conveyance — the  material  fswt — but  only  a 
conveyance  for  a  consideration.  Under  such 
denial  the  party  making  the  averment  is  not 
required  to  offer  his  deea  in  evidence  on  the 
trial.  The  allegation  of  the  answer  is  deemed 
admitted  under  the  provisions  of  the  statute. 
(Landers  v.  Bolton,  26  Cal.  393.) 
Cited  28  Cal.  172;  29  Cal.  191 ;  31  Cal.  195;  38 
Cal.  290;  2  Idaho,  319;  4  Or.  290. 

269.  If  the  complaint  alleges  that  an  act  was 
wrongfully  and  maliciously  done,  a  denial  in 
the  answer  that  it  was  wrongfully  and  mali- 
ciously done  does  not  put  in  issue  the  doing 
of  the  act.    (Kinsey  v.  Wallace,  86  Cal.  463.) 

270.  If  the  complaint  avers  .that  the  de- 
fendant wrongfully  broke  down  the  plaintiff's 
flume  for  carrying  water,  and  the  answer 
denies  that  the  defendant,  wrongfully  or 
otherwise,  broke  down  the  flume,  it  is  an 
admission  that  the  defendant  broke  down 
the  flume,  and  only  a  denial  of  its  wrongful 
character.    (Feely  v.  Shirley,  43  Cal.  370.) 

271.  If  the  complaint  alleges  that  the  de- 
fendant wrongfully  and  unlawfully  entered 
upon  a  building  and  closed  up  several  win- 
dows, a  denial  in  the  answer  that  the  defend- 
ant wrongfully  and  unlawfully  entered  upon 
the  premises  and  closed  up  the  windows  is 
an  admission  that  the  defendant  closed  the 
windows.  (Lamey  v.  Mooney,  50  Cal.  610.) 
Cited  7  Utah,  162. 

272.  Where  the  complaint  avers  that  the  de- 
fendant wrongfully  and  unlawfully  took  and 
carried  away  personal  property,  and  the  an- 
swer denies  that  defendant  wrongfully  and 
unlawfully  took  and  carried  it  away,  it  is  a 
confession  of  the  taking  and  carrying  away, 
and  a  denial  merely  of  its  wrongful  character. 
(Lay  V.  Neville,  26  Cal.  545.) 

Cited  9  Or.  489. 

273.  Where  the  form  of  the  allegation  was 
that  defendant  "  unlawfully  and  wrongfully 
seized  and  took  said  property  into  his  posses- 
sion from  said  plaintiff,  and  the  denial  was 
"that  he  (defendant)  wrongfully  and  unlaw- 
fully seized,  took,  or  carried  away  the  said 
property,"  held,  that  the  fact  that  defendant 
took  the  property  from  the  plaintiff  was  not 
denied,  but  admitted.  (Woodworth  v.  Knowl- 
ton,  22Cal.  164.) 

Cited  26  Cal.  418;  88  Cal.  290;  7  Utah,  161, 
162. 

274.  One  of  the  allegations  of  the  complaint 
was  that  "  the  defendant  fraudulently  trans- 
ported plaintiff  into  Kem  county  for  the  pur- 
pose of  having  her  served  with  a  copy  of  the 
summons  and  complaint."    The  answer  to 
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vhich  was  as  follows:  "Defendant  denies, 
and  it  is  not  true,  that  be  fraudulently  trans- 
ported plaintiff  into  Kern  county  for  the  pur- 
pose of  haying  her  served  with  a  copy  of  the 
complaint  ana  summons  in  said  aforesaid  ac- 
tion." Held,  to  be  a  palpable  evasion  of  the 
substance  of  the  charge  which  it  pretended 
to  answer.    (De  Godey  v.  Godey,  39  Cal.  157. ) 

276.  In  equity,  general  denials,  made  by 
traversing  literally  and  conjunctively  the 
statements  of  a  sworn  bill,  are  not  legitimate 
for  the  purpose  of  putting  in  issue  specific  al- 
l^ations ;  for,  in  tnis  way,  a  party  may  deny 
the  entire  charges  in  form  as  stated  against 
him,  in  consistency  with  admitting  the  truth 
of  the  specific  charge  or  even  the  substantial 
fact.  (Btankman  v.  Yallejo,  15  Cal.  638.) 
Cited  7  Utah,  162. 

Denials  of  the  literal  tmth  are  insafflcient. 
See  post,  291. 

Negative  pregnant.  See  Bills  and  Notes, 
893;  Ejectment,  193,  194;  Insurance,  138; 
Taxation,  645,  646. 

Denial  in  language  of  complaint.  See  Forci- 
ble Entry  and  Unlawful  Detainer,  186 ;  Me- 
chanics' Liens,  847 ;  Beplevin,  66,  et  seg. 

Negative  pregnant  in  ejectment.  See  Eject- 
ment, 194. 

N^ative  pregnant  in  action  for  damages. 
See  Damt^es,  100. 

Negative  pregnant  in  action  for  dividend. 
See  Corporations,  332. 

Negative  pregnant  in  snit  to  recover  money 
paid  under  duress.    See  Taxation,  566. 

Answer  in  language  of  complaintg  when  not 
an  admission.  See  Mines  and  Mining,  278, 
274. 

Denial  by  rex>eatinK  conjunctive  allegations 
in  their  conjunctive  form.    See  ante,  S66. 

10.  Sham  and  Eraain  Antmr*. 

276.  A  sham  answer  is  one  ^ood  in  form, 
but  false  in  fact,  and  not  plead  in  good  faith. 
It  sets  up  new  matter  which  is  false.  (Piercy 
V.  Sabin,  10  Cal.  22.) 

Cited  18  Cal.  388;  57  Cal.  287;  4  Or.  96. 
Sham  answer,  definition  of.    See  post,  286. 
What  are.    See  ante,  118, 129. 

277.  In  a  case  where  a  general  denial  may 
be  interposed,  if  the  pleader  does  not  plead 
it,  but  resorts  to  specinc  denials,  such  specific 
denials  must  be  actual  denials,  and  not  eva- 
sive.   (Marsters  v.  Lash,  61  Cal.  622.) 

278.  In  order  to  determine  whether  denials 
of  answer  are  evasive,  each  separate  denial  of 
each  separate  allegation  must  be  taken  by 
itself.  If  the  answer  to  a  particular  allega- 
tion is  a  denial  of  it,  and  there  is  no  admis- 
sion in  the  answer  inconsistent  with  this 
denial,  an  issue  is  fairly  made.  (Bacouillat 
T.  Rene,  32  Cal.  450.) 

279.  Although  a  general  denial  to  the  alle- 
gations of  the  complaint  may,  if  falsely 
pleaded,  be  characterized  as  sham,  yet  an  in- 
quiry in  advance  of  the  trial  cannot  be  enter- 
tained by  the  court  as  to  the  good  faith  of  the 
defendant  in  pleading  it,  nor  can  it  be  stricken 
oat  as  sham  on  an  application  of  the  plaintiS. 
(Fay  V.  Cobb,  51  Cal.  313.) 

Cited  57  Cal.  288. 

880.  An  answer  verified  by  defendant,  and 
setting    up    sufficient    defense,    cannot   be 


stricken  oat  as  sham,  whether  such  answer 
consists  of  denials  or  sets  up  an  affirmative 
defense.  ( Greenbaum  v.  Turrill,  57  Cal.  285. ) 
Cited  58  Cal.  188. 

281.  Answer,  though  nnverified,  contain- 
ing denials  of  material  allegations  of  the  com- 
plaint, cannot  be  stricken  out  as  sham  and 
irrelevant.  (Lybecker  v.  Murray,  58  Cal. 
186.) 

Cited  59  Cal.  482. 

282.  A  plea  of  the  statute  of  limitations  in 
an  unverified  answer  to  a  complaint  of  fore- 
closure of  a  mortgage  is  properly  stricken  out 
as  sham,  where  it  appears  from  the  copies  of 
the  note  and  mortgage  set  out  in  the  com- 
plaint that  the  action  was  commenced  within 
four  years  after  the  maturity  of  the  note. 
{Bank  of  Shasta  v.  Boyd,  90  Cal.  604.) 

283.  In  verified  answer  evasion  of  control- 
ling fact  in  issue  is  strong  circumstance 
against  the  defendant.  (Baker  v.  Baker,  13 
Cal.  87.) 

284.  Whether  fiftieth  section  of  the  Practice 
Act  relating  to  the  striking  out  of  sham  an- 
swers applies  to  any  but  affirmative  defenses, 
query?     (Gostorfs  v.  TaaBe,  18  Cal.  386.) 

285.  When  plaintiS  moves  on  affidavit  to 
strike  out  a  defense  as  "  sham,"  the  affidavit 
of  defendant  that  his  defense  is  bona  fide  will 
defeat  the  motion.  (Gostorfs  v.  Taafe,  18 
Cal.  385.) 

286.  Plaintiff  sued  on  a  note  made  by  de- 
fendants to  bis  order,  the  complaint  not  being 
verified,  but  setting  out  the  note.  Defendants 
plead  payment.  Plaintiff,  on  affidavits  that 
the  plea  was  false  and  plead  in  bad  faith, 
moved  to  strike  out  the  answer  and  for  judg- 
ment. Granted.  Held,  that  the  action  of  the 
court  was  rij^ht ;  that,  under  the  fiftieth  section 
of  the  Practice  Act,  "  sham"  answers  and  de- 
fenses are  such  as  are  good  in  form  but  false 
in  fact,  and  pleaded  in  bad  faith ;  and  that 
such  answers,  when  consisting  of  affirmative 
defenses,  should  be  stri<±en  out.  (Gostorfs 
V.  Taafe,  18  Cal.  886.) 

Cited  32  Cal.  674;  67  Cal.  291;  14  Col.  69;  4 

Or.  96. 

Denial  in  language  of  complaint  is  evasive. 
See  ante,  266. 

Denial  of  conjunctive  allegations  as  a  whole. 
See  ante,  IX,  6. 

Sham  allegations.    See  Yenue,  98. 

Sham  answer  in  action  on  note.  See  Bills 
and  Notes,  392. 

Striking  out  sham  answer.  See  ante,  VII, 
12;  Replevin,  73. 

Answer,  when  sham  and  may  be  stricken 
out.    See  Bills  and  Notes,  397. 

Evasive  answer.    See  Streets,  642,  et  seq. 

Frivolous  answer,  what  is.  See  Judgments, 
168. 

Denial  in  good  faith.  See  Supplementary 
Proceedings,  23,  et  seq. 

//.  Denial  Where  Complaint  VeriKed;  Denial  on 
Information  and  Belief. 

2Vr.  The  omission  of  the  words  "when  it  is 
verified."  in  the  act  of  1860  amending  the 
sixty-flrth  section  of  the  Practice  Act,  is  a 
mere  clerical  misprision.  The  amendment  by 
the  act  of  1860  to  this  section,  and  also  to  sec- 
tion 46,  was  not  designed  to  change  the  char- 
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acter  of  answers,  or  to  abolish  any  distinction 
between  those  verified  and  those  not  verified. 
<Skinn  v.  Fanand,  18  Cal.  314.) 

28&.  There  are  bat  two  forms  in  which  de- 
fendant  can  controvert  the  allegations  of  a 
Terified  complaint.  (1)  Positively,  when  the 
facts  are  within  his  personal  knowledge,  and 
(2)  npon  information  and  belief,  when  they 
are  not.  (Curtis  v.  Richards,  9  Cal.  33.) 
Cited  9  CaL  473;  10  Cal.  232;  IS  Cal.  371;  26 

Cal.  196;  100  Cal.  488. 

289.  An  answer  is  fatally  defective  if  it  does 
not  deny  any  of  the  material  allegations  of  a 
verified  complaint,  either  positively  or  accord- 
ing to  information  and  belief,  the  only  forms 
in  which  the  allegations  of  a  verified  com- 
plaint can  be  controverted  so  as  to  raise  an 
laane.  A  denial  in  any  other  form  is  un- 
known to  our  system  of  practice,  and  cannot 
have  any  l^al  efiect.  (San  Francisco  Gas 
Co.  V.  San  Francisco,  9  Cal.  463.) 

Cited  100  Cal.  489;  6  Col.  808. 

'WaiTer  of  verification  does  not  dispense 
with  specific  denial.    See  ante,  163. 

290.  An  answer  to  a  verified  complaint, 
which  ondertakes  to  deny  material  aUega- 
tions,  should  contain  a  specific  denial  to  each 
allegation  controverted.  (Fish  y.  Beding- 
ton,  31  Cal.  185.) 

291.  The  rules  of  pleading,  both  under  the 
old  equity  system  and  under  our  present  sys- 
tem, are  intended  to  prevent  evasion,  and  to 
require  a  denial  of  every  specific  averment  in 
«  sworn  bill,  in  substance  and  in  spirit,  and 
not  merely  a  denial  of  its  literal  truth ;  and 
"whenever  the  defendant  fails  to  make  such 
clenial,  be  admits  the  averment.  (Blankman 
•V.  Vallejo,  15  Cal.  638,  cited  23  Cal.  168,  31 
Oal.  194,  38  Cal.  290;  Doll  v.  Good,  38  Cal. 
287,  cited  70  Cal.  688,  6  Mont.  9,  7  Cal.  678.) 

292.  A  general  denial  in  a  verified  answer 
is  inadmissible,  and  may  be  stricken  out  on 
motion  of  the  plaintifi.  (People  v.  Qagar,  62 
Cal.  171.) 

293.  If  the  complaint  is  sworn  to,  a  general 
denial  in  the  answer  admits  all  its  material 
allegations.    (Pico  v.  Colimas,  32  Cal.  678.) 

294.  Generaj  and  sweeping  denial,  though 
the  answer  is  sworn  to,  is  insufficient,  where 
the  complaint  is  verified.  (Dewey  v.  Bow- 
man, 8  Cal.  146.) 

Cited  8  Cal.  280. 

295.  Where  a  complaint  is  verified,  an  an- 
swer denying  "generallv  and  specifically  each 
and  every  material  allegation  in  the  com- 
plaint, the  same  as  if  such  allegation  were 
herein  recapitulated,"  and  also  denying  each 
all^ation  in  the  same  form,  with  certain 
qnaufications  and  exceptions,  does  not  raise 
an  isaae  upon  any  fact  stated  in  the  com- 
plaint. (Hensley  v.  Tartar,  14  Oal.  608.) 
Cited  31  Cal.  195;  4  Or.  290. 

296.  A  general  denial  of  the  averments  of  a 
verified  complaint  with  the  qualifications  of 
"  except  as  hereinafter  admitted  "  is  insuffi- 
cient to  put  in  issue  any  of  its  allegations. 
(Levinson  v.  Sch warts,  22  Cal.  229.) 

297.  When  complaint  is  verified,  answer 
which  denies  ite  aUegations  in  conjunctive  is 
insufficient.  (Lerouz  v.  Murdock,  61  Cal. 
Ml.) 


Conjunctive  allM;ations  in  sworn  complaint, 
denial  of  as  a  whole.    See  ante,  IX,  6. 

298.  The  Civil  Practice  Act  does  not  require 
the  answer  to  a  verified  complaint  in  an  ac- 
tion in  a  justices'  court  to  controvert  specifi- 
cally the  material  allegations  of  such  com- 
plaint. It  is  sufficient  if  the  answer  deny  the 
material  allegations,  either  generally  or  spe- 
cifically.   (Minturn  v.  Burr,  20  Cal.  48.) 

Denial  of  allegations  of  sworn  bill  literally. 
See  ante,  276. 

299.  An  answer  that  denies  a  material  aver- 
ment of  a  complaint  "  upon  information  ana 
belief  "  is  a  sufficient  denial  to  raise  an  issue 
thereon.  (Jones  v.  Petaluma,  36  Cal.  230, 
cited  88  Cal.  163:  Boussin  v.  Stewart,  33 
Cal.  208,  cited  86  Cti.  234,  38  Cal.  163.) 

300.  Where  the  pleadings  are  verified,  and 
the  answer,  in  response  to  a  material  allega- 
tion of  the  complaint,  denies  the  same  upon 
information  and  belief,  the  denial  is  insuffi- 
cient. (Nelson  v.  Murray,  23  Cal.  838.) 
Cited  69  Cal.  87;  6  Wash.  663. 

301.  A  specific  allegation  of  a  contract,  in  a 
verified  complaint,  is  not  sufficiently  contro- 
verted by  an  answer  stating  that  defendant 
has  no  knowledge  or  information  respecting 
the  same,  and  therefore  denies  the  same ;  and 
no  evidence  of  the  contract  would  be  neces- 
sary. (Ord  V.  Steamer  Uncle  Sam,  13  Cal. 
869.) 

W2.  In  a  verified  answer,  a  denial  "  upon" 
information  and  belief  is  sufficient.  (Kirstein 
V.  Madden,  38  Cal.  158.) 

303.  An  allegation  in  an  answer  by  an  ad- 
ministrator, that  the  defendant  "  avers  on  in- 
formation and  belief  that  no  such  deed  or 
deeds  were  ever  executed,"  is  a  sufficient 
denial  of  an  averment  in  the  complaint  that 
defendant's  intestate  executed  and  delivered 
the  particular  deeds  referreil  to.  (Thompson 
V.  Lynch,  29  Cal.  189.) 

Cited  80  Cal.  322. 

304.  Denials  in  an  answer  that  the  defend- 
ant "  has  no  knowledge  or  information  suffi- 
cient to  enable  him  to  form  a  belief  as  to  the 
truth  of  or  to  answer  the  allegation  in  said 
complaint  contained,"  repeating  the  allega- 
tion, and  "  therefore  he  denies  the  said  alle- 
gation, and  the  whole  thereof,"  although 
imperfect,  and  not  in  conformitv  with  the 
statute,  will  not  be  held  fatally  defective  upon 
appeal,  where  it  apjtears  that  the  plaintiff 
treated  them  as  creating  an  issue,  and  made 
no  objection  thereto  upon  the  trial,  and  the 
court  also  so  considered  them  in  deciding  the 
cause  and  granting  a  nonsuit.  (People  v. 
Swift,  96  Cal.  166.) 

305.  Where  a  material  fact  stated  in  a  veri- 
fied complaint  is  denied  upon  information 
and  belief,  the  answer  should  state  how  it 
happened  that  the  defendant  is  without 
knowledge  as  to  the  fact  averred.  (Brown  v. 
Scott,  25  Cal.  189.) 

Cited  32  Cal.  607;  43  Cal.  897;  63  Cal.  314;  74 
Cal.  800. 

306.  An  answer  placing  a  denial  of  an  aver- 
ment of  the  complaint  on  the  ground  of  want 
of  information  sufficient  to  enable  the  defend- 
ant to  answer  the  same,  without  also  averring 
that  they  have  no  belief  on  the  subject  suffi- 
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oient  to  enable  snch  answer,  ie  not  safficient 
to  raise  an  issue.  (Naftzger  t.  6regg,  99  X}al. 
83.) 

307.  The  motion  in  this  case  to  strike  out 
the  answers,  because  denying  on  information 
and  belief,  and  for  judgment  on  the  com- 
plaint, held,  to  be  properly  overruled. 
(Comerford  v.  Dupuy,  17  Cal.  308.) 

808.  In  an  action  by  an  assignee  of  an  ac- 
count, an  aifswer  alleging  that  defendant  has 
no  information  or  belief  suthcient  to  enable 
him  to  answer  the  allegations  of  a  particular 
paragraph  of  the  complaint,  which  contains 
the  averment  of  the  assignment,  and  for  that 
reason  denying  all  and  singular  the  allega- 
tions contained  in  such  paragraph,  is  suffi- 
cient to  raise  an  issue  as  to  the  fact  of  the  as- 
signment. (Kead  v.  Bu£Eum,  79  Cal.  77.) 
Cited  100  Cal.  487. 

809.  To  a  complaint  sworn  to,  on  a  promis- 
sory note  payable  in  a  sum  certain,  "in 
monthly  pro  rata  installments,  out  of  the 
first  net  proceeds  from  sale  of  water,"  and  an 
allegation  that  defendants  turned  oS  the 
water  from  the  ditch,  the  proceeds  of  the 
sales  of  which  water  were  to  be  applied  to 
the  payment  of  the  note,  and  thereby  dimin- 
ished the  quantity,  etc.,  the  defenaant  an- 
swered by  admitting  the  making  of  the  note, 
but  denied,  "to  the  best  of  his  knowledge,  in- 
formation, and  belief,  all  and  singular  the 
other  allegations  in  said  complaint."  Held, 
that  such  answer  did  not  amount  to  a  specific 
denial  of  the  allegations  of  the  complaint. 
(Stewart  v.  Street,  10  Cal.  372.) 

310.  Where  both  complaint  and  answer  are 
verified,  the  denial  in  the  answer  of  an  allega- 
tion in  the  complaint,  in  the  following  terms, 
is  not  sufficient,  vis.,  "And  the  said  defend- 
ants deny,  for  want  of  information  to  enable 
them  to  admit,  the  sale  and  transfer  of  said 
Georgia  ditch  to  them ,  plaintiff s,  as  alleged," 
etc.  (Humphreys  v.  McCall,  9  Cal.  59.) 
Cited  9  Cal.  473 ;  10  Cal.  232 ;  18  Cal.  371 :  32 

Cal.  607;  43  Cal.  397;  e3  Cal.  314;  88  Cal. 
150;  e  Col.  308. 

311.  The  allegation  of  the  death  of  plain- 
tiff's ancestor,  m  a  verified  complaint,  is  not 
sufficiently  controverted  by  the  averment  in 
the  answer,  "  that  defendant  has  not  sufficient 
knowledge  to  form  a  belief,  and  therefore 
neither  admits  nor  denies."  (Anderson  v. 
Parker,  6  Cal.  197.) 

812.  Defendant  can  know  what  is  bis  be- 
lief, and  can  therefore  state  it.  This  belief 
may  be  founded  on  the  statement  of  others, 
not  competent  witnesses,  and  not  under  oath, 
etc.  Yet,  if  the  defendant  has  formed  a  be- 
lief from  this  source,  he  must  state  it.  .He 
cannot  be  the  judge  as  to  whether  his  infor- 
mation is  l^al  testimony.  (Humphreys  v. 
McCall,  9  Cal.  59.) 

313.  In  no  case  can  the  allegation  of  a  veri- 
fied complaint  be  controverted  by  a  denial  of 
sufficient  knowledge  or  information  upon  the 
subject  to  form  a  ^ief.  (Curtis  ▼.  Rxchards, 
9  Cal.  83.) 
Cited  74  Cal.  300. 

814.  Where  the  facts  alleged  in  the  oom> 
plaint  are  presumably  within  the  knowledge 
of  the  defendant,  he  must  answer  them  posi- 


tively ;  and  a  denial  upon  information  and 
belief  will  be  treated  as  evasive.  This  rule  is 
as  applicable  to  corporations  and  their  officers 
as  to  natural  persons.  (Loveland  v.  Gamer, 
74  Cal.  298.) 
Cited  88  Cal.  150;  100  Cal.  76,  489. 

816.  Where  facts  are  alleged  in  a  verified 
complaint  which  are  presumptively  within 
the  personal  knowledge  of  the  defendant,  he 
is  not  permitted  to  deny  them  upon  informa* 
tion  and  belief,  but  must  answer  positively: 
but  this  rule  does  not  apply  to  the  denial  of 
the  sufficiency  of  a  recorded  claim  of  lien> 
(Hagman  v.  Williams,  88  Cal.  146.) 

316.  A  defendant  is  not  at  liberty  to  answer 
any  allegation  for  want  of  information  or  be- 
lief upon  the  subject  sufficient  to  enable  him 
to  answer  it,  when  he  may  be  presumed  to 
know,  or  when  he  is  aware,  before  answer- 
ing, Uiat  he  has  the  means  of  ascertaining 
whether  or  not  such  allegation  is  true ;  and 
such  an  answer  is  improper,  where  it  appears 
that  the  defendant  knew,  before  answering, 
that  he  could  certainly  ascertain  whether  or 
not  plaintiS  had  recorded  his  claim  of  lien,  as 
alleged  in  the  complaint,  by  examining  a 
public  record  in  the  county  in  which  the  lots 
upon  which  the  lien  is  claimed  were  situated. 
(Mulcaby  v.  Buckley,  100  Cal.  484.) 

817.  If  the  allegations  of  a  verified  com- 
plaint are  presumptively  within  the  knowl- 
edge of  the  defenaant,  a  denial  of  the  same 
in  the  answer,  according  to  his  best  knowl- 
edge, information,  and  belief,  is  evasive  of  the 
issue  tendered.  (Brown  v.  Scott,  25  Cal.  189.) 
Cited  31  Cal.  196;  32  Cal.  458;  4  Or.  290;  1 

Wash.  419. 

318.  When  the  material  facts  alleged  are 
presumptively  within  the  knowledge  of  the 
defendant,  be  must  traverse  them,  if  he  un- 
dertakes to  do  so,  or  must  state  how  it  is  that 
he  is  without  knowledge  of  such  facts.  (Vas- 
sault  V.  Austin,  32  Cal.  597.) 

Cited  33  Cal.  211 ;  36  Cal.  234 ;  38  Cal.  163 ;  40 
Cal.  75;  43  Cal.  397;  68  Cal.  265;  1  Idaho, 
N.  S.,  766. 

319.  When  the  facta  alleged  in  a  verified 
complaint  are  presumptively  within  the 
knowledge  of  the  defendant,  the  code  requires 
bis  denial  to  be  specific,  not  general.  The 
object  of  the  provision  is  to  call  the  attention 
of  the  defendant,  and  to  confine  each  denial  to 
one  allegation  at  a  time  and  not  permit  him 
to  deny  all  at  once.  (Ban  Francisco  Gas  Co. 
T.  San  Francisco,  9  Cal.  468.) 

320.  A  denial  upon  information  and  belief, 
by  the  assignee  of  an  insolvent  corporation, 
that  certain  appliances  were  attached  to  the 
realty,  and  were  fixtures,  is  insufficient.  Such 
assignee  must  be  presumed  to  have  been  in 
the  possession  of  the  property,  and  to  have 
known  whether  or  not  the  appliances  named 
were  so  attached,  and  the  denial  should  be 
positive  in  form.  (Gribble  v.  Columbus 
Brewing  Co.,  100  Cal.  67.) 

321.  Where  the  alleged  fact  is,  from  its 
nature,  presumptively  within  the  personal 
knowledge  of  the  defendant,  he  cannot  be 
permitt^  to  answer  on  information  and  be- 
nef,  but  must  answer  in  the  form  positive. 
And  where,  from  the  nature  of  the  fact  al- 
leged, the  knowledge,  if  any,  is  presump- 
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ttvely  based  on  inforniation,  he  is  not  bonnd 
tod^y  pKistively,  but  only  "according  to  hia 
information  and  belief";  but  in  such  case  be 
mast  answer  according  to  both  his  informa- 
tion and  belief.  The  word  "belief,"  as  used 
in  the  statute,  is  to  be  taken  in  its  ordinary 
sense,  and  means  tlie  actual  conclusion  of  the 
defendant,  drawn  from  information.  (Hum- 
phreys V.  McCall,  9  Cal.  60.) 

322.  The  answer  that  the  defendant,  a 
nmnicipal  corporation,  has  "no  knowledge  or 
information"  m  respect  to  the  allegations  of 
a  ooont  in  a  Yerifled  complaint,  "  and  there- 
fore denies  the  same,"  is  insufficient.  (San 
Francisco  Gas  Co.  y.  San  Francisco,  9  Cal. 
453.) 

Cited  13  Cal.  372: 17  Cal.  127;  25  Cal.  196;  68 
Cal.  266;  100  Cal.  489. 

323.  The  statute  imposes  upon  the  defend- 
ant if  a  natural  person,  and  if  a  corporation 
upon  its  ofBcers  and  agents,  the  duty  of  ac- 
quiring the  requisite  knowledge  or  informa- 
tion respecting  the  matters  alleged  in  a  veri- 
fied complaint,  to  enable  them  to  answer  in 
the  proper  form.  (San  Francisco  Gas  Co.  v. 
San  Francisco,  9  Cal.  453.) 

Cited  74  Cal.  300. 

324.  The  rule  which  requires  a  defendant  to 
answer  positively  as  to  the  facts  alleged  in  a 
'verified  complaint,  which  are  presumptively 
within  bis 'own  knowledge,  applies  to  monici- 
I>al  corporations.  The  statute  makes  no  dis- 
tinction between  the  rules  of  pleading  appli- 
cable to  natural  persons  and  those  applicacile 
to  artificial  persons.  (San  Francisco  Gas  Co. 
v.  San  Francisco,  9  Cal.  453.) 

Cited  11  Cal.  258;  distinguished  20  Cal.  108. 

Information  and  belief,  denials  on.  See 
Injunctions,  376,  et  seq;  Mandamus,  228. 

Information  and  belief,  denial  for  want  of. 
See  Mechanics'  liens,  344. 

Defendant  denying  his  ownership  on  in- 
formation and  belief.    See  Streets,  641. 

Answer  in  trespass  on  information  and  be- 
lief.   See  Trespass.  37. 

Information  and  belief,  denial  on,  when 
evasive.     See  Mechanics'  Liens,  346. 

Denial  on  information  and  belief  in  action 
on  jadgpnent.    See  Judgments,  817. 

12.  Material  and  Subatantiaf  AHegatiem  Only 
tiMd  bt  Denhd, 

S25.  Defendant  in  his  answer  is  required  to 
deny  only  material  allegations  of  tne  com- 
plaint.    ( Racouillat  v.  Rene,  32  Cal.  460. ) 
Cited  1  Idaho,  N.  8.,  652;  7  Nev.  172. 

326.  The  only  allegations  essential  to  a 
complaint  are  those  required  in  stating  the 
cause  of  action.  Allegations  inserted  for  the 
]>nrpofle  of  intercepting  and  cutting  ofi  an  an- 
ticipated defense  are  superfluous  and  imma- 
terial and  do  not  require  an  answer.  (Can- 
field  T.  Tobias,  21  C^.  849.) 

Cited  97  Cal.  846;  18  Nev.  117. 

327.  Immaterial  averments  in  a  pleading 
need  not  be  answered,  and  if  it  be  done,  both 
the  complaint  and  answer,  so  far  as  they  relate 
thereto,  will  be  disregarded  when  the  safB- 
dency  of  the  pleadings  and  issues  are  brought 
in  question.  (Jones  t.  Petaluma,  86  Cal. 
280.) 


Material  allegations  only  need  be  denied. 
See  ante,  VIII,  4. 

Irrelevant  allegations  need  not  be  contro- 
verted.   See  Ejectment,  183. 

13.  Benialt  of  CoHelu$ion»  of  Law. 

828.  If  the  answer  merely  denies  the  con- 
clusions of  law  resulting  from  the  facts 
averred  in  the  complaint,  it  is  insufficient  to 
raise  an  issue,  and  the  facts  are  deemed  ad- 
mitted. (Nelson  y.  Murray,  23  Cal.  838.) 
Cited  5  Wash.  663. 

329.  The  denial  of  a  conclusion  of  law  raises 
no  issue.    (Turner  v.  White,  73  Cal.  299.) 

Conclusion  of  law,  denial  is  denial  of,  when. 
See  Mechanics'  Liens,  348,  et  seq. 

Averments  of  legsd  conclusions  need  not  be 
traversed.    See  Mortgages,  393,  et  seq. 

Answer  denying  legal  conclusions  only  does 
not  raise  issue.    See  Sales,  236. 

(Tonclusion  of  law,  denial  that  one  is  bound 
hy  judgment  is  denial  of.    See  Judgments, 

14.  Denial*  of  Mattart  of  Bridenco. 

830.  Allegations  of  matters  of  evidence  in 
a  pleading  are  not  issuable  facts.  If  the  an- 
swer puts  in  issue  the  ultimate  facts  resulting 
from  the  evidence,  it  is  a  sufficient  denial. 
(Moore  V.  Murdoch,  26  Cal.  514.) 
Cited  33  Cal.  96, 128;  63  Cal.  427;  4  Or.  94. 

Averments  of  evidence  are  not  admitted 
by  failure  to  deny.     See  ante,  63,  64. 

Ultimate  fact,  denial  of  is  sufficient.  See 
Marriage  and  Divoree,  216. 

16.  Want  of  Capacity  to  Suo  Muat  bo  Specially 
Pleaded. 

331.  The  want  of  capacity  in  plaintiff  to  sue 
should  be  specifically  set  up  in  the  answer. 
The  general  issue  is  not  sufBcient.     (Califor- 
nia Steam  etc.  v.  Wright,  8  Cal.  686.) 
Cited  99  Cal.  605. 

(jreneral  issue  does  not  put  in  issue  the 
plaintiff's  title  to  sue.    See  poet,  334. 

16.  General  Denial,   What  Putt  in  htue,  and 
Eltect  of, 

332.  The  forty-sixth  section  of  the  Practice 
Act,  which  enacts  that  the  answer  of  de- 
fendant shall  contain,^  in  respect  to  each  al- 
legation of  the  complaint  controverted  by  the 
defendant,  a  general  or  special  denial  thereof, 
etc.,  provides  for  the  use,  in  pleading,  of  the 
general  issue  at  common  law.  without  confin- 
ing parties  to  the  particular  form  of  language 
belonging  to  such  pleas  respectively,  but  al- 
lowing a  general  denial  in  plain  language  to 
be  equivEilent,  in  its  effect,  to  any  general  is- 
sue necessary  to  meet  the  subject  matter  of 
the  action.  (McLarron  y.  Spalding,  2  Cal. 
510.) 

333.  An  answer  which  denies,  generally,  all 
the  allegations  of  the  complaint  is  equivalent 
to  the  general  issue  at  common  law,  and 
ought  not  to  be  struck  out  as  sham  or  frivo- 
lous. (Brooks  V.  Chilton,  6  Cal.  640 ;  EUissen 
y.  Halleck,  6  Cal.  386.) 

334.  Under  the  S}[8tem  of  practice  in  this 
state,  a  general  denial  is  equivalent  to  the 
general  issue  at  common  law,  and  such  a  plea 
does  not  put  in  issue  the  plaintiff's  title  to  sue 
(White  v.  Moses,  11  Cal.  68.) 
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835.  A  denial,  whether  general  or  special, 
only  puts  in  issue  aUegations  of  complaint. 
The  aifierence  between  a  general  and  special 
denial  in  this  respect  is  only  in  the  extent  to 
which  the  allegations  are  traversed.  (Coles 
▼.  Soulsbf,  21Cal.  47.) 

336.  If  answer  does  not  traverse  material 
allegations  of  complaint,  and  the  new  matter 
contained  in  it  does  not  state  facts  sufiScient 
to  constitute  a  defense,  and  the  pleadings  are 
not  verified,  a  closing  denial,  stating  that 
"  the  defendants  deny  each  and  every  allega- 
tion set  forth  in  plaintifi's  complaint  not  con- 
sistent with  the  foregoing  answer,"  fails  to 
raise  any  issue.  (Richardson  t.  Smith,  20 
Cal.  529.) 
Cited  9  Or.  489. 

387.  Defendant  has  right  to  put  plaintiff  to 
proof  of  his  demand  by  a  general  denial. 
(Fay  V.  (3obb,  51  Cal.  813. ) 

838.  The  legal  effect  of  general  denials,  as  in 
this  case,  is  not  changed  by  expressions  shaw- 
ls that  they  were  intended  to  be  specific. 
(Hensley  v.  Tartar,  14  Cal.  508.) 

839.  When  a  general  denial  to  an  unverified 
complaint  is  qualified  by  an  exception  of 
"  such  allegations  as  are  hereinafter  admitted, 
stated,  or  qualified,"  it  will  not  control  the 
efiect  of  an  afBrmative  allegation  of  the  an- 
swer which,  in  legal  efiect,  admits  the  cause 
of  action.    (People  v.  Otto,  77  Cal.  46.) 

Want  of  capacity  to  sue  must  be  specially 
pleaded.    See  post,  IX,  16. 

New  matter  must  be  specially  pleaded. 
See  post,  IX,  28. 

General  denial,  soffldenoy.  See  Justices  of 
the  Peace,  71. 

General  denial,  what  pats  in  issue.  See 
Executors  and  Administrators,  293 ;  Mechan- 
ics' lien^  846. 

Genenu  denial,  effect  of.  See  Taxation, 
640. 

Ctoneral  denial,  effect  of  in  action  on  note. 
See  Bills  and  Notes,  384. 

(General  denial  in  foreclosure,  what  pats  in 
issue.     See  Mortgages,  624. 

General  issue,  deed  absolute  cannot  be  at- 
tacked as  mortgage  under.  See  Mortgages, 
118, 119. 

General  denial  in  forcible  entry.  See  Forci- 
ble Entry  and  Unlawful  Detainer,  183, 184. 

General  denial,  replication,  when  not  neces- 
sary.    See  Malicious  Prosecution,  59. 

Evidence  admissible  under  general  denial. 
See  Evidence,  IX,  8. 

n.  Other  DtniaJa,  Sirilfeienef  to  Kaitt  /••«•; 
Trareit*  in  USrmatm  Wordt. 

340.  Where  the  answer  contains  no  new 
matter,  and  the  plaintiff  claims  that  all  the 
denials  are  bad,  he  may  test  their  sufiiciencv 
by  a  motion  for  judgment  upon  the  pleaa- 
Ings.     (Gay  v.  Winter,  34  Cal.  158.) 

Cited  66  Cal.  324,  325;  74  Cal.  300. 

341.  Qualified  and  copulative  denials  relat- 
ing to  contract  alleged  in  the  complaint  to 
enforce  a  lien  held  insofficient  to  raise  a  sub- 
stantial issue.  (Mulcahy  v.  Buckley,  100 
Cal.  484.) 

342.  Denial  of  any  indebtedness,  without 
denial  of  any  of  the  tacts  from  which  that  in- 
debtedness follows  as  a  conclusion  of  law, 


raises  no  issue.    (Curtis  v.  Richards.  9  OaL 

33  ) 

Cited  2  Idaho,  1109. 

343.  Where  complaint  averred  contract  be- 
tween plaintiff  and  board  of  supervisors  on 
behalf  of  the  county,  and  the  answer  ad- 
mitted a  contract  between  the  plaintiff  and 
another  on  one  side,  and  the  county  on  the 
other,  and  averred  that  this  was  the  only  con- 
tract made  by  the  county  in  relation  to  the  ' 
matter,  and  denied  that  any  other  was  made 
by  the  board  of  supervisors,  held,  that  this 
denial  was  sufficient  to  put  the  plaintiff  on 
proof  of  the  contract.  (Murphy  v.  Napa 
County,  20  Cal.  497.) 

Cited  81  Cal.  404. 

344.  Where  complaint  avers  that  plaintiff 
did  certain  work  in  consideration  of  promise 
by  defendant,  an  answer  denying  that  plain- 
tiff did  the  work,  but  not  claiming  that  it  was 
done  upon  any  other  consideration  than  the 
promise,  raises  no  issue,  except  as  to  the  per- 
formance of  the  work,  and  requires  no  proof 
from  plaintiff  as  to  the  consideration  upon 
which  it  was  performed.  (Mathewson  v. 
Fitch,  22  Cal.  86.) 

345.  It  is  not  necessary  that  a  traverse 
should  be  in  negative  words.  An  averment 
in  the  answer  of  the  contrary  of  what  is 
alleged  in  the  complaint  is  equivalent  to  a 
denial.  Even  where  the  averment  is  not  of 
the  direct  contrary  of  the  allegation,  but  is 
inconsistent  with  its  truth,  it  may,  under 
certain  circumstances,  be  held  to  raise  an  is- 
sue. So  held  where  plaintiff  took  no  proceed  • 
ing  in  the  court  below  to  test  the  sufficient 
of  the  answer.  (Perkins  v.  Brock,  80  Cal. 
320.) 

346.  An  issue  may  be  taken  upon  a  ma- 
terial allegation  of  the  complaint  by  an  af- 
firmative allegation  in  the  answer  inconsist- 
ent with  it ;  and  a  finding  of  affirmative  facts 
which  are  inconsistent  with  an  averment 
which  the  answer  denies  is  a  sufficient  find- 
ingthat  the  averment  is  not  true.  (Churchill 
V.  jBaumann,  95  Cal.  541.) 

347.  If  the  plaintiff,  in  his  complaint,  al- 
leges that  he  is  the  owner  of  and  entitled  to 
the  possession  of  an  undivided  one-half  of  cer- 
tain personal  property,  an  allegation  in  the 
answer  that  the  defendant  is  the  owner, 
coupled  with  an  admission  that  he  is  in  pos- 
session, puts  in  issue  the  title  of  the  plain- 
tiff. (Miller  v.  Brigham,  60  Cal.  615. ) 
Cited  78  (Tal.  544;  Si  Cal.  322;  95  Cal.  546. 

348.  If  an  answer,  in  response  to  an  allega- 
tion of  the  complaint,  instead  of  denying  it 
in  express  terms,  contains  the  averment  that 
the  defendant  did  not  commit  the  act  charged, 
or  that  the  fact  alleged  to  exist  does  not  ex- 
ist, these  avermenta  of  the  answer  traverse 
the  matters  alleged,  and  are  good  denials  of 
the  same.    (Hill  v.  Smith,  27  Cal.  475.) 

Denial  of  indebtedness  is  insufficient.  See 
Bills  and  Notes,  386. 

Insufficient  denials,  directing  verdict.  See 
Instructions,  90,  et  seq. 

18.  SpeeiSe  Btniat  i»  ConSnuf  to  SpoeWc  Alio- 
gatien. 

849.  If  the  complaint  contains  averments 
of  the  facto  constituting  a  deraignment  of 
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title  in  a  certain  manner,  and  the  answer 
contains  a  counter  averment  that  the  title 
vas  derived  in  a  different  manner,  this  coun- 
ter  averment  is  a  denial,  if  it  is  alleged  that 
the  facts  are  not  otherwise  than  averred  in 
the  counter  statement.  (Siter  t.  Jewett,  33 
Cal.  92.) 

350.  Specific  denial  to  each  allegation  of 
complaint  is  a  separate  denial,  applicable 
only  to  the  particular  allegation  controverted. 
Per  Burnett,  J.  (San  Francisco  Gas  Co.  T. 
Ban  Frandsco,  9  Cal.  463.) 

351.  Each  denial  of  an  answer  mast  be  re- 
parded  as  applying  to  the  specific  allegation 
It  purports  to  answer,  and  not  as  forming  a 
part  of  an  answer  to  some  other  specific  and 
entirely  independent  allegation.  (Kacouillat 
-V.  Bene,  32  Cal.  450.) 

19.  MmiavoM  by  Failun  to  Deny;  Dutiul  of 
Contract  Mtachod  to  P/oading. 

852.  Jxury  should  be  instructed  that  fact  is 
admitted  m  pleadings  in  a  case  where  a  fact 
is  alleged  in  the  complaint  and  not  denied  in 
the  answer.     (Tevis  T.  Hicks,  41  Cal.  23. ) 

353.  Every  material  allegation  of  the  com- 
plaint not  specifically  controverted  is  to  be 
taken  aa  true  upon  the  trial.  (Fish  v.  Bed- 
ington,  31  Gal.  185.) 

354.  The  failure  to  deny  a  material  aver- 
ment is  an  admission  of  tne  facts  contained 
in  socb  averment,  and  such  admission  is  con- 
duave  against  the  pleader.  (Burke  v.  Table 
Uonntain  Water  Co.,  12  Cal.  403.) 

355.  Specific  denial  of  one  or  more  allega- 
tions is  held  to  be  ian  admission  of  all  others, 
well  plcAded,  under  our  practice  and  that  of 
the  common  law.  (De  Bo  v.  Coides,  4  Cal. 
117.) 

366.  Allegation  in  complaint,  not  material 
to  statement  of  plaintifi's  cause  of  action,  is 
not  admitted  by  a  failure  on  the  part  of  the 
defendant  to  deny  it  in  his  answer.  (Can- 
field  V.  Tobias,  21  Cal.  349.) 

357.  If  answer  merely  denies  what  is  non- 
essential in  the  averments  of  a  complaint,  it  is 
an  admission  of  all  that  is  essential  to  a  re- 
eoveiy.   (Leffingwell  v.  Griffing,  31  Cal.  231.) 

358.  When  complaint  alleges  value  of  all 
the  property  destroyed,  for  which  suit  is 
brought,  in  gross— for  some  items  of  which 
no  recovery  can  be  had — an  answer,  which 
contains  no  denial  of  the  averment  of  value, 
will  not  be  held  as  admitting  the  value  of  the 
property  for  which  a  recovery  may  be  had. 
(Nunan  v.  San  Francisco,  38  C&\.  689.) 

350.  Proceedings,  which  are  void  by  reason 
of  the  infirmity  of  the  statute  under  which 
they  are  had,  are  not  cured  by  an  averment 
in  a  complaint  that  they  were  duly  and  legally 
had,  and  a  failure  to  deny  the  averment  in  the 
answer  is  not  an  admission  that  the  proceed- 
ings were  valid  or  legal.  (People  v.  Hast- 
ings, 29  Cal.  449.) 

Allegations  anticix>atins  defenses  need  not 
be  denied.    See  ante  VIII,  4 ;  IX,  12. 

Defectiye  denials,  admissions  by.  See 
ante,  117. 

Evidence,  averments  of  are  not  admitted 
fay  fitilnre  to  deny.     See  ante,  53,  54. 

Nonreaidence,  allegation  oi,  whether  ad- 


mitted by  failure  to  deny.  See  Swamp  and 
Overflowed  Lands,  131. 

Admission  by  failure  to  deny.  See  Con- 
tracts, y,  3,  a;  Ejectment,  20i7;  Findings, 
2p7 ;  Mortgages,  96, 98. 

Facts  are  admitted  by  failure  to  deny.  See 
Findings,  160, 151. 

Immaterial  allegations  not  admitted  by 
failure  to  deny.     See  ante.  188. 

Papers  and  contracts,  how  made  part  of; 
attacning  contract  to  pleading.  See  ante, 
Yn.9. 

360.  A  copy  of  the  note  sued  on  being  at- 
tached to,  and  made  xx>rt  of,  the  complaint, 
the  answer,  not  verified,  admits  the  genuine- 
ness and  due  execution  of  the  note,  and  en- 
titles the  plaintiS  to  judgment.  (Horn  v. 
Volcano  Water  Co.,  13  Cal.  62.) 

Cited  10  Ck)l.  510. 

361.  The  admission  of  the  genuineness  and 
due  execution  of  a  contract,  a  copy  of  which 
is  annexed  to  an  answer,  by  a  failure  to  file 
an  affidavit  denying  it,  is  an  admission  that 
the  contract  is  what  it  purports  on  its  face  to 
be,  and  that  the  matters  recited  in  it  are 
true,  and  that  it  was  executed  and  delivered 
by  the  parties  who  signed  it,  and  in  the 
capacity  in  which  they  appear  to  have  acted. 
(Sloan  V.  Diggins,  49  Cal.  88.) 

Cited  12  Mont.  429. 

362.  If  the  defendant  justifies  an  alleged 
trespass  on  the  plaintiff's  land,  under  a  con- 
tract made  with  a  superintendent  of  streets 
to  grade  a  public  street,  and  annexes  a  copy 
of  the  contract  to  his  answer,  and  the  plaintiff 
fails  to  file  an  affidavit  denying  the  contract, 
its  genuineness  and  due  execution  are  ad- 
mitted, and  it  is  error  to  exclude  it  as  evi- 
dence, when  offered  without  proof  of  its  exe- 
cution and  genuineness.  (Sloan  v.  Diggins, 
49  Cal.  38.) 

Cited  10  Col.  510. 

Admission  of  instrument  set  out  in  com- 
plaint by  not  denying  under  oath.  See  Bonds, 
136. 

Admission  of  execution  of  note  annexed  to 
complaint  by  failure  to  deny.  See  Bills  and 
Notes,  881. 

Admissions  of  genuineness  of  note  by  fail- 
ure to  deny.     See  BilN  and  Notes,  407,  408. 

Failure  to  deny  written  instrument  under 
oath.    See  Belease,  9,  et  seq. 

20.  Separate  Defenae*,  How  Stated. 

363.  An  objection  to  an  answer,  on  the 
ground  that  separate  defenses  are  r.ot  separ- 
ately stated,  cannot  be  taken  by  demurrer. 
The  defect  can  only  be  reached  oy  a  motion 
to  strike  out,  or  by  some  other  appropriate 
proceeding.    (Hagely  v.  Hagely,  68  (!)al.  348. ) 

Reference  from  one  defense  to  separate  de- 
fense.   See  Mortgages,  625. 

21.  Ittcontistent  Defenoet. 

364.  Inoonsistont  defenses  may  be  set  up. 
(Billings  V.  Drew,  62  Cal.  665.) 

Cited  67  Cal.  334;  3  Wyo.  137. 

366.  Though  two  defenses,  separately 
pleaded  under  section  49  of  the  Practice  Act, 
may  be  inconsistent,  the  plaintiS  cannot  dis- 
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regard  them,  or  either  of  them,  on  the  trial. 
(Buhne  v.  Corbett,  43  Cal.  264.) 
Cited  3  Col.  449. 

366.  If  the  answer  contains  several  defenses 
stated  separately,  an  admission  made  in  one 
answer,  for  the  purpose  of  pleading  a  separate 
defense,  does  not  destroy  the  efiect  of  a  denial 
of  the  matter  thus  admitted  in  another  an- 
swer.   (Siter  T.  Jewett,  33  Cal.  92.) 

Cited  34  Cal.  47. 

367.  Whether  rule  that  sworn  answer  must 
be  consistent  does  not  apply  to  pleadings  not 
verified,  qnery?  (Hensley  v.  Tartar,  14  Cal. 
608). 

368.  A  separate  plea  or  defense  should  not 
contain  matters  repugnant  or  inconsistent  in 
themselves ;  but  a  defense  regarded  as  an  en- 
tirety is  not  to  be  defeated  or  disregarded 
merely  because  it  is  inconsistent  with  some 
other  plea  or  defense  pleaded ;  and  there  is 
no  distinction  in  this  respect  between  verified 
and  unverified  pleadings.  (Buhne  v.  Corbett, 
43  Cal.  264.) 

369.  Several  defenses,  inconsistent  with 
each  other,  may,  under  proper  circumstances, 
be  set  np  in  a  verified  answer.  (Bell  v. 
Brown,  22  Cal.  671.) 

Cited  80  Cal.  200;  43  Cal.  269;  3  C!ol.  449;  7 
Nev.  81;  2  8.  Dak.  140;  1  Utah,  222;  3 
Wyo.  137. 

370.  A  sworn  answer  must  be  consistent  in 
itself,  and  must  not  deny  in  one  sentence  what 
it  admits  to  be  true  in  the  next.  (Hensley 
V.  Tartar,  14  Cal.  508.) 

Cited  1  Utah,  225. 

371.  In  an  action  to  recover  a  mining  claim 
the  complaint,  duly  verified,  alleged  title 
and  possession  in  plaintifis  on  a  certoin  day. 
The  answer,  also  verified,  denied  that  plain- 
tiffs ever  had  either  title  or  possession,  and 
afterwards  averred  that  if  plaintiffs  ever  had 
a  title  to  the  claim  they  had  abandoned  and 
forfeited  it  before  defendants'  entry.  At  the 
trial,  on  motion  of  plaintiffs,  the  court  or- 
dered defendants  to  elect  on  which  of  the 
above  defenses  they  would  rely,  and  defend- 
ants, having,  after  excepting  to  the  order, 
elected  to  rely  upon  their  denial,  were  pre- 
cluded from  introducinKproof  of  the  abandon- 
ment and  forfeiture.  Held,  that  ibe  action 
of  the  court  was  error ;  that  defendants  bad 
the  right  to  set  up  both  defenses  in  their  an- 
swer and  support  both  by  proof.  (Bell  v. 
Brown,  22  Cal.  671.) 

Cited  2  Utah,  210;  distinguished  62  Cal.  268. 

372.  The  inconsistent  defenses  which  are 
allowed  to  be  pleaded  in  a  verified  answer 
are  not  such  as  require  in  their  statement  a 
direct  contradiction  of  any  fact  elsewhere 
directly  averred.  They  are  those  in  which 
the  inconsistency  arises  rather  by  implication 
of  law,  being  in  the  nature  of  pleas  of  confes- 
sion and  avoidance  as  contradistinguished 
from  denials,  where  the  party  impliedly  or 
hypothetically  admits,  for  the  purpose  of  that 
particular  defense,  a  fact  which  he,  notwith- 
standing, insists  does  not  in  truth  exist.  (Bell 
v.  Brown,  22  Cal.  671.) 

873.  If  a  fact,  which  is  directly  averred  in 
one  part  of  a  verified  pleading,  is  in  another 
part  directly  denied,  whether  it  be  in  the 


statement  of  several  canses  of  action  in  a 
complaint  or  of  several  defenses  in  an  answer, 
the  party  verifying  it  is  guilty  of  perjury,  and 
on  the  trial  that  averment  which  bears  most 
strongly  against  the  pleader  will  be  taken  as 
true.    (Bell  v.  Brown,  22  Cal.  671.) 

374.  U  inconsistent  defenses  are  set  up  in 
an  answer,  the  defect  must  be  reachecT  by 
motion  to  strike  out  or  by  demurrer;  and  if 
no  objection  be  taken  to  the  answer  on  this 
ground,  defendant  may  on  the  trial  rely  on 
any  of  these  defenses.  (Uridias  v.  Morrell 
(No.  2),  25  Cal.  31,  cited  43  Cal.  269,  3  Col. 
449, 1  Utah,  222;  Klink  v.  Cohen,  13  Cal.  623, 
cited  26  Cal.  37,  43  Cal.  269,  3  Col.  449,  1 
Utah,  222.) 

Points  of  counsel  should  be  consistent.  See 
post,  XX,  6. 

22.  Equitable  Defenae*  as  Defentta  in  Aetiona 
at  Law. 

876.  It  will  sometimes  be  necessary  to  de- 
termine whether  matters  set  up  in  defense 
are  of  legal  or  equitable  character,  for  the 
purpose  of  arriving  at  the  rights  and  attitude 
of  the  parties,  and  the  principles  upon  which 
the  refief  is  to  be  determined.  (Carpentier 
V.  Oakland,  30  Cal.  439.) 

376.  Whether  an  answer  states  a  purely 
legal  or  an  equitable  defense  must  be  deter- 
mined by  the  answer  itself,  and  not  from  the 
findings  of  the  court.  (Bodley  v.  Ferguson, 
30  Cal.  611.) 

377.  The  defendant  may  set  up  an  equitable 
defense  in  an  action  at  law,  but  if  he  relies 
on  an  equitable  right  of  action  as  a  defense, 
he  must  plead  the  same  as  fuUy  as  if  he  were 
bringing  an  action  in  equity.  (Carpentier  v. 
Oakland,  30  Cal.  439.) 

Cited  36  Cal.  56;  88  Cal.  182. 

378.  An  equitable  cause  of  action,  in  order 
to  be  available  as  a  defense,  must  be  one  that 
has  not  been  barred  by  the  statute  of  limita- 
tions. (Carpentier  v.  Oakland,  30  Cal.  439.) 
ated  66  Cal.  326. 

379.  The  party  reljin^  upon  an  eqaitable 
defense  must  ^lead  it  with  the  same  fullness 
and  particularity  as  is  required  in  cases  in- 
volving like  subjects  of  inquiry  in  suits  in 
equity;  and  his  answer,  being  in  the  nature 
of  a  bill  in  equity,  must  contain  all  the  essen- 
tial averments  of  such  a  bill.  (Swasey  T. 
Adair,  88  Cal.  179.) 

380.  In  setting  np  an  equitable  defense  in 
an  action  at  law,  the  defendant  becomes  an 
actor,  and  the  defense  interposed  a  i>leading 
in  equity,  the  sufficiency  of  which — in  mat- 
ters of  substance,  though  not  in  point  of 
mere  form — is  to  be  determined  by  the  appli- 
cation of  the  rules  of  pleading  observed  in 
courts  of  equity,  when  relief  is  sought  there 
in  cases  of  Uke  character.  (Brack  v.  Tucker, 
42  Cal.  346.) 

Cited  47  Cal.  147;  67  Cal.  411;  67  Gal.  460, 
451;  88  Cal.  182,  326;  9  Mont.  275:  6  Or. 
41;  2  Utah,  196;  distinguished  70  C!al.  366. 

881.  Although  a  part^  may  set  up  an  equi- 
table defense  to  an  action  at  law,  he  is  not 
confined  to  that  proceeding.  He  may  let  the 
judgment  go  at  law,  and  file  his  bill  in  equity 
fur  relief.     (Lorraine  v.  Long,  6  Cal.  452.) 
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Cited  80  Cal.  Sll;  48  Cal.  392;  73  Cal.  365;  6 

Or,  187. 

Order  of  trial  where  equitable  deienaes  to 
legal  action.    See  post,  '£S.,  2. 

23.  Mtw  Matter. 

382.  New  matter  is,  where  defendant  seeks 
to  introduce  into  the  case  a  defense  not  dis- 
cloeed  bv  the  pleadings — something  relied  on 
bv  him  but  not  put  in  issue  by  the  piaintifi. 
(Bridger  v.  Paige,  13  Cal.  640.) 

Cited  14  Cal.  415. 

383.  New  matter  is  that  which  the  defend- 
ant most  ^rmatively  establish.  (Glaser  t. 
CUft,  lOCal.  303.) 

Cited  21  Gal.  50;  30  Cal.  472. 

384.  Whatever  admits  that  a  cause  of  ac- 
tion, as  stated  in  the  complaint,  once  existed, 
bat  at  the  same  time  avoids  it — that  is,  shows 
that  it  has  ceased  to  exist — is  new  matter. 
(Coles  V.  Soulsby,  21  Cal.  47.) 

Cited  30  Cal.  472;  68  Cal.  86;  2  Mont.  566;  18 
Nev.  118. 

385.  New  matter  ia  that  which,  under  the 
rules  of  evidence,  the  defendant  must  affirma- 
tively establish.  If  the  onus  of  proof  is 
thrown  upon  the  defendant,  the  matter  to  be 
proved  by  him  is  new  matter.  (Piercy  v. 
Sabin,  10  Cal.  22.) 

Cited  94  Cal.  172. 

386.  Any  matter  which  does  not  discharge 
or  avoid  a  cause  of  action  theretofore  existing, 
but  the  purpose  of  which  is  to  show  that  the 
allied  cause  of  action  never  did  exist,  and 
that  material  allegations  of  the  complaint 
are  not  true,  is  not  new  matter  such  as  is  re- 
quired to  lie  specially  pleaded.  (Churchill 
V.  Baumann,  95  Cal.  541.) 

387.  A  defense  that  concedes  that  piaintifi 
onoe  had  a  good  cause  of  action,  but  insists 
that  it  no  longer  exists,  involves  new  matter. 
(Piercy  v.  Sabin,  10  Cal.  22.) 

388.  Where  the  allegations  of  an  answer, 
although  stated  in  an  affirmative  form,  are  in 
effect  only  a  denial  of  the  allegations  of  the 
complaint,  they  do  not  constitute  new  matter 
within  the  meaning  of  our  Practice  Act. 
(Goddard  v.  Fulton,  21  Cal.  430. ) 

Cited  87  Cal.  14;  7  Col.  93;  5  Mont.  100. 

389.  Where  a  negative  allegation  is  neces- 
sary in  stating  the  cause  of  action,  although 
it  most,  of  course,  precede  an  averment  of 
the  fact  negatived,  it  nevertheless  constitutes 
the  basis  of  the  issue  joined  by  the  subsequent 
averment,  and  the  latter  operates  as  a  traverse 
and  not  as  an  averment  of  new  matter. 
(Frisch  V.  Caler,  21  Cal.  71.) 

CHted  81  Cal.  404. 

390.  li  the  answer,  either  directlv  or  by  way 
of  necessary  implication,  admits  tne  truth  of 
all  the  essential  allegations  of  the  complaint 
which  show  a  cause  of  action,  but  sets  forth 
facts  from  whish  it  results  that,  notwith- 
standing the  truth  of  the  allegations  of  the 
complaint,  no  cause  of  action  existed  in  the 
piaintifi  at  the  time  the  action  was  brought, 
those  facta  are  new  matter ;  but  if  the  facts 
averred  in  the  answer  only  show  that  some 
essential  allegation  of  the  complaint  is  un- 
true, then  they  are  not  new  matter,  but  only 
I  traverse.     (Goddard  v.  Fulton,  21  Cal.  430. ) 


391.  The  code  makes  no  distinction  between 
difierent  classes  of  new  matter.  All  new  mat- 
ter of  defense  must  be  stated  in  the  answer. 
(Piercy  v.  Sabin,  10  Cal.  22.) 

392.  New  matter  must  be  specially  pleaded. 
(Coles  V.  Soulsby,  21  Cal.  47.) 

Cited  30  Cal.  472;  68  Cal.  86;  2  Mont.  566; 
18  Nev.  118. 

393.  Matters  in  avoidance  must  be  specially 
pleaded.  They  cannot  be  used  as  defenses 
under  an  answer  which  is  a  simple  denial  of 
the  alletsationsof  the  bill.  (Gaskill  v.  Moore, 
4  Cal.  233.) 

394.  Where  new  matter  exists,  it  must  be 
stated  in  the  answer.  (Piercy  v.  Sabin,  10 
Cal.  22.) 

edited  10  Cal.  304;  14  Cal.  462;  21  Cal.  60;  30 
Cal.  472. 

395.  Matter  in  abatement,  or  which  was 
auch  at  common  law,  aa  the  motion  in  thia 
case,  must  be  set  up  in  the  answer,  and  with 
such  particularity  as  to  exclude  every  conclu- 
sion to  the  contrary.  (Tooms  v.  Randall,  3 
Cal.  438.) 
Cited  6  Cal.  68;  80  Cal.  70. 

396.  Where  the  pleadings  are  verified, 
every  matter  of  defense  not  directly  respon- 
sive to  the  allegations  of  the  complaint  must 
be  set  up  in  the  answer.  (Terry  v.  Sickles, 
13  Cal.  427.) 

Cited  75  Cal.  568 ;  20  Or.  338. 

397.  The  general  denial  only  puts  in  issue 
the  allegations  of  the  complaint.  New  mat- 
ter must  be  specially  pleaded.  (Glazer  v. 
Clift,  10  Cal.  363. ) 

Cited  21  Cal.  50;  30  Cal.  472. 

308.  In  an  action  brought  to  recover  the 
contract  price  agreed  to  be  paid  for  work  and 
materials,  the  defendant  will  not  be  permitted 
to  insist  at  the  trial  that  the  work  was  done 
in  an  unworkmanlike  manner,  unless  he  has 
set  up  such  defense  in  his  answer,  (Kendall 
V.  Vallejo,  ICal.  371.) 
CHted  10  Cal.  30. 

399.  Where  a  complaint  alleges  that  the 
piaintifi  was  in  the  quiet  and  peaceable  pos- 
session of  premises,  and  was  dispossessed  by 
the  defendants  by  force,  or  under  an  illegal 
order  made  by  an  officer  having  no  jurisdic- 
tion, the  answer  should  take  issue  directly 
upon  the  allegations  of  the  complaint,  or, 
confessing  them,  should  state,  distinctly  and 
positively,  new  matter  sufficient  to  avoid 
them.  (Ladd  V.  Stevenson,  1  Cal.  18.) 
Cited  10  Cal.  30. 

400.  A  party  does  not  waive  effect  of  denial 
contained  in  one  portion  of  his  answer  by  set- 
ting up,  in  the  appropriate  manner,  new  or 
affirmative  matter.  (Billings  v.  Drew,  52 
Cal.  565.) 

401..  Allegations  of  affirmative  matter  in 
answer,  not  supported  by  proofj  will  not  en- 
title the  defenUant  to  relief,  and  will  be  disre- 
farded  by  the  court.  (Rogers  v.  Shannon, 
2  Cal.  99.) 

New  matter,  duty  to  plead.  See  Eject- 
ment, 203,  204. 

New  matter  must  be  8i)ecially  pleaded. 
See  Ejectment,  203. 

New  matter,  what  is.  See  Executions,  388 ; 
Judgments,  164, 
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New  matter,  wbat  is  not.  See  Ejectment 
196;  Malicious  Prosecution,  80;  Sales,  242,  et 
■eq. ;  Watercooraes,  152. 

New  matter  in  ejectment,  what  is  not.  See 
Ejectment,  195. 

New  matter  in  replevin.  See  Beplevin,  74, 
et  seq. 

Replication  to  new  matter  contained  in  an- 
swer.   See  ante,  VIII,  12. 

New  matter,  setting  up  in  answer.  See  At- 
torney and  Client,  126. 

X.  Demarrer. 

/.  Katun  and  tMBee  of;  What  it;  Stattmtnt  of 
Facto  in. 

402.  Demurrer  is  answer  within  meaning 
of  section  160  of  the  Practice  Act.  (Olipbant 
T.  Whitney,  34  Cal.  25.) 

403.  An  allegation  in  an  answer  that  the 
debt  sued  for,  if  due  at  all,  is  due  to  the  plain- 
tifi  and  another,  as  partners,  cannot  be  treat- 
ed as  a  demurrer.  (Andrews  ▼.  Mokelamne 
Hill  Co.,  7  Cal.  830.) 

Cited  1  Mont.  66. 

404.  It  is  not  the  o£Sce  of  a  demurrer  to  set 
OQt  facts.  All  the  facts  involved  in  a  demur- 
rer are  those  alleged  in  the  pleading  demurred 
to,  and  the  demurrer  merely  raises  a  ques- 
tion of  law  as  to  the  sufficiency  of  those  facts. 
(Brennan  y.  Ford,  46  Cal.  7.) 

Cited  IS  Or.  340. 

405.  A  statement  of  facts  in  a  demurrer  is 
not  admissible.  The  only  office  of  a  demurrer 
is  to  raise  issues  of  law  upon  the  facts  stated 
in  the  pleading  demurred  to.  (Cook  v.  De  La 
Guerra,  24Cal.  237.) 

Demurrer  goes  to  capacity  of  plaintiff,  and 
not  to  sufficiency  of  facts,  wnen.  See  Swamp 
and  Overflowed  Lands,  283. 

Demurrer,  effect  of.    See  Mandamus,  229. 

Demurrer  to  opposition  to  insolvent's  dis- 
charge.    See  Bankruptcy  and    Insolvency, 

2.  Demurring  and  Mnoworing  at  Samo  Time. 

406.  The  defendant  may  demur  and  answer 
at  the  same  time  to  the  entire  complaint,  and 
also  to  each  cause  of  action  stated  therein. 
(People  v.  McClellan,  31  Cal.  101.) 

407.  An  issue  of  law  and  fact  should  not  be 
mixed  in  an  answer.  A  demurrer  should  be 
filed  as  a  separate  pleading.  (Brooks  v. 
Douglass,  32  (Jal.  208. ) 

408.  If  the  defendant  files  his  answer  at  the 
same  time  he  does  his  demurrer,  the  court, 
after  overruling  the  demurrer,  has  no  right  to 
strike  out  an  answer  which  raises  a  defense 
because  the  defendant  fails  to  pay  the  plain- 
tiff twenty  dollars,  required  by  a  rule  of  court 
to  be  paid,  for  the  privilege  of  answering 
when  a  demurrer  is  overrSed.  (People  v. 
McClellan,  81  Cal.  101.) 

409.  Where  there  is  both  a  demurrer  and 
an  answer  to  the  same  complaint,  raising 
both  an  issue  of  law  and  fact,  the  issue  of  law 
should  first  be  disposed  of.  (Brooks  v. 
Douglass,  32  Cal.  208. ) 

Cited  78  Cal.  125. 

3.  Serriee  of;  Strilcing  Out 

410.  It  is  not  necessary,  under  the  statute, 
to  serve  an  answer  or  demurrer  upon  the  op- 


posite attorney  unless  he  lives  in  the  sam» 
county  in  which  the  action  is  pending. 
(Oliphant  v.  Whitney,  34  Cal.  26.) 

411.  A  demurrer  cannot  be  stricken  out  for 
want  of  proof  of  service,  if  filed  in  time,  and 
the  only  other  possible  grounds  of  striking 
out  such  a  demurrer  is  the  insertion  of  irrele- 
vant and  redundant  matter  in  it  as  a  pleading, 
under  section  453  of  the  Code  of  Civil  Proce- 
dure, which  cannot  apply  when  it  states  only 
one  or  more  of  the  grounds  enumerated  in 
section  430  of  that  code.  (Davis  v.  Honey 
Lake  Water  Co. ,  98  Cal.  416. ) 

412.  Demurrer  cannot  be  stricken  out  on 
motion  as  sham  and  irrelevant  defense.  A 
demurrer  can  be  disposed  of  in  no  other  way 
than  by  the  regular  mode.  (Laroo  y.  Cas- 
aneuava,  30Cai.  560.) 

413.  Where  the  summons  is  served  on  the 
defendant  in  another  county  than  that  in 
which  the  action  is  brought,  a  demurrer  filed 
within  thirty  days  after  the  service  of  the 
gammons  cannot  be  properly  stricken  from 
the  files,  whether  it  has  oeen  served  or  not, 
and  an  order  striking  such  demurrer  from  the 
files  and  entering  judgment  by  default  will 
be  reversed  upon  appeal  from  such  judgment. 
(Davis  y.  Honey  liake  Water  Co.,  98  Cal. 
416.) 

414.  An  order  striking  out  a  demurrer  is 
deemed  excepted  to.  (Davis  y.  Honey  Lake 
Water  Co.,  »S  Cal.  416.) 

415.  Demurrer  stricken  out  constitutes  part 
of  judgment-roll  as  a  pleading,  and  can  be 
looked  to  to  ascertain  wnen  it  was  filed  uiMn 
appeal  from  a  judgment  rendered  by  default. 
(Davis  y.  Honey  I^e  Water  Co.,  98  Cal. 
415.) 

Demurrer,  acceptance  of  as  waiver  of  de- 
fault.   See  Defaults.  6. 

4.  Form  of;  Statomont  of  Oroundo;  Oonoral  or 
Sptcial  Domurror. 

416.  A  demurrer  to  the  complaint  for  any 
reason  except  an  objection  to  the  jurisdiction 
of  the  court,  or  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  must  distinctly  specify  the  grounds 
upon  which  any  of  the  objections  to  the  com- 
plaint are  taken.    (Kent  y.  Snyder,  90  CaL 

Reasons  why  facts  insufficient  need  not  be 
stated.     See  post,  446. 

417.  Objections  which  ^o  to  sufficiency  of 
statement  of  facts  contained  in  complaint, 
but  not  to  the  sufficiency  of  the  facts  them- 
selves, cannot  be  entertained  unless  presented 
by  special  demurrer.  (Himmelmann  y. 
Spanagel,  39  Cal.  401.) 

Cited  68  Cal.  59. 

418.  Where  a  complaint  states  all  the  facts 
essential  to  a  recovery,  but  states  them  im- 
perfectly, a  demurrer,  to  be  effective,  must 
be  special,  and  directed  against  the  particu- 
lar defects  complained  of.  (Tehama  County 
V.  Bryan,  68  Cal.  57.) 

Cited  84  Cal.  200. 

419.  Upon  a  general  demurrer  to  a  com- 
plaint, where  the  facts  necessary  to  constitute 
a  cause  ol  action  are  shown  by  the  com- 
plaint to  exist,  although  inaccurately  or  am- 
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bigaonal^  stated,  or  appearing  by  necessary 
implication,  the  demurrer  will  be  overruleci, 
(AmeatovT.  Electric  Rapid  Transit  Co.,  95 
Oal,  ai.) 

420.  When  demurrer  is  general  to  com- 
plaint,  conrta  are  not  bound  to  notice  defects 
which  are  mere  matters  of  form.  (Phelps  T. 
Owens,  11  Cal.  22.) 

Cited  82  GaL  605. 

421.  Defects  of  form  of  averment  or  uncer- 
tainty cannot  be  urged  upon  general  demur- 
rer.    (Ward  v.  Clay,  82  Cal.  502. ) 

Ambiguity  or  uncertainty  must  be  taken 
advantage  of  by  special  demurrer.  See  post, 
X,  6,  h. 

Ambiguity  or  uncertainty,  demurrer  for 
must  state  facts.    See  post,  X,  6,  h. 

Contradictory  objection  that  allegations 
are,  must  be  talcen  by  special  demurrer.  See 
post,  X,  6,  c 

Defective  statement  of  facts  must  be 
reached  by  special  demurrer.     See  post,  436. 

Failure  to  state  cause  of  action  may  be 
taken  by  general  demurrer.    See  post,  436. 

Ubjection  that  complaint  anticipates  de- 
fense cannot  be  taken  advantage  of  by  gen- 
eral demurrer.    See  ante,  VII,  4. 

Waiver  by  failure  to  demur,  where  com- 
plaint defective  in  form  but  not  in  substance. 
See  post,  X,  7. 

Demurrer  because  comjilaint  does  not  state 
cause  of  action  is  sufficiently  explicit.  See 
Jurisdiction,  42. 

Quo  warranto,  general  demurrer  will  not 
He  when.     See  Quo  Warranto,  12. 

General  demurrer,  sufficiency  of  facts.  Bee 
Ordinances,  131. 

Defects  must  be  taken  advantage  of  by 
special  demurrer.    See  Judgments,  488. 

5.  Joint  Demurrer. 

422.  A  joint  demurrer  by  all  of  the  defend- 
ants to  an  action  is  properly  overruled  if  the 
eomplaint  is  good  as  against  either  of  them. 
(Asevado  v.  Orr,  100  Cal.  293.) 

Joint  demurrer  because  of  misjoinder  of 
parties  and  causes,  when  properly  overruled. 
Bee  Injunctions,  416. 

S.  Orounde  of  Demurrer. 
a.  Statutory  Grrounds  Only  Allowed. 

423.  There  are  six  causes  for  which  a  de- 
murrer may  be  interposed,  under  section  4fi 
of  the  code,  and  unless  a  ground  of  demurrer 
be  included  under  one  or  more  of  such  causes, 
it  cannot  be  sustained.  (Hentsch  v.  Porter, 
10  Cal.  556.) 

b.  Failure  to  Serve  Copy  of  Complaint. 

424.  Failure  to  serve  copy  of  complaint 
with  the  summons  is  not  a  ground  for  demur- 
rer.   (Ghiradelli  v.  Greene,  66  Cal.  629.) 
Cited  84  Gal.  29. 

e.  Mnltifariousnefls ;   Redundancy;    Contra- 
dictory Allegations. 

425.  Where  the  parties  joined  as  plaintiffs 
are  eW  interested  in  the  principal  question 
raised  in  the  bill,  and  the  issues  tendered  are 
simple,  and  a  multiplicity  of  suits  may  be 
avoided,  a  demurrer  for  multifariousness  will 
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not  be  sustained.    (People  ex  rel.  Pierce  T. 
Morrill,  26  Cal.  336.) 

426.  That  a  complaint  alleges  facts  which 
are  redundant  is  not  a  cause  for  demurrer. 
The  proper  remedy  in  such  a  case  is  a  motion 
to  strike  out,  (Henke  v.  Eureka  Endowment 
Assn.,  100  Cal.  429.) 

427.  The  objection  that  the  averments  of  a 
complaint  are  contradictory  must  be  taken  by 
special  demurrer.  (Heeser  v.  Miller,  77  Cal. 
192.) 

(Tited  84  Cal.  234. 

428.  An  objection  to  a  complaint  that  a 
specific  allegation  contained  therein  is  con- 
tradicted by  an  exhibit  to  which  reference  is 
made  cannot  be  taken  advantage  of  by  gen- 
eral demurrer.  (Blasingame  v.  Home  Ins. 
Co.  of  New  York,  75  Cal.  633.) 

C!ited  77  Cal.  193;  80  Cat. 321;  84  Cal.  234;  96 
Cal.  605. 

d.  Omission  of  Christian  Name;  Mere  Mat- 
ters of  Form. 

429.  It  is  no  ground  of  demurrer  to  a  com- 
plaint that  the  Christian  name  of  one  of  the 
plaintiffs  does  not  appear.  (Nelson  v.  High- 
land, 13  Cal.  74.) 

CHted  92  Cal.  227;  2  Mont.  614. 

430.  Objections  to  a  declaration,  when  they 
arise  from  matters  of  form,  are  not  the  sub- 
ject of  a  demurrer.  (Otero  v.  Bullard,  3  Cal. 
188.) 

e.  Want  of  CJapadty  to  Sue. 

431.  A  demurrer  for  want  of  capacity  of  the 
plaintiff  to  sue  only  lies  where  the  complaint 
shows  the  want  of  capacity  uix)n  its  face,  and 
it  is  not  a  ground  of  demurrer  that  it  does  not 
appear  in  the  complaint  that  the  plaintiff  has 
the  legal  capacity  to  sue.  That  omission  can 
•nly  DO  taken  advantage  of  by  answer. 
(Wilboit  V.  Cunningham,  87  Cal.  453.) 

432.  It  is  not  a  good  ground  of  demurrer 
that  it  does  not  appear  in  the  complaint  that 
the  plaintiff  had  the  legal  capacity  to  sue. 
The  omission  can  only  be  taken  advantage  of 
by  answer.  (Swamp  etc.  District  No.  110  v. 
feck  60  Cal.  403.) 

Cited  74  Cal.  156;  80  Cal.  260;  87  Cal.  459, 
460. 

433.  Capacity  of  plaintiff  to  sue  cannot  be 
tested  on  a  demurrer,  on  the  ground  that  the 
complaint  does  not  state  sufficient  facts  to 
constitute  a  cause  of  action.  (Mora  v.  Le 
Roy,  58  Cal.  8.) 

Cited  74  Cal.  156. 

f .  Want  of  Averment  of  Special  Damages. 

434.  In  an  action  for  the  breach  of  a  con 
tract,  the  want  of  any  averment  of  special 
damage  cannot  be  reached  by  demurrer.  Such 
averment  is  only  necessary  where  the  right 
of  action  itself  depends  upon  the  special  in- 
jury received.  For  the  breach  of  contract  an 
action  lies,  though  no  actual  damages  be  sus- 
tained.    (McCarty  ▼.  Beach,  10  Cal.  461. ) 

g.  Failure  to  State  Facts  Sufficient  to  Con- 
stitute Cause  of  Action  or  Defense. 

435.  If  every  fact  essential  to  claim  or  de- 
fense be  not  stated,  the  adverse  party  may 
demur ;  and  if  any  fact  not  essential  to  the 
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claim  or  defense — in  other  wordB,  any  except 
issuable  facts — be  stated,  the  party  may  move 
to  strike  out  the  unessential  parts.  (Green 
V.  Palmer,  16  Cal.  411.) 
_  436.  If  complaint  fails  to  state  facts  essen- 
tial to  cause  of  action,  the  defendant  may 
take  advantage  of  the  defect  by  a  general  de- 
murrer. If,  however,  the  complaint  avers  all 
the  essential  facts,  but  states  them  defectively 
or  improperly,  the  defect  can  only  be  reached 
by  a  special  demurrer,  particularly  designat- 
ing the  specific  point  at  which  it  is  aimed. 
(Harnish  v.  Bramer,  71  Cal.  156.) 
Cited  84  Cal.  200. 

437.  A  complaint  which  states  the  facts  of 
the  case  in  ordinary  and  concise  language 
is  not  demurrable  oecause  such  statement 
shows  that  the  plaintiff  is  entitled  to  recover 
upon  two  different  legal  grounds.  (Mills  v. 
Barney,  22  Cal.  240.) 

438.  Defect  which  will  defeat  plaintiff's 
present  right  to  recover,  in  whole  or  in  part, 
IS  a  good  ground  of  demurrer.  (Hentsch  v. 
Porter,  10  Cal.  565.) 

439.  The  sixth  ground  of  demurrer,  as 
specified  in  section  40  of  the  Practice  Act, 
"  that  the  comj>laint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,"  is  con- 
fined to  those  cases  in  which  no  cause  of  ac- 
tion at  all,  as  against  the  defendants,  arises 
from  the  complunt.  (Hummers  T.  Parish,  10 
Cal.  347.) 

440.  A  complaint  is  not  demurrable  on  the 
score  of  a  want  of  facts,  if  upon  the  facts 
stated  the  plaintiff  is  entitlea  to  any  relief, 
either  at  law  or  in  equity.  (Grain  t.  A1- 
drich,  88Cal.  514.) 

Cited  2  Mont.  309. 

441.  A  complaint  which  states  a  good  cause 
of  action  for  the  recovery  of  money  is  not  de% 
murrable  on  the  ground  that  it  does  not  state 
facta  sufficient  to  constitute  a  cause  of  action, 
because  there  is  also  an  ineffectual  effort  to 
state  in  the  complaint  a  cause  of  action  for 
the  foreclosure  of  a  mechanic's  lien  to  secure 
the  same  money.  (Cox  y.  Western  Pac.  B. 
B.  Co.,  47  Cal.  87.) 

442.  If  a  complaint  states  facts  which  en- 
title the  plaintiff  to  relief,  either  l^al  or 
equitable,  it  is  not  demurrable  on  the  ground 
that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  (White  v.  Lyons,  42 
Cal.  279,  cited  64  Cal.  279,  86  Cal.  528, 96  (Jal. 
230, 12  Col.  566^3  Col.  197,  581,  2  Mont.  809; 
McPherson  t.  Weston,  64  Cal.  275,  cited  96 
Cal.  230.) 

443.  Though  a  complaint  purporting  to  be 
a  bill  in  equity  is  insufficient  as  such,  yet  if 
the  facts  alleged  are  cognizable  in  a  court  of 
law,  the  proper  relief  will  be  administered ; 
and  a  demurrer  for  want  of  facts  sufficient  to 
constitute  a  cause  of  action  will  not  lie. 
(White  V.  Lyons,  42  Cal.  279.) 

Cited  96  Cal.  230. 

444.  Answer  setting  up  no  sufficient  de- 
fense to  action,  and  containing  denials  of  con- 
clusions of  law  and  immaterial  denials,  is 
bad  on  demurrer.  (Wheeler  v.  West,  78  Cal. 
95.) 

445.  A  demurrer  to  the  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient 


to  constitute  a  cause  of  action  is  sufficient, 
without  a  specification  of  the  reasons  why  it 
does  not  state  such  facts,  unless  the  defense 
relied  on  is  one  which,  to  be  mape  available, 
must  be  specially  pleaded.  (Kent  v.  Snyder, 
80  Cal.  666.) 
Cited  46  Cal.  12;  13  Col.  285. 

Where  complaint  merely  states  evidence. 
See  ante,  VU,  4. 

Defective  statement  of  facts,  objection, 
how  taken.     See  ante,  X,  4. 

Sustaining  demurrer  where  plaintiff  en- 
titled to  nominal  damages.  See  Damages, 
83. 

Demurrer,  complaint  praying  exemplary 
damages,  failure  to  allege  facts.  See  Nui- 
sances, 72. 

b.  Ambiguity  or  Uncertainty ;  Miscellaneous 
Grounds  of. 

446.  Objection  to  pleading  that  it  is  uncer- 
tain should  be  taken  by  demurrer.  (Harney 
v.  McLeran,  66  Cal.  34.) 

447.  Demurrer  to  unintelligible  complaint 
is  properly  sustained.  (Tibbets  T.  Biyerside 
lAnd  etc.  Co.,  61  Cal.  160.) 

448.  Pleading  on  part  of  defendant  not 
showing  what  portions  of  it  are  intended  as 
legal  defense  to  a  complaint  in  ejectment,  and 
what  portions  are  intended  as  a  cross-com- 
plaint, will  be  held  bad  on  demurrer  for  am- 
biguity. (O'Connor  v.  Frasher,  63  Cal.  435.) 
Cited  56  Cal.  601. 

449.  If  enough  appears  to  render  pleading 
demurred  to  easy  of  comprehension  and  free 
from  reasonable  doubt,  a  demurrer,  on  the 
ground  of  ambiguity,  should  be  overruled. 
(Salmon  v.  Wilson,  41  Cal.  595.) 

Cited  68  Cal.  494;  82  Cal.  213. 

450.  When  the  matter  in  respect  to  which 
a  complaint  is  objected  to  as  ambiguous  is 
peculiarly  within  the  knowledge  of  the  de- 
fendant, such  ambiguity  is  not  a  ground  of 
demurrer  of  which  the  defendant  can  avail 
himself.  Per  Beatty,  C.  J.  (Doev.  Sanger,  78 
Cal.  160.) 

461.  Upon  a  demurrer  to  a  pleading  for  un- 
certainty in  a  particular  specified,  a  general 
allegation,  though  it  would  not  have  been 
sufficient  standing  alone,  may  nevertheless 
assist  to  make  the  complaint  certain  in  the 
particular  mentioned.  (Hutchinson  t.  Mc- 
Nally,  85  Cal.  619.) 

462.  Ambiguity  and  uncertainty  are  separ- 
ate grounds  of  demurrer,  and  where  such 
separate  grounds  are  conjoined,  the  pleading 
must  be  defective  on  each  groundjOr  the  de- 
murrer must  be  overruled.  (Wilboit  y. 
Cunningham,  87  Cal.  463.) 

463.  Demurrer  on  ground  of  ambiguity  and 
uncertainty  in  conjunctive  cannot  be  sus- 
tained if  tne  complaint  is  either  ambiguooa 
or  uncertain,  but  not  both.  (White  y.  Allatt, 
87  Cal.  245.) 

464.  A  special  demurrer  to  a  complaint,  as- 
signing as  a  ground  that  it  is  am  biguoos,  unin- 
telligible, and  uncertain,  is  properly  overruled 
if  the  complaint  is  not  subject  to  each  of  th* 
objections  assigned.  (Spargur  v.  Heard,  00 
Cal.  221.) 
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456.  A  demairer  to  a  complaint,  on  the 
giound  that  it  ia  ambi^ous,  unintelligible, 
and  uncertain,  must  specifically  state  in 
what  the  ambiguity  or  uncertainty  coneista, 
or  it  will  be  disreuarded.  (Yolo  County  v. 
Sacramento,  36  CaT.  193;  Blanc  v.  Klumpke, 
29  Cal.  156,  cited  36  Cal.  196,  68  Cal.  279,  96 
Cal .  605, 2  Idaho,  293 ;  Lorenzana  t.  Camariilo, 
45  Cal.  125.) 

456.  A  defect  in  a  complaint  for  uncertainty 
must  be  taken  advantage  of  by  special  demur- 
rer. It  is  not  reached  by  a  general  demurrer. 
(Reynolds  v.  Hosmer,  45  Cal.  616.) 

Cited  82  Cal.  505. 

457.  A  demurrer  to  a  pleading  on  the 
ground  of  ambiguity  must  be  special,  and 
point  out  the  particular  matter  objected  to. 
A  general  demurrer  on  that  ground  should 
be  disr^arded.  (Demartin  T.  Albert,  68  Cal. 
277.) 

Cited  96  Cal.  605. 

458.  An  objection  to  a  complaint  on  the 
gronnd  of  ambiguity  must  be  taken  advantage 
of  hj  a  special  demurrer ;  otherwise,  the  de- 
fect u  waived.  (CJolton  v.  Onderdonk,  69  Cal. 
156.) 

459.  If  there  are  any  valid  objections  to  a 
complaint  on  the  ground  of  ambiguity  or  un- 
eertaintjr,  such  objections  can  only  b«  taken 
by  special  demurrer,  and  cannot  be  urged 
upon  appeal  from  a  judgment  by  default. 
(Kirsch  v.  Derby,  96  CaA.  602.) 

460.  Under  a  general  demurrer  that  a  com- 
plaint does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  an  objection  cannot  be 
taken  that  it  is  merely  ambiguous.  (Slattery 
■».  Hall,  43  Cal.  191.) 

CittKl  82  Cal.  505;  2  Idaho,  293. 

461.  Where  a  demurrer  to  a  complaint  upon 
the  ground  of  uncertainty,  setting  forth  the 
particulars  thereof,  is  improperly  overruled, 
and  judgment  is  thereaner  rendered,  upon 
trial  of  tiie  cause,  in  favor  of  the  plaintiff, 
the  judgment  entered  upon  the  uncertain 
complaint  must  be  reversed.  (Mallory  v. 
Thomas,  98  Cal.  644.) 

Demurrer  for  ambig^oity.   See  Tre8i>as8,  36. 

Insofficient  description,  defect  must  be  tak- 
«&  by  special  demurrer.     See  Trover,  25. 

Deinarrer  for  uncertainty.  See  Assumpsit, 
S8,  33,  47,  48 ;  Eminent  Domain,  95,  et  seq. 

Uncertainty  must  be  raised  Dy  demurrer. 
See  Marriage  and  Divorce,  216. 

Demurrer  for  uncertainty  in  action  against 
county.     See  (bounties,  130. 

Demurrer,  uncertainty,  objection,  when  to 
be  taken.    See  Appeals,  2309. 

Complaint  anticipating  defense  is  demur- 
rable.   See  ante,  Vll,  4. 

Division  of  complaint'  into  counts  is  not 
ground  of.    See  ante,  VIII,  6. 

Failure  to  state  separate  defenses  separ- 
ately cannot  be  taken  advantage  of  by  de- 
murrer.   See  ante,  IX,  20. 

Demurrer  for  want  of  jurisdictioii.  See 
Jurisdiction,  42,  et  seq. 

L  Question  as  to  Kind  of  Relief  Cannot  be 
Raised  on. 

462.  If  complaint  shows  that  j)laintiS  has  a 
cause  of  action,  and  that  he  is  entitled  to 
some  relief,  the  question  as  to  what  kind  or 


how  much  relief  shall  he  granted  to  him  can- 
not be  made  on  demurrer.  (Poett  v.  Steams, 
28  Cal.  226.) 

7.  Wairer  by  Failun  to  Demur. 

463.  When  complaint  is  defective  in  form, 
but  not  in  substance,  such  defect  can  only  be 
reached  by  demurrer,  on  the  ground  that  the 
complaint  is  unintelligible  or  uncertain. 
(Merritt  v.  Glidden,  39  Cal.  560.) 

Cited  48  Cal.  365. 

464.  Where  a  complaint,  though  defective, 
states  facts  sufficient  to  constitute  a  cause  of 
action,  the  objections  to  it  should  be  taken 
by  demurrer.  (Greenfield  t.  Steamer  Gun- 
nell,  6Cal,  67.) 

465.  When  a  complaint  is  defective  in  man- 
ner rather  than  in  matter,  if  no  objection  is 
taken  by  demurrer,  it  will  be  held  sufficient 
to  support  a  judgment.  (Russell  v.  Mixer, 
42  Cal.  475.) 

466.  If  material  fact  is  only  stated  inferen- 
tially  in  a  complaint,  and  the  pleading  is  not 
demurred  to  specially  for  this  reason,  it  is 
good  after  judgment.  (Hill  v.  Hatpin,  51  Cal. 
175.) 

Cited  8  Mont.  462. 

467.  When  declaration  states  a  condition 
precedent,  and  fails  to  aver  performance, 
the  defect  must  be  taken  advantage  of  by  de- 
murrer in  the  court  below.  It  is  too  late  to 
urge  such  defect  after  verdict.  (Happe  y. 
Stout,  2  Cal.  460. ) 

468.  If  complaint  improjwrly  unites  two 
causes  of  action,  or  is  ambiguous  and  uncer- 
tain, the  defect  must  be  taken  advantage  of 
by  demurrer,  or  it  is  waived.  (Lawrence  v. 
Montgomery,  37  Cal.  183.) 

Ambiguity  is  waived  by  failure  to  demur. 
See  ante,  458. 

Waiver  of  defect  in  complaint  by  failure  to 
demur.    See  Marriage  ancl  Divorce,  47. 

Waiver  by  failure  to  demur.  See  Bills  and 
Notes,  383 ;  Partition,  45. 

Waiver  of  right  to  answer  by  demurring. 
See  Forcible  Entry  and  Unlawful  Detainer, 
188. 

Demurrer,  ground  of  must  be  taken  below. 
See  Appeals,  2307,  et  seq. 

Demurrer,  Bi>ecial  ground  of  must  be  taken 
below.    See  Appeals,  2303,  et  seq. 

8.  Demurrer  to  Part  of  Cauee  of  Action;  Domurrer 
to  Prayer. 

469.  Demurrer  must  be  directed  to  whole 
of  pleading  or  to  a  particular  and  separate 
count  or  statement  of  a  cause  of  action  or  de- 
fense.   (Locke  V.  Peters,  66  Cal.  161.) 

470.  Demurrer  does  not  lie  to  part  of  de- 
fense. In  order  to  determine  the  sufficiency 
of  a  defense  it  must  be  taken  as  a  whole. 
(Ferrier  v.  Ferrier,  64  Cal.  23.) 

471.  A  demurrer  cannot  be  interposed  to 
part  of  a  cause  of  action  or  defense.  If  the 
part  demurred  to  is  irrelevant  or  immaterial, 
a  motion  to  strike  out  may  be  made,  but  a  de- 
murrer must  go  to  the  whole  cause  of  action 
or  defense.    (Reed  v.  Drais,  67  Cal.  491.) 

Complaint  stating  cause  of  action  in  several 
counts,  demurrer  to.    bee  ante,  VIII,  6. 

Prayer  to  complaint  is  not  demurrable.  See 
ante,  VlH,  9. 
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$.  Demurrtr  to  Whole  Complaint  When   Part 
Oood. 

472.  Demnrrer  addressed  to  whole  of  com- 
plaint should  be  overruled  if  some  portion 
of  the  complaint  states  a  cause  of  action. 
(Fleming  v.  Albeck,  67  Gal.  228,  cited  96  Cal. 
230;  Weaver  v.  Conger,  10  Cal.  233;  People 
ex  rel.  Pierce  v.  Morrill,  26  Cal.  336,  cited  38 
Cal.  234;  McCann  v.  Pennie,  100  Cal.  547.) 

473.  A  general  demurrer  to  a  whole  com- 
plaint cannot  be  sustained  if  the  complaint 
states  facts,  though  imperfectly,  showing  that 
the  plaintiff  is  entitled  to  relief,  either  legal 
or  equitable.  (Holsman  v.  Todd,  96  Cal. 
228.) 

474.  A  demurrer  upon  the  general  ground 
that  the  complaint  does  not  state  facts  sufiS- 
cient  to  constitute  a  cause  of  action  is  not 
sustainable,  if  the  complaint  states  a  cause 
of  action  in  favor  of  any  one  of  several  plain* 
tiffs.    (O'Callaghan  v.  Bode,  84  Cal.  489.) 

475.  If  complaint  contain  several  counts, 
and  defendant  demur  to  whole  complaint, 
the  demurrer  should  be  overruled  if  there  is 
one  good  count  in  the  complaint,  although 
the  other  counts  mav  be  baa.  (Stoddard  v. 
Treadwell,  26  Cal.  ^,  cited  66  Cal.  653; 
Whiting  V.  Heslep,  4  Cal.  327,  cited  2  Utah, 
392;  Griffiths  v.  Henderson,  49  Cal.  666; 
Cassidy  v.  Cassidy,  63  Cal.  362,  cited  96  Cal. 
230;  Pfister  v.  Wade,  69  Cal.  133.) 

476.  When  a  complaint  contains  several 
counts,  one  of  which  sets  up  a  former  judg- 
ment as  estopping  the  defendants,  a  general 
demurrer  does  not  raise  the  question  of  law 
whether  the  judgment  did  estop  the  defend- 
ants.    (Spanagel  v.  Beay,  47  Cal.  608.) 

477.  A  general  demurrer  to  a  whole  com- 
plaint which  contains  two  counts  or  two 
causes  of  action  is  properly  sustained  where 
neither  of  the  counts  states  a  cause  of  action ; 
and  it  is  not  necessary  that  the  demurrer  in 
such  case  should  refer  to  either  of  the  counts 
separately.  (Churchill  v.  Pacific  Improve- 
ment Co.,  96  Cal.  490.) 

Demurrer  to  whole  complaint  where  part 
is  sufficient.     See  Partnership,  360. 

10,  What  /•  Admitted  by  Demurrer. 

478.  Demurrer  admits  facts  as  alleged  in 
the  complaint.  (Tuolumne  Water  Co.  v. 
Chapman,  8  Cal.  392. ) 

479.  Demurrer  admits  truth  of  all  allega- 
tions which  are  well  pleaded,  however  improb- 
able the  facts  alleged  may  be.  (Woodroof 
T.  Howes,  88  Cal.  184.) 

480.  Demurrer  only  admits  truth  of  facts 
that  are  well  pleaded ;  it  does  not  admit  mat- 
ter of  law  or  legal  conclusions.  (Johnson  v. 
Kirby,  65Cal.  482,486.) 

Cited  82  Cal.  319. 

481.  Demurrer  admits  truth  of  such  facts 
only  as  are  issuable  and  well  pleaded.  (Bran- 
ham  V.  Mayor  and  Common  Council  of  San 
Jose,  24  Cat.  585. ) 

482.  All  allegations  of  fact  not  inconsistent 
with  other  allegations  in  the  same  count  must 
be  taken  as  true  upon  demurrer.  (Glide  v. 
Dwyer,  83Cal.  477.) 

483.  Demurrer    to    complaint    containing 


allegations  of  law  does  not  admit  its  truth. 
(Branham  v.  Mayor  and  Common  Council  of 
San  Jose,  24  Cal.  686. ) 
Cited  82  Cal.  319,  820. 

484.  A  demurrer  to  an  answer  admits  not 
only  the  facts  alleged  therein,  but  also,  for  the 
purpose  of  determining  the  sufficiency  of  the 
complaint^  that  the  facts  alleged  in  the  com- 
plaint which  are  denied  in  the  answer  form 
no  part  of  the  plaintiff's  cause  of  action. 
(Sheward  v.  Citixens'  Water  Co.,  90  Cal. 
636.) 

486.  A  demurrer  to  answer  to  petition  for 

writ  of  mandate  is  an  admission  of  the  truth 
of  the  matters  averred  in  the  answer.  (Mid- 
dleton  T.  Low,  30  Cal.  696. ) 

//.  SubmiuioH  of;  Duty  to  Rule  on,  and  Waiter 
of  Ruling. 

486.  The  submission  of  a  demurrer  without 
ar^ment  is  not  a  waiver  of  any  objection 
raised  thereby,  (Biohards  v.  Travelers'  Ins. 
Co.,  80  Cal.  605.) 

Cited  2  Idaho,  1207. 

487.  Party  to  whose  pleading  demurrer  is 
interposed  is  not  injured  by  failure  of  court 
to  pass  on  the  demurrer.  ( McCarthy  t.  Tale, 
39  Cal.  585.) 

Cited  78  Cal.  125;  94  Cal.  41. 

488.  A  demurrer  to  the  answer  will  be 
deemed  to  be  waived  when  the  court  proceeds 
to  try  the  case  without  a  ruling  on  the  de- 
murrer, and  without  plaintiffs  calling  for  any 
ruling,  or  calling  the  attention  of  the  court  to 
it  in  any  way.    (Silcoxv.  Lang,  78  Cal.  118.) 

489.  The  failure  of  the  court  to  pass  upon  a 
demurrer  to  an  answer  is  not  an  error  of 
which  the  defendant  can  complain,  where  he 
does  not  attend  the  trial  nor  object  to  a  trial 
at  the  time,  and  the  plaintiff  insists  upon 
trying  the  issues  of  fact.  (Fincher  v.  Hal- 
colmson,  96  Cal.  38.) 

490.  Where  a  demurrer  is  interposed  to  an 
answer,  and  the  cause  is  tried  by  the  court 
without  first  disposing  of  the  demurrer,  and 
no  objection  is  made  at  the  time  of  the  trial, 
it  is  not  such  an  irregularity  as  entitles  the 
plaintiff  to  a  new  trial.  (Calderwood  v.  Tevis, 
23  Cal.  336.) 

Demurrer,  it  is  plaintiff's  duty  to  urge  hear- 
ing of.    See  Dismissal,  25. 

Order  sustaining  demurrer  is  not  a  judg- 
ment.   See  Justices  of  the  Peace,  75. 

12.  Error  in  Ruling,  When  Immaterial:  Ruling 
Pending  Motion  for  Change  of  Henue. 

491.  The  sustaining  of  a  special  demurrer 
for  uncertainty  to  the  first  count  of  a  com- 
plaint, consisting  of  the  common  count  for 
money  had  and  received,  the  other  count, 
upon  which  the  case  was  in  fact  tried,  con- 
sisting  of  a  claim  for  overdrafts  of  defend- 
ant's accounts  with  the  plaintiff  bank,  if  er- 
roneous, cannot  be  preiudicial  error,  where  it 
appears  from  the  evidence  that  there  could 
be  no  recovery  upon  the  first  count,  and  that 
both  counts  were  intended  to  represent  the 
same  cause  of  action.  (Consolidated  Kat. 
Bank  v.  Pacific  Coast  S.  8.  Co.,  95  Cal.  1.) 

492.  If  the  second  count  in  a  complaint  is 
in  part  a  copy  of  the  first,  but  the  additional 
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allegationa  it  contains  do  not  preaeot  any 
new  or  additional  ground  of  relief,  the  second 
count  is  redundant,  and  the  judgment  will 
not  be  reversed  because  a  demurrer  to  such 
•econd  count  was  sustained,  for  no  injury 
-was  sustained  tbereW.  (Nevada  County  etc. 
Canal  Go.  ▼.  Kidd,  37  Gal.  282.) 

493.  Where  a  demurrer  to  a  separate  de- 
fense in  an  answer  getting  up  a  defect  of 
the  parties  plaintiff  is  erroneously  overruled, 
the  error  is  without  prejudice  to  the  plaintiffs 
if  the  defendants  subsequently  abandon  the 
defense.  (Burroughs  v.  De  Gouts,  70  Gal. 
361.) 

tf4.  If  the  answer  contains  a  special  de- 
fense which  consists  of  an  averment  of  facts 
which,  if  admissible  in  evidence,  can  be 
proved  tmder  the  denials  contained  in  the 
answer,  au  order  of  the  court  overruling  a 
demurrer  to  the  special  defense,  if  erroneous- 
ly made,  constitutes  an  immaterial  error. 
(Brown  V.  Kentfield,  60  Gal.  129.) 

485.  Where  the  court  erroneously  overruled 
plaintiff's  demurrer  to  certain  new  matter 
contained  in  the  answer,  under  which,  how- 
ever, the  defendant,  at  the  trial,  introduced 
no  proof,  held,  that  the  plaintiff's  case  was  not 
prejudiced  by  such  erroneous  decision,  and 
that  it  fumisnes  no  ground  for  a  reversal,  on 
appeal,  of  a  judgment  rendered  for  the  de- 
fendant. (Gampbell  v.  Bear  Biver  etc.  Min. 
Co.,  35  Gal.  679.) 
Cited  90  Gal.  94. 

496.  That  a  good  special  defense,  held  to  be 
bad  on  demurrer,  might  have  been  proved 
under  general  issue  will  not  be  considered  as 
a  correction  of  the  erroneous  ruling,  when  it 
appears  from  the  record  that  material  evi- 
dence in  support  of  such  defense  was  excluded 
npon  objection  made  and  sustained  at  the 
tnal.    (Green  t.  Campbell,  52  Gal.  686.) 

497.  Where  a  defendant  in  an  action  de- 
murred to  the  complaint,  and  improperly 
moved  for  a  change  of  venue,  the  fact  that 
the  court  overruled  the  demurrer  before  over- 
ruling the  motion  for  a  change  of  venue  is  not 
prejudicial  error,  if  both  the  demurrer  and 
the  motion  were  properly  overruled.  (Pen- 
nie  V.  Visher,  94  Gal.  323.) 

13.  MoHce  of  Orerrufiag, 

498.  Written  notice  of  the  overruling  of  a 
demurrer  is  waived  by  the  presence  in  court 
of  the  attorney  for  the  demurring  party  at 
the  time  of  the  ruling,  and  the  time  to  amend 
or  answer  runs  in  such  case  from  the  time 
when  the  ruling  is  made.  (Wall  v.  Heald,  96 
Cal.S64.) 

499.  Upon  the  overruling  of  the  demurrer 
to  the  complaint  the  defendant's  attorney  was 
present  in  court,  and  asked  for  and  obtained 
leave  to  file  an  answer  within  five  days.  Held, 
that  written  notice  was  waived  and  a  judg- 
ment by  default  was  rightly  entered  after  the 
expiration  of  the  time.  (Barron  v.  Deleval, 
68  Gal.  95.) 

Cited  69  Gal.  662;  89  Cal.  41 ;  95  Gal.  367:  99 
Gal.  176;  6  Utah,  142;  distinguished  66  Gal. 
472. 

500.  Under  rule  16  of  the  superior  court  of 
the  city  and  county  of  San  Francisco,  when  a 
demurrer  to  the  complaint  has  been  overruled 


for  want  of  an  appearance,  notice  of  the  rul- 
ing of  the  court  must  be  given  to  the  demur- 
ring party  before  the  entry  of  a  judgment. 
(Callahan  v.  Hickey,  63  Cal.  437.) 

501.  If  the  defendant,  against  whom  a  judg- 
ment by  default  has  been  taken  for  a  failure 
to  answer  within  ten  days  after  his  demurrer 
to  the  complaint  has  been  overruled,  desires  to 
avail  himself  of  an  omission  on  the  part  of 
the  plaintiff  to  give  him  notice  of  the  over- 
ruling of  the  demurrer,  he  should  move  the 
trial  court  to  set  aside  the  default  and  judg- 
ment on  that  ground,  and,  if  the  motion  is 
denied,  appeal  from  the  order  denying  it. 
(Bailey  v.  Uluan,  65  Gal.  387.) 

Notice  of  order  overruling  demurrer,  time, 
when  begins  to  run.     See  Defaults,  46. 

Failure  to  give  notice  of  overruling  of  de- 
murrer not  ground  for  setting  aside  default, 
when.    See  Defaults,  204. 

Demurrer,  notice  of  overruling  of.  See 
Judgments,  672. 

f4.  Judgment  on;  Exception  to  Hating;  Rewiew  of. 

Judgment  on  demurrer.  See  Judgments, 
VII. 

Judgment  rendered  before  demurrer  dis- 
posed of.    See  Judgments,  XII,  11.  _ 

Judgment  on  demurrer,  setting  aside.  See 
Judgments,  XIV,  2,  d. 

Stipulation  for  overruling  of  demurrer,  es- 
toppel from.    See  Stipulations,  42. 

602.  When  party  stands  by  pleading,  to 
which  demurrer  has  been  sustained,  no  ex- 
ception to  the  decision  is  required.  (Smith 
v.Xawrence,  38  Gal.  24. ) 

Cited  7  Mont.  352;  8  Mont.  222;  17  Nev.  269; 

1  Utah,  334. 

Appealability  of  rulings  on  demurrers.  See 
Appeals,  II,  17. 

Demurrer  overruled  by  consent  not  review- 
able.   See  Appeals,  1941,  1942. 

Demurrer,  judgment  on,  time  to  appeal 
from.     See  Appeals,  414. 

Demurrer,  overruling,  review  of  order  on 
appeal  by  plaintiff.     See  Appeals,  2(X)7. 

Demurrer,  ruling  sustained  if  proi>er  on 
any  ground.     See  Appeals,  1966. 

Appeal,  review  of  order  dismissing  demur- 
rer.   See  Appeals,  XI,  13,  b. 

Keview,  rmings  and  orders  on  demurrers, 
how  presented  for.    See  Appeals,  VII,  4. 

Appeal,  immaterial  errors  affecting  demur- 
rers.   See  Appeals,  XI,  12,  c. 

Appeal,  presumptions  as  to  demurrers.  See 
Appeals,  Xl,  24,  e. 

Demurrer,  presumption  of  disposition  of. 
See  Appeals,  2781. 

Demurrer,  order  overruling,  presumption 
in  favor  of.     See  Appeals,  2780. 

Demurrers,  objection  to  first  taken  on  ap- 
peals.    See  Appeals,  XI,  14,  d. 

16.  Kight  to  Amend. 

603.  If  demurrer  to  complaint  is  sustained, 
plaintiff  is  entitled  to  leave  to  amend  com- 
plaint, unless  the  complaint  is  so  defective 
that  it  cannot  be  made  good  by  any  amend- 
ment.    (Lord  V.  Hopkins,  30  Gal.  76. ) 

504.  When  final  judgment  on  demurrer  to 
complaint  sustaining  demurrer  was  reversed. 
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the  plaintiff  had  the  right  to  amend,  on  ap- 
plication to  the  court  below.      (Phelan  y. 
Huperrisora  of  San  Francisco,  9  Cal.  15.) 
Distinguished  27  Cal.  265. 

506.  The  privilege  of  amending  a  complaint 
after  the  trial  of  the  issne  of  law,  raised  by 
demurrer,  is  in  the  discretion  of  the  trial 
court,  and  where  the  demurrer  is  sustained 
without  leave  to  amend,  and  nothing  appears 
in  the  record  to  show  an  abuse  of  discretion, 
or  that  the  plaintiS  applied  to  the  trial  court 
for  leave  to  amend,  or  took  an  exception  to  a 
refusal  of  the  court  to  grant  such  leave,  it  is 
too  late  to  raise  the  oojection  for  the  first 
time  on  appeal  that  the  court  failed  to  grant 
it.     (Buckley  v.  Howe,  86  Cal.  597.) 

606.  When  a  demurrer  to  the  complaint  is 
overruled,  and  there  is  no  answer  on  file,  it  is 
within  the  discretion  of  the  court  to  grant 
leave  to  answer  or  to  order  a  final  judgment 
in  the  case.  (Barron  t.  Deleval,  68  Cal.  96. ) 
Cited  71  Cal.  492. 

607.  The  defense  relied  on  in  the  answer  in 
this  case  being  invalid,  it  was  not  error  to 
refuse  permission  to  amend  after  judgment 
sustaining  a  demurrer  to  the  answer.  Be- 
sides, the  allowance  of  the  amendment  was 
matter  of  discretion,  for  the  abuse  of  which 
only  could  this  court  interfere.  (Oillan  t. 
Hutchinson,  16  Cal.  163.) 

Cited  12  Col.  222. 

608.  It  is  not  error  in  order  sustaining  de- 
murrer to  omit  to  say  anything  about  leave 
to  amend,  if  the  party  whose  pleading  was  de- 
murred to  did  not  ask  for  such  leave  or  for 
any  order  on  the  subject.  (Smith  t.  Taylor, 
82  Cal.  633.) 

Time  to  amend,  from  what  time  runs.  See 
ante,  X,  13. 

Time  to  answer  where  demurrer  overraled. 
See  ante,  IX,  I. 

Case  is  pending  during  time  allowed  for 
amendment.    See  post,  541. 

Allowing  answer  on  overruling  of  demurrer. 
See  Appeals,  2161. 

ie.  Filing  of  Anawsr  aa  Wairet  of  Huling  on  Do- 
muirar. 

609.  To  test  tbe_  ruling  on  the  demurrer 
one  should  go  to  trial  on  the  pleadings  where 
the  judgment  on  demurrer  left  him.  (Gale  t. 
Tuolumne  Water,  Co.,  14  Cal.  26.) 

Cited  98  Cal.  283. 

610.  Where  a  demurrer  to  the  complaint  is 
put  in,  and  overruled,  and  the  defendant  then 
answers,  the  answer  is  a  waiver  of  the  de- 
murrer. (De  Boom  v.  Priestly,  1  Cal.  206, 
cited  26  Cal.  20,  71  Cal.  190,  82  Cal.  267,  84 
Cal.  218,  1  Idaho,  N.  S.,  661,  2  Mont.  414.  16 
Nev.  275;  Pierce  v.Minturn,  1  Cal.  470,  cited 
71  Cal.  190, 1  Idaho,  N.  S.,  551,  2  Mont.  414, 
16  Nev.  275,  3  Utah,  486 ;  Brooks  v.  Mintum, 
1  Cal.  481,  cited  71  Cal.  190,  84  Cal.  218,  2 
Mont.  414;  Madden  t.  Occidental  etc.  S.  S. 
Co.,  86  Cal.  445. ) 

611.  The  amendment  of  a  complaint  after 
the  sustaining  of  a  general  demurrer  thereto 
is  a  waiver  of  any  error  in  the  sustaining  of 
the  demurrer.  (Ganceart  t.  Henry,  98  Cal. 
281.) 

512.  An  error  in  overruling  a  demurrer  to  a 


complaint  is  cured  if  the  plaintiS  subse- 
quently amend  his  complaint  in  the  particu- 
lar to  which  the  demurrer  was  directed. 
(Walsh  V.  McEeen,  76  Cal.  619.) 

613.  Where  a  demurrer  is  sustained,  and 
plaintiff  amends  by  making  two  counts  in- 
stead of  one,  he  cannot,  after  trial,  complain 
of  error  in  sustaining  the  demurrer.  (Gale 
V.  Tuolumne  Water  Co.,  14  Cal.  26.) 

Cited  98  Cal.  283;  2  Mont.  474;  S  Mont.  144; 
6  Mont.  287. 

614.  The  defendant  filed  a  cross-complaint, 
praving  for  a  rescission,  which  was  demurred 
to  by  the  plaintiff,  and  tbe  demurrer  sus- 
tained, but  before  the  sustaining  of  the  de- 
murrer, the  plaintiS  filed  an  answer  to  the 
cross-complaint.  Held,  the  demurrer  was 
waived.    (Booth  t.  Chapman,  59  Cal.  149.) 

515.  When  separate  defenses  are  set  up  in 
answer,  and  demurrer  is  sustained  to  one  or 
more  of  them,  an  amended  answer  subse- 
quently filed  operates  as  a  waiver  of  error  as 
to  such  defenses  as  are  pleaded  anew,  but  not 
as  to  defenses  to  which  the  demurrer  was 
sustained,  and  which  are  not  again  pleaded. 
(Hagely  T.  Hagely,  68  Cal.  348.) 

Cited  71  Cal.  542. 

516.  Objection  that  two  causes  of  action  are 
improperly  united  in  a  complaint,  when 
properly  taken  by  demurrer,  is  not  waived  by 
subsequently  answering  the  complaint  and 
going  to  trial  upon  the  merits.  (Tbelin  v. 
Stewart,  100  Cal.  372.) 

517.  Demurrer  is  not  waived  by  filing  of 
answer  upon  leave  given  by  the  court  after 
the  demurrer  is  overruled.  (Curtissv.  Bach- 
man,  84  Cal.  216.) 

Waiver  of  error  in  striking  out  by  filing 
amended  complaint.    See  ante,  143. 

17.  Trial  Mftor  Ruling  on.  Without  laouo  Joinoi. 

618.  It  is  error  to  proceed  to  try  cause  as  if 
issues  were  joined  by  the  pleadings  after  the 
decision  of  the  court  sustaining  a  demurrer 
to  an  answer.  (Carman  t.  Soss,  64  CaL 
249.) 

/&  Pomof  of  Dtfondmt  Mttr  Domumr  to  Mn- 

»w»r  Sustained. 

619.  After  a  demurrer  is  sustained  to  an 
answer,  the  defendant  is  practically  out  of  the 
case,  and  his  objections  to  the  subs^uent  pro- 
ceedings cannot  be  considered.  (Bamsey  T. 
Floumoy,  68  Cal.  260.) 

XI.  Ameadments. 

/.  Should  bo  Libtrally  Allowed;  Diaerotion  aa  to. 

620.  Amendments  are  allowed  by  statutes 
in  furtherance  of  justice,  and  are  within  the 
discretion  of  the  court.  (Cooke  t.  Spears,  % 
Cal.  409.) 

Cited  30  Cal.  437. 

521.  Great  latitude  is  given  to  the  courts^ 
our  statute,  in  amending  and  altering  plead- 
ings.    (Polack  v.  Hunt,  2  Cal.  193.) 

622.  Courts  should  be  liberal  in  allowing 
amendments  to  pleadings,  to  the  end  that 
cases  may  be  fully  and  fairly  presented  upon 
their  merits.  Motions  to  amend  are  not, 
however,  to  be  granted  as  matter  of  coarse. 
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bnt  only  when  good  cause  is  shown  therefor. 
(Hayden  ▼.  Hayden,  46  Cal.  332. ) 
Cited  2  Col.  App.  241. 

623.  Amendments  ahonld  be  liberally  al- 
lowed  by  inferior  courts  in  advancement  of 
justice,  and  to  secure  a  fair  and  speedv  trial 
on  the  merits ;  and  an  arbitrary  reiasal  to  al- 
low them  under  proper  circumstances  would 
be  ground  of  interterence  by  the  superior 
court.  (Smith  ▼.  Yreka  Water  Co.,  l4  Cal. 
201.) 
Cited  SO  Cal.  78. 

524.  Great  liberality  should  be  shown  by  a 
trial  court  in  permitting,  where  it  can  be  done 
witboat  working  great  delay,  such  amend- 
ments  to  pleadings  as  facilitate  the  produc- 
tion of  all  the  facts  bearing  upon  the  ques- 
tiona  involved  in  the  action.  (Bams  T. 
Soooffy,  98  Cal.  271.) 

6^.  Amendments  should  be  allowed  with 
treat  liberality  in  all  stages  of  the  proceed - 
mgB,  onleas  the  opposite  party  would  thereby 
lose  an  opportunity  to  fairly  present  his 
whole  caae.  (Kirstein  v.  Madden,  38  Cal. 
158.) 
Cited  60  Cal.  251,  896;  12  Nev.  203. 

526.  The  court  below  has  power  to  grant 
amendotents  whenever,  at  any  8tag3  of  the 
trial,  they  are  necessary  to  the  purposes  ol 
justice;  and  this  power  should  be  liberally 
exercised  to  secure  a  fair  and  speedy  trial  on 
the  merits.  (Lestrade  v.  Barth,  17  Cal.  285. ) 
Cited  70  Cal.  378;  98  Cal.  278;  12  Nev.  203. 

627.  Amendments  to  pleadings  should  be 
allowed  with  great  liberality  at  any  time  be- 
fore atrial,  injurious  delays  being  avoided, 
and  the  amendment  being  essential  to  a  fair 
trial  on  the  merits.  (McMillan  v.  Dana,  18 
Cal.  839.) 

628.  Amendments  of  pleadings  are  in  dis- 
cretion of  court  below.  (Steams  v.  Martin, 
4  Cal.  227.) 

529.  The  allowance  of  amendments  is  in  the 
discretion  of  the  trial  court.  This  discretion 
aliould  not  be  exercised  in  favor  of  an  un- 
conscionable demand.  (Daley  T.  Buss,  86 
(3*1.  114.) 

630.  An  application  to  amend  a  pleading  is 
addressed  to  the  sound  discretion  of  the 
court,  and  unless  it  clearly  appears  that  the 
tigbts  of  the  adverse  party  have  been  preju- 
diced by  the  amendment,  he  will  not  be 
beard  to  complain  of  it.  ((Jheney  v.  O'Brien, 
68  Cal.  200 ;  Emeric  v.  Alvarado,  90  Cat.  444. ) 

531.  While  the  power  of  the  court  in  grant- 
ing amendments  to  pleadings  should  be  freely 
and  liberally  exercised,  in  order  that  all  the 
■ubetantial  merits  of  a  cause  may  be  reached 
and  determined  without  unnecessary  delay, 
and  in  one  suit,  yet  when  the  court  has  exer- 
daed  that  power  by  granting  or  refusing  an 
amendment  to  a  pleading,  such  ruling  is  only 
sabject  to  review  by  this  court  when  it  is  ap- 
parent that  an  abuse  of  discretion  has  oc- 
curred.    (Wixon  V.  Devine,  91  Cal.  477. ) 

532.  If  discretion  as  to  amendments  be 
abased,  or  illegally  exercised,  an  appellate 
court  will  interfere.  (Cooke  v.  Spears,  2 
CaL409.) 

533.  Refusal  to  allow  amendment  Is  pre- 
iumed  to  be  right,  unless  the  character  of 


the  proposed  amendment  is  shown  in  the  rec- 
ords.    ( Jessup  V.  King,  4  Cal.  331. ) 

Amendment  withdrawing  objectionable 
part  of  answer.     See  Slander,  23. 

Referees  cannot  allow  twrties  to  alter 
pleadings.    See  Reference,  32. 

Amendment,  superior  court  cannot  permit, 
when.     See  Appeals,  3199. 

Amendment  of  petition  for  condemnation, 
court  has  power  to  allow.  See  Eminent 
Domain,  100. 

Amendment  of  clerical  error  in  order  to 
show  cause.  See  Bankruptcy  and  Insolvency, 
164. 

Amendment  of  answer  by  garnishee.  See 
Attachments,  291. 

Amendment  of  complaint  in  replevin.  See 
Replevin,  59. 

Amendment  by  pleading  novation.  See 
Novation,  10. 

Petition  for  sale,  amendment  of.  See  Es- 
tates of  Deceased  Persons,  VII,  4,  e,  D. 

Amendment,  refusal  to  allow,  when  cured, 
See  Appeals,  2047. 

2.  Aiatndmtnta  a»  of  Court*. 

634.  Under  section  472  of  the  Code  of  Civil 
Procedure,  a  defendant,  after  filing  a  demur- 
rer to  the  complaint,  and  before  the  trial  of 
the  issues  of  law  thereon,  has  a  right  as  of 
course  to  file  an  amended  demurrer.  (Hedges 
V.  Dam,  72  Cal.  520.) 

635.  It  is  error  for  court  to  refuse  plaintiff 
leave  to  amend  his  complaint  before  decision 
on  the  demurrer,  if  the  defendant  demurs  to 
the  complaint.  (Lord  v.  Hopkins,  80  Cal. 
76.) 

536.  Plaintiff  may  amend  without  leave  of 
court,  at  any  time  before  issuing  summons, 
where  there  has  been  no  appearance  of  the 
defendant.     (Allen  v.  Marshall,  34  Cal.  165.) 

Right  to  amend  after  demurrer  sustainod. 
See  ante.  XI,  15. 

9.  Power  and  Ditcretion  of  Juotico  to  Mow. 

6S7,  Justice  of  the  peace  has  right  to  allow 
complaint  to  be  amended  in  all  respects,  so 
that  the  case  may  be  determined  on  its 
merits;  and  this,  whether  the  defect  be  in 
the  statement  of  jurisdiction  or  any  other 
fact.  The  greatest  liberality  and  indulgence 
should  be  extended  in  all  such  applications. 
(Linhart  v.  Buiff,  11  Cal.  280.) 

638.  Amendments  should  be  readily  al- 
lowed whenever  they  will  tend  to  the  further- 
ance of  justice,  and  the  greatest  liberality  in 
this  respect  should  be  extended  to  pleadings 
in  justices'  courts.  (Butler  v.  Xing,  10  Cu. 
842.) 

4.  Impoaitiott  of  Torino  m  a  Condition. 

639.  It  is  not  an  abuse  of  discretion  for  the 
trial  court  to  refuse,  except  upon  the  terms 
of  payment  of  a  sum  of  money  to  plaintiff,  to 
allow  the  defendants,  in  an  action  to  foreclose 
a  morl^i^e,  leave  to  file  an  amendment  to 
their  amended  answer,  setting  up  an  offer  of 
rescission  of  the  contract,  whicn  tney  claimed 
was  without  consideration  and  tainted  with 
fraud,  where  it  appears  that  the  cause  had 
been  on  the  calendar  for  two  years,  and  that 
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the  amount  fixed  by  the  court  was  to  reim- 
burse the  actual  expenditures  of  the  plaintiff 
in  coming  a  considerable  distance  to  the  place 
of  trial  with  counsel,  which  would  be  of  no 
avail  if  the  amendment  was  allowed,  be- 
cause of  the  necessity  of  a  continuance. 
(CuWerhouse  v.  Crosan,  94  Cal.  544. ) 

640.  The  plaintiff  obtained  an  ex  parte  or- 
der for  leave  to  amend  his  complaint,  and 
afterwards,  upon  motion  of  the  defendant  to 
vacate  the  order,  the  court  modified  the  same 
by  requiring  of  the  plaintiff,  as  a  condition, 
that  he  should  file  an  undertaking  for  costs. 
Held,  that  the  court,  under  section  473  of  the 
Code  of  Civil  Procedure,  had  the  power  to 
impose  terms  as  a  condition  of  the  amend- 
ment, and  that  the  order  was  therefore  within 
its  jurisdiction.  (Clune  v.  Sullivan,  66  Cal. 
249.) 

Cited  81  Cal.  550. 

5.  T$m9  of. 

641.  Where  demurrer  to  complaint  has 
been  sustained  with  leave  to  amend,  and  the 
time  for  amendment  has  not  expired,  the 
case  is  still  pending  and  undisposed  of.  (Ex 
parte  Barry,  86  Cal.  603.) 

542.  Where  there  is  unreasonable  delay  in 
presenting  an  amendment  to  a  pleading,  the 
court  may  properly  refuse  to  allow  it ;  and 
where  there  is  no  intimation  of  excuse  for 
delay  in  presenting  amendments  long  before 
allowed,  until  after  the  case  is  declared  sub- 
stantially closed,  it  is  not  an  abuse  of  discre- 
tion to  refuse  to  allow  them  thereafter  when 
presented.    (Emeric  v.  Alvarado,  90  Cal.  444. ) 

643.  In  an  action  upon  a  promissory  note— 
the  case  having  been  at  issue  for  nearly  two 
years  upon  the  plea  of  payment — the  defend- 
ant (upon  aflSdavits)  moved  for  leave  to  file 
an  amended  answer,  alleging  want  of  con- 
sideration. Held,  that  the  lower  court  prop- 
erly exercised  its  discretion  in  refusing  to  al- 
low this  amendment.  (Page  T.  Williams,  64 
Cal.  662.) 

544.  The  refusal  of  leave  to  file  an  amended 
answer  is  not  error,  when  the  motion  therefor 
is  made  on  the  eve  of  the  trial,  and  the  jury  is 
in  attendance ;  and  especially  is  this  so  when 
the  case  is  afterwards  tried  as  if  all  the  mat- 
ters set  forth  in  the  amended  answer  were 
pleaded.    (Shadbume  v.  Daly,  76  Cal.  356.) 

646.  Amendment  of  pleading  should  be  al- 
lowed at  any  stage  of  the  trial  when  it  is  neces- 
sary for  the  purposes  of  justice,  and  whenever 
it  IS  not  done,  it  is  error.  (Farmers'  Nat. 
Gold  Bank  v.  Stover,  60  Cal.  388.) 
Cited  98  Cal.  276. 

646.  It  is  not  error  for  a  court  to  allow 
pleadings  to  be  amended  so  as  to  supply  a  de- 
fect or  omission  even  after  the  commence- 
ment of  a  trial.  (Gktvitt  v.  Doub,  23  Cal.  78.) 
CHted  12  Col.  223. 

647.  It  is  within  the  discretion  of  fbe  trial 
court  to  permit  the  pleadings  to  be  amended 
during  the  trial,  when  necessary  for  the  pur- 
poses of  justice.  (Walsh  v.  McKeen,  76  Cal. 
619.) 

648.  If  the  defendant  does  not  know  that 
too  many  persons  are  joined  as  plaintiffs  un- 
til the  same  appears  in  evidence,  he  should 


then  apply  for  leave  to  amend  his  answer. 
(Giilam  v.  Sigman,  29  Cal.  637.) 

549.  In  an  action  to  foreclose  a  street  as- 
sessment, the  court  may,  on  the  trial,  permit 
the  complaint  to  be  amended  by  omitting  the 
names  oi  certain  defendants  who  are  shown 
by  the  evidence  to  have  no  interest  in  the 
property  against  which  the  lien  is  sought  to 
be  foreclosed.  (Doane  v.  Houghton,  75  (jal. 
360.) 

550.  It  is  not  an  abuse  of  the  discretion 
of  the  court  to  permit  an  answer  to  be 
amended  after  the  jury  is  impaneled,  where 
it  does  not  appear  that  the  plaintiff  was  taken 
by  surprise,  or  suffered  any  injury  therefrom. 
(Beronio  v.  Southern  Pac.  B.  R.  Co.,  86  Cal. 
416.) 

Trial,  amendment  at,  to  permit  evidence  or 
to  conform  to  proofs.    See  post,  XI,  15. 

661.  Permitting  the  defendant,  by  an 
amended  answer,  to  plead  the  statute  of 
limitations,  and  to  deny  certain  averments  as 
to  taxes  and  assessments  paid,  after  the  evi- 
dence was  closed,  is  not  erroneous,  where  con- 
sideration of  the  statute  of  limitations  did 
not  enter  into  the  judgment,  and  it  appears 
that  there  was  no  abuse  of  discretion  in  re- 
gard to  the  amendment  as  to  the  taxes. 
(Hibernia  Savings  and  Loan  Society  v.  Junes, 
89  Cal.  507.) 

662.  A  court  may  allow  a  formal  amend- 
ment to  a  complaint  after  the  trial  and  dur- 
ing the  argument.  (Hall  v.  Rice,  64  Cal. 
443.) 

663.  The  action  of  the  trial  court  in  allow- 
ing an  amended  cross-complaint,  settiag  up 
fraud  in  the  procurement  of  the  deeds  of  set- 
tlement, to  be  filed  after  the  case  bad  been 
submitted  for  decision,  and  in  refusing  to 
strike  out  the  testimony  of  the  defendant 
tending  to  show  the  fraud  pleaded  in  the 
amended  cross-complaint  for  the  first  time, 
is  not  an  abuseof  discretion,  where  the  testi- 
mony was  all  in,  and  the  amendment  was 
made  to  conform  to  the  proofs ;  and  the  fact 
that  the  plaintiff  did  not,  in  giving  her  testi- 
mony, deny  the  defendant's  cnarges  of  fraud, 
because  not  based  upon  any  issue  in  the  case, 
did  not  render  the  action  of  the  court  preju- 
dicially erroneous,  in  the  absence  of  a  request 
by  the  plaintiff  to  have  the  case  reopened  for 
the  purpose  of  giving  such  testimony.  (Jack- 
son V.  Jackson,  94  Cal.  446.) 

66 1.  Where  an  amended  complaint  is  offered 
alter  the  case  is  tried,  and  presented  with  the 
proposed  findings  and  plaintiff's  brief  with- 
out any  formal  motion,  and  is  conditioned  to 
be  allowed  to  be  filed  if  the  court  should  think 
that  the  complaint  needed  amendment,  the 
failure  of  the  court  to  cause  the  amended 
complaint  to  be  filed  is  not  a  failure  of  its 
iM^afduty,  or  prejudicial  error.  (Gillespie  v. 
"W^ht,  93Cal.  169.) 

665.  A  motion  to  amend  a  complaint  does 
not  come  too  late  because  made  after  the 
plaintiff  has  closed  his  testimony  and  the  de- 
fendant has  moved  for  a  nonsuit.  A  motion 
to  amend  is  always  in  time  when  it  immedi- 
ately follows  an  objection  to  the  complaint  or 
answer.    (Valencia  v.  (Jouch,  82  Cal.  339.) 

656.  After  the  motion  for  a  nonsuit,  the 
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<f«ai  may,  upon  terms,  allow  an  amendment 
of  the  complaint,  if  it  would  not  operate  aa 
a  aurpriBe  upon  the  defendant,  but  li  this  is 
not  done,  the  plaintiff  cannot  recover.  (Far- 
mer v.  Cram.  7  Cal.  135.) 

657.  Where  the  original  answer  presents  no 
defense,  and  judgment  is  rendered  on  the 
pleadings  on  motion  of  the  plaintiff,  it  is  an 
abuse  of  its  discretion  for  the  court  to  refuse 
leave  to  the  defendant  to  file  a  sufficient 
amended  answer.     (Felch  v.  Beaudry,  40  Cal. 

Amendment,  allowance  of  where  motion 
made  for  judgment  on  the  pleadings.  See 
Vendor  and  Vendee,  XI,  6. 

Amendments  should  tie  liberally  allowed  at 
all  stages  of  the  proceedings.  See  ante,  525. 
et  seq. 

Verdict,  amendment  after.  See  post,  XI,  16. 

Close  of  trial,  amendment  at.    See  post, 

A  l|  li* 

Amendment  of  prayer  after  verdict.  See 
ante,  VIU,  9;  post,  XI,  18. 

Motion  to  file  amended  answer,  time  to 
make.    See  Judgments,  189. 

Amendment  of  complaint  on  transfer  of 
cause.    See  Taxation,  639. 

Amendment  on  coming  in  of  referee's  re- 
port.    See  Replevin,  144. 

Amendment  after  default  by  inserting  true 
name.    See  Names,  5. 

^  Appeal,  power  to  amend  pleadings  pend- 
ing.   See  Appeals,  VHI,  3. 

Amendment  of  answer  during  second  trial, 
discretion  as  to.     See  Bills  and  Notes,  404. 

Mistake  in  remedy,  remanding  cause  with 
leave  to  amend.    See  Appeals,  3146. 


6.  Altering  or  Enlarging  Deacripiion. 

558.  In  an  action  of  ejectment  to  recover  a 
'quarter  section  of  land  described  as  being  in 
"  range  19  east,"  an  amendment  to  the  com- 
plaint, describing  the  land  as  "range  20  east," 
u  not  the  substitution  of  a  new  cause  of  ac- 
tion, and  may  properly  be  allowed.  (Heil- 
bron  V.  Heinlen,  72  Cal.  376.) 

550.  The  allowance  of  an  amendment  to  the 
complaint,  in  an  action  to  determine  an  ad- 
verse claim  to  real  property,  by  enlarging  the 
description  of  the  premises  claimed  by  the 
plaintiff,  cannot  be  objected  to  as  prejudicial, 
if  defendant  disclaims  as  to  all  of  the  prem- 
laes  described  in  the  amended  complaint 
(Bulwer  Consolidated  Min.  Co.  v.  Standard 
C.  Min.  Co.,  83  Cal.  613.) 

7.  Kattar  Alrtadf  Known,  Substantially  Allogoi, 
or  Prorabit  under  Original  Plaadingo. 
560.  Fact  that  new  matter  set  up  by  way  of 
amendment  was  known  to  the  defendant  at 
the  time  of  filing  his  original  answer  is  no  rea- 
son why  the  amendment  should  not  be  per- 
mitted.     (Sharon  v.  Sharon,  77  Cal.    102 
cited  98  Cal.  276;   Pierson  v.  McCahill,  22 
Cal.  127,  cited  98  Cal.  276;   Farmers'  Nat 
Gold  Bank  V.  Stover,  60  Cal.  388,  cited  77  Cal' 
105,  98  Cal.  276.)  . «- «:u  ,  <  vyai. 

Knowledge  of  new  matter.    See  post,  693. 

661.  There  ia  no  error  in  refusing  to  allow 
an  answer  to  be  amended,  when  the  amend- 
ment is  annecessary,  and  the  defendant  can 
introduce  all  bis  evidence  under  the  original 


answer.    (Ferrer  v.  Home  Mut.  Ins.  Co..  47 
Cal.  416.) 

562.  The  refusal  to  allow  a  defendant  to  file 
an  amended  answer  setting  up  matters  which 
could  be  proved  under  the  averments  of  the 
original  answer  is  not  erroneous.  (Edgar  v. 
Stevenson,  70  Cal.  286. ) 

563.  An  application  for  permission  to  file 
an  amended  answer  is  addressed  to  the  dis- 
cretion of  the  trial  court;  and  where  the 
amendment  states  no  defense  that  could  not 
be  made  under  the  original  answer,  it  is  not 
error  for  the  court  to  permit  the  answer  to  be 
so  amended.     (Dom  v.  Baker,  96  Cal.  206. ) 

664.  It  is  not  an  abuse  of  discretion  for  the 
trial  court  to  refuse  to  allow  an  amended  an- 
swer to  be  filed,  when  the  matters  set  out 
therein  are  not  substantially  different  from 
those  already  pleaded  in  the  answer  on  file. 
(Heilbron  v.  Kings  River  etc.  Canal  Co.,  76 
Oal.  11.) 

666.  Pending  the  trial  of  an  action,  the 
court  has  power,  upon  such  terms  as  may  be 
just,  to  permit  a  second  amended  complaint 
to  be  filed,  which  embodies  substantially  the 
same  allegations  as  the  original  complaint. 
(Riverside  Land  etc.  Co.  v.  Jensen,  fz  Cal. 
650.) 

8.  Changing  Maturo  or  Cauto  of  Action;  Chang, 
ing  Parties. 

666.  It  is  error  to  allow  a  plaintiff  to  amend 
his  complaint,  changing  the  proceeding  from 
an  action  ex  delicto  to  one  ex  contractu. 
(Hackett  v.  Bank  of  California,  67  Cal.  335.) 
Cited  78  Cal.  96. 

667.  The  plaintiff  sued  in  assumpsit  to  re- 
cover rent  for  premises,  the  possession  of 
which  he  had  previously  recovered  by  eject- 
ment against  the  defendant.  After  a  trial 
and  verdict,  which  was  set  aside  by  the  court, 
he  amended  his  complaint,  to  make  it  in  form 
an  action  of  trespass  for  mesne  profits.  Held, 
this  was  erroneous,  and  should  not  have  been 

SBrmitted.    (Ramirez  v.  Murray,  5  Cal.  222.) 
Ited  67  Cal.  336;  78  Cal.  96,  97 ;  6  Col.  160. 

568.  Amendment  of  a  complaint  in  assump- 
sit for  rent  so  as  to  change  it  into  trespass 
for_  mesne  profits  would  virtually  change  an 
action  ex  contractu  into  an  action  ex  delicto. 
(Ramirez  v.  Murray,  5  Oal.  222.) 

569.  Where  complaint  in  assumpsit  is 
amended  so  as  to  change  it  into  trespass  for 
mdsne  profits,  if  the  new  complaint  Is  to  be 
treated  as  an  amendment  to  the  old  one,  and 
to  continue  the  original  action,  then  two 
causes  of  action  incompatible  in  their  nature 
are  joined.    (Ramirez  v.  Murray,  5  Cal.  22a.) 

570.  A  complaint  in  an  action  by  a  con- 
tractor to  enforce  a  mechanic's  lien,  m  which 
the  special  contract  between  the  contractor 
and  owner  of  the  building  is  stated,  can  be 
changed  by  amendment  into  an  action  on  the 
contract,  which  may  be  counted  on  specially, 
or  the  common  counts  in  assumpsit  may  be 
used,  in  accordance  with  the  general  rules  ap- 
plicable to  such  counts.  (Castagnino  v.  BiU- 
letta,  82Cal.  250.) 

571.  A  complaint  in  an  action  for  breach  of 
contract,  which  as  originally  frame<i.  seeks  to 
recover  the  contract  price  of    services  per- 
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formed  by  the  plaintiff  in  purauance  of  the 
contract,  together  with  profits  which  he 
would  have  made,  on  the  ground  that  he  had 
been  technically  "  prevented  "  from  complet- 
ing the  contract  by  the  defendant,  may  be 
amended  so  as  to  aver  a  claim  for  the  value 
of  the  services  actually  done  as  upon  a  quan- 
tum meruit.  Such  an  amendment  is  not  the 
substitution  of  a  new  cause  of  action,  so  as  to 
continue  the  running  of  the  statute  of  limita- 
tion until  its  filing.  (Cox  y.  McLaughlin,  76 
Cal.  60.) 
Cited  79  Cal.  277. 

672.  If  the  complaint  avers  the  ownership 
of  land  in  the  bed  of  and  near  the  banks  of  a 
stream,  and  work  done  thereon  to  dig  a  canal 
and  build  a  dam  to  use  the  waters  of  the 
stream,  and  is  framed  for  a  judgment  to  re- 
cover possession  of  the  property  from  one  who 
is  averred  to  have  ousted  plaintiff,  if  the 
plaintiff  asks  it,  he  should  be  allowed  <o 
amend  his  complaint  by  inserting  therein 
averments  of  his  prior  appropriation  of  the 
water  and  a  diversion  by  defendant,  with 
prayer  for  an  injunction.  (Nevada  County 
etc.  Canal  Co.  v.  Kidd,  28  Cal.  673. ) 

573.  In  an  action  by  an  assignee  of  an  in- 
solvent firm  to  recover  the  value  of  certain 
sheep,  alleged  in  one  count  of  the  complaint 
to  have  been  sold  to  the  defendant  bv  the 
firm  in  violation  of  section  55  of  the  Insolvent 
Act,  it  is  not  error  for  the  court  to  permit  the 
complaint  to  be  amended  by  adding  a  count 
charging  the  sale  of  the  sheep  to  have  been 
void  because  made  by  only  one  of  the  part- 
ners, without  authority  from  the  other  part- 
ner. (Carrie  v.  Cloverdale  Banking  etc.  Co., 
90  Cal.  84.) 

674.  Where  the  original  complaint  is  upon 
two  promissory  notes,  and  alleges  an  assign- 
ment of  the  notes  by  indorsement  and  de- 
livery, and  also  states  facts  from  which  an 
equitable  assignment  and  subrogation  would 
result  in  the  absence  of  a  legal  assij^nment, 
and  the  amended  complaint  contains  the 
same  allegations,  with  the  exception  of  the 
legal  assignment  by  indorsement,  no  new 
cause  of  action  is  stated.  (Bedington  v. 
Comwell,  90  Cal.  49.) 

576.  The  action  was  brought  to  quiet  title 
to  certain  land.  The  origin^  complaint  al- 
leged that  the  plaintiff's  devisor  was  the 
owner  of  the  landj  and  conveyed  the  same  by 
a  deed  absolute  in  form  to  one  Gridleyin 
1866;  that  the  deed  was  intended  as  a  mort- 
gage to  secure  an  indebtedness,  which  had 
subsequently  been  fully  paid ;  that  Gridley 
promised  to  reoonvey  the  property,  but  died 
without  having  done  so.  It  was  further  al- 
leged that  the  deed  constituted  a  cloud  on  the 
title  of  the  plaintiff.  The  widow  and  chil- 
dren of  Gridley  were  made  parties  defendant. 
The  plaintiff  subsequently  filed  an  amended 
complaint,  making  the  administratrix  of  the 
estate  of  Gridley  also  a  defendant:  and 
further  alleging  that  the  plaintiff's  devisor 
remained  in  the  actual,  open,  notorious,  un- 
interrupted, and  exclusive  possession  of  the 
land,  claiming  the  same  as  his  own,  and  ad- 
versely to  every  other  right,  from  the  time  of 
the  execution  of  the  deed  until  his  death  in 
1883.    The  prayer  was  for  a  decree  establish- 


ing the  ownership  of  the  plaintiff  to  the  land, 
and  that  the  defendants  nad  no  right  or  title 
therein ;  that  the  deed  be  declared  a  mort- 
gage and  canceled  of  record,  and  that  the  title 
of  the  plaintiff  be  quieted.  Held,  on  demur- 
rer and  motion  to  strike  out,  that  the  amended 
complaint  did  not  materially  change  the 
nature  of  the  action,  and  that  several  causes 
of  action  were  not  improperly  joined.  (Lou- 
vaU  V.  Gridley,  70  Cat.  607.) 

676.  Where  the  first  amended  complaint  in 
an  action  to  recover  a  deposit  upon  a  rescinded 
contract  of  sale  made  the  owners  of  the  land 
and  their  agents  defendants,  and  alleged  that 
the  "  defendant  is  an  association  of  two  or 
more  persons  doing  business"  under  a  com- 
mon name,  and  in  a  second  amended  com- 
plaint only  the  agents  of  the  owners  were 
alleged  to  be  an  association  doing  business 
under  the  common  name,  and  the  owners  are 
named  separately  as  codefendants,  the  agents 
and  owners  of  the  land  being  charged  in  both 
complaints  with  having  received  from  the 
plaintiff,  and  to  his  use,  the  money  sued  for, 
and  with  a  refusal  to  pay  it  to  the  plaintiff 
upon  demand,  the  second  amended  complaint 
does  not  state  an  essentially  different  cause 
of  action  against  the  owners  of  the  land  from 
that  alleged  in  the  first  amended  complaint, 
for  the  purpose  of  the  statute  of  limitations. 
(Bogart  V.  Crosby,  91  Cal.  278.) 

677.  An  amendment  changing  the  nature 
of  the  action  cannot  be  objected  to  by  way  of 
answer  setting  up  such  change  as  a  defense, 
and  such  answer  may  be  stricken  out  as  irrele- 
vant. A  defendant  cannot  answer  a  com- 
plaint by  allegation  that  it  has  been  improp- 
erly filed.  The  question  must  be  raised,  if 
opportunity  is  offered,  by  objection  to  the  fil- 
ing of  the  amendment,  or  by  motion  to 
strike  the  amended  pleading  from  the  files. 
(Wheeler  v.  West,  78  Cal.  95. ) 

578.  Objection  that  the  amendment  stated 
a  different  cause  of  action  from  that  declared 
on  in  the  original  complaint  cannot  be  urged 
for  the  first  time  in  a  collateral  suit  on  a  bond 
given  for  release  of  the  attachment.  (Ham- 
mond V.  Starr,  79  Gal.  666.) 

Amendment  of  prayer  from  legal  to  equi- 
table relief.    See  post,  XI,  13. 

Facts  occurring  pendente  lite  changing  lia- 
bilities.   Bee  post,  XI,  9. 

Form  of  action,  amending  changing.  See 
ante,  29. 

Amendment  of  complaint  stati^  new  cause 
of  action,  relation  of.     See  poat,  Xl,  21. 

Amendment  does  not  change  issues,  when. 
See  Mines  and  Mining,  444. 

Amendment  changing  parties.  See  Par- 
ties,  Vm. 

Amendment  bringing  in  new  parties.  See 
Husband  and  Wife,  504,  et  seq. 

Amendment  joining  additional  stockholder 
as  plaintiff.    See  Corporations,  608. 

Amendment  of  complaint  changing  parties, 
effect  of.    See  Watercourses,  XIV,  2,  p,  B. 

Time  to  apply  for  amendment,  changing 
parties.    See  ante,  648,  649. 

9.  Titl»  Aequind  or  Facta  Occum'og  Pending 
Action. 
679.  A  defendant  in  ejectment  can  only  set 
up  a  title  acquired  pending  the  action  by 
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■nending  bis  answer  and  averring  the  fact 
tiiat  the  title  waa  acquired  since  the  oom- 
mencement  of  the  action.    (Reilj  t.  Lancae- 
ter,  39  Cal.  354.) 
(Sted2Ut.ab,  186. 

580.  If  the  defendant  in  an  action  to  le- 
cover  poBsession  of  real  estate  has  acquired 
title  to  the  demanded  premises  pending  the 
litigation,  and  has  not  pleaded  such  title  in  a 
supplemental  answer,  and  for  that  reason  his 
evidence  of  such  title  is  excluded  by  the  court, 
it  is  not  an  abuse  of  the  discretion  of  the  court 
to  deny  bin  application,  made  during  the  trial, 
to  be  allowed  to  amend  his  answer  so  as  to 
obviate  the  objection.  (McMinn  T.  O'Oonnor, 
27  Cal.  238.) 
Cited  31  Cal.  838;  39  Cal.  356. 

681.  Facts  which  occur  subseauent  to  flU 
ing  of  original  complaint,  and  wnich  change 
the  liabilities  of  the  defendants,  and  in  con- 
sequence the  character  of  the  judgment  which 
is  sought,  cannot  be  incorporated  into  the 
original  complaint  by  an  amendment,  with- 
out presenting  averments  inconsistent  with 
the  date  of  the  commencement  of  the  action. 
(Van  Maren  v.  Johnson,  15  Cal.  308.) 
Cited  27  Cal.  247 ;  30  Cal.  474. 

582.  Discovery  of  fraud  after  suit  brought 
would  entitle  plaintiff  so  to  shape  his  action 
as  to  include  it.  (Truebody  v.  Jacobson,  2 
Cal.  289.) 

Transfer  of  interest  pending  action.  See 
Parties.  IX. 

Supplemental  pleadings.  See  Supple- 
mental Pleadings. 

fO.  Setting  up  Statute  of  Lfmifationa. 

663.  Defendant  will  not  be  permitted  to 
mmend  his  answer  so  as  to  introduce  the  plea 
of  the  statute  of  limitations  unless  it  be  in 
fartherance  of  justice.  (Cooke  v.  Spears,  2 
Cal.  409.) 

Cited  1  Idaho,  N.  S.,  258. 

Sight  to  answer  amendment  by  setting  up 
statute  of  limitations.    See  post,  635. 

Amendment,  pleading  statute  of  limitations 
after  close  of  evidence.    See  ante,  551. 

Amendment  of  complaint,  efiect  on  statute 
of  limitations.  See  post,  XI,  21 ;  Statute  of 
lamitations,  X,  1. 

t1.  Setting  up  Pendency  of  MnoHier  Action  or  Prior 
Judgment. 

664.  Permitting  the  defendant  at  the  close 
of  the  trial  to  amend  his  answer  by  setting 
up  the  pendency  of  another  action  involving 
the  same  cause  of  action,  held,  not  an  abuse 
of  discretion,  under  the  circumstances  of  the 
case.     (Coubrough  v.  Adams,  70  Cal.  374.) 

685.  The  action  was  ejectment,  and  the  de- 
fendajit,  after  pleading  to  the  merits,  asked 
leave  to  amend  his  answer  so  as  to  set  up  a 
judgment  of  the  county  court  in  bar  of  the 
action.  The  court  re  fused  to  allow  the  amend- 
ment. Held,  that  the  judgment  would  not 
have  been  a  bar,  and  that  the  amendment  was 
properly  disallowed.  (Eirsch  t.  Smith,  64 
Cal.  13.) 
Cited  69  Cal.  615;  71  Cal.  437. 

t2.  Ambiguoue  Complaint.  Amendment  of. 
666.  Amendment  should  be  allowed  to  a 
conplaint  at  the  request  of  the  plaintiff,  so 


as  to  make  it  express  the  cause  of  action 
originally  intended  but  ambiguously  ex- 
pressed, if  the  intention  is  manifest  on  the 
face  of  the  complaint  (Nevada  County  etc. 
Canal  Co.  v.  Kidd,  28  Cal.  673.) 

13.  Amendment  of  Prayer. 

687.  The  court  should  not  allow  the  prayei 
for  relief  to  be  amended  after  verdict  so  as  to 
ask  for  further  relief,  unless  the  facts  averred 
and  issues  joined  justify  it,  and  all  those  is- 
sues to  which  the  further  relief  demanded  re- 
late have  been  fully  litigated  and  fairly  deter- 
mined, and  the  additional  relief  has  been 
asked  in  proper  time.  (Nevada  County  etc. 
Canal  Co.  v.  Kidd,  87  Cal.  282.) 

588.  Where  a  complaint  praying  for  legal 
relief  states  a  cause  of  action  entitling  the 
plaintiS  to  equitable  relief,  the  court  may, 
on  the  trial,  permit  the  prayer  to  be  amended 
so  as  to  ask  tor  the  appropriate  equitable  re- 
Uef.    (Walsh  v.  McKeen,  75  Cal.  619.) 

Amendment  to  prayer,  refusal,  presump- 
tion in  favor  of.    See  Appeals,  2777. 

14.  Inconeietent  witli  Original;  Evaeire,  Imma- 
terial, or  Kedundant  Matter. 

689.  Where  amended  answer  is  complete  in 
itself,  and  is  inconsistent  with  original  an- 
swer, the  two  cannot  stand  together.  (Kuh- 
land  v.  Sedgwick,  17  Cal.  123.)     . 

590.  When  a  party  admits  in  his  answer, 
under  oath,  a  material  allegation  of  the  com- 
plaint, and  the  case  is  tried,  and  a  judgment 
rendered,  and  a  new  trial  afterwards  granted 
by  the  supreme  court,  on  the  return  of  the 
cause  to  the  court  below  the  defendant  should 
not  be  allowed  to  amend  his  answer  by  chang- 
ing the  admission  into  a  denial.  (Spanagel 
V.  Reay,  47  Cal.  608.) 
Cited  85  Cal.  92 ;  2  Idaho,  352. 

691.  In  an  action  against  the  appellants  and 
other  defendants  to  foreclose  a  street  assess- 
ment lien  upon  a  lot  in  San  Francisco  alleged 
to  be  the  property  of  defendants,  the  appel- 
lants— having,  iu  their  original  answer,  ad- 
mitted ownership  of  the  premises  in  dispute 
— moved  for  le^ve  to  file  an  amendment,  in 
which,  by  way  of  separate  defense,  they 
denied  ownership,  and  the  motion  was  de- 
nied. Held,  the  refusal  to  allow  the  filing  of 
the  amendment,  under  the  circumstances  in 
which  the  application  was  made,  was  not  an 
abuse  of  discretion  with  which  this  court  will 
interfere.  (Harney  v. Corcoran,  60  Cal.  314.) 
Cited  66  Cal.  36. 

692.  After  trial  of  a  foreclosure  suit,  in 
which  one  of  two  joint  payees  of  the  mort- 

fage  note  was  charged  as  an  indorser,  and 
ad  filed  an  answer  admitting  the  indorse- 
ment and  waiver  of  demand,  notice,  and  pro- 
test, and  pleading  that  his  copayee  was  the 
real  party  in  interest,  and  that  the  action 
was  barred  by  limitation,  and  after  reversal 
of  a  judgment  in  favor  of  the  indorser,  it  is 
not  error  for  the  court  before  retrial  to  per- 
mit the  indorser  to  amend  his  answer  by  aver- 
ring that,  at  the  titr  e  of  the  indorsement  and 
waiver,  it  was  agreed  between  himself  and 
his  copayee,  who  joined  in  the  indorsement 
of  the  note  to  a  firm  of  which  the  copayee 
was  a  member,  that  such  copayee  would  ad- 
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murrer.  Under  the  latter  section,  as  it  stood 
prior  to  the  amendment  of  March  9,  1880, 
service  of  the  amendment  upon  the  defend- 
ants was  not  required  unless  ordered  by  the 
court.     (McGary  v.  Pedrorena,  58  Cal.  91. ) 

620.  Where  a  plaintiS  amends  in  matter  of 
substance,  he,  in  effect,  opens  the  default  on 
the  original  pleading,  and  must  serve  his 
amended  pleading  upon  the  parties,  including 
the  defaulting  defendant.  (Thompson  y. 
Johnson,  60  Cal.  292.) 

ated  82  Cal.  419;  86  Gal.  399;  88  Gal.  168. 

621.  An  amended  complaint  must  be  served 
on  all  the  adTorse  parties  who  are  to  be 
bound  by  the  judgment,  whether  it  materially 
affects  them  or  not.  (Elder  y.  Spinks,  68  Oaf. 
293.) 

Cited  58  Cal.  93. 

622.  Section  432  of  the  (Tode  of  Ciyil  Pro- 
cedure, requiring  an  amended  complaint  to 
be  served  on  the  defendants  affected  thereby, 
has  reference  to  amendments  made  after  the 

Sarties  have  been  brought  into  court,  and 
oes  not  rec|uire  a  mode  of  service  of  sum- 
mons differing  from  other  cases.  (Dowling 
y.  Comerford,  99  Cal.  204.) 

623.  Where  a  complaint  is  amended  (under 
section  474  of  the  C!ode  of  Ciyil  Procedure)  by 
inserting  the  true  name  of  a  defendant  sued 
by  a  fictitious  name,  service  of  a  copy  of  the 
amended  complaint  on  such  defendant  is  not 
required,  nor  is  he  entitled  to  ten  days  in 
which  to  answer.  Section  472  of  the  Code  of 
Ciyil  Procedure  has  no  application  to  such  a 
case.    (Brock  y.  Martinovicb,  65  Cal.  616.) 

624.  Where  complaint  has  been  amended 
prior  to  order  for  publication,  the  amended, 
and  not  the  original,  complaint  should  be  de- 

C'ted  in  the  poat-offioe.    (Mndge  y.  Stein- 
:,  78  Gal.  34.) 

626.  The  service  of  an  amended  complaint 
apon  the  attorney  for  a  defendant,  prior  to 
bis  anpearance  as  sach,  is  void  as  a  service  on 
the  defendant.  (Powers  y.  Braly,  76  Cal. 
837.) 

626.  The  service  of  an  amended  complaint 
upon  a  person  who  is  brought  in  thereby  for 
the  first  time  as  a  defendant,  without  a  aer- 
yice  of  the  summons  upon  him,  is  void. 
(Powers  y.  Braly,  75  Cal.  &7.) 

Seryioe  of  amended  pleading.    See  post, 

19.  ManMf  of  Making;    Filing  of;    Waivtr  of 
Objection  to. 

627.  If,  at  the  close  of  a  trial,  the  court 
asks  the  plaintiff  if  he  desires  to  amend  his 
complaint  to  make  it  conform  to  the  proofs, 
and  he  declines  to  amend,  and  the  court  an- 
nounces that,  if  it  becomes  necessary,  it  will, 
of  its  own  motion,  amend  the  compleiint  to 
make  it  conform  to  the  case  made,  and  the 
snit  is  decided  against  the  plaintiff  and  no 
amendment  is  made,  the  plaintiff  cannot 
afterwards  be  allowed  to  treat  the  complaint 
as  amended.  (Carpentier  y.  Brenham,  60 
Cal.  549.) 

Cited  19  Nev.  68. 

628.  Mere  order  permitting  amendment  of 
complaint  ia  of  no  effect  unless  and  until 


complied  with.     (Kimball  y.  Oearhart,  12 

Cal.  27.) 

Cited  9  Col.  284. 

629.  If  the  court,  daring  the  trial,  grants 
leave  to  file  an  amendment  to  the  complaint, 
and  it  is  filed  before  the  arjgnment  is  con- 
cluded, and  there  is  nothing  in  the  record  to 
show  the  other  party  was  not  present  and 
consenting,  the  amendment  will  not  be  disre- 
garded in  the  supreme  court.  (Reynolds  v. 
Hosmer,  45  Cal.  616.) 

630.  Where  the  plaintiff  was  permitted  at 
the  trial  to  amend  the  statement  of  his  sec- 
ond cause  of  action  by  adding  that  the  money 
claimed  in  that  count  was  the  identical 
money  claimed  in  the  first  count,  the  fact 
that  the  amendment  was  not  actually  made 
and  filed  until  after  the  verdict  and  entry  of 
judgment  is  error  without  prejudice,  such 
amendment  being  immaterial,  and  it  apx>ear- 
ing  that  the  case  was  tried  with  reference  to 
it.    (Stark  y.  Wellman,  96  Cal.  400.) 

CHted  98  Cal.  A46. 

631.  The  facts  that  the  clerk's  minutes 
show  that  leave  was  given  to  file  an  amended 
complaint,  and  that  amendments  only  to  the 
complaint  were  filed,  do  not  furnish  ground 
for  wholly  disregarding  the  amendments  in 
the  supreme  court.  (Reynolds  y.  Hosmer,  46 
Cal.  616.) 

632.  The  amendment  of  a  complaint  by 
striking  out  of  the  caption  the  name  of  cer- 
tain of  the  defendants  who  were  not  proper 
parties,  without  filing  an  amended  complaint, 
while  not  commendable  as  a  method  of 
amending,  is  without  prejudice  to  other  de- 
fendants who  are  properly  parties.  (Doane 
V.  Houghton,  75  Cal.  360.) 

633.  After  the  cause  bad  been  at  issue  more 
than  two  years,  the  defendant,  without  ob- 
taining leave  of  the  court  and  without  notice 
to  the  plaintiS,  filed  an  amended  answer,  a 
copy  of  which  was  served  upon  the  plaintiff's 
attorneys,  who  made  no  protest  or  objection 
until  after  the  trial  had  commenced,  two 
weeks  subsequent  to  the  service  and  filing  of 
the  amended  answer,  when  they  moveato 
have  it  stricken  from  the  files.  The  court 
granted  the  motion,  and  the  defendant  there- 
upon asked  leave  to  refile  the  amended  an- 
swer on  a  proper  showing,  which  the  court 
refused.  Held,  that  the  action  of  the  court 
was  an  abuse  of  discretion.  (Lower  Kings 
River  Water  Ditch  Co.  y.  Kings  River  etc. 
Canal  Co.,  67  Cal.  577.) 

Amendment,  service,  objection  when  to  be 
taken.    See  Appeals,  2324. 

Amendment,  presumption  as  to  filing  and 
serving.     See  Appeals,  2776. 

20.  Answer  to  Amendment. 

634.  The  right  to  answer  an  amended  plead- 
ing is  une  of  which  a  party  cannot  be  de- 
prived, even  after  entry  of  default  against 
him  on  the  original  pleading.  The  amend- 
ment of  a  pleading  in  matter  of  substance 
opens  the  default  on  the  original  pleading, 
and  the  amended  pleading  must  be  servM 
upon  a  defaulting  defendant.  (Reinhart  y. 
Lugo,  86  Cal.  395.) 

636.  The  action  as  originally  brought  was 
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tiff's  intestate,  where  the  defendant  denied 
the  partnership,  and  set  np  as  one  of  his  de- 
fenses that  the  alleged  aKreement  had  been 
superseded  and  annulled  by  a  subsequent 
wntten  agreement  between  plaintiS,  de- 
fendant, and  a  third  party,  and  upon  the 
trial,  after  having  proved  the  execution  of 
the  subsequent  agreement,  sought  to  show  by 
oral  testimony  that  it  had  been  executed 
ap<m  the  consideration  and  agreement  that 
the  first  agreement  should  be  canceled,  and 
all  claims  of  plainti&'s  intestate  against  the 
defendant  waived  thereunder,  but  an  objec- 
tion was  made  to  the  testimony,  unon  the 
ground  that  it  was  incompetent,  and  not  re- 
sponsive to  any  of  the  issues  raised  by  the 
pleadings,  which  objection  was  sustained,  it 
18  error  for  the  court  to  refuse  to  allow  the 
defendant  to  amend  his  answer  so  as  to  obvi- 
ate the  objection  that  the  evidence  was  not 
within  the  issues.  (Guidery  v.  Green,  96  Gal. 
630.) 

608.  The  court  should  allow  the  defendant 
to  make  amendments  to  hia  answer,  to  enable 
him  to  prove  facts  which  will  constitute  a  de- 
fense to  plaintiff's  demand ;  and  if,  by  reason 
of  such  amendments,  the  court  is  satisfied  that 
the  idaintiff  is  taken  by  surprise,  and  requires 
further  time  to  prepare  to  meet  the  deiense, 
it  can  continue  the  case,  and  impose  such 
terms  as  will  compensate  plaintiff  for  the  ex- 
pense and  delay  caused  thereby.  (Guidery 
V.  Green,  95  Cal.  630.) 

609.  A  ruling  of  the  trial  court  disallowing 
a  proposed  amendment  to  the  answer,  so  as 
to  plead  a  particular  prior  right  sought  to  be 
proved  outside  of  the  issues,  is  sufficiently 
supported,  where  it  appears  that  the  taking 
of  evidence  at  the  trial  had  almost  concluded 
at  the  time  of  the  proposed  amendment ;  that 
eight  years  before  the  same  attorneys  in  a 
former  suit  between  some  of  the  same  par- 
ties, involving  some  of  the  same  rights, 
pleaded  similar  facts  as  a  defense ;  that  de- 
fendant could  not  have  been  misled  by  suppos- 
ing the  evidence  admissible  under  the  answer 
as  framed;  that  the  proposed  amendment 
would  contradict  an  admission  of  the  answer ; 
•ad  that  the  matter  of  the  proposed  evidence 
would  contradict  principles  of  law  settled  by 
decisions  in  the  same  case  upon  former  ap- 
peals, and  would  be  too  weak  to  support  the 
proposed  amendment.  (Wixon  v.  Devine,  91 
Cal.  477.) 

610.  When  the  petition  is  amended  at  the 
trial  to  conform  to  the  evidence,  and  it  ai>- 
pears  that  the  evidence  already  taken  is  ap- 
plicable to  the  amended  petition,  the  court 
mav  properly  refuse  to  try  the  case  de  novo, 
and  to  have  mtroduced  anew  the  evidence  al- 
ready before  the  court.  (Modesto  Irrigation 
District  V.  Tregea,  88  Oal.  834.) 

611.  It  is  within  the  discretion  of  the  trial 
court  to  allow  an  intervener  to  amend  his 
complaint  at  the  trial  to  conform  to  the 
proofs,  and  it  is  not  error  to  allow  such  amend- 
ment.   (Ward  V.  Waterman,  85  Cal.  488.) 

612.  Pending  a  motion  for  a  nonsuit,  it  is 
witbjo  the  discretion  of  the  court  to  permit 
the  plaintiff  to  amend  his  complaint  so«b  to 
conform  to  the  evidence.  (Eamm  v.  Bank  of 
California,  74  Cal.  191.) 


613.  If  evidence  is  objected  to  because  the 
defense  under  which  it  is  offered  is  defectively 
pleaded,  the  court  should  allow  the  pleading 
to  be  amended.  ( Carpentier  v.  Small ,  35  Cal . 
346.) 

ated  87  Cal.  166 ;  14  Nev.  146. 

614.  If  the  plaintiff  sues  upon  one  only  or 
upon  two  of  the  causes  of  action  mentioned 
in  the  Forcible  Entry  and  Detainer  Act,  and 
the  testimony  makes  a  cause  uf  action  named 
in  the  act,  but  not  set  out  in  the  complaint,  it 
is  the  duty  of  the  court,  on  its  own  motion,  or 
on  the  motion  of  the  plaintiff,  to  permit  him 
to  amend  his  complaint  to  suit  the  testimony. 
(Valencia  v.  Couch,  32  Cal.  340.) 

616.  The  complaint  in  suit  to  quiet  title  by 
the  holder  of  the  equitable  title  against  the 
holder  of  the  legal  might  have  been  amended 
at  the  trial  so  as  to  conform  to  the  proofs  and 
findings ;  and  the  proofs  showing  a  clear  cause 
of  action  in  favor  of  plaintiff  for  the  enforce- 
ment of  a  trust,  leave  to  amend  the  pleadings 
and  retry  the  case  accordingly  will  he  granted 
upon  reversal  of  the  judgment.  (Bryan  v. 
Tormey,  84  Cal.  126.) 

Amendment  to  conform  to  proofs.  See  Me- 
chanics' Liens,  343. 

Amendment  to  conform  to  proof  after  sub- 
mission of  cause.    See  ante,  653. 

IB.  Amendmtnt  of  Complaint  to  Corrotpond  to 
Judgmont. 

616.  Under  our  Practice  Act  a  complaint 
cannot  be  amended  in  this  court  so  as  to 
make  it  correspond  with  the  verdict.  _  The 
district  court  in  a  proper  case,  before  judg- 
ment, may  direct  the  complaint  to  be  so 
amended.  (Hooper  v.  Wells,  Fargo  &  Co., 
27  Cal.  11.) 

Cited  60  Cal.  896;  08  Cal.  276;  distinguished 
28  Cal.  631. 

/7.  CompolUng  Amendmont 

617.  A  witness  having  testified  to  the  effect 
that  he  and  his  company  claimed  to  own  a 
part  of  the  land  in  controversy,  the  defend- 
ant's attorney  moved  that  the  plaintiff  be  re- 
quired to  amend  its  complaint,  and  to  bring 
in  the  witness  and  his  cotenants  as  parties; 
and  the  motion  was  denied.  Held,  the  de- 
fendant had  no  right  to  insist  upon  the  pro- 
posed amendment.  (Niagara  etc.  Min.  C!o.  v. 
Bunker  Hill  Min.  Co.,  69  Cal.  612.) 

18.  Hotiee  and  Soniee  of, 

618.  Where  it  does  not  appear  from  tran- 
script that  any  proposed  amendment  was 
served  or  presented,  or  that  the  notice  of  mo- 
tion pointed  out  the  precise  amendment 
which  the  plaintiff  would  ask  leave  to  make, 
it  cannot  be  held  that  it  is  an  abuse  of  dis- 
cretion for  the  court  to  refuse  to  allow  an 
amendment  to  the  complaint.  (Martin  v. 
Thompson,  62  Cal.  619.) 

619.  In  order  to  give  effect  to  both  of  sec- 
tions 432  and  472  of  the  Code  of  Civil  Proce- 
dure, it  must  be  held  that  the  former  applies 
to  amendments  made  before  answer  filed,  and 
before  the  trial  of  an  issue  of  law  upon  a 
demurrer;  and  that  the  latter  applies  to 
amendments  made  after  answer  filed,  or 
after  the  trial  of  an  issue  of  law  upon  a  de- 
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661.  An  amended  complaint  takes  the  place 
of  the  original,  and  when  it  is  filed  the  origi- 
nal ceases  to  perform  any  farther  functions  as 
a  pleading.  (Barber  v.  Reynolds,  33  Cal. 
497,  cited  54  Cal.  193, 67  Cal.  411,  63  Cal.  308, 
64  Cal.  13,  69  Cal.  138, 100  Cal.  454,  1  Idaho, 
N.  S.,  436,  9  Mont.  261, 10  Mont.  132,  8  Nev. 
60;  La  Soci4t4  Francaise  etc.  v.  Weidmann, 
97  Cal.  507.) 

652.  Original  complaint  is  not  superseded 
by  amendeid  complaint  for  all  purposes,  but 
(he  original  complaint  may  be  considered  as 
a  part  of  the  record  of  the  case  for  the  pur- 
pose of  showing  when  the  action  was  com- 
menced, and  whether  or  not  a  new  or  differ- 
ent cause  of  action  was  introduced  by  the 
amendment  upon  the  hearing  of  a  demurrer 
raising  those  questions.  (Redington  T.  Corn- 
well,  90  Cal.  49. ) 

653.  An  amended  complaint  only  super- 
sedes the  i>leadingB  founded  upon  the  origi- 
nal complaint,  and  does  not  affect  a  cross- 
complaint  or  the  issues  joined  thereon,  nor 
does  the  cross-complaint  fall  with  the  fall  of 
plaintiff's  complaint,  when  a  demurrer  is  sus- 
tained thereto,  and  there  is  a  failure  or  refusal 
to  amend.    (Mott  t.  Mott,  82  Cal.  413.) 

Amended  complaint  takes  place  of  original* 
See  Summons,  23. 

Amended  complaint  does  not  state  new 
cause  of  action,  when.    See  Slander,  21. 

Evidence  of  allegations  in  original  answer- 
See  Slander,  28. 

Original  complaint  as  evidence.  See  Inter- 
pleader, 10. 

Original  pleading  not  admissible  after 
amendment.    See  Evidence,  214,  et  seq. 

S3.  Motion  for.  When  to  bo  Passed  on:  Refusal 
or  Allowance,  When  Immaterial;  Review  of. 

654.  All  questions  relating  to  the  suificiency 
of  the  pleadings  should  be  passed  upon  when 
presented,  and  before  proceeding  further  with 
the  trial.  Accordingly,  where  the  court  be- 
low, upon  the  application  of  the  contestant 
of  a  wul — made  at  the  dose  of  the  testimony 
— to  amend  his  petition,  reserved  its  ruling, 
but  stated  that,  in  case  the  will  was  set  aside, 
it  would  allow  the  amendment,  and  otherwise 
not,  held,  that  this  was  an  irregularity ;  but 
held  also,  as  evidence  had  been  admitted  as 
to  all  the  facts  alleged  in  the  amended  peti- 
tion, that  the  contestant  was  not  injured,  and 
that  the  mling  was  not  ground  for  reversal. 
(Estate  of  Brooks,  64  Cal.  471.) 

666.  It  is  not  error  if  the  court  refuses  to 
aUow  an  immaterial  amendment  to  a  plead- 
ing.   (Carey  v.  Brown,  62  Cal.  373. ) 

666.  In  an  action  of  assumpsit,  for  goods 
sold  and  delivered,  after  a  submission  of  the 
case  upon  the  pleadings,  defendants  asked 
leave  to  amend  their  answer,  which  as  it  then 
stood  raised  no  issue,  by  averring  that  the 
goods  were  purchased  "  on  credit,^' and  that 
the  "  term  oi  credit "  had  not  expired,  which 
the  court  refused.  Held,  that  the  refusal  was 
proper,  as  the  averment  proposed  was  only  a 
conclusion  of  law,  and  therefore  immatenal. 
(Levinson  v.  Schwartz,  22  Cal.  229.) 
Cited  69  Cal.  87. 

657.  Assignment  of  an  account  by  indorse- 
ment of  the  word  "assigned"  being  sufficient, 


it  is  not  error  to  permit  the  plaintiff,  the  as- 
signee of  the  account,  to  amend  on  the  trial  by 
inserting  the  words,  "for  value  received  I 
hereby  assign  the  within  account,"  instead  of 
the  word  "  assigned,"  the  additional  worda 
being  mere  surplusage.  (Ryan  y.  Maddux,  ft 
Cal.  247.)  ~o  '  •— . 

658.  Erroneous  refusal  to  allow  amendment 
to  answer  becomes  immaterial  if  the  defend- 
ant was  allowed  to  introduce  all  the  evidence 
which  he  could  have  introduced  under  the 
proposed  amendment,  and  such  evidence 
shows  no  defense.  (Sontbem  Pac.  B.  B.  Co. 
V.  Purcell,  77  Cal.  69.) 
Cited  98  Cal.  276. 

Allowing  continuance  on  amendment.  See 
Continuance,  14. 

Appeal,  review  of  order  allowing  amend- 
ments.   See  Appeals,  XI,  13,  d. 

Review,  orders  allowing  or  refusing  amend- 
ment, bow  presented  for.   See  Appeals,  YII,  2. 

Appeal,  amendment  allowing  on  reversal  or 
affirmance.    See  Appeals,  XII,  8. 

Amendments,  objection  to  first  taken  on 
appeal.    See  Appeals,  XI,  14,  d. 

Appeal,  reversal  to  allow  amendment.  See 
Appeals,  XII,  8. 

Certiorari  to  review  order  allowing  amend- 
ment.   See  Certiorari,  III,  2,  a. 

xn.  Transfer  from   One  Department  to 
Another. 

669.  While  the  different  departments  of  the 
enperior  court  of  San  Francisco  constitute, 
theoretically,  one  court,  still,  practically,  for 
the  purpose  of  the  trial  of  causes,  they  are  as 
distinct  as  other  superior  courts ;  and  to  trans- 
fer a  cause  from  one  department  to  another, 
and  trv  it  on  the  same  day,  without  notice, 
is  an  abrupt  proceeding,  from  which,  at  least 
in  a  divorce  case,  it  is  proper  to  relieve  the 
absent  party.  (CottteU  v.  Cottrell,  83  Cal. 
457.) 

Xm.  DIsoontlnnance  and  Retraxit. 

660.  If  the  plaintiff,  after  the  summons  is 
served,  and  on  the  return  day,  without  any 
other  proceedings,  directs  the  justice  to  enter  a 
judgment  of  discontinuance,  no  trial  is  had  or 
entered  upon.  (Anderson  v.  Fennie,  82  Cal. 
265.) 

661.  Under  our  practice,  the  i>Iaintiff  in 
person  cannot  make  a  renunciation  of  his 
suit  in  court,  but  such  renunciation  must  be 
made  by  his  attorney  of  record.  (Merritt  T. 
Campbell,  47  Cal.  542.) 

662.  A  judgment  of  dismissal,  rendered  on 
the  application  of  either  party,  with  the  writ- 
ten consent  of  the  other,  amounts  to  an  open 
and  voluntary  renunciation  of  the  plaintiff's 
suit,  which  amounts  to  a  retraxit.  (Merritt 
V.  Campbell,  47  Cal.  642.) 

XIT.  Transfer  of  Interest  Pending  Action. 

See  Parties,  IX 

663.  If  the  plaintiff  in  ejectment  parts  with 
the  title  to  the  demanded  premises,  pending 
the  action,  the  action  may  be  continued  in 
his  name,  unless  the  grantee  applies  to  bo 
substituted  as  plaintiff.  (Oamanllo  y.  Fen- 
Ion,  49  Cal.  202.) 
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664.  Where  the  plaintiff  tranefera  his  inter- 
est in  the  subject  matter  of  the  action,  it  ia 
the  right  of  his  anccessor  in  interest  (under 
section  385  of  the  Code  of  Civil  Procedure)  to 
proeecate  the  case,  either  in  the  name  of  the 
original  plaintiff,  or  by  having  himself  subati- 
tated  in  the  action  by  an  order  of  the  court; 
and  the  original  plaintiff  ia  divested  of  all 
power  to  oontTol  the  action.    Accordingly, 
where  the  plaintiff  had  transferred  his  inter- 
est to  otiiers,  whose  attorneys  thenceforth 
took  eharge  of  the  case,  but  without  any 
change  of  the  title  of  the  action  or  of  the  at- 
torney of  record,  a  stii>ulation  signed  by  the 
originial  plaintiff  and  his  attorney  for  the  dia- 
miawl  of  the  action  was  a  flagrant  breach  of 
good  faith,  and  an  order  of   diamisaal  en- 
tered upon  snch  stipulation  should  have  been 
promptly  vacated  on  discovering  the  fraud. 
(Walker  v.  Felt,  64  Cal.  386.) 

Order  of  aabstitution  nunc  pro  tone.  See 
post,  701. 

XT.  Presvmptioit  Arising  from  UBiform 
Frocediire. 

665.  Constant  and  uniform  procedure  con' 
tinued  by  courts  for  long  time  is  strongly  per- 
suasive that  the  practice  is  correct.  (Giant 
Powder  Co.  v.  San  Diego  Flume  Co.,  78  Cal. 
193.) 

l<ong  continued  practice  sustained.  See 
Reference,  9. 

Stare  decisis,  doctrine  of,  whether  applies 
to  questions  of  practice.    See  Stare  Decisis. 

XTI.  Powers  of  Judges  at  Chambers. 

666.  Judge's  chambers  are  not  confined  to 
place  for  usual  transaction  of  judicial  busi- 
ness not  required  to  be  done  in  open  court, 
but  chamber  business  may  be  done  wherever 
the  judge  may  be  found  within  the  proper 
joriediction  of  the  court.  (In  le  Lux,  i(X) 
Cal.  593.) 

C67.  General  rule  ia,  that  all  judicial  busi- 
ness must  be  transacted  in  court,  and  there 
must  be  some  express  warrant  of  the  statute 
to  authorise  any  of  it  to  be  transacted  at 
chambers.  (Larcov.  Caaaneuava,  SOCal.  661.) 
Cited  34  Cal.  332;  36  Cal.  691;  6  Ck>l.  630;  2 

Dak.  340;  10  Or.  348. 

668.  If  an  order,  which  is  required  to  be 
made  by  the  court,  is  entitled  and  filed  in  the 
court,  and  bears  the  seal  of  the  court,  it  will 
not  be  considered  aa  an  order  of  the  judge  at 
chambers,  because  the  words  "  it  appearing 
to  me,"  are  used  in  it,  and  the  testatum 
clause  says  "in  witness  whereof,  I  have  here- 
unto set  my  hand."  (Oaks  v.  Bodgers,  48  Cal. 
197.) 

660.  The  judge  may  at  chambers  grant  leave 
to  renew  the  motion.  (Eenney  v.  Kelleher, 
63  Cal.  442.) 

670.  District  judges  have  no  jurisdiction  at 
chambers  to  entertain  motions  to  strike  out 
pleadings  or  parts  of  pleadings.  (Larco  T. 
Caaaneuava,  SiO  Oal.  661.) 

671.  In  an  application  to  condemn  land  for 
a  public  use,  tine  distict  judge,  at  chambers, 
has  no  power  to  make  an  order  authorizing 
the  plaintiJS  to  take  possession  of  and  use  the 
property  during  the  pendency  of  the  prooeed- 
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ings,  nor  has  he  power  to  make  an  order  stay- 
ing all  actions  against  the  plaintiff,  on  ac- 
count of  takine  possession  of  such  property. 
(Loomis  v.  Andrews,  49  Cal.  2S9.) 
_  672.  A  judge  at  chambers  has  "no  jnrisdic* 
tion  to  make  an  order  setting  aaide  an  execu- 
tion iaaued  on  a  judgment  and  perpetually 
ataying  the  enforcement  of  the  same."  (Bond 
V.  Pacheco,  30  Cal.  530.) 
Cited  34  Cal.  332 ;  35  Cal.  691. 

673.  If  the  district  judge  at  chambers  makes 
an  order  which  he  has  no  power  to  make,  and 
afterwards  sets  the  order  aaide,  and  then  at 
chambers,  by  a  anbaequent  order,  reinatates 
the  firat  order,  the  order  reinstating  ia  also 
without  authority  and  void.  (Loomis  v.  An- 
drews, 49  Cal.  239.) 

674.  A  judge  at  chambers  haa  no  power  to 
make  an  order  directing  the  clerk  of  hia  court 
to  enter  in  the  minutea  of  the  court,  nunc  pro 
tunc,  an  order  alleged  to  have  been  made  in 
open  court.  (Hegeler  v.  Henckell,  27  Cal. 
491.) 

676.  By  the  statute  concerning  guardians 
(Stats.  1860,  p.  272),  as  amended  by  the  six- 
teenth section  of  the  act  of  1861,  the  power  to 
discharge  a  guardian  at  chambers  ia  coniferred 
upon  the  probate  judge,  and  as  the  act  of  the 
probate  court.     (Warder  v.  Elkina,  38  Cal. 

676.  This  power  includes  and  implies  the 
power  to  i>erform  at  chambers  any  act  pre- 
liminary to  this  ultimate  act,  and  the  same 
becomes  the  act  of  the  probate  court.  (War- 
der V.  Elkins,  38  Cal.  439.) 

677.  After  a  cause  has  been  submitted  in 
the  court,  it  is  not  error  to  hear  argument  at 
chambers,  and  thereupon  to  decide  the  case. 
(City  of  San  Jose  T.  Shaw,  46  Oal.  178.) 

678.  The  constitution  does  not  prohibit  the 
legislature  from  conferring  upon  district 
judges  the  power  to  hear  and  determine  ac- 
tions and  proceedings  at  chambers.  ( Brew- 
ster V.  Hartley,  37  Cal.  16.) 

Chamber  orders,  appealability  of.  See  Ap- 
peals, II,  4. 

Chambers,  judgment  in  cause  tried  at, 
validity.    See  Judgments,  XII,  16. 

Chambers,  imuance  of  writ  at.  See  Cer- 
tiorari, IV,  6. 

Chambers,  discharge  in  insolvency  at.  See 
Bankruptcy  and  Insolvency,  X,  4. 

Chamoers,  order  for  meeting  of  creditors 
may  be  made  at.  See  Bankruptcy  and  Insol- 
vency, 142. 

Chambers,  granting  application  for  contin- 
uance at.    Siee  Continuance,  III,  3. 

Chambers,  hearing  writ  of  certiorari  at 
chambers.    See  Certiorari,  161. 

Chambers,  granting  injunction  at,  ex  parte. 
See  Injunctions,  292. 

Power  to  appoint  receiver  at  chambers. 
See  Beceivers,  6. 

Power  of  judge  at  chambers  over  execution. 
See  Executions.  70. 

XTn.  Motioiifl. 

679.  A  motion,  within  the  meaning  of  the 
statute  concerning  fees,  is  an  application  for 
a  rule  or  order  by  a  party  to  an  action  or  pro- 
ceeding ;  and  the  motions,  rules,  or  orders. 
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for  the  entry  of  which  the  derk  is  entitled  to 
collect  fees,  are  such  aa  are  entered  on  the 
application  of  some  party  who  is  bound  by 
law  to  pay  for  the  service  rendered.  (Bick- 
nell  V.  Amador  County,  30  Cal.  237.) 

680.  A  motion  is  an  application  for  a  rule 
or  order  made  viva  voce  to  a  court  or  judge. 
Making  out  and  filing  a  written  application 
for  such  rule  or  order  is  not  sufficient.  The 
attention  of  the  court  must  be  called  to  it, 
and  the  court  moved  to  grant  it.  (People  v. 
Ah  Sam,  41  Cal.  645.) 

Cited  9  Mont.  403. 

681.  One  who  is  not  a  party  to  a  proceeding 
cannot  make  a  motion  therein.  (Estate  of 
Aveline,  63  Cal.  259.) 

'682.  Motion  may  be  made  orally,  though  it 
is  better  practice  to  have  it  made  in  writing 
orentered in  the  minutes  of  tbecoort.    (Herr- 
lich  V.  McDonald,  80  Cal.  472.) 
Cited  83  Cal.  83. 

683.  Where  a  party  in  his  notice  of  motion 
served  on  the  adverse  party  asks  for  a  specific 
relief,  or  for  such  other  or  further  order  as 
may  be  just,  the  court  may  afford  any  relief 
compatible  with  the  facts  of  the  case  pre- 
sented. (People  ex  rel.  Field  v.  Turner,  1 
Cal.  152.) 

684.  When  the  statute  speaks  of  notice  of  a 
motion,  it  means  written  notice^  or  notice 
in  open  court,  of  which  a  minute  is  made  by 
the  clerk.  (Borland  t.  Thornton,  12  Gal. 
440.) 

Cited  24  Cal.  366;  2  Nev.  40. 

685.  A  party  who  appears  and  contests  a 
motion  in  the  court  below  cannot  object^  on 
appeal,  that  he  had  no  notice  of  the  motion. 
(Reynolds  v.  Harris.  14  Cal.  667.) 

Cited  27  Cal.  138;  67  Cal.  642;  90  Cal.  220. 

Motion  and  notice  of  motion,  distinction. 
See  Appeals,  1293. 

Notice  of  motion.    See  post,  XIX. 

Ex  parte  motion  substituting  executor. 
See  Parties,  114,  et  seq. 

Notice  of  motions  to  discharge  attach- 
ment.   See  Attachments,  224,  225. 

686.  In  all  motions  before  a  judge  during 
the  progress  of  a  trial,  he  may  act  on  his  own 
knowledge  in  regard  to  things  which,  in  their 
nature,  are  better  known  to  himself  than  they 
could  be  to  others.  (Southern  California  etc. 
Road  Co.  y.  National  Bank  of  San  Bernard- 
ino, 100  Cal.  316.) 

687._In  all  ordinary  motions,  where  the 
jurisdiction  is  not  limited  by  statute,  it  is  in 
the  discretionary  power  of  the  court  or  judge 
hearing  and  denying  a  motion  to  grant  leave 
for  its  renewal.  (Hitchcock  v.  McElrath,  69 
Cal.  634.) 

688.  Leave  to  renew  a  motion  may  be  given 
after  the  original  motion  is  denied.  (Eenney 
V.  Kelleher,  63  Cal.  442.) 

Cited  69  Cal.  632. 

689.  Motion  made  in  the  usual  course  of 
practice  which  has  once  been  denied  may  be 
renewed  by  leave  of  the  court.  (Bowers  v. 
Cherokee  Bob,  46  Cal.  279.) 

Cited  54  Cal.  490;  63  Cal.  444. 

690.  In  a  case  where  a  motion  is  made  to 
vacate  a  judgment  entered  without  findings, 
the  court  has  jurisdiction,  and  it  is  within  its 


discretion  to  allow  a  motion  to  vacate  the 
judgment  to  be  renewed,  although  it  had  pre- 
viously been  denied.    (Mace  v.  O'Reilley,  70 
Cal.  231.) 
Cited  98  Cal.  206. 

Granting  leave  to  renew  at  chambers.  See 
ante,  669. 

691.  The  doctrine  of  res  adjudicata,  in  its 
strict  sense,  does  not  apply  to  motions  for 
alias  writs  and  to  motions  lor  orders  requir- 
ing a  sheriff  to  execute  a  writ.  The  court 
may,  on  a  proper  state  of  facts,  allow  a  re- 
newal of  such  a  motion,  once  decided ;  but 
such  leave  will  not  be  granted  unless  a  new 
state  of  facts  has  arisen  since  the  former  hear- 
ing, or  the  facts  were  not  then  presented  by 
reason  of  surprise  or  excusable  neglect.  (Ford 
V.Doyle,  44  Cal.  635.) 

Cited  46  Cal.  285;  64  Cal.  490;  63  Cal.  444;  78 

Cal.  472;  9  Mont.  403. 

Renewal  of  motion  to  reinstate  appeal,  bee 
Appeals,  1854. 

Renewal  of  motion  for  nonsuit.  See  Non- 
suit^ IX. 

MjDtion,  renewal,  presumptions  as  to.  See 
Appeals,  2824. 

Appeal,  motion  to  dismiss,  renewal  of.  See 
Appeals,  IX,  3. 

Renewing  motion  forchange  of  venue.  See 
Venue,  II,  7,  h. 

Second  motion  for  new  trial.  See  New 
Trial,  XI,  4. 

Second  notice  of  motion  for  new  trial.  See 
New  Trial,  V,  3,  f. 

Appeal,  review  of  order  allowing  renewal 
of  motion  once  denied.  See  Apj^als,  XI, 
13,  g. 

Motions  for  change  of  venue.    See  Venue, 

n. 

New  trial  of  motion  not  permitted.  See 
Appeals,  349. 

Power  to  entertain  at  chambers.  See  ante, 
XVI. 

Motion  to  substitute  lost  papers.  See  i>ost, 
XIX. 

Xym.  Orders. 

692.  An  order  is  the  judgment  or  concla- 
sion  of  the  court  or  judge  upon  any  motion  or 
proceeding,  and  includes  cases  where  affirma- 
tive relief  is  granted  or  relief  is  denied.  (Gil- 
man  V.  Contra  Costa  County,  8  Oal.  62.) 
Cited  98  Oal.  640;  1  Idaho,  N.  S.,  428. 

693.  An  order  is  a  direction  of  a  court  or 
judge  made  or  entered  in  writing,  and  not  in- 
cluded in  a  judgment,  settling  some  point  of 
practice  or  some  question  collateral  to  the 
main  issue  presented  by  the  pleadings,  and 
necessary  to  oe  disposed  of  before  such  issue 
can  be  passed  upon  by  the  court,  or  necessary 
to  be  determined  in  carrving  into  execution 
the  flntd  judgment.  (McGuire  v.  Drew,  8S 
Oal.  226.) 

Order  dispensing  with  bond  of  municipal 
officer,  when  an  order  of  "  court."  See  Ap- 
peids,  719. 

694.  When  county  court  has  acquired  juris- 
diction, both  of  the  jmrties  and  of  the  subject 
matter  of  the  action,  its  orders  thereafter, 
though  they  may  be  erroneous,  are  not  void, 
unless  they  contravene  some  provision  of  the 
statute   regulating   appeals  to  the   county 
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ocmrts.    (Peonle  ex  rel.  Waldron  t.  Elkins,  40 
Gal.  642.) 

695.  While  a  court  has  power  to  set  aside 
orders  and  jadgments  improyidently  and  un- 
intentionally made,  yet  a  given  order  or  judg- 
ment will  not  be  presumed  on  appeal  to  liave 
been  of  that  character.  The  fact  must  be  af- 
firmatively shown.  And  it  seems  that  a  re- 
cital that  the  order  was  made  "under  a  mis- 
apprehension" ia  not  a  suflBcient  showing  of 
the  fact.  (Wnnderlin  -v.  Cadogan,  76  Cal. 
«17.) 

006.  When  a  conrt  makes  an  order,  and  it 
does  not  appear  on  the  face  of  the  record  that 
the  conrt  did  not  have  jurisdiction  to  make  it, 
it  will  be  presumed,  in  a  collateral  attack, 
that  the  parties  were  before  the  court,  and 
that  the  proper  proceedings  were  had  to  au- 
thorise the  court  to  make  the  order.  (Clark 
V.  Sawyer,  48  Cal.  133.) 
Cited  73  Cal.  398 ;  76  Cal.  304 ;  84  Cal.  498. 

Or.ier  appointing  guardian,  collateral  attack 
on.    See  Oaardian  and  Ward,  II,  5. 

097.  The  entry  of  an  order  in  a  criminal 
caae  in  vacation  instead  of  term  time,  even  if 
irr^nlar,  does  not  work  any  injustice.  (Peo- 
ple V.  Congleton,  44  Cal.  92.) 

698.  The  action  of  the  court  does  not  depend 
npon  the  entry  of  its  orders  by  the  derk  in 
the  minutes,  but  upon  the  fact  that  the  or- 
ders have  been  made,  and  whenever  it  is 
shown  that  an  order  has  been  made  by  the 
court,  and  filed  with  the  clerk,  it  ia  as  effec- 
tive aa  if  it  had  been  entered  of  record  by 
the  clerk.  (Von  Schmidt  v.  Widber,  99  Cal. 
511.) 
Cited  100  Cal.  601. 

Entry  of  order  in  vacation .  See  Judgments, 
207. 

Orders,  statute  requiring  entry  and  signa- 
tore  is  directory.    See  Probate  Courts,  18. 

090.  A  court  has  no  power,  after  the  ad- 
joiomment  of  a  term,  to  direct  the  clerk  to 
enter  in  the  minutes,  nunc  pro  tunc,  an  order 
made  at  the  adjourned  term,  where  there  is 
nothing  in  the  record  to  show  that  such  order 
was  made.  (Hegeler  v.  Henckell,  27  Cal. 
«1.) 

None  pro  tunc  order.    See  Appeals,  714. 

700.  An  order  nunc  pro  tunc  may  be  made 
to  correct  a  mistake  in  failing  to  enter  an  or- 
der wl)ich  was  actually  made,  or  which  should 
have  been  made  as  a  matter  of  course.  (Es- 
tate of  Skenett,  80  Cal.  62.) 

701.  Where  an  order  of  the  court  was  made 
in  the  action  of  foreclosnre,  substituting  the 
eucceaaor  in  interest  of  the  plaintiff  as  plain- 
tiff in  the  action,  but  the  order  was  not  en- 
tered in  the  minutes  by  the  clerk,  the  court 
has  jurisdiction  to  have  an  order  entered 
nunc  pro  tunc,  making  the  substitution ;  and 
its  action  in  making  such  order  is  conclusive 
against  any  collateral  attack.  (Crim  v.  Kes- 
sing,  89  Cal.  478.) 

KuQc  pro  tone  entry  of  order  appealed 
from.    See  Appeals,  1246. 

Kane  pro  tunc  entry,  when  error.  See  Ap- 
peals, 1206. 

702.  An  order  obtained  "by  means  of  an 
artifice  and  trick  practiced  upon  the  court " 


may  be  set  aside  by  the  court  which  made  it. 
(Page  v.  Page,  77  Cal.  83.) 

703.  Court  may,  of  its  own  motion,  or  opon 
the  application  of  a  party  interested,  during 
the  continuance  of  the  term  in  a  criminal 
case,  modify  or  set  aside  an  erroneous  order. 
(Ex  parte  Uartman,  44  Cal.  32.) 

704.  A  motion  to  set  aside  an  order,  entered 
at  a  term  of  the  court  next  preceding  the  pas- 
sage of  the  act  of  April  2, 1866,  amending  the 
sixty-eighth  section  of  the  Practice  Act,  and 
witiiin  five  months  after  the  adjournment  of 
said  term,  was  made  in  due  time.  (Benaley 
V.  Ellis,  39  Cal.  309.) 

705.  The  rule  that  one  affected  by  an  order 
regularly  entered,  which  is  the  subject  of  an 
appeal,  must  assail  it  by  an  appeal,  and  not 
bv  an  application  to  set  it  aside,  does  not  ap- 
ply to  an  ex  parte  order  obtained  by  an  in- 
truder who  was  not  a  party  to  the  action. 
(City  of  San  Jose  v.  Fulton,  46  Cal.  316.) 

706.  An  order  made  without  notice  to  the 
other  party  mav  be  set  aside  without  notice 
to  the  party  who  procured  it.  (Cobum  v. 
Pacific  Lumber  etc.  Co.,  46  Cal.  31. ) 

Statute  authorizing  relief  from  orders  is 
not  retrospective.    See  Statutes,  VIII,  9. 

Order  to  produce  papers.     See  post,  XX,  8. 

Power  to  make  at  chambers.  See  ante, 
XVI. 

Order  of  submission  oi  cause.  See  post, 
XX,  13. 

Ex  parte  order  allowing  alimony.  See 
Marriage  and  Divorce,  187. 

Ex  parte  order  staying  execution.  See  Ex- 
ecutions,  73. 

Ex  parte  order  compelling  sheriff  to  execute 
writ.    See  Sheriffs,  36. 

Orders,  later  order  in  case,  effect  of.  See 
Judgments,  694. 

Orders  improvidently  made,  setting  aside. 
See  Judgments,  616. 

Order  compensating  appraisers,  signing  at 
residence.  See  Executors  and  Admmistra- 
tors,  120. 

Order  substituting  trustee,  vacating  after 
six  months.    See  Trusts  and  Trustees,  226. 

Order  of  court,  sale  by  guardian  under. 
See  Guardian  and  Ward,  V,  6,  c. 

Order  of  court,  power  of  guardian  to  sell 
without.    See  Guardian  and  Ward,  V.  6,  c. 

Conditional  order  setting  aside  judgment, 
effect  of.    See  Judgments,  XIV,  6. 

Incidental  orders  in  condemnation  proceed- 
ings.    See  Eminent  Domain,  IX,  7. 

False  order  of  supreme  court,  effect  of.  See 
Supreme  (!!ourt. 

Order  to  show  cause.  See  Bankruptcy  and 
Insolvency,  VI,  7;  Contempt,  V,  3;  Scire 
Facias. 

Order  to  show  cause  on  sale.  See  Estates 
of  Deceased  Persons,  VII,  4,  g. 

Order  to  show  cause  on  petition  for  sale. 
See  Guardian  and  Ward,  V,  6,  c,  C. 

Order,  unlawful,  disobedience  of.  See  Con- 
tempt, IV,  8. 

Order,  disobeying  or  obstructing.  See  Con- 
tempt, IV,  10. 

Denying  right  to  deposition  for  disobe- 
dience of  order  of  court.  See  Depositions, 
XII. 
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Order  for  alimony,  modification.  See  Mar- 
riwe  and  Divorce,  III,  6,  g. 

Orders  made  after  judgment  mast  be  ex- 
cepted to.    See  Appeals,  2462. 

Orders  in  various  proceedings,  certiorari  to 
review.    See  Certiorari,  III,  2. 

Orders,  appealability  of.     See  Appeals,  II. 

Orders,  how  presented  for  review.  See  Ap- 
peals, VII. 

Appeal,  review  of  order  allowing  associate 
counsel.    See  Appeals,  XI,  13,  f. 

Orders,  identiflcation  and  authentication  of. 
See  Appeals,  VI,  6,  d. 

Appealability  of  orders  refusing  to  try 
cause.    See  Appeals,  II,  16. 

Time,  order  extending,  review  of  by  cer- 
tiorari.   See  Certiorari,  III,  2,  a. 

XIX.  Lost  Papers,  How  Supplied. 

See  Records. 

707.  The  substitntion  of  papers  (or  plead- 
ings in  a  case)  is  always  within  the  discretion 
of  the  court,  and  no  notice  of  the  motion  to 
apply  for  it  need  be  given  when  the  notice 
can  be  of  no  use.  (Benedict  t.  Ck>zsens,  4 
Cal.  381.) 
Distinguished  and  disapproved  27  Cal.  623. 

703.  If  pleading  in  pending  action  is  lost, 
its  place  can  only  be  suppued  by  motion 
based  upon  aflSdavits  showing  what  the  lost 
pleading  contained,  and  the  service  of  per- 
sonal notice  upon  the  opposite  party  of  the 
intention  to  move,  which  notice  must  be  suf- 
ficiently explicit  to  advise  him  of  what  is  in- 
tended, as  well  as  to  enable  him  to  controvert 
the  aflStlavits  submitted.  (Peoide  v.  Oazalis, 
27- Cal.  522.) 

.  XX.  Trial,  Questions  Belatinf  to. 

/.  What  Co/iatitutea  Trial;  Whtu  Compl»t». 

709.  A  trial  is  the  examination  before  a 
competent  tribunal,  according  to  the  law  of 
the  land,  of  the  facts  or  a  question  of  law  put 
in  issue  in  a  cause,  for  the  purpose  of  deter- 
mining such  issue.  (Anderson  v.  Fennie,  32 
Cal.  265.) 

710.  The  word  "  trial."  as  used  in  section 
650  of  the  Code  of  Civil  Procedure,  means  a 
trial  of  an  issue  of  law  as  well  as  of  an  issue 
of  fact,  and  under  such  section  a  bill  of  ex- 
ceptions is  allowable  upon  the  trial  of  an  is- 
sne  of  law.  (Redington  v.  Comwell,  90  Cal. 
49.) 

711.  After  issue  of  fact  is  joined,  everv  step 
taken  for  purpose  of  determination  of  that 
issue,  up  to  and  including  the  verdict  upon 
such  issue,  must  be  regarded  as  "arising  dur- 
ing the  course  of  the  trial."  (People  v.  Tur- 
ner, 39  Cal.  370.) 

712.  Trial  of  cause  by  court  is  not  concluded 
until  decision  is  filed  with  the  clerk.  (Con- 
nolly V.  Ashwortb,  98  Cal.  206.) 

713.  The  trial  of  an  action  is  not  completed 
until  a  decision  has  been  given  in  writing 
and  filed  with  the  clerk  which  states  the  con- 
clusions of  law  upon  which  the  judgment  is 
to  rest.     (Broder  t.  Conklin,  98  Cal.  360.) 

714.  Until  a  decision  of  the  court  has  been 
entered  in  the  minutes,  or  reduced  to  writing 
by  the  judge  and  signed  by  bim  and  filed 


with  the  clerk,  a  case  has  not  been  tried. 
(Hastings  v.  Eastings,  31  Cal.  96.) 
Cited  64  Cal.  66;  98  Cal.  206,  362. 

716.  Where  the  trial  judge  filed  bis  findings 
of  fact  and  certain  conclusions  of  law  in  au 
action  tried  before  him,  in  which  he  found 
"that  the  plaintiSs  herein  are  entitled  to 
judgment,"  but  qualified  that  conclusion  by 
adding  as  a  closing  direction  that  "  counsel 
will  prepare  an  interlocutory  judgment  in 
favor  of  the  plaintiSs,  directing  a  reference 
to  a  commissioner  to  be  appointed  by  the 
court  to  take  an  account  between  the  par- 
ties," it  sufficiently  appears  that  at  the  time 
of  the  filing  of  such  findings  of  fact  and  con- 
clusions of  law  the  trial  of  the  action  was  not 
completed.    (Broder  v.  Conklin,  98  Cal.  360.) 

Trial,  definition  of.    See  Definitions.  14. 

Trial,  what  constitutes.    See  New  Trial,  I. 

Impaneling  jury  is  part  of  the  trial.  See 
Jury  and  Jurors,  71. 

Condemnation  proceedings,  when  complete. 
See  Eminent  Domain,  IX,  10. 

Action  is  pending  during  appeal.  See 
Abatement,  I,  5. 

ESect  of  appeal.    See  Appeals,  VIII. 

2.  Ordar  o1  Trial,  Wher»  Both  Ltgal  and  Equi- 
tabla  l$auM. 

Whole  subject  matter  of  action  disposed  of, 
when.    See  Assignments  of  Contracts,  68. 

716.  When  case  involving  questions  of  law 
and  of  equity  is  brought  before  court  for  trial, 
without  a  jury,  the  more  regular  and  orderly 
practice  is,  first,  to  dispose  of  the  equitable 
branch  of  the  case  on  reheating.  (Martin  v. 
Zellerbach,  38  Cal.  300.) 

Cited  68  Cal.  188;  88  Cal.  180, 181. 

717.  In  such  case,  it  should  distinctly  ap- 
pear from  the  record  that  the  issues  on  the 
equity  side  of  the  court  were  first  tried  and 
disposed  of;  or  if  the  whole  action  and  all 
the  issues  were  tried  and  submitted  together, 
that  fact  should  appear  on  rehearing.  (Mar- 
tin V.  Zellerbach,  38  Cal.  300.) 

718.  It  is  not  every  defense  of  equitable 
nature  which  may  be  interposed  to  an  action 
at  law  which  must  be  tried  by  the  curt  be- 
fore proceeding  to  a  trial  of  the  issues  of  law, 
but  only  such  a  defense  as  is  properly  an 
equitable  right  of  action  existing  in  behalf  of 
the  defendant  which  he  might  have  asserted 
in  an  independent  suit  Drought  by  him 
against  the  plaintiff  for  the  purpose  of  enforo- 
ing  such  right,  but  which  ne  can  rely  upon 
as  a  defense  in  an  action  involving  the  same 
subject  matter  brought  against  him  by  the 
plaintifl.    (Swaaey  v.  Adair,  88  Cal.  179.) 

719.  A  second  count  of  the  answer,  setting 
forth  separately  an  alleged  conspiracy  and  de- 
ceit practiced  upon  the  defendant  by  the 
plaintifi  and  others  in  relation  to  the  prop- 
erty in  controversy,  and  claiming  dama^ej 
therefor,  presents  no  equitable  defense  which 
the  court  is  justified  in  trying  separately  be- 
fore trial  01  the  other  issues.  (Swasey  T. 
Adair,  88  Cal.  179.) 

Order  of  trial  where  equitable  defense. 
See  Appeals,  2411 ;  Ejectment,  XI,  6,  c. 

On  union  of  l^al  and  equitable  remediee 
or  defenses.    See  Jury  and  Jurors,  1, 1. 
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Joinder  of  issues  of  law  and  fact,  presump- 
tion aa  to  order  of  trial.    See  Appeals,  28d2. 

Issues  on  cross-complaint  are  disposed  of 
firist.    See  Grosa-complaint,  41. 

Contestants  of  will  are  plaintifis.  See 
Wills,  X,  9,  b. 

Trial  of  issues  on  contest  of  probate  of  will. 
See  WUls,  X,  9,  e. 

Order  of  trial,  objection  to  first  raised  on 
appeal.    See  Appeals,  XI,  14,  1. 

3.  Sefaratt  Trialt;  Trying  SeparaH  Cauaea  To- 
gather. 

720.  In  an  action  for  recovery  of  land, 
brought  against  many  defendants  holding 
separate  jwrtionB  thereof,  and  having  no  com- 
mon interest,  and  who  rely  upon  different 
aouroes  of  title,  it  is  the  duty  of  the  court,  on 
the  motion  of  defendants,  to  order  separate 
trials.  It  is  likewise  the  duty  of  court,  with- 
out any  motion  therefor,  to  order  separate 
trials,  whenever,  to  the  satisfaction  of  the 
court,  it  appears  that  the  parcels  of  land  in 
oontroversT  are  separate  and  distinct,  and 
the  several  classes  of  defendants  rely  on  dif- 
ferent sources  of  title.  ( Judson  v.  Midloy,  40 
Cal.  299.) 

Cited  2  Mont.  684. 

721.  The  defendants  in  open  court  waived  a 
•eparate  trial,  but  afterward,  before  thejurv 
was  sworn,  moved  for  a  separate  trial.  Held, 
that  it  was  in  the  discretion  of  the  court  to 
refuse  the  application.  (People  v.  Alviso,  66 
Cal.  230.) 

722.  When  two  separate  causes  involving  the 
same  questions  and  set  for  the  same  day  are 
tried  simultaneously,  the  witnesses  being 
separately  sworn  in  each  cause,  but  not 
separately  examined,  the  cases  are  in  effect 
tned  separately ;  and  such  course  is  within 
the  discretion  of  the  court,  though  one  of  the 
parties  fails  to  appear,  if  no  injury  results  to 
snch  party.  The  attendance  of  counsel  for 
the  aMBut  defendant  during  the  progress  of 
snch  trial,  who  failed  to  demand  a  jury  trial 
in  the  second  cause,  and  to  obtain  a  continu- 
ance for  that  purpose,  owing  to  the  trial  hav- 
ing been  commenced,  shows  no  injury  to  the 
araent  defendant,  in  the  absence  of  a  show- 
ing that  a  proper  application  for  a  jury  trial 
and  continuance  of  tbat  cause  would  not  have 
been  granted.  (McGuire  v.  Drew,  83  Cal. 
226.) 

Consolidation.    See  Consolidation. 

Severance  of  challenges  where  defendants 
tried  together.    See  Jury  and  Jurors,  VII,  2. 

Separate  trials,  right  to.  See  Orimiiial 
Law,  XVIII,  4, 

Trial  as  to  one  defendant,  waiver  of  right 
to  object  to.    See  Continuance,  82. 

4.  Satting  Couaa  for  Trial;  Motica  of. 

723.  Parties  will  not  be  forced  to  trial  with- 
out reasonable  opportunity  to  prepare  there- 
for, and  the  court  would  abuse  its  discretion 
in  refasing  a  continuance  or  in  refusing  to  set 
aside  a  judgment  taken  because  of  hasty  ac- 
tion in  setting  a  case  for  trial  at  an  unreason- 
ably earlv  day,  whereby  a  party  has  been  un- 
able to  be  present  or  to  prepare  for  trial. 
(Dnsy  V,  Prudom,  96  Cal.  646.) 

724.  Parties  to  an  action  and  their  attor- 


neys, whether  residents  or  nonresidents  of 
the  county  where  the  action  is  pending,  must 
watch  its  progress,  and  are  charged  with  no- 
tice of  the  fact  that  it  has  been  set  for  triiU. 
The  parties  are  bound  to  know  the  rules  of 
the  trial  court,  and  if  the  rules  fix  a  day  for 
setting  causes  tor  trial,  they  are  presumed  to 
know  the  fact,  and  if  the  rules  do  not  they 
must  govern  themselves  accordingly,  and 
learn  from  the  proceedings  of  the  court  when 
the  case  is  to  be  heard.  (Dusy  v.  Prudom,  96 
Cal.  646.) 

726.  A  party  to  a  cause  must,  either  per- 
Bonally  or  oy  bis  attorneys,  whether  they  re- 
side in  the  county  where  the  case  is  to  be  tried 
or  elsewhere,  watch  its  prot^ress,  and  cannot 
object  that  a  proceeding  is  taken  against  him 
in  his  absence,  unless  it  is  taken  through  his 
mistake,  inadvertence,  surprise,  or  excusable 
neglect.  (Eltzroth  v.  Byan,  91  Cal.  684.) 
Cited  96  Cal.  648. 

726.  In  the  absence  of  a  rule  of  court  re- 
quiring notice  by  the  moving  party  of  the 
setting  of  a  cause  for  trial,  no  notice  is  nec- 
essary.   (Eltzroth  V.  Ryan,  91  Cal.  684.) 

727.  Section  1018  of  the  Code  of  Civil  Pro- 
cedure, respecting  the  time  in  which  the 
other  party  may  act  where  notice  is  served 
by  mall,  has  no  application  where  notice  that 
a  cause  has  been  set  for  trial  has  been  given 
by  mail;  and  the  party  so  notified  cannot 
claim  the  time  given  by  tbat  section  after  the 
mailing  of  such  notice  before  a  legal  trial  can 
be  had.    (Eltsrotb  v.  Byan,  91  CaL  684.) 

728.  The  agreements  between  the  parties 
tbat  a  case  should  be  set  for  trial  and  be  tried 
on  a  particular  day  are  not  only  agreements 
between  the  parties,  but  between  them  and 
the  court,  which  the  latter  is  bound  to  en- 
force,  not  only  for  the  benefit  of  the  party 
interested  in  their  performance,  but  for  the 
protection  of  its  own  honor  and  dignity. 
(Meagher  v.  Oagliardo,  85  Cal.  602.) 

729.  The  position  of  a  cause  on  the  calendar 
will  not  be  changed  to  a  different  day  from 
that  on  which  it  is  set  by  the  clerk,  whether 
upon  stipulation  or  motion,  except  for  good 
cause  shown.  (Wetmore  v.  San  Francisco, 
43  Cal.  87.) 

Transfer  of  cause  and  trial  without  notice. 
See  ante,  XII. 

Notice  of  hearing.  See  Arbitration  and 
Award,  V,  1. 

Trial,  notice  of.  See  Justices  of  the  Peace, 
V,  3. 

Trial  before  service.    See  Intervention,  40. 

Postponing  bearing.    See  Venue,  II,  7,  g. 

Failure  to  appear  at  trial,  new  trial  for. 
See  New  Trial,  IV,  7. 

5.  Attorney  aa  Witueaa;  Argument  of  Counael: 
Opening  Statement;  Kig/it  to  Open  and  Cloaa. 

730.  There  is  no  rule  of  law  which  prohib- 
its an  attorney  of  record,  who  is  a  witness  in 
a  case,  from  summing  it  up  before  the  court 
or  jury.  If  a  rule  of  the  court  prohibits  such 
attorney  from  arguing  a  case  without  per- 
mission of  the  court,  the  court  may  give  sucli 
permission.  (Branson  v.  Caruthers,  49  Cal. 
376.) 

781.  It  was  error  in  the  court  to  decide  that 
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the  defendantB  held  the  affirmative,  and  there- 
fore to  sive  them  the  opening  and  conclunon 
of  the  cause.  The  plain  tifi  always,  in  con- 
templation of  law,  has  the  affirmative,  and 
has  the  right  to  open  and  conclude.  (Ben- 
ham  V.  Bowe,  2  CaL  887.) 

Right  to  open  and  dose.  See  Criminal 
Law,  XVm,  17. 

732.  The  court  may  properly  refuse  to  per- 
mit counsel  in  his  opening  address  to  argue 
the  law  to  the  jury.  (People  v.  Oarty,  77 
Cal.  213.) 

733.  The  court  may  properly  direct  counsel 
for  the  defendant  in  his  opening  statement  to 
cease  reflecting  on  the  action  oi  the  court  in 
refusing  a  continuance;  and  may  properly 
refuse  to  allow  him  therein  to  refer  to  other 
cases  or  to  read  law  in  illustration  of  his  arpi.- 
ment;  and  may  require  him  to  confine  him- 
self to  a  statement  of  the  facts,  the  effect 
thereof,  and  his  conclusions  therefrom,  with- 
out any  argument  upon  the  evidence  in- 
troduced by  the  proeecution.  (People  t. 
Cktldeneon,  76  Cal.  328.) 

Opening  statement.  See  Criminal  Law, 
XVfll,  «. 

Discretion  of  court  as  to  who  to  open  argu- 
ment.   See  Criminal  Law,  2057. 

Opening  statement,  nonsuit  on.  See  Non- 
Buit,  IV,  1. 

734.  In  his  closing  argument  to  the  jury  the 
district  attorney  was  permitted  by  the  court, 
notwithstanding  the  objection  ana  exception 
of  defendant,  to  aver,  and  argue  from,  the  ex- 
istence of  facts  as  to  which  no  evidence  had 
been  offered  or  introduced.  Held,  for  counsel 
to  state  facts  not  proven  or  sought  to  be 
proven  is,  in  effect,  to  place  unsworn  evidence 
oefore  the  jury,  and  when  improper  evidence 
is  admitted  without  objection  on  one  side, 
this  will  not  authorise  improper  evidence  on 
the  other.  It  is  error  sufficient  to  reverse  a 
judgment  for  counsel,  against  objection,  to 
state  facts  pertinent  to  the  issue  and  not  in 
evidence,  or  to  assume,  arguendo,  such  facts 
to  be  in  the  case  when  they  are  not.  (People 
V.  Mitohell,  62  Cal.  411.) 

Cited  78  Cal.  329. 

735.  Where  the  district  attorney,  in  making 
his  closing  argument  to  the  jury  m  a  criminal 
prosecution,  made  a  statement  respecting 
certain  evidence,  which  was  disputed  by  the 
attorney  for  the  defendant,  who  thereupon 
asked  the  court  to  direct  the  stenographer  to 
read  the  testimony  in  that  regard,  the  action 
of  the  court  in  denying  the  request,  and  stat- 
ing that  the  jury  had  heard  the  witness,  and 
that  it  was  their  province  to  determine  what 
he  testified  to,  is  not  error,  if  the  court  after- 
ward told  the  jury  that  they  were  the  exclu- 
sive judges  of  what  the  witness  had  testified 
to,  but  if  any  of  them  were  in  doubt  as  to  the 
testimony,  he  would  have  the  reporter  read 
it  to  them.    (People  v.  Faulke,  96  Cal.  17.) 

736.  As  a  general  rule,  the  practice  of  allow- 
ing counsel  m  either  a  civil  or  criminal  action 
to  read  law  to  the  jury  is  objectionable,  and 
ought  not  to  be  tolerated.  There  are  cases, 
however,  in  which  it  is  permiaaible  for  coun- 
sel, by  way  of  illustration,  to  read  to  the  jury 
reported  cases  or  extracts  from  text-books, 


subject  to  the  sound  discretion  of  the  court, 
whose  duty  it  is  to  check  promptly  any  effort 
on  the  part  of  counsel  to  induce  the  }ury  to 
disr^ard  the  instructions,  or  to  take  the  law 
of  the  case  from  the  books  rather  than  from 
the  court.  (People  v.  Anderson,  44  Cal.  65.) 
Cited  67  Cal.  224:  69  Cal.  238;  72  Cal.  249; 
76  Cal.  360;  7  Mont.  59. 

737.  It  is  not  error  to  permit  the  district 
attorney  to  read,  during  his  ailment  before 
the  jury,  portions  of  an  opinion  of  the  su- 
preme court,  bat  such  a  practice  is  not  com- 
mendable.   (People  T.  Forsythe,  65  Cal.  101.) 

738.  The  refusal  of  the  court  to  allow  coun- 
sel to  read  law-books,  or  to  make  an  argument 
on  the  law  of  the  case,  or  to  state  what  he 
claimed  to  be  the  law,  to  the  jury,  is  not 
error.    (Sullivan  v.  Royer,  72  CaL  248.) 

739.  It  is  within  the  discretion  of  the  court 
to  permit  counsel  to  read  to  Uie  jury  and 
comment  upon  instructions  which  have  been 

Sreviously  settled  by  the  conrt.    (Boreham  r. 
:yme,  83  Cal.  23.) 

740.  Upon  the  trial  of  an  information  for 
murder,  the  district  attorney,  in  his  closing 
argument  to  the  jury,  said  he  would  read,"  as 
a  portion  of  his  argument,"  from  a  txx>k 
called  "  Browne's  Medical  Jurisprudence  of 
Insanity."  No  testimony  had  been  intro- 
duced to  show  that  this  was  a  recognized 
work  or  standard  authority,  or  that  it  was  a 
scientific  .work.  The  defense  objected  to  said 
book,  or  any  part  thereof,  or  to  any  opinion  of 
said  alleged  writer,  on  the  ground  that  it  had 
not  been  established  to  be  a  scientific  work, 
or  a  standard  of  recognized  authority,  and 
that  it  was  incompetent.  The  court  over- 
ruled the  objections,  and  defense  excepted ; 
and  the  district  attorney  did  read  from  the 
book  various  sections  thereof,  commenting 
upon  and  treating  of  the  subject  of  insanity, 
and  sustaining  the  prosecution's  theory  of 
the  case.  Held,  the  court  erred  in  permit- 
ting the  district  attorney  to  read  the  extracts 
referred  to.  (People  v.  Wheeler,  60  OaL 
581.) 

Cited  62  Cal.  412;  67  Cal.  14;  76  Cal.  348. 

741.  Counsel  have  a  right,  in  arguing  the 
case  to  the  jury,  to  read  the  whole  pleadings, 
including  exhibits  attached  thereto,  and  can- 
not be  restrained  by  the  court  from  discuss- 
ing the  case  in  all  its  bearings,  so  long  as  they 
do  not  go  outside  of  it  and  attempt  to  bring 
in  other  matters.  (Knight  v.  Enss,  77  Cal. 
410.) 

742.  The  mere  fact  that  the  plaintiffs  coun- 
sel read,  in  his  address  to  the  jury,  a  portion 
of  an  answer  which  had  been  stncken  out,  is 
not  error  of  itself.  (Morgan  v.  Huge,  6  CaL 
409.) 

743.  The  defendant  could  have  asked  the 
conrt  to  rule  out  the  answer  as  testimony, 
and  charge  the  jury  to  disr^ard  it.  (Mor* 
gan  V.  Hugg,  5  Cfal.  409.) 

Submission  without  argument  Is  not  waiver 
of  objection.    See  ante,  X,  11. 

Hearing  argument  at  chambers.  See  ante, 
XVI. 

Arguments  of  oonnsel.  See  (Mminal  Law, 
XVm,  17,  XXI,  31,  1. 

Appeal,  arguments  on.  See  Appeals,  XI,  8. 
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Argnment,  ananthorised  statement,  pre- 
Bam]^tion8  as  to.     See  Appeals,  2859. 

Puint  admitted  cannot  be  urged.  See 
Bankruptcy  and  Insolvency,  294. 

Erroneous  statement  of  testimony  by  coon- 
•el.  new  trial  for.    See  New  Trial,  IV,  9. 

Areament  of  counsel,  objection  to  first 
rais^  on  appeal.    See  Appeals,  XI,  14,  n. 

Argument  of  motion  for  new  trial  and  what 
may  be  read  on.    See  New  Trial,  IX,  6. 

Argnment,  limiting.  See  Criminal  Law, 
877. 

Appeal,  review  of  order  limiting  argument. 
Bee  Appeals,  XI,  13,  t 

6.  Fnteatmairt  or   Point*;  PoinU   «f  Counttl 

Should  b»  CoHiiaUat 

744.  If  coxmsel,  when  case  is  tried  by  court 
without  jury,  desire  to  present  for  considera- 
tion certain  points  of  law  as  applicable  to  the 
facts  establisned,  or  sought  to  be  established, 
upon  which  the  court  mi^ht  be  called  to 
charge  a  jury,  were  there  a  jury  in  the  case, 
the  proper  course  is  to  present  them  in  the 
form  of  propositions,  preceding  them  with  a 
statement  that  counsel  makes  the  following 
points,  or  contends  as  follows.  (Toucbard  T. 
Crow,  20  Oal.  100.) 

745.  In  an  action  to  try  the  right  to  a 
mining  claim,  counsel  cannot  claim  that  there 
was  a  bill  of  sale  to  the  opposite  party,  for  the 
purpose  of  excluding  evidence  of  a  verbal 
sale,  and  at  the  same  time  insist  that  the  bill 
of  sale  is  void.  (Patterson  v.  Keystone  Min- 
ing Co.,  30  Gal.  860.) 

Inconsistent  positions  in  Teplevin.  See  Re- 
plevin, VIII. 

Inconsistent  defenses.    See  ante,  IX,  21. 

Inconsistent  poeitions.   See  Mandamus,  229. 

Recovery  cannot  be  had  on  theory  incon- 
aiatent  with  pleading.    See  Variance,  16. 

7.  ttuliitg.  Adherence  to;  Crroaeoua  Ruling,  Cfftet 

of,  Whofo  8»¥»ral  Parties. 

746.  If  the  court  makes  a  ruling  during  the 
progress  of  a  trial,  the  party  in  whose  favor 
the  ruling  is  is  entitled  to  nave  the  case  de- 
cided according  to  the  ruling,  provided  that, 
if  the  ruling  had  been  i^inst  him,  he  might 
have  been  able  to  remove  the  objection  made 
by  the  other  party.  (Oarpentier  v.  Small,  35 
OaL346.) 

747.  The  responsibility  of  an  erroneous  or- 
der of  decision,  made  on  motion,  or  at  ttie 
request  of  one  of  many  defendants,  will  at- 
tach alike  to  all  the  defendants,  unless  it 
appears  that  the  order  or  decision  was  clearly 
restricted,  or  would  necessarily  apply  only  to 
particular  defendants  or  parcels  of  prope^y. 
(Jndson  v.  Malloy,  40  Oal.  299.) 

Rulings,  presumptions  as  to.  See  Pre- 
somptions,  29. 

8.  Motico  to  Product  Papon  at  Trial;  Compolling 

Production. 

748.  Sufficiency  of  notice  to  the  adverse 
puty,  to  prodnce  on  trial  a  certain  paper  in 
nis  possession,  is  a  question  of  discretion  in 
the  court  trying  the  case.  (Burke  t.  Table 
Mountain  Co.,  12  Cal.  408.) 

749.  Literal  accuracy  cannot  be  expected  in 
the  description  given  m  the  notice  of  a  paper 


in  the  possession  of  the  adverse  party.  Such 
description  as  will  apprise  a  man  of  ordinary 
intelligence  of  the  document  desired  is  suffi- 
cient. (Burke  v.  Table  Mountain  Water  Co., 
12  Oal.  408.) 

760.  Where  it  is  impossible  to  produce  pa- 
per between  the  time  of  giving  the  notice  and 
the  trial,  that  fact  should  be  made  to  appear. 
( Burke  t.  Table  Mountain  Water  Co.,  12  Cal. 
403.) 

751.  In  an  action  a{[ain8t  a  railway  company 
for  damages  for  injuries  received  by  the  plain- 
tiff because  of  the  negligence  of  the  defendant, 
it  is  proper  for  the  court  to  compel  the  defend- 
ant's counsel  to  deliver  to  plaintiff's  counsel  a 
bundle  of  papers  or  package  containing  cer- 
tain written  statements  of  employees  of  the 
defendant  in  relation  to  the  facts  surrounding 
the  occurrence  which  caused  the  plaintiff's 
injury,  where  it  appears  that  the  bundle  was 
in  the  courtroom,  va  the  poesession  of  the  de- 
fendant's councel,  and  that  plaintiff's  counsel 
bad  been  allowed  to  examine  it,  and  desired 
to  use  it  as  a  foundation  to  impeach  the  tes- 
timony of  one  of  the  defendant's  employees, 
who  was  a  witness  for  the  defendant,  and  who 
had  made  one  of  the  statements  which  was 
at  variance  with  his  testimony.  (Freel  v. 
Market  Street  Cable  By.  Co.,  97  Cal.  40.) 

9.  Miacooduet  or  Irrogularity  of  Judgo  or  Attor- 
ttoy:  Irrogularhioa  During  Trial. 

762.  It  is  irregular  for  one  of  the  justices 
composing  the  court  of  sessions,  on  a  criminal 
trial,  to  retire  before  the  termination  of  the 
trial,  and  another  justice,  not  present  during 
the  previous  stages  of  it,  to  come  in  and  par- 
ticipate in  the  proceedings.  The  members  of 
the  court  who  act  as  such  when  the  case  is 
developed  should  continue  to  act  until  the 
close.  Whether  such  irregularity  is  sufficient 
to  reverse  a  conviction  otherwise  regular  not 
here  decided,  but  the  practice  is  dangerous 
and  disapproved  of.  (People  v.  Eckert,  Id 
Cal.  110.) 
Cited  28  Cal.  476. 

Change  of  judges  during  trial.  See  Orimi- 
nal  Law,  XVIU,  13. 

Hearing  of  motion  by  different  judges.  See 
New  Trial,  IX,  1. 

Change  of  findings  by  different  judge.  See 
Findings,  48. 

753.  Temporary  absence  of  the  judge  from 
the  courtroom  during  a  portion  of  the  trial 
cannot  be  assi^ed  as  error,  though  it  may 
have  been  an  irregularity ;  but  no  objection 
thereto  can  be  considered,  if  the  motion  for 
new  trial  is  not  made  on  the  ground  of  irreg- 
ularity, and  no  objection  to  the  temp<»ary 
absence  of  the  judge  was  urged  at  the  time. 
(O'Callaghan  v.  Bode,  84  CaL  489.) 

764.  Where  the  record  shows  that  the  de- 
fendant's counsel  consumed  time  unneces- 
sarily in  the  repetition  of  questions,  a  censure 
for  such  consumption  of  time  by  the  trial 
court  is  not  prejudicial  error,  though  the 
language  of  censure  employed  by  the  court 
is  more  harsh  than  can  be  commended. 
(People  V.  Baker,  100  Cal.  188.) 

Prejudicial  conduct  of  judge.  See  Oiminal 
Law,  XXI,  81,  k. 
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Prejadicial  conduct  of  judge  in  commenting 
(m  witness.    See  Evidence,  619. 

Remarks  of  judges  as  to  witnesses,  what 
improper.    See  Witnesses,  VII,  11. 

Remarks  of  judge,  what  improper.  Bee 
NoEligence,  157. 

Remarks  of  court  in  rulings  on  evidence. 
See  Evidence,  618. 

Remarks  of  court,  objection  first  raised  on 
appeal.    See  Appeals,  XI,  14,  n. 

Appeial,  review  of  actions  of  judge.  See 
Appeals,  XI,  18,  f. 

755.  Trial  court  should  alwajrs  be  alert  to 
prevent  attorney  from  obtaining  advantages 
in  jury  trials  by  the  practice  of  methods  not 
contenanced  by  the  ethics  of  the  profession. 
(Marshall  v.  Taylor,  98  Gal.  65.) 

Improper  influencing  of  jury,  new  trial  for. 
See  New  Trial,  IV,  6,  b. 

Violation  of  right  of  fair  trial,  new  trial  for. 
See  New  Trial,  IV,  6,  b. 

Completion  of  trial  after  expiration  of  term. 
See  Judges,  23. 

Trial  cannot  be  had  in  vacation.  See  Judg- 
ments, 81. 

Swearing  and  then  withdrawing  child  is  not 
an  irreguurity  warranting  new  trial.  See 
Witnesses,  28. 

Reinstmcting  jury  in  absence  of  counsel. 
See  Instructions,  24i,  et  seq. 

Excluding  parties  from  courtroom.  See 
Witnesses,  X. 

Appeal,  review  of  conduct  of  triaL  See 
Appeals,  XI,  18,  f. 

to.  View  bf  Juif. 

756.  If,  on  the  trial  of  an  issue  in  ejectment, 
as  to  whether  the  demanded  premises  were 
swamp  or  dry  land  on  the  28th  of  September, 
1850,  the  jurors  are  sent  by  the  court  to  view 
the  premises  in  controversy,  they  cannot  take 
into  consideration  the  result  of  the  examina- 
tion in  determining  the  character  of  the  land 
as  swamp  or  drjr,  but  must  render  their  ver- 
dict on  the  testimony  of  witnesses  given  on 
the  stand,  and  use  the  inspection  ot  the  land 
only  as  a  means  of  enabling  them  to  under- 
stand and  apply  the  evidence.  (Wright  v. 
Carpenter,  49  Oal.  607.) 

Cited  71  Oal.  261,  262;  19  Nev.  228. 

View  by  jury.  See  Criminal  Law,  XVIII, 
12;  Elections,  83;  Jury  and  Jurors,  XII. 

View  of  premises  by  judge  in  condemna- 
tion proceedings.    See  Eminent  Domain,  192. 

Inspection  of  objects  introduced  in  evidence. 
See  Jury  and  Jurors,  XII. 

Taking  documents  or  instructions  into  jury- 
room.    See  Jury  and  Jarors,  XIII,  8. 

//.  Agi*td  8fat»oiMta. 

767.  Parties  cannot,  by  agreeing  upon  a 
statement  of  facts,  invoke  the  aid  of  a  court 
for  the  decision  of  what,  to  them,  or  either  of 
them,  is  merely  a  moot  question  of  law;  and 
courts  should  not  render  judgments  which 
cannot  be  enforced  by  any  process  known  to 
the  law.    (Johnson  v.  Malloy,  74  Cal.  430.) 

758.  Where  a  case  is  submitted  nnder  an 
agreed  statement  of  facts,  the  consideration 
of  the  court  is  restricted  to  the  facts  admitted, 
and  its  judgment  cannot  be  based  upon  any 
other  facta  which  it  may  suppoae  one  of  the 


parties    can  establish.      (Green  t.    Fresno 
County,  95  Cal.  829.) 

759.  Where  the  parties  to  a  controversy 
made  an  agreed  case  under  the  three  hundred 
and  seventy-seventh  section  of  the  Practice 
Act,  which  is  submitted  for  decision  to  the 
district  court,  the  consideration  of  the  court 
is  restricted  to  the  facta  admitted  in  the  case. 
(Crandall  v.  Amador  County,  20  Cal.  72.) 
Cited  95  Gal.  834. 

760.  Where  the  plaintiff  claimed  that  de- 
fendant was  indebted  to  him,  and,  under  the 
section  above  referred  to,  a  case  was  made  and 
submitted,  stating  the  facts  agreed  apon  be- 
tween the  parties,  upon  which  the  district 
court  decided  that  plaintiff's  demand  was  not 
established  without  proof  of  other  and  ad- 
ditional facts,  held,  that  it  was  error  for  the 
court,  instead  of  renderingiudgmentfor  thede- 
fendant,  to  make  an  order  teased  upon  the  sup- 
position that  plaintiS  might  establish  such 
other  facts.  (Grandall  v.  Amador  County,  20 
Cal.  72.) 

761.  In  view  of  a  stipulation,  that  certain 
questions  only  were  involved,  other  questions 
could  not  be  considered.  (Scott  v.  Dyer,  54 
Cal.  430.) 

762.  If  case  is  submitted  upon  stipulated 
facts,  without   reserving   question   of   com- 

Setency,  relevancv,  or  admissibility  of  evi- 
ence  to  prove  such  facts,  the  question  cannot 
be  raised  that  such  facts  are  not  properly  be- 
fore the  court.  (Brewster  v.  Hartley,  37  CaL 
16.) 

763.  If  parties  i^ree  upon  facts,  subject  to 
all  legal  objections,  and  the  agreed  statement 
of  facts  is  admitted  in  evidence  without  ob- 
jection, neither  party  can  raise  the  point  in 
the  supreme  court  that  some  of  the  admitted 
facts  were  not  admissible  in  evidence  nnder 
the  pleadings.  (Hess  v.  Bolinger,  48  Cal.  349.) 

764.  If  the  defendant  in  ejectment  sets  up 
in  his  answer  that  the  plainti£f  obtained  a 
patent  for  the  land  as  a  pre-emptioner,  and 
that  the  defendant  was  entitled  to  pre-empt 
it,  and  that  the  plaintiff  holds  the  legal  title 
in  trust,  but  doee  not  aver  the  facts  showing 
his  right  to  pre-empt,  and  the  parties  agree  on 
a  statement  of  facts  which  entitle  the  defend- 
ant to  a  judgment,  the  judgment  in  his  favor 
will  not  be  reversed  beicause  the  answer  was 
defective  in  not  stating  such  facts.  (Uesa  v. 
Bolinger,  48  Oal.  349.) 

765.  If  the  attorneys  stipnlate  as  to  what 
are  the  facts  in  the  case,  and  that  the  stipula- 
tion shall  form  a  part  of  the  judgment-roll, 
the  facts  therein  admitted  stand  in  place  of  a 
finding  of  facts  by  the  court,  and  constitute  a 
part  of  the  judgment-roll,  and  no  specification 
of  the  errors  relied  on  on  appeal  need  be  made 
in  the  transcript,  nor  is  a  statement  necessary. 
(Brewster  v.  Hartley,  37  Oal.  15.) 

Agreed  caso.    See  Certiorari,  IV,  3. 

Agreed  case,  reviewing  facts  on  appeaL  See 
Appeals,  1433. 

Agreed  case  is  part  of  judgment-roll.  See 
Appeals,  1107. 

Agreed  facts,  no  finding  on  is  necessary. 
See  Findings,  148. 

Appeal,  agreed  cases  how  presented.  See 
Appeals,  VU,  20. 
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12.  Iharing  Case  on  the  Pleadings, 
706.  Where  cauBe  is  heard  on  bill  and  an- 
swer the  allegationB  of  the  latter  are  to  be 
taken  as  true.  (Belt  y.  Davis,  1  Cal.  134.) 

767.  "Where  a  chancery  suit  is  beard  on  bill 
and  answer,  all  the  all^ations  in  the  answer, 
whether  upon  knowledge  or  upon  information 
and  belief,  are  to  be  taken  as  true.  If  the 
'Complainant  wishes  to  dispute  any  of  the  alle- 
gations in  the  answer,  he  must  file  a  repli- 
cation,  and  thus  enable  the  defendant  to 
establish  them  by  proof,  if  he  can.  (Yon 
Schmidt  v.  Huntington,  1  Cal.  55.) 
•Cited  1  Oal.  142. 

76&  Where  a  bill  was  filed  to  set  aside  and 
-vacate  a  judgment,  on  the  ground  that  it  was 
obtained  through  fraud,  venality,  and  corrup- 
tion, and  these  charges  were  all  sufficiently 
denied  in  the  answer,  and  the  cause  was 
beard  on  the  pleadings,  held,  that  the  effect 
-of  the  denial  in  the  answer  was  the  same  as 
if  the  charges  in  the  bill  had  been  disproved 
by  testimony.    (Belt  v.  Davis,  1  Cal.  134.) 

Submission  of  application  for  prohibition 
on  pleadings.    Bee  Prohibition,  II,  2. 

Submission  of  land  contest  on  the  plead- 
ings.   See  Public  Lands,  XVII,  8. 

Judgment  on  pleadings.  See  Ejectment, 
XVII,  2;  Judgments,  VI. 

Judgment,  estoppel  from  where  case  sub- 
mitted on  pleadings.  See  Judgments,  X,  9, 1. 

t8.  Speeittt  laauts;  Submiuion  of  Caae. 

769.  The  submission  to  the  jury  of  special 
issues  is  within  the  discretion  of  the  court, 
and  the  refusal  of  the  court  to  grant  a  request 
therefor  is  not  the  subject  of  an  exception. 
(Smith  T.  Occidental  and  Oriental  Steamship 
<3o.,  99  Oal.  462.) 

Special  issues.  See  Equity,  IV,  4;  Mar- 
riage and  Divorce,  III^  4,  1. 

Submitting  special  issues.    See  Verdict,  X. 

Special  issues  in  probate.  See  Probate 
CSourta,  22,  et  seq. 

770.  An  order  of  court  that,  "upon  the  filing 
of  the  proofs  and  testimony  as  taken  by  the 
«oart  commissioner,  the  case  be  submitted  to 
the  court  and  decided  at  chambers,  and  the 
dedmon  and  judgment  be  entered  as  of  this 
term  of  court,"  is  a  submission  in  present!. 
<£z  parte  Bennett,  44  C!al.  84.) 

771.  If  an  erroneous  order  is  made  setting 
Aside  the  submission  of  a  motion  and  author- 
izing new  evidence  to  be  introduced,  the 
party  against  whom  the  error  is  committed 
iraives  the  same  bv  availing  himself  of  the 
permission  to  introduce  new  evidence.  (Keys 
-V.Warner,  46  Cal.  60.) 

Amendments  to  conform  to  proofo  after  sab- 
mission  of  cause.    See  ante,  653. 

Submission  of  motion  for  new  trial.  See 
Sew  Trial,  IX,  6. 

Submission  of  case  on  motion  for  nonsuit. 
See  Nonsuit.  VI,  4. 

Submission  of  cause,  nonsuit  after.  See 
Sonsuit,  IV,  2. 

'4.  ObJactioM;  Exeoption,  What  la  and  Maeaaaitf 
of. 

Objectkms  on  appeal.    See  Appeals. 

Objections  to  jurv,  how  interposed.  See 
Jury  and  Jurors,  IV,  6. 


Objections  to  evidence.  See  Evidence, 
X,6. 

Demurrer  to  evidence.  See  Evidence,  X, 
6,  b. 

Juror,  duty  to  object  to.  See  Jury  and 
Jurors,  VII,  8. 

Objection  taken  to  juror  after  verdict.  See 
Jury  and  Jurors,  VII,  8. 

Kuling  on  challenge,  ex<%ption  to.  See 
Jury  and  Jurors,  VII,  8. 

Objections  to  witnesses  when  taken,  and 
proof  of.    See  Witnesses,  V,  8,  b. 

Objections  first  raised  on  motion  for  new 
trial.    See  New  Trial,  644. 

772.  An  exception  is  an  objection  taken  be- 
tween the  time  of  calling  the  action  for  trial 
and  the  rendition  of  the  verdict  or  decision. 
(Quiveyv.  Gambert,  82  Cal.  804;  Will  of 
Bowen,  34  Oal.  682.)     ■ 

773.  An   exception   is    a    formal   protest 
against  the  ruling  of  the  court  upon  a  ques- 
tion of  law.    (People  v.  Torres,  38  Oal.  141.) 
(Dited  8  Mont  439. 

774.  The  word  "decision,"  as  used  in  sec- 
tions 648  and  939  and  in  the  first  part  of 
section  956  of  the  C!ode  of  Oivil  Procedure, 
where  it  is  used  as  an  alternative  to  the  word 
"  verdict,"  refers  to  the  written  findings  of 
fact  and  law  mentioned  in  section  633  of  the 
same  code;  but  as  used  in  the  phrase  "  any 
intermediate  order  or  decision,"  employed  in 
the  latter  part  of  section  966.  the  word  "  de- 
cision "does  not  refer  to  written  findings, 
which  are  not  required  upon  such  orders; 
and  an  exception  to  an  "  intermediate  order 
or  decision  "  is  not  an  "  exception  to  the  ver- 
dict or  decision,"  in  the  sense  of  section  939. 
(Clifford  V.  AUman,  84  Oal.  528.) 

775.  The  "decision"  to  be  excepted  to  in 
section  966  of  the  Code  of  Oivil  Procedure  ap- 
plies to  the  finding  of  fact.  (Thompson  v. 
Huicock,  51  Cal.  110.) 

776.  No  exception  is  required  to  a  final 
judgment,  but  tne  exception  to  be  taken  to  the 
decision  of  the  court  is  an  exception  to  the 
findings  of  fact,  which  ordinarily  is  based  on 
the  insufficiency  of  the  evidence  to  sustain 
the  findings.  (Thompson  t.  Hancock,  51  Cal. 
IJO.) 

777.  The  decision  of  a  court,  when  not  ren- 
dered immediately  after  the  close  of  the  testi- 
mony, is,  by  operation  of  law,  deemed  to  be 
excepted  to  on  a  motion  for  a  new  trial,  or  an 
appeal.  No  express  exception  to  a  final  de- 
cision is  necessary  for  the  purposes  of  a  mo- 
tion for  new  trial,  or  review  on  appeal.  (Will 
of  Bowen,  34  Cal.  682.) 

778.  Exception  must  be  taken  upon  fact  or 
facts  not  denied.  The  point  of  law  to  the  de- 
cision of  which  an  exception  lies  does  not 
arise  until  the  facts  are  determined.  (Will  of 
Bowen,  34  Oal.  682.) 

779.  Order  striking  out  demurrer  is  deemed 
excepted  to.  (Davis  v.  Honey  Lake  Water 
Co.,  98  Cal.  415.) 

Ruling  on  demurrer,  necessity  of  exception. 
See  ante,  X,  14. 

Order  refusing  to  strike  out  is  not  deemed 
excepted  to.    See  ante,  144. 

Bill  of  exceptions  is  allowable  upon  trial  of 
issue  of  law.    See  ante,  XX,  1. 
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Exceptions  on  trials  before  referees.  See 
Beferenoe,  34,  et  seq.  . 

Exceptions,  order  granting  or  ref asing  non- 
suit must  be  excepted  to.    sSee  Appeals,  XI, 

Exceptions  to  referee's  report.  Bee  Beier^ 
ence,  IX,  5.  .j  ■»- 

Exceptions  to  mlings.  See  Evidence,  X, 
6,  f. 

Bills  of  exceptions.    See  Appeals,  VI. 

Bills  of  exception,  authentication  or  identi- 
fication of.    See  Appeals,  VI,  6. 

Exceptions,  petition  to  prove.  See  Ap- 
peals, VI,  1,  h,  E. 

16.  Belief  Authorized. 

780.  A  judgment  must  follow  the  issues 
joined,  and  ii  a  defense  should  be  specially 
pleaded,  the  omission  to  plead  it  is  not  cured  by 
the  introduction  without  objection  of  evidence 
in  supi>ort  of  it,  and  the  finding  of  the  facts  in 
relation  to  it  by  the  court.  (McComb  v.  B«ed, 
28  Cal.  281.) 

781.  Plaintiff   can  only  recover   for  such 
causes  of  action  as  are  stated  in  his  com- 
plaint.   (Benedict  v.  Bray,  2  Cal.  261.) 
Cited  14  Or.  356. 

782.  A  plaintiff  must  recover,  if  at  all,  upon 
the  cause  of  action  set  out  in  the  complaint, 
and  not  upon  some  other  which  may  oe  de- 
veloped by  the  proofs.  (Eeed  v.  Norton,  9» 
Cal.  617.) 

788.  Although  the  prayer  of  a  bill  be  in- 
artiflcially  framed,  the  court  will,  under  the 
general  prayer  for  relief,  disregard  mistakes, 
and  grant  such  relief  as  will  conform  to  the 
bill.  (Truebody  v.  Jacobeon,  2  Oal.  269.) 
Cited  77  Cal.  616;  1  Ariz.  887. 

784.  Where  the  defendant  has  answered, 
the  court  may,  under  the  prayer  for  general 
relief  in  the  complaint,  grant  any  relief  con- 
sistent with  the  facts  allied  in  the  complaint ; 
but  under  the  general  prayer,  no  relief  can  be 
granted  in  equity  beyond  that  which  is  au- 
thorized by  the  facts  stated  in  the  pleadings. 
(Oummings  v.  Cummings,  76  Cal.  484.) 
Cited  76  Oal.  49. 

785.  Under  a  prayer  for  general  relief,  no 
relief  can  be  granted  in  equity  beyond  that 
which  is  authorized  1^  the  facts  stated  in  the 
bill.    (Carpentier  v.  Brenham,  60  Cal.  649.) 
ated  64  Oal.  281 ;  76  Oal.  442 ;  76  Cal.  49. 

786.  Where  a  defendant  appears  and  an- 
swers, the  court  may,  under  section  137  of  the 
Practice  Act,  grant  any  relief  consistent  with 
the  case  made  and  embraced  within  the  is- 
sues, although  not  specifically  prayed  for, 
(Gimmy  v.  Gimmy,  22  Oal.  633.) 

787.  In  an  action  to  enjoin  the  sale  of  shares 
of  stock  by  the  defendants,  claimed  to  te  held 
in  pledge,  where  an  amended  and  supple- 
mental complaint  charged  the  defendants 
with  fraud  and  conspiracy  to  sell  the  stocks 
for  a  fraudulent  claim  indebtedness,  whereas 
in  fact  plaintiff  owed  defendants  nothing 
whatever,  and  alleged  that  plaintiff  was  the 
owner  of  the  stocks  and  defendants  had  an 
interest  therein,  and  the  answer  took  issue 
upon  the  averments  of  fraud,  alleged  unpaid 
loans  to  the  plaintiff  for  which  the  stocks  were 
pledged  and  jadj^ents  recovered  thereon, 


which  were  pleaded  as  estoppels,  but  asked 
for  no  affirmative  relief,  upon  findings  in 
favor  of  the  defendants  upon  all  the  issues,  a 
decree  dissolving  the  injunction  adjudging  the 
indebtedness  and  the  lien  of  the  pledge  there- 
for,  and  awarding  affirmative  relief  to  the 
defendants  by  directing  the  shares  of  stock 
to  be  sold  unaer  execution  to  satisfy  the  in- 
debtedness, is  authorized  and  not  erroneooa. 
(Zellerbach  v.  AUenberg,  99  Oal.  67.) 

Any  relief  embraced  in  the  issue  may  be 
granted.    See  ante,  23. 

Prayer,  judgment  in  excess  of  amount 
prayed  for.    See  Judgments,  XII,  4. 

Judgment,  pleadings  must  be  sufficient  to 
support.    See  Judgments,  XII,  3. 

Judgment  must  be  based  on  pleadings.  See 
Judgments,  XII,  3. 

Judgments  must  accord  with  admitted  faeta. 
See  Judgments,  XII,  7. 

Judgment  on  fitcts  not  in  issue.  See  Judg- 
ments, XII,  7. 

Verdict  must  be  within  pleadings.  See 
Verdict,  II. 

Assistance,  writs  of.    See  Assistance. 

Joint  sale  on  separate  suits  in  partition. 
See  Partition,  VI,  9. 

Appointment  of  commissioner  to  execute 
deed.    See  Specific  Performance,  186. 

Appeal,  review  of  order  allowing  additional 
relief  without  amendment.  See  Appeals,  XI, 
13,  d. 

18,  Re-examittiug  Caee  After  /tenditienef  Judg- 
ment 

788.  After  trial  by  court,  when  it  has  filed 
its  findings  and  rendered  judgment,  it  is  ir- 
regular for  it,  upon  motion  of  one  of  the  pai^ 
ties,  to  re-examme  the  evidence  and  reverse 
its  former  action,  or  substitute  different  find- 
ings of  facts.  (Prince  v.  Lynch,  38  Cal.  628.) 
Cited  76  Cal.  618. 

789.  Only  regular  way  for  court  to  review 
its  former  action  is  on  a  motion  for  a  new  triaL 
(Prince  v.  Lynch,  88  Oal.  528.) 

Setting  aside  submission,  waiver  of  error. 
See  ante,  XX,  13. 
Beopening  case  in  equity.  See  Equity  IV,  4. 
Beopening  case,  costs  on.  See  Oosts,  II,  1. 
BeopeninK  case  for  further  evidence.  See 
Evidence,  X,  8. 

FLEAS. 
See  Pleading  and  Practioe,  IX,  8. 
Abatement.    See  Abatement. 

PLEDttES. 
I.  What  Subject  of. 
n.  What  ConstitBtes;   IHstliietlom  Be> 

tween  and  Mortga^. 
III.  Delivery   and    Contlnuoiis    Change 
•f   Possession;    TaUdity  A«alMt 
Creditors. 
IT.  Conditions  in. 
Y.  Pledge  by  One  not  Ownen  Batlflea* 

tion  of;  After-acquired  Title. 
yi.  Sale    or    Assignment    by  Pledgor; 
Bighte    and  Liabilities  of    Par* 
chaser  or  Assignee. 
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TH.  BItrktB  ud  liabilltleg  of  Pledgees. 

1-  TUle   of;    Warranty   of   Title  by 

Pledgor. 
%.  Income  from  Pledged   Property; 

Pledge    of    Contract    to    Pay 

Money. 
8.  Bight  to  Setain  Pottettion;  lUghU 

Jgain$t  Real  Ovmer. 
4.  Action  by  for  Convernon;  Action 

Agaimt  Sheriff  Seizing  Ooodi; 

Property  how  Seiied. 

6.  IndevendcTit  Action  on  Debt. 
0.  8aU. 

a.  Agreement   for  Sale;  Frond; 

Sale  of  Stock ;  Duty  to  Re- 
tain Identiml  Shares. 

b.  Bight  to  Sell  on  Default;  De- 

mand and  Notice;  Manner 
of  Sale. 

0.  Pnrchase  by  Pledgee. 

d.  Decree    of    Foreclosure    and 
Sale. 

7.  JUoMItty  for  Negligence;  Lou  of 

Ooodi. 
TEDE.  Paynent   and  Tender;   Befasal  to 
Delirer;  Aetionto  Beeorer  Prop- 
er^. 

Bailments.    See  Bailments. 

Warehousemen.     See  Warehousemen, 

Pawnbrokers.    See  Pawnbrokers. 

Property  in  pledge,  title  to.  See  Corpora- 
tions, 173. 

Alteration  of  contract  of.  See  Alteration 
<rf  Instruments,  17. 

Transfer  by  pledfjee.  right  of  transferee.  See 
BiUs  and  Notes,  XVII,  9. 

Barring  of  debt,  effect  of  on  right  to  re- 
cover property.  See  Statute  of  Limitations, 
876. 

Corporation^  pledge  by,  effect  on  stock- 
holder's liability.    See  Corporations,  IV,  7,  g. 

Claims  against  estate  secured  by  pledge, 
inreaentaUon  of.  See  Estates  of  Deceased 
Persons,  VI,  7,  a. 

1.  What  Subject  of. 

1.  A  note  secured  by  mortgage  may  become 
the  subject  of  either  a  pledge  or  mortgage, 
bat  to  make  such  pledge  available  to  uie 
pledgee,  there  must  accompany  the  pledge  a 
power  to  assign  the  note  and  mortgage  in  case 
of  a  sale  of  it,  and  to  release  the  mortgage  in 
case  of  a  satisfaction  of  it.  (Wright  t.  Rosd, 
38  Cal.  414.) 

Cited  02  Cal.  4«7. 

Mortgage,  pledge  of.  See  Mortgages,  466, 
et  seq. 

N^x>tisble  paper,  pledge  of.  See  Bills  and 
Notes,  XVII,  8. 

Assignment  of  lease  as  collateral  secnrity. 
See  Lutdlord  and  Tenant,  154. 

U.  Wbat  CoBBtltntes;  DIstlnetion  Between 
and  Hortgrage. 

2.  Where  a  lease  is  assigned  as  security  for 
a  note,  it  is  a  pledge,  and  not  a  mortgiige. 
The  "  pledgee  "does  not  take  the  legal  title 
by  the  assignment,  or  by  failure  of  the 
"pledgor  "  to  pay  the  note,  but  he  has  the 
right  to  collect  the  rents,  and  apply  them  on 
the  note,  and  is  responsible  for  the  surplus. 
(Dewey  v.  Bowman,  8  Cal.  145.) 


Cited  S  Cal.  267;  14  Oal.  246;  27  CaL  271 ;  84 

Cal.  132;  35  Cal.  414;  37  Cal.  25;    73  Cal. 

806;8Nev.316. 

8.  The  distinction  between  a  pledge  and 
chattel  mortgage,  while  well  defined  in  Uieory, 
is  sometimes  difficult  of  application  to  the 
transaction.    (Wright  v.  Boss,  86  CaL  414.) 

Contract  when  a  pledge  and  not  a  chattel 
mor^ge.    See  post,  8. 

4.  When  the  payor  of  a  note  assigns  to  the 
payee,  as  collateral  security  for  the  payment 
of  the  note,  a  note  and  mortgage  given  bv  a 
third  person  to  the  payor,  the  payee  holds 
this  note  and  mortgage  as  a  pledge,  and  an 
assignee  of  the  payee,  who  receives  the  note 
and  mortgage  upon  the  same  terms,  also 
holds  them  as  a  pledge.  (Ponce  v.  McElvy, 
47  Oal.  154.) 

Cited  85  Cal.  128. 

5.  Under  section  2924  of  the  Civil  Code,  one 
having  the  possession  of  personal  property 
as  security  for  a  debt  due  him  holds  the  same 
as  a  pledge,  whether  the  title  thereto  has 
passed  to  him  or  not.  (Loughborough  v.  Mc- 
Nevin,  74  Oal.  260.) 

6.  8.,  a  wagon-maker,  and  W.,  a  black- 
smith, entered  into  an  arrangement  for  the 
building  of  wagons,  by  which  S.  was  to  do  the 
woodwork,  and  W.  the  ironwork,  and  W.  was 
also  to  furnish  the  materials  for  the  wood- 
work, for  which  he  was  to  have  a  lien  as  se- 
curity on  the  interest  of  S.  in  the  wagons. 
Held,  that  the  contract  constituted  an  hy- 
pothecation of  the  interest  of  S.  in  the  wagons 
while  they  were  being  made,  and  that  when 
the  wagons  came  into  the  possession  of  W., 
he  became  a  pledgee  in  possession  thereof, 
and  was  entitled  to  retain  such  possession  un- 
til paid.    (Waldie  v.  Doll,  29  CaJ.  555.) 

Note  secured  by  mortgage,  how  pledged. 
See  ante,  I. 

Sale,  transaction  when  is  and  not  a  pledge. 
See  Mortgages,  931. 

Instrument  construed  to  be  and  not  chattel 
mortgage  when.    See  Mortgages,  933. 

Finding  as  to  pledge,  when  a  conclusion  of 
law.    See  Findings,  9. 

Pledge  is  a  mortgage  within  attachment 
law.    See  Attachments,  93. 

m.  BellTorr  aad  Continuous  Change  of 
PoBsesslont  Validity  Against  Creditors. 

7.  A  delivery  of  possession  of  property 
pledged  must  be  made  to  the  pledgee,  in  or- 
der toconsummate  the  pledgee'sright.  (Gold- 
stein V.  Hort,  80  Cal.  372.) 

Cited  69  OaL  169. 

8.  Where  a  chose  in  action  is  assigned  and 
deUvered  as  collateral  security  for  the  pay- 
ment of  a  debt  due  the  assignee,  the  assign- 
ment and  delivery  to  the  assignee  of  the  chose 
in  action  are  necessary  to  give  the  latter  full 
authority  to  readilv  control  the  security  and 
make  it  available,  but  this  does  not  necessa- 
rily constitute  the  transaction  a  chattel  mort- 
gage as  distii^ished  from  a  pledge.  TTpon 
the  facts  in  this  case,  the  transaction  was  a 
pledge.    (Gay  v.  Moss,  84  Cal.  125.) 

9.  As  a  general  rule,  the  delivery  back  of 
the  possession  of  the  thing  pledged,  with  the 
consent  of  the  pledgee,  terminates  the  bail« 
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ment  and  the  lien;  bat  if  the  pledgor  recover 
poseession  of  the  pledged  property  wrongfally, 
without  the  consent  (3  the  pledgee,  the  pledge 
is  still  valid ;  and  if  it  is  delivered  back  to  the 
pledgor  in  a  new  character,  as  a  tpecial  bailee 
or  agent,  the  pledgee  will  be  entitled  to  the 
pledge,  not  only  against  the  owner,  bat  as 
against  third  persons.  (Palmtag  v.  Doutrick, 
6§  Cal.  164.) 
Cited  73  Cal.  629. 

10.  Where  two  parties  own  wagons  in  com- 
mon, and  one  pledgee  his  half  to  the  other  for 
advances,  if  the  pledgee  keeps  the  wagons  on 
his  premises,  and  marks  them  with  his  name, 
and  exercises  control  over  them,  the  mere 
fact  that  the  pledgor  is  painting  them  does 
not  show  a  surrender  of  possession  by  the 
bailee.    ( Waldie  v.  Doll,  29  Cal.  556.) 

11.  After  personal  property  has  been 
pledged,  and  the  possession  thereof  delivered 
to  a  pledge-holder,  the  mere  fact  that  the 
pledgor,  either  with  or  without  the  knowledge 
or  consent  of  the  pledgee,  for  a  time  assists 
the  pledge-holder  in  taking  charge  of  the 
property,  does  not  necessarily  render  the 
holding  of  it  as  a  pledge  void  as  to  creditors  of 
the  pl«igor.  In  such  a  case  there  is  a  suffi- 
cient delivery  and  continuous  change  of  pos- 
session to  preserve  the  hen  of  the  pledgee. 
(Hilliker  v.  Kahn,  71  Cal.  214.) 

12.  An  agreement  to  pledge  personal  prop- 
erty does  not  create  a  lien  thereon  in  favor  of 
the  intended  pledgee,  either  as  against  a  cred- 
itor of  the  intended  pledgor,  or  his  assignee 
in  bankruptcy  or  insolvency.  (Hitchcock  v. 
Hassett,  71  Cal.  831.) 

13.  As  to  whether  the  transfer  of  stock  in 
this  case  was  fraudulent  as  against  creditors, 
stated.  (Smith  v.  '49  and  '56  Quartc  Co.,  14 
Cal.  242.) 

Possession  must  accompany  pledge.  See 
post,  36. 

Surrender  of  possession  by  pledgee  to  an- 
other.   See  post,  49. 

IF.  Conditions  In. 

14.  When  a  contract  of  pledge  is  absolute 
upon  its  face,  the  party  asserting  a  condition 
or  limitation  must  show  it.  (Hyatt  y.  Ar- 
genti,  3  Cal.  151.) 

15.  Personal  property  may  be  pledged, 
mortgaged,  hyi>othecated,  or  placed  in  trust, 
upon  such  t«rms  and  conditions  as  the  parties 
may  agree  upon,  and  courts  of  law  will  be 
governed  by  the  language  of  the  contract  in 
each  particular  case.  (Hyatt  t.  Argenti,  8 
Cal.  151.) 

Cited  8  CaL  150. 

T.  Pledge  by  One  not  Owner;  Ratification 
of;  After-kcqnired  Title. 

16.  The  indorsement  and  delivery  of  certifi- 
cates of  stock  to  a  person  for  safe  keeping 
only,  gives  to  the  transferee  the  indicia  <» 
ownership,  and  a  transfer  of  the  stock  by 
him  to  a  third  party  as  security  for  the  pay- 
ment of  mone;^  loaned  is  valid,  and  vests  in 
the  pledgee  a  right  to  the  stock  as  security  for 
the  loan.  (Ambrose  v.  Evans,  66  Cal.  74.) 
Cited  66  Cal.  403. 

17.  The  owner  of  stock,  who  volantarily  de- 


livers the  indorsed  certificates  to  a  third  per- 
son, allows  him  to  assume  the  apparent 
ownership  of  the  stock,  and  cannot  recover 
the  same  from  a  bona  fide  pledgee  of  the  ap> 
parent  owner,  without  payment  of  the  debt 
tor  which  the  pledge  was  made.  (Arnold  v. 
Johnson,  66  Cat.  4C@.) 
Cited  81  Cal.  326. 

18.  A  pledge  of  the  property  of  his  principal, 
made  by  a  factor  having  its  possession  and 
control,  as  securitv  for  his  individual  debt,  is 
good  as  against  the  principal,  if  the  pledgee 
acted  in  the  due  course  of  business  without 
notice  of  the  actual  ownership.  (Wisp  v. 
Hazard,  66  Cal.  459.) 

19.  Where  goods  are  deposited  in  warehouse 
in  name  of  agent,  who  is  apparently  the 
owner  thereof,  a  pledge  of  the  goods  by  such 
agent  as  security  for  a  loan  is  valid  as  against 
the  real  owner,  if  the  pledgee  acted  in  good 
faith,  and  without  notice  that  the  pledgor  was 
not  the  owner.  (Amann  v.  Lowell,  66  OaL 
306.) 

Master,  when  may  pledge.  See  Shipping, 
14. 

Ship  captain,  pledge  by,  priority  of.  See 
Shippmg,  15. 

20.  Gioods  were  shipped  by  the  plaintiff  to 
the  California  Type  Foundry  Company  with 
the  following  written  instructions :  "As  I 
wrote  you  before,  1  want  you  to  keep  these 
consignment  goods  as  such — as  my  property 
until  sold."  While  the  property  wa^  still  in 
the  warehouse  of  the  railroad  company  the 
consignee  pledged  the  goods  to  F.  Bros.,  and 
the  property  was  then  placed  in  defendants' 
custody  to  lie  kept  in  store  for  F.  Bros.  Held, 
passing  the  question  whether  the  mere  pos- 
session of  property,  under  written  instructions 
showing  that  the  possessor  has  no  title,  would 
be  sufficient  evidence  of  ownership  to  protect 
the  pledgee  who  advances  his  money  on  the 
bare  statement  of  the  possessor  that  he  is  the 
owner,  in  this  case  the  pledgor  was  not  in 
the  actual  possession  of  the  property  at  the 
time  the  loan  was  negotiated.  F.  Bros,  must 
have  seen  (from  the  letter  of  instructioiis) 
that  the  plaintiff  was  the  owner  of  the  prop- 
erty, had  they  reauired  some  evidence  of^  title 
in  the  proposed  pledgor  as  the}[  ought  to  have 
done.  ((Chicago  Taylor  Printing  Press  Oo. 
V.  Lowell,  60  Cal.  454.) 

21.  Where  the  property  of  one  is  pledged 
without  his  knowledge  or  consent  to  secure 
the  debt  of  another,  and  upon  being  informed 
of  the  transaction  the  owner  agrees  that  if  the 
pledgee  will  forbear  the  debt  for  a  time  the 
property  may  remain  in  pledge  to  secure 
the  debt,  there  is  a  valid  pledge.  (Smith  v. 
Mott,  76  Cal.  171.) 

22.  The  forbearance  is  a  sufficient  consider 
ation  for  such  an  agreement,  and  a  redeliveif 
of  possession  is  not  necessary.  (Smith  v. 
Mott,  76  Cal.  17L) 

23.  Such  an  agreement  is  not  within  the 
statute  of  frauds.  (Smith  v.  Mott,  76  Cal. 
171.) 

24.  Where  a  party  obtains  money  by  the 
unauthorized  pledge  of  another's  property,  it 
does  not  validate  the  pledge  that  some  of  the 
money  was  used  to  pay  a  debt  of  the  person 
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who  obtained  the  money  to  the  owner  of  the 
property,  the  latter  being  ignorant  of  the  use 
made  of  his  property.    (Robinson  v.  Nevada 
Bank,  81  Oal.  106.) 
25.  Nor  does  it  validate  the  pledge   that 

rot  the  money  was  used  to  pay  notes  of 
person  who  obtained  the  money  upon 
which  the  owner  of  the  property  was  an 
accommodation  indorser,  the  latter  being  in 
knoranoe  of  the  transaction.  (Robinson  v. 
Sevada  Bank,  81  Cal.  106.) 

28.  One  assuming  to  own  personal  property, 
and  pledging  it,  is  estopped  from  afterwards 
asserting  that  he  did  not  own  it  when  he 
pledged  it ;  and  a  sabseqnent  acquisition  of 
title  Dy  the  pledgor,  as  between  the  parties  to 
the  contract,  inures  to  the  benefit  of  the 
pledgee,  without  any  new  delivery  or  ratifica- 
tion of  the  pledge.  (Groldstein  t.  Hort,  30 
Cal.  872.) 

27.  One  who  receives  personal  property  in 
l^edge  from  another  who  does  not  own  it,  but 
who  BDbeequently,  and  while  the  pledge  con- 
tinnes,  acquires  the  title  to  it,  may  recover 
possession  of  the  same  from  one  who  becomes 
possessed  of  it  without  right.  (GK>ldBteln  v. 
Hort,  30  Oal.  372. 

Ratification  by  owner  of  delivery  by  pledgee 
to  another.  See  post,  49. 

TI.  Sale  er  Assignmeiit  by  Pledgor;  Bights 
and  liabilities  of  Purchaser  or  ABsignee. 

28.  Where  a  pledgor,  pending  an  action  to 
enforce  the  pletlge,  assigns  his  interest  in  the 
propertv  pledged,  and  any  cause  of  action  he 
might  have  against  the  pledgee  for  the  con- 
version thereof,  the  assignee,  under  section 
386  of  the  Code. of  Civil  Procedure,  may  inter- 
vene for  the  purpose  of  enforcing  the  rights 
assigned  to  him.  (Loughltorough  v.  McNevin, 
74  Cal.  250.) 

29.  When  goods  sold  by  a  pledgor  are  in 
tiie  pos>>esBion  of  the  pledgee,  and  are  not 
paid  for  or  delivered  to  the  pledgor's  vendee, 
the  title  does  not  pass  to  such  vendee ;  and  if 
the  goods  are  sold  fairly  at  auction  by  the 
pledgee  for  less  than  the  price  agreed  upon 
between  the  pledgor  and  his  vendee,  the 
latter,  if  purchasing  with  notice  of  the  pledge, 
is  liable  to  an  action,  under  section  3311  of 
the  Civil  Code,  to  recover  the  difference 
between  the  contract  price,  less  the  amount 
paid  thereon,  and  the  proceeds  of  sale  realized 
Dy  the  pledgee.  (Habenicht  v.  Lissak,  77 
Cal.  139.) 

Distinguished  3  Wash.  336. 

30.  An  understanding  that  payment  for 
goods  sold  by  a  pledgor  is  to  be  made  to  Uie 
pledgee,  in  order  that  the  vendee  may  secure 
possession,  does  not  operate  as  an  equitable 
assignment  of  the  pled^'s  claim  for  purchase 
mqney  to  the  pledgee,  if  there  is  no  privity  of 
contract  between  the  pledgee  and  the  vendee; 
and  a  subsequent  assignee  of  the  pledgor's 
ri^ht  to  the  purchase  money  cannot  be  non- 
smted  in  an  action  against  the  vendee  for 
breach  of  the  contract  of  sale,  upon  the  ground 
that  the  pledgee  was  a  necessary  party  to  the 
contract  of  sale,  or  that  the  cause  of  action 
was  Joint.  (Habenicht  v.  Lissak,  77  Cal.  139.) 

8L  In  an  acUon  by  the  assignee  of  a  pledgor 


against  the  pledgor's  vendee  for  breach  of  a 
written  contract  of  sale  not  referring  to  the 
pledge,  evidence  to  show  the  transactions  be- 
tween the  pledgor  and  pledgee  is  necessary  in 
showing  that  the  defendant  knew  the  goods 
were  pledged,  and  that  he  did  not  expect  to 
receive  them  except  upon  payment  to  the 
pledgee,  and  such  evidence  does  not  vary  the 
terms  of  the  written  contract  of  sale.  (Habe- 
nicht V.  Lissak,  77  Cal.  139.) 

32.  An  averment  in  a  complaint  for  breach 
of  contract  to  buy  goods  held  in  pledge  by  a 
third  person,  that  the  defendant  was  indulged 
for  over  a  year  longer  than  his  original  agree- 
ment allowed  him  in  which  to  pay  for  and 
receive  the  goods,  is  a  suflScient  averment 
that  a  reasonable  time  was  given  to  comply 
with  the  contract  before  resale  of  the  goods 
pledged  by  the  pledgee.  (Habenicht  v.  Lis- 
sak, 77  Cal.  139.) 

83.  R.,  being  the  owner  ot  certain  musical 
instruments,  pledged  them  to  F.,  and  was 
afterwards  employed  to  assist  in  the  manage- 
ment, care,  and  renting  of  the  same,  and  in 
the  course  of  his  employment  rented  a  piano 
(part  of  the  pledged  property)  toD.,  but  in- 
stead of  makmg  the  lease  in  the  name  of  F., 
as  he  was  directed,  made  it  in  his  own  name. 
F.  notified  D.  that  he  was  the  owner,  and  D. 
agreed  to  hold  the  property  for  him,  and  at 
the  end  of  the  lease  to  return  it  to  him.  R. 
made  a  bill  of  sale  of  the  property  to  F.  to 
satisfy  a  debt,  and  at  the  same  time  assigned 
the  lease  made  by  him  to  D.  P.  taking  with 
notice  of  F's  claim.  P.  notified  D.  of  the 
sale,  and  the  latter  accepted  from  the  former 
a  lease.  In  an  action  by  P.  against  D.,  held, 
that  F.  had  not  lost  his  lien,  and  that  D.  was 
entitled  to  set  up  the  title  of  F.  as  a  defense  to 
the  action.  (Palm tag  v.  Doutrick,  59  CaU 
164.) 

Cited  82  Cal.  825. 

Limitation  of  actions  against  transferee  of 
pledgee.    See  Statute  of  Limitations,  VI,  9. 

yn.  Bights  and  LUbllltles  of  Pledgee. 
1.  Title  of;  Wamurty  of  Title  by  Pledgor. 

84.  A  pledge  does  not  vest  the  title  in  the 
pledgee.  He  has  only  a  special  property  in 
or  hen  on  the  chattel  pledged,  and  if_  the 
pledge  is  not  redeemed  by  the  time  Umited, 
It  retains  the  character  of  a  pledge  still. 
(Heyland  v.  Badger,  35  Cal.  404.) 

ated  64  Cal.  440. 

35.  In  case  of  a  pledge,  the  title  remains  in 
the  pledgor  after  condition  broken,  with  right 
to  redeem  at  any  time  before  a  sale  of  the 
property;  and  if  the  property  is  sold  by  the 
pledgee  in  satisfaction  of  his  demand,  he  can- 
not become  the  purchaser  at  his  own  sale. 
(Wright  V.  Ross,  36  Cal.  414.) 

36.  In  a  pledge,  the  title,  after  condition 
broken,  does  not  pass  to  the  pledgee,  who  has 
only  a  lien  on  the  property ;  and  in  all  cases 
the  possession  must  accompany  the  pledge. 
(Wr«ht  V.  Roes,  36  Cal.  414.) 

Cited  91  Cal.  418. 

37.  Upon  the  pledge  of  shares  of  the  cap- 
ital stock  of  a  corporation  as  security  for  a 
debt,  the  legal  title  thereto,  as  between  the 
pledgor  and  pledgee,  remains  in  the  former. 
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(Cross  V.  Eureka  Lake  and  Taba  Oanal  Co., 
73  Cal.  302.) 

Title  of  pledgee.    See  ante,  2. 

38.  The  pledgor  of  personal  property  war- 
rants the  title  of  the  property  pledged. 
-(GoldBtein  ▼.  Hort,  30  Cal.  872.) 

After-acquired  title  in  pledgor.   See  ante,  V. 

2.  Ineomt  from  Pledged  Proptrfy:  PMge  of  Con- 

tract to  Pay  monoy. 

89.  Where  the  relation  of  pledgor  and 
pledgee  exists,  if  the  debt  is  paid  it  is  the 
duty  of  the  pledgee  to  accoimt  for  and  pay 
over  all  the  income,  profits,  and  advanb^es 
derived  from  the  bailment.  (Hunsaker  v. 
Sturgis,  29  Cal.  142.) 

40.  The  action  was  brought  by  the  pled^ 
of  shares  of  the  capital  stock  of  a  corporation 
against  the  latter,  to  recover  certain  divi- 
dends which  had  accrued  upon  the  stock. 
The  corporation  paid  the  money  into  court, 
and  had  the  pledgor,  the  original  owner  of 
the  stock,  and  a  person  to  whom  it  had  been 
assigned,  substituted  as  defendants.  Upon 
the  trial,  it  appearing  that  the  debt  to  secure 
which  the  stock  was  pledged  had  been  satis- 
fied, judgment  was  rendered  with  the  consent 
of  the  pledgor  in  favor  of  the  assignee  for  the 
entire  amount  of  the  dividends,  field,  that 
the  plaintiff  had  no  interest  in  the  money 
and  could  not  question  the  correctness  of  a 
judgment  in  so  far  as  it  awarded  to  the  as- 
signee the  dividends  which  accrued  prior  to 
the  assignment.  (Cross  v.  Eureka  Lake  and 
Yuba  Canal  Co.,  73  Cal.  302.) 

Eight  of  pledgee  to  collect  rents.  See  ante,  2. 

41.  It  may  well  be  doubted  whether  the 
pledgee  of  a  contract,  for  the  payment  to  the 
pledgor  of  a  much  larger  sum  of  money  than 
the  debt  due  to  the  pledgee  from  the  pledgor, 
was  not  bound  to  collect  the  amount  due  on 
the  contract  and  reimburse  himself  out  of  the 
proceeds.    (Gay  v.  Moss,  34  Cal.  125.) 

3.  Kight  to  Retain  Possetaioit;   Kighta  Agaitttf 

Real  Owner. 

42.  Pledgee  of  shares  of  capital  stock  of  cor- 
poration has  right  to  retain  their  possession 
until  the  debt  to  secure  which  they  were 
pledged  is  satisfied.  (Ooss  v.  Eureka  Lake 
and  Yuba  Canal  Co.,  73  Cal.  802.) 

43.  A  broker  who  receives  from  a  customer 
a  certificate  of  stock  indorsed  in  blank,  which 
was  delivered  to  the  customer  by  the  owner 
to  enable  him  to  pledge  it  as  security  for  the 
purchase  of  other  stock,  and  which  is  pledged 
lor  that  purpose,  cannot,  after  having  pur- 
chased such  other  stock,  and  resold  the  same 
at  an  advance,  retain  the  pledged  stock  as 
security  for  a  previous  debt  of  the  pledgor  ex- 
isting at  the  date  of  the  pledge,  if  ii  does  not 
appear  to  have  been  pledged  for  such  indebt- 
edness, and  if  the  broker  thereafter  sells  it 
and  appropriates  the  proceeds  to  pay  such  in- 
debtedness, he  is  liable  to  the  owner  of  the 
stock  for  a  conversion  thereoL  (Niles  t.  Ed- 
wards, 90  Cal.  10.) 

44.  The  fact  that  the  broker  was  imorant 
of  who  was  the  true  owner  of  the  stock  at  the 
date  of  the  pledge  is  immaterial,  the  apparent 
ownership  of  the  pledgor  not  having  resulted 


to  hia  injury,  and  the  broker  not  being  a 
holder  of  the  pledge  in  good  faith  and  for 
value,  as  against  the  owner,  after  the  moneys 
advanced  on  the  stock  were  fully  repaid. 
(Niles  y.  Edwards,  90  Oal.  10.) 

Rights  of  pledgee  oa  pledge  by  one  oot 
owner.-   See  ante,  V. 

Right  of  pledgee  to  recover  poosession.  See 
ante,  27. 

Right  of  pledgee  to  retain  possession.  See 
ante,  6. 

Pledgor  taking  pledged  property  from 
pledgee,  when  larceny.  See  Qriminal  Law, 
2294. 

Adverse  possession  bv  pledgee.  See  Ad> 
verse  Possession,  III,  4,  b. 

4,  Action  by  for  Conversion;  Action  Against  Slne- 
iff  Seizing  Ooodt;  Property  hour  Seized. 

45.  In  an  action  by  the  pledgee  against  a 
stranger  for  the  conversion  of  pledgra  prop- 
erty, the  rule  is,  that  plaintiff  is  entitled  to 
recover  its  value;  but  if  aniinst  the  owner,  or 
one  acting  in  privity  with  him,  then  only  for 
plaintiff 's  special  interest  therein  as  pledgee. 
(Treadwell  v.  Davis,  34  Cal.  601.) 

Cited  48  Oal.  116. 

46.  The  pledgee,  as  against  a  stranger  to  the 
pledgor  and  wrongdoer,  who  has  converted 
the  pledge,  may  recover  its  full  value ;  for  he 
is  answerable  over  to  the  pledgor  for  any  sur- 
plus in  his  hands ;  and  if  he  recovers  in  such 
action,  and  the  wrongdoer  satisfies  the  judg- 
ment, he  thereby  acquires  a  title  to  the  pledge. 
(Thompson  v.  Toland,  48  Oal.  99.) 

47.  In  an  action  by  a  pledgee  against  a 
sheriff  for  a  conversion  of  goods  pledged,  the 
sheriff  who  has  seized  them  under  a  lawful 
writ  in  his  hands  will  be  treated  as  in  privity 
with  the  owner,  the  pledgor,  provided  he  has 
pursued  the  law  in  making  such  seizure,  and 
will  be  held  only  for  plaintiff's  special  interest 
in  the  goods ;  but  in  any  other  event,  he  will 
be  treated  as  a  stranger,  and  held  for  their 
full  value.    (Treadwell  v.  Davis,  84  Cal.  601.) 

48.  A  pledgee  in  an  action  brought  by  him 
to  recover  the  property  pledged,  against  a 
sheriff  who  had  taken  the  same  under  an  exe- 
cution against  the  pled{K>r,  cannot  avail  him- 
self of  a  title  acquirM  subsequent  to  the 
commencement  of  the  action.  (Barnhart  v. 
Fnlkerth,  73  Cal.  526.) 

49.  Plaintiff  and  Templeton  were  severally 
creditors  of  Tnompson.  Templeton,  as  secui^ 
ity  for  his  debt,  held  in  pledge  Thompson's 
goods,  of  greater  value  than  the  sum  of  both 
plainuff's  and  Templeton's  debts.  By  an  ar> 
rangement  between  them,  plaintiff  guaranteed 
to  Templeton  the  payment  of  his  debt,  and  re- 
ceived from  him  an  assignment  and  the  pos- 
session of  said  goods,  in  pledge  to  secure  tlie 
payment  of  the  debts  oi  both  plaintiff  and 
Templeton.  Thompson,  who  was  not  a  party 
to  this  arrangement  between  plaintiff  and 
Templeton,  afterwards  expressed  himself 
gratified  at  its  consummation.  Thereafter 
defendant,  as  sheriff  of  the  city  and  county  of 
Sttn  Francisco,  le^ed  upon  and  took  said  goods 
from  plaintin's  possession,  under  a  lawful 
writ  of  attachment  a^inst  the  property  of 
Thompson,  issued  out  m  the  suit  of  Martin  v. 
Thompson,  whereupon  plaintiff  brought  this 
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tcBon  agaiost  defendant  for  said  leiEure,  and 
to  recover  the  fall  value  of  said  goods.  Held, 
(1)  tbat  Templeton  lost  his  lien  on  the  goods, 
B8  pledeee,  by  eurrendering  them  to  plaintiff 
and  taking  said  guaranty  for  his  debt;  (2) 
that  by  said  arrangement  between  Temple- 
ton  and  plaintiff,  and  the  subsequent  assent 
thereto  by  Thompson,  plaintiff  acquired,  as 
pledgee,  a  valid  lien  on  said  goods  to  secure 
the  payment  of  both  said  debts;  and  (3) 
that  plaintiff  is  entitled  to  recover  in  this  ac- 
tion, and  his  right  of  recovery  is  not  limited 
to  his  interest  only  as  pledgee  of  the  goods, 
but  extends  to  the  whole  value  of  the  goods. 
(Treadwell  v.  Davis,  34  Cal.  601.) 
Cited  69  Gal.  169;  77  Cal.  275;  distinguished 

82  0al.  6. 

Attachment  of  in  hands  of  pledgor.  See 
Attachments,  125. 

Interest  of  pledgor,  how  attached.  See  At- 
tachments, 134,  et  aeq. 

How  levied  on.    S««  Executions,  120. 

S.  Mependent  Action  on  Dtbt 

60.  Pledgee  may  maintain  action  for  debt 
without  first  exhausting  subject  of  the  pledge 
where  property  is  pledged  to  secure  a  debt. 
(EhrUA  V.  Ewald,  66  Oal.97.) 

61.  In  the  absence  of  a  statute  or  stipulation 
to  the  contrary,  the  possession  of  the  pledged 
property  does  not  suspend  the  right  of  the 
pledgee  to  proceed  personally  against  the 
pledgor  for  his  debt  without  selling  the  pledge. 
(Sonoma  Valley  Bank  v.  Hill,  69  Cal.  107.) 
Cited  66  Cal.  98. 

Right  of  action  for  deficiency  after  sale.  See 
poet,  63. 

9.  Solo. 

a.  Agreement  for  Sale ;  Fraud ;  Sale  of  Stock ; 

Duty  to  Retain  Identical  Shares. 

62.  Party  depositing  securities  for  securing 
the  payment  of  a  debt,  or  advancements  made 
thereon,  may  agree  that  they  shall  be  sold  at 
the  option  or  pleasure  of  the  creditor.  (Hyatt 
V.  Ai^nti,  3  Cal.  161.) 

53.  Where  a  party  depositing  securities  for 
securing  the  payment  of  a  debt,  or  advances 
made  thereon,  drew  several  drafts  upon  the 
defendant,  who  held  the  deposit,  directing 
him  to  pay  them  "  from  the  proceeds  of  the 
securities  m  his  hands,"  this  was  held  to  give 
an  aathority  to  the  plaintiff  to  sell  the  securi- 
ties deposited  to  meet  the  drafts.  (Hyatt  t. 
Aigenti.  3  Cal.  161.) 

64.  Where  a  party  depositing  securities  for 
securing  tiie  payment  of  a  debt,  or  advances 
made  thereon,  drew  several  drafts  payable  from 
the  proceeds,  and  then  drew  order  to  be  paid 
"when  in  funds,  from  the  proceeds,"  such 
order  makes  the  deduction  conclusive  that 
other  sales  of  the  securities  had  yet  to  be  made 
by  the  defendant.  (Hyatt  v.  Argenti,  3  Cal. 
161.) 

55.  Action  to  recover  a  balance  due.  An- 
swer alleging  payment  through  sale  by  plain- 
tiff of  stock  of  defendant  held  as  security, 
leaving  a  balance  due,  and  cross-complaint. 
Bogers,  the  defendant,  contended  that  Hay- 
ward,  plaintiff,  held  a  certain  number  of  shares 
of  stock  as  security,  and  that  Hayward,  with- 
out his  knowledge,  sold  the  stock ;  that  after- 


wards, and  while  he  was  ignorant  of  such  sale, 
Hayward  procured  power  from  him  to  sell  said 
stock,  and  then  sold  the  same  number  of 
shares;  that  Hayward  accounted  to  him  for 
the  sum  realized  on  the  sale  of  the  stock  last 
sold  only,  which  was  much  less.  Un  the  other 
hand,  the  plaintiff  contended  that  he  con- 
stantly held  the  identical  stock  certificates  up 
to  the  time  when  he  admitted  he  sold  them, 
or  that  if  he  did  not  have  the  identical  stock 
certificates,  that  he  did  have  other  stock  cer- 
tificates during  all  of  such  time.  Held,  tak- 
ing the  defendant's  version  of  the  transaction 
as  correct,  and  the  fact  that  it  is  not  charged 
in  the  cross-complaint  that  he,  the  defendant, 
was  induced  to  do  what  he  did  by  any  repre- 
sentations of  the  plaintiff,  the  court  did  not 
err  in  sustaining  objections  to  the  introduction 
of  evidence  of  what  plaintiff  said  to  the  de- 
fendant in  regard  to  those  subjects.  (Hay- 
ward T.  Rogers,  62  Cal.  348.) 

66.  In  such  case  the  court  did  not  err  in 
allowing  the  witness  Peart  (business  manager 
of  the  plaintiff)  to  be  asked  how  much  stock 
Hayward  carried  for  Rogers  between  certain 
dates.  Peart  was  better  qualified  to  answer 
that  question  than  any  other  witness,  includ- 
ing Hayward  himself.  As  to  this  question  to 
the  witness  Peart,  appellant's  counsel  seems 
to  have  assumed  that  the  answer  of  the  wit- 
ness would  contradict  all  the  evidence  to  which 
the  objections  referred.  But  as  the  trial  court 
could  not  have  anticipated  the  answer  of  the 
witness,  there  was  no  error  in  overruling  the 
objections  to  the  question.  No  motion  was 
made  to  strike  out  the  answer;  and  according 
to  the  evidence  there  is  no  such  contradiction. 
(Hayward  v.  Rogers,  62  Cal.  348.) 

67.  In  such  case  the  evidence  as  to  the  num- 
ber of  shares  of  stock  that  Hayward  was  carry- 
ing for  persons  other  than  Rogers,  and  as  to 
the  contents  of  the  letter  which  Rogers  wrote 
to  Hayward,  may  not  have  been  relevant  to 
any  issue  in  the  case,  but  if  there  was  error  in 
overruling  the  objections  to  it,  it  was  error 
without  injury.  (Hayward  v.  Rogers,  62  Cal. 
348.) 

68.  Upon  the  main  issue  in  the  case,  the  court 
charged  the  jury  as  follows :  "  If  you  find  that 
Hayward  had  sold  the  six  hundred  and  ninety 
shares  before  the  execution  of  the  power,  and 
had  been  able  and  willing  to  transfer  an  equiva- 
lent number  of  similar  shares,  then  it  was 
not  material  that  these  facts  should  be  im- 
parted to  Rogers  at  the  time  he  executed  the 
power  of  attorney,  and  the  power  was  a  valid 
and  binding  one.  It  was  not  material  to  tell 
him  that,  for  the  reason  that  tbat  was  a  thing 
that  Hayward  had  a  right  to  do  anyway,  and 
the  law  says  that  he  was  selling  his  own  stock, 
and  not  Rogers'  stock,  provided  he  was  all 
the  time  able  to  respond  to  Rogers,  in  case  he 
should  come  and  demand  his  stock.  And  if 
you  find  that  Havward  had  sold  the  identical 
shares,  and  that  ne  was  not  at  the  time  able 
to  deliver  to  Rogers  a  similar  number  of 
shares,  then  the  suppression  of  those  facts 
operated  as  a  fraud  and  destroyed  the  force 
and  effect  of  the  jxiwer  of  attorney."  Held, 
this  was  a  correct  and  sufiBciently  clear  ex- 
position of  the  law  applicable  to  that  issue, 
and  it  obviated  the  necessity  of  the  court's 
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|;iving  any  other  or  further  inetnictionB  upon 
It,  Therefore,  the  refusal  of  the  court  to  give 
the  instructions  asked  on  the  points  covered 
by  the  instruction  given  is  not  a  sufficient 
ground  for  reversing  the  judgment.  (Hay- 
ward  V.  Rogers,  62  Cal.  348.) 

59.  A.  and  6.  each  owned  shares  of  stock 
in  a  mining  company;  A.  delivered  a  number 
of  his  shares  to  Cr.,  to  be  held  as  collateral  se- 
curity for  money  advanced  by  U.  to  pay  as- 
sessments upon  the  stock  of  A.,  and  to  be  sold 
by  G.  whenever  he  could  obtain  not  less  than 
five  hundred  dollars  per  share;  G.  transferred 
certain  of  A.'s  shares  for  less  than  the  price 
named,  in  fulfillment  bv  Q.  of  a  contract  for 
a  sale  of  his  own  stock,  and,  on  settlement 
with  A.,  6.  transferred  an  equal  number  of 
his  own  shares  to  A.,  exchanging  receipts 
with  him  in  full  of  all  demands.  Subee- 
quently  A.  sued  G.  for  the  amount  of  money 
received  for  the  shares  sold,  alleging  that  the 
settlement  had  been  procured  by  false  repre- 
sentations on  the  part  of  G. ;  and  G.  defended 
by  showing  that  he  transferred  the  shares  in 
fulfillment  of  a  contract  for  the  sale  of  his 
own  stock,  and  that  he  at  all  times  had  and 
held  for  A's  use  an  equal  number  of  shares 
of  equal  value,  and  that  he  had  so  replaced 
them.  Held,  that  G.  did  not  become  respon- 
sible for  the  proceeds  of  the  sale  of  the  shares. 
The  technical  breach  of  trust  presents  a  case 
of  damnum  absque  Injuria.  (Atkins  v.  Gam- 
ble, 42  Gal.  86.) 

60.  The  owner  of  personal  property  which 
has  been  wrongfully  converted  is  ordinarily 
entitled  to  recover  his  specific  property,  or 
its  value,  and  cannot  be  compelled  to  accept 
other  property  of  the  same  kind  and  equal 
value  m  lieu  of  that  which  was  converted. 
(Atkins  v.  Gamble,  42  Cal.  86.) 

61.  Shares  of  stock  in  a  corporation  stand 
upon  a  different  footing,  because  they  are 
mere  evidence  of  interest  in  the  business  of 
the  corporation ;  and,  if  all  the  shares  are  of 
equal  value,  there  can  be  no  reason  for  pre- 
ferring one  share  to  another.  (Atkins  v. 
Gamble,  42  Cal.  86.) 

Cited  50  Cal.  414 ;  54  Cal.  341 ;  62  Cal.  872;  I 
Utah,  275. 

Stock,  pledge  of.    See  Corporations,  IV,  6,  e. 

Redemption,  return  of  identical  property. 
See  Corporations,  188. 

b.  Right  to  Sell  on  Default;  Demand  and 
Notice;  Manner  of  Sale. 

62.  The  common-law  right  of  the  pledgee 
to  sell  the  pledge  upon  the  default  of  the 
pledgor,  ana  thereafter  brin^  his  action  for 
any  balance  remaining  unsatisfied,  is  wholly 
unaffected  by  chapter  1  of  title  8  of  the  Prac- 
tice Act.  (Mauge  v.  Heringhi,  26  Oal.  679.) 
Cited  27  Gal.  271 ;  36  Oal.  429. 

63.  A  pledgee  of  chattels  has  a  right  at 
common  law,  if  the  pledge  is  not  redeemed 
within  the  stipulated  time,  to  sell  the  prop- 
erty pledged  at  auction,  by  giving  public 
notice  of  toe  time  and  place  of  sale,  and  if  the 
sale  does  not  satisfy  the  debt,  he  may  recover 
the  deficiency  from  the  pledgor  by  an  action 
at  law.    (Mauge  v.  Heringhi,  26  Cal.  679.) 

64.  Personal  property  pledged  to  secure  a 
debt  may  be  sold  by  the  pledgee,  after  the 


debt  to  secure  which  it  was  pledged  has  be> 
come  due,  if  the  sale  be  made  at  public 
auction  and  after  reasonable  notice  of  the 
time  and  place  of  sale  be  given  to  the  pledgee. 
(Wilson  V.  Brannan,  27  Cal.  258.) 
Cited  36 Cal.  429. 

65.  A  pledgee  has  no  right  to  sell  until  after 
demand  and  notice ;  and  if  he  sells  without 
demand  and  notice  to  a  party  having  full 
knowledge  of  his  title,  no  alwolute  title  passes, 
and  the  property  remains  in  the  hands  of  the 
purchaser  as  a  pledge.  (Dewey  t.  Bowman, 
8  Cal.  145.) 

66.  The  pledgee  of  a  chose  in  action,  pledged 
as  securitv  for  the  payment  of  a  debt,  is  not 
authorizea  to  sell  the  pledge  without  calling 
on  the  pledgor  to  redeem,  and  giving  him 
reasonable  notice  of  his  intention  to  selL 
(Gay  Y.  Moes,  34  Oal.  125.) 

67.  Where,  without  calling  on  the  pledgor 
to  redeem,  the  pledgee  soQ  the  pledge — a 
chose  in  action — this  was  a  conversion  <3  the 
pledge,  and  the  pledgee  thereby  became  liable, 
in  an  action  for  the  conversion,  for  the  value 
of  the  pledge  at  the  time  of  the  conversion 
in  excess  of  his  demand  secured  by  the  pledge, 
with  legal  interest  thereon  from  the  time  of 
the  conversion.    (Gay  v.  Moes,  34  Cal.  125.) 

68.  When  one  deposits  securities  for  secur- 
ing the  payment  of  debts  or  advances  made, 
and  drew  an  order  to  be  paid  "  when  in  funds, 
from  the  proceeds,"  a  sale  made  under  such 
authority  is  good  without  notice  to  the  plain- 
tiff of  the  time  and  place  of  sale  or  previous 
demand  of  payment.  (Hyatt  T.  Aigenti,  3 
Oal.  151.) 

69.  Sale  by  pledgee  of  property  pledged 
must  be  made  by  public  auction,  in  the  man- 
ner and  upon  notice  to  the  public  usual  at  the 
place  of  sale  in  respect  to  auction  sales  of 
similar  property,  and  must  be  lor  the  highest 
obtainable  price.  (Bendel  v.  Crystal  loe  Co., 
82  Oal.  199.) 

70.  If  a  sale  of  mining  stock,  pledged  as 
security  for  money,  is  made  without  notify- 
ing the  pledgor  to  make  his  margin  good,  and 
without  sufficient  notice  of  time  and  place, 
still,  if  the  pledgor  knew  of  the  time  and 
place  of  sale,  and  made  no  objection,  and 
after  the  sale  approved  of  it,  and  promised  to 
pay  a  balance  claimed  bv  the  pledgee,  he  by 
these  acts  ratifies  the  sale.  (Child  v.  Hngg, 
41  Oal.  519.) 

Sale  by  pledgee  after  action  brought  for 
recovery  of  stock.    See  poet,  96. 

Public  auction,  sale  m  board  of  brokers. 
See  Auctions,  1. 

c.  Purchase  by  Pledgee. 

Pledgee  cannot  purchase  at  his  own  sale. 
See  ante,  35. 

71.  A  pledgor  may  consent  to  or  ratify  a 
purchase  at  public  auction  by  the  pledgee  of 
the  property  pledged.  (Hill  v.  Finigan,  62 
Cal.  426.) 

Cited  77  Cal.  274. 

72.  In  its  instructions  the  court  below  in 
effect  told  the  jury  that  section  3010  of  the 
Civil  Code,  which  prohibits  the  pledgee  from 
purcha-sing  the  property  pledged,  except  by 
direct  dealing  with  the  pledgor,  requires  the 
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Airect  dealing  to  precede  the  sale,  to  be  some 
thing  which  changes  the  form  of  the  orifiinal 
contract,  and  be  supported  by  a  considera'ion. 
Held,  in  each  particular  the  instruction  ie 
erroneoos.  In  the  first  place,  it  entirely  ex- 
cludes the  qneetion  of  ratification ;  and  in  the 
second  place,  as  the  statute  was  intended  for 
the  protection  of  the  pledgor,  he  may,  at  the 
time  of  the  making  oi  the  pledge,  or  at  any 
subsequent  time,  without  changing  the  form 
of  the  original  contract,  and  without  consid- 
eration, consent  that  tne  pledgee  may  pur- 
diaae  at  the  sale.  (Hill  v.  Finigan,  W  Cal. 
426.) 

73.  Batification  by  a  pledgor  of  a  purchase 
of  the  pledge  by  the  pledgee  at  his  own  sale 
does  not  require  a  consideration  or  a  new  con- 
tract. If  the  pledgor,  after  the  sale,  treats 
witb  the  pledgee  for  a  repurchase,  without 
objection  to  the  sale  and  with  full  knowledge 
of  his  rights,  it  is  a  sufficient  manifestation  of 
his  election  to  treat  the  sale  as  valid ;  and  if  a 
knowledge  of  the  law  by  the  pledgor  ie  es- 
sential to  a  ratification,  it  will  be  presumed 
that  he  knew  the  law,  when  the  contrary  does 
not  appear.  An  unrebutted  presumption  as 
to  knowledge  of  the  law  has  the  same  force 
as  an  admission  of  such  knowledge.  (Hill  y. 
Finigan,  77  Cal.  287.) 

74.  When  a  pledgee  purchases  the  pledge  at 
a  sale  of  which  the  pledgor  has  notice,  the 
pledgor  has  a  right  of  election  to  treat  the  sale 
as  invalid,  but  loses  that  rieht  by  failing  to 
exercise  it  within  a  reasonable  time  after 
knowledge  of  the  fact.  The  right  is  lost  by 
sacfa  unreasonable  delay,  as  a  rule  of  law,  and 
not  as  an  inference  of  fact,  as  to  ratification  of 
the  sale  by  the  pledgor.  (Hill  v.  Finigan,  77 
Oal.  267.) 

75.  A  sufficient  election  by  the  pledgor  to 
treat  a  purchase  of  the  pledge  by  the  pledgee 
at  his  own  sale  as  valid  cannot  afterwards  be 
retracted ;  nor  can  an  election  to  disaffirm 
the  sale  be  retracted  or  renewed  at  a  later 
date  for  the  purpose  of  increasing  damages. 
(Uill  V.  Finigan,  77  Cal.  267.) 

76.  If  the  facts  are  undisputed,  the  judge 
may  instruct  the  jury  as  to  what  delay  of  the 
pledgor,  in  avoiding  a  purchase  of  a  pledge  of 
stocks  by  the  pledgee  at  his  own  sale,  is  un- 
reasonable ;  but  if  the  facts  are  disputed,  it  is 
proper  to  submit  the  question  to  the  jury. 
An  undisputed  delay  of  two  months  alter  be- 
ing informed  of  the  facts,  and  until  the 
stocks  sold  had  risen  to  a  very  high  price, 
would  warrant  an  instruction  to  the  jury,  as 
matter  of 'law,  that  the  delay  was  unreason- 
able.    (Hill  T.  Finigan,  77  Cal.  267.) 

77.  Instructions  that  the  jury  may  find  a 
ratification  by  the  pledgor  of  the  pledgee's 
purchase  of  the  pledge  at  his  own  sale,  from 
an  unreasonable  delay  to  object,  after  being 
informed  of  the  purchase,  or  when,  the 
pledgor,  with  knowledge  of  his  rights,  has 
treated  with  the  pledgee  for  a  repurchase  of 
part  of  the  property,  are  correct,  and  do  not 
charge  the  jury  as  to  matters  of  fact.  Ratifi- 
cation is  here  used  as  the  equivalent  of  an 
election  to  treat  the  sale  as  valid ;  and  the 
lofficiency  and  binding  force  of  the  election 
b  matter  of  law.  (Hul  v.  Finigan,  77  Cal. 
367.) 
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78.  The  court  below  also  instructed  the  jury 
as  follows:  "The  object  of  the  law  is  for  the 
purpose  of  guarding  against  the  greed  and  ra- 
pacity of  money-lenders,  and  those  who  deal 
in  securities  of  this  character."  And  again: 
"  There  are  many  reasons  why  this  law  is  a 
wholesome  one,  independent  of  the  rapacity 
and  greed  of  creditors."  Held,  in  view  of  the 
circumstances  of  this  case,  these  instructions 
were  manifestly  improper,  as  tending  to  pre- 
judice the  jury  against  the  defendant.  Per 
Morrison,  C.  J.,  and  Roes  and  Myrick,  J.  J. 
(Hill  V.  Finigan,  62  Ual.  426.) 

Pledgee,  right  of  to  bid  at  sale.  See  Mort- 
gages, 790. 

d.  Decree  of  Foreclosure  and  Sale. 

79.  Hm  a  court  of  equity  power  to  decree 
the  foreclosure  and  sale  of  a  negotiable  in- 
strument, in  satisfaction  of  the  debt  for  which 
it  is  held  in  pledge,  under  ordinary  circum- 
stances, query  ?  (Donohoe  v.  Gamble,  88  Cal. 
340.) 

80.  Under  special  circumstances,  a  court  of 
equity  has  the  power  to  decree  the  sale  of  such 
instruments  so  held.  (Donohoe  v.  Gamble, 
38  Cal.  840.) 

81.  Where  the  maker  of  the  note  or  bill  of 
exchange  resides  in  a  remote  country,  or  in  a 
different  state,  and  it  is  not  shown  that  he 
has  any  property  subject  to  seizure  and  sale, 
within  the  jurisdiction  of  the  forum,  there  is 
presented  such  special  circumstances  as  to 
authorize  the  holder  of  the  instruments  given 
in  pledge  to  resort  to  a  court  of  equity  for  a 
foreclosure  and  sale.  (Donohoe  v.  Gamble, 
38  Cal.  840.) 

Right  of  action  for  deficiency.    See  ante,  68. 

7.  Liability  for  Mtgligence;  Loss  of  Goods. 

82.  A  pledge  is  a  bailment  which  is  recipro- 
cally beneficial  to  both  parties,  and  therefore 
the  law  requires  of  the  pledgee  the  exercise  of 
ordinary  diligence  in  the  custody  and  care  of 
the  goods  pledged,  and  he  is  responsible  for 
ordinary  negligence.  (St.  Losky  v.  Davidson, 
6  Oal.  648.) 

83.  When  the  bailors  agreed  that  the  goods 
should  be  stored  in  a  certain  warehouse  at 
their  risk  and  expense,  held,  that  their  re- 
moval by  an  agent  of  the  bailees,  though  with- 
out their  knowledge,  charged  them  for  the 
safe  keeping  of  the  goods  after  their  removal, 
and  that  they  were  responsible  for  any  damage 
to  said  goods  caused  by  their  removal  to  an 
insecure  or  improper  place  of  st6rage.  (St. 
Losky  V.  Davidson,  6  (Jal.  643.) 

84.  Where  a  piano  was  pledged  as  security 
for  a  note,  and  the  pledgor  consented  that  it 
should  be  stored  with  friends,  who  might  use 
it  as  compensation  for  the  storage,  he  cannot 
complain  of  negligence  on  the  part  of  the 
pledgee  in  thus  storing  it,  and  permitting  it 
to  be  used,  though  it  may  have  been  injured 
by  negligent  use  on  the  part  of  those  with 
whom  it  was  stored,  nor  can  he  recover  dam- 
ages for  such  negligent  use  by  way  of  counter- 
claim in  an  action  upon  the  note  after  sale  of 
the  piano  by  the  pledgee.  (Damon  v.  Wald- 
teufel,  99  Cal.  234.) 

85.  When  the  answer  in  an  action  for  the 
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value  of  pledged  property  not  returned  upon 
demand  and  tender  oi  the  amount  due  pleads 
as  new  matter  that  the  articles  pledged  were 
lost  or  stolen  from  the  pledgee  without  fault 
or  negligence,  and  there  is  no  testimony  upon 
the  subject  of  such  loss  or  stealing,  it  is  proper 
for  the  court  to  find  against  the  defendant 
upon  the  issue  thus  miule.  (Vandersiice  v. 
Matthews,  79  Oal.  273.) 

Till.  Payment  and  Tender;  BeAual  to 
Dellrer;  Aetton  to  Beeorer  Prop- 
erty. 

86.  Where  a  contract  of  pledge  does  not  fix 
the  time  for  the  payment  of  the  debt  secured 
thereby,  a  tender  of  the  amount  due  thereon, 
with  interest,  made  within  a  reasonable  time 
after  a  previous  demand  for  pavment  had  been 
refused  by  the  pledgor,  is  good,  under  section 
1492  of  the  Oivil  Code,  and  extinguishes  the 
lien  of  the  pledgee.  (Loughborough  t.  Mc- 
Nevin,  74  Cal.  260.) 

87.  The  lien  of  a  pledgee  is  extinguished 
when  a  tender  of  the  amount  due  on  the  debt 
is  made  according  to  law  and  refused  by  the 
pledgee.  Upon  such  tender  being  made  and 
refumd,  the  pledgor  is  entitled  to  the  property 
pledged ;  ana  when,  on  or  after  such  tender,  a 
demand  is  made  for  the  pledge,  which  is  re- 
fused, the  pledgee  is  guilty  of  conversion. 
(Loughborough  v.  McNevin,  74  Cal.  250.) 

88.  A  tender  of  the  indebtedness  secured  by 
the  pledge  is  not  vitiated  by  a  condition  im- 
posed at  the  time  of  the  tender  that  the  prop- 
erty pledged  should  be  delivered  to  the  pK-dgor. 
(Loughborough  v.  McNevin,  74  Oal.  250.) 

89.  Upon  the  delivery  of  the  property  to  the 
pledgee  nis  lien  thereon  created  by  the  bill  of 
sale  at  once  attached,  and  was  not  released  by 
the  conditional  offer  of  payment.  (Myers  v. 
Moulton,  71  Cal.  498.) 

90.  In  an  action  to  recover  the  value  of 
stocks  converted  by  the  defendant,  in  the  sum 
of  eighteen  thousand  dollars,  where  it  appears 
that  the  stocks  in  controversy  were  pledged 
to  the  defendants  as  security  for  loans  amount  - 
ing  to  eight  thousand  dollars,  and  upon  tender 
of  the  principal  sum  the  other  stocks  were  sur- 
rendered to  the  plaintiff,  and  the  defendant 
refused  to  deliver  the  stocks  in  controversy 
upon  demand  therefor,  because  contending 
that  they  were  security  upon  stock  account  as 
well  &•'  upon  the  loan  account,  the  fact  that 
the  sum  of  thirty-seven  dollars  was  due  for 
interest  upon  the  loan,  which  was  overlooked 
by  both  parties  at  the  time  of  the  demand  and 
refusal,  will  not  preclude  a  recovery  by  plain- 
tiff of  the  value  of  the  ^tocks  which  defend- 
ants refused  to  deliver.  The  maxim,  De 
minimis  non  curat  lex,  will  apply  under  such 
circumstances.  (Kullman  v.  Greenebaum, 92 
Oal.  403.) 

91.  In  an  action  to  enforce  a  pledge,  a  plea 
of  a  previous  tender  of  the  indebtedness  is 
good  without  bringing  the  money  into  court. 
(Loughborough  v.  McNevin,  74  Cal.  250.) 

92.  A  pledgee  is  not  justified  in  refusing  to 
surrender  the  property  pledged  to  the  assignee 
of  the  pledgor,  upon  a  tender  by  him  of  the 
amount  secured  thereby,  by  reason  of  the  fact 
that  subsequent  to  the  assignment  the  prop- 


erty bad  been  attached  as  belonging  to  tht 
original  pledgor.  (Loughborough  v.  McNevin, 
74  Oal.  260.) 

93.  In  the  ordinary  case  of  a  pledge,  the 
pledgee  impliedly  undertakes  to  deliyer  back 
the  property  to  the  pledgor,  when  the  sum 
for  which  it  is  pledged  is  paid ;  but,  on  the 
other  hand,  the  pledgor  impliedly  undertakes 
that  the  property  pledged  is  his  own,  and 
may  be  safely  returned  to  him ;  and  if  it  turns 
out  not  to  be  so,  may  restore  it  to  the  lawfal 
owner,  or  may,  after  demand  by  the  true 
owner,  set  up  his  right  as  a  defense.  (Palm- 
tag  V.  Doutnck,  59  Oal.  164.) 

Cited  61  Cal.  423;  66  Cal.  425;  93  Cal.  t87. 

94.  The  pledgee  is  liable  to  the  pledgor  for 
the  depreciation  in  valtie  of  the  property 
pledged  after  a  tender  of  the  amount  due, 
and  the  refusal  of  the  pledgee  to  deliver ;  and 
such  liability  may  be  enforced  by  the  pleidgor, 
either  by  an  action  of  trover,  or  by  a  bill  to  re- 
deem. (LottghboronghT.  McNevin,  74  Oal.  250.) 

95.  In  an  action  for  the  value  of  articles 
pledged,  which  were  not  returned  upon  de- 
mand and  tender  of  the  amount  due,  the  in- 
debtedness secured  by  the  pledge  is  properly 
set  off  against  the  value  of  the  articles.  (Van- 
dersiice V.  Matthews,  79  Cal.  273.) 

96.  While  an  action  was  pending  for  the  re- 
covery of  shares  of  stock  held  as  a  pledge  for 
the  payment  of  a  loan,  the  pledgee  boWl  the 
shares' in  open  market  for  a  sum  larger  than 
the  amount  of  the  loan.  Held,  that  the  plain- 
tiff could  not  recover  the  excess  in  such  an  ao 
tion,  as  it  constituted  no  part  of  his  cause  d 
action.    (Ambrose  v.  Evans,  66  Oal.  ''4.) 

97.  A  finding  that  articles  were  pledged 
which  correspond  in  description  to  the  at- 
ticles  described  in  the  complaint,  and  alleged 
to  have  been  pledged,  is  a  sufficient  identifi- 
cation of  the  articles,  without  averring  in  the 
finding  that  they  were  the  same  articles  de- 
scribed in  the  complaint,  there  being  nothing 
in  the  record  to  show  that  the  finding  could 
have  related  to  any  other  articles.  (Vander- 
siice V.  Matthews,  79  Cal.  273.) 

Finding  as  to  loss  in  action  for  recovery. 
See  ante,  VII,  7. 

Note  redeemed  from  pledge  reverts  to 
drawer.    See  Bills  and  Notes,  323. 

PLUMAS  COUNTY. 

Fees  of  clerk  of  supervisors,  effect  of  new 
constitution  on.    See  Constitutional  Law,  89. 

Fees  of  county  clerk  and  auditor  in.  See 
Offices  and  Officers,  165. 

Act  relating  to  officers  of,  effect  of,  where 
certsun  provisions  inoperative.    See  Statutes, 

vm,  15. 

POINT  SAN  JOSE  MIUTABT  BESEBTi' 
TION. 

See  San  Francisco,  XIV,  11. 

POISONS. 

Aaaaolt  with.    See  Criminal  Law,  XXI,  & 

POLICE. 

1.  The  office  of  police  commissioner  of  the 
city  and  county  of  San  Francisco  is  not  «n 
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electi'VB  office,  and  such  oommiesioners  are 
properly  appointed  under  the  provisions  of 
the  act  of  April  1,  1878,  which  is  part  of  the 
local  charter,  and  is  in  force  under  the  new 
constitation.  (People  ex  rel.  Pixley  v.  Pond, 
89  Cal.  141.) 
Cited  93  OaL  166. 

2.  Under  the  provisions  of  the  act  of  April 
1, 1878,  with  reference  to  the  police  force  of 
the  city  and  county  of  San  Francisco,  the 
police  commissioners  and  chief  of  police  are 
not  electlTe  officers.  (Staade  v.  Board  of 
Election  Oommrs.  of  City  and  County  of  San 
Francisco,  61  Oal.  SIS.) 

Cited  20  Or.  876. 

3.  The  power  of  appointing  police  commis- 
sioners of  the  aty  and  county  of  San  Fran- 
Cisco,  vested  in  the  judi^es  of  certain  district 
courts  by  the  act  of  April,  1878,  was  not  a  ju- 
dicial power,  and  did  not  pertain  to  the 
judicial  system  of  the  state.  Such  power  was 
not  continued  in  force  by  section  1 1  of  article 
XXil  of  the  new  constitution,  and  does  not 
devolve  npon  the  judges  of  the  superior  court 
of  the  city  and  county  of  San  Frandsco. 
{Heinlen  v.  Sullivan,  64  Cal.  378.) 

Cited  89  Oal.  143 ;  20  Or.  376. 

4.  Under  the  act  of  April  1, 1878,  the  re- 
spondent and  two  others  were  appointed  by 
the  district  judges  named  in  the  act  police 
commissioners  of  ihe  city  and  county  of  San 
Francisco.  No  term  of  office  was  fixed  by  the 
act.  By  the  constitution  of  1879  the  district 
courts  were  abolislied,  and  a  new  judicial  sys- 
tem established,  with  no  specific  provision  for 
the  exercise  of  the  powers  imposed  upon  the 
judges  of  the  district  court  by  the  act  of  1878. 
On  August  1, 1884,  the  relator  was  appointed 
by  the  governor  to  the  office  of  police  commis- 
sioner in  place  of  the  respondent,  and  insti- 
tuted this  action  to  try  his  title  under  the 
appointment.  Held,  that  he  was  not  entitled 
to  the  office.  (People  ex  rel.  Hinton  v.  Ham- 
mond, 66  Cal.  654.) 

Cited  89  Cal.  143;  93  Oal.  166,  158;  20  Or. 

S76,  378. 

ESect  of  new  constitution  on  police  oom- 
misaioner.    See  Fire  Department,  3. 

Police  judge  of  San  Francisco  may  act  as 
police  commissioner.    See  Judges,  77. 

5.  Chief  of  police  is  not  an  elective  office 
under  the  provisions  of  the  act  of  April  1, 
1878.  (Staude  v.  Board  of  Election  Commis- 
sioners of  City  and  County  of  San  Francisco, 
61  Cal.  313.) 

Cited  20  Or.  875, 

Reduction  of  salary.  See  Offices  and  Officers, 
157,  et  seq. 

6.  The  act  of  the  legislature  of  March,  1889, 
authorizing  the  police  commissioners  of  the 
city  of  Sacramento  to  appoint  policemen  not 
exceeding  thirty  in  number,  and  amending 
section  6  of  the  act  of  1872,  which  authorized 
the  board  of  police  commissioners  of  said  city 
to  appoint  a  permanent  police  force,  consist- 
ing ofa  captain  and  policemen  not  exceeding 
fifteen  in  number,  is  a  special  act,  and  forbid- 
den by  section  25  of  article  IV  of  the  constitu- 
tion, and  the  city  board  of  trustees  cannot  be 
compelled  by  mandamus  to  proceed  to  levy  a 
tax  under  it  to  raise  a  sum  of  money  to  pay 


the  salaries  of  the  extra  police  force  so  ap- 
pointed. (Farrell  v.  Board  of  Trustees  of  the' 
City  of  Sacramento,  85  Cal.  408.) 

7.  The  plaintiff  was  appointed  a  police  of- 
ficer of  the  city  of  Sacramento  by  tne  board 
of  police  commissioners,  and  was  afterwards 
removed  by  them,  without  written  charges  or 
trial  and  conviction,  as  required  by  the  sixth 
section  of  the  act  of  March  6,  1872,  amenda- 
tory of  the  act  incorporating  the  city  of  Sacra- 
mento. (Stats.  1871-72,  p.  244.)  Held,  the 
board  had  power  to  remove  him.  (Smith  v. 
Brown,  59  Cal.  672.) 

Cited  6  Dak.  511. 

8.  The  act  of  April  1, 1878,  creating  a  police 
life  and  health  insurance  fund  out  of  part  of 
the  monthly  salaries  of  police  officers  in  the 
city  and  cotmty  of  San  Francisco,  was  re- 
pealed by  the  act  of  March  4,  1889,  creating  a 
police  relief,  health,  and  life  insurance  and 
pension  fund,  and  merging  the  former  fund 
in  the  latter,  and  such  repeal  and  merger  was 
constitutional  and  valid  as  against  the  le^al 
representatives  of  a  member  of  the  police 
force  whose  salary  was  in  part  detained  under 
the  former  act,  but  who  did  not  die  until  after 
the  passage  of  the  latter  act.  (Pennie  t.  Beis, 
80  Cal.  266.) 

Cited  87  Cal.  544. 

Act  to  create  relief  fund  is  valid.  See  Con- 
stitutional Law,  246. 

9.  Such  repeal  and  merger  did  not  deprive 
the  police  officer  of  any  property  without  due 
process  of  law,  or  impair  any  vested  right.  A 
public  officer,  whose  term  and  compensation 
are  not  fixed  by  the  constitution,  has  no  con- 
tract by  which  he  can  hold  his  office  or  salary 
against  the  legislative  will,  and  a  repealing 
statute  destroying  a  mere  expectancy  under 
a  former  statute,  depending  upon  the  contin- 
gency of  the  death  of  such  officer,  does  not 
afiect  a  vested  right,  if  the  death  does  not 
occur  before  the  statute  is  repealed,  (Pennie 
v.  Reis,  80  Cal.  266.) 

10.  The  act  of  March  4,  1889,  to  create  a 
police  relief,  health,  and  life  insurance  fund, 
is  sufficient  as  to  its  title,  does  not  create  "  a 
special  commission"  within  the  prohibition 
of  section  13  of  article  XI  of  the  state  consti- 
tution, nor  does  it  grant  an  extra  compensa- 
tion to  any  public  officer,  or  make  to  him  any 
gift  of  public  money,  but  is  in  all  respects 
valid  and  effective.  (Pennie  v.  Reis,  80  Cal. 
266.) 

11.  A  police  officer  of  the  city  and  county  of 
San  Francisco  has  no  vested  right  to  the  sum 
paid  by  him  into  the  insurance  fund  created 
under  the  act  of  April  1,  1878  (Stats.  1878,  p. 
879),  except  upon  the  happening  of  the  con- 
tingencies mentioned  in  the  act.  (Clarke  v. 
Reis,  87  Cal.  643.) 

12.  The  police  officer,  upon  his  dismissal 
from  the  force,  is  not  entitled  to  a  mandamus 
to  compel  repayment  of  the  sum  paid  by  him 
into  the  insurance  fund,  if  the  petition  is  in- 
sufficient to  bring  him  within  any  of  the  con- 
tingencies of  the  statute  which  he  invokes. 
(Clarke  v,  Reis,  87  Cal.  543.) 

Power  to  create  office  of  policemen.  See 
Constitutional  Law,  236. 
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POLICE— POSSESSION. 


Offer  to  bribe,  offense  when  complete.  See 
Oriminal  Law,  1341, 1342. 

Arrest  without  warrant.  See  Oriminal  Law, 
66,  et  aeq. 

Feigning  accomplice.  See  Criminal  Law, 
777. 

Resisting  officers.  See  Criminal  Law,  XXI 
43. 

Liability  of  city  for  acts  of.  See  Municipal 
Corporations,  170. 

POLICE  C0UBT8. 

It  seems  that  there  is  no  provision  of 
the  law  to  authorize  a  transfer  of  an  action 
from  the  police  to  the  district  court.  (City 
of  Santa  Cruz  v.  Santa  Cnu  B.  R.  Co.,  56 
Cal.  143.) 

Creation  and    organization.    See   Courts, 

m,  2. 

Act  relating  to,  taking  effect  at  diffeirent 
times,  validity.    See  Constitutional  Law,  493. 

Amendment  to  constitution,  effect  on.  See 
Oonstitutional  Law,  117. 

Legal  establishment,  question  how  pre- 
BentM.    See  Courts,  21. 

Judges  of.    See  Judges,  VII,  6. 

Jurisdiction  of.    See  Jurisdiction,  XI,  8. 

Fines.    See  Home  for  the  Inebriates. 

Place  of  imprisonment  on  nonpayment  of 
fine.    See  Criminal  Law,  1077. 

Transfer  from  police  to  superior  court. 
See  Taxation,  600. 

Appeal,  trial  de  novo.    See  Appeals,  3341. 

POLICE  POWERS. 

See  Ordinances,  IV,  1. 

Laws  passed  under.  See  Constitutional 
Iaw,  Vm,  13. 

POLICIES. 
See  Insurance. 

POUTICAL  CODE. 

Effect  of  on  existing  municipalities.  See 
Municipal  Corporations,  IV. 

Revenue  system  in  applies  to  San  Francisco. 
See  San  Francisco,  Vlll. 

Chapter  relating  to  supervisors  does  not  ap- 
ply to  San  Francisco.    See  San  Francisco.  18. 

Construction  of.    See  Statutes,  VIII,  1. 

POLLIire  JUBT. 

See  Verdict,  XIIL 

POLLS. 

See  Elections,  VIII,  1. 

POLL  TAXES. 

See  Taxation,  XIV. 

POLLUTION. 

Water,  pollution  of.    See  Watercourses,  XIV, 
1,  I. 

POOLIITG  COITTBACTS. 

Recovery  of  loan.    See  Contracts,  146. 

POOR  LAWS. 

Power  of  state  to  exclude  paupers.  See 
Constitutional  Law,  45. 


1.  The  act  of  1883  appropriating  one  hun- 
dred dollars  per  annum  for  each  aged  person 
in  indigent  circumstances,  supported  and 
maintained  in  any  instituUon  conducted  in 
whole  and  in  part  for  their  support  and  main- 
tenance, provided  there  be  not  less  than  ten 
such  persons  supported  in  such  institution,  i» 
confined  solely  to  private  institutions,  and 
does  not  apply  to  counties,  cities,  and  towns. 
But  article  I V,  section  22,  of  the  constitution 
is  self-executing,  and  appropriates  the  same . 
pro  rata  amounts  granted  by  the  legislature 
to  private  institutions  for  the  support  of  or- 
phans and  indigent  aged  persons,  in  aid  of 
counties,  cities,  and  towns  for  similar  pur- 
poses, without  regard  to  the  number  of  such 

eereons,  or  whether  all  or  any  of  them  are 
ept  in  the  same  public  building;  and  man- 
damus will  issue  to  the  state  controller  to 
compel  pavment  of  such  pro  rata  amounts. 
(County  of  Yolo  v.  Dunn,  77  Cal.  183.) 
Cited  88  Cal.  512,  513. 

2.  Upon  the  passage  of  the  act  of  March  15, 
1883,  making  an  appropriation  of  money  ior 
the  support  of  aged  persons  in  indisent  cir- 
cumstances in  certain  private  institutions,  tlie 
city  and  county  of  San  Francisco,  under  sec- 
tion 22  of  article  IV  of  the  constitution,  with- 
out anv  further  legislative  action,  became 
entitled  to  receive  from  the  state  a  pro  rata 
appropriation  for  the  support  of  aged  persons 
in  inaigent  circumstances  in  the  city  and 
county  almshouse.  (City  and  County  of  San 
Francisco  v.  Dunn,  69  Cal.  73.) 

Cited  77  Cal.  136. 

POBT. 
See  Collector  of  the  Port ;  Gauger  of  the  Port. 
Duty  to  give  bond  on  entering.    See  Ship- 
ping, V. 

POSSESSION. 
I.  Bight  of  Owner  to  Enter  into  Posses* 

slon. 
II.  Kinds  of. 
III.  Aetnal  Possession,  What  Constitntes 

»nd  Evidence  of. 
IT.  ConstrnctlTe  Possession;  Possession  of 

Part  Under  Deed  for  the  Whole. 
T.  Possession  by  Third  Person. 
TI.  Possession  as  Eridenee  of  Title;  Prior 
Possessor,  Bights  of. 

Possession  in  particular  relations.  See  par- 
ticular title. 

Meaning  of.    See  Taxation,  282. 

Adverse  possession.  See  Adverse  Poeses- 
sion. 

Taking  possession  as  part  performance 
under  statute  of  frauds.  See  Statute  of 
Frauds,  II. 

Dedication,  effect  of  on  occupant.  See  Ded- 
ication, IV. 

Abandon  ment  of.  See  Public  Lands,  Vll  1 , 3. 

Who  to  decide  question  of.  See  San  Fran- 
cisco, 231,  2:52. 

Ouster  from.    See  San  Francisco,  XTV,  7,  dL 

Stipulation  as  to,  construction  of.  See 
Stipulations,  25. 

Action  for.    See  Landlord  and  Tenant,  V,  I. 

Action  for  possession  under  deed  absolute 
intended  as  mortgage.    See  Mortgages,  II.  2,  g. 
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Allesations  of.  See  Ejectment,  V,  3,  a,  b ; 
Forcible  Entry  and  Unlawful  Detainer,  162, 
163. 

Qnestion  for  jnry.  See  Forcible  Entry  and 
Unlawful  Detainer,  VI,  6,  b,  F. 

Judgment  for  possession  where  one  in  pos- 
aesfflon,  validity  of.    See  Judgments,  XII,  14. 

Writ  of  restitation.  See  Ejectment,  XXI ; 
Forcible  Entry  and  Unlawful  Detainer,  VI, 
16. 

Writ  of  poBsesaion.  See  Assistance;  Quiet- 
ing Title,  in,  16;  Writs  of  Possession. 

Keetraining  writs  of  restitution.  See  In- 
junctions, II,  2,  f. 

Appeal,  poeaiession  pending.  See  Mexican 
Lands,  I,  ^.  L 

I.  BIgkt  of  Owner  to  Enter  Into  Posses- 
sion. 

1.  Parties  having  the  title  and  the  present 
right  of  possession  can  always  enter  peaceably 
into  the  possession  of  premises,  and  cannot 
be  held  liable  for  so  doing  in  trespass  or  eject- 
ment. If  he  uses  force,  the  remedy  is  by 
forcible  entry  and  detainer.  (Henderson  v. 
GreweU,  8  Oal.  581.) 

n.  Kinds  ef. 

2.  Possession  of  real  property  is  of  two 
kinds :  the  one  constructive,  depending  upon 
the  title  and  the  right  to  the  actual  possession, 
and  the  other  subsisting  in  the  actual  occupa- 
tion.   (Gaboon  y.  Marshall,  26  Gal.  197.) 

Gonstructive  possession.    See  post,  IV. 
Actual  poesession.    See  poet,  III. 
Possession  by  third  person.    See  post,  V. 

m.  Aetna!  Possession;  What  Constltntes, 
and  Erldenee  of. 

Actual  poesession,  what  constitutes.  See 
Mexican  Lands,  104 ;  Public  Lands,  lUl ;  San 
Francisco,  211,  et  seq. 

Actual,  meaning  of.    See  Public  Lands,  99. 

3.  If  owner  has  full  dominion  and  control 
of  his  property  (which  he  has,  if  not  held 
adversely),  be  may  well  be  said  to  be  in  pos- 
session, in  ever^  sense  of  the  word.  Per  l^m- 
ple,  J.,  dissenting.  (Sepnlveda  v.  Sepulveda, 
89  Gal.  13.) 

4.  At  common  law  the  owner,  after  a  mere 
entry,  is  deemed  in  the  actual  po68e8sion,until 
onsted  by  an  actual  adverse  possession.  By 
Temple,  J.,  dissenting.  (Sepulveda  t.  Sepul- 
veda, 39  Gal.  13.) 

6.  Acts  of  ownership  and  dominion  over 
land,  which  may  be  sufficient  to  constitute  an 
actoal  possession,  vary  according  to  the  con- 
dition, size,  and  locality  of  the  tract.  (Brum- 
agim  Y.  Bradshaw,  39  GaU  24.) 
dted  9  Utah,  29.) 

6.  The  whole  theory  of  a  possessio  pedis 
rests  upon  the  assumption  that  the  acts  of 
dominion  which  establish  it  are  such  open, 
notorious  acts  of  ownership  as  usually  accom- 
pany the  poasession  of  real  property,  and 
natorally  spring  from  a  claim  of  exclusive 
dominion.  (Brumt^im  v.  Bradshaw,  39  Cal. 
24.) 

7.  Actual  possession  of  land  can  only  be 
taken  by  such  open,  unequivocal,  and  notori- 
ous acts  of  dominion  as  plainly  indicate  to 


the  public  that  he  who  performs  them  has 
appropriated  the  land,  and  claims  the  exclu- 
sive dominion  over  it.  (Brumagim  v.  Brad- 
shaw, 39  Oal.  24.) 

Cited  57  Oal.  546;  74  Gal.  16, 18;  76  Cal.  253; 
85  Cal.  166;  8  Mont.  13% 

8.  A  party  may  be  in  possession  of  land 
without  personal  residence  thereon,  or  with- 
out having  personally  cultivated  or  improved 
it.    (Barstow  v.  Newman,  34  Gal.  90.) 
Cited  47  Gal.  31 ;  76  Gal.  254. 

9.  A  sufficient  inclosure  is  of  itself  an  actual 
possession  of  land,  without  a  residence  upon 
It,  cultivation,  or  other  act  of  domain.  (CJon- 
roy  V.  Duane,  45  Gal.  597.) 

Cited  81  Gal.  595. 

10.  The  word  "  occupation"  may  be  so  nf>ed 
in  connection  with  other  expressions,  or  under 
peculiar  facts  of  a  case,  as  to  signify  a  resi- 
dence. But  ordinarily  the  expression,  occu- 
pation, possessio  pedis,  subjection  to  the  will 
and  control,  are  employed  as  synonymous 
terms,  and  as  signifying  actual  possession. 
(Lawrence  v.  Fulton,  19  Cal.  683.) 

Cited  71  Cal.  211 ;  82  Gal.  143 ;  4  Nev.  67. 

11.  Residence  upon  premises  is  not  indis- 
pensable to  their  actual  possession,  nor  is 
cultivation  necessary,  nor  improvement,  as 
contradistinguished  irom  the  erection  of 
fences  or  substantial  barriers,  marking  the 
line  of  the  premises  over  which  control  is  as- 
serted. (Gray  y.  Collins,  42  Gal.  152.) 
Cited 3Mont.  135;  5  Utah,  121,  122. 

12.  The  erection  of  a  substantial  fence  and 
planting  of  ornamental  trees  around  a  city  lot 
amount  to  actual  poesession  and  cultivation 
of  it,  as  appropriate  to  such  lot  as  the  season- 
able plowing  and  sowing  of  agricultural  lands 
would  be,  and  equally  significant  as  acts 
manifesting  control  over  the  premises.  (Gray 
V.  Collins,  42  Cal.  152.) 

13.  Mere  survey  and  marking  lines  of  boun- 
dary, without  indoeure  of  the  premises,  is  not 
a  possession  in  law,  unless  made  so  by  com- 
plying with  the  statute  in  reference  to  the 
mode  of  maintaining  possessory  actions  on 
public  lands.    (Bird  v.  Dennison,  7  (Dal.  297.) 

14.  Actual  possession  of  land  may  be  bad 
without  fences  or  inclosure.  (McOreery  v. 
Everding,  44  Gal.  246.) 

Cited  67  Gal.  300 ;  74  Cal.  16. 

16.  Substantial,  artificial  inclosure,  erected 
around  entire  tract,  is  act  of  dominion,  and 
is  held  to  be,  of  itself,  sufficient  to  constitute 
actual  possession.  (Brumagim  v.  Bradshaw, 
39  Cal.  24.) 
Cited  81  Cal.  596. 

16.  Inclosure,  partly  by  natural  and  partly 
by  artificial  barriers,  will,  under  certain  cir- 
cumstances, likewise  establish  an  actual  pos- 
session ;  but  it  does  not  follow  that  every 
such  inclosure  establishes  an  actual  posses- 
sion, as  a  conclusion  of  law.  (Brumagim  v. 
Bradshaw,  39  Cal.  24.) 

Cited  75  dal.  686. 

17.  When  an  inclosure  by  such  barriers  is 
relied  upon  as  establishing  the  actual  posses- 
sion it  IS  the  province  of  the  jury,  upon  all 
the  proofs,  and  considering  the  quantity,  lo- 
cality, and  cliaracter  of  the  land,  to  decide 
whether  or  not  the  artificial  baniers  were 
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BuflBcient  to  notify  the  public  that  the  land 
was  appropriated,  and  to  impart  to  the  claim 
of  appropriation  the  characteriatic  notoriety 
and  indicia  of  ownership.  (Brumagim  v. 
Bradsbaw,  39  Cal.  24.) 
See  poet,  26. 

18.  It  is  error  for  the  court,  in  its  instnic- 
tiona  to  the  jury,  to  assume,  as  a  conclusion  of 
law,  tliat  a  substantial  inclosure,  partly  natu- 
ral and  partly  artificial,  necessarily  estab- 
lished the  actual  possession  of  the  tract  of 
Uuid.    (Brumagim  v.  Bradsliaw,  39  Cal.  24.) 

19.  A  natural  barrier,  such  as  a  deep  stream, 
a  precipitous  cliff,  the  shore  of  the  ocean,  and 
the  like,  will  serve  as  a  portion  of  an  inclo- 
sure  of  land,  and  render  a  fence  unnecessary, 
in  order  to  constitute  possession.  (Conroy  t. 
Duane,  46  Cal.  597.) 

20.  A  general  inclosure  of  a  large  tract  of 
land  is  not  sufiBcient  to  constitute  an  actual 
exclusive  possession  of  a  specific  parcel  within 
itf  when  it  appears  that  much  of  the  land 
within  the  inclosure  is  not  claimed,  and  much 
of  it  is  in  the  actual  occupancy  of  parties 
claiming  and  holding  adversely.  (Walsh  v. 
Hill,  41  Cal.  671.) 

Cited  67  Cal.  546. 

21.  Where  several  persons  were  owners  of 
separate  tracts  of  land  within  an  outside  fence, 
which  formed  a  common  inclosure,  but  the 
division  lines  of  the  separate  tracts  within  the 
common  inclosure  were  well  known  and  de- 
fined, and  each  person  cultivated  his  own 
tract,  the  general  outside  fence  constituted  as 
full  and  complete  au  actual  possession  in  the 
owner  of  each  separate  tract  as  though  it  had 
been  inclosed  by  a  lawful  fence.  (Uussey  v. 
McDermott,  23  Cal.  413.) 

22.  If  two  owners  in  severalty  of  adjoining 
tracts  of  land  by  mutual  consent  inclose  the 
two  tracts  together  bv  a  fence  around  the 
exterior  boundaries  of  both,  the  inclosure  thus 
made  constitutes  possession  as  against  anj 
third  party  who  is  a  mere  intruder;  and  it  is 
immaterial  whether  the  lands  are  public  or 
private,  where  the  contest  is  merely  one  of 
alleged  possessory  rights  between  the  parties 
to  the  action.  (Reay  v.  Butler,  96  Cal.  206.) 

23.  Fact  that  party  had  cattle  on  land,  or 
was  there  for  short  periods  himself,  or  that 
he  claimed  within  given  limits,  is,  in  the  ab- 
sence of  any  inclosure  or  some  visible  physi- 
cal signs  01  the  extent  of  his  boundaries  or 
claim,  insufficient  to  show  the  fact  of  posses- 
sion of  any  particular  tract,  when  others  were 
also  in  possession.  (Wilson  v.  Corbier,  13 
Cal.  166.) 

24.  Mere  fact  of  cutting  grass  upon  land  in 
the  previous  possession  of  another  is  not  evi- 
dence of  actual  possession  of  the  land  being 
in  the  one  cutting  it,  in  an  action  by  the 
former  occupant  for  the  grass  or  hay  so  cut. 
(Page  V.  Fowler,  37  Cal.  100.) 

26.  Persons  in  the  casual  and  temporary 
occupancy  of  an  island,  a  part  of  the  public 
domain,  engaged  in  the  pursuit  of  hunting, 
fishing,  or  gathering  the  eggB  of  wild  birds 
deposited  there,  and  who  do  not  occupy  the 
land  for  purposes  of  husbandry,  residence,  or 
commerce,  are  not  in  such  possession  of  the 
same  as  to  entitle  them  to  exclude  others  who 


desire  to  occupy  it  for  s  like  purpose,  or  to 
justify  them  in  resisting  by  force  others  who 
attempt  to  land  upon  it  to  eneage  in  the  same 
pursmt.    (People  v.  Batchelder,  27  Cal.  69.) 

What  constitutes  possession.  See  Public 
Lands.  VIII,  2. 

Agricultural  lands,  possession  of.  See  For- 
cible Entry  and  Unlawful  Detainer,  VI, 
6,  b,  A. 

Marsh  land,  possession  of.  See  Forcible 
Entry  and  Detainer,  VI,  6,  b,  A. 

Salt  marsh  land,  possession  of.  See  Quiet- 
ing Title,  88, 

Ditch,  what  constitutes  possession  of.  See 
Watercourses,  XII,  3. 

Ditches  and  canals,  possession  of.  See 
Watercourses,  XII,  8. 

Possession  maintained  by  force.  See  Forci- 
ble  Entry  and  Unlawful  Detainer,  VI,  6,  b,  B. 

Scrambling  possession.  See  Forcible  Entry 
and  Unlawful  Detainer,  VI,  6,  b,  C. 

Sufficiency  of  under  Van  Ness  ordinance. 
See  San  Francisco,  XIV,  7,  d. 

Sufficiency  of  is  question  for  jury.  See  Pub- 
lic Lands,  104. 

26.  Whether  one  who  claims  possession  of  a 
particular  piece  of  land  has  actual  possession 
of  It  or  not  is  a  question  of  fact,  and  the  bur- 
den is  upon  him  to  establish  the  fact  by  com- 
petent evidence.  (Bullock  v.  Bouse,  81  CaL 
590.) 

See  ante,  17,  18. 

27.  A  deed  which  conveys  to  the  grantee  all 
the  grantor's  right  and  title,  and  all  his  rifjht 
of  possession,  does  not  show,  or  tend  to  show, 
any  actual  possession  in  the  grantee,  nor  any 
change  of  possession  from  the  grantor  to  the 
grantee.    (SancheE  v.  Loureyro,  46Cal.  641.) 

28.  The  finding  of  the  court  of  possession 
by  the  defendants  was  justified  by  the  evi- 
dence.   (RouBset  V.  Reay,  60  Cal.  328.) 

Evidence  of  possession.  See  Publiq  Lands, 
VIII,  2;  Trespass,  III,  8. 

Evidence  of  possession  under  Van  Ness 
ordinance.    See  San  Fi^ncisco,  XIV,  7,  d. 

Title,  possession  of  puebio  grant  as  evidence 
of.    See  Mexican  Lands,  II,  4,  q. 

Contract  of  sale  as  evidence  to  show  nature 
of.    See  Vendor  and  Vendee,  178. 

Notice  of  appropriation  of  water  as  evi- 
dence of  possession.    See  Watercourses,  265. 

IT.  ConstmetlTe  Possession;  Possession  of 
Part  Under  Deed  for  the  Whole. 

29.  A  party's  possession  is  not  always  con- 
fined to  his  actual  inclosure.  (Castro  v.  Uill, 
5  Cal.  40.) 

80.  Possession  of  a  whole  tract  by  entry  on 
a  part,  under  a  deed  calling  for  the  whole, 
can  only  be  obtained  when  it  appears  (1) 
that  the  deed  is  for  a  specific  parcel  of  land, 
with  distinct  boundaries,  and  purports,  on  itM 
face,  to  convey  an  estate  in  the  whole  tract, 
which  entitles  the  grantee  to  the  possession 
of  the  whole;  (2)  that  the  grantee  en- 
tered under  the  deied,  believing,  in  good  faith, 
that  by  virtue  of  the  deed  he  had  acquired  an 
estate  in  the  land,  which,  in  law,  entitled 
him  to  the  possession  of  the  whole  tract; 
(3)  that  there  is  no  adverse  possession.  (Wolf- 
skill  V.  Malajowich,  39  Cal.  276.) 
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Cited  44  Cal.  «06;  74  Ori.  16;  77  Cal.  492;  11 
Nev.  182. 

31.  One  who  receives  a  deed  of  land  from 
another  who  is  residing  on  a  portion  of  it, 
and  claiming  to  the  boundaries  described  in 
the  deed,  and  who  then  enters  on  the  poeses- 
sioQ  of  bis  grantor,  is,  in  contemplation  of  the 
law,  in  possession  of  the  whole  tract  described 
in  the  deed.  (Hoag  v.  Pierce,  28  Gal.  187.) 
Cited  38  Oal.  487 ;  74  Cal.  16. 

32.  Whan  one  enters  upon  a  portion  of  a 
tract  of  land,  claiming  the  whole  under  a 
deed,  no  other  party  being  in  the  adverse  poe- 
■eesion  of  any  part  of  it,  his  poeseesion  ex- 
tends to  the  bounds  of  his  deea.  (Rossell  v. 
Harris,  38  Cal.  426,  cited  44  Gal.  492,  74  Gal. 
16;  Rose  v.  Davie,  11  Cal.  133,  cited  23  Cal. 
437,  25Cal.  188,  S8  0al.  487;  Hicks  v.  Cole- 
man, 25  Gal.  122,  cited  28  Cal.  191,  SO  Cal.  358, 
639,  38  Cal.  428,  487,  676,  39  Cal.  280,  40  Cal. 
308,  43  Cal.  675,  44  Cal.  493,  74  Cal.  15,  16; 
Avres  t.  Bensley,  32  Cal.  620,  cited  38  Cal. 
476,  487, 39  Cal.  280,  43  Oal.  575,  74  Gal.  16.) 

33.  A  party  who  enters  into  the  actual  i>os- 
seesion  of  a  portion  of  a  tract  of  land,  claim- 
ing the  whole  under  a  deed  in  which  the 
entire  tract  is  described  by  metes  and  bounds, 
is  not  limited  in  his  possession  to  his  actual 
incloeure  or  possession,  but  acquires  con- 
structive possession  to  the  entire  tract,  if 
it  is  not  in  the  adverse  poeseesion  of  any  other 
person  at  the  time  of  his  entry ;  and  such 
person,  in  an  action  to  recover  possession  of 
the  land,  will  prevail  against  one  who  enters 
subsequently  upon  the  uninclosed  part  as  a 
mere  intruder,  or  showing  color  of  title  only. 
(Walsh  V.  Hill,  38  Gal.  481.) 

Cited  38  Cal.  674;  379  Cal.  280;  74  Cal.  16;  76 
Cal.  255;  77  Gal.  492. 

34.  The  rule  in  such  cases  is  not  limited  to 
small  tracts  of  land,  such  as  are  usually  occu- 
pied and  cultivated  for  farms.  (Hicks  t.  Cole- 
man, 25  Cal.  122.) 

35.  Possession  of  a  part,  under  a  deed  to  the 
whole  tract,  where  the  possessor's  grantors 
had  the  land  surveyed,  and  the  lines  marked 
by  the  blazing  of  trees,  is  sufficient  possession, 
as  against  a  party  who  enters  upon  a  part  of 
the  tract,  and  builds  a  fence  wholly  insuf- 
ficient for  any  other  purpose  than  to  mark 
the  line  of  his  claim.  (Baldwin  t.  Simpson, 
12  Oal.  560.) 

Cited  23  Gal.  487;  25  Oal.  138;  38  Oal.  487, 
488 ;  38  Cal.  675;  3  N.  Mex.  238. 
86.  The  principle,  that  one  who  enters  upon 
land  under  a  deed  with  specific  boundaries 
possesses  to  the  extent  of  the  boundary  given, 
extends  to  unrecorded  deeds,  with  respect  to 
those,  at  least,  who  have  actual  knowledge  of 
the  terms  of  the  deed  and  the  grantee's  claim 
onder  it.     (Roberts  v.  Unger,  30  Gal.  676.) 

37.  To  enable  a  party  to  maintain  a  oon- 
ttmctive  possession  of  a  large  tract  of  land  by 
the  actual  possession  of  a  small  portion  of  it, 
nnder  a  deed,  it  must  appear  that  he  entered 
under  his  deed,  and  founded  his  claim  upon 
it  in  good  faith.  (Gannon  v.  Union  Lumber 
Co.,  38  Cal.  672.) 

Cited  30  Cal.  280 ;  74  Gal,  16;  19  Not.  42. 

38.  A  person  who  takes  a  deed  from  a  stran- 
ger to  the  land,  for  the  purpose  of  adding  a 


constructive  possession  of  a  larger  tract  to 
the  actual  poBsession  of  a  smaller  tract,  obtains 
none  of  the  benefits  of  a  constructive  posses- 
sion thereby.  (Gannon  v.  Union  Lumber 
Ck).,  38  Cal.  672.) 

89.  If  the  land  conveyed  is  known  to  the 
parties  to  the  conveyance  to  be  a  part  of  the 
public  domain,  to  which  the  grantor  has  no 
title  or  color  of  title,  an  entr^  under  the  deed 
gives  no  constructive  possession  to  any  portion 
of  it.  Per  Crockett,  J.  (Cannon  v.  Union 
Lumber  Co.,  38  Cal.  672.) 

40.  The  question  not  decided  whether  a  per- 
son who  enters  into  possession  of  a  piece  of 
land  under  a  deed  conveving  a  larger  tract, 
with  constructive  notice  that  his  grantor  had 
before  conveyed  the  whole  tract  to  another, 
is  so  affected  by  this  constructive  notice  that 
he  cannot  say  he  entered  under  his  deed, 
believing  in  good  faith  that  it  transferred  to 
him  the  right  to  the  possession  of  the  whole 
tract.  (Russell  v.  Harris,  44  Cal.  489.) 
Cited  2  Mont.  170. 

41.  If  one  who  is  in  actual  possession  of  por- 
tion of  tract,  claiming  whole,  makes  convey- 
ance of  the  whole,  and  the  grantee  enters 
into  actual  possession  of  such  part,  claiming 
the  whole,  such  entry,  under  deed,  gives  the 
grantee  constructive  possession  of  the  whole 
tract.  (Donahue  v.  Gallavan,  43  Gal.  573.) 
Cited  74  Cal.  16. 

42.  Fact  that  grantor  in  deed  had  neither 
title  nor  actual  possession  puts  the  case  with- 
in, instead  of  without,  the  rule.  It  is  the 
want  of  title  and  actual  possession  in  the 
grantor  that  renders  the  rule  necessary  to 
the  grantee.    (Walsh  v.  Hill,  38  C^.  481.) 

43.  The  general  rule  is,  that  where  a  partv 
enters,  in  good  faith,  upon  a  tract  of  land  witn 
color  of  title,  under  a  deed  purporting  to  con- 
vey the  tract  with  specific  boundaries,  no  per- 
son being  in  the  adverse  possession  at  the 
time,  and  he  takes  and  holds  actual  possession 
of  a  part,  bona  fide,  claiming  title  and  posses- 
sion of  the  whole  tract  described  in  the  deed, 
he  is  deemed  to  have  possession  of  the  whole 
tract  within  the  boundaries  of  the  deed.  This 
rule,  however,  cannot  be  held  to  apply  to  a 
case  where  a  person  in  possession  of  a  small 
tract  makes  a  conveyance  of  a  large  tract 
greatly  exceeding  his  actual  possession,  when 
he  has  no  color  of  title  beyond  his  possession. 
(Kile  V.  Tubbs,  23  Cal.  431.) 

Cited  4  Mont.  463;  14  Or.  364. 

44.  A  grantee,  entering  into  possession  un- 
der a  deed,  thereby  acquires  no  greater  posses- 
sion than  his  grantor  had.  (Bird  v.  Dennison, 
7  Cal.  297.) 

CJonstructive  ix>S8e8Bion.  See  Adverse  Tos- 
session,  II,  5,  h ;  Fraudulent  GonveyanceSj  11, 
9,  b,  B;  Landlord  and  Tenant,  Y,  2;  Mines 
and  Mining,  VIII,  2;  Public  Lands,  VIII,  2. 

Constructive,  deed  of  possessory  claim  does 
not  convey.    See  Public  Lands,  161. 

Part,  possession  of.  See  Mines  and  Mining, 
VIU,  2. 

Possession  of  part,  whether  will  support 
judgment.    See  Ejectment,  38,  39. 

y.  Possegslon  bjr  Third  Ferson. 

46.  The  plaintiffs  had  been  in  possession  iot 
more  than  two  years ;  the  premises  had  been 
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improved  by  them,  and,  at  the  time  of  the 
entry  of  the  defendants,  which  was  in  their 
absence,  the  land  was  in  express  charge  of 
their  agents.  Held,  conclusive  evidence  of 
actual  possession.  (Moore  v.  Goslin,  6  Cal. 
266.) 

Agent,  possession  by.  See  Forcible  Entry 
and  Unlawful  Detainer,  VI,  6,  b,  A. 

46.  Possession  of  servant  is  possession  of 
the  master.    (Goodwin  v.  (larr,  8  Oal.  616.) 

47.  In  ejectment,  when  the  issue  is  prior 
possession,  proof  by  plaintiff  that  he  was  in 
possession,  by  his  servants,  of  houses  on  the 
demanded  premises,  makes  a  prima  facie  ease 
sufficient  to  go  to  the  jury.  (Donahue  v.  Gal- 
lavan,  43  Cal.  578.) 

48.  Possession  of  the  grantor  under  whom 
the  plaintiff  claims  inures  to  the  benefit  of 
such  plaintiff.    (Rose  v.  Davis,  11  Cal.  133.) 

49.  If  one  who  has  not  been  in  the  actual 
possession  of  land  claims  title  on  the  ground  of 
prior  possession  be  must  not  only  show  the 
conveyances  of  his  grantors,  but  must  show 
that  they  were  in  the  actual  occupation  and 
possession  of  tiie  land.  (Borel  t.  Rollins,  80 
Cal.  408.) 

50.  If  possession  is  acquired  of  a  part  of  a 
tract  of  land  by  the  entry  of  a  tenant  within 
and  upon  certam  described  limits,  it  gives  to 
the  landlord  possession  only  to  the  extent  of 
the  described  limits ;  but,  if  the  lease  contains 
no  definite  boundaries,  the  possession  of  the 
tenant  gives  to  the  landlord  a  possession  co- 
extensive with  the  boundaries  of  the  whole 
tract.    (Walsh  v.  Hill,  38  Cal.  481.) 

Cotenants,  possession  by.  See  Cotenancy, 
11,  7. 

Rights  of  sheriff  to  retain.  See  Sheriffs, 
IV,  8,  j. 

Partners,  right  of  to  possession.    See  Part- 
nership, VIII,  1. 
'     Pledgee,  right  to  retain.  See  Pledges,  VII,  3. 

VI.  Possession  as  Erideneo  of  Tlttej  Prior 
Possessor,  Bl^rhto  of. 

51.  Possession  of  personal  property  is  prima 
facie  evidence  of  ownership.  ((Goodwin  v. 
Qan,  8  Gal.  615.) 

52.  Lawful  possession  of  personal  property 
IS  prima  facie  evidence  of  ownership.  (Kil- 
ley  v.  Scannell.  12  Cal.  73.) 

53.  The  rule  of  law,  that  possession  of  per- 
gonal property  is  prima  facie  evidence  of 
ownersnip,  is  uniform  in  its  application.  The 
question  of  the  ownership  of  a  vessel  forma 
no  exception  to  the  rule.  (Bailey  t.  Steamer 
New  World,  2  Cal.  370.) 

Cited  8  Oal.  617. 

64.  Possession  of  personal  property  by  a 
person  engaged  in  business  on  his  own  ac- 
count is  only  prima  facie  evidence  of  owner- 
ship, and  does  not  prevail  against  the  true 
owner,  except  as  to  negotiable  instruments, 
and  whatever  comes  under  the  general  de- 
nomination of  currency.  (Wright  v.  Solo- 
mon, 19  Cal.  64.) 
Cited  36  Cal.  158. 

55.  Lands  held  by  no  other  tennre  than 
possession  may  be  ttie  legitimate  subjects  of 
GontroL    (Johnson  v.  Rickett,  6  Oal.  218.) 


66.  Parties  in  possession  of  land,  claiming 
title,  are  presumed  to  be  owners  thereof 
(Sacramento  Valley  R.  R.  Co.  v.  Moffatt,  7 
Cal.  577;  Williamson  v.  Tobey,  86  Cal.  497.) 
_  57.  Proof  that  a  party  had  actual  posses- 
sion of  land  is  prima  facie  evidence  of  title. 
(Kelly  v.  Mack,  49  Cal.  623;  McGovern  v. 
Mowry,  91  Cal.  383.) 

58.  Poeseaeion  of  land  at  death  of  party 
gives  prima  facie  title  to  his  heirs  or  repre- 
sentatives. Baldwin,  J,  (Gr^ory  v.  Mc- 
Pherson,  13  Cal.  562.) 

59.  It  is  not  province  of  jury  to  determine 
whether  a  grant  could  fairly  be  presumed 
from  a  possession  of  a  certain  character. 
(Castro  V.  Gill,  5  Cal.  40.) 

60.  Actual  possession  of  property  is  only 
evidence  of  title  and  may  exist  without  own- 
ership.   (Zaro  V.  Dakan,  76  Cal.  565.) 

61.  A  party  who  has  been  permitted  to  re- 
main in  possession  under  contract  for  the 
purchase  of  land  for  a  long  period  of  time, 
without  objection,  will  \ie  held  to  be  in  pos- 
session under  his  contract,  althoueh  his  orig- 
inal entry  may  not  have  been  under  the 
contract,  and  no  provision  as  topossession 
was  contained  in  it.  (Love  t.  Watkint,  40 
Cal.  647.) 

62.  Where  two  parties  rely  upon  posses- 
sion solely,  as  proof  of  title,  the  presumption 
of  ownership  is  in  favor  oi  the  first  possessor. 
(Potter  v.  Knowles,  5  Cal.  87.) 

63.  Where  the  title  to  land  rests  in  posses- 
sion only,  the  prior  possessor  has  the  better 
title.    (Ayres  v.  Bensley,  32  Cal.  620.) 

64.  In  an  action  for  the  recovery  of  land, 
possession  gives  the  better  right  against  a 
mere  intruder;  and,  when  the  possession  is 
shown  in  the  plaintiff,  a  nonsuit  should  not 
be  ordered.  (Wolfskill  v.  Malajowich,  99 
Cal.  276.) 

65.  Prior  possession  is  evidence  of  title, 
and  this  cannot,  by  any  system  of  reasoninj;, 
be  made  to  yield  to  mere  color  of  title.  (Nor- 
ris  v.  Russell,  5  Cal.  249.) 

Cited  25  Cal.  141. 

66.  The  fact  of  prior  possession  being  evi- 
dence of  title  is  not  for  a  jury  to  determine; 
it  isao  declared  by  law.  (Castro  v.  Gill,  5 
Cal.  40.) 

Cited  7  Cal.  819. 

67.  The  person  who  first  takes  possession 
of  land  makes  it  his  by  occupancy  as  against 
all  the  world  except  the  true  owner,  and  the 
land  remains  his  as  against  all  persons  enter- 
ing afterwards  without  his  consent,  and  with- 
out title,  unless  he  abandons  it,  or  it  is  taken 
from  him  by  some  method  known  to  the  law. 
(Moon  V.  Rollins,  38  Cal.  333.) 

68.  A  had  a  house,  corral,  garden,  and 
orchard  on  a  tract  of  eighty  acres_  of  land, 
and  claimed  possession  of  the  entire  tract: 
but  his  actual  possession  did  not  extend 
beyond  his  improvements.  B  afterwards  in- 
closed the  entire  tract  with  a  fence,  and  pat 
another  bouse  thereon.  A  then  broi^ht 
an  action  against  B  to  recover  possession  of 
the  entire  tract,  and  the  defendant  recovered 
judgment.  Held,  that  the  judgment  was 
erroneous  in  this,  that  A  was  entitled  to 
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iodgmenl  for  tbe  house,  ooml,  garden,  and 
oictiard,  of  which   he  had  tbe  prior  actnal 
poaeeesion.     (Kile  v.  TubbB,  23  CaL  431.) 
Cited  38  Cal.  487,  489. 

09.  Mere  prior  poeeession  of  land  cannot 
prevail  against  present  possesaion  of  defend- 
ant, taken  under  claim  of  title  derived,  reg- 
ularly or  not,  from  the  rightful  owner. 
(Gregory  ▼.  Haynes,  13  Cal.  691.) 

Notice,  possession  as.    See  Notice,  11,  3. 

Presumption  of  grant  from  long  possession, 
vhat  repels.    See  Presumptions,  Zi. 

Presumption  of  title  from  possession.  See 
Husband  and  Wife,  256;  Publio  Lands,  227. 

Prima  facie  evidence  of  title.  See  Forcible 
Entry  and  Unlawful  Detainer,  83. 

ikiuities  of  occupant  without  title.  See 
Agency,  125. 

F0STHUM0118  CHILDREIT. 

Inheritance  d.  See  Estates  of  Deceased 
Persons,  VIII,  4,  e. 

F0STMA8TEB8. 

Mail  contracts.    See  Mail  Contracts. 

OoBtract  of,  when  void.  See  Contracts, 
170,  et  seq. 

If,  'in  order  to  secure  a  fit  location  for 
an  ofiBoe,  it  should  be  necessary  for  a  post- 
master to  agree  to  locate  and  continue  it  at  a 
particular  place,  a  contract  to  that  effect 
might  be  valid,  but  to  maintain  an  action 
thereon  such  necessity  would  be  required  to 
be  affirmatively  shown.  (Spence  v.  Harvey, 
22Cal.336.) 

P08T0FFICE8. 
See  Postmasters. 

Mail  contracts.    See  Mail  (Contracts. 

POTBEBO. 

Judicial  notice  as  to.    See  Judicial  Notice, 

POWDEB. 

See  Explosives. 

POWDEB  MIGAZIHES. 

See  Explosives,  11. 

POWEBS. 

Extent  of.    See  AgenCT,  m. 

Defective  execution  of.      See  Equity,  III, 

Defective  execution  of  power,  aider  of.  See 
Agency,  III,  4,  c 

Sales  under.  See  Estates  of  Deceased  Per- 
sons, VII,  2. 

Power  to  sell  for  delinquent  taxes.  See 
Taxation,  XII,  5,  b. 

J  udges.  powers  of  at  chambers.  See  Plead- 
ing uid  Practice,  XVI. 

Arbitrators,  i>owers  of.  See  Arbitration 
and  Award,  V,  4. 

Mortgage,  power  of  sale  in.  See  Mortgages, 
VII.  7. 

Franchise,  power  to  grant.  See  Franchises, 
U. 

Supervisors,  powers  of.   See  Supervisors,  V. 

Offioera,  powers  <rf.  See  Oflicea  and  Officers, 
VII. 


Municipalities,  powers  of.    See  Municipal 
(^rporations,  IX,  2. 
Implied  in  statute.    See  Statutes,  VIII,  17. 

POVEBS  OF  ATTOBITEY. 

See  Agency. 

Sufficiency  of  description  in.  See  Public 
Lands,  VIII,  4. 

Certified  copies  of.    See  Evidence,  II,  7,  e. 

A  power  of  attorney,  thoueh  coupled 
with  an  interest,  and  claimed  to  De  irrevoca- 
ble, cannot  be  used  to  justify  a  conveyance  by 
the  agent,  when  he  claimed  the  property  as 
his  own,  and  conveyed  it  in  his  own  name  as 
his  own,  and  not  under  the  power  of  attorney. 
(Watson  V.  Sutro,  86  Cal.  501.) 

PBACTICAL  LOCATION. 

Boundary,  practical  location  of.  See  Bound* 
ariea,  I. 

PBACTICE. 
See  Federal  Practice;  Pleading  and  Practice. 

PBACTICE  ACT. 

See  Pleading  and  Practice,  IV. 

PBATEB. 

Complaint,  prayer  in.  See  Pleading  and 
Practice,  VIII,  9. 

Demurrer  to  prayer.  See  Pleading  and 
Practice,  X,  8. 

Amendment  of.  See  Pleading  and  Practice, 
XI,  13. 

Judgment  in  excess  of  amount  prayed  for. 
See  Judgments,  XII,  4. 

PBECATOBT  TRUSTS. 

See  Wills,  XI,  16. 

PBECEDENTS. 

See  Stare  Decisis. 

Effect  of  precedents  on  construction  Ot  wilL 
See  Wills,  XI,  3. 

FBE-EMPTIOK. 

See  Public  Lands,  DC. 

PBE.EXISTIITtt  DEBT. 

Sale  in  consideration  oL  See  Fraudulent 
Conveyances,  II,  6. 

PBEFEBENCE. 

Effect  of.  See  Assignments  for  the  Benefit 
of  Creditors,  V,  3. 

Secret.    See  Composition,  10. 

Power  to  prefer.  See  Bankruptcy  and  In- 
solvencjr,  V. 

Legacies  and  devises,  preference  between. 
See  Wills.  XI.  12. 

Public  administrators,  preference  of.  See 
Executors  and  Administrators,  XV,  3. 

Right  to  letters.  See  Executors  and  Ad- 
ministrators. II,  4. 

Validity  of.  See  Fraudulent  (Conveyances, 
n,  6. 

Carriers,  discrimination  by.  See  Common 
Carriers,  IL 
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PBEFEBBED  CLAIMS. 

See  Estates  of  Deceased  PersonB,  256« 
Laborers.    See  Master  and  Servant,  II,  8. 

PBELIHINABT  EXAMIKATIOS. 

See  Criminal  Law,  XIL 

FBEHISES. 

Conflict  between  and  babendom.  See 
Deeds,  VIU.  2. 

PBEMIIJM. 
See  Insurance,  I,  7. 

PBESCBIPTIOir. 

See  Adverse  Possession. 

Bight  to  violate  penal  statute  cannot  be. 
See  Watercourses,  30. 

Prescriptive  riebt  to  maintain  dam.  See 
Watercourses,  XI,  1. 

Effect  of,  on  nuisance.    See  Nuisances,  IV. 

PBESENTATIOK. 

Claims,  presentation  of.  See  Estates  of 
Deceased  Persons,  VI,  3. 

Claims  against  county,  presentation  of. 
See  Counties,  VIII,  6,  a ;  Supervisors,  V,  6,  c. 

Pueblo  grant,  presentation  of.  See  Mexi- 
can Lands,  II,  6. 

Claims,  presentation  oL  See  Mexican 
Lands,  1, 23,  d. 

PBESENTMEITT. 

Check,  presentment  of.  See  Banks  snd 
Banking,  VI,  2,  a. 

Bills,  preBentment  of.  See  Bills  and  Notes, 
VIII,  1. 

PBE8IDENT. 

Authority  to  remove  intruders  on  public 
lands.    See  Public  Lands,  VIII,  12. 
Powers  of.    See  Banks  and  Banking,  IL 

PBESUXPTIOirS. 

1.  Presumptions  are  only  indulged  to  sup- 
ply absence  of  facts.  There  can  be  no  pre- 
sumption against  ascertained  and  established 
facta.    (Nieto  V.  Carpenter,  21  Cal.  455.) 

2.  Presumption  of  law  that  is  disputable 
when  not  changed  by  evidence  becomes  to 
the  court  a  rule  indisputable  for  the  case,  and 
the  court  is  bound  to  apply  it.  (Kidder  v. 
Stevens,  60  Cal.  414.) 

3.  Presumptions  of  fact  fall  within  exclu- 
sive province  of  jury,  and  it  is  therefore  erro- 
neous for  the  court  to  charge  a  jury  that  the 
existence  of  a  fact  developed  in  the  evidence 
raises  a  reasonable  presumption  of  the  exist- 
ence of  another  fact.  (People  v.  Walden,  51 
Cal.  588.) 

Cited  52  Cal.  818;  64  Cal.  64, 163, 158 ;  65  Cal. 
237:  61  Cal.  249;  73  Cal.  634;  81  Cal.  406; 
94(;al.  283;  4  Utah,  806. 

4.  The  plaintiff,  in  an  action  to  enjoin  the 
collection  of  an  unconstitutional  tax,  is  pre- 
sumed to  know  the  law,  and  to  know  that  a 
deed  given  at  such  tax  sale  would  be  void. 
(Williams  v.  Corcoran,  46  Cal.  653.) 

5.  In  cases  involving  questions  of  confirma- 
tion a  party  is  not  necessarily  presumed  to 
know  the  law.    This  is  a  fact  to  be  estab- 


lished, and,  even  admitting  the  presumption 
to  arise,  it  is  not  conclusive  as  against  facts 
which  go  to  establish  ignorance  of  the  law. 
(Holland  v.  San  Francisco,  7  Cal.  361.) 

Presumption  of  knowledge  of  law.  See 
Criminal  Law,  1485 ;  Deeds,  208 ;  Fraudulent 
Conveyances,  232;  Irrigation  Districts,  48; 
Payment,  104 ;  Pledges,  73. 

Knowledge  of  law  by  married  woman.  See 
Estoppel,  11. 

6.  A  status  once  established  is  presumed 
by  the  law  to  remain  until  the  contrary  ap- 
pears.   (Kidder  v.  Stevens,  60  Cal.  414.) 
Cited  89  Cal.  140. 

7.  It  is  error  to  instruct  the  jury  that  a  fact 
once  shown  to  exist  is  presumed  to  continue 
until  the  contrary  is  shown.  The  true  role 
is,  that  a  fact  once  shown  to  exist  is  presumed 
to  continue  as  long  as  is  usual  with  things  of 
that  nature.    (Scott  v.  Wood,  81  Cal.  398.) 

8.  There  is  no  presumption  of  law  that  a 
trespass  continues  from  the  lime  of  the  com- 
mission until  any  subsequent  date.  (Frazier 
V.  Lynch,  97  Cal.  370.) 

9.  The  law  presumes  a  fact  continuous  in 
its  nature  and  character,  when  once  estab- 
lished by  proof,  to  continue,  and,  in  the  ab- 
sence of  evidence  to  the  contrary,  legally 
infers  therefrom  its  subsequent  existence;  but 
such  a  presumption  never  runs  backwards, 
and  the  law  never  presumes,  from  proof  of 
the  existence  of  present  factSj  that  the  same 
facts  existed  many  years  previously.  (Wind- 
hauB  V.  Bootz,  92  Cal.  617.) 

Continuance  of  state  of  facts  once  shown  to 
exist,  presumptions  as  to.  See  Criminal  Law, 
1166,  1336;  Pleading  and  Practice,  60,  101; 
Public  Lands,  XIV,  8;  Quieting  Title,  139; 
Trusts  and  Trustees,  43. 

10.  In  the  absence  of  proof  on  the  subject, 
the  presumption  is  that  the  laws  of  another 
state  are  the  same  as  those  of  this  state.  (Hitl 
V.  Grigsby,  32  Cal.  65.) 

Cited  61  Cal.  624;  93  Cal.  178. 

11.  In  the  absence  of  any  statement  to  the 
contrary  it  is  assumed  in  this  case  that  the 
law  of  New  York  in  regard  to  the  issuance  of 
letters  to  one  of  two  or  more  executors  ap- 
pointed by  a  will,  and  his  power  to  act  as  sole 
executor,  is  the  same  as  in  this  state.  (Brown  - 
V.  San  Francisco  CasCo.,  68  Cal.  426.) 

12.  In  the  absence  of  evidence  aa  to  the 
law  of  another  state,  in  which  the  property 
of  the  wife  was  acquired,  it  will  be  presumed 
to  be  the  same  as  the  law  of  this  state.  (Mor- 
timer V.  Marder,  93  Cal.  172.) 

13.  In  the  absence  of  proof  of  the  law  of  a 
foreign  state  the  presumption  is  that  sacb 
law  is  the  same  as  the  law  of  this  state,  and 
not  that  it  is  the  same  aa  the  common  law. 
iMarsters  v.  Lash,  61  Cal.  622.) 

Cited  67  Cal.  460 ;  69  Cal.  381 ;  93  Cal.  178. 

14.  In  the  absence  of  proof  as  to  the  laws 
of  Texas  the  courts  of  this  state,  in  inter- 
pretintt  a  will  made  in  that  state,  will  pre- 
sume its  laws  to  be  in  accordance  with  the 
laws  of  California.  (Norris  v.  Harris,  15  0»1. 
226.) 

Foreign  law,  presumptions  as  to.  See  For- 
eign Law,  1 ;  Interest,  69. 
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Oommon  law,  premimptioD  aa  to.  See  Com- 
Bon  Law.  S. 

15.  Identity  of  peraon  ia  preanmed  from 
identity  of  name.  (People  y.  Bolfe,  61  Cal. 
540;  Fmch  t.  ftiyeraide  etc.  By.  Co.,  87  Cal. 
SOT.) 

18.  When  a  former  judgment  Ib  received  in 
evidence  the  identity  of  the  names  in  the 
jo^rment  with  those  in  the  pending  action  is 
prima  facie  sufficient  to  establish  the  identity 
of  persons.  (Garwood  y.  Garwood,  29  Cal. 
514.) 
Cited  2  Mont.  653. 

17.  Where  William  J.  Donglas  waa  plain- 
tiff in  an  action  for  rent,  and  the  defendant 
set  ap  a  judgment  obtained  in  another  court 
agunst  William  J.  Douglas  without  averring 
the  identity,  held,  that  the  identitv  of  the 
partiea  is  to  be  presumed  from  the  identity  of 
names.  (Douglas  v.  Dakin,  46  (^1.  49.) 
Cited  2  Mont.  553. 

Identity,  presumptions  aa  to.  See  Idem 
Sonans,  3. 

Identity  of  person  from  identity  of  name. 
Bee  (Mminal  Law,  970;  Deeds,  16,  et  seq; 
Kames,  6. 

That  different  names  indicate  different  per- 
sons.   See  Depoeitions,  32. 

Identity  of  firms  not  presumed  when.  See 
Partnership,  188. 

18.  That  a  person  has  not  been  heard  of  for 
seventeen  years  by  his  wife  is  sufficient  to 
justify  a  presumption  of  his  death.  ((5ar- 
wood  V.  Hastings,  38  Oal.  216.) 

19.  The  testimony  of  the  wife  that  she  had 
not  heard  from  her  husband  for  seventeen 
rears,  being  herself,  all  the  time,  absent  from 
nia  last  known  place  of  residence,  living  under 
-varions  aasomed  names,  and  at  no  time  bear- 
ing that  of  her  husband,  thereby  suggesting 
the  probability  that  she  had  endeavored  to 
conceal  herself  from  her  husband,  is  not  suffi- 
cient to  justify  the  presumption  of  his  death. 
Per  Sprasue,  dissenting.  (Garwood  v.  Hast- 
ings, 38  Cal.  216.) 

20.  In  the  case  of  an  absent  person,  from 
whom  no  tidings  are  received,  the  presump- 
tion of  life  ceases  at  the  end  of  seven  years. 
(Ashbory  v.  Sanders,  8  Cal.  62.) 

21.  To  shorten  the  time  when  presumption 
of  life  ceases  from  absence  there  mnst  be  evi- 
dence of  some  specific  peril  to  the  life  of  the 
individual.     (Ash bury  v.  Sanders,  8  Cal.  62.) 

22.  The  fact  that  a  fugitive  from  justice  had 
not  been  heard  of  for  sixteen  months,  and 
that  be  was  a  passenger  on  a  particular  vessel 
bonnd  for  a  specified  port,  and  that  neither 
the  vessel  nor  crew  haa  ever  been  heard  from, 
is  not  sufficient  to  raise  a  legal  presumption 
of  his  death.    ( Ashbury  v.  Sanders,  8  Cal.  62. ) 

23.  The  presumption  of  validity  attends 
every  grant,  issued  by  parties  authorized  to 
grant,  when  there  is  nothing  on  its  face  im- 
peaching its  validity.  It  is  incumbent  on 
those  who  contest  its  validity  to  support  their 
objections.  The  burden  of  proof  reste  upon 
them.  Field,  C.  J.  (Payne  y.  Treadwell,  16 
Cal.  220.) 

Cited  34  Oal.  685 ;  87  Cal.  618. 

Pueblo  grants,  presumption  in  favor  of. 
See  Mexican  Lands,  II,  4,  L 


Cionsent  of  departmental  l^slatnre  to 
grant,  presumptions  as  to.  &e  Mexican 
Lands,  I,  6. 

Patent,  validity  of,  presumptions  as  to. 
See  Public  Lands,  XX,  12. 

Public,  presumption  that  land  is.  See  Pub- 
lic Lands,  II. 

Public  land,  listing  over  to  state  of,  pre- 
sumption as  to.    SeeTublic  Lands,  III,  5. 

24.  Presumption  of  grant  from  long  posses- 
sion of  land  is  rei>ellea  and  destroyed  by  the 
production  or  proof  of  the  instrument  under 
which  the  possession  was  held.  (Nieto  v. 
Carpenter,  21  Cal.  456.) 

Kotice,  possession  as,  presumptions  as  to. 
See  Notice,  II,  8,  d. 

Possession,  presumption  of  from  trespass, 
instructions  as  to.    See  Ejectment,  401. 

Possession  of  mining  claims,  presumptions 
as  to.    See  Mines  and  Mining,  vUI,  1. 

Possession,  presumption  of  ownership  from. 
See  Possession,  VI. 

25.  Existence  of  petition  for  probate  of  will, 
which  is  not  on  me,  may,  after  the  lapse  of 
several  years,  be  infeired  from  mention  thereof 
in  the  minutes  of  the  probate  court  and  refer- 
ence thereto  in  books  kept  by  the  clerk  and 
papers  on  file,  and  oral  testimony  tending  to 
prove,  but.  not  positively  asserting,  the  fact. 
(Will  of  Warfield,  22  Cal.  61.) 

26.  Where  it  was  shown  that  a  petition, 
since  lost  or  destroyed,  was  filed  in  the  proper 
court,  the  object  of  which  was  to  procure  the 
probate  of  a  will,  that  the  testator  was  dead 
when  the  petition  was  presented,  and  resided 
at  the  time  of  his  death  in  the  county  where 
the  alleged  probate  was  had,  that  the  petition 
was  drawn  Dy  lawyers  whose  business  it  was 
to  prepare  such  papers,  that  the  court  as- 
sumed jurisdiction,  took  proof  of  the  execu- 
tion of  the  will,  issued  letters  testamentary, 
and  ordered  and  approved  a  sale  of  real  estate 
by  the  executor,  held  that  it  should  be  pre- 
sumed, after  the  lapse  of  eight  years,  that  the 
petition  contained  a  statement  of  the  neces- 
sary jurisdictional  facts.  (Will  of  Warfield, 
22  Cal.  51.) 

Becords,  presumptions  as  to,  where  lost  See 
Becords. 

Lost  execntiom,  existence  of ,  when  presumed. 
See  Executions,  65. 

Becord,  presumption  of  dae  execution  from. 
See  Be^stration,  Vll. 

Sheriff,  presumption  that  in  his  return  sher- 
iff states  all  the  acts.  See  Attachments,  239, 
etseq. 

Betnm,  presomption  in  favor  oL  See  Sum- 
mons, 186. 

Becitals,  presumption  of  truth  of.  See 
Mortgages,  188. 

Becord,  no  presumption  gainst.  See  Es- 
tates of  Deceased  Persons,  403. 

Alcalde's  books,  presumptions  from  entries 
in.    See  Mexican  Lands,  IX,  4,  o. 

27.  In  the  absence  of  proof  that  property 
decreed  to  be  sold  upon  foreclosure  of  a  mort- 
gage in  1856  was  ever  sold  it  may  be  conclu- 
sively presumed,  in  an  action  of  ejectment 
commenced  in  1888,  that  the  mortgage  debt 
was  paid,  and  that  the  property  was  never 
sold.    (Gage  v.  Downey,  79  Oal.  140.) 
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Payment,  presumption  of  arising  from  pes- 
■ession  of  note.    See  Bills  and  Motes,  480. 

28.  In  the  absence  of  a  contrary  sliowine 
the  value  of  the  property  at  a  given  time  will 
be  pi«8umed  to  be  what  it  was  then  worth  in 
the  market.    (Kisling  v.  Shaw,  33  Oal.  426.) 

29.  Until  a  final  determination  has  been 
reached  in  the  inferior  court  it  must  be  pre- 
sumed that  it  will  limit  its  action  to  its  proper 
jurisdiction,  and  will  not  decide  erroneously 
against  a  valid  objection.  (Savers  v.  Superior 
Court  of  the  City  and  County  of  San  Fntncisoo, 
84  Cal.  642.) 

Presumption  of  performance  of  official  duty. 
See  Appeals,  2724 ;  Offices  and  Officers,  VU, 
6;  Public  Lands,  36,  235;  Sheriffs,  92. 

Presumption  in  favor  of  official  action.  See 
Appeals,  2870;  Criminal  Law,  462,  454;  Mex- 
ican Lands,  27;  U,  4,  1;  Public  Lands,  588, 
XX.  12. 

Presumption  that  that  which  ought  to  have 
been  done  was  rightly  done.  See  Jurisdiction, 
46. 

In  favor  of  proper  exercise  of  discretion. 
See  Appeals,  2068. 

Ministerial  acts,  no  presumption  in  favor  of. 
See  Unincorporated  Associations,  19. 

Official  integrity,  presumption  in  favor  of. 
See  Judges,  2. 

That  arbitrators  intend  to  decide  according 
to  law.    See  Arbitration  and  Award,  68. 

Presumption  on  review  of  action  of  super- 
visors in  rejecting  claim.  See  Supervisors, 
54. 

That  elisor  did  his  dnty.    See  Elisors. 

Excusing  grand  juror,  presumption  in  favor 
of.    See  Jury  and  Jurors,  367. 

Grand  jurors,  presumptions  in  favor  of  acts 
of.    See  Jury  and  Jurors,  XVII,  6. 

Concludve,  knowledge  of  state  of  one's  own 
title.    See  Fraud,  52. 

Conclusive,  fraud  from  want  of  change  of 
possession.    See  Fraudulent  Conveyances,  63, 

That  one  intends  the  result  of  his  acts. 
See  Criminal  Law,  530,  2102,  et  seq ;  Fraud- 
ulent Conveyances,  21. 

Abandonment.  See  Mines  and  Mining,  231. 

Acceptance,  presumption  of.  See  Deeds. 
116,  et  seq;  Gifts  16;  Infancy,  IV. 

Acceptance  of  dedication,  presumption  of. 
See  Dedication,  26. 

Acceptance  of  act  passed  for  one's  benefit, 
presumption  of.    See  Statutes,  29. 

Acknowledgments,  presumptions  in  favor 
of.    See  Acknowledgments,  Iv. 

Notary's  oertiflcnte,  presumption  in  favor 
of.    See  Acknowledgments,  50,  51. 

Acquiescence  of  owner  of  land  in  user, 
preBumption  from.    See  Highways,  14, 15. 

Adverse  possession,  presumptions  as  to. 
See  Adverse  Possession,  216. 

Adoption,  there  is  no  presumption  of.  See 
Parent  and  Child,  41. 

Aeftinst  party  who  has  burden  of  proof. 
See  Evidence,  697. 

Agent,  presumption  on  purchase  of  prin- 
cipal's land  by.    See  Agency,  208. 

Agent's  authority,  presumption  of  knowl- 
edge of.    See  Agency,  61. 

Agency,  ratification,  presumption  as  to. 
See  Agency,  HI,  7,  e;  Corporations,  464. 


Agency,  presumption  of  ratification  of  un- 
authorized act.     See  Agency,  163. 

Allegations  of  presumptions  of  law.  See 
Pleading  and  Practice,  Vll,  8. 

Amendment,  order  allowing  presumed  to 
be  right.    See  Pleading  and  Practice,  533. 

Appeal,  presumptions  on.  See  Appeals, 
■3L1,  24. 

Appeal,  presumption  in  favor  of  right  of. 
See  Appeals,  107. 

Appeal,  injury,  presumption  of  from  error. 
See  Appeals.  XI,  21,  d. 

Appeal,  presumption  as  to  time  of  service 
of  notice  of  appeal.    See  Appeals,  552,  et  seq. 

Appearance,  presumption  arising  from. 
See  Appearance,  III,  1. 

Assessment,  presumption  in  favor  of.  See 
Taxation,  V,  2. 

Assessment,  regularity  of,  presumption  oL 
See  Swamp  and  Overflowed  Lands,  290. 

Attorney's  authority,  presumption  in  favor 
of.    See  Appearance,  II ;  Attorney  and  Client, 

Authority  of  city  attorney  to  commence 
proceedings,  presumption  of.  See  Eminent 
Domain,  90. 

Attorney,  presumption  in  favor  of  on  pro- 
ceeding for  disbarment.  See  Attorney  and 
Client,  190. 

Attorney's  compromise,  presumption  cl 
consent  to.    See  Attorney  and  Client,  76. 

Attorney  and  client,  communications  be- 
tween, presumed  confldentiab  See  Privileged 
Communications,  32. 

Authority  of  officers  of  corporation  to  con- 
tract.   See  Corporations,  VI,  8,  d,  B. 

Ballots,  presumption  that  ballots  have  not 
been  mutilated.    See  Elections,  182. 

Insolvency,  presumption  of  from  assir^n- 
ment.  See  Assignments  for  the  Benefit  of 
Creditors,  11. 

Bankruptcy,  presumption  as  to  preference 
by  debtor.  See  Bankruptcy  and  Insolvency, 
68,  et  seq. 

Bona  fide  holders,  presumptions  as  to.  See 
Bills  and  Notes,  XVII,  1. 

Carriers,  presumption  that  person  on  train 
is  passenger.    See  Common  Carriers,  75. 

Carrier,  presumption  against  from  loss  of 
goods.    See  Common  Carriers,  44. 

Certiorari,  presumptions  on.  See  Certio- 
rari. IV,  8. 

Cneck,  presumption  arising  from.  See 
Banks  and  Banking,  VI,  1. 

Constitutionality  of  law,  presumption  in 
favor  of.    See  Constitutional  Law,  204,  414. 

Children,  presumption  as  to  competency  to 
testify.    See  Witnesses,  28. 

Commission,  presumption  that  directed  to 
properly  qualified  officer.    See  Depositions,  30. 

Common  property,  presumptions  as  to  ex- 
istence of.    See  Marriage  ana  Divorce,  213. 

Commitment,  presumption  of  regularity  of. 
See  Criminal  Law,  318. 

Consideration,  presumption  of.  See  Con- 
tracts, 1, 1,  Of  B;  Deeds,  III,  1. 

Consideration  is  presumed  to  be  fair.  See 
Vendor  and  Vendee,  I,  4. 

Consideration,  presumption  that  consider- 
ation of  deed  was  paid  by  grantee.  See 
Deeds,  44. 

Consideration,  presumption  of  for  check. 
See  Banks  and  Banking,  50. 
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Constderation ,  presnmption  of  from  writing. 
See  Agency,  24S. 

Contract  being  written,  presumption  as  to. 
See  ContracU,  295,  et  seq. ;  SUtute  of  Frauds, 

Contract,  preamnption-  of  meaning  of  words 
oaed  in  contract.    See  Contracts,  93. 

Contract,  presumption  that  writing  con- 
tained entire  contract.    See  Contracts,  86. 

Contract,  presumption  of  validity  of  con- 
tract by  corporation.    See  Corporations,  871. 

Corporation,  presumotion  that  corporation 
was  organized  tor  profit.  See  Corporations, 
619. 

Ccvporate  existence,  presumption  of.  See 
Corporations,  663. 

Cancellation  of  stock,  presumption  from. 
See  Corporations,  206. 

Corporation ,  presumption  that  officer  knows 
its  osagee.    See  Corporations,  496. 

Corporati<m,  presumption  of  right  of  to 
hold  teal  estate.    See  Corporations,  341,  et 

Coaerrants,  presumptions  as  to.  See  Mas- 
ter and  Servant,  101. 

County,  presumption  that  money  in  county 
treasury  belongs  to.    See  TreasurerSj  4. 

Damages  from  trespass.  See  Mmes  and 
Uining,  302,  et  seq. 

Damages,  presumption  as  to.  See  Trover, 
38,  et  seq. 

Deed,  presumption  that  deed  contained 
premises  demanded  in  ejectment.  See  Deeds, 
275. 

Deed  absolute,  presumption  as  to.  See 
Mortgagea,  74. 

DeUvery,  presumption  of  from  execution  of 
deed-    See  Depds,  80. 

Delivery  of  deed,  presumption  as  to  date  of. 
c$ee  Ueeas,  o9. 

Defalcation,  presumption  as  to  time  of. 
Bee  Suretyship,  45. 

Default,  presumption  of  entry  of.  See  De- 
faults, 28. 

Demurrer,  presumption  as  to  action  taken 
on.    See  Appeals,  IS^. 

Diligence,  presumption  against.    See  Dis- 

Diahonor,  presumption  of.  See  Bills  and 
Notes,  IX,  5. 

Easement,  presiunption  of  grant  of  from 
neer.    See  Easements,  9. 

Erasures,  presumptions  as  to  time  of  mak- 
ing.   See  Alteration  of  Instruments,  16. 

Evidence,  presumption  from  use  of  inferior. 
See  Evidence,  II,  1. 

Evidence,  presumption  on  offer  to  prove 
several  facts.    See  Evidence,  523. 

Execution  sale,  presumption  of  receipt  of 
excess  by  debtor  on  not  presumed.  See  Exe- 
cutions, 312. 

Executors,  residence  of,  presumption  as  to. 
See  Wills,  108. 

Executrix,  m«sumption  as  to  receipt  of  as- 
sets by.  See  Executors  and  Administrators, 
174. 

Execntors,  presumption  of  regularity  of 
order  acceptmg  resignation  of.  See  Executors 
and  Administrators,  85,  86. 

Findinra,  presumptions  as  to.  See  Findings, 
XI,  4. 

Findings,  presumption  from.  See  Eject- 
ment, 5lC 


Fraud,  presumptions  against.  See  Insur- 
ance, 96,  97. 

Fraud  never  presumed.  See  Fraud,  128, 129. 

Gift,  presumption  of  on  deed  from  hu8t>and 
to  wife.    See  Husband  and  Wife,  159. 

Grant,  presumption  of  from  possession. 
See  Possession,  59. 

Guest,  one  going  to  inn  presumed  to  be. 
See  Inns,  16. 

Guilt,  presumption  as  to  degree  of.  See 
Criminal  Law,  2085,  2086. 

Innocence,  presumption  of.  See  Criminal 
Law,  XVlll,  14,  c. 

Guilt,  presumption  of  on  application  to  re- 
duce bail.    See  Bail,  IV. 

Insanity,  presumptions  as  to.    See  Insanity, 

Incompetent,  vendor  is  not  presumed  to  he. 
See  Witnesses,  153. 

Indictment,  decision  on  motion  to  set  aside, 
presumption  in  favor  of.  See  Criminal  Law, 
XIV,  IS,  a. 

Indictment,  presumption  in  favor  of.  See 
Criminal  Law,  XIV,  10. 

instructions,  presumptions  as  to  under- 
standine.    See  Instructions,  XVII,  9. 

Instruction,  presumption  that  oral  charm 
was  taken  down.     See  Criminal  Law,  902. 

Instructions,  presumption  of  consent  to  oral 
not  inferable  from  what  acta.  See  Criminal 
Law,  888. 

Intent  and  malice,  presumptions  as  to.  See 
Criminal  Law,  XXI,  81,  d,  B. 

Joint  tenancy,  presumption  as  to.  See  Co- 
tenancy, 2. 

Judgments,  presumptions  in  favor  of.  See 
Judgments,  XII,  22. 

Judgments,  presumption  that  judgment  as 
entered  was  authorized.    See  Judgments,  53. 

Jurisdiction,  presumption  in  favor  of.  See 
Jurisdiction,  IX. 

Jurisdiction  over  insolvency  proceedings, 
presumptions  as  to.  See  Banliruptcy  and  In- 
solvency, VI,  2. 

Jurisdiction  of  county  courts,  presumption 
in  favor  of.    See  Jurisdiction,  112. 

Jurisdiction  of  court  of  sessions,  presump- 
tion in  favor  of.    See  Jurisdiction,  146, 147. 

Jurisdictional  facts,  presumption  that  peti- 
tion contains.  See  Executors  and  Admmis- 
trators,  99. 

Jurors,  presumption  of  periormance  of  duty 
by.    See  Jury  and  Jurors,  XVI,  8, 

Legitimacy,  presumption  as  to.  See  Legiti- 
macy, I. 

Malice,  presumptions  as  to.  See  Criminal 
Law,  2106:  Libel,  IV,  4,  b;  Malicious  Prose- 
cution, III,  3,  a. 

Malice,  presumption  from  unlawful  act.  See 
Criminal  Law,  2491. 

Map  and  survey,  conflict  between,  pre- 
sumption on.    See  Surveys,  3. 

Married  woman's  contract,  presumptions 
against.    See  Husband  and  Wife,  III,  10. 

Negligence,  presumptions  as  to.  See  Ele- 
vators; Negligence,  V,  5. 

N^ligence,  presumption  of  from  accident. 
See  Common  Carriers,  IV,  5,  a. 

Notice,  presumption  of  giving  of.  See 
Agency,  108;  Estates  of  D^as^  Persons, 
548. 

Notice  of  directors'  meeting,  presumption 
of.    See  Corporations,  557. 
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Notice  of  illegality  of  note,  preBumption  of. 
See  Bills  and  Notes,  292.  , 

Knowledge  on  part  of  subcontractor,  pre- 
sumption as  to.    See  Mechanics'  Liens,  VI. 

That  everv  man  knows  condition  of  his  own 
business.    See  Fraudulent  Conveyances,  21. 

Novation,  contract  of  not  presumed.  See 
Novation,  11. 

Office,  validity  of  appointment  to  is  pre- 
sumed.   See  Offices  and  Officers,  III,  4. 

Officer,  qualification  of,  presumption  of.  See 
Offices  and  Officers,  67. 

Orders  of  court,  presumptions  in  favor  of. 
See  Pleading  and  Practice,  696. 

Ordinances,  i>re8umption  in  favor  of.  See 
Water  Companies,  39. 

Organization  of  toll-road,  validity  of,  pre- 
sumption of.    See  Turnpike  Companies,  III. 

Ownership,  presumptions  of.  See  Acces- 
sion ;  Possession,  VI. 

Owner,  presumption  that  plaintiff  is.  See 
Bills  and  Notes,  362. 

Payment,  presumption  as  to  kind  of  money 
in  which  notary  demanded  payment.  See 
Bills  and  Notes,  125. 

Payment  of  rent  after  term  expires,  pre- 
sumption arising  from.  See  Landlord  and 
Tenant,  361,362. 

Pleader,  presumptions  against.  See  Plead- 
ing and  Practice,  VII,  11. 

Plea,  withdrawal  of,  presumption  as  to. 
See  Criminal  Law,  367. 

Probate  proceedings,  presumptions  in  favor 
of.    See  Jurisdiction,  128. 

Professional  visits  presumed  to  be  neces- 
sary.    See  Physicians,  9. 

Quieting  titles,  presumptions.  See  Quiet- 
ing TiUe,  III,  10. 

Residence  of  defendant  served  with  sum- 
mons, presumption  as  to.  See  Summons, 
IV,  2. 

Sentence  and  judgment,  presumption  in 
favor  of.    See  Criminal  Law,  XVIII,  19,  b,  D. 

Separate  and  community  property,  pre- 
sumptions as  to.    See  Husband  and  Wife,  II, 

'servants,  presumption  as  to  care  used  in 
hiring.    See  Master  and  Servant,  II,  3,  c. 

Servant,  actions  for  injury  to,  presump- 
tions.   See  Master  and  Servant,  II,  2,  f,  O. 

Secnions  of  district  court,  presumption  in 
favor  of  legality  of.    See  Courts,  46. 

Street  contract,  presumption  of  regularity 
of.    See  Streets,  373. 

Sidewalks  presumed  to  be  safe.  See  Streets, 
87. 

Signature,  drawee  presumed  to  know,  of 
drawer.    See  Banks  and  Banking,  58,  et  seq. 

Signature,  presumption  that  each  obligor 
signed  on  condition  that  others  would  sign. 
B^  Bonds,  3. 

Signature,  presumption  of  genuineness  of 
official.     See  Evidence,  288. 

Surety,  presumption  that  notice  served  on 
before  entry  of  judgment.     See  Appeals,  793. 

Survivorship,  presumption  as  to.  See  Sur- 
vivorship, 2,  3. 

Taxes,  order  on  equalization  of,  presomp- 
tions  on.    See  Taxation,  VI,  7. 

Tax,  action  for  delinquent,  presumptions 
in.    See  Taxation,  XII,  4,  i. 

Tax  deed,  presumption  as  to.  See  Taxa- 
tion, XIII,  1. 


Title  in  grantee,  presumption  of.  See  Dedi- 
cation, 4. 

Title,  presumption  of,  from  possession.  See 
Conflict  of  Laws,  2;  Possession,  VI. 

Undue  influence,  presumption  as  to.  See 
Wills,  83. 

Uniform  procedure,  presumption  arising 
from.    See  Pleading  and  Practice,  XV. 

Validity  of  appomtment  of  viewers.  See 
Highways,  46. 

Warrant,  genuineness  of,  presumption  oL 
See  Treasurers,  10. 

Wills,  presumptions  in  favor  of  validity. 
See  Wills,  VII,  1. 

Witnesses,  presumption  that  they  speak 
the  truth.    See  Witnesses,  400. 

PBETEK8ES. 

False.    See  Criminal  Law,  XXI,  26. 

FBETEBMITTED  CHILnSEIT. 

See  Estates  of  Deceased  Persons,  YIII,  4,e. 
Deed  by.    See  Triists  and  Trustees,  62,  57. 
May  maintain  ejectment.    See  Executors 
and  Adminstrators,  168. 

PRICE. 

See  Oonsideiation ;  Sales,  XII;  Vendor  and 
Vendee,  XI. 

Inadequacy  of.    See  Executions,  IX,  6,  d. 
Payment.    See  Payment. 

PRIEST. 

Communication  between  parishioner  and 
priest.  See  Privileged  Communications, 
V,2. 

Competency  as  witness.    See  Insanity,  40. 

PRINCIPIL  AKD  ACCESSARY. 

See  Criminal  Law,  FV. 

FRINaPAL  AND  AGENT. 

See  Agency. 

PBIKCIPAL  Ain»  SURETY. 

See  Suretyship. 

FRDTTER. 

See  Sute  Printer. 

PRIOR  ACqUITTAL. 

See  Criminal  Law,  XVII,  8. 

PRIOR  CONYICTIOIf. 

See  Criminal  Law,  XVII,  3. 

FRIORITT. 

See  Executions ;  Liens ;  Mortgages. 
Attachment  lien,  priority  of.    See  Attach- 
ments, IV,  4. 

PRISONS. 

1.  A  creditor,  whose  debtor  is  imprisoned  in 
the  state  prison  for  a  term  less  than  his 
natural  life  may  sue  and  subject  the  prop- 
erty of  such  debtor  to  the  satisfaction  of  his 
debt  during  the  term  of  his  imprisonmenL 
(Estate  of  Nerac,  36  Cal.  392.) 
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S.  A  board  of  sapervisora  has  authoritjr  to 
emot  m  coanty  jail  without  a  law  authorising 
the  lery  of  a  spucial  tax  therefor.  (Babcock 
T.  Goodrich,  47  C«l.  488.) 

Contract  for  erection,  adoption  of  plana. 
See  Coantiea,  45. 

3.  The  erection  of  a  county  jail  is  among 
the  expenses  of  the  current  year,  and  may  be 
paid  for  out  of  the  money  raised  by  the  gen- 
eral tax  which  the  board  of  supervisors  are 
authorized  to  levy.  (Babcock  v.  Goodrich,  47 
Cal.  488.) 

4.  A  certified  copy  of  the  j[udgment  prop- 
erly entered  in  a  criminal  action  la  sufficient 
anUiority  in  the  hands  of  the  warden  of  the 
prison  for  the  detention  of  the  defendant. 
(Matter  of  Ring,  28  Oal.  247.) 

Cited  31  Gal.  m. 

6.  The  courts  or  judges  of  the  state  have  no 
authority  to  release  a  prisoner  upon  a  habeas 
corpus  when  the  prisoner  is  in  the  custody  of 
the  anthoritiea  of  the  United  States  pursuant 
to  a  judgment  of  conviction  by  a  federal  tri- 
iMiDal  of  exclusive  jurisdiction  in  the  case. 
(Ex  parte  Le  Bur,  49  Cal.  160.) 

Prisoners,  compelling  attendance  of.  See 
'Witnesses,  11. 

Duty  of  sherifi  in  relation  to  prisoners.  See 
Sherifis,  IV,  3,  a. 

6.  By  section  17  of  the  act  of  April  16, 1880, 
"to  define,  r^ulate,  and  govern  the  state 
prisons  of  Calilomia,"  it  was  provided  that 
the  directors  should  be  paid  for  traveling  and 
other  expenses  while  engaged  in  the  dis- 
cbaige  of  their  duties,  twenty  cents  i>er  mile 
for  uie  number  of  miles  annually  traveled ; 
and  by  the  same  section  as  amended  in 
March,  1881,  it  was  provided  that  they  should 
receive  ten  cents  per  mile  for  traveling  ex- 
penses and  one  hundred  dollars  per  month 
for  other  expenses  incurred  while  engaged  in 
the  performance  of  offidal  duties.  Held, 
that  the  provisions  of  this  section — whether 
as  originally  passed  or  as  amended — were  in 
conflict  wiui  section  4  of  article  X  of  the 
constitution,  which  provides  that  "  the  mem- 
bers of  the  board  shall  receive  no  compensa- 
tion other  than  reasonable  traveling  and 
other  expenses  incurred  while  engaged  in  the 
performance  of  official  duties,  to  be  audited 
as  the  legislature  may  direct."  (People  v. 
Chapman,  61  Cal.  262.) 

7.  The  constitution  did  not  direct  the  legis- 
lature to  audit  and  allow  the  expenses  of  the 
directors;  it  restricted  legislative  power  to 
directing  how  and  before  what  tribunal  or 
board  "  audit  "  should  be  had.  (People  v. 
Chapman,  61  Cal.  262.) 

8.  Conceding  that  the  board  of  state  prison 
directors  have  power  to  enter  into  contracts 
for  the  employment  of  convict  labor,  that 
power  must  be  limited  by  the  requirements 
of  the  act  creating  the  board  and  prescribing 
its  powers  and  duties.  (Porter  v.  Haight,  45 
Cal.  631.) 

9.  The  board  of  state  prison  directors  have 
no  power  under  said  act  to  enter  into  any 
contract  for  the  employment  of  convict  labor 
that  would  deprive  it  in  anyd^ree  of  the  full 
and  conclusive  control  of  the  prisoners  and 
prison  labor,  or  of  the  prison  grounds,  build- 


ings, and  property.    (Porter  v.  Haight,  46 
Cd.  631.) 

10.  If  the  board  of  state  prison  directors 
enter  into  a  contract  for  the  employment  of 
convict  labor,  which  is  not  void  under  the 
above  rule,  they  have  the  right  to  terminate 
it  whenever  in  their  judgment  the  proper  ex- 
ercise of  the  powers  conierred  upon  them  may 
require  it.    (Porter  v.  Haight,  45  Cal.  631.) 

11.  Whether  the  exigence  of  a  particular 
case  requires  the  board  of  prison  directors  to 
annul  a  contract  they  have  made  foi  the  ein- 
plovment  of  convict  labor  is  a  question  which 
addresses  itself  to  their  judgment,  and  their 
determination  on  the  matter  is  in  the  na- 
ture of  a  judicial  and  not  of  a  ministerial 
act,  and  for  which,  if  they  act  without  fraud 
or  malice,  they  do  not  incur  personal  liabil- 
ity.   (Porter  V.  Haight,  45  Cal.  631.) 

12.  The  support  of  convicts  is  as  much  the 
duty  of  the  state  as  to  provide  for  the  salaries 
of  her  officers.  It  conatitutes  one  of  the  or- 
dinary sources  of  the  state's  expenditures; 
and  a  law  authorizing  a  contract  for  keeping 
the  prisoners  at  a  fixed  price — the  payment 
and  service  being  future  acts — is  not  in  con- 
flict with  the  constitution.  (State  of  Califor- 
nia V.  McCauley,  15  Cal.  429.) 

13.  The  act  of  March  21,  1856,  creating  a 
board  of  state  prison  commissioners,  and  de- 
fining their  duties,  is  constitutional.  It  does 
not  create  a  debt  or  liability  against  the  peo- 
ple of  the  state,  in  contravention  of  the 
eighth  article  of  the  constitution,  and  the 
contract  made  with  £.  still  under  the  act  is 
valid  and  binding  upon  the  state.  (State  of 
California  v.  McCauley,  15  Cal.  429,  cited  16 
Cal.  25,  194,  253 ;  People  ex  rel.  McCauley  v. 
Brooks,  16  Cal.  11.) 

14.  The  fact  that  the  act  of  1856  authorizes 
the  transfer  of  the  'convicts  to  private  indi- 
viduals, and  the  lease  of  the  laoor  of  future 
convicts,  does  not  render  the  act  unconstitu- 
tional.   The  power  over  the  whole  subject  of 

fmnisbment  for  crime  is  vested  in  the  legis- 
ature — the  only  limitation  being  the  inhi- 
bition against  the  infliction  of  cruel  and 
unusual  punishments,  which  mean  those  of  a 
barbarous  character,  unknown  to  the  com- 
mon law.  (State  of  California  v.  McCauley, 
15  Cal.  429.) 

15.  The  rights  of  the  lessee,  however,  must 
be  subordinate  to  the  ri^ht  of  the  governor  to 
pardon,  and  thereby  discharge  the  convicts 
from  custody,  and  to  such  modifications  in 
the  extent  of  punishment  as  maybe  made  by 
future  legislation.  (State  of  California  v. 
McCauley,  15  Cal.  429.) 

16.  The  objection  to  the  contract  with  Estill, 
under  the  act  of  the  21st  of  March,  1856,  that 
it  contained  stipulations  for  the  release  of 
claims  held  by  Estill  against  the  state, 
thereby  increasing  the  amount  of  the 
monthly  payments,  cannot  be  raised  at  this 
late  day,  three  years  having  elapsed  since 
the  execution  of  the  contract  and  it  having 
been  in  part  performed  on  both  sides,  and 
thus  acquiesced  in  and  affirmed.  (State  v. 
McCauley,  15  Cal.  429.) 

17.  The  fact  that  the  contract  with  Estill 
was  signed  by  the  commissioners  with  their 
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indiridual  nameB,  and  not  with  the  name  of 
the  atate,  does  not  make  it  defectively  exe- 
cuted. The  contract  purports  in  its  body  to 
be  between  the  state,  acting  by  the  commis- 
Bioners  under  the  act  of  March  21, 1856,  of  the 
one  part,  and  Estill  of  the  other,  and  is  signed 
by  the  commissioners  with  the  afiBx  of 
"Board  of  State  Prison  Commissioners." 
This  makes  it  the  contract  of  the  state  and 
not  of  the  commissioners.  (State  v.  McCan- 
ley,  16  Cal.  429.) 

18.  Upon  this  point  the  rule  applicable  to 
contracts  of  a  private  character  differs  from 
the  rule  governing  contracts  made  by  agents 
of  the  government.  Such  public  agents  are 
presumed  to  contract,  not  personally,  but 
officially,  within  the  sphere  of  their  duties. 
Cases  on  this  rule  cited.  (State  v.  McCauley, 
15  Cal.  429.) 

19.  The  act  of  March,  1856,  having  author- 
iced  the  commissioners  to  execute  a  lease, 
without  prescribing  any  specific  form,  or  con- 
taining any  restrictions  as  to  assigning,  and 
the  lease  being  in  its  terms  assignable,  and  no 
objections  to  this  form  of  contrac  having  been 
made  at  the  time,  it  is  too  late  to  interpose 
them  after  the  contract  has  been  acted  upon 
on  both  sides,  and  thus  adopted  and  approved. 
The  personal  liability  of  the  assignor  con- 
tinned  after  his  assignment  to  McCauley. 
The  security  of  his  bond  was  not  impaired 
thereby.     (Stete  v.McCauley,  15  Cal.  429.) 

20.  If  some  of  the  covenants  of  the  lease 
do  not  bind  the  assignee  the  state  cannot 
have  relief  on  that  ground.  She  can  claim 
no  greater  exemption  than  an  individual 
from  the  const  quences  of  an  nnwise  contract. 
(State of  California  v.  McCauley,  15  Cal.  429.) 

21.  The  state  cannot  rescind  tbe  contract 
made  with  Estill  for  breaches  of  the  cove- 
nants of  the  lease  by  him  and  his  assignee,  so 
long  as  she  herself  is  in  default.  (State  of 
California  v.  McCauley,  15  Cal.  429.) 

22.  In  this  case  tbe  state,  being  in  default 
in  making  the  monthly  payments  under  the 
contract  as  they  became  due,  and  for  months 
previous  to  this  suit,  refusinp;  to  pav  at  all, 
not  offering  to  make  restitution  of  the  prop- 
erty received  of  the  lessee,  or  pay  the  value 
of  tbe  claims  relinquished  by  him  at  the  exe- 
cution of  the  contract,  or  to  pay  what  the 
complaint  shows  to  be  now  due,  and  it  not 
being  possible  to  restore  Estill  &  McCauley 
to  their  original  position,  they  having  been  in 
possession  of  the  prison  for  nearly  three  years, 
and  having  performed  valuable  services,  can- 
not claim  in  equity  a  rescission  of  the  con- 
tract. (State  of  California  v.  McCauley,  15 
Cal.  429.) 

23.  It  is  too  late  for  the  state  to  complain 
that  the  contract  did  not  exact  of  the  lessee 
security  against  breaches  thereof,  other  than 
the  bond  of  two  hundred  thousand  dollurs, 
required  by  the  act  of  March  21, 1856,  or  did 
not  reserve  to  the  state  the  right  to  re-enter 
and  resume  possession  of  the  premises,  and 
control  of  the  prisoners,  whenever  she  deemed 
proper.  (State of  California  v.  McCauley,  15 
Cal.  429.) 

24.  Under  the  contract  made  with  Estill  for 
the  payment  to  him  of  ten  thousand  dollars 
per  month  on  bis  lease  of  the  prison  and  con- 


I  victs,  that  sum  per  month  is  appropriated  by 
I  the  act ;  but  these  appropriations  are  to  take 
I  effect,  and  the  services  are  to  be  rendered,  in 
I  future.    Uuwl  these  services   are   rendered 
there  is  no  debt  on  the  part  of  the  state.  The 
state  became  indebted  only  as  the  services 
were  each  month    performed.      The  lessee 
could  not  have  claimed,  at  any  time  after  the 
'  contract  was  made,  the  aggregate  of  sill  tbe 
monthly   installments,     because    the    state 
never  owed  him  that  amount.    (State of  Cal- 
ifornia V.  McCauley,  15  Cal.  429.) 
Cited  27  Cal.  207,  208,  219;  9  Col.  411;  « 
Mont.  540;  5  Nev.  25. 

25.  In  tbe  act  of  April  7, 1856,  appropriat- 
ing moneys  to  defray  the  expenses  of  tbe 
state  prison  u^  to  March  28th,  after  a  copy  of 
the  contract  with  Estill  had  been  transmitted 
to  the  senate,  the  legislature  recognized  tbe 
existence,  and  in  enect  the  validity,  of  tbe 
contract,  in  the  provision  that  no  person 
should  receive  any  pay  for  supplies  furnished 
under  any  contract  with  the  clirectors  of  the 
prison,  until  he  surrendered  such  contract 
and  released  the  state  from  liabilities  for  such 
supplies  "  furnished  after  the  leasing  of  said 
pnson  by  tbe  board  of  commisssioners,  under 
an  act  passed  at  this  session  of  the  legisla- 
ture." (People  ex  rel.  McCauley  ▼.  Brooks, 
16  Cal.  11.) 

26.  The  act  of  April  13, 1859,  amendatory 
of  the  act  concerning  the  office  of  controller, 
and  providing  that  no  warrants  shall  be 
drawn,  except  there  be  "  an  unexhausted 
specific  appropriation"  to  meet  the  same, 
means  only  that  tbe  controller  shall  not  drav 
a  warrant  for  a  specific  object,  when  he  has 
already  drawn  for  the  full  amount  of  the  ap- 
propriation made  for  that  object;  and  this 
act  does  not  qnalifr  the  right  of  Estill,  or 
those  representing  him,  to  warrants  for  the 
monthly  installments,  as  they  respectively 
become  due,  under  the  contract  between  him 
and  the  state,  relative  to  the  state  prison  and 
its  convicts.  (People  ex  rel.  McCauley  t. 
Brooks,  16  Cal.  11.) 

27.  Tbe  contract  between  Estill  and  tbe 
state,  from  its  terms,  is  incapable  of  appor- 
tionment, and  the  measure  of  damages  for  a 
breach  of  it  is  the  sum  fixed  by  the  contract 
itself;  and  the  assignees  of  Estill — relators 
here — are  entitled  to  the  full  sum  of  ten 
thousand  dollars  per  month,  including  the 
period  during  which  tbe  lessee  and  his  as- 
signee were  forcibly  and  unlawfully  kept 
from  the  possession  of  the  prison,  under  tbe 
act  of  February  26,  1858.  (People  ex  rel. 
McCauley  v.  Brooks,  16  Cal.  11. ) 

28.  Any  wrongs  to  the  state,  from  misman- 
agement of  the  prison,  or  from  disregard  of 
the  stipulations  of  the  contract,  must  be  re- 
dressed by  proceeding  upon  the  bond  exe- 
cuted as  security  for  the  performance  of  tbe 
contract.  ( People  ex  rel .  McCauley  v.  Brooks, 
16  Cal.  11.) 

29.  The  contract  only  gives  the  ri^ht  to 
have  warrants  paid  out  of  the  moneys  in  tbe 
treasury  not  otnerwise  appropriated.  When 
the  warrants  are  presented  to  tbe  treasurer 
it  will  be  his  duty  to  apply  to  them  the  unap- 
propriated moneys  in  the  treasury,  and  to 
continue  to  apply  such  moneys  as  they  are 
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from  time  to  time  received,  antil  the  war- 
rants are  fnliy  paid.  (People  ex  rel.  Mc- 
Cauky  v.  Brooks,  16  Cal.  11.) 

30.  The  state  can  resume  possesaion  of  the 
state  prison  and  control  of  the  convicts  in 
one  way  only — by  compensation,  as  is  re- 
quired in  all  cases  where  private  property  is 
Utken  for  pablic  use.  The  leasehold  interest 
of  Estill  and  his  assignees  is  as  much  prop- 
ertv,  for  which  compensation  is  to  be  made 
before  it  can  be  subjected  to  the  uses  of  the 
state,  as  are  lands  held  in  fee.  (People  ex 
lel.  McC^auley  v.  Brooks,  16  Cal.  11.) 

31.  Assuming  the  lease  to  have  been  valid, 
there  was  in  the  plaintiff  a  property  of  which 
he  could  not  be  divested  for  public  use  with- 
oDt  last  compensation.  His  right,  so  far  as  the 
land  and  buildings  were  concerned,  was  in 
no  respect  a&ected  by  the  fact  that  they  were 
desifcned  as  a  place  for  the  confinement  of 
convicts.  The  purposes  for  which  premises 
are  leased  cannot  alter  the  nature  of  the 
lea^hold  interest  as  property.  To  take  such 
property  without  compensation  is  beyond  the 
reach  of  legislative  power.  Such  compensa- 
tion must  be  made,  or  a  fund  provided  from 
which  it  can  be  made  in  advance.  So  strictly 
is  this  rule  adhered  to,  that  the  enforcement 
of  any  statute  to  take  such  property,  where 
the  indemnity  has  not  been  provided,  will  be 
staved  by  injunction.  (Mc(3auley  v.  Weller, 
12  Cal.  600.) 

Warden  of  Sacramento,  duty  as  to  moneys 
received.    See  Sacramento,  16. 
Injuring  pablic  jails.    See  Criminal  Law, 

Airesting  investigation  by  governor  of 
prison  directors.    See  Prohibition,  31. 

PBITITE  BOIDS. 

See  Highways,  III. 

FBIYATE  SALE. 

Agreement  for.  See  Estates  of  Deceased 
PerBonfl,YII,  2. 

PBITATE  USE. 

Will  not  jastify  exercise  of  eminent  domain. 
See  Eminent  Domain,  III. 

PEIVIE8. 

Who  are.     See  Judgments,  X,  10,  a. 

Distributees  cannot  set  up  statute  where 
ancestor  ooold  not.  See  Statute  of  Limita- 
tions, 176. 

Executor  cannot  plead  statnte  if  decedent 
awld  not.    See  Statnte  of  Limitations,  176. 

Heirs  have  no  greater  right  than  ancestor. 
See  Traata  and  Trustees,  121. 

PBITILEeE  OF  WITlfESS. 

See  Witnesses,  YI,  2. 

PUTILEGED  COMMUiriCATIOKS. 
I.  ((lestlOB,  How  Determined;  Burden 

of  Proof, 
n.  Mallee  in  CommiinleBtiOB. 
DI.  GoBUBsaieatlon  by  Toter  Coneemiag 
Caadldate. 
Ci]..  Uiem;  Vok  m.— m 


I?.  Allegations  In  Legal  Proceedings. 
V.  Commvnleations  Between  Peraou  1b 
Partlcnlar  Belatlons. 

1.  Phytieian  and  PatienL 

2.  Parishioner  and  Priest, 
8.  Attorney  and  Client. 

4.  Husband  and  Wife. 
TI.  Waiver  of  Privilege. 
See  Libel,  II. 
New  trial  to  prove  privileged  communica- 
tions.   See  New  Trial,  262. 

I.  ({vestlon,  How  Determined}  Burden  of 
Proof. 

1.  Whether  slanderous  words  uttered  are  a 
I>rivileged  communication  depends  upon  the 
circumstances  under  which  they  were  ut- 
tered ;  and,  in  the  absence  of  a  concession  of 
the  facts  under  which  it  was  made,  the  court 
cannot  determine,  as  matter  of  law,  whether 
the  communication  was  privil^ed,  but  the 
jury  must  determine  the  facta.  (Harris  T. 
Zanone,  93  Cal.  69.) 

2.  The  burden  is  ui>on  the  party  seeking  to 
suppress  the  evidence  to  show  that  it  is  within 
the  terms  of  the  statute  relating  to  confiden- 
tial and  privil^ed  communications.  (Sharon 
V.  Sharon,  79  Cal.  633.) 

Question  is  one  of  fact.    See  post,  88. 

II.  Malloe  In  Commnnleation. 

_  8.  There  can  be  no  privileged  communica- 
tion where  the  slanderous  words  are  spoken 
with  malice,  and  without  the  request  of  a  per- 
son interested.  Slanderous  statements  con- 
cerning the  plaintiff,  spoken  voluntarily  by 
the  defendant  without  request,  in  a  spitefm 
and  malicious  manner,  in  the  presence  of  an 
attorney  at  law  and  justice  of  the  peace,  who 
had  not  been  retained  as  a  counsel  or  lawyer 
for  either  party,  but  with  whom  the  parties 
met  at  the  plaintiff's  request  for  the  purpose 
of  adjusting  the  slanderous  charges,  and  who 
repeatedly  told  the  speaker  he  did  not  wish 
to  bear  them,  are  malicious  slanders,  and  not 
privileged  communications.  (Preston  t. 
Frey,  91  Cal.  107.) 

4.  An  allegation  in  the  answer  that  the 
words  were  spoken  in  a  privileged  communi- 
cation raises  the  issue  of  malice,  ujxjn  which 
the  plaintiff  is  entitled  to  introduce  any  com- 
petent evidence  of  express  malice  as  fully  as 
though  it  had  been  allied  in  the  complaint 
and  denied  in  the  answer;  and  other  utter- 
ances of  words  of  similar  import  would  be 
competent  evidence  for  that  purpose.  (Har- 
ris V.  Zanone,  93  Cal.  69.) 

6.  Evidence  that  defendant  had  repeated 
defamatory  words  to  others  upon  different  oc- 
casions, together  with  evidence  tending  to  es- 
tablish the  falsity  of  the  charge,  and  the  de- 
fendant had  expressed  a  purpose  to  injure  the 
plaintiff's  reputation,  warrants  the  jurv  in 
finding  that  the  defendant  was  actuated  by 
express  malice  in  the  utterance  of  the  words, 
and  not,  therefore,  entitled  to  the  immunity 
of  a  privileged  communication.  (Harris  v. 
Zanone,  93  Cal.  69.) 

6.  Instruction  asked  by  defendant  to  be 
given  the  jury  respecting  privileged  communi- 
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PRIVILEGED  COMMUNICATIONS,  II,  III,  IV,  V,  1-3. 


cations,  which  omits  the  qualification  that 
the  commnnication  was  not  privil^ed  anless 
made  without  malice,  is  properly  rejected  by 
the  court,  especially  where  the  jury  were  fully 
and  properly  instructed  upon  tbe  law  aa  to 
privil^ed  communications.  (Harris  T. 
Zanone.  98  Cal.  59.) 

m.  Commiinicatloii  by  Toter  Coneemlng 
Candidate. 

7.  The  reckless  repetition  by  one  voter  to 
another  of  a  charge  against  a  candidate  for 
public  ofSce,  without  any  attempt  at  investi- 
gation of  its  truth  or  probability,  is  not 
privileged.  (Burke  v.  Mascarich,  81  Cal. 
302.) 

IT.  AllegratlOBi  in  Legal  Proeeedings. 

8.  An  attorney,  who,  in  the  course  of  his 
employment,  files  specifications  of  opposition 
to  an  insolvent's  discharge,  alleg[ing  that  the 
insolvent  bad  been  privj[  to  making  false  and 
fraudulent  entries  in  his  books,  with  intent 
to  defraud  creditors,  and  had  sworn  falsely  in 
relation  to  his  estate,  and,  while  acting  in 
a  fiduciary  capacity,  fraudulently  converted 
property  to  his  own  use,  of  which  facts  he 
had  been  informed  by  his  client,  cannot  be 
held  for  libel.    The  publication  is  absolutely 

Srivileged.     (HoUis  v.  Meux,  69  Cal.  625.) 
ited  93  Cal.  236. 

9.  Under  section  47  of  the  Civil  Code  a 
complaint  in  a  court  of  justice  which  has 
jurisdiction  of  the  offense  charged  is  a  privi- 
leged communication,  for  which  the  complain- 
ant is  not  liable  in  a  civil  action.  If  the 
complainant  in  such  proceeding  makes  a  false 
accusation  the  proper  remedy  therefor  is  an 
indictment  for  perjury;  but  he  cannot  be 
made  liable  for  damages  in  a  civil  action  on 
account  thereof.  (Ball  y.  Bawles,  98  Cal. 
222.) 

10.  If  a  party,  in  an  application  to  the  su- 
preme court  for  an  extension  of  time  to  file  a 
transcript,  goes  outside  of  tbe  facts  matorial 
to  procure  the  order,  and  states  matter  wholly 
foreign  to  the  application,  in  which  he  charges 
his  attorney  with  having  entered  into  a  collu- 
sive agreement  with  the  attorney  of  the  other 
party,  this  charge  against  his  attorney  is  not 
a  privileged  communication,  but  is  libelous 
per  se.  (Wyatt  v.  Buell,  47  Cal.  624.) 
Cited  69  Cal.  629. 

y.  ConunnnleatlonB  Between  Personi  in 
Farticnlar  Belationg. 
/.  Fhytieian  and  Fatitnt. 

11.  The  object  of  section  1881  of  the  Code  of 
Civil  Procedure,  which  provides  that  com- 
munications made  by  a  patient  to  bis  physi- 
cian or  surgeon  are  privileged,  is  to  enable 
the  patient  to  make  a  full  statement  of  his 

Shysical  infirmities  to  his  physician,  with 
lie  knowledge  that  the  law  recognizes  the 
communications  as  confidential,  and  guards 
against  the  ^ssibility  of  his  feelings  being 
shocked,  or  his  reputation  tarnished,  by  their 
subsequent  disclosure.  (In  re  Flint,  100  Cal. 
891.) 

12.  Testimony  of  a  physician  as  to  a  con- 
versation between  himself  and  the  defend- 


ant, which  was  not  "  information  acquired  in 
attending  the  patient  which  was  necessary  to 
enable  him  to  prescribe  or  act  for  the  pa- 
tient," cannot  be  rejected  as  a  "confidential 
communication."  (Harris  v.  Zanone,  93  Cal. 
69.) 

13.  The  action  was  brought  by  a  wife  for  a 
divorce  on  the  ground  of  cruelty.  On  the 
trial  a  physician,  who  had  acted  profession- 
ally for  each  of  the  parties,  was  called  as  a 
witness  for  the  plaintiff,  and  asked  a  hypo- 
thetical question  as  to  the  effect  which  would 
probably  result  to  the  plaintiff,  in  the  condi- 
tion in  which  he  found  her,  from  the  acts  of 
the  defendant,  which  constituted  the  alleged 
cruelty.  The  plaintiff  thereupon  released  the 
witness  from  any  obligation  of  secrecy,  but  he 
refused  to  answer,  on  the  ground  uiat  he 
might  be  compelled  on  cross-examination  to 
reveal  professional  secrets  confided  to  him 
bj  the  defendant.  Held,  that  the  question 
did  not  concern  a  privilegiBd  matter,  and  that 
the  court  erred  in  not  compelling  an  answer. 
(Valensin  v.  Valensin,  73  (^al.  106.) 

14.  The  party  claiming  the  benefit  of  the 
statute  excluding  the  testimony  of  a  physi- 
cian as  incompetent  to  testifv,  under  suodi vi- 
sion 4  of  section  1881  of  the  Code  of  Civil  Pro- 
cedure, must  seasonably  exercise  the  privile^ 
by  objecting  to  the  evidence  at  the  time  it  is 
offered.    (Wheelock  v.  Godfrey,  100  Cal.  578.) 

Physician  as  witness.    See  Kegligence,  99. 
Heir  cannot  waive  privilege.   See  post,  VI. 

2.  Parishioner  and  Prieat 

16.  The  examination  of  a  witness  was  con- 
fined to  the  facts  which  were  brought  to  his 
knowledge  on  a  preliminary  examination, 
made  with  a  view  to  learn  whether  the  testa- 
trix was  in  a  proper  condition  of  mind  to 
make  a  confession.  Held,  that  it  was  not  a 
privileged  communication  under  section  1881 
of  the  (>)de  of  Civil  Procedure.  (Estate  of 
Toomes,54Cal.  609.) 

3.  Attorney  and  Client 

16.  Confidential  counselor,  solicitor,  or  at- 
torney of  party  cannot  be  compelled  to  dis- 
close the  communications  made  to  him,  or 
letters,  or  entries  made  by  him  in  that 
capacity.  (Landsberger  v.  Grorham,  5  Cal. 
450.) 

Ciited  28  Cal.  883. 

17.  (Communications  from  a  client  to  his  at- 
torney, touching  the  subject  matter  under  in- 
vestigation, are,  on  principles  of  public  policy, 

Srivileged,  and  are-  not  admissible  in  evi- 
ence,  even  though  the  attorney  ma]r  be  will- 
ing to  disclose  them.  (People  v.  Atkinson,  40 
Cal.  284.) 

18.  The  rule  excluding  the  testimony  of  an 
attorney  as  to  confidential  communications 
made  to  him  by  his  client  must  be  strictly 
construed,  as  it  has  a  tendency  to  prevent  a 
full  disclosure  of  tbe  truth.  (Satterlee  v. 
Bliss,  36  Cal.  489.) 

19.  When  it  appeared  that  an  attorney, 
called  as  a  witness  in  a  criminal  prosecution, 
was  unable  to  state  whether  admissions  to 
which  he  had  testified  were  made  to  him  as 
counsel,  or  by  the  defendant  whilst  under  ex- 
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amination  as  a  witness  in  his  own  bebalf,  the 
court  should  have  excluded  the  testimony  of 
its  own  motion.  (People  v.  Atkinson,  40  Gal. 
SSI.) 

20.  A  oommnnication  made  to  a  i^rson  who 
is  an  attorney  at  law,  but  not  the  attorney  or 
l^al  adviser  of  the  party  making  it,  is  not 

Srivileged.     (George  t.  Suva,  68  Gal.  272.) 
ited  79  Cat.  678. 

21.  The  plaintifi,  for  the  purpose  of  im- 
peaching £.,  a  witness  for  the  defense,  ofiered 
to  prove  certain  communications  made  by£. 
to  B.,  an  attorney,  who  testified  that  he  had 
incidentally  done  a  great  deal  of  business  for 
£ ;  but  there  was  no  evidence  that  any  pro- 
fessional counsel,  advice,  or  aid  had  been 
solicited  or  given  in  relation  to  this  particular 
property.  Held,  the  communication  was  not 
privileged,  and  the  court  erred  in  excluding 
ft.    (Carroll  v.  Sprague,  59  Gal.  665.) 

22.  The  testimony  of  a  witness  as  to  con> 
Tersations  with  a  party  to  an  action  cannot 
be  excluded  on  the  ground  that  the  witness 
was  an  attomev  at  law  and  the  communica- 
tion was  confidential,  unless  it  appears  that 
he  was  the  attorney  for  the  party,  and  the 
communication  was  made  in  the  course  of  pro- 
fessional employment.  (Sharon  v.  Sharon, 
7»CaI.  633.) 

23.  When  lawyer  acts  as  common  attorney 
of  two  parties  their  communications  to  him 
are  privileged  as  far  as  concerns  strangers, 
but  as  to  themselves  they  stand  on  the  same 
footing  as  to  the  lawyer,  and  either  can  com- 
pel bim  to  testify  against  the  other  as  to  their 
negotiation.    (Estate  of  Baner,  79  Cal.  304.) 

24.  It  mast  appear  that  communication 
was  in  fact  confidential,  or  at  least  that  it 
was  so  regarded  at  the  time  by  the  party 
making  it.    (Sharon  v.  Sharon,  79  Cal.  633.) 

25.  The  rale  not  permitting  an  attorney  to 
testify  to  communications  made  to  him  by 
his  cUent,  as  such,  does  not  extend  so  far  as 
to  prohibit  the  attorney  from  stating  by 
whom  he  was  employed;  neither  does  the 
rnle  prevent  the  attorney  from  testifying  to 
communications  made  to  him  by  his  client, 
unless  thev  are  confidential  communications 
made  by  the  client  in  the  course  and  for  the 
pnrposes  of  the  employment  of  the  attorney. 
(Satterlee  v.  Bliss,  36  Cal.  489.) 

28.  While  attorney  will  not  be  permitted  to 
disclose  the  confidential  commimications  of 
bis  client,  yet,  if  he  acquires  information 
apart  from,  or  independent  of,  such  source, 
be  is  not  protected  from  disclosing  it.  (Hun- 
ter V.  Watson,  12  Cal.  863,  377.) 
Cited  23  Cal.  333. 

27.  (Confidential  commnnications  made  by 
a  client  to  an  attorney,  respecting  the  busi- 
ness he  is  employed  to  tranBact,  are  privi- 
leged, and  the  attorney  cannot  be  compelled 
to  disclose  them.  Bat  statements  made  by 
the  client,  to  other  persons  at  the  time,  or 
by  other  persons  to  nim,  are  not  thus  privi- 
leged ;  the  attorney  is  bound  to  disclose  them 
the  same  aa  any  other  witness.  (Gallagher 
v.  WUliamsQD,  &  Gal.  331.) 

Cited  79  Cal.  678, 

28.  Statement  made  to  attorney  in  respect 
to  matter  concerning  which  he  is  not  attorney 


of  the  party  making  the  statement,  or  a  state- 
ment made  to  an  attorney  with  the  purpose  of 
having  it  communicated  to  others,  and  not 
intended  to  be  confidential,  is  not  a  privileged 
communication.  (Ferguson  v.  McBean,  91 
Cal.  63.) 

29.  If,  pending  the  relation  of  client  and 
attorney,  the  client  communicates  to  the  at- 
torney a  fact  foreign  to  the  object  for  which 
the  attorney  was  retained,  the  communica- 
tion is  not  confidential.  (Hager  v.  Shindler, 
29  Cal.  47.) 

30.  If  attorney  is  retained  in  action,  and 
client,  after  final  judgment,  makes  disclosures 
respecting  the  subject  of  the  foregone  employ- 
ment, the  communications  are  not  privileged. 
(Hager  v.  Shindler,  29  Cal.  47.) 

31.  If  attorney,  while  managing  suit,  re- 
ceives deed  of  client's  property  without  con- 
sideration, and  then,  at  the  client's  request, 
deeds  the  property  to  another  person  without 
consideration,  these  facts  are  not  privileged 
communications,  and  the  attorney  may  be  re- 
quired to  disclose  them  as  a  witness  in  a  suit 
by  a  creditor  to  cancel  the  deeds.  (Hager  v. 
Shindler,  29  Cal.  47.) 

32.  Presumption  is,  that  all  communica- 
tions between  attorney  and  client  are  confi- 
dential, but  this  presumption  may  be  re- 
batted.    (Sharon  V.  Sharon,  79  Cal.  633.) 

33.  Whether  a  communication  by  a  client 
to  his  attorney  was  made  in  confidence  is  a 
question  of  fact  to  be  disposed  of  by  the  court. 
(Hager  v.  Shindler,  29  Cal.  47.) 

Cited  79  Cal.  678;  19  Or.  162. 

34.  On  the  examination  of  a  witness  who 
has  testified  that  he  was  the  attorney  for  the 
defendant  in  another  matter,  and  had  acted 
as  his  friend  in  respect  to  the  transfer  of  prop- 
erty in  question,  without  a  retainer,  an  ob- 
jection merely  denying  the  consent  of  the  de- 
fendant for  the  witness  to  testify  as  to  what 
occurred  with  relation  to  the  negotiations,  or 
the  part  that  he  took  in  the  negotiations  of 
the  sale,  prior  or  subsequent  to  its  date,  is  too 
general  to  avail  the  defendant.  If  there  was 
any  merit  in  the  objection  its  force  is  de- 
stroyed by  the  subsequent  testimony  of  de- 
fenaant  that  the  witness  was  not  his  attorney 
in  respect  to  the  sale.  (Schurtz  v.  Bomer,  82 
Cal.  474.) 

36.  The  rule  as  to  the  privileged  communi- 
cations between  attorney  and  client  also  ex- 
tends to  the  clerk  of  an  attorney.  (Lands- 
berger  v.  Gorham,  6  Cal.  460.) 

4.  Husband  and  Wife, 

36.  The  defendant,  upon  a  trial  of  a  homi- 
cide, who,  aa  a  witness  m  his  own  behalf,  de- 
nies the  killing,  cannot  be  crose-examined  as 
to  conversations  occurring  between  him  and 
one  who  was  his  wife  at  the  time  of  the  conver- 
sations, thoiigh  she  was  afterwards  divorced 
from  him.  The  code  sweeps  away  all  distinc- 
tion between  confidential  and  other  communi- 
cations between  husband  and  wife,  and  ex- 
tends the  privilege  to  any  communication 
made  by  one  to  the  other  during  marriaee ; 
and  no  disclosure  can  be  forced  from  either 
spouse  without  the  consent  of  the  one  against 
whom  the  disclosure  is  songht  to  be  used. 
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Tite  prt'vilege  applies  to  the  commtmication, 
however  its  disclosure  may  be  sought.  (Peo- 
ple V.  Mailings,  83  Cal.  138.) 

YI.  fairer  of  Frirllere. 

S7.  An  heir  of  a  decedent,  who  contests  the 
probate  of  a  will  with  a  devisee,  is  not  the 
representative  of  the  deceased,  and  cannot 
waive  the  privilege  attaching  to  communica- 
tions from  the  deceased  to  hit  physician. 
(In  re  Flint,  100  Cal.  391.) 

Waiver  of  objection  to  physician  testifying. 
See  Insanity,  47. 

PEIVITT. 

Of  contracts.    See  Contracts,  V,  4. 

Between  tenant  and  purchaser  under  fore- 
closure.   See  Mortgages,  829,  834. 

No  privity  between  vendor  and  assignee 
of  vendee.    See  Vendor  and  Vendee,  401, 402. 

Between  lessor  and  aHsignee  of  lessee.  See 
Landlord  and  Tenant,  152^  et  seq. 

Trespasser  is  not  in  privity  with  owner.  See 
Stotute  of  Frauds,  122. 

PROBABLE  CAUSE. 

See  Habeas  Corpus,  II,  3;  Malicious  Prosecu- 
tion. 
Certificate  of.    See  Appeals,  VUI,  6. 

PROBATE  COURTS. 

See  Estates  of  Deceased  Persons. 

Executors  and  administrators.  See  Execu- 
tors and  Administrators. 

There  was  no  probate  court  under  Mexican 
law.    See  Wills,  X,  1. 

Wills.    See  Wills. 

Wills,  probate  of.    See  Wills,  Z. 

1.  There  is  no  relation  of  inferiority  In  the 
constitution  or  powers  of  the  probate  court  as 
respects  the  district  court.  They  are  unlike, 
but,  within  their  respective  spheres,  equal. 
They  are  both  constitutional  courts.    No  ap- 

?9al  lies  from  one  to  the  other.    (Pond  v. 
end,  10  Cal.  496.) 

2.  Probate  court  is  inferior  court,  and  there- 
fore cannot  take  jurisdiction  or  administer 
remedies  other  than  those  given  in,  and  in 
the  manner  prescribed  by,  the  statute. 
(Grimes'  Estate  v.  Norris,  6  Cal.  621.) 

3.  Probate  court  was  never  made  successor 
of  courts  of  first  instance,  or  alcalde  courts,  as 
to  matters  pending  l)efore  them  relating  to 
the  administration  of  estates.  (McNeil  v. 
First  Congregational  Society  of  San  Fran- 
cisco, 66  Cal.  105.) 

4.  Same  superior  court  has  jurisdiction 
both  in  equity  and  in  matters  of  probate  un- 
der the  present  constitution.  (Pennie  v. 
Rooch,  94  Cal.  615.) 

5.  Probate  jurisdiction  of  superior  court  is 
separate  and  distinct  from  its  lurisdiction  in 
ordinary  civil  actions.  (In  re  AUgier,  66  Cal. 
228.) 

Cited  80  Cal.  174. 

6.  Constitution  does  not  confer  on  probate 
eourt  jurisdiction  of  all  matters  relating  to 
estates  of  deceased  persons,  but  of  such  mat- 
ters only  as  the  statute  directs  it  to  exereise 


jurisdiction  over.    (Bush  v.  Lindsey,  44  Cal. 
121.) 

7.  The  fact  of  the  death  of  the  intestate, 
and  of  his  residence  within  the  county,  are 
foundation  facts,  upon  which  all  the  subse- 
quent proceedings  of  the  court  mast  rest. 
Unless  these  facts  exist  the  court  cannot 
make  a  single  binding  order  in  reference 
either  to  the  subject  matter  or  the  person. 
(Haynes  v.  Meeka.  10  Cal.  110.) 

8.  When  the  facts  of  residence  within 
county  and  death  do  exist  every  subsequent 
movement  of  the  court  is  the  exercise  of 
jurisdiction  over  the  subject  matter,  and  over 
all  persons  who  have  been  brought  properly 
before  it.  (Haynes  v.  Meeks,  10  Cal.  110.) 
ated  17  Cal.  344. 

9.  The  forty-sixth  section  of  the  act  of  1863, 
concerning  courts  of  justice  and  judicial 
ofScers  applies  onlv  to  probate  courts  to  be 
organized  under  the  constitutional  amend- 
ments of  1862.  (Pryor  v.  Downey,  60  Oal. 
388.) 

CHted  66  Cal.  217. 

10.  The  superior  court,  while  sitting  in 
matters  of  probate,  is  the  same  as  it  is  while 
sitting  in  cases  in  equity,  in  cases  at  law,  or 
in  special  proceedings ;  and,  when  it  has  juris- 
diction of  the  subject  matter  of  a  case  falling 
within  either  of  these  classes,  it  has  power  to 
hear  and  determine,  in  the  mode  provided  by 
law,  all  questions  of  law  and  fact  the  deter- 
mination of  which  is  ancillary  to  a  proper 
judgment  in  such  case.  (Estate  of  Barton, 
93  Cal.  450.) 

Cited  94  Cal.  621. 

11.  Question  of  extent  of  equitable  jurisdic- 
tion which  may  be  conferred  on  the  probate 
court,  as  collateral  to  the  main  objects  for 
which  that  court  is  created,  not  decided. 
(Cory  T.  Hyde,  49  Cal.  469.) 

See  Jurisdiction,  122, 124. 

12.  Probate  judge  is  charged  by  law  with 
execution  of  special  duties ;  he  is  not  vested 
with  plenary  powers,  but  acts  within  an  in- 
ferior and  limited  jurisdiction.  (Haynes  v. 
Meeks,  10  Cal.  110.) 

Cited  19  Cal.  206. 

13.  Question  whether  probate  court  has  io- 
risdiction  to  specifically  enforce  the  periorm- 
anoe  of  a  contract  for  the  sale  of  real  estate, 
not  decided.     (Treat  t.  De  Cells,  41  CaL  202.) 

14.  A  probate  court  has  no  authority,  on 
the  petition  of  an  executor,  to  order  him,  on 
the  receipt  of  money  loaned,  to  reconvey  real 
estate,  conveyed  to  his  testator  by  deed  ab- 
solute on  its  face,  but  intended  only  as  secu- 
rity for  the  repayment  of  such  money.  (An- 
derson T.  Fisk,  41  Cal.  808.) 

16.  Late  probate  courts  had  no  power,  save 
in  certain  excepted  cases,  to  settle  diq>ute8 
between  the  heirs  or  personal  representatives 
of  a  deceased  person  and  third  persons. 
(Theller  v.  Such,  67  Cal.  447.) 
Cited  66  Cal.  230;  70  Cal.  360;  74  Cal.  617: 82 

Cal.  72;  1  Wash.  343;  distinguished  93  Cal. 

464. 

16.  The  probate  court  had  no  power  to 
make  an  order  purporting  to  authorise  tbs 
assignment,  by  an  administrator,  of  a  bond  of 
indemnity  given  to  the  decedent  in  his  lile* 
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time  aa  aheriff.    (McDennott  ▼.  Mitchell,  63 
Cal.  816.) 

17.  Probate  court  faaa  power  to  enforce 
termB  of  stipulation  entered  into  by  parties 
litigant  before  it  in  reference  to  a  subject 
matter  of  which  the  court  has  jurisdiction. 
(Grady  y.  Porter,  &3  Cal.  680.) 

18.  The  statute  of  May  1, 1861,  requiring 
the  orders  and  decrees  of  the  probate  court  to 
be  entered  at  length  in  the  minute-book,  and 
to  be  signed  by  the  judge,  is  directory  merely, 
as  it  is  entirely  silent  as  to  the  consequences 
to  follow  from  a  failure  of  the  judge  to  sign. 
(McCrea  t.  Haraazthy,  61  Cal.  146.) 

19.  Superior  court,  sitting,  as  court  of  pro- 
bate, may  examine  into  titles  to  parcels  of 
real  estate  named  in  the  inventoiy,  for  the 
porpoee  of  selecting  a  homestead,  but  has  no 
larisdiction  to  try  and  determine  the  title  as 
between  adverse  claimants.  (Estate  of  Bur- 
ton, 64  Cal.  428.) 

Cited  68  Cal.  464. 

Cannot  settle  questions  of  titie.  See  Exec- 
ators  and  Adminiatratora,  464 ;  Homesteads, 
470. 

Jurisdiction  of.    See  Jurisdiction,  XI,  4. 

Jorisdiction  of  district  court  over  probate 
matters.    See  Jurisdiction,  XI,  1,  e. 

Jurisdiction  to  determine  validity  of  trust. 
See  Trusts  and  Trustees,  85. 

Exclusive  jurisdiction  over  expenses  of  ad- 
ministration. See  Executors  and  Adminis- 
trators, 419. 

Have  no  jurisdiction  of  action  to  enforce 
tmst.  See  Executors  and  Administrators, 
316. 

Jurisdiction  of  to  enforce  trust.  See  Trusts 
and  Trustees,  199. 

Jorisdiction  of  superior  court  sitting  as  is 
limited.     See  Estates  of  Decedents,  4. 

Jurisdiction,  effect  on  of  formation  of  new 
oonnty.    See  Counties,  9. 

Jonadiction  over  partition.  See  Partition, 
85. 

Jurisdiction  to  settle  guardian's  account. 
See  Guardian  and  Ward,  96. 

Power  of  probate  judge  at  chambers.  See 
Pleading  and  Practice,  676,  677. 

Sale  under  order  of  is  not  within  statute  of 
fiaada.    See  Statute  of  Frauds,  63. 

Order  to  pay  money,  effect  of.  See  Guard- 
ian and  Ward,  41. 

Have  exclusive  jurisdiction  over  distribu- 
tion.   See  Estates  of  Deceased  Persons,  640. 

Personal  notice  of  proceedings  in,  necessity 
oL    See  Estates  of  Deceased  Persons,  2. 

Cannot  sell  homestead  for  debta.  See 
Homeateads,  217. 

Jariadiction  over  homestead  questions. 
See  Homeateads,  376. 

Probate    homeatead.      See    Homesteads, 
XVI. 
.     Power  to  apprnnt  attorney  for  absent  or 
minor  heirs.    See  Estates  of  Deceased  Per- 
aims,  V,  VII,  4,  f. 

May  pnnisii  for  contempt.  Bee  Contempt,  8. 

Mortgage,  prol»te  court  cannot  foreclose. 
See  Mortgages,  660,  661. 

20.  The  doctrine  of  res  adjudicata  applies  to 
judgments  and  decrees  of  the  probate  court  as 
well  88  to  those  of  any  other  judicial  tribunal. 
(Garwood  v.  Garwood,  29  Cal.  614.) 


21.  The  fair  and  legitimate  interpretation 
of  section  1908  of  the  Code  of  Civil  Procedure 
is  that  a  judgment  or  order  respecting  the  ad- 
ministration of  an  estate  is  conclusive  as  to  all 
matters  directly  involved  in  the  judgment  or 
order.    (Howell  v.  Budd,  91  Cal.  342.) 

Order  of  in  contempt  is  final.  See  Cer- 
tiorari, 72. 

Judgments  of,  pleadings  in  actions  on.  See 
Judgments,  814,  815. 

Disobedience  of  probate  decree.  See  Con- 
tempt, IV,  6. 

22.  Issues  of  fact  are  sent  from  the  probate 
court  to  the  district  court,  not  as  from  an  in- 
ferior to  a  superior  tribunal,  but  for  the  sake 
of  convenience,  because  the  probate  court 
has  not  the  machinery  uf  jury  trial  and  its 
incidents.  But  it  was  never  intended  to 
transfer  any  portion  of  the  jurisdiction  of 
probate  courts  to  the  district  courts.  Nor 
was  it  designed  by  the  act  of  1855,  directing 
these  issues,  to  make  the  judgments  of  the 
district  courts  binding  upon  the  courts  oi 
probate.  (Pond  V.  Pond,  local. 495.) 
Cited  34  Cal.  687. 

23.  The  probate  court  does  not  lose  its  juris- 
diction over  a  subject  of  which  it  has  taken 
cognizance,  by  adopting  the  proceeding  of  an 
issue  whereby  to  determine  the  issue  ad- 
visedly; the  finding  of  a  jury  in  the  district 
court  is  merely  in  aid  of  its  jurisdiction,  by 
settling  the  facts,  and  thus  furnishing  the 
material  upon  which  it  is  to  act,  and  after 
such  findings  the  functions  of  the  district 
court  cease.    (Pond  v.  Pond,  10  Cal.  495.) 

24.  Therefore,  where  an  administrator  filed 
in  the  probate  court  his  account  for  nnal  set- 
tlement, and  an  issue  of  fact  was  made 
thereon,  which  was  certified  to  the  district 
court  for  trial,  and  trial  was  had,  the  jury 
finding  on  each  issue,  and  the  judge  render- 
ing his  decision  on  such  findings,  and  this 
was  certified  back  to  the  probate  courtj  which 
court  refused  to  give  efiect  to  the  decision  and 
judgment  of  the  district  court,  but  gave  iudg- 
ment  on  such  findings  as  it  construed  tnem, 
held,  that  there  was  no  error  in  the  judgment 
of  the  probate  court.  (Pond  v.  Pond,  10  Cal. 
495.) 

Issues  framed  in.   See  Jurisdiction,  XI,  I.e. 

Certifyingissues  to  the  district  court.  See 
Estates  of  Deceased  Persons,  421 ;  Wills,  X, 
9,  e. 

Discretion  aa  to  certifying  issue  of  fact  to 
district  court.    See  Appeals,  2176. 

26.  A  new  trial  may  be  granted  by  the  dis- 
trict court  of  issues  determined  therein, 
which  have  been  framed  in  a  probate  court, 
and  an  appeal  from  an  order  granting  or  re- 
fusing the  same  lies  to  the  supreme  court. 
Probate  courts  are  bound  by  the  final  deter- 
mination of  such  issues  in  the  district  court. 
(Will  of  Bowen,  34  Cal.  682.) 
Cited  36  Cal.  510;  44  Cal.  126;  51  Cal.  489. 

New  trial  in  probate  proceedings.  See  Ap- 
peals, II,  5. 

Jury  trial,  time  to  move  for  new  trial.  See 
New  Trial,  325. 

26.  When  the  probate  court  has  jurisdiction 
of  the  subject  matter  all  intendments  are,  un- 
der the  statutes  of  California,  in  favor  of  the 
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correctneBB  of  the  action  of  the  court,  the 
same  as  in  other  courta  of  record.    (Lucas  v. 
Todd,  28  Cal.  182.) 
Cited  86  Cal.  102. 

27.  If  the  probate  court,  in  a  matter  where 
it  has  jurisdiction,  malteB  an  order  upon  in- 
suflScient  evidence,  or  contrary  to  the  evi- 
dence, the  order  cannot  on  that  ground  he  at- 
tacked in  a  collateral  proceeding.  (Boyd  v. 
Blankman,  29  Cal.  19.) 

28.  One  attacking  a  judgment  or  order  of  a 
probate  court,  made  within  the  acope  of  its 
rurisdiction,  must  aflBrmatively  show  error. 
(Lucas  V.  Todd,  28  Cal.  182.) 

29.  C!ourt8  of  probate  in  this  state,  in  the 
construction  of  their  proceedings  had  before 
the  passage  of  the  act  of  1858,  are  to  be  re- 

Sarded  as  courts  of  limited  and  inferior  juris- 
iction.    (Townaend  v.  Gordon,  19  Cal.  188.) 
Cited  20  Cal,  312 ;  9  Mont.  247. 

30.  Probate  court  should  not  accept  resigna- 
tion of  administrator  before  he  settled  his  ac- 
count, but,  having  exercised  the  right  so  to 
do,  the  error  of  the  court  was  merely  voidable, 
and  cannot  be  taken  advantage  of  collater- 
ally. (Haynes  v.  Meeks,  10  Cal  110.) 
Cited  70  Cal.  342. 

81.  Whenever  issues  of  fact  are  tried  by  the 
probate  court,  findings  of  fact  are  proper. 
(Estate  of  Crosby,  55  Cal.  674.) 
Cited  85  Cal.  153. 

Power  of  probate  courta  to  change  venae. 
See  Venue,  H,  1.       ,      .  ,     .  ,  ... 

Change  of  place  of  trial  of  issue  of  fact, 
certifying  case  back.    See  Venue,  180. 

Disagreement  of  successive  juries,  change 
of  venue  for.    See  Venue,  63. 

Probate  judge  interested  in  estate  la  dis- 
qualified.   See  Venue,  89,  90. 

Costs  in  probate  proceedings.     See  Costs, 

n,  4. 

Appealability  of  orders  and  decrees  in.    See 

Noappeai  from  to  district  court.  See  Ap- 
peals, 3ai9.  . 

Appeal,  who  may  appeal  m  probate  pro- 
ceedings.   See  Appeals,  III,  4. 

Notice  of  appeal  from.    See  Appeals,  540. 

Appeal,  time  within  which  to  be  taken.   See 

%)bate  appeal,  orders  in  probate  proceed- 
ings, how  presented  on.    See  Appeals,  Vll,  28. 

Certiorari  to  review  orders  in  probate.  See 
Certiorari,  III,  2,  c. 

PROBATE  HOMESTEAD. 

See  Homesteads,  XVL 


PEOBATITE  FACTS. 

See  Findings,  Vni,  8. 
Ultimate  and  not  probative  facts  should  be 
stated  in  pleadings.    See  Pleading  and  Prac- 
tice, VII,  4. 

'  PROCEDURE. 

See  Pleading  and  Practice. 
Uniform,  presumption  arising  from.    See 
Pleading  and  Practice.  XV. 

PROCEEDINGS  IK  REM. 

Proceedings  against  boats  and  vessels.   See 
Admiralty. 


Proceedings  for  sale  of  ward's  estate.  See 
Guardian  and  Ward,  80. 

Divorce  auita  are.  See  Marriage  and  Di- 
Torce,  128. 

Proceedings  to  confirm  irrigation  distnct. 
See  Irrigation  Districts,  40,  41. 

Against  trespassing  animals.  See  Ani- 
mals, II. 

Decree  in  suit  to  quiet  titie  is  quasi  in  rem. 
See  Quieting  Title,  160.  ..,.,. 

Action  to  enforce  mechamc'a  ben  la  in 
nature  of.    See  Witnesses,  61. 

Probate  proceedings  are  in  nature  of-  See 
Estates  of  Deceased  PersonSjJ. 

Probating  of  will  is.    See  Wills,  137. 

Making  real  eatate  a  party.  See  Taxation, 
647. 

Jurisdiction  over.  See  Jurisdiction,  161; 
Justices  of  the  Peace,  41.  ,  ,     .     ^ 

Jurisdiction  in  rem  where  defendsnta  are 
nonresidents.    See  Jurisdiction,  165. 

Seisure  is  not  necessary  to  jurisdiction.  See 
Juriadiction,  14.  .    . 

Juriadiction  to  appoint  truatee  la  in  rem. 
See  Tmata  and  Truateea,  231.  , 

Right  of  harbor  commissioner  to  institute. 
See  Harbor  CommiasioneTS,  14. 

PROCESS. 

See  Bummona. 

"Le^  prooeaa,"  meaning  of.  See  San 
Francisco,  204.  ^  ,« 

Order  of  arrest  ia  not.    See  Arreat,  iv. 

Notice  to  creditors  is  not,  and  need  not  rnn 
in  name  of  people.  See  Bankruptcy  and  In- 
solvency, 143.  .  

County   clerk   may    issue.      See   County 

Clerk,  6.  ,  .  «        ^i„ 

Execution  not  issued  in  name  of  people. 

See  Executions,  39.  a     ax.  _;«- 

Process  received  on  Sunday.    See  Bhenna, 

IV,  8,  b.  .  u. 

1,  District  courts  have  jurisdiction  to  m^ 
all  necessary  orders  respecting  prooeaa  iMUed, 
or  to  be  issued,  on  their  judgmenta.    (OiarK 

V.  Sawyer,  48  C!al,  133.) 

2.  The  act  of  the  legislature,  giving  the 

gower  to  the  late  superior  conrt  of  the  city  oi 
an  Francisco  to  send  its  prooeaa  beyond  its 
territorial  limits,  was  constitutional,  (tucK- 
man  v.  O'Neal,  10  Cal.  292.) 

3,  The  superior  court  had  power  to  send  a 
summons  for  service  out  of  the  city  of  MU 
Francisco,  (Chipmanv.  Bowman,  14  Cal.  16v)  . 

Issuing  to  run  out  of  county.    See  Habeaa 

^ISIndatoillpariieofstate.    See  Prohibi- 
tion, 53.  ,  .      . _.xi. 

District  court,  proceaa  la  co^extensive  wim 
state.    See  Jurisdiction,  59. 

4.  Under  the  Practice  Act  personal  aervice 
of  write  and  process  is  made  by  delivennga 
copy  to  the  party  upon  whom  service  is^ 
quired.  Independent  of  the  statute,  the  mode 
would  be  by  showing  the  original  nnder  tne 
seal  of  the  conrt,  and  delivering  a  copy,  l^ 
mondson  v.  Mason,  16  Cal.  386.) 

6.  Constable  has  no  power  to  execute  pi»-_ 
cess  out  of  his  township.    (Lowe  ▼,  Aiex»" 
der,  15  Cal.  296.) 
Cited  82  Cal.  188, 189. 
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6.  Under  aectiona  601  and  602  of  the  Prac- 
tice Act  a  constable  may  serye  an  execution 
out  of  his  township.     (Lafontaine  T.  Greene, 
17  Gal.  294.) 
Cited  82  Gal.  188. 

Service  of  gamisbment.  SeeAttachmente, 
fi  I)  2. 

Service  of  petition.  See  MandamuB,  IIL  7. 

Service  of  certiorari.   See  Certiorari,  IV,  6. 

Service  of  inteirvention.  See  Interven- 
tion, V. 

Service  of  injnnotion.  See  Injnnotions, 
m,  4. 

Injunction,  who  may  serve.  See  Injono- 
tions,  296. 

Service  of  Bommons.    See  Sommona,  IV. 

Service  by  pablication.  See  Summons, 
IV,  7. 

Diligence  required  of  sherifi  in  executing 
process.    See  SheriSs,  IV,  S,  b. 

Failure  or  refusal  of  dierifi  to  levy  writ. 
See  Sheriffs,  IV.  S,  d. 

Compelling  sneriS  to  execute  writ.  See 
Sberifis,  IV,  8,  c 

Execution  of  writ,  motion  to  compel  may 
Iw  renewed.    See  Pleading  and  Practice,  691. 

Service  of  process  in  contempt  need  not  be 
by  aheriS.    Biee  Contempt,  93. 

Citation,  service  by  publication.  See 
Sxecutors  and  Administrators,  362;  Guard- 
ian and  Ward,  99. 

Order  to  show  cause  may  be  served  by 
publication.  See  Bankruptcy  and  Insolvency, 
162. 

Service  of  order,  what  is  not.  See  Con- 
tempt, 88. 

SMTice  of  order  on  attorney  for  corpora- 
tion, when  proper.    See  Contempt,  91,  92. 

Notice  of  motion  to  set  aside  execution 
■ale,  bow  served  where  purchaser  absent. 
See  Executions,  181. 

Service  of,  where  attorneys  sabetitnted. 
See  Attorney  and  Client,  148. 

Notice  to  creditors  may  be  served  by  nuul. 
See  Bankruptcy  and  Insolvency,  144. 

Appointment  of  elisor  to  serve.  See  Elisors. 

Sheriff  acts  as  officer  of  court  in  serving. 
See  Sheriffs,  I. 

Ex-sheriff  to  execute  and  complete  process. 
See  Sheriffs,  17. 

Proceedings  where  part  only  of  defendants 
served.    See  Judgments,  635,  et  seq. 

finding  as  to  due  service  of  process,  con- 
dtuiveness.    See  Defaults,  68. 

7.  Attendance  upon  any  oonrt  as  a  witness, 
juror,  or  party  only  exempts  the  person  so  in 
attendance  from  arrest  in  a  civil  action,  but 
not  from  obeying  anv  ordinary  process  of  a 
court.     (Page  v.  Randall,  6  Cal.  32. ) 

Subpoena,  disobedience  of.  See  Contempt, 
IV,  4. 

Disobeying  or  obstructing.  See  Contempt, 
IV,  10. 

Service,  acceptance  of  by  attorney.  See  At- 
torney and  Client,  VI,  6. 

Abuse  of,  action  for.    See  Injunctions,  V,  2. 

Abuse  of  process.    See  Contempt,  IV,  6. 

Power  of  court  under,  when  ceases.  See 
Contempt,  71. 

Collateral  attack  upon.    See  Summons,  8. 

Justification  of  sheriff  under.  See  Shenffs, 
IV.  3,  r. 


Summons,  new,  effect  of  on  writ.  See  At- 
tachments, II,  6. 

Motion  for  alias  writ  may  be  renewed.  See 
Pleading  and  Practice,  691. 

Second  writ.    See  Assistance,  VI. 

Amendment  of  return.  See  Attachmenti^ 
249. 

Return  of  sheriff  as  evidence  of  partner- 
stup.    See  Partnership,  88. 

Filing  of  complaint  by  "  county  derk."  See 
JttdicisI  Notice,  20. 

Bond  for  scile  and  appraisement,  when 
deemed  filed,  though  not  marked.  See 
Guardian  and  Ward,  83. 

Filing  papers  and  documents.  See  orosB- 
leferences  under  Filing. 

PBOCLAXATIOlf. 

Election  proclamation.    See  Elections,  IV. 

FBODVCE  EXCUAKGE. 

Seat  in  la  liable  to  execution.    See  Execa* 
tions,  90. 

PBOFAKITT. 

See  Criminal  Law,  XXI,  46. 

Ordinance  prohibiting  profane  Bweaiing. 
See  Ordinances,  IV,  7,  n. 

PROFIT  A  PBEITDRB. 

Assignment  of.    See  Deeds,  326. 
Reservation  of,  effect  of.   See  Deeds,  810. 
Words  of  inheritance  not  necessary  to  as- 
sign.   See  Deeds,  237. 

PROFITS. 

Dlegal  J  of  directors.   See  Corporations,  X,  1. 

Undivided.    See  Corporations,  V. 

Agreement  to  shareprofits  of  resale.  See 
Vendor  and  Vendee,  X  8. 

Action  for  between  cotenants.  See  Coten- 
ancy, II,  8. 

Recovery  for  loss  of.    See  Damages,  11. 

Secret,  of  supervisor.    See  Supervisors,  V, 

Books  of  account  as  exclusive  evidence.  See 
Assumpsit,  57. 

Expwt  testimony  as  to.  See  Assumpdt,  67, 
58. 

PBOHIBITIOir. 
I.  OfHee  of  Writ}  as  -Coanterpart  •( 

Man  damns. 
n.  Praetlce  In  Relatiom  to. 

1.  Partiu;  Petition  and  Affidavit;  Ser- 

vice of;  Juri$dietion  to  luue. 

2.  iSutmiitton  of  AppUeaiion  on  Pkad- 

ing$;  Diicretion;  Concbuiveneu  of 
Jitdgment. 
m.  Ib  What  Cases  Applieatlon  Granted 
or  Refused. 

1.  Power  of  Legitlatare  to  Enlarge  Office 

of;  Enlargina  by  StipuJaiiort. 

2.  Act*  Already  ComjpUted;  Ditcontinvr 

once  of  Proceeding  Sought  to  be 

Prohibited. 
8.  Plain,  Speedy,  and  Adequate  Senudy. 
4.  Miniitertdl  AcU,  Act*  of  Officer*,  and 

VoidAeU. 
6.  Judicial  Act*. 
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•.  Acts  Must  be  in  Excess  of  Juris- 
diction; Incidental  Question 
of  Jurisdiction. 

b.  Preliminary  Objection  in  Lower 
Court. 

o.  Staying  Actions  at  Law. 

d.  Ordering     Judgment    Without 

Trial. 

e.  Controlling  Actions  of  Beceiver. 

f.  In  Insolvency  Proceedings. 

g.  In  Criminal  Actions  j  Miscella- 

neous   Instances    m    Which 
Writ  Granted  or  Befused. 

Order  enforcing  sherifi  to  furnish  rooms. 
See  Judges,  26. 
Violation  of  writ.    See  Contempt,  IV,  7. 

I.  Offlee  of  Writ}  u  Counterpart  of  Msn- 
dunsB. 

1.  The  writ  of  prohibition  mentioned  in  the 
constitution  is  the  writ  of  prohibition  as 
known  to  the  common  law,  and  its  office  is 
to  restrain  subordinate  courts  and  inferior 
judicial  tribunals  from  exceeding  their  juris- 
diction. (Maurer  t.  Mitchell,  63  Cal.  289.) 
Cited  64  Cal.  406;  57  Cal.  663,  664;  68  Cal. 

180;  61  Cal.  490;  66  Cal.  212;  97  Cal.  441;  4 
Utah,  881. 

Object  of  writ  is  preventive  rather  than 
.remedial.    See  post.  III,  2. 

2.  The  word  "  counterpart,"  as  employed  in 
section  1102  of  the  Code  of  Civil  Procedure, 
is  designed  to  illustrate  the  operation  of  the 
writ  of  prohibition  when  issued  in  a  proper 
case,  but  it  is  not  intended  to  enlarge  or  add 
to  the  class  of  cases  in  which  it  may  be  re- 
sorted to.    (Maurer  v.  Mitchell,  63  Cal.  289.) 

n.  Praetlee  in  Relation  to. 

/.  htrtht;   P»iition  and  AfSdarft;    Seiriet  of; 

Juriadi'etion  to  /«•»«. 

3.  A  writ  of  prohibition  to  prohibit  the 
court  from  further  proceeding  in  the  matter 
of  the  removal  of  officers  of  a  corporation 
may  be  brought  in  the  name  of  the  corpora- 
tion. As  representing  the  stockholders,  it  is  a 
ntrty  beneficially  interested.  (Chollar  Min. 
Co.  V.  Wilson,  66  Cal.  374.) 

4.  The  affidavit  to  a  petition  for  a  writ  of 
prohibition  should  state  that  the  affiant  has 
either  knowledge  or  information  concerning 
the  matters  stated  in  the  petition.  (Cariaga 
V.  Dryden,  30  Cal.  244.) 

6.  If  proceeding  in  lower  court  is  not  on  its 
foce  in  excess  of  jurisdiction,  but  is  so  in  fact 
by  reason  of  the  existence  of  some  matter  not 
disclosed,  such  matter  ought  to  be  averred  in 
gome  proper  form,  to  make  the  want  of  juris- 
diction appear.  (Havemeyer  v.  Superior 
Court,  84  Cal.  327.) 

6.  The  rule  of  this  court  requiring  that  a 
petition  for  a  writ  of  prohibition  against  a 
court  shall  disclose  the  names  of  the  real  par- 
ties in  interest  does  not  require  that  such 
parties  be  named  as  defendants  in  the  writ, 
but  only  that  their  names  should  be  disclosed 
by  the  petition,  and  that  service  of  a  copy  of 
the  petition  and  writ  should  be  made  upon 
them.  (Havemejrer  v.  Superior  Court,  84 
Cal.  327.) 


7.  The  effect  of  a  failure  to  serve  such  par- 
ties would  not  be  an  abatement  of  the  whole 
proceeding,  but,  at  most,  merely  require  a 
postponement  of  the  hearmg  until  they  could 
be  served,  and  have  a  reasonable  time  to  ap- 
pear. (Havemeyer  v.  Superior  Court,  84  Cat. 
327.) 

Concurrent  jurisdiction  of  supreme  and 
superior  courts  in  issuing  prerogative  writs. 
See  Writs. 

Supreme  court,  power  of  to  issue  writs  of. 
See  Appeals,  I,  2. 

2.  Submiotion  of  Application  on  Moadingt:  Bit- 
erotion;  Couelu»ir»u»o9  of  Judgmont 

8.  If  application  for  writ  of  prohibition  is 
submitted  on  the  petition  and  answer,  and 
the  answer  denies  the  material  alle^tions  of 
the  petition,  the  petition  will  be  dismissed. 
(Cariaga  v.  Dryden,  30  Cal.  244.) 

9.  A  court  having  jurisdiction  to  issue  the 
writ  of  prohibition  has  no  discretion  to  ref  nse 
it  when  demanded  bv  the  real  party  in  inter- 
est in  a  proper  case ;  nut  such  party  is  entitled 
to  the  writ  ex  debito  justitse  if  be  suffers  from 
the  usurpation  of  jurisdiction  by  an  inferior 
tribunal.  (Havemeyer  v.  Superior  Court,  84 
Cal.  327.) 

10.  In  an  action  against  a  banking  corpora- 
tion brought  out  of  the  county  where  it  has 
its  principal  place  of  business,  where  no  mo- 
tion was  made  to  change  the  venue  of  the  ac- 
tion to  the  county  in  which  the  principal 
place  of  the  business  of  the  corporation  was 
situate,  a  decision  upon  an  application  of  the 
defendant  for  a  writ  of  prohibition  to  restrain 
further  proceedings,  upon  the  ground  that 
the  court  had  jurisdiction  to  proceed  in  the 
action,  is  res  adjudicata  as  to  that  subject, 
and  it  will  be  considered  as  settled  upon  ap- 
peal from  the  judgment.  (White  v.  Fresno 
National  Bank,  98  Cal.  166.) 

m.  In  What  Cases  AppUeation  Orantei 

or  RefBsed. 
f.  fowor  of  Ltgitluturo  to  Enlarge  Offeo  of;  En- 
larging by  Stipulation, 

11.  The  I^slature  cannot  extend  or  enlarge 
the  office  of  the  writ  of  prohibition  so  as  to 
include  ministerial  functions.  (Farmers'  Co- 
operative Union  v.  Thresher,  62  Cal.  407, 
cited  66  Cal.  211,  4  Utah,  381 ;  Hobart  v.  Till- 
son,  66  Cal.  210.) 

12.  There  is  no  distinction  in  the  provi- 
sions of  the  constitution  relating  to  the  sa- 
pi:eme  court  and  those  relating  to  the  superior 
court  as  regards  the  power  of  the  legislatare 
to  enlarge  the  office  of  the  writ  of  prohibi- 
tion so  as  to  include  ministerial  functiens. 
(Farmers'  (3o-operative  Union  v.  Thresher, 
62  Cal.  407.) 

13.  The  legislature  had  no  power  to  enact 
the  statute  which  purports  to  amend  section 
1102  of  the  Code  of  Civil  Procedure,  in  so  far 
as  it  attempts  to  enlarge  the  office  of  the  writ 
of  prohibition.  (Camron  v.  Kenfield,  67  Cal. 
550.) 

Cited  62  Cal.  410;  66  Cal.  211. 

14.  The  legislature  might  enlarge  the  office 
of  the  writ  when  issuing  from  the  superior 
court,  but  could  not  so  enlarge  the  jurisdio- 
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tion  of  the  ■upreme  court.  Thornton,  J., 
concurring.  (Cfunron  y.  Kenfield,  57  Cal. 
650.) 

15.  The  Bupreme  court,  in  refusing  a  writ 
of  prohibiton,  decided  that  the  leKislatnre 
could  not  constitutionally  extend  toe  office 
of  the  writ  be:^ond  its  scope  at  common  law. 
It  also  decided  in  the  same  case  that  the  legis- 
lature bad  not  attempted  to  so  extend  it. 
Held,  that  the  latter  point  decided  did  not 
render  the  first  obiter  dictum.  (Camron  y. 
Kenfield,  67  Cal.  560.) 

Cited  75  Gal.  266. 

16.  Upon  an  application  for  a  writ  of  pro- 
hibition from  a  superior  court  to  a  justice's 
ooart,  the  only  questions  which  can  prop- 
erly be  considered  are  as  to  whether  the  act 
•ou^ht  to  be  prohibited  is  in  excess  of  the 
jurisdiction  of  the  j  ustice's  court,  and  whether 
there  is  a  remedy  by  appeal.  A  stipulation 
upon  appeal  to  the  supreme  court  submitting 
the  question  as  to  whether  the  justice's  court 
erred  in  its  action,  and  agreeing  that  the 
judgment  of  the  superior  court  as  to  the  writ 
of  prohibition  may  be  reversed  or  affirmed 
according  to  the  decision  of  that  question, 
must  be  disregarded.  The  writ  of  pronibition 
cannot  be  made  by  stipulation  to  serve  the 
purpose  of  an  appeal ;  nor  can  the  supreme 
court  exercise  appellate  jurisdiction  by  means 
of  a  writ  of  pronibition,  without  any  ai>peal, 
and  in  a  case  to  which  its  appellate  jurisdic- 
tion does  not  extend.  (Powelson  y.  Lock- 
wood,  82  Cal.  613.) 

Cited  21  Ney.  62. 

2.  Mett  Alnadf  ComphM;   DlteonHnttonet  of 
ProeMdiug  Sought  to  bo  Prohibitod. 

17.  Prohibition  wUl  not  lie  to  set  aside  acts 
already  performed.  (Hull  y.  Superior  Court, 
«3  Cal.  179.) 

18.  Operation  of  writ  of  prohibition  is 
primarily  and  principally  preventive,  rather 
than  remedial,  and  is  excluded  where  the  ac- 
tion of  the  inferior  tribunal  is  fully  com- 
frieted,  and  nothing  remains  to  be  done  under 
Its  void  order ;  but  if  its  action  is  only  par- 
tially and  not  fully  completed,  further  pro- 
ceedings may  be  stayed,  and  in  such  case  the 
ofiSoe  of  the  writ  is  so  far  remedial  that  it  will 
annul  such  prior  proceedings  as  may  be  neces- 
sary to  make  the  remedy  complete.  (Have- 
meyer  y.  Superior  Court,  84  Cal.  327.) 

19.  It  is  the  time  when  the  writ  of  prohibi- 
tion is  ordered,  and  not  the  time  when  it  is 
served,  that  fixes  the  extent  of  the  power  of 
the  higher  court  to  interfere  with  the  pro- 
ceeding in  the  lower  court.  (Havemeyer  y. 
Superior  Court,  84  Cal.  327.) 

20.  So  far  as  concerns  prohibition  of  action 
of  superior  court  in  holding  possession  of 
property  seixed  under  a  void  order  appointing 
a  receiver  and  directing  him  to  seise  specific 
property  claimed  by  a  stranger,  it  is  imma- 
terial whether  the  seizure  of  possession  was 
or  was  not  complete  before  the  writ  was  or- 
^red,  the  completion  of  possession  being  only 
material  to  be  inquired  into  upon  a  proceeding 
for  contempt  for  taking  possession  in  violation 
of  the  writ.  (Havemeyer  v.  Superior  Court, 
84  Gal.  827.) 


21.  When  alternative  writ  of  prohibition  is 
sued  out  to  comp«l  stay  of  proceedings  in  re- 
spect to  the  distribution  of  an  estate,  pending 
an  appeal  from  an  order  settling  the  final  ac- 
count of  the  executor,  if  the  heirs  allege  and 
show,  upon  a  petition  by  them  asking  for  a 
dismissal  of  the  alternative  writ  of  prohibi- 
tion, that  they  have  withdrawn  their  petition 
for  final  distribution  bv  leave  of  court,  and 
stipulate  that  they  will  not  apply  for  final 
distribution  pending  the  appeal,  the  applica- 
tion for  dismissal  of  the  writ  will  be  granted, 
at  cost  of  the  moving  party.  (Fezuela  y. 
Superior  Court,  83  Gal.  49.) 

8.  Plain,  Spoody,  and  Adoquato  Romody. 

22.  Prohibition  arrests  the  proceedings  of 
an  inferior  judicial  tribunal  or  officer  when 
such  proceedings  are  without  or  in  excess  of 
jurisdiction,  and  where  there  is  not  a  plain, 
si>eedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  (Havemeyer  y.  Superior 
Court,  84  Cal.  327.) 

23.  Remedy  by  appeal  is  "  plain,  sjteedy, 
and  adequate  remedy  in  the  ordinary  course 
of  law,"  within  the  meaning  of  section  1103 
of  the  Code  of  Civil  Procedure,  and  the  fact 
that  more  time  would  probably  be  consumed 
by  appeal  than  in  a  proceeding  by  a  writ  of 
prohibition  does  not  render  the  remedy  by 
appeal  not  "  plain,  speedy,  and  adequate. 
(Agassis  y.  Superior  CTourt,  90  Cal.  101.) 
Cited  91  Cal.  103. 

24.  On  a  petition  for  a  writ  of  prohibition 
to  restrain  a  judge  from  proceeding  in  an  ac- 
tion in  which  he  is  disqualified  by  reason  of 
interest,  an  appeal  would  not  be  a  speedy  and 
adequate  remedy.  (North  Bloomneld  Gold 
Min.  Co.  v.  Keyser,  68  Cal.  316.) 

Cited  4  Utah,  397. 

Plain,  speedy,  and  adequate  remedy,  what 
is  not.    See  post.  III,  6,  e. 

Remedy  by  appeal.    See  ante,  16. 

Remedy  by  appeal  in  criminal  cases.  See 
post.  III,  5.  g. 

Remedy  by  appeal  is  a  bar.  See  poet,  87, 
38. 

Remedy  by  motion  to  dissolve  attachment, 
where  prohibition  sought  because  attach- 
ment not  proper.    See  post,  64. 

4.  Miniotorial  Acta,  Acta  of  OtSeon,  and  ¥oid  Aeto, 

25.  Writ  can  only  be  invoked  to  restrain 
threatened  acts  which  are  judicial  in  their 
character.  (City  of  Coronado  v.  City  of  San 
Diego,  97  Cal.  440.) 

26.  Prohibition  does  not  lie  to  prevent  acts 
of  officer  de  facto  or  de  jure.  (Hull  y. 
Superior  Court,  63  Cal.  179.) 

27.  The  writ  of  prohibition  does  not  run  to 
a  ministerial  officer ;  the  collection  of  a  tax 
by  a  town  marshal  is  a  ministerial  act.    (Le 
Cionte  V.  Town  of  Berkeley,  67  Cal.  269.) 
Cited  63  Cal.  179;  66  Cal.  212;  97  Cal.  442. 

28.  Tax-collector,  being  ministerial  officer, 
cannot  be  restrained  by  prohibition  from  per- 
forming the  duties  of  his  office.  (Hobart  y. 
Tillson,  66  Cal.  210.) 

29.  Levy  of  tax  is  ministerial  and  not  judi- 
cial act,  and  a  writ  of  prohibition  will  not  lie 
to  restrain  the  levy.  (City  of  Coronado  v. 
City  of  San  Diego,  97  Cal.  440.1 
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80.  Probibition  will  not  lie  to  prerent  the 
nBurpation  of  an  office.  Quo  warranto  la  the 
proper  remedy.     (Backner  v.  Yeuve,  63  Cal. 

Cited  86  Cal.  388. 

31.  Under  section  1  of  article  X  of  the  con- 
Btitntion  of  the  state,  the  goyemor  has  author- 
ity and  jurisdiction  to  make  an  investigation 
into  the  conduct  of  the  state  board  of  prison 
directors  with  a  view  of  removing  them  from 
office,  and  prohibition  will  not  Tie  to  arrest 
such  an  investigation.  (Chapman  v.  Stone- 
man,  63  Cal.  490.) 

_  32.  Upon  application  for  writ  of  prohibi- 
tion to  board  of  election  commissioners  of  San 
Francisco,  to  arrest  their  proceedings  in  or- 
dering an  election  for  fifteen  freeholders,  to 
preoare  and  propose  a  charter  to  be  submitted 
to  tne  voters  of  the  city  and  county,  as  pro- 
vided in  section  18  of  article  XI  of  the  consti- 
tution, held,  that  their  action  was  not  judi- 
cial, and  therefore  the  writ  would  not  lie. 
(People  ex  rel.  Taylor  v.  Board  of  Election 
Commissioners,  64  Cal.  404. ) 
Cited  83  Cal.  179;  66  Cal.  212;  97  Cal.  412. 

38.  A  writ  will  not  issue  to  arrest  proceed- 
ings of  board  of  supervisors,  unless  the  pro- 
ceedings themselvee  are  absolutely  without  or 
in  excess  of  the  jurisdiction  of  the  board. 
(People  ex  rel.  Brundage  v.  Supervisors  of 
Kem  County,  47  Cal.  81.) 
Cited  49  Cal.  31 ;  66  Cal.  231 ;  61  Cal.  490;  08 

Cal.  402. 

_  34.  Matter  of  fixing  water  rates  is  not  judi- 
cial, and  a  writ  of  prohibition  will  not  be 
awarded  to  restrain  a  board  of  supervisors 
from  performing  that  duty.  (Spring  Valley 
Water  Works  Co.  v.  Bartlett,  63  Cal.  246.) 
Cited  82  Cal.  307. 

36.  The  writ  of  prohibition  ought  not  to  is- 
sue to  arrest  the  progress  of  any  legislation 
pending  in  a  board  authorized  by  the  laws  to 
legislate  with  respect  to  matters  of  public 
interest.  (Spring  Valley  Water  Works  V.  San 
Francisco,  62  Cal.  111.) 
Cited  63  (3al.  291 ;  64  Cal.  406;  67 Gal.  663;  66 

Cal.  212;  82  Cal.  307. 

36.  Where  the  invalidity  of  an  order  of  sale 
of  property  appears  upon  its  face,  a  purchaser 
of  the  property  takes  no  title,  and  the  own- 
ers of  the  property  are  therefore  not  injured 
by  a  sale  so  as  to  warrant  the  issuance  of  a 
writ  of  prohibition  to  restrain  it.  (Woodward 
T.  Superior  Court,  96  Cal.  272. ) 

Controlling  actions  of  receivers.  See  post, 
m,  6,  e. 

B,  Judicial  Acta. 

a.  Acts  Must  be  in  Excess  of  Jurisdiction; 

Incidental  Question  of  Jurisdiction. 

87.  Writ  will  not  lie  where  it  appears  that 
inferior  court  has  jurisdiction  of  the  subject 
matter,  and  there  is  a  remedy  by  appeal. 
(Murphy  v.  Superior  Court  of  Santa  Clan 
County,  84  Cal.  592.) 
Cited  90  Cal.  106;  96  Cal.  277;  2  Wash.  666. 

38.  When  inferior  court  has  power  to  de- 
termine jurisdictional  fact  its  determination 
cannot  be  collaternllv  attacked  upon  an  ap- 
plication for  a  writ  of  prohibition.  (Murphy 
Y.  Superior  Ck>art  of  Santa  Olsra  Ooonty,  84 
Cal.  m.) 


39.  Writ  will  not  issue  to  arrest  judicial 
proceedings  unless  they  are  without  or  in  ex- 
cess of  the  jurisdiction  of  the  court.  (More 
v.  Superior  Court,  64  Cal.  346.) 

Cited  82  Cal.  616;  84  Cal.  393;  96  Cal.  276. 

40.  Prohibition  lies  to  arrest  proceedings  of 
judicial  tribunal  when  they  are  without  or  in 
excess  of  its  jurisdiction,  out  the  writ  is  is- 
suable only  in  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  (Levy  v.  Wilson,  69  Cal.  105.) 
Cited  84  Cal.  398 ;  85  Cal.  60 ;  90  Cal.  105. 

Excess  of  jurisdiction  is  the  only  question. 
See  ante,  16. 

41.  A  court  that  proceeds  in  the  trial  of  a 

cause  against  the  express  prohibition  of  a 
statute  IS  exceeding  its  juriaaiction,  and  may 
be  prevented  from  doing  so  by  prohibition 
from  this  court.  (Hayne  v.  Justice's  Court, 
82  Cal.  284.) 

42.  The  fact  that  a  question  of  jurisdiction 
is  incidentally  raised  in  an  action  does  not 
present  a  sufficient  cause  for  granting  a  writ 
of  prohibition.  (Agassiz  v.  Superior  Court, 
90  Cal.  101.) 

Excess  of  jurisdiction,  what  is  not  in  insol- 
vency proceedings.     See  post.  III,  6,  f. 
In  criminal  actions.    See  post.  III,  6,  g. 

b.  Preliminary  Objection  in  Lower  Court. 

43.  Writ  of  prohibition  will  not  go  from 
this  court  unless  the  attention  of  the  court 
whose  proceedings  are  sought  to  be  stayed 
has  been  called  to  the  alleged  excess  of  juris- 
diction. (Southern  Pac.  B.  B.  Co.  v.  Superior 
Court  of  Kem  County,  59  Cal.  471.) 

Cited  72  Cal.  676;  84  Cal.  391,  402;  4  Utah, 
305;  distinguished  63  Cal.  436. 

44.  A  writ  of  prohibition  will  not  issue 
from  the  supreme  court  to  restrain  a  superior 
court  from  proceeding  in  a  matter  alleged  to 
be  in  excess  of  its  jurisdiction,  unless  the  at- 
tention of  the  superior  court  has  first  been 
called  to  the  alleged  excess  of  jurisdiction. 
(Baughman  v.  Superior  Court,  72  Cal.  672.) 
Cited  84  Cal.  382. 

45.  By  the  rule  of  practice  adopted  by  tblB- 
court,  the  writ  of  prohibition  will  not  be  is- 
sued until  the  obiection  to  its  want  or  excess  of 
jurisdiction  has  been  made  in  or  overruled  by 
the  lower  court,  the  whole  foundation  of  the 
rule  being  the  respect  and  consideration  du& 
to  the  lower  court,  and  the  expediency  of  pre- 
venting unnecessary  litigation.  (Havemeyer 
V.  Superior  Court,  84  Cal.  327.) 

46.  It  is  not  essential  to  the  jurisdiction  of 
the  higher  tribunal  to  grant  a  writ  of  probiln- 
tion  that  a  preliminary  objection  to  the  juris- 
diction of  the  lower  court  be  presented  in 
that  court.  The  rule  requiring  it  is  one  of 
practice  merely,  and  the  neglect  to  observe  it 
IS  only  laches,  which  may  or  may  not  be  ex- 
cused, according  to  circumstances.  (Have- 
meyer V.  Superior  Court,  84  Cal.  327.) 

47.  It  is  not  necessary  that  the  preliminary- 
objection  to  the  jurisdiction  of  the  lower 
court  should  be  made  by  formal  plea  or  mo- 
tion, nor  that  steps  should  be  taken  therein 
which  there  was  no  opportunity  to  take,  be- 
fore applying  for  the  writ  of  prohibition  to 
arrest  a  threatened  seizure  of  property  under 
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ft  'void  Older ;  bat  it  is  aafficient  ii  anch  objec- 
tions to  the  iurisdiction  as  theie  was  oppor- 
tunity to  make  in  the  lower  court  were  urged 
therein,  and  overruled  before  the  writ  ig  ap- 
plied for.  (Havemeyer  v.  Superior  Court,  84 
Cal.  827.) 

48.  Ii  want  of  jurisdiction  is  apparent  on 
&oe  of  proceeding  in  the  lower  court,  no  plea 
or  piehminary  objection  is  necessa^  before 
■oing  out  the  wnt  of  prohibition.  (Have- 
meyer V.  Superior  Court,  84  Cal.  327.) 

c.  Staying  Actions  at  Law. 

IS,  Writ  cannot  issue  to  prevent  court  from 
trying  action  which  it  has  jurisdiction  to  try. 
(Tbomas  v.  Justices'  Court  of  the  City  and 
County  of  San  Francisco,  80  Cal.  40.) 

60.  Writ  will  lie  to  restrain  judge  from  pro- 
ceeding in  action  in  which  he  is  disqualified 
by  reason  of  interest,  although  the  court  over 
which  he  presides  may  have  jurisdiction  of 
the  cause.  (North  Bloomfield  Gold  Min.  Co. 
v.  Kevser,  68  Cal.  316,  followed  in  Conolly 
G<dd  Min.  etc. Co. v.  Eeyser,  68  Cal.  328 ;  Mil- 
ton Min.  Co.  V.  Keyser,  58  Cal.  328;  South 
Feather  Co.  v.  Keyser,  58  Cal.  329;  Blue  Tent 
Cou  V.  Keyser,  58  Cal.  329;  Excelsior  W.  dc 
Min.  Co  V.  Keyser,  68  Cal.  329.) 

61.  If  the  question  of  the  jurisdiction  of  an 
inferior  court  in  a  case  before  it  has  been 
submitted  to  that  court  by  an  appropriate 
pleading  or  objection,  a  wnt  of  prohibition 
will  pot  issue  to  restrain  such  court  from  pro- 
ceeding in  the  case  while  the  question  of  its 
jurisdiction  remains  undetermined  by  such 
ooart.  (Chester  v.Colby,  62  CaL  616.) 
Cited  84  Cal.  891,  402,  406. 

62.  Where  court  has  jurisdiction  and  has 
ordered  that  summons  be  served  upon  de- 
fendants by  publication,  the  question  as  to 
whether  it  acquires  jurisdiction  over  the  de- 
fendants so  served  is  one  which  the  court  has 
authority  to  pass  upon,  and  a  writ  of  prohibi- 
ti«M>  will  not  lie  to  restrain  the  court  from 
farther  proceedine  in  the  action  until  the 
defendants  shoulcf  appear  or  be  personally 
served  with  the  summons,  on  the  alleged 
ground  that  the  case  is  not  a  proper  one  for 
the  publication  of  summons.  The  defend- 
ants have  a  plain  and  adequate  remedy  by 
appeal  from  any  judgment  which  may  be  en- 
terod  against  them,  if  error  should  be  com- 
mitted in  the  decision  of  the  court.  (Mines 
d'Or  de  Quartz  Mountain  8oci^t§  Anonyme 
V.  Superior  Court,  91  Cal.  101.) 

53.  Writ  will  not  lie  to  prevent  superior 
court  of  one  county  from  proceeding  in  an 
action  against  a  corporation  whose  principal 
place  of  business  is  in  another  county,  in 
which  it  was  served  with  summons,  though 
the  action  is  founded  upon  a  contract  for  a 
building  erected  for  the  corporation  in  the 
latter  county,  and  no  obligation  on  the  con- 
tract arose  or  breach  thereof  occurred  in  the 
county  where  the  suit  was  broi^ht;  the 
superior  court  of  any  county  having  jurisdic- 
tion of  the  subject  matter,  with  power  to  send 
its  process  into  all  parts  of  the  state,  and  the 
petitioner  having  a  plain,  speedy,  and  ade- 
quate remedy  at  law  hy  motion  for  a  change 
of  the  action.  (Fresno  National  Bank  v.  Su- 
perior CJourt,  83  Cal.  491.) 


64.  Where  property  situated  in  this  state, 
belonging  to  nonresidents,  is  attached  in  an 
action  against  them  upon  a  subscription  to 
the  stock  of  a  corporation,  prohibition  will 
not  lie  to  restrain  the  plaintiS  from  proceed- 
ing with  the  action,  upon  the  ground  that 
the  action  is  one  in  which  no  attachment  will 
lie,  there  being  a  remedy  by  appeal  from  an 
order  refusing  to  dissolve  the  attachment. 
(Agassis  V.  Superior  Court,  90  Cal.  101.) 

66.  A  writ  of  prohibition  will  not  lie  to  re- 
strain the  prosecution  of  an  action  by  city 
authorities  to  condemn  a  right  of  way  for  a 
sewer,  on  account  of  the  absence  of  an  aver- 
ment or  proof  that  the  city  authorities  were 
unable  to  agree  with  the  defendant,  or  that 
the  local  board  of  the  municipal  corporation 
bad  expressly  directed  the  institution  of  the 
proceeding.  (Bishop  v.  Superior  Court,  87 
Cal.  226.) 

66.  Whether  or  not  the  failure  to  agree  or 
to  authorize  the  suit  is  a  bar  to  the  con- 
demnation proceeding  is  not  a  question  going 
to  the  jurisdiction  of  the  superior  court,  but 
is  a  question  of  law  to  be  determined  by  it  in 
the  course  of  the  proceeding :  and  any  error 
in  such  determination  is  subject  to  review 
upon  appeal,  and  does  not  furnish  ground  for 
a  writ  of  prohibition.  (Bishop  v.  Superior 
Court,  87  Cal.  226.) 

Cited  91  Cal.  467. 

67.  Trial  of  case  after  taking  of  appeal  from 
an  order  denying  motion  for  change  of  venue 
is  not  a  proceeding  without  or  in  excess  of 
the  jurisdiction  of  the  court,  within  the  mean- 
ing of  section  1102  of  the  <!tode  of  Civil  Pro- 
cedure, so  as  to  authorize  the  issuing  of  a 
writ  01  prohibition.  (People  ex  rel.  Scannell 
V.  Whitney,  47  Cal.  584.) 

Cited  54  Cal.  88;  56  Cal.  231 ;  63  Cal.  610;  68 
Cal.  402;  70  Cal.  636;  18  Nev.  289. 

68.  Application  for  writ  of  prohibition  to 
forbid  tne  superior  court  from  proceeding 
further  in  an  action,  until  the  determination 
of  an  appeal  from  an  order  in  the  action  re- 
fusing to  dissolve  a  temporary  injunction. 
Held,  it  is  only  of  orders  or  judgments  which 
command  or  permit  some  act  to  be  done  that 
a  stay  of  proceeding  can  be  had.  The  order 
appealed  irom  in  this  case  is  not  of  that  char- 
acter, hence  the  stay  of  proceedings  has  not 
the  legal  efiect  of  suspending  the  jurisdiction 
of  the  court  over  so  much  ot  the  action  as  is 
not  affected  by  the  order.  (Bliss  v.  Superior 
Court  of  Santa  Clara  County,  62  Cal.  643.) 
C!ited  81  Cal.  68. 

69.  The  filing  of  a  petition  and  bond  for  the 
removal  of  a  cause  from  a  state  court  to  the 
circuit  court  of  the  United  States  does  not 
divest  the  state  court  of  jurisdiction  so  far  as 
to  authorize  a  writ  of  prohibition  to  prevent 
it  from  proceeding  to  try  the  cause.  (Southern 
Pac.  B.  a.  (Jo.  V.  Superior  Court,  63  Cal.  607.) 

60.  In  an  action  to  recover  state  and  county 
taxes,  defendant  answered  and  also  filed  a 
bond  and  petition  for  a  removal  of  the  cause 
to  the  circuit  court  of  the  United  States  on 
the  ground  that  the  suit  was  one  arising  un- 
der the  constitutional  laws  of  the  United 
States,' and,  the  petition  being  denied,  ap- 
plied to  this  court  for  a  writ  oi  prohibition. 
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Writ  denied.    Central  Pac.  B.  R.  Co.  t.  Su- 
perior C!oart  of  Tulare  County,  62  Cal.  618.) 

61.  Writ  will  not  lie  to  nuperior  court  to 
prevent  hearing  of  appeal  from  a  justice's 
court  upon  the  ground  that  the  undertaking 
was  filed  more  than  five  days  before  service 
of  the  notice  of  appeal,  and  that  no  notice 
was  given  of  the  nuns  of  the  undertaking. 
(Dutertre  Y.  Superior  Court  of  the  City  and 
County  of  San  Francisco,  84  Cal.  535.) 

62.  In  an  action  in  the  justices'  court  of 
the  city  and  county  of  San  Francisco,  -wherein 
one  Wuhelm  was  plaintiff,  and  the  petitioner 
herein  defendant,  a  judgment  was  rendered 
in  favor  of  plaintiff.  The  defendant  had  an- 
swered denying  all  the  allegations  of  the  com- 
plaint, but  failed  to  appear  at  the  trial,  where- 
upon the  court  gave  judgment  without  the 
introduction  of  any  evidence.  The  defendant 
appealed  on  questions  of  law  alone,  and  the 
superior  court  reversed  the  judgment,  and  or- 
dered a  new  trial  in  that  court.  The  peti- 
tioner asked  that  the  superior  court  and 
judge  thereof  be  restraint  by  prohibition 
from  trying  the  caee.  Held,  that  the  new 
trial  was  properly  ordered  to  take  place  in 
the  superior  court,  and  that  the  writ  be 
denied.  (Curtis  v.  Superior  Court,  63  Cal. 
436.) 
Cited  68  Cal.  100;  77  Cal.  807. 

In  insolvency  proceedings.  See  post,  HI, 
5,  f . 

Preventiiur  court  from  proceeding  with  re- 
moval of  officers  of  corporation.    See  ante, 

n,  1.  *^ 

Discontinuance  of  proceeding  sought  to  be 
prohibited.    See  ante.  III,  2. 

Prohibiting  judge  from  nroceeding  because 
be  is  disqualified,  remedy  byapp«U.  See 
ante.  III.  3. 

d.  Ordering  Judgment  Without  Trial. 

63.  H,  after  acquiring  jurisdiction  of  par- 
ties and  subject  matter,  superior  court  should 
order  judgment  for  one  of  the  parties  with- 
out a  trial,  such  judgment  would  not  be 
"  without  or  in  excess  of  the  jurisdiction"  of 
the  court,  altboogb  it  might  be  erroneous; 
and  in  such  caae  the  only  remedy  would  be 
by  appeal.  (Clark  v.  Superior  Court  of  Las- 
sen County,  55  Cal.  199.) 

Cited  76  Cal.  256 ;  82  Cal.  616;  84 Cal. 898:  96 
Cal.  276;  4  Utah,  396. 

e.  Controlling  Actions  of  Receivers. 

64.  Though  the  writ  of  prohibition  does  not 
run  Mainst  ministerial  officers,  nor  to  arrest 
completed  action,  yet,  if  a  receiver  has  been 
appointed  and  is  acting  under  a  void  judicial 
order  appointing  him,  and  directing  him  to 
seize  ana  hold  certain  property,  and  he  has 
seized  and  is  holding  the  property  there- 
under, the  property  in  his  hands  must  be  re- 
garded as  in  the  hands  of  the  court,  whose 
instrument  the  receiver  is ;  and  since  action 
by  the  court  is  necessary  so  long  as  the  prop- 
erty remains  undisposed  of,  there  is  judicial 
action  to  be  arrested  and  injury  to  be  pre- 
vented, and  a  writ  of  prohibition  will  run  to 
and  operate  directly  upon  the  court,  and  in- 
directly upon  the  receiver,  to  prevent  further  ' 
action,  and  to  annul  the  action  taken  under 


the  void  order,  and  compel  restoration  of  the 
property  seized.  (Havemeyer  v.  Superior 
Court,  84  Cal.  327.) 

65.  The  existence  of  a  right  to  move  the 
court  to  set  aside  a  void  order  appointing  a 
receiver,  or  to  apply  to  the  court  for  leave  to 
sue  the  receiver  in  ejectment  or  in  forcible 
entry,  or  to  appeal  from  the  order,  will  not 
preclude  the  granting  of  a  writ  of  prohibition, 
as  neither  of  those  remedies  is  speedy  or 
adequate  to  prevent  a  deprivation  of  the  pos- 
session or  use  of  the  property  ordered  to  be 
seized.  (Havemeyer  v.  Superior  Court,  81 
Cal.  327.) 

Cited  92  Cal.  267. 

66.  When  a  receiver  acts  in  excess  of  anthor- 
ity  in  seizing  property  lawfully  in  possession 
of  a  stranger  to  the  suit,  he  having  a  valid  ap- 
pointment which  contains  no  directions  in 
excess  of  the  jurisdiction  of  the  court,  his 
void  action  may  be  resisted  or  remedie^l  in 
other  proper  modes,  and  prohibition  will  not 
lie  to  prevent  it ;  but  when  the  court  has  ex- 
ceeded its  jurisdiction  in  appointing  the  re- 
ceiver, or  in  directing  him  to  take  specific 
property  out  of  the  possession  of  a  stranger, 
the  wrong  is  in  the  order  of  the  court,  and 
prohibition  will  lie  to  prevent  the  resulting 
injury,  which  is  directly  due  to  the  action  of 
the  court.  (Havemeyer  v.  Superior  (^urt,  84 
Cal.  327.) 

67.  The  title  to  property  cannot  be  tried 
upon  a-  writ  of  prohibition;  and  when  a 
court,  by  its  order  directing  a  receiver  to 
seize  and  bold  certain  property  has  taken 
property  out  of  the  actual  possession  of  a 
stranger  to  the  proceeding,  who  claims  it  as 
his  own,  the  order  is  in  excess  of  jurisdiction 
and  void,  irrespective  of  the  actual  state  of  the 
title ;  because  no  man  can  be  deprived  of  his 
property  without  due  process  of  law,  nor  can  a 
court  take  proprety  from  his  possession  with- 
out a  hearing,  and  compel  him  to  prove  title 
to  regain  it.  (Havemeyer  v.  Superior  Court, 
84  C3.  327.) 

Right  of  assignee  in  insolvency  to  prevent 
court  from  ordering  receiver  to  take  posses- 
sion.   See  post,  III,  5,  f. 

Order  appointing  receiver  to  take  property, 
prohibiting.  See  Supplementary  Proceedings, 

L  In  Insolvency  Proceedings. 

68.  A  writ  of  prohibition  will  not  lie  in 
favor  of  an  assipiee  of  an  insolvent  debtor 
for  the  benefit  of  creditors  to  prevent  a 
superior  court  in  a  subsequent  proceeding  in 
insolvency,  instituted  by  the  debtor,  from  or- 
dering the  receiver  to  take  possession  of  all 
the  property  of  the  insolvent,  and  to  sell  the 
same.  Such  order  could  not  in  any  way  affect 
the  rights  of  the  assignee,  and  if  the  receiver 
should  take  property  belonging  to  him  under 
the  order  in  the  insolvency  proceeding,  be 
would  be  a  mere  trespasser,  against  whom  the 
assignee  would  have  his  remedy ;  but  he  can- 
not resort  to  the  extraordinary  remedy  of  pro- 
hibition. (Haile  v.  Superior  CSourt  of  San 
Bernardino  County,  78  (Jal.  418.) 
Distinguished  84  (;al.  399. 

69.  Writ  will  not  lie  to  prevent  assignee 
from    prosecuting    action   against  the  peti- 
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tionere  for  the  leooveiT  of  property  alleged  to 
have  been  transferred  by  insolvent  partners 
to  the  petitioners  by  way  of  fraudulent  pref- 
aience,  and  which  the  assignee  dairns  is 
vested  in  him  as  assignee  of  the  insolvents, 
and  to  prevent  a  receiver  apxminted  in  said 
action  from  taking  possesBion  of  the  prop- 
erty; and  it  is  immaterial  to  the  jurisdiction 
of  the  superior  court  over  such  action  whether 
the  insolvency  proceedings  were  or  were  not 
instituted  by  or  on  behalf  of  the  firm,  or 
whether  the  assignee  appointed  therein  ac- 
quired title  to  the  property  of  the  firm  or  not. 
(Goddard  v.  Superior  Court,  90  Cal.  364.) 

70.  Under  section  46  of  the  Insolvency  Act 
all  proceedings  against  the  insolvent  debtor 
lunst  be  stayed  upon  his  application,  pending 
the  examination  of  the  court  in  insolvency  on 
the  question  of  dischaive,  except  in  certain 
cases  enumerated,  and,  if  a  justice's  court  re- 
fases  to  stay  proceedings  upon  his  motion  in 
a  case  not  within  the  exceptions  of  the  stat- 
ute, a  writ  of  prohibition  will  issue  to  re- 
strain it  from  turther  proceedings,  notwith- 
standing an  order  of  the  superior  court  in 
which  the  insolvency  proceeding  are  pend- 
ing assuming  to  permit  the  justice's  court  to 
proceed  with  the  cause.  (Hayne  y.  Justice's 
Cowt,  82  Cal.  284.) 

71.  An  order  of  stay  in  insolvency  proceed- 
ings, if  properly  made,  can  be  enforced  by  the 
court  making  it;  and  a  disregard  of  the  order 
by  any  court  may  amount  to  an  error  for 
which  its  judgment  would  be  reversed;  but 
neb  an  order  does  not  deprive  other  courts  of 
tbeirordinary  jurisdiction  within  the  mean- 
ing of  section  1102  of  the  Code  of  Civil  Pro- 
cedure, so  as  to  authorize  the  issue  of  a  writ 
ef  prohibition  to  restrain  their  proceedings. 
(Bandy  v.  Ransom,  54  Cal.  87.) 

(Sted  68  Cal.  402;  82  Cal.  285;  18  Nev.  289. 

To  prevent  proceeding  under  Insolvency  Act 
in  liquidation  of  bank.  See  Banks  and  Bank- 
ing, X 

g.  In  Oriminol  Actions;  Miscellaneons  In- 
stances in  Which  Writ  Granted  or  Re- 
fused. 

78.  Writ  will  lie  to  prevent  superior  conrt 
from  proceeding  further  in  a  criminal  action 
of  which  it  has  no  jurisdiction  under  the  con- 
itituticm.  (Green  y.  Superior  Court,  78  Cal. 
65«.) 

73.  Upon  an  application  for  a  writ  of  pro- 
liibition,  to  stop  the  trial  of  an  information 
sgainst  the  plaintifi  for  assault  with  intent 
to  eomcodt  murder,  the  grounds  alleged  were, 
that  the  majgistrate  before  whom  the  prelim- 
inaty  examination  took  place  did  not  exam- 
ine on  oath,  or  otherwise,  the  prosecutor  or 
any  other  witness,  etc.  Held,  that- the  omis- 
nons  complained  of  did  not  affect  the  ques- 
tion of  jurisdiction,  and  that  therefore  pro- 
hibition was  not  the  proper  remedy.  (Mur- 
rt»y  y.  Superior  Court  of  Colusa  County,  58 
Cal.  620,  cited  59  Cal.  319;  Spect  v.  Superior 
Court  of  Colusa  County,  59  Cal.  319.) 

74.  A  writ  of  prohibition  will  not  lie  to  re- 
■train  a  superior  court  from  passing  upon  a 
motion  to  dismias  an  information.    (Wreden 


V.  Superior  Court  of  Stanislaus  County,  56 

Cal.  504.) 

Cited  82  Cal.  615;  84  Cal.  398;  95  Cal.  276. 

75.  The  trial  of  a  criminal  case  will  not  be 
restrained  by  prohibition  for  mere  irregular- 
ities and  errors  in  law  occurring  before  and 
after  the  finding  and  return  of  the  indict- 
ment. Such  matters  are  reviewable  on  ap- 
peal.   (Levy  y.  Wilson,  69  Cal.  105.) 

Cited  92  Cal.  260. 

76.  A  writ  of  prohibition  is  not  allowable 
to  prevent  a  justice's  court  from  trying  a 
charge  of  vagrancy,  under  section  647  of  the 
Penal  Code,  without  a  jury.  The  justice's 
court  has  jurisdiction  of  the  subject  matter, 
and  any  error  as  to  its  mode  of  procedure  can- 
not be  arrested  or  corrected  by  the  writ  of 
prohibition,  the  defendant  having  a  plain, 
speedy,  and  adequate  remedy  by  appeal  to 
the  superior  court.  (Poweleon  v.  Lock  wood, 
82  Cal.  613.) 

Cited  84  Cal.  398 ;  21  Nev.  52 ;  2  Wash.  666. 

77.  Where  the  petitioner  was  arrested  un- 
der a  warrant  issued  on  a  complaint  filed  in 
the  police  court,  and  charged  with  a  misde- 
meanor in  having  carried  on  business  without 
a  license,  and  pleaded  not  guilty,  and  also 
filed  a  plea  to  the  jurisdiction  of  the  court,  a 
writ  of  prohibition  will  not  be  issued  to  re- 
strain tne  court  from  proceeding  with  the 
trial  of  the  action,  as  the  petitioner  has  a 
plain,  speedy,  and  adequate  remedy  ait  law, 
by  appeal  to  the  superior  court,  if  he  should 
be  convicted.  (Strouse  v.  Police  Court  of  tlie 
City  and  County  of  San  Francisco,  85  Cal. 
49.) 

Cited  90  Cal.  104 ;  2  Wash.  666. 

Grand  jury,  illegal,  may  be  remedied  by. 
See  Jury  and  Jurors,  368. 

On  refusal  to  remove  cause  to  federal  court. 
See  Removal  of  Causes,  10, 

To  restrain  superior  court  from  opening 
default.    See  Appeals,  3345. 

Order  requiring  payment  by  Kuardian,  pro- 
hibition of.    See  (iuardian  ana  Ward,  48. 

Superior  court  allowing  amendment  after 
affirmance,  prohibition  oL  See  Appeals, 
3199. 

FBOHIBITOBT  STATUTES. 
See  Statutes,  YIII,  23. 

FB0HI8S0BY  ITOTES. 

See  Bills  and  Notes. 

FB0M0TEB8. 

Who  are.    See  Corporations,  11,  9. 
Actions  against  for  fraud.    See  Corpora- 
tions, U,  9. 

PBOOF. 

Distinction  between  evidence  and  proof.    See 
Evidence,  I. 

FBOFEB  FABTIE8. 

See  Parties,  VH, 

FBOSECUTIHG  ATT0B5ETS. 

See  Criminal  Law,  XYIH,  8;  District  At- 
torneys. 
As  witness.  See  Criminal  Law,  XVni,  14, 1. 
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PEOSEOUnON— PUBLIC  DEBT. 


PBOSECUTIOK. 

SeeOriminalLaw;  Malidooa  ProBecntioB. 
Want  of  diflmiBBal  for.  See  DiBmiasal,  IV,  2. 

PBOSPECTITE  DAHAeES. 

8ee  Damages,  IX. 

pBosTiTunoir. 

Einticing  female  to  enter  boose  of.    See  Orim- 
iiial  Law,  XXI,  20. 

PBOTEST. 

gee  Bills  and  Notes,  XL  

Payment  under.    Bee  Payment,  VUi,  8; 
Taxation,  XI,  8.  ,  _^     o 

Opening  of  street,   protest  against.    Bee 

Btreeta,  IX,  8.  ^^^ 

PBOTISOS. 

Statatea,  proTisos  in.    See  Statutes,  vili,  24. 

PBOXJMATE  CAUSE. 

See    Damages,    IV;    Explosives,   4}  Negli- 
gence, II,  6. 

What  is.    See  Bailroads,  241. 
On  injury  by  fire.  See  Bailroads,  176,  etseq. 
Contributory,  negligence  must  be.  See  Neg- 
ligence.V.8.t.    ^^^^ 

See  People. 
EstojmP^  of.    See  Estoppel,  IL 

PUBUC  ASMI5I8TBAT0BS. 

Bee  Executors  and  Administrators,  XV. 


PUBUCATIOK. 

Libel.    See  libel.  „     ,      „ 

Slander,  publication  of.    See  Slander,  II. 

Communication  from  husband  to  wife  is 
not.    See  Slander,  10. 

Ordinances,  publication  of.  See  Ordi- 
nances, 11,8. 

Notice  of  application  to  admit  will  to  pro- 
bate, publication  ot    See  Wills,  111,  112. 

Notice,  publication  oL    See  Notice,  VI. 

"  Once  a  week  for  four  successive  weeks, 
what  satisfies.    See  Partnership,  212 ;  Public 
Health,  4;  Sanitary  Districts,  4;  Swamp  and 
Overflowed  Lands,  221. 

Summons,  publication  of.    See  Summons, 

rv  7. 

Service  of  summons  oat  of  state  witbont 
publication.    See  Summons,  IV,  8.      _^ 

Delinquent  tax  list.    See  Taxataon,  XH,  2. 

Published  cards  as  evidence.  See  Evi- 
dence, m,  7. 

PUBLIC    B0ABD8. 

Powers,  how  exercised.    See   OflBcea   and 
Officers,  Vn,  4. 
Conferring  power  of  appomtment  on.    Bee 

Offices  and  Officers,  in,  3. 

Mandamus  against.  See  Mandamus,  H, 
18. 

PUBLIC  BDILDOeS. 

See  Courthouses;  Eight  Hour  Law. 
Sections  8233  and  3284  of  the  Political  Code, 
which  relate  to  labor  and  materials  on  public 


buildings,  seem  to  refer  ezdusively  to  the 
buildings  of  the  state.    (Babcock  v.  Goodrich, 
47  Oal.  488.) 
Injuring  pnblio  jaQ.    See  Criminal  Law, 

YVT   84, 

New  City  Hall  in  San  Francisco.  See  Ban 
Francisco,  X.  .  „ 

Scboolhouses,  erection  of  in  public  sqnaies. 
See  Schools,  IV. 

Delegation  of  power  to  select  nte.  Bee 
Constitutional  Law,  170. 

PUBLIC  COBPOBATIOIB. 

See  Municipal  Corporations. 

Irrigation  districta  are.  See  Irrigation  Di»- 
tricto,  8,  et  seq.  ^     „  .  ., 

Levee  districts  are.  See  Swamp  and  Over- 
flowed Lands,  179.         „„,_,- 

School  districta  are.    See  Schools,  2. 

Power  to  act  cannot  be  collaterally  attacked. 
See  Swamp  and  Overflowed  Lands,  182. 

PUBLIC  DEBT. 

Appropriation,  necessity  and  validity  of. 
See  (J)n8tltutional  Law,  \1,  2,  b. 

Statute  providing  for  erection  of  state  c»p- 
itol.    See  State  Capitol. 

County  and  municipal,  power  of  Bupervieora 
over.    See  Supervisors,  V.  6. 

Power  to  create.  See  Constitutional  Law, 
VI,  2,  b;  Counties,  VUI,  6,  a. 

City  or  county  debt,  control  of  legislature 
over.    See  Constitutional  Law,  VIII,  *.  c. 

Power  of  municipality  to  incur  indebted- 
neM.    See  Municipal  Corporations,  IX,  5. 

Limit  upon,  annual  income.  See  Goanttes, 
Vm,  6,  a.  . 

Constitutional  limitation  upon  power  to 
create.    See  Offices  and  Officers,  147. 

One-twelfth  Act,  effect  of  on  pomMnsa- 
tion  of  officers.  See  Offices  and  Officers, 
145-47. 

Mandamus  to  compel  payment  where  in- 
debtedness exceeds  income.    See  Mandamus, 

189 

New  county,  apportionment  of  indebted- 
ness on.    See  Counties,  n. 

Effect  of  consolidation  of  city  and  connw 
on  pre-existing  debt.    See  San  Francisco,  U. 

&ia  Jose,  power  of  mayor  and  common 
council  to  contract.    See  San  Jose. 

San  Frandaco,  indebtedness  of.  Bee  ban 
Francisco,  XIII.  „.  „      „ 

Interest  tax  fund  of  San  Diego.    See  San 

Section  of  daim  against  city,  effect  oL 
See  Munidpal  Corporations,  180. 

Assignment  of  salary  before  due.  See  Offices 
and  Officers,  148.  .  ,    ,.         *  i.     j. 

Stolen  wairante,  righte  of  holders  of  bonds 
issued  for.    See  Bonds,  II,  4. 

Warranto.    See  Sacramento,  10. 

Funding  of.    See  Counties,  Vm,  6,  b. 

Funding  statutes,  constitubonauty  oi.  oee 
Constitutional  Law,  VlII,  6,  c 

Funding,  constitutionahty  of  funding  acts. 
See  San  fi«ncisco,  76,  et  seq. 

Funding.    See  Ban  Francisco,  Xlli. 

Fundmg  act  not  repealed  by  new  constitu- 
tion.   See  Constitutional  Law.  91. 

Funding,  commissioners  of  funded  a»m. 
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title  of  to  lieacb  and  water  lots.  See  San 
Francisco,  XIV,  10,  d. 

Funding,  eommissioners  of  San  Frandsco, 
interest  of  in  wbarres.     See  Wharves.  YILL 

Funding,  Sacramento,  f  anding  debt  of.  See 
Sacramento. 

Funding,  conatmction  of  statute.  See  Sao- 
nunento. 

Funding,  title  of  commissioners  of  funded 
debt  to  beach  and  water  lots.  See  San  Fran- 
cisco. XrV,  10,  d. 

Funding,  board  of  commissioners  may  com- 
pel 1«TT  ol  tax.    See  Mandamus,  200. 

Funding,  commissioners,  right  to  redeem 
aty  propCTty  from  execution.  See  Municipal 
Corporations,  205,  206. 

Fnndins,  commissioners,  power  to  allow 
barred  claim.    See  San  Francisco,  88. 

Ponding,  restraining  acta  of  funding  debt 
eonuniaeioners.    See  Sita  Francisco,  94. 

Funding,  parties  in  suit  to  enjoin,  issuance 
at  bonds.    See  San  Francisco,  9S. 

Funding,  commissioners,  enjoining  sale  by. 
See  Iniunctions,!!,  11. 

Fundii^c,  commissioners,  rights,  of  and  con- 
Teyances  by.    See  San  Francisco,  XIV,  6. 

Funding,  rights  of  and  oonTeyance  by  funded 
debt  commissioners.  See  San  Frandsco, 
XIV,  6. 

Funding  deed  by  board  of  commissioners, 
ipi^rt»fc«  in.    See  Reedssion  of  Contracts,  62. 

PUBUC  FU5DS. 

Setting  apart  and  transfer  oL     See  Super- 
visors, v,  4. 
DepoeitoL  Bee  Mnnidpal  Corporations,  X. 

PUBLIC  HEALTH. 

1.  The  members  of  the  board  of  health  of 
the  dty  and  county  of  San  Frandsco  are 
officers,  within  the  meaning  of  article  XI,  sec- 
tion 7,  of  the  old  constitution,  and  of  article 
XX,  section  16,  of  the  new  constitution ;  and  a 
statate  fixing  their  term  of  office  at  five  years 
is  unconstitutional,  and  leaves  the  duration  of 
the  term  anflxed,  and  subject  to  the  pleasure 
of  the  governor,  who  may  appoint  a  new  in- 
cumbent at  any  time.  (Peopleexrel.  David- 
eon  V.  Perry,  79  Oal.  106.) 

Cited  84  Cal.  307. 

2.  A  member  of  the  board  of  health  of  the 
dty  and  ooonty  of  San  Francisco  is  included 
within  the  literal  terms  of  both  the  first  and 
second  subdivisions  of  section  909  of  the 
Political  Code,  and  might  properly  file  his 
oath  of  office  with  the  secretary  of  state,  and 
also  with  the  coonty  clerk;  but  having  duly 
taken  the  oath,  and  filed  it  with  the  secretary 
of  state,  his  failure  also  to  file  it  with  the 
county  clerk  is  not  such  a  refusal  or  neglect 
to  file  his  official  oath  as  will  forfeit  his  office 
or  create  a  vacancy  under  subdivision  9  of 
section  996  of  the  Political  Code.  (People  ez 
rel.  Davidson  v.  Perry,  79  Cal.  106.) 

Cited  86  Cal.  611. 

3.  A  petition  for  the  organization  of  a  sani- 
tary district,  under  the  act  of  March  31, 1891, 
asking  the  Iward  of  supervisors  of  the  county 
to  provide  therefor,  and  to  call  an  election 
within  the  district  for  the  purpose  stated  in 
tile  act,  giving  the  name  and  boundaries  of 
the   proposed    district,  and  describing   the 


petitioners  as  residents  and  freeholders 
thereof,  sufficiently  shows  the  desire  of  the 
petitioners  to  form  a  district  under  that  name, 
and  it  appearing  that  twenty-live  of  the  peti- 
tioners are,  in  fact,  both  residents  and  free- 
holders of  the  proposed  district,  the  fact  that 
the  petition  is  signed  by  the  names  of  oibers 
not  oaving  the  statutory  qualitications  does 
not  vitiate  the  petition.  (Woodward  v.  Fruit- 
vale  Sanitary  District,  99  Oal.  554.) 

4.  The  statute  does  not,  in  terms,  provide 
that  the  "four  successive  weeks"  in  which 
notice  shall  be  posted  "  prior  to  the  election" 
shall  be  the  four  successive  weeks  next  pre- 
ceding the  election,  and  a  notice  posted  on 
the  fourth  day  of  October,  1892,  and  remain- 
ing posted  for  four  successive  weeks  from  that 
date,  is  a  sufficient  compliance  with  the  let- 
ter of  the  statute.  (Woodward  ▼.  Fruitvale 
Sanitary  District,  99  Cal.  664.) 

6.  The  fact  that  the  sanitary  board  elected 
by  the  people  of  the  district  met  and  organ- 
ized by  the  election  of  a  president  and  secre- 
tary before  the  votes  were  canvassed  by  the 
supervisors,  and  the  result  declared,  cannot 
invalidate  the  acts  of  the  officers  of  the  board 
under  color  of  office,  after  receiving  their 
commissions,  and  their  acts  thereafter  as 
officers  of  such  board  in  signing  bonds  issued 
by  the  sanitary  board  cannot  t^  inquired  into 
in  a  collateral  proceeding  by  a  taxpayer  to 
test  the  validity  of  the  organization  of  the 
district  and  the  legality  of  the  bonds,  and  the 
validity  of  a  tax  leried  bv  the  board  upon 
property  in  the  district.  ( Woodward  v.  Firait- 
vale  Sanitary  District,  99  Cal.  654.) 

&  The  act  of  March  31, 1891,  permitting  the 
organization  and  creation  of  sanitary  districts, 
is  within  the  "  police  power"  of  the'legislative 
department  of  the  state,  and  is  not  void  as 
necessarily  interfering  with  the  ezerciseof  mu- 
nicipal functions  in  cities  and  towns,  and  is 
operative  to  justify  the  organization  of  such 
districts,  the  boundaries  of  which  do  not  em- 
brace any  city  or  town,  or  in  any  way  inter- 
fere with  the  powers  or  government  of  a 
municipality.  (Woodward  v.  Fruitvale  Sani- 
tary District,  99  Cal.  654.) 

Avocations  dangerous  to  health.  See  Con- 
stitutional Law,  VIII,  13,  d. 

Validly  of  statute  concerning.  See  Consti- 
tutional Law,  284. 

Vaccination  act  is  valid.  See  Constitutional 
Law,  250. 

Sanitary  laws.  See  Constitutional  Law, 
VIII,  13,  d. 

Hospitals.    See  Hospitals. 

Statutes  relating  to  drainage.  See  Swamp 
and  Overflowed  Lands,  XVI. 

PUBLIC  IKPBOYEMEinrS. 

See  Improvements. 
City  or  county  aid  to.    See  Supervisors,  V, 

PUBLIC  I58TITCTI0JI8. 


6,  b. 


See  Home  for  the  Inebriates ;  Hospitals ;  Law 
Libraries. 

Insane  asylums.    See  Insane  Asylums. 
Prisons.    See  Prisons. 
Public  buildings.    See  Public  Buildings. 
Public  library.    See  Public  Library. 
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Pnblic  parks.    See  Public  Parka. 
Pablic  works.    See  Public  Works. 
BchoolB.    Bee  Schools. 

PVBUC  LAims. 
I.  Title  of  the  United  States  to  Land 
in   California,   and  Manner  of 
Uoldlngr. 
n.  Pregnmption  that  Land  Is  Pmblie. 
ni.  Lands  Belonging  to  the  State. 

1.  Landt  Belonging  to  StaU  by  Vif 

tue  of  Sovereignity. 

2.  Grants  to  the  StaU  by  the  Federal 

Qovemment. 
8.  School  Land  Fatting  Within  Mex- 
ican OranL 
4.  School  Land  Mineral  in  iU  Char- 
acter. 
6.  Lifting  Over  of  Land  to  the  StaU. 
6.  Selection  and  Location  of. 
IT.  Surrey  of;  Filing  and  TTithdrawal 

of  Plat. 
T.  Legislative  Oranta. 
TL  Scrip. 
Tn.  Location  of  HlUtary  Land  War* 

rants. 
Tin.  Possession  of. 

1.  Extent  of  Land  One  can  Claim. 

2.  What  Conetitutet  and  Evidence 

of:  ConitrucUve  Poeeeiiion. 

8.  Bttidence;  Abandonment. 

4.  Airignmentor  Sale  of  Right;  Tak- 
ing Under  Execution. 

6.  Entry  Under  Another'*  Occupancy. 

6.  Nature  and  Protection  of  Potset- 

tory  Rights;  Right*  Agairut 
Other*  Entering  or  Againit 
OovemmerU;  Advert*  Poatet- 
non. 

7.  Bight  to  Oroudng  Tree*;  Right  to 

Clear  Land. 

8.  Conflicting  Right*  to  Po**et*ion. 

9.  Action*  by  Occupant, 

10.  Right*  of  Heir*. 

11.  Pot*e**ory  Act  and  Right*  Under. 

12.  Authority  of  President  to  Remove 

Ifdruder*. 
13i,  Pre-emption. 

1.  What  Land  Suited  to;  Priority 

and  Action*  Betieun  Po**e**or* 
and  Pre-emptor*. 

2.  Condition*  Precedent  to  Right  of; 

Citizenship. 

8.  Declaratory  Statement*. 

4.  Payment   Under;    Receiver**  Re- 
ceipt or  Certificate. 

6.  Proof  of  Claim. 

6.  Who  may  Question. 

7.  Right  to  Cut  Timber. 

8.  A**ignmeTU  or  Sale  by  Pre-emp- 

tioner;  Execution  Sale  of  In- 
terest. 

9.  Mortgage  by  Pre-emptioner, 
10.  SurviviU  of  Right  to  Heir*. 

X.  Improrements  on    Pnblic  Lands; 

Water  Bights  on. 
XI.  Homesteads. 

XII.  Xownsites;  Pre-emption  In}  Bight 
•f  Possession  of  Lots  la. 


Xm.  Character  and  Classlfleation  of 
Lands;  Snitableness  for  Cnitlra* 
tion. 

XIT.  Sale  of.* 

1.  IrUereit  of   United  State*.  How 

Conveyed;  Pover  o/  Aate  to 
Sea. 

2.  Statute*  Relating  to;  Statute  Pro- 

vidirig  for  Sale  of  Five  Hun- 
dred Thotuand  Acre  Grant. 

8.  Before  Land  Surveyed  or  Litted. 

4.  ExtetU  of  Land  That  may  be 
Sold. 

6.  Sale  of  Undivided  Intarett;  Land 
on  Which  there  are  Itnprovf 
ment*. 

6.  Withdraviing  Land  from  Sale  er 

Stupettding  Entry. 

7.  Condttiotu  on  Sale, 

8.  Purchaeer  Mu*t  be  Citixen. 

9.  County  Surveyor,  Right  to  Pw- 

eha*e. 

10.  Actual  Settlement,  Neeeetity  of; 

Who  are  Actual  Settler*. 

11.  Application  and  Afidamt;  Ay 

proval  of  Amlication. 

12.  Deeert  Land,  Sale  of. 

m.  Certifieate  of  Purchase  or  of  Lo- 
cation. 
14.  Location  of  State  Land  Warrant*. 
16.  Payment. 
16.  Proceed*  of  Sale*,  How  Applied. 

XT.  Contracts  Belating  to  Pwrehase  of 

Lands  for  Others. 
XTI.  Tax  Deed  or  SherifPs  Deed  of  In* 
terest  in;  Bights  of  Holder. 

xm.  Conte8t.t 

1.  Nature  of;  Contest  A**ume*Stalt$ 

Title. 

2.  Right  to  Conieet. 

8.  Time  for  Commencement  of. 

4.  Publication  of  Summon*. 

6.  Surveyor  OeneraV*  Duty  to  Hear; 

Reference  of  and  Juri*dietion 

of  Court*. 

6.  Partiet;  StaU  a*  Party. 

7.  Pleading*  and  Evidence. 

8.  Submi**ion  on  the  Pleading*. 

9.  Intervention;  Ditclaimer, 

10.  Preferred  Right  on  CaneeOaHo* 

of  Entry. 

11.  Saie  Pending  ContetL 

12.  Jxtdgment  in;  Priority  Prevaiti 

Where  RighU  Egual. 
18.  Duty   of  Surveyor    General  to 
Obey  Judgment. 

XTm.  Land-olBoe  and  Offlcers  of. 

1.  CotOrol  of  Land  Department  5ir 

Treaty  Making  Power. 

2.  Sale  by;  Rules  and  Regulation*; 

Receiving  Entries. 

8.  Secretary  of  the  Interior  or  Com- 
missioner of  the  General  Land 
Office;  Register. 

4.  Conclusivene**  of  Conetruetumof 
Land  Law*  by. 

6.  Contest  Before. 

a.  Jurisdiction  Over. 

*  Sale  b7  land  departmen  U    Bee  poat,  X VHI,  1 
t  Conteit  before  land'«ffloa.    See  poat,  XVIU. 


Digitized  by 


Google 


PUBLIC  LANDS,  I,  IL 


tSSSL 


b.  Judgments  in;  Oonclnsive- 
nesB  of ;  Appeal  from,  Re- 
view by  Courts ;  Collateral 
Attack. 

G*iiflnii8tioii. 

1.  StatiUet,  Effect  of  a*  a  Orant;  to 
What  Caut  or  Land*  Appliu; 
Amendment. 

S.  Power  of  State  to  Convey  Land 
Granted  by  Coi^rmatory  Stat- 
ute. 

5.  Extent  of  Land  Which  may  be 

Claimed  Under  Confirmatory 
Statute. 
4.  What    Selections    or  LoeatUme 
Were   Confirmed,  and  Effect 
of. 

6.  What  Claime  Validated    Under 

Ctarative  Act. 

6.  Bona  Side  Purehater$. 

7.  Presentation  of  Claim  for  Con- 

firmation. 

8.  Intervening  Rights. 

9.  Title  Under  Curative  Act,  When 

Patset. 

XX.  Patents. 

1.  Jetuanee   and  Signature;   Sur- 

render of  Certificate;  luuance 
to  Purchaier  at  Execution. 

2.  Contest,  Issuance  Pending. 

8.  Delivery,   Acceptance   and    Be- 

cording. 
4.  Mistakiin, 
6.  Death  Before  Issuance;  Issuance 

to  Executors  or  Heirs, 

6.  When  Take  Effect;  Relation  of. 

7.  Effect  on  Anterior  Conveyances. 

8.  Patents  as  Evidence;  Recitals  in. 

9.  Construction  of;  Interest  Pass- 

ing by;  Description  and 
Boundaries;  Limitation  of 
Actions  on. 

10.  Reservations  and  CondiOoru  in. 

11.  Conclusiveness. 

a.  Aa  to  Character  of  Land  or 

Existence  and  Validity  of 
Grant. 

b.  As  Against  Leeislative  Grant. 
c  As  i^ainst  GoTemment  or 

State. 
d.  OonclnsiTeness  Against 

Third  Persons. 
IS.  FoKdttyo/. 

18.  CaneeUatum  of;  Confiieting  Pat- 
ents. 
14.  Patentee,  When  a  Trustee. 
Area  tA  quarter  section,  judicial  notice  of. 
Bee  Judicial  Notice,  66. 

Indian  lands,  power  of  Congress  over.    See 
wisns,  4,  et  seq. 
Mines  and  mining.    See  Mines  and  Mining. 
Xining  claim,  patent  for.    See  Mines  and 
■iniufe  VIL 

Bttht  to  enter  upon  to  mine.    See  Mines 
«nd  Mining,  V,  2,  a. 

School  limd,  ri^bt  to  enter  upon  to  mine. 
DM  Hkea  and  Mining,  V,  2,  e. 
Mexican  grant.    S^  Mexican  Lands. 
Patent  iat  pueblo  grant.     Bee   Mexican 
I*nd«,n,5. 

Swamp  and  overflowed  lands.    See  Swamp 
*nd  Overflowed  Lands. 

Cu.  DI8UT.  Vol.  UL—U6 


Grant  of  right  of  way  over  to  railroads.  See 
Bailroads,  IV. 

Highways  over.    Bee  Highways,  II. 

Fre-emptioners  on  land  granted  railroad  for 
rit^t  of  way,  rights  of.    See  Bailroads,  77,  78. 

School  land,  quitclaim  deed  oL  See  I>e«ds, 
899. 

Deed  of  school  land  before  title  acquired  did 
not  pass  after-acquired  title.    See  Deeds,  286. 

Sale  of  land  for  the  relief  of  volunteers.  See 
Treasurers,  1. 

I.  Title  of  the  United  States  to  lAnd  la 
California,  and  Manner  of  Holding. 

1.  Territory  of  California  passed  to  United 
States,  subject  to  the  power  of  the  federal 
government  to  establish  a  territorial  govern- 
ment, or  erect  the  same  into  a  state.  It  was 
garrisoned  and  held  bv  United  States  troops 
and  governed  by  United  States  oflBcers.  Ever^ 
acre  of  land  not  the  property  of  Mexican  citi- 
zens passed  to  it,  and  the  power  of  the  federal 
government  to  acquire  territory,  either  by 
purchase  or  treaty,  is  undisputed.  (People  ex 
rel.  Attorney  General  v.  Folsom,  5  Oal.  373.) 

2.  Federal  government  has  not  only  rijght 
of  eminent  domain,  but  the  fee,  and  the  pnme 
and  uncontrolled  right  of  disposition  of  the 
territory,  all  of  which  are  attributes  of  sover- 
eignty. (People  ex  reL  Attorney  General  v. 
Folsom,  6  CaL  878.) 

8.  General  government  is  entitled  to  pos- 
session of,  and  all  beneficial  interest  in,  the 
public  lands,  and  its  grantee  takes  the  same 
subject  to  no  conditions,  except  such  as  are  ex- 
pressed in  the  grant.  (Doran  v.  Central  Pac 
R.B.  Co.,  24(^.266.) 

4.  The  title  of  the  United  States  to  the 
public  domain  in  California  relates  back  to 
the  time  of  the  occupation  of  the  country  by 
the  American  army :  and,  from  that  period,  the 
Mexican  laws  in  relation  to  the  disposition  of 
puUic  lands  ceased  to  be  of  force.  (Wood- 
worth  V.  Fulton,  1  Cal.  295.) 

6.  The  UnitMl  States,  as  owner  of  land 
within  the  limits  of  a  state,  only  occupies  the 
position  of  any  private  proprietor,  with  the 
exception  of  exemption  from  state  taxation. 
(Hicks  y.  Bell,  3  Cal.  219.) 

8.  Since  the  admission  of  California  the 
public  lands  of  the  United  States,  except 
such  as  have  been  reswved  or  purchased  for 
forts,  navy-yards,  public  buildings,  etc.,  are 
held  in  the  same  manner  as  the  lands  of  pri- 
vate persons,  except  that  they  cannot  be 
taxed  by  the  state,  nor  can  the  primary  dis- 
position of  them  be  interfered  with.  (Lux 
V.  Haggin,  69  Cal.  266.) 

n.  Presunptlon  That  land  la  Pvblle. 

7.  Presumption  under  our  statute  is 
that  all  land  in  state  is  public  land,  until 
the  legal  title  is  shown  to  have  passed  from 
the  government  to  private  parties.  (Burdge 
V.  Smith,  14  Cal.  380.) 

Cited  96  CaL  113. 

8.  This  presumption  is  reconcilable  with 
the  presumption  ol  title  arising  from  posses- 
sion.   (Burdge  v.  Smith,  14  Cal.  880.) 

9.  The  possession  of  agricultural  land  is 
prima  facie  proof  of  title  against  a  trespasser; 
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bnt,  where  it  is  shown  that  the  party  goes  on 
mineral  land  to  mine,  there  is  no  presump- 
tion tliat  he  is  a  trespasser ;  and  the  statutory 
presumption  that  it  is  public  land,  in  the 
absence  of  proof  of  title  in  the  person  claim- 
ing it  as  agricultural  land,  applies.  (Burdge 
V.  Smith,  14  Cal.  380.) 

10.  Where  it  does  not  appear  whether  the 
lands  through  which  a  stream  ran  at  the  time 
when  a  riparian  proprietor  claims  to  have  ac- 
quired a  right  by  appropriation  were  private 
or  public  property,  it  will  not  be  presumed 
that  they  were  public  lands,  but  the  burden 
of  {woving  that  they  were  such  lands  devolves 
upon  the  claimant.  (City  of  Santa  Qnu  v. 
Enright,  S5  Cal.  105.) 

m.  Lands  Belonging  to  the  State. 

/.  LaiMlt  Belonging  to  Siata  by  ¥irtv»  »f  Sonr- 
tignty. 

11.  The  lands  belonging  to  the  state  are 
distinguishable  into  two  general  classes :  (1) 
Those  which  it  owns  by  virtue  of  grants 
from  the  United  States;  (2)  those  which 
it  owns  by  reason  of  its  sovereignty.  The 
class  of  lands  belonging  to  the  state  by  reason 
of  its  sovereignty  includes  the  shore  of  the 
sea,  and  of  its  bays  and  inlets,  in  the  common- 
law  definition  of  the  word  "  shore."  (People 
ex  rel.  Pierce  v.  Morrill,  26  Cal.  336.) 

Cited  82  Cal.  363;  46  Cal.  107;  69  Cal.  126. 

2.  Oranta  to  tho  Stato  by  tho  Fodoral  Oorem- 
mont 

12.  The  act  of  Congress  of  September  S, 
1841,  is  a  present  grant  to  each  new  state, 
upon  its  admission  into  the  union,  of  five 
hundred  thousand  acres  of  land;  but  the 
grant  does  not  attach  to  any  particular  parcel 
of  land  until  the  state,  through  its  agents, 
has  selected  the  same,  and  the  selection  has 
been  approved  by  the  United  States.  (Me- 
gerle  v.  Ashe,  27  Cal.  322.) 

Cited  33  Cal.  262;  34  Cal.  612;  63  Cial.  24. 

13.  California,  upon  her  admission  into  the 
union,  acquired,  under  the  eighth  section  of 
the  act  of  Congress  of  September  4,  1841,  en- 
titled "An  act  to  appropriate  the  proceeds  of 
the  sales  of  the  public  lands,  and  to  grant 
pre-emption  rights,"  a  vested  and  present 
mterest  in  five  hundred  thousand  acres  of 
land,  with  a  right  to  select  and  locate  the 
same  in  such  manner  as  her  legislature  might 
direct  out  of  any  of  the  public  lands  of  the 
United  States,  except  such  as  were  or  might 
be  reserved  from  sale  by  any  law  of  Congress 
or  the  proclamation  of  the  president.  (Doll 
▼.  Meador,  16  Cal.  295.) 

Cited  21  Cal.  335;  25  Cal.  255;  33  Cal.  262;  46 
Cal.  668;  2  N.  Dak,  866,  371 ;  9  Or.  521. 

14.  Doll  V.  Meador,  16  Cal.  296,  affirmed 
upon  the  points  that  the  act  of  Congress  of 
September,  1841,  donating  lands  for  internal 
improvements,  is,  as  to  the  states  to  be  subse- 
quently created,  a  grant  in  prsesenti,  and  vests 
in  each  of  them  immediately  upon  its  admis- 
sion five  hundred  thousand  acres  of  the  gov- 
ernment lands  within  its  boundaries  not 
reserved  from  sale,  with  the  right  to  select 
the  same  in  such  manner  as  its  legislature 
may  direct ;  that  such  selection  may  be  made 
befoire  the  land  is  surveyed  by  the  govern- 


ment, but  must  be  subject  to  diange  if  subse- 
quently, upon  the  survey  being  made,  it  be 
found  to  want  conformity  with  the  lines  of 
such  survey.  (Van  Valkenburg  v.  McCloud, 
21  Cal.  380.) 

16.  The  state,  by  the  act  of  Congress,  re- 
ceived a  present  grant  of  five  hundred  thou- 
sand acres  of  land,  to  be  selected  out  of  such 
lands  as  were  open  thereto,  in  such  manner 
as  the  state,  by  ner  legislature,  should  direct. 
(Bludworth  v.  Lake,  33  Cal.  256.) 
Cated  71  Cal.  24. 

16.  Bv  the  act  of  Congress  granting  to  Cali- 
fornia tne  sixteenth  and  thirty-sixth  sections 
in  each  township  the  state  became  the  owner 
of  said  sections,  with  the  right  reserved  in 
the  general  government  of  locating  the  same: 
and,  as  fast  as  townships  are  surveyed  and 
sectionized,  the  state  becomes  the  owner  of 
said  sections  abeolutelj.  not  only  m  to  quan- 
tity, bnt  as  to  position  also.  (Higgins  v. 
Houghton,  26  Cal.  262.) 

Cited  46  Cal.  667. 

17.  The  title  of  the  state  to  said  sections 
does  not  depend  in  any  manner  upon  the 
action  or  nonaction  of  the  officers  of  the  gen- 
eral government  in  approving  of  selections  or 
sales  of  the  same  made  \sy  the  state.  (Hig- 
gins  V.  Houghton,  25  Cal,  262.) 

18.  Whatever  tiUe  the  state  has  to  the  six- 
teenth and  thirty-sixth  sections  she  acquired 
by  the  act  of  Congress  to  provide  for  the  sur- 
vey of  the  public  Ginds  in  California,  etc.,  ap- 

g roved  March  8, 1863.   (Middleton  v.  Low,  30 
al.  696.) 

19.  The  act  of  Congress  of  March  3, 1863, 
granting  to  the  state  of  California  the  six- 
teenth and  thirty-sixth  sections  of  the  public 
lands  within  said  state,  vested  absolutely  in 
the  state  the  title  to  those  sections,  upon 
their  being  surveyed;  and  Congress  bad  no 
power  after  the  passage  of  said  act  to  impair 
the  grant,  or  prevent  the  title  to  those  sec- 
tions from  vestmg  in  the  state,  upon  their  be- 
ing surveyed.     (Sherman  v.  Buick,  46  CaL 

Cited  48  CaL  607. 
3.  School  Land  Falling  Within  Moxican  Onurt. 

20.  This  state  did  not,  by  the  grant  from 
Congress  of  the  sixteenth  and  tiairty-sixth 
sections,  acquire  any  title  to  those  sections 
when  they  fell  within  the  limits  of  a  Mexican 
or  Spanish  grant.  (Middleton  v.  Low,  30 
Cal.  596.) 

21.  A  thirty-sixth  section  of  public  land  is 
not  lost  to  the  state,  so  that  lieu  land  can  be 
taken  therefor,  from  the  fact  that  it  is  in« 
eluded  within  the  limits  of  a  confirmed  Mexi- 
can grant,  until  there  has  been  a  final  survey 
of  the  grant.  (Rosecrans  v.  Douglass.  52  CaL 
213.) 

Cited  56  Cal.  463;  distinguished  66  CaL  68. 

22.  An  act  of  (Congress,  passed  after  March 
3,  1863,  permitting  the  purchasers  from  the 
claimant  of  a  rejected  Mexican  grant  to  en- 
ter the  land  included  within  the  boundaries 
of  the  grant,  at  one  dollar  and  twenty-five 
cents  per  acre,  does  not  divest  the  state  of  its 
title  to  the  sixteenth  and  thirty-sixth  sec- 
tions within  the  grant;  and  a  patent  issued 
by  the  United  States  under  said  act  to  one  of 
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said  pnTchasera  of  a  sixteenth  or  thirty-sixth 
section  does  not  convey  the  title.  (Tbompeon 
T.  True.  48  Gal.  602.) 

4.  School  Land  Mineral  in  ftt  Charaeter. 

23.  The  grant  of  the  sixteenth  and  thirty- 
axth  sections  of  public  land  to  the  state,  by 
the  act  of  Congress  of  March  8, 1863,  did  not 
include  lands  known  to  be  mineral  at  the  date 
of  the  grant.    (Hermodlla  t.  Hnbbell,  89  Cal. 

24.  The  g^nt  of  the  sixteenth  and  thirty- 
sixth  sections  being  a  grant  in  praesenti,  if  the 
land  was  known  to  be  mineral  in  character  at 
the  time  the  grant  was  made,  no  title  passed 
to  the  state,  and  the  fact  that  the  mines  upon 
the  lands  were  worked  out  and  abandoned  as 
unprofitable,  after  the  grant  was  made,  gives 
the  state  no  title  to  them.  (Hermocilla  y. 
HabbeU,  89  Gal.  6.) 

25.  Mineral  lands  are  not  excepted  from  the 
operation  of  the  grant  of  the  sixteenth  and 
tbirty-sixtb  sections  in  each  township,  made 
to  California  for  school  purposes  by  the  act  of 
C!ongressofMarch3,1858.  (Higginsv.Hough- 
ton,  25  Cal.  252.) 

Cited  56  Cal.  644 :  89  Cal.  8 ;  10  Nev.  810 ;  dis- 
tinguished 11  Nev.  458. 

26.  Under  the  act  of  Congress  of  March  8, 
1853,  "  toprovide  for  the  survey  of  the  public 
land  in  Galifornia,"  etc.,  the  sixteenth  and 
thirty-sixth  sections,  though  mineral  land, 
were  granted  to  the  state.  (Wedekind  T. 
Craig,  56  Gal.  642.) 

Cited  89  Cal.  8. 

27.  Under  the  seventh  section  of  the  act  re- 
ferred to,  the  sixteenth  and  thirty-sixth  sec- 
tions are  reserved  from  the  grant  to  the  state, 
when  anv  settlement,  by  the  erection  of  a 
dwelling-hoose  or  the  cultivation  of  any  por- 
tion of  the  land,  has  been  made  upon  such 
sections  prior  to  the  survey  of  the  same,  and 
the  state  is  allowed  to  select  other  land  in 
Hen  of  such  sections  so  settled  upon.  (Wede- 
kind v.  Craig,  56  Cal.  642.) 

2S.  The  settlement  referred  to  in  said  sec- 
tion is  not  limited  to  land  open  to  pre-emp- 
tion, but  extends  alike  to  mineral  land. 
(Wedekind  y.  Craig,  66  Cal.  642.) 

29.  The  fact  that  sections  sixteen  and  thirty- 
six  contain  mines  of  the  precious  metals  does 
not  prevent  the  state  from  selling  the  same 
and  issuing  patents  therefor  to  the  purchaser. 
The  state  may,  however,  by  the  passage  of 
laws  to  that  effect,  prohibit  the  sale  of  such 
lands  or  the  issnanoe  of  patents  for  the  same. 
{Higgins  v.  Houghton,  25  Cal.  262.) 

S.  Listing  Or»r  of  Land  to  the  State. 

30.  The  testimony  of  the  ex-register  of  the 
state  land-office  is  competent  to  prove  the  re- 
ceipt and  filing  by  him  of  a  certified  list  of 
indemnity  school  selections.  His  testimony 
woald  be  sufficient  to  prove  the  filing  of  the 
list  without  an  indorsement '  of  the  filing 
thereon,  becaose  a  paper  is  deemed  to  be  filed 
when  presented  at  the  proper  office  and  de- 
posited \vith  the  papers  therein.  (Howell  y. 
Sianson,  83  Oal.  639.) 

Cited  10  Mont.  437. 
SI.  A  certificate  of  the  register  of  the  United 


States  land-office,  to  the  effect  that  certain 
lands  described  therein  had  been  previously 
listed  to  the  state  by  the  secretary  of  the  in- 
terior as  lieu  lands,  is  not  evidence  of  that 
fact.    (Murphy  v.  Sumner,  74  Cal.  816.) 

32.  The  issuance  by  the  state  of  a  certificate 
of  purchase  of  lieu  lands  does  not  create  the 

E resumption  that  the  lands  included  therein 
ad  been  previously  listed  to  the  state.    (Mur- 
phy v.  Sumner,  74  Cal.  316.) 

83.  Where  the  evidence  shows  that  the  land 
selected  has  been  certified  over  to  the  state  by 
the  commissioner  of  the  ^neral  land-office, 
though  the  date  of  the  certificate  is  not  ^ven, 
if  no  objection  is  made  to  the  evidence,  it  will 
be  presumed  that  it  was  done  prior  to  the 
commencement  of  the  action.  (Hodapp  y. 
Sharp,  40  Oal.  69.) 

Cited  74  Oal.  319. 

84.  Where,  by  reason  of  the  loss  of  school 
sections,  a  selection  is  made  by  the  state  of 
other  lands  in  lieu  thereof,  the  listing  of  such 
lands  to  the  state  by  certificate  from  the  gen- 
eral land-office  of  the  United  States  conveys 
the  legal  title  to  the  state  as  effectually  as  a 
patent  would  have  done;  and  the  title  so 
transferred  relates  back  to  the  date  when  the 
selection  was  made  and  reported  to  the  local 
land-office,  and  cuts  off  all  subsequent  claim- 
ants. A  State  patent  to  such  lands  will 
prevail  over  a  United  States  patent  to  a  pre- 
emptioner  whose  settlement  upon  the  land 
was  subsequent  to  the  date  of  the  state's 
selection,  though  prior  to  the  listing  of  the 
land  to  the  si  ate.  (Howell  y.  Slauson,  83  Cal. 
539.) 

35.  The  listing  over  of  land  to  the  state  by 
the  commissioner  of  the  general  land-office  as 
lieu  land,  taken  by  the  state  in  place  of  a 
thirty-sixth  section  included  within  the 
boundaries  of  a  confirmed  Mexican  grant,  is 
void,  and  confers  no  title  on  the  state  if  such 
grant  has  not  been  finally  surveyed  when  the 
land  is  listed  over.  (Boeecrans  v.  Douglass, 
62  Cal.  213.) 

Cited  63  Cal.  260. 

36.  When  the  certificate  of  the  listing  of 
indemnity  school  selections  to  the  state  was 
made  in  and  transmitted  from  the  department 
of  the  United  States  government,  where  the 
duty  to  make  and  transmit  it  resided,  to  the 
state  land-office,  the  state  has  a  right  to  rely 
upon  the  presumption  that  the  officers  of  the 
general  land-office  of  the  United  States  prop- 
erly performed  their  official  duty  in  regard  to 
the  listing  of  the  lands;  and,  whether  the 
signature  of  the  commissioner  of  the  general 
land-office  is  genuine  or  not,  the  certificate 
cannot  be  assailed  on  account  of  any  defect  in 
the  authentication  of  it,  after  the  state  has 
passed  title  to  the  land  by  its  patent,  and  the 
certificate  has  been  treated  as  genuine  by  both 
the  state  and  federal  Isind-office.  (Howell  y. 
Slauson,  83  Cal.  639.) 

87.  Upon  the  application  of  the  defendant, 
one  J.  T.,  as  deputy  state  locating  agent, 
under  appointment  made  by  the  state  locating 
agent,  made  application  to  the  register  of  the 
land-office,  on  behalf  of  the  state  of  California, 
for  the  land  in  controversy ;  and  in  pursuance 
of  that  application  the  land  was  listed  to  the 
state.    Afterward  the  plaintiff  made  his  ap- 
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Slication.    Held,  that  he  was  estopped  from 
ending  the  authority  of  the  deputy  locating 
agent.    (Wright  t.  Ijiugenour,  66  Oal.  280.)  • 

88.  The  listment  of  land  to  the  state  of  Cali- 
fornia in  lieu  of  a  sixteenth  section,  on  the 
first  day  of  July,  1870,  which  listment  was 
confirmed  by  the  act  of  Congress  of  Ifarch  1, 
1877,  known  aa  the  Booth  act,  cannot,  after 
the  passage  of  such  act,  be  canceled  by  the 
secretary  of  the  interior,  and  a  patent  of  the 
United  States  issued  subsequent  to  an  at- 
tempted cancellation  is  without  authority  of 
law,  and  void,  and  may  be  collaterally  at- 
tacked in  an  action  of  ejectment  based  thereon 
bj  a  defendant  having  a  mere  naked  posses- 
sion, though  he  fails  to  show  priority  with  the 
title  of  the  state.  McFarlana,  J.,  and  Pater- 
son,  J.,  dissenting.  (Cucamonga  Fruit  Land 
Co.  V.  Moir,  83  Cal.  101.) 

Cited  96  Cat.  411. 

listing  and  certifjdng  over  of  lands  covered 
by  Mexican  grant.    See  post,  61,  et  seq. 

Sale  before  listing  over  of  land  to  state.  See 
poet,  XIV.  S. 

8.  Selection  and  Lootrtion  of, 

89.  No  valid  selection  can  be  made  except 
in  the  manner  prescribed  by  the  legislature  of 
the  state.    (Hastings  v.  Jackson,  46  Cal.  234.) 

40.  Neither  the  secretary  of  tb'e  interior 
nor  anv  officer  of  the  land  department  of  the 
general  government  has  authority  to  deter- 
mine the  question  of  the  regularity  or  the  suffi- 
ciency of  the  selection  of  such  lands.  (Hast- 
ings V.  Jackson,  46  Cal.  234.) 

Cited  62  Cal.  554. 

41.  Conformity  in  the  locations  with  the 
sectional  divisions  and  subdivisions  of  the 
United  States  sorvey  is  required  to  preserve 
intact  the  general  systems  of  surveys  adopted 
by  the  federal  government,  and  to  prevent  the 
inconvenience  which  would  ensue  from  any 
departure  therefrom.  (Doll  y.  Heador,  16 
(Ml.  295.) 

42.  The  laws  of  this  state,  authorizing  the 
selection  or  location  of  lands  under  the  act  of 
Congress,  provide  for  securing  conformity  in 
the  locations  with  the  lines  of  the  government 
Borvey.    (Doll  v.  Meador,  16  Cal.  296.) 

43.  Proper  officers  of  general  government 
must  approve  of  the  selection  of  such  lands 
when  made  in  accordance  with  the  laws  of 
the  state,  and  in  such  parcels  and  from  such 
lands  as  the  act  of  Congress  prescribes,  but 
beyond  such  approval  they  have  no  power  to 
act.    (Hastings  v.  Jackson,  46  Cal.  234.) 

44.  A  certificate  of  the  register  of  United 
States  lands,  issued  to  one  who  applies  to  him 
to  locate  a  state  land  warrant  on  public  land, 
that  he  approves  of  the  location  by  the  state, 
is  a  legal  and  valid  consent  of  the  UniteKi 
States  to  such  location,  because  it  is  pre- 
scribed by  the  commissioner  of  the  general 
land-office.  It  is  also  correct  to  surrender  to 
the  register  the  state  land  warrant.  Per 
Rhodes,  J.,  Niles,  J.,  concurring.  (Poppe  v. 
Athearn,  42  Cal.  607.) 

46.  If  it  appear  that  land  was  duly  located 
by  the  state  locating  agent  for  the  lienefit  of 
the  state,  at  the  United  States  land-office, 
with  the  consent  of  the  register  and  receiver. 


and  that  such  location  appears  in  their  offi- 
cial books,  a  sufficient  consent  is  therein 
shown  to  the  location  on  the  part  of  the 
United  States.    (Rush  v.  Casey,  39  Oal.  339.) 

46.  The  time  of  selection  is  the  time  of  the 
notice  from  the  state  authorities  to  the  regis- 
ter of  the  United  States  land-office  nnder  the 
second  section  of  the  act.  If  a  notice  waa 
given  before  the  passage  of  the  act,  the  title 
passes  at  the  date  of  the  passage  of  the  act; 
if  given  afterwards,  the  grant,  like  railroaa 
grants,  attaches  aa  soon  as  the  notice  ia  given, 
and  relates  back  to  the  passa^  of  the  act. 
The  certifying  over  by  the  register  does  not 
affect  the  passing  of  Uie  title,  out  is  for  the 
purpose  of  furnishing  record  evidence  of  the 
selection  and  identification.  (McNee  t.  Don- 
ahue, 76  Cal.  499.) 

47.  The  selection  and  sale  of  public  land, 
before  the  same  has  been  surve}^,  daimed 
by  a  state  under  a  congressional  grant,  is  void. 
(Huff  V.  Doyle,  50  Oal.  16.5 

48.  A  state  selection  of  land  granted  by 
Congress,  made  before  it  is  surveyed  by  the 
United  States,  is  invalid.  (Chant  T.  Bey- 
nolds,  49  Cal.  213.) 

49.  The  state  of  California  has  no  right  to 
select  or  locate  the  five  hundred  thousand 
acres  of  land  granted  to  her  for  purposes  of 
internal  improvement  by  the  eignth  section 
of  the  act  of  Congress  of  September  4,  1841, 
until  after  the  lands  selectea  have  been  sur- 
veyed and  sectionized  by  the  proper  officers 
of  the  federal  government.  (Terry  v.  Megerle 
24  Cal.  609,  cited  27  Oal.  328,  620,  33  Oal.  89, 
84  Oal.  612,  88  Cal.  88,  40  Cal.  363,  46  Cal.  248, 
49  Oal.  217,  66  Cal.  898,  63  Cal.  24,  11  Nev. 
466:  Hastings  v.  Jackson,  46  Cal.  234,  cited 
62  CaX.  653,  564,  63  Cal.  24.) 

60.  New  states,  under  the  act  of  September 
4, 1841,  acquire  their  interest  upon  tneir  ad- 
mission into  the  union,  and  may  make  selec- 
tions of  land  before  the  survey  of  the  United 
States,  which  selections  are  only  subject  to 
three  qualifications:  (1)  They  must  not  be  of 
lands  reserved  from  sale  by  any  law  of  Con- 
gress or  the  proclamation  of  the  president; 

(2)  They  must  be  in  parcels  of  not  less  than 
three  hundred  and  twenty  acres  each;  and 

(3)  The  parcels  selected  must  be  in  such  form 
aa  to  correspond  with  the  survey  of  the 
United  States  when  made.  (Doll  \'.  Meador, 
16  Cal.  295.) 

61.  State  selections  will  not  become  abso- 
lute and  definite  until  the  survey ;  until  tlien 
the  parcels  selected  may  be  subject  to  a  pos- 
sible reservation  from  sale;  and,  when  there 
is  no  such  reservation,  they  may  require  some 
change  in  their  exterior  lines,' so  as  to  con- 
form to  the  official  sectional  divisions  and 
subdivisions.  In  the  l^islation  of  the  state, 
provision  is  made  so  as  to  secure  such  con- 
formity.   (Doll  V.  Meador,  16  CaL  295.) 

62.  No  title  to  any  specific  portion  of  said 
grant  can  ve«t  in  the' state  unless  the  land  baa 
been  surveved,  and  the  selection  is  made  of 
lands  to  which  there  is  no  subsisting  valid 
claim  by  pre-emption  or  otherwise,  and  the 
selection  is  made  in  parcels  conformably  to 
sectional  divisions  and  subdivisions  of  not  lesB 
than  three  hundred  and  twenty  acres,  and 
the  selection  has  been  approved  by  the  feu- 
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vnl  gOTOmment.    (Terrr  y.  Megerle,  24  Cal. 
4U9.) 

53.  The  right  of  selection  or  location  of  the 
five  hnndred  thoasand  acre  grant  was  not  sas- 
pended  until  the  United  States  had  made  their 
surveys,  bat  locations  made  previous  to  the 
survey  of  the  United  States  were  subject  to 
diange,  if,  subsequently  upon  the  survey  beinz 
made,  they  were  found  to  want  conformity  with 
the  lines  of  such  surrey.  With  this  qualifica- 
tion and  the  further  qualification  of  a  possible 
reservation  by  a  law  of  (Toogress,  or  a  procla- 
mation of  the  president,  previous  to  the  survey, 
which  might  have  required  further  change, 
or  tiie  entire  removal  of  the  location,  there 
was  no  limitation  upon  the  right  of  the  state 
to  proceed  at  once  to  take  xxMsession  and  dis-. 
pose  of  the  quantity  to  which  she  was  entitled 
by  the  grant.  (Doll  v.  Meador,  16  Cal.  295.) 
Cited  21  Ca:.  336;  24  Cal.  624. 

54.  Under  the  congressional  prant  to  the  state 
of  landa  for  the  use  of  an  agricultural  college, 
the  state  as  owner,  for  the  purposes  of  the 
grant,  had  the  right  to  select  the  lands  from 
surveyed  or  nnsurveyed  public  lands  of  the 
United  States,  subject  to  pre-emption  and 
sale,  within  the  limits  of  the  state.  (White 
T.  Douglass,  71  Cal.  115.) 

65.  The  lands  in  controversy  were  .not  re- 
served from  sale  by  the  laws  of  the  United 
States,  or  by  the  proclamation  of  the  Presi- 
dent, and  consequently  were  subject  to  loca- 
tion hy  the  state  of  California,  under  her 
laws ;  and  the  patent  of  the  state  properly  is- 
sued to  the  plaintifi  in  this  cause.  (Boll  v. 
Meador,  16  Cal.  295.) 

Cited  75  Cal.  296;  77  Cal.  261;  8  Or.  114. 

66.  The  act  of  1872  allows  the  selection  to 
be  made  .from  any  lands  within  the  state 
which  are  subject  to  settlement,  entry,  sale, 
or  location  under  any  laws  of  the  United 
Statea.vritb  certain  specified  exceptions.  And, 
in  order  to  attack  a  patent  not  void  upon  its 
face,  the  party  must  show  affirmatively  that 
the  land  was  not  of  any  special  character 
which  would  subject  it  to  acquisition  under 
any  law  of  the  United  States.  (Leviston  y. 
Byan,  76  OaL  203.) 

67.  The  selection  by  the  state  of  public  land 
as  a  portion  of  the  seventy-two  sections 
granted  to  the  state  for  the  use  of  a  seminary 
of  learning,  even  if  approved  by  the  register 
and  receiyer  of  the  local  land -office,  does  not 
confer  a  title  on  the  state  until  the  selection 
is  approved  by^  the  secretary  of  the  interior, 
and  ute  plaintiff  must  prove  such  approval. 
(Buhne  v.  Chism,  48  Cal.  467.) 

58.  A  aelection  of  land,  as  lieu  land,  in  place 
<A  the  sixteenth  and  thirty-sixth  sections 
granted  to  this  state,  made  before  the  land 
•elected  has  been  surveyed  by  the  United 
States,  is  unauthorized  and  void.  (Central 
Pacific  B.  R.  Co.  y.  Robinson,  49  Cal.  446.) 

59.  A  aelection  of  public  landa  made  by  the 
authorities  of  a  state  in  lieu  of  the  sixteenth 
and  thirty-sixth  sections  granted  to  state  for 
school  purposes,  before  the  lands  selected  have 
been  surveyed  by  the  United  Htates,  and  the 
survey  approved,  is  invalid,  and  confers  no 
tiUe  upon  the  state,  ((^rogan  y.  Knight,  27 
CaL  615.) 


Cited  30  Cal.  604;  84  Cal.  512;  38  Cal.  81,  83, 
48;  40  Cal.  363.  370;  46  Cal.  243;  49  Cal. 
217;  63  Cal.  24;  81  Cal.  594;  11  Nev.  455. 

60.  Official  list  of  sections  lost  to  the  state 
was  necessary  as  the  basis  of  selection  of  land 
in  lieu  of  those  lost  sections,  and,  until  it  was 
furnished,  the  right  to  select  had  not  accrued. 
(Aurrecoechea  y.  Sinclair,  60  Cal.  532,  551.) 

61.  The  listing  and  certifying  over  to  the 
state,  by  the  commissioner  of  the  generalland- 
office,  of  lands  selected  which  at  the  time  were 
claimed  under  a  valid  Mexican  grant,  is  unau- 
thorized and  void,  and  a  patent  therefor  after- 
ward issued  by  the  state  does  not  convey  any 
title.    (Huff  V.  Doyle,  60  Cal.  16.) 

62.  Such  lands  remain  public  lands  not- 
withstanding they  have  been  listed  over  and 
certified  to  the  state;  and  a  qualified  pre- 
emptor  who  enters  upon  a  quarter  section  of 
the  same  when  in  the  prior  possession  of  the 
state  patentee  will  hold  the  possession  as 
against  the  state  patentee,  if  he  enters  in  good 
faith  to  pre-empt  the  same.  (Huff  v.  Doyle, 
60  Cal.  16.) 

63.  Selection  of  land  within  limits  of  con- 
firmed Mexican  grant  as  lien  land  by  the 
state  is  void  as  between  the  state  and  the  fed- 
eral government,  and  the  state  has  no  title 
which  it  can  convey  by  patent.  (Bosecrans 
y.  Douglass,  62  Cal.  213.) 

64.  The  state  can  make  no  valid  selection  un- 
der said  act  of  land  in  the  possession  of  a  bona 
fide  pre-emptioner  under  the  laws  of  the 
United  States,  nor  can  it  convey  any  valid  title 
therein  to  another.  (Terry  y.  Megerle,  24 
Cal.  609.) 

Cited  25  Cal.  633 ;  29  Cal.  821 ;  34  Cal.  612 ;  40 
Cal.  370;  68  Cal.  186;  8  Or.  113. 

65.  The  commissioner  of  the  general  land- 
office  of  the  United  States  cannot  cancel  the 
state's  selection  of  lieu  lands  and  the  listing 
thereof  to  the  state,  in  favor  of  a  pre-emp- 
tioner, the  inception  of  whose  right  did  not 
antedate  the  original  selection  of  the  land  by 
the  state.    (Howell  y.  Slanson,  83  Cal.  539.) 

66.  The  effect  of  a  location  pursuant  to  the 
laws  of  California  upon  lands  subject  to  loca- 
tion is  to  make  particular  the  general  grant 
of  the  federal  government,  and  to  vest  an 
absolute  and  perfect  title  to  the  same,  which 
the  state  may,  by  her  patent,  convey.  (Doll 
y.  Meador,  16  Cal.  295.) 

67.  When  the  selection  and  location  are 
once  made  pursuant  to  the  legal  directions  of 
lands  subject  thereto  the  general  gift  of  quan- 
tity to  the  state  becomes  a  particular  gift  of 
the  specific  lands  located,  vesting  in  ner  a 
perfect  title  to  the  same,  which  title  passes 
by  her  patent.    (Bludworth  y.  Lake,  33  Ci^ 

68.  The  selection  of  land  on  behalf  of  the 
state  is  not  confirmed,  nor  does  the  titie  pass 
until  the  land  is  certified  over  to  the  state  by 
the  commissioner  of  the  general  land-office, 
as  required  by  the  second  section  of  the  act 
of  July  23,  1866.  (Hodapp  v.  Sharp,  40  Cal. 
69.) 

Cited  48  Cal.  472;  distingnished  76  Cal.  505. 

69.  Selections  made  by  the  state  of  land 
granted  by  (Congress  which  are  invalid  when 
made  do  not  become  the  property  of  the 
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■tate  under  the  act  of  Oon^^ess  of  July  28, 
1866,  entitled  "  An  act  to  quiet  land  titles  in 
California,"  until  the  land  has  been  certified 
over  to  the  state  by  the  commiBaioner  of  the 

Sineral  land-office.    (Chant  t.  Beynolds,  49 
al.  213.) 

70.  A  certificate  of  United  States  register 
of  lands  that  the  plaintiff,  as  the  Kent  of  the 
state,  has  locatea  land  at  his  office  in  part 
satisfaction  of  lands  ^nted  to  the  state,  is 
not  admissible  in  evidence  of  the  locator's 
right  to  recover  in  ejectment.  (Slaughter  v. 
Fowler,  44  Cal.  195.) 

Selection  of  lands  granted  to  state.  See 
ante,  III,  2. 

IT.  Surrey  of}  Fllliig  and  Wlthdniral  of 
PImt. 

71.  There  can  be  no  township  on  the  pub- 
lic lands  except  it  has  been  actually  surveyed  - 
and  marked.    (Powers  t.  Jackson,  60  Oal. 
429.) 

72.  The  survey  of  the  public  lands  of  the 
ITnited  States  into  sections  and  subdivisions 
of  sections  can  only  be  made  under  the  au- 
thoritv  of  Congress,  and  is  beyond  the  con- 
trol of  the  states.  (Grogan  t.  Knight,  27 
Cal.  615.) 

78.  The  provisions  of  the  act  of  May  8, 1862, 
for  the  survey  of  public  land  by  county  sur- 
veyors apply  to  such  lands  only  as  have  not 
been  surveyed  by  the  United  States.  Per 
Bhodes,  J.,  Niles,  J.,  concurring.  (Poppe  t. 
Athearn,  42  Cal.  607.) 

74.  No  surve);  of  any  portion  of  public  land 
is  complete  until  the  lines  and  corners  about 
that  part  are  run  and  established  as  required 
by  statute.  The  lines  are  created,  and  not 
merely  ascertained,  by  the  survey,  and  the 
tract  has  no  separate  legal  identity  until  the 
survey  is  completed  and  approved  under  the 
authority  of  Ciongress.  (Bullock  v.  Bouse,  81 
Oal.  590.) 

75.  The  south  and  west  boundary  lines  of 
the  south  half  of  the  southwest  quarter  of 
section  thirty-one  of  a  "  township"  surveyed 
by  the  United  States  are  coincident  with  the 
south  and  west  lines  of  that  township.  (Har- 
kins  V.  Nelson,  68  Cal.  316.) 

76.  As  determined  by  the  practice  of  the 
land  departments  of  the  United  States  and 
of  the  state,  lands  are  surveyed  when  the 
lines  are  run  in  the  field  and  monuments  or 
marks  established  by  the  proper  surveyor. 
(Oakley  v.  Stuart,  52  Cal.  621.) 

77.  Sixteenth  and  thirty-sixth  sections  are 
deemed  to  be  surveyed,  for  the  purposes 
mentioned  in  section  8495,  of  the  Political 
Code,  only  when  the  plat  of  the  survey  of  the 
township  has  been  approved  by  the  United 
States  surveyor  general.  (Medley  T.  Bobert- 
Bon,  55  Cal.  396.) 

Cited  74  Cal.  178. 

Evidence  of  survey  and  listing.  See  poet, 
666. 

78.  The  monument  placed  at  the  township 
come"  of  the  survey  in  the  field  would  con- 
trol the  calls  of  the  field  notes  of  the  same 
survey ;  a  fortiori,  it  controls  the  field  notes  of 
a  subsequent  survey  of  one  of  the  sections. 
(Harkins  v.  Nelson,  63  Cal.  816.) 


79.  Under  the  act  of  Congress  of  Jnne  14, 
IStSO,  the  confirmation  of  a  survey  is  a  judi- 
cial act,  and  the  decree  of  confirmation  has 
the  force  of  res  adjudicata  against  all  persons, 
whether  thev  intervened  or  not.  (Yates  v. 
Smith,  88  Car.  60.) 

Eesurvey.    See  post,  338. 

Sale  before  Iwd  surveyed.  See  poet, 
XIV,  3. 

Listing  before  survey,  Talidity  of.  See 
ante,  11^  5.< 

80.  When  the  pleadings  of  both  parties 
upon  a  contest  of  the  right  to  purchase  school 
land  state  that  a  proper  survey  was  made,  and 
a  copy  of  the  order  of  the  state  surveyor  gen- 
eral, certifying  that  the  land  was  listed  to  tlie 
state  b^  the  register  of  the  United  States  land- 
office,  IB  introduced  in  evidence  without  ob- 
jection, the  pleadings  and  evidence,  taken 
together  with  the  presumption  that  the  certifi- 
cate is  truthful,  and  that  the  proper  officers 
have  performed  the  duties  required  of  them 
before  such  certificate  could  be  made,  there 
being  no  evidence  to  the  contrary,  are  suf- 
ficient to  sustain  a  finding  that  the  land 
had  been  surveyed  by  the  surveyor-general  of 
the  United  States,  and  that  the  survey  and 
plat  duly  approved  was  filed  by  him  in  the 
United  States  land  office,  before  the  listing  of 
the  land  to  the  state.  (Bode  t.  Trimmer,  82 
Cal.  618.) 

Location  before  survey.    See  ante.  III,  6. 

81.  If  the  statement  shows  that  the  only 
evidence  introduced  of  the  filing  of  the  plat  of 
survey  in  the  local  land-office  was  an  indorse- 
ment on  the  same  of  the  day  of  the  filing, 
which  is  not  signed  by  the  roister,  the  day 
named  will  be  taken  on  that  appeal  as  fixing 
the  time.  (Megerle  v.  Ashe,  83  Cal.  74.) 
Cited  42  Cal.  608. 

82.  A  notice  published  by  the  register  and 
receiver  of  a  United  States  land-office,  notify- 
ing those  who  claim  pre-emption  rights  to  file 
their  declaratory  statements  on  or  before  a 
dav  named  in  the  notice,  is  not  admissible  in 
evidence  for  the  purpose  of  proving  the  day 
on  which  the  plat  of  the  survey  of  a  township 
was  returned  by  the  surveyor  general  to  the 
local  land-office.  (Megerle  t.  Ashe,  47  OaL 
682.) 

88.  An  indorsement  on  the  plat  of  the  sot- 
vev  of  public  land,  that  it  was  filed  in  the  land- 
office  on  a  day  named  therein,  which  is  not 
signed  by  any  one,  will,  in  the  absence  of 
other  evidence  on  the  subject,  be  taken  aa 
fixing  the  time  of  filing  the  plat.  (Poppe  t. 
Athearn,  42  Cal.  607.) 

84.  The  evidence  showed  that  the  plat  of 
the  survey  of  the  township  containing  the 
land  in  controversy  was  filed  in  the  proper 
district  land-office  on  the  13th  of  Jane,  1872. 
The  defendant  filed  his  declaratory  statement 
on  the  20th  of  December,  1873.  The  act  of 
Congress  of  March  3,  1853,  required  a  pre- 
emption claimant  to  file  his  declaratory  stote- 
ment  within  three  months  after  the  receipt 
at  the  district  land-office  of  the  approved  plat 
of  the  township  embracing  his  settiement. 
Held,  that  the  court  would  presume  that  such 
plat  was  received  and  filed  on  the  same  day, 
and  that,  by  reason  of  the  selection  by  tho 
state  being  prior  to  the  filing  of  the  declara- 
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toTf  Btstement  hjr  the  defendant,  its  title 
derived  by  the  listing  in  1877  was  superior  in 
right.    (ScbieCfery  v.  Tapia,  68  Oal.  184.) 

85.  When  the  filing  of  a  }>lat  ia  withdrawn 
by  the  proper  authority  it  is  as  though  the 
map  bad  never  been  filed,  and  the  day  of  its 
return  to  the  files  is,  in  contemplation  of  law, 
the  date  of  its  filing.  Held,  accordingly,  in 
such  a  case,  that  the  presentation  of  a  claim, 
nnder  the  act  of  July  23,  1866,  for  land  con- 
firmed by  that  act  to  the  state,  was  within 
time  where  presented  within  the  prescribed 
tioM  after  the  refiling  of  the  plat,  (Wilkin- 
aon  V.  Merrill,  66  Cal.  669.) 

Parol  evidence  to  contradict  ■orvey.  See 
Evidenoe,  387. 

T.   LegtolatiTe  Grants. 

86.  Legislative  grants  have  all  effect  of 
patent,  so  far  as  the  transfer  of  title  is  con- 
cerned, and  the  conferring  of  a  right  of  entry 
•nd  right  of  action ;  all  that  the  patent  under 
the  grant  adds  is  a  convenient  method  of 
nx>ving  the  exact  boundaries.  (Ohm  v.  San 
Francisco,  02  Cal.  437.) 

87.  A  l^slative  grant  is  as  effectual  to  pass 
title  to  lands  owned  by  the  government  as  a 
grant  evidenced  by  a  patent.  (M^^le  T. 
Aehe,  27  CaU  322.) 

88.  Legislative  grants  are  to  be  construed 
liberally  in  favor  of  the  grantee.  (Hyman  v. 
Read,  13  Cal.  444.) 

Petaluma,  congressional  grant  to.  Bee 
Petaluma. 

Land  grants  to  railroad.    Bee  Railroads,  m. 

Title  under  act  of  legislature,  how  pleaded. 
See  Pleading  and  Practice,  68. 

89.  If  a  treaty  is  made  with  a  tribe  of  In- 
dians, bv  which  they  relinquish  to  the  United 
States  their  lands,  with  certain  reservations, 
and  the  treaty  provides  that  the  heads  of 
families  in  the  tribe  shall  each  be  entitled  to 
eighty  acres  of  land,  to  be  selected  under  the 
direction  of  the  President,  and  to  be  secured 
by  patents,  the  officers  of  the  land  depart- 
ment cannot  issue  scrip  for  land  selected 
nnder  the  treaty  outside  of  the  ceded  terri- 
tory, nor  can  uie  Preffldent  issue  patents 
therefor  in  the  absence  of  legislation  oj  Ck>n- 
grees  authorizing  it  to  be  <fone.  (Parker  v. 
Duff,  47  Gal.  664.) 

90.  Scrip  issued  for  suoh  lands  selected  out- 
nde  the  ceded  territory  is  issued  without  au- 
tb<Hity  of  law,  and  patents  issued  therefor 
which  show  for  what  they  were  issued,  are 
void  on  tiieir  face.  (Parker  t.  Pnfi,  47  CaL 
654.) 

Cited  49  Cal.  335;  7  OoL  614. 

91.  In  an  action  to  ^niet  title,  the  plaintiff 
claiming  under  a  United  States  patent,  and 
the  defendant  under  a  state  selection,  and  the 
evidence  being  substantially  the  same  as  in 
TJoited  States  v.  Chapman,  6  Saw.  528,  held, 
that  the  patent  was  void,  and  that  the  plain- 
tiff was  not  entitled  to  recover.  (Chapman  v. 
Pdack,  68  Ca).  663.) 

Cited  66  GaL  267 ;  70  Oal.  492. 

C^ippewas,  power  of  to  select.  See  In- 
dians, o. 


Tn.  Looatlon  of  Military  Land  Warrants. 

92.  A  certificate  of  the  location  of  a  United 
States  military  land  warrant  upon  a  quarter 
section  of  land,  signed  by  the  register  of  the 
land-office  where  tne  location  was  made,  is 
prima  facie  evidence  that  the  land  is  the  prop- 
erty of  the  locator.  (Butterfield  v.  C^tnU 
Pac  B.  B.  Co.,  SI  Cal.  264.) 

93.  A  location  of  a  United  States  military 
land  warrant  on  a  quarter  section  of  land 
gives  the  locator  or  his  grantee  an  interest  in 
the  land,  and  is  a  payment  for  the  same, 
(Butterfield  v.  (Central  Pac  R.  R.  Ck).,  31  Oal. 
264.) 

94.  A  location  of  a  military  land  warrant  on 
public  land,  made  before  Uie  passage  of  the 
act  of  Ck>ngre8S,  approved  July  1, 1862,  grant- 
ing to  the  Central  Pacific  Railroad  Ck>mpany 
alternate  odd  sections  on  each  side  of  the 
road,  gave  the  locator  or  his  grantee  such  an 
interest  in  the  land  as,  coupled  with  posses- 
sion, enables  him  to  maintain  trespass  against 
the  company  for  injury  done  to  the  same  in 
constructing  the  road  over  the  land.  (Butter- 
field  V.  (Antral  Pac.  R.  R.  Co.,  81  OaL  264.) 

Yin.  FoMessien  of. 

/.  SxtBitt  of  Land  One  etut  Claim. 

96.  The  right  of  one  who  enters  upon  the 
public  lands  of  the  United  States,  without 
the  consent  of  the  government,  to  take  pos- 
session of  and  hold  more  than  one  hundred 
and  sixty  acres,  discussed.  (Dyson  y.  Brad- 
shaw,  23  Cal.  628.) 
Cited  INev.  202. 

96.  One  who  owns  three  hundred  and 
twenty  acres  of  land  is  not  precluded  thereby 
from  acquiring  and  holding  the  actual  posses- 
sion of  other  land,  and  retaining  the  same  by 
reason  of  his  prior  possession,  as  against  one 
who  enters  without  title.  (Slaughter  y. 
Fowler,  44  Cal.  196.) 

Extent  of  land  that  may  be  sold.  See  post, 
XIV,  4. 

S.  What  ConttHirtM,  and  Erid»ne»  of;  Bonatniet- 
In  Po$»e»aien. 

Rights  under  Possessory  Act.  See  post, 
Vni,  11. 

97.  Nature  of  the  possession  requisite,  when 
applied  to  different  kinds  of  property,  as  agri- 
cultural lands,  town  lots  covered  with  water, 
large  districts  where  there  is  no  timber,  etc., 
suggested.    (English  v.  Johnson,  17  Cal.  107.) 

98.  Mere  entry  on  public  land,  without  in- 
closing it,  does  not  give  a  right  of  action  on 
the  possession  alone.  (Wright  v.  Whitesidee, 
16  (M.  46.) 

99.  Where  plaintiff  relies  not  on  thePosses- 
sory_  Act  of  the  state,  but  on  the  prior  pos- 
session of  himself  or  of  parties  through  whom 
he  claims,  such  possession  must  be  shown  to 
have  been  actual  in  him  or  them ;  and  by  ac- 
tual possession  is  meant  a  subjection  to  the 
will  and  dominion  of  the  claimant,  and  is 
usually  evidenced  by  occupation,  by  s  sub- 
stantial incloBore^by  cultivation,  or  by  appro- 
priate use,  according  to  the  particular  locality 
and  quality  of  the  property.  (Coryell  v.  Cain, 
16  CaL  567.) 


Digitized  by 


Google 


PUBLIC  LANDS,  Vm,  2,  «. 


Oited  21  Oal.  324;  80  Oal.  366;  32  Csl.  20;  89 
Oal.  44;  74  Oal.  15,  17;  1  Idaho,  157;  a.  c.  1 
Idaho,  N.  8.,  139 ;  8  Mont.  134 ;  4  Nev.  67, 69 ; 
6  Nev.  67;  12  Nev.  354;  21  Nev.  258;  9 
Utah,  30. 

100.  Possession  must  be  actual  and  not  oon- 
■tructive.    (Coryell  v.  Cain,  16  Oal.  667.) 

Validity  of  possession.    See  poet,  VIII,  8. 

101.  Where  it  appears  that  pablic  land  had 
been  inclosed,  but  the  fences  were  down  in 
places  and  had  become  somewhat  dilapidated, 
but  it  does  not  appear  how  long  they  had  been 
down,  nor  that  they  had  been  repaired,  or 
ttiat  any  herders  or  other  means  were  em- 
ployed to  prevent  the  escape  of  stock  or  intru- 
sion of  other  stock,  no  such  actual  possession 
is  shown  as  will  defeat  the  right  of  a  qualified 
person  to  enter  upon  such  land  for  the  pur- 
pose of  filing  a  pre-emption  or  homestead 
claim  thereupon.  (Bullock  v.  Rouse,  81  Oal. 
690.) 

102.  The  commencement  to  boild  a  fence 
for  the  purpose  of  inclosing  a  parcel  of  public 
land  is  not  of  itself,  without  the  aid  of  other 
facts,  a  possession  of  the  tract  intended  to  be 
inclosed.    (Cummins  v.  Scott,  20  Oal.  83.) 

103.  Fact  that  party  has  made  application 
to  United  States  land-office  to  obtain  title  to 
certain  premises  does  not  tend,  even  in  the 
most  remote  degree,  to  show  that  such  party 
ever  had  or  exercised  dominion  and  control 
over  the  premises.  (Fultiam  t.  Cherokee 
Flat  B.  G.  Co.,  52  Oal.  605.) 
Distinguished  75  Oal.  588. 

104.  In  an  action  of  ejectment  for  pablic 
lands,  in  which  the  plaintiff  bases  his  right  of 
recovery  upon  prior  possession,  the  question 
is  for  the  jurv  to  determine  whether  or  not 
the  artificial  barriers  erected  by  the  plaintiff 
and  his  acts  of  dominion  were  sufficient  to 
notify  the  public  that  the  land  was  appro- 
priated, and  to  impart  to  the  claim  of  ap- 
propriation the  characteristic  notoriety  and 
indicia  of  ownership.  (Dodge  v.  Yates,  76 
Oal.  251.) 

105.  The  grantee  from  an  actual  prior  pos- 
sessor of  a  tract  of  public  land,  the  whole  of 
which  has  been  inclosed  with  a  substantial 
fence,  and  on  which  valuable  improvements 
have  been  erected,  by  entering  into  the  actual 
possession  of  a  portion  of  the  tnu;t  acauires 
a  constructive  possession  of  the  whole  as 
against  a  subsequent  intruder.  (Dodge  v. 
Yates,  76  Oal.  261.) 

106.  When  a  person  erects  a  house  upon  a 
tract  of  public  land  and  moves  into  it,  but 
does  not  cultivate  or  inclose  any  part  of  the 
tract,  hia  possession  does  not  extend  to  the 
entire  tract.  (Le  Roy  v.  Cunningham,  44  Oal. 
699.) 

107.  Merelv  going  on  waste,  uninclosed  pub- 
lic land,  ancf  building  or  occupying  a  house 
and  corral,  and  even  subsequently  cutting 
hay  on  part  of  the  land,  does  not  give  a  party 
any  claim  to  or  possession  of  the  wliole  tract 
of  one  hundred  and  sixty  acres.  The  case 
would  be  different  if  the  party  claimed  and 
entered  under  the  Possessory  Act  of  this  state, 
and  pursued  the  necessary  steps  prescribed 
by  it ;  or  probably  if  he  had  made  his  entry 


under  the  pre-emption  laws  of  the  United 
States.    (Garrison  v.  Sampson,  16  CaL  93.) 
Oited  16  Oal.  578;  82  Oal.  20,  22;  4  Nev,  69; 
6  Nev.  67. 

108.  Where  in  such  case — there  being  no 
claim  under  the  Possessory  Act,  or  the  pre- 
emption laws  of  the  United  States — plaintiff 
claims  one  hundred  and  sixty  acres  by  ian» 
of  his  ■priot  possession,  and  a  contract  or  con- 
sent on  the  part  of  defendant,  whom  be  let 
into  possession  to  hold  the  premises  for  him, 
or  subject  to  bis  order,  the  judgment  cannot 
be  in  favor  of  plaintiS  for  the  whole  tract, 
but  only  for  the  small  part  on  which  the 
house  and  corral  were  situated,  and  of  which 
plaintiS  was  in  the  actual  occupancy,  there 
being  no  proof,  except  defendant's  general 
consent,  as  above  named,  that  defendant 
agreed  to  hold  the  whole  tract  for  plaintiff. 
(Garrison  v.  Sampson,  16  CaL  98.) 

109.  Constructive  ixMsesaion  of  what  is 
known  to  be  public  land  cannot  be  estab- 
lished except  by  a  compliance  with  the  pro- 
visions of  the  Possessory  Act.  (WoUskill  v. 
Malajowich,  89  Cal.  276.) 

110.  Has  the  legislature  competent  power  to 
confer  upon  a  settler  upon  the  pubuc  lands 
of  the  United  States  constructive  possession 
of  any  parcel  of  such  lands,  query?  Per 
Rhodes,  0.  J.  (Wolfskill  t.  MiOagowich,  39 
Oal.  276. 

Assignment  by  one  in  constructive  posses- 
sion.   See  post,  115. 

Possession  of,  sufficiency  of.  See  Eject- 
ment, III,  8 :  Forcible  Entry  and  Unlawful 
Detainer,  VI,  6,  b,  D. 

Entry  under  deed  of  land  for  gives  no  con- 
structive  possession.    See  Possession,  39. 

Bona  fide  settlers,  who  are.  See  Railroads, 
49,60. 

3.  H0»id0ne»;  MbandoaaiMt 

111.  One  who  has  public  land  inclosed  by  a 
fence  and  a  shed  on  it,  and  cuts  hay  on  it, 
but  does  not  reside  on  it,  has  pooecnsion. 
(Kelly  V.  Mack,  49  Cal.  624.) 

Cited  74  Cal.  16. 

Residence  under  the  possessory  act.  See 
post,  158, 159. 

Absence  for  more  than  sixty  days.  See 
post,  145. 

112.  An  actual  settler  upon  state  lands,  who 
is  compelled  to  seek  a  temporary  residence 
elsewhere  for  the  purpose  of  obtaining  relief 
for  a  sick  member  of  his  family,  does  not 
thereby  abandon  his  settlement.  (Gieen- 
wade  V.  Decamp,  79  CaL  1.) 

113.  An  abandonment  of  a  ix>sses8ory  right 
to  land  may  be  inferred  from  disuse  and 
cessation  of  occupancy.  (Gluckauf  t.  Reed, 
22  CaL  468.) 

114.  The  right  which  a  party  acquires  to 
public  land  by  possession  and  occupancy  may 
DO  lost  by  abandonment.  An  aban<ionment 
divests  the  title  as  fully  as  a  conveyance. 
(Gluckauf  V.  Reed,  22  Cal.  468.) 

Oited  23  Oal.  536. 
Abandonment  of.     See  Abandonment,  IS- 
Actual  settlement,  temporary  removal.  See 

Swamp  and  Overflowed  Lands,  82. 
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Abaadonment  of  pre-emption  claim  defeats 
right  of  grant««  to  oivert  water.  See  Water- 
couraes,  284. 

4.  Assignment  of  Sals  of  Right;  Taking  Under 
Execution. 

115.  The  right  to  be  protected  in  Us  con- 
etructive  posseesion  ia  a  personal  right  ac- 
corded to  tne  claimant,  who  complies  with  the 
Mct,  and,  if  aasignable  at  all,  is  clearly  only 
Assignable  to  one  who  shall  actually  reside 
upon  the  land.  (Wolf skill  t.  Malajowich,  89 
Cal.  276.) 
Cited  44  C^  404 ;  19  Ner.  42. 

IIS.  If  the  purchaser  of  land,  who  soqoires 
possession  from  his  grantor,  contracts  to  i>ay 
the  purchase  money  when  his  grantor  obtains 
the  title  of  the  United  States,  and  if  this  pos- 
session disables  the  grantor  from  acquiring 
the  title  of  the  United  States,  and  enables  the 
purchaser  to  obtain  it  in  his  own  name,  the 
porchaser  must  pay  the  purchase  money,  less 
the  expense  he  was  at  in  obtaining  the  title 
from  the  United  States.  (Snow  t.  Ferrea,  46 
Cal.  195.) 
Cited  61  Oal.  619,  520. 

117.  One  in  possession  of  pnblie  land  suffi- 
'Ciently  describes  the  same  in  a  power  of  at- 
torney by  calling  it  his  claim  of  land. 
(Henley  v.  Hotaling,  41  Cal.  22.) 

Deed  by  one  in  possession  passes  after- 
acquired  title.    See  Deeds,  289. 

Mortgage  by  one  in  possession,  after-ac- 
<inired  tiue  passes  by.  See  Mortgages,  242, 
«t  seq. 

Possessory  claims  and  improvements,  ex- 
emption of.    See  Taxation,  187. 

Quitclaim  deed  of.    See  Deeds,  893,  et  seq. 

After-acquired  title  in,  whether  passes  by 
flberiff's  sale.    See  Executions,  277,  et  seq. 

118.  The  legislation  of  the  state  from  the 
beginning  has  treated  the  possession  of  public 
land  as  li^al,  and  as  vendible  under  execu- 
tion, and  has  protected  the  title  of  the  pur- 
chaser.   (Wilson  T.  Madison,  65  Cal.  6.) 

S.  Entry  Under  Another's  Oceupaney. 

119.  One  who  obtains  possession  under  per- 
mission of  an  occupant  of  public  Und  to  enter 
thereon  as  a  tenant,  while  secretly  intending 
to  obtain  possession  of  the  land  adverse  to  the 
occupant,  for  the  purpose  of  claiming  the  land 
as  a  settler  under  the  homestead  laws,  is  en- 
titled to  no  advantage  to  the  prejudice  of  such 
former  occnpant,  obtained  by  his  fraudulent 
deception.  (Peterson  v.  Kmkead,  92  Cal. 
372.) 

Entry  on  public  land.  See  Forcible  Entry 
and  Unlawful  Detainer,  V,  1,  c. 

Right  to  enter  claim  where  one  is  in  poe> 
session.    See  Quieting  Title,  12. 

Entry  upon  in  possession  of  another.  See 
Forcible  Entry  and  Unlawful  Detainer,  274. 

One  entering  under  another,  estoppel  of  to 
deny  title  of  other.  See  Vendor  and  Vendee, 
VL 

0.  Mature  am/  Protection  of  Possessory  Rights; 
Rights  Against  Others  Entering  or  Against 
Ooremmeat;  Adverse  Possession. 

120.  The  possessory  rights  of  the  occupants 
ef  portions  of  the  public  lands,  or  of  the  waters 


thereon,  lecogtAzed  by  the  California  courts, 
are  protected  by  the  common  law.  (Lux  v. 
Haggin,69  0al.  265.) 

121.  The  right  to  be  protected  in  the  posses- 
sion of  the  public  lands  in  this  state  is  founded 
alone  on  the  doctrine  of  presumption ;  for  a 
license  to  occupy,  from  the  owner,  will  be 
presumed.  ((k>nger  v.  Weaver,  6  Cal.  548.) 
Cited  69  Cal.  355. 

122.  A  person  in  possession  of  public  land 
under  a  judgment  giving  him  possession  is 
presumed  to  be  rightfully  in  i)ossession  until 
some  one  shows  a  right  to  the  possession  de- 
rived from  the  United  States.  (Rich  t. 
Maples,  88  Cal.  102.) 

123.  Possession  carries  with  it  privileges 
and  incidents  of  ownership  against  every  one 
but  the  government,  subject  only  to  rights 
antecedently  acquired.  ((3randall  v.  Woods, 
8  Cal.  186.) 

124.  A  prior  appropriation  of  the  public  do- 
main establishes  a  quasi  private  proprietor- 
ship, which  entitles  the  owner  to  be  protected 
in  its  quiet  enjoyment  against  all  the  world 
but  the  true  owner,  except  in  the  case  of  agri- 
cultural and  grazing  lands,  as  against  the 
privileges  granted  to  miners.  (Tartar  v. 
Spring  Creek  Co.,  6  Cal.  395.) 

Cited  6  Cal.  46;  12  Cal.  70;  14  Oal.  876;  22 
OaL463. 

125.  A  naked  possessor  of  public  lands  is 
deemed  in  law  the  owner  of  the  same,  until 
the  general  government,  or  a  person  showing 
title  under  it,  makes  an  entry  upon  the  same, 
and,  when  this  is  done,  the  rignt  or  claim  of 
the  possessor  must  yield  to  the  paramount 
authority  of  the  United  States,  or  its  grantee. 
(Doran  v.  Central  Pac.  B.  R.  Ck>.,  24  Cal.  256.) 

126.  As  against  a  mere  trespasser,  one  in 

r session  of  public  land  will  be  presumed  to 
the  owner.    (Brandt  Y.  Wheaton,  62  CaU 
480.) 

127.  A  party  in  the  actual  possession  of  public 
land,  to  which  be  has  no  title,  is  to  be  deemed 
the  owner  as  against  mere  intruders  without 
title  or  color  of  title ;  and  the  fact  that  such 
party  has  a  deed  for  the  land  from  one  who 
did  not  own  it  does  not  place  him  in  a  worse 
position,  nor  does  it  enable  a  trespasser  to 
claim  that  he  must  rely  on  his  paper  title 
and  not  on  his  prior  posseesion.  (Page  v. 
Fowler,  37  Oal.  100.) 

Cited  48  Oal.  16. 

128.  Possession  of  agricultural  land  is  pri- 
ma facie  proof  of  title  against  a  trespasser. 
(Bindge  v.  Smith,  14  Oal.  WO.) 

129.  The  plaintifb'  grantor,  holding  under 
a  state  patent,  was  in  Uie  actual  possession  of 
the  land  in  controversy,  and  was  ousted  by 
the  defendant.  In  an  action  to  recover  the 
possession,  the  defense  was,  that  the  land  at 
the  time  of  the  state  location  was  within  the 
limits  of  a  pending  Mexican  claim,  and  the 
patent  therefore  void;  and  the  court  found 
that  the  defendant  was  a  qualified  pre-emptor, 
and  had  entitled  himself  to  the  rights  of 
a  pre-emption  claimant,  provided  the  land 
was  subject  to  pre-emption  at  the  time  of 
his  entry.  Held,  that  the  plaintiffs,  by 
virtue  of  their  prior  possession,  were  entitled 
to  recover   the    possession  of   the  premises 
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from   the  defendant,  who  wm  s  mere  in* 
trader,  and  it  was  therefore  unneceesarjr  to 
inquire  into  the  validity  of   the  plainti&a' 
title.    (Fletcher  v.  Mower,  66  CaL  421. 
CitedSSOal.  109. 

Bights  of  settler  where  school  land  is  of 
mineral  character.    Bee  ante,  III,  4. 

Actions  by  one  in  possession.  See  post, 
VIII,  9. 

130.  A  settler  upon  the  pablic  lands  in  this 
state,  having  no  other  title  than  that  of  oc- 
cupancy, cannot,  consistently  with  the  policy 
of  the  general  government  and  of  the  state 
in  reference  to  such  lands,  be  treated  by  the 
courts  as  a  naked  wrongdoer.  As  against  per- 
sons claiming  a  simple  privilege  lilce  that 
conferred  upon  railroad  companies  by  the 
act  of  Congress  of  August,  18}2,  he  has  an 
equitable  right  to  his  possession  and  im- 
provements which  the  courts  will  protect. 
(California  Northern  B.  B.  Co.  v.  Gould,  21 
Cal.  264.) 

Cited  24  CaL  268;  1  Aris.  407. 

131.  Mere  possession  of  pablic  land  does  not 
give  any  right  as  against  the  government,  or 
prevent  it  from  disposing  the  land  as  it 
pleases.  (Southern  Pac.  B.  B.  C!o.  v.  Poi^ 
cell,  77  CaL  69.) 

132.  A  bare  occupancy  of  pablic  land  of  the 
United  States  does  not  vest  in  the  occupant 
any  rights  or  equities  in  the  land,  as  against 
a  subeeqnent  congressional  grant  not  based 
npon  such  occupancy.  (Labish  t.  Hudy,  77 
C&L327.) 

False  imprisonment  in  removal  of  tree- 
passer.    See  Criminal  Law,  1669. 

Poseesaion  of  island  forgathering  emfi  does 
not  exclude  others.    See  Possession,  ^ 

Bights  of  one  in  possession,  where  land 
granted  to  railroad.    See  Railroads,  48. 

Adverse  possession  of.  See  Adverse  Pos- 
session, III,  2. 

Prescriptive  right  to  flood  land  of  United 
States.    See  Watercourses,  283. 

Patent,  statute  of  limitations  does  not  run 
anterior  to.  See  Statute  of  Limitations,  VI, 
3,d. 

7.  Right  to  Orowing  Tntt;  Right  to  CltarLand. 

Bight  of  pre-emptor  to  cut  timber.  See 
post,  IX,  7. 

133.  In  an  action  between  occupants  of  the 
public  lands  neither  party  can  claim  a  right 
to  the  ^x>wing  timber  thereon  under  the  laws 
of  Uie  United  States.  The  cutting  or  destruc- 
tion of  the  timber  by  any  occupant  is  ex- 
pressly prohibited  by  act  of  Congress  of  March 
2, 1831 .    (Bogers  v.  Soggs,  22  Cal.  444.) 

134.  A  person  in  the  possession  of  public 
lands  of  tne  United  States  has  a  right  to  clear 
tite  same  of  scrub-oaks  and  other  wild  shrub- 
bery, for  the  purpose  of  preparing  it  for  cul- 
tivation.   (O'Hanlon  v.  Denvir,  81  Cal.  60.) 

Bight  to  growing  trees  between  occupants. 
See  ante,  VlII,  7. 

Agreement  allowing  another  to  cut  timber 
before  pre-emption.    See  Contracts,  196. 

8.  Contlietittg  Rights  to  Possooaion. 

136.  As  between  two  locators  of  public  land, 
the  rule,  qui  prior  est  in  tempore,  potior  est 


in  jure,  most  always  apply.     (Orandall  v. 
Woods,  8  Cal.  136.) 
Cited  71  Cal.  117. 

186.  In  controversies  respecting  pnblie 
lands,  other  than  mineral  lands,  the  title,  aa 
between  citizens  of  the  state,  where  neither 
party  connects  himself  with  the  government, 
IS  considered  veeted  in  the  first  posseaaor,  and 
to  proceed  from  him.  This  possession  most 
be  actual  and  not  constructive ;  and  the  right 
it  confers  most  be  distinguished  from  tbo 
right  given  by  the  Possessory  Act  of  this  state. 
(Coryell  v.  Cain,  16  Cal.  667.) 
CHted  21  Nev.  268;  9  UUh,  80. 

137.  A  personal  action  cannot  be  made  the 
means  of  litigating  and  determining  the  right 
to  the  possession  of  real  property  as  between 
conflicting  claimants  to  tne  possession  where 
the  title  is  in  the  United  States.  (Page  v. 
Fowler,  28  Cal.  606.) 

188.  In  an  action  for  the  recovery  of  a  p(»- 
tion  of  a  tract  of  land,  both  parties  relying  on 
possession,  and  the  defendant  proving  a  prior 
possession  by  actual  incloaure  of  the  entire 
tract,  it  was  error  to  instruct  the  jury  that 
the  defendant's  possession  was  not  valid,  un- 
less in  conformity  with  the  pre-emption  laws 
of  the  United  States,  or  the  possessory  law  of 
this  state.  (Bradshaw  v.  Treat,  6  Cal.  172.) 
Cited  23  Cal.  637 ;  4  N.  Mex.  69. 

Bights  of  one  claiming  under  FoBeeeaoij 
Act  against  prior  possessor.    See  post,  VlQ^ 

9.  Aetionab/  Oeeupant 

189.  Prior  possession  will  entitle  poBseosor 
to  maintain  action  asainst  a  trespasser.    (Gro- 
ver  V.  Hawley,  6  Cal.  486.) 
Cited2Wa8h.  Ter.  64. 

140.  One  who  was  in  the  prior  actual  pos- 
session of  pablic  land  open  to  settlement  an« 
der  the  Foneiture  Act  of  Congress  of  Septem  ber 
28,  1890,  may  maintain  ej^tment  against  a 
person  who  made  a  peaceable  entry  npon 
such  actual  i>os8e8sion,  intending  to  occupy 
the  land  as  a  homestead,  but  who  is  not 
otherwise  connected  with  the  government 
title.    (Bourke  v.  McNally,  98  Cal.  291.) 

141.  An  action  brought  under  the  act  of 
I860  must  show  that  the  possession  of  the 
plaintifi  has  been  invaded.  (O'Connor  v. 
Oorbitt,  8  Cal.  370.) 

142.  Where  the  complaint  alleged  that  in 
September,  1849,  plaintiff  settled  on  a  tract 
of  land,  "the  same  being  pablic  land  of  the 
United  SUtes,"  that  subsequently  H.,  a  for- 
eigner, built  a  house  and  occupied  a  portion 
of  the  tract,  and  now  that  H's  exeoator  is 
offering  the  same  for  sale,  and  plaintiff  prays 
an  injunction  and  damages  for  the  occupation, 
held,  that  the  complaint  sets  forth  no  prin- 
ciple on  which  to  base  a  claim.  (CConnerv. 
Corbitt,  3  Cal.  370.) 

Bighto  of  occupants  against  trespassers. 
See  ante,  VlII,  6. 

Actions  between  claimants.  See  ante, 
VIII,  8. 

Actions  by  occapant  against  pre-emptor. 
See  post,  Ix,  1. 

Actions  by  one  claiming  under  Posseasoiy 
Act.    See  post,  VUI,  11. 


Digitized  by 


Google 


PUBLIC  LANDS,  VUI,  »-U. 


2831 


Bij^t  ot  one  in  possesrion  to  sue  to  quiet 
tiUe.    See  Quieting  Title,  II,  2. 

Mere  poeseaeor  cannot  quiet  title  of  one  en- 
tering to  claim  aa  homestead.  See  Quieting 
TUI«,12. 

10.  KighH  of  H»in. 

143.  A  mere  occupant  of  ungnrveyed  pub- 
lic landa  of  the  United  States,  who  has  taken 
none  of  the  atepe  required  by  law  for  its  pre- 
emption, has  a  mere  privilege  of  pre-emption. 
&ica  a  privilege  is  not  an  estate  legal  or  equi- 
table in  the  luid,  and,  npon  the  death  of  the 
occupant,  it  does  not  descend  to  his  heirs,  nor 
clothe  tbem  with  an  equitable  right  to  con- 
trol the  patent  to  the  land  subsequently  is- 
sued by  the  United  States  upon  an  entry 
made  by  another.  (Buxton  v.  Traver,  67  Cal. 
171.) 

Bight  to  possession  may  descend  to  execu- 
tor.   See  Executors  and  Administrators,  188. 

//.  Po»»Bt»ory  Met,  and  BigtH  Undtr. 

144.  The  act  known  as  the  Settlers  Act  is 
nnoonstitutional  and  void.  (Anderson  v. 
Kak,  38  Cal.  825,  632.) 

Settlers  Act,  validity  of.  See  Oonstitu- 
tkmal  Law,  892,  et  seq. 

145.  The  Poesessory  Act  of  1852  is  intended 
for  the  benefit  of  actual  settlers.  And  where 
plaintiff  resided  upon  a  tract  of  land  adioin- 
mg  the  land  in  dispute,  and  then  located  his 
claim  under  said  act  upon  this  disputed  tract, 
by  complying  with  ite  provisions  so  far  as  to 
mark  out' ite  boundaries,  file  his  affidavit,  in- 
cloae  and  plant  fruit  trees  on  about  one  acre 
of  it,  and  occasionally  work  other  portions 
thereof,  but  still  residing  on  the  other  tract, 
and  never  actually  living  on  this,  held,  that 
he  cannot  recover  in  ejectment  against  a  partv 
eabeequently  surveying,  taking  poesessioo  of, 
and  incloeing  the  land  preparatory  to  claim- 
ing it  under  the  act  of  1852;  that  whatever 
may  liave  been  plaintiff's  righte  during  the 
period  allowed  for  putting  improvemente  on 
the  premises,  they  were  lost  at  the  expira- 
tioa  of  that  period  by  bis  nonreeidence. 
Held,  further,  that  if  plaintiff  had  perfected 
hia  cUim  by  actual  residence  on  the  land,  be 
might  have  absented  himself  for  sixty  days 
wiuioat  forfeiting  his  righte;  but  that  the 
fliUi  aection  of  the  act  of  1852  does  not  apply 
where  Uie  party  has  never  resided  ajmn  the 
kgad.    (Gird  v.  Bay,  17  C!al.  852.) 

Cited  89  Cal.  279. 

140.  The  possessory  statute  (State.  1862,  p. 
168)  confers  no  right,  such  as  will  maintain 
ejectment,  npon  a  settler,  until  all  the  acta 
required  by  it  shall  have  been  performed ; 
and  it  does  not  affect  the  question  that  he 
haa  been  prevented,  by  force  or  otherwise, 
from  making  his  intended  improvemente. 
(Crowell  T.  Luifranco,  42  Cal.  664.) 

147.  A  party  relying  on  the  Possessory  Act 
of  the  state  must  show  compliance  with  ite 
provisions,  and  can  then  mamtain  an  action 
far  the  possession  of  lands  occupied  for  culti- 
TStion  or  grazing,  without  showing  an  actual 
indosore  or  actual  possession  of  the  whole 
daim.     (Coryell  v.  (Jain,  16  Cal.  567.) 

148.  To  enable  a  party  to  recover  lands 
under  the  Possessory  Act  of  this  state  he 


must  have  complied  with  the  proviitt<»e  of 
the  act.    (Sweetland  v.  Froe,  6  Gal.  144.) 
CXted  6  Cal.  649;  7  (Dal.  811;  15  CaU  48;  28 

CaL408;  42  Cal.  656. 

149.  A  party  claiming  land  under  the  Pos- 
■esBory  Act  c«  1852  must  show  compliance 
with  the  provisions  of  the  act.  He  must  be  a 
citizen  of  the  United  States,  must  file  the 
affidavit  required  by  section  2,  and  make  hia 
improvemente  within  the  ninety  days,  eto. 
Merely  residing  on  a  part  of  the  land^  tracing 
lines,  putting  up  stakes  for  boundanes,  ete., 
is  not  sufficient.  (Wright  v.  Whitesides,  15 
Cal.  46.) 
Cited  16  CaL  57S;  28  Cal.  4(18;  42  Cal.  666. 

160.  Where  s  person,  with  intention  to  take 
up  a  tract  of  public  land  under  the  Possessory 


Act  (State.  1852,  p.  158),  filed  his  affidavit  of 

"thin  ninety  davs 
hauled  lumber  upon  the  gronna  for  a  house. 


location,  and  within  ninety  days  thereafter 


and  such  lumber  was  removed  during  the 
night,  and,  on  his  attempting  to  replace  it 
next  day.  he  was  driven  off  with  threate  of 
violence  by  .a  band  of  armed  men,  held,  that 
he  had  acquired  no  righte  under  the  Posses- 
sory Act  which  would  enable  him  to  maintain 
ejectment  against  those  who  drove  him  off. 
(Crowell  T.  Lanfranco,  42  Cal.  654.) 

151.  In  an  action  of  ejectment  for  public 
land  of  the  United  States,  by  a  person  claim- 
ing to  be  entitled  to  the  possession  under  the 
Possessory  Act  of  April  20,  1852,  evidence  is 
admissible  to  show  a  compliance  with  the  act, 
that  the  plaintiff  had  built  a  house  upon  the 
land,  and  the  cost  thereof,  and  that  the  de- 
fendant had  torn  down  a  part  of  the  house. 
(Gray  ▼.  Dixon,  74  Cal.  608.) 

162.  If  there  is  a  defect  in  the  affidavit 
taken  to  claim  land  under  the  Possessorv  Act 
of  the  legislature,  passed  in  1852,  the  defect 
cannot  be  cured  by  an  affidavit  subsequently 
taken  under  the  same  act  to  correct  the  same. 
Such  subsequent  affidavit,  if  it  amounte  to 
any  thing,  must  be  regarded  as  an  original 
proceeding.  (Uawxhurst  t.  Lander,  28  Cal. 
331.) 

163.  A  declaration  of  location,  under  the 
Possessory  Act  of  this  state,  described  the 
tract  of  land  as  being  in  township  21;  and 
also  gave  the  names  of  the  land  claims  adjoin- 
ing it  on  ite  different  sides.  The  tract  was  in 
township  22.  Held,  that  this  mistake  did  not 
vitiate  the  declaration,  and  that  it  was  admis- 
sible in  evidence.  (Hicks  v.  Whiteside,  23 
Cal.  404.) 

154.  In  an  action  to  recover  possession  of  a 
tract  of  land,  claimed  by  plaintiff  under  the 
Possessory  Act  of  this  state,  evidence  tending 
to  show  that  at  the  time  plaintiff  filed  his 
declaration  he  knew  that  the  land  in  contro- 
versy, or  any  portion  of  it,  was  claimed  by 
defendant,  is  relevant.  (Hicks  v.  Whiteside, 
28  Cal.  404.) 

156.  Where,  in  an  action  by  H.  against  W., 
to  recover  possession  of  a  quarter  section  of 
land,  being  part  of  the  public  domain,  H. 
made  claim  under  the  Possessory  Act  of  this 
state,  and  his  statutory  notice  whereby  the 
claim  was  made,  in  addition  to  certain  speci- 
fied metes  and  bounds,  described  the  land  as 
the  southeast  quarter  of  section  8,  township 
21  north,  of  range  1  east,  etc,  while,  in  fact, 
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the  demanded  premiBee  were  in  township  22, 
instead  of  said  townsliip  21,  held,  that  so 
much  of  said  description  as  attempted  to 
identify  the  land  bv  reference  to  the  govern- 
ment survey  must  be  disregarded,  be^ose  of 
the  error  in  the  number  of  the  township. 
(Hicks  T.  Whitesides,  86  OaL  162.) 

156.  Where,  in  such  cases,  by  the  other  de- 
scriptive calls  of  H'a  said  notice,  by  which 
alone  his  claim  was  designated  and  identified, 
bis  claim  was  bounded  on  the  north  by  the 
land  claims  of  W.,  which  was  shown  to  em- 
brace the  northern  portion  of  the  demanded 
premises,  and  on  which  for  several  years 
prior  to  H's  claim  W.  had  been  settled,  and 
had  a  part  inclosed  with  fences,  held,  that 
H's  clami  included  no  rort  of  W's  claim  be- 
cause bounded  by  it.  (Hicks  v.  Whitesides, 
86  Cal.  162.) 

167.  Proof  of  the  location  under  the  Pos- 
sessory Act  of  1852  of  a  tract  of  one  hundred 
and  sixty  acres,  and  of  the  occupation  of 
thirty  or  forty  acres,  together  with  testimony 
that  defendant's  entry  was  within  lines 
claimed  by  plaintiff  as  his  boundaries,  is  not 
sufficient.  The  proof  must  show  that  the 
boundaries  descrioed  in  the  afiSdavit  include 
the  land  entered  upon.  (Cummins  t.  Scott, 
20  Cal.  83.) 

168.  No  one  can  obtain  the  benefit  and  pro- 
tection of  the  PosaesBory  Act  of  this  state,  and 
of  the  acts  amendaterv  thereto,  but  thev  who 
actually  reside  upon  the  land.  (WolfskiU  v. 
Malajowich,S9  (Jal.  276.) 

Cited  42  Cal.  162;  13  Nev.  409. 

169.  The  term  "occupy,"  as  employed  in 
the  Possessory  Act,  is  equivalent  to  the  term 
"  reside  upon."  (WolfskiU  t.  Malajowich,  39 
Cal.  276.) 

160.  In  ejectment  for  a  portion  of  a  tract  of 
land  taken  up  by  plaintiff's  grantor  under  the 
Possessory  Act  of  April  20, 1862  (Stats.  1852, 

§.  158),  where  it  appeared  that  all  the  acts 
one  were  that  snch  grantor,  besides  filing 
his  claim  and  affidavit,  built  a  fence  on  one 
aide,  ran  furrows  around  the  whole  tiract,  put 
stakes  at  the  comers  and  along  the  lines,  occu- 
pied and  cultivated  a  portion  not  embraced  in 
the  suit,  and  while  so  occupying  and  cultivat- 
ing sold  to  plaintiff,  but  by  consent  remained 
in  possession  till  his  crop  was  off,  held,  in- 
sufficient to  prove  either  actual  or  constructive 
possession  in  the  plaintiff  of  the  land  sued 
for.    (Hughes  v.  Hasard,  42  Oal.  149.) 

Constructive  possession  under.  Bee  ante, 
109, 110. 

161.  Where  the  vendor  of  a  tract  of  land 
taken  up  under  the  Possessory  Act  (State. 
1852,  p.  158),  remained  in  possession,  with 
vendee's  consent,  of  the  omv  portion  ever 
actuallv  occupied  by  him,  ana  vendee  never 
entered  under  his  deed,  held,  that  whether 
such  possession  by  the  vendor  might  be  con- 
sidered as  an  entry  under  his  deed  by  the 
vendee  or  not,  the  deed  would  certainly  not 
extend  the  vendee's  possession  by  construc- 
tion to  any  portion  of  the  tract  never  in  the 
actual  possession  of  the  vendor.  (Hughes  v. 
Hazard,  42  Cal.  149.) 

162.  The  two  hundred  dollars  of  improve- 
ments, pertaining  to  the  realty,  required  by 


the  fourth  section  of  the  Poflsessory  Act,  must 
be  made  on  the  land  claimed,  before  an  action 
can  be  commenced  to  recover  possession  <A 
the  same.    (Hicks  v.  Whiteside,  23  Oal.  404.) 

163.  The  Possessory  Act  of  April  20,  1862, 
in  so  far  as  it  r^ulates  the  righte  of  parties 
in  possession  of  public  lands  of  the  United 
States,  was  not  repealed  by  title  8  of  the 
Political  Code,  or  by  the  act  of  March  3, 1874. 
(Gray  v.  Dixon,  74  Cal.  508.) 

164.  The  survey  of  land,  and  making  an  af- 
fidavit and  recording  the  same,  in  accordance 
with  the  Possessory  Act  of  1852,  does  not  in- 
vest the  claimant  with  the  right  to  recover 
the  possession  of  the  land  from  one  who  was 
before  them  in  the  actual  possession  of  it. 
(Hawxhurst  v.  Lander,  28  Cal.  331.) 

166.  The  prospective  Pre-emption  Act  of 
Congress  of  1841  is  expressly  confined  to  the 
surveyed  lands,  and  was  not  extended  to  Cal- 
ifomia  at  the  tune  of  the  acte  complained  of, 
and  the  statute  of  this  state,  which  protects 
the  possession  of  settlers  on  public  lands  to 
the  extent  of  one  hundred  and  sixty  acres, 
was  not  passed  until  April,  1852,  long  after 
the  commencement  of  this  suit.  Under  neither 
of  these  acte  can  the  plaintiff  claim  any  rights, 
and  by  his  own  showing  he  is  a  mere  tres- 
passer.   (O'Conner  v.  Corbitt,  3  Cal.  370.) 

166.  The  lines  of  a  quarter  section  of  gov- 
ernment land,  which  are  distinctly  marked 
by  natural  boundaries,  and  by  stekee  placed 
at  convenient  distances,  so  that  the  lines  can 
be  readily  traced,  are  sufficient  to  authorise 
the  occupant  to  maintain  an  action  fur  tres- 
pass thereon,  nnder  the  provisions  of  the  act  of 
April  11,  1850.  (Taylor  v.  Woodward,  10  Cal. 
90.) 

167.  It  does  not  matter  that  such  lines  were 
marked  out  before  the  passage  of  the  act  any 
more  tlian  it  does  that  the  possession  was 
anterior  to  ite  passage.  (Taylor  v.  Woodward, 
10  Cal.  90.) 

168.  Nor  does  it  make  any  difference  when 
the  act  has  been  repealed,  if  the  plaintiff's 
right  accrued  and  the  trespass  of  the  defend- 
ant occurred  prior  to  such  repeal.  The  right 
of  action  being  complete,  the  repeal  of  the 
act  would  not  divest  such  right.  (Taylor  v. 
Woodward,  10  Cal.  90.) 

109.  In  ejectment,  a  plea  of  the  stetute  of 
limitations  of  two  years,  under  the  "  Settlers 
Act,"  is  no  defense.  (Anderson  v.  Fisk,  36 
Cal.  625.) 

Certified  copy  of  affidavit  and  claim  under 
Possessory  Act.    See  Evidence,  91. 

Action  to  quiet  titlee  to  lands  in  Oalifomiik 
construction  oL  See  Swamp  and  Overflowed 
Lands,  167. 

12.  Authority  of  Prtoidoat  to  Romort  tittrudett. 
170.  Act  of  Congress  of  March  3,  1807,  enti- 
tled "An  act  to  prevent  setUement  upon  lands 
ceded  to  the  United  States  until  authorised 
by  law"  (1  Lester's  Land  Laws,  28),  provides 
for  the  removal  of  intruders  from  the  publie 
lands  by  the  President  of  the  United  States, 
and  investe  him  with  authority  to  act  on  be> 
half  of  the  United  States  in  his  discretion,  bat 
does  not  enlarge  the  rights  of  the  defendant 
in  this  case.  ( McBrown  v.  Morris,  59  CaL  64.) 
Cited  73  Cal.  256;  75  Cal.  588. 
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IX.  Pre«enptt<»B« 

'•  "^f*  ^^""^  Subject  to;  Priority  and  Actions 
Bttweui  Poatoasor*  and  Pre-emptora. 

171.  Section  2257  of  the  Eevised  Statutes 
ooes  not  contain  any  thing  more  than  was  en- 
Mted  by  the  acts  of  Congress  on  the  subject 
<rf  pre-emptions  previously  in  force.  (Mc- 
Brown  v.  Morris,  59  Cal.  64.) 

172.  The  act  of  Congress  of  May  30, 1862, 
anthorizinff  settlements  to  be  made  on  unsur- 
▼eyed  lands,  did  not  have  the  effect  of  extend- 
ing the  right  of  pre-emption  to  the  sixteenth 
and  thirty-sixth  sections  in  the  state  of  Cali- 
fornia.    iSherman  v.  Buick,  46  Oal.  656.) 

^  ITS.  Facts  that  pre-emptor  settles  upon  and 
improves  soath  half  of  quarter  section, 
and  files  his  declaratory  statement  for  that 
and  the  south  half  of  an  adjoining  quarter 
section,  do  not  preclude  another  person  from 
afterwards  settlmg  upon  and  pre-empting  the 
north  half  of  the  first-named  quarter  section. 
(Heoe  V.  Bolinger,  48  Cal.  349.) 

174.  The  laws  of  the  United  States  do  not  au- 
tlumxe  an  entry  upon  public  land  in  the  actual 
powotBBon  of  another,  for  the  purpose  of  mak- 
UI2  a  settlement,  though  made  by  one  quali- 
ned  to  purchase  from  the  government  or  to 
acquire  a  homestead,  and  made  with  intent  to 
acquire  the  title  in  some  lawful  mode.  (Bourke 
T.  McNally,  a8  Cal.  291.) 

175.  One  person  cannot  enter  upon  land  in 
the  poeaession  of  another  for  the  purpose  of 
we-emption.     (Kendall  v.  Waters,  68  Cal. 

176.  The  right  of  pre-emption  nnder  the 
law*  of  the  United  States  cannot  be  acquired 
by  intmsion  and  trespass  upon  lands  m  the 
actoal  poesession  of  others.  (Davis  v.  Scott. 
60  Oal.  165.) 
CHted  59  Cal.  74;  63  Cal.  517 ;  81  Cal.  693. 696: 

92  Oal.  377;  1  Ariz.  407 ;  17  Nev.  196. 

177.  If  the  plaintiff  in  ejectment  relies,  to 
recover,  only  on  the  fact  that  the  secretary  of 
the  interior  awarded  him  the  land  as  a  pre- 
emptor  in  a  contest  with  the  defendant.,  and 
that  he  paid  for  the  land  and  obtained  the  re- 
ceipt of  the  receiver  of  the  local  land-office, 
and  that  he  had  cultivated  and  improved  a 
part  of  the  land,  the  defendant  may  prove 
that  when  the  plaintiff  entered  on  the  land  a 
large  portion  of  it  was,  and  ever  since  has  been, 
m  the  adverse  possession  of  the  defendant  or 
Ws  grantors.    (Conlan  v.  Quinby,  61  Cal.  412, ) 

178.  The  land  in  controversy  was  within  a 
lareer  tract,  which  for  nearly  twenty  years 
had  been  inclosed  by  fences,  and  occupied 
and  naed  for  dairy  purposes  by  the  plaintiff 
and  his  tenants.  The  defendant,  who  was  a 
qualified  pre-emptor,  entered  with  the  in- 
tention of  pre-empting  the  land,  and  within 
doe  time  filed  his  declaratory  statement. 
Held,  in  ui  action  of  ejectment,  that  the  de- 
fendant did  not  acquire  a  right  to  pre-empt 
the  land,  and  that  the  plaintiff  was  entitled  to 
recover.  (McBrown  v.  Morris,  59  Cal.  64 
dted  69  Oal.  318,  71  Cal.  140,  81  Cal.  595.  92 
Cal.  377,  1  Ariz.  407,  17  Nev.  195;  McBrown 
V.  Wilson,  60  CaL  318 ;  McBrown  v.  Emerson 
69  Oal.  819.)  ' 


179.  A  qualified  pre-emptor,  intending  a» 
the  time  of  settlement  to  take  the  whole  of  a 
quarter  section  of  land,  can  initiate  a  valid 
claim  to  the  whole,  by  performing  acts  of  set- 
tlement on  one-half,  while  the  other  half  is 
inclosed  and  cultivated  by  another  person  be- 
fore and  at  the  time  the  attempt  b^ua. 
(Haven  v.  Haws,  63  Cal.  614.)  »-  "^  »• 
Cited  78  Cal.  298;  83  Cal.  170. 

^^'  -f  <lo*l'fied  pre-emptor  may  enter  upon 
public  land  of  the  United  States,  as  against 
one  whose  only  right  is  that  of  a  prior  pos- 
sessor, and  may  hold  the  same  until  he  can 

^T  ^r^^.I^^  ^<"'  *^«  l"»d.    (Huff  V. 
Doyle,  50  Cal.  16.) 

Pre-emption  of  land  in  occupation  of  an- 
other.    See  poet,  192.  r-  »  »u 

181.  In  action  to  recoverpossession  of  public 
land,  where  the  plaintiff  claims  to  recover  by 
reason  of  prior  possession,  and  the  defendant 
clauns  as  a  pre-emptor  under  the  laws  of  the 
United  SUtes,  he  is  entitled  to  prove  the  nec- 
essary facts  to  establish  his  pre-emption  rijtht. 
(Tyler  v.  Green,  28  Cal.  406.) 
Cited  68  Cal.  186. 

182.  If  the  defendant,  in  an  action  to  recover 
the  possession  of  land,  justifies  his  entry  upon 
the  prior  possession  of  the  plaintiff  on  the 
ground  that  the  land  was  public  land,  subject 
to  the  pre-emption  laws  of  the  United  States, 
and  that  he  entered  in  pursuance  of  said  laws 
with  intent  to  pre-empt,  occupy,  and  enter  the 
land  in  accordance  with  the  provisions  of  the 
same.  It  devolves  on  him  to  show  that  he  is 
one  of  the  persons  entitled  to  the  benefit  of 
said  laws.    (Page  ▼.  Hobbs,  27  Cal.  483.) 

183.  Neither  the  act  of  1858  as  to  the  loca- 
tion of  semmary  land,  nor  the  act  of  Congress 
donatmg  it,  allows  mineral  land  to  be  located. 
(Burdge  v.  Smith,  14  Oal.  380.) 
Cited  16  Cal.  106;  23  Cal.  466. 

Townsites,  pre-emption  of  lands  in.  See 
post,  XII. 

184.  Replevin  for  hay  cut  on  public  lands 
cannot  be  maintained  by  a  prior  possessor 
against  one  who  was  in  adverse  possession, 
claiming  a  pre-emption  right,  when  he  cut  the 
hay.  (Page  v.  Fowler,  28  Cal.  605.) 
^'^«P  £o-  *^^'  e*  seq;  42  Oal.  16;  1  Idaho, 

JM.  H.,  803. 

186.  If  one  in  possession  of  public  land 
plows  It  and  sows  grain,  the  title  to  the  grow- 
mg  crop  IS  m  him,  as  against  one  who  after- 
wards enters  and  attempts  to  claim  it  as  a 
pre-emptor,  but  who  does  not  get  into  pos- 
session.   (West  V.  Smith,  52  Cal.  822.) 

186.  Where  one  enters  upon  pubUc  lands  in 
the  prior  possession  of  another,  and  the  prior 
possessor  brings  an  action  against  him  to 
replevy  hay  cut  by  him  on  the  land,  he  has  a 
right  to  prove  that  he  has  filed  his  declara- 
tory statement  of  intention  to  pre-empt,  and 
possesses  the  necessary  qualifications  of  a  pre- 
emptor,  to  show  his  adverse  possession. 
(Page  V.  Fowler,  28  Cal.  605.)         ^^ 

187.  If  P.  is  in  the  possession  of  public  land, 
and,  whUe  thus  in  possession,  F.  and  others, 
being  qualified  pre-emptors,  enter  into  actual 
possession  in  good  faith  to  pre-empt  the 
same,  and  are  proceeding  according  to  the 
forms  of  the  law  to  perfect  their  pre-emption, 
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theb  posseBsion  is  adverse  under  color  of 
title,  and  P.  cannot  maintain  a  personal  ac- 
tion for  bay  cut  by  them  on  the  land,  even  if 
P.  claims  under  a  rejected  Mexican  grant,  and 
is  proceeding  to  perfect  a  pre-emption  nnder 
a  special  act  of  Cktngress.  Whether  F.  and 
others  acquire  actual  possession  is  a  question 
of  fact.  (Page  v.  Fowler,  87  Oal.  100.) 
Cited  72  CaU  874.) 

188.  It  is  not  material  in  such  cases  whether 
the  persons  thus  entering  upon  the  prior 
possession  are  qualified  pre-emptors,  pro- 
vided they  enter  in  good  faith,  believing 
themselves  entitled  to  pre-empt,  and  entered 
for  that  purpose.  (Page  v.  Fowler,  87  Cal. 
700.) 

189.  One  who  is  in  possession  of  public 
land,  and  has  secured  a  right  of  pre-emption 
thereto  under  the  laws  of  the  United  States, 
stands  in  such  relation  to  the  United  States 
government  as  entitles  him  to  retain  the  pos- 
session as  against  a  prior  possessor  who  is  a 
mere  trest>a88er.  {E-Ue  y.  Tubbs,  28  Oal. 
402.) 

Pre-emption  of  lands  within  exterior  limits 
of  Mexican  grant.    See  Mexican  Lands,  1, 12. 

Rejected  Mexican  grant  is  subject  to  pre- 
emption.   See  Mexican  Lands,  284,  286. 

2.  Conditiona  Prae»d»nt  to  Right  of;  Citizenthip. 

190.  No  estate  vests  in  a  pre-emptor  until 
he  has  performed  the  conditions  required 
and  has  proved  up  and  paid  for  the  land. 
(Thrift  V.  Delaney,  69  Oal.  188, 192.) 

191.  One  claiming  to  bold  public  lands  as  a 
pre-emptor,  as  against  a  prior  possessor,  must 
show  that  he  is  one  of  the  class  of  persons  en- 
titled to  pre-empt,  and  that  he  has  performed 
the  acts  prescribed  by  the  pre-emption  laws, 
or  the  prior  possession  will  prevail.  (Page  v. 
Hobbe,  27  Cal.  483.) 

Cited  87  Cal.  298. 

192.  To  create  a  right  of  pre-emption,  there 
must  be  settlement,  inhabitation,  and  im- 
provement by  the  pre-emptor^-conditions 
which  cannot  be  met  when  the  land  is  in  the 
occupation  of  ataother;  and  therefore  settle- 
ment upon  one  piece  of  land  can  confer  no 
rights  to  another  adjacent  to  it,  which,  at  the 
commencement  of  the  settlement,  is  in  the 
possession  of  others,  though  upon  a  subse- 
quent survey  by  the  government  it  proved  to 
be  a  part  of  the  same  sectional  subdiviaion. 
(Hoemer    v.  Duggan,  56  Cal.  267.) 

Cited  69  Cal.  74;  81  Oal.  695;  1  Aris.  «n;  17 

Nev.  196. 

198.  It  is  essential  to  the  right  of  a  party 
to  enter  land  nnder  the  pre-emption  law, 
that  proof  of  the  settlement  and  improvement 
thereoy  required  shall  be  made  to  the  satis- 
faction of  tbe  register  and  receiver  of  the  land 
district.    (Chapman  v.  Quinn,  56  Oal.  266.) 

194.  One  claiming  a  right  of  pre-emption  to 
land  must  prove  the  existence  of  the  state  of 
facts  which  the  law  requires  to  give  him  a 
pre-emption  right  to  the  premises,  and  may 
go  behind  his  patent  for  this  purpose.  (Meg- 
erle  v.  Ashe,  83  Oal.  74.) 
Cited  40  Cal.  377. 

196.  Where  the  defendant  claimed  title  to 
the  premises  as  a  part  of  a  pre-emption  claim 


located  by  him,  be  must  prove  an  inclosnre 
of,  or  marked  and  visible  boundaries  em- 
bracing the  lot  in  dispute.  (Larue  v.  Gaakiii^ 
5  Cal.  161.) 

196.  The  existence  of  the  conditions  mak- 
ing one  a  pre-emptioner,  and  the  performance 
of  the  acts  necessary  to  give  a  right  of  pre- 
emption, are  facts  for  the  jury  to  find 
from  the  evidence,  and  not  for  the  coart  to 
determine.    (Megerle  v.  Ashe,  33  Cal.  74.) 

197.  The  fact  that  an  appellant  under  the 

§re-emption  laws  of  the  United  States,  after 
ling[  ms  declaratory  statement,  made  a  dec- 
laration of  his  intention  to  become  a  citizen, 
is  but  evidence  tending  to  prove  that  at  the 
time  he  was  not  a  citizen,  but  would  not  nec- 
essarily prove  fraud  on  the  part  of  the  api^i- 
cant.    (Burrell  v.  Haw,  40  Cal.  373.) 

Ptirchaser  of  land  from  state  most  be  dti- 
sen.    See  poet,  XIV,  8. 

Right  of  alien  to  pre-empt  land.  See 
Aliens,  III,  2. 

3.  Dactarator/ Statemaatt. 

108.  There  are  some  classes  of  lands  snbject 
to  pre-emption  which  may  be  purchased  by 
pre-emptioners  without  filing  declaratory 
statements,  such  as  lands  reserved  for  railroaa 
purposes  which  have  been  settled  on ;  and  one 
attacking  a  patent  issued  to  a  pre-emptioner, 
on  the  ground  that  no  declaratory  statement 
was  filM,  must  show  that  it  belonged  to  that 
class  of  lands  to  purchase  which  a  declaratoiy 
statement  is  required.  ((Collins  v.  Bartlett, 
44  Cal.  371.) 
Cited  76  Cal.  297. 

199.  A  i>arty  who  desires  to  avail  himself 
of  the  pre-emption  laws,  authorizing  a  settle- 
ment on  nnsurveyed  land,  must  file  his  de- 
claratory statement  within  three  months  after 
the  filing  of  the  township  plat.  (Damrell  v. 
Meyer,  40  Cal.  166.  cited  46  Oal.  26,  47  Gal. 
486,  77  Cal.  261 ;  Megerle  v.  Ashe,  47  CaiL  632.) 

200.  One  who  settles  on  nnsurveyed  public 
land  as  a  pre-emptioner,  but  who  fails  to  file 
with  the  register  of  the  ]^roper  land-offlce  his 
declaratory  statement  withm  three  months 
after  the  plat  of  survey  of  the  land  is  filed  in 
the  register's  office,  loses  his  pre-emption 
claim,  as  against  one  who  in  the  mean  time 
has  taken  the  necessary  steps  to  acquire  the 
title  to  the  land.  (Poppe  v.  Atheam,  42  OaL 
609.) 

Cited  68  Oal.  188. 

201.  The  filing  of  a  declaratory  statement 
in  the  register's  office  before  the  surveyor 
general  files  the  plot  of  the  survey  is  premv 
ture  and  of  no  effect.  (Daniete  v.  Lansdale, 
43  CaL  41.) 

Oited  66  Cal.  678;  69  Cal.  433,  438. 

202.  Courts  have  no  power  to  dispense  with 
the  requirement  of  the  act  of  Congress  that 
pre-emptioners  must  file  their  declaratory 
statements  within  three  months  after  the  re- 
turn of  the  plat  to  the  land-office.  (Megerle 
V.  Ashe,  38  Cal.  74.) 

Cited  40  Cal.  170;  42  Cal.  618. 

203.  The  question  whether  the  declaratory 
statement  filed  by  a  pre-emptor  includes  a 
piece  of  land  in  controversy  is  to  be  decided 
on  the  face  of  the  statement,  in  the  light  of 
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the  Borroanding  drcomBtanoee.    (Hess  t.  Bo- 
finger,  48  Oal.  S49.) 

204.  A  declaratory  statement  for  the  pnr- 
pooe  of  preempting  lands,  or  the  register's 
certificate  of  the  filing  of  such  statement,  con- 
fers no  title.  It  is  merely  an  application,  an 
offer  to  purchase,  after  the  requisite  proof  of 
residence,  qualifications,  etc.,  shall  be  made. 
(Hemphill  t.  Daviee,  38  Cal.  677.) 

206.  Section  2281  of  the  Revised  Statutes  of 
the  United  States  does  not  prohibit  a  pre- 
emptor  from  filing  a  second  declaration  of  in- 
tention to  pre-empt  the  same  tract  of  land 
described  in  a  former  declaration,  when,  by 
reason  of  defects  or  other  reason,  the  first 
declaratory  statement  has  become  anavailing, 
and  there  haye  intervened  no  rights  of  third 
persons.    (Cumens  v.  Cyphers,  66  Cal.  883.) 

filing  new  declaration  on  execation  sale  of 
pre-emption  right.    See  post,  IX,  8. 

4.  Pa/m»at  Uadw;  Rtetifti't  Bteeipt  or  CtrtU- 
eafo. 

206.  A  receiver's  receipt  for  land  pre- 
empted in  a  United  States  land-o£3ce  con- 
itains  the  whole  substance  of  an  ofScial 
eertiflcate  of  purchase,  and  ejectment  may  be 
maintained  on  the  title  and  right  ofpoesession 
evidenced  bv  such  certificate.  (Witcher  t. 
Conklin,  84  Cal.  499.) 

207.  Absence  of  any  record  in  local  land^ 
office  showing  payment  of  the  purchase 
money  does  not  overcome  the  receiver's 
receipt  as  evidence  of  payment.  The  making 
of  such  record  is  a  matter  between  the  ofiBcer 
and  the  government,  and  cannot  affect  the 
rights  of  the  purchaser  under  the  certificate 
of  the  receiver,  which  is  sufficient  evidence 
thai  the  pre-emptor  had  taken  all  the  neces- 
sary steps  toward  pre-empting  the  land. 
(Witcher  v.  Conklin,  84  Cal.  499.) 

208.  A  certificate  of  the  receiver  of  a  land- 
office  of  the  United  States  that  a  person 
therein  named  has  made  full  payment  for  a 
tract  of  land  therein  described,  under  a  pre- 
emption entry,  is  evidence  that  the  person  to 
whom  it  is  given  has  taken  the  necessary  steps 
towards  pre-empting  the  land,  and  has  paid 
for  the  same,  and  establishes  in  such  person 
a  right  to  the  possession  of  the  land,  as  against 
one  who  shows  no  title.  (McDonald  v.  Ed- 
monds, 44  Cal.  328.) 

Cited  75  Oal.  688;  84  Cal.  602,  604. 

Receiver's  receipt  as  evidence.  See  poet, 
D. 

209.  Certificate  of  preemption  does  not 
tend  to  show  actual  possession  of  the  land  in 
the  party  to  whom  it  was  issued.  (Fickard 
T.  Kelley,  62  Cal.  89.) 

Distingaished  76  Oal.  688. 

210.  When  a  pre-emptor  of  public  land  of 
the  United  States  pays  for  tne  land,  and 
takes  the  receiver's  receipt,  he  thereby  be- 
comes the  equitable  owner  of  the  land,  and 
the  government  cannot  thereafter  sell  it  or 
bold  it  open  to  pre-emption  by  another,  and 
a  sabeeqnent  settlement  and  ffling  upon  the 
land  by  another  gives  no  title  or  right  what- 
ever.    (Witcher  v.  Conklin,  84  Cal.  499.) 

211.  A  pre-emptioner  on  public  lands,  by 
paying  for  the  same  and  obtaining  a  certifi- 


cate of  porchase,  acquires  only  an  equitable 
tiUe  to  the  land,  which  entitles  him  to  a  con- 
veyance of  the  legal  title  dv  a  patent  from  the 
government.    (Kenyon  v.  Quinn,  41  Cal.  323.) 

212.  Where  a  person,  x>0B8e88ing  all  the 
necessary  qualifications  of  a  pre-emptor,  and 
having  complied  with  the  requirements  of  the 
pre-emption  laws,  is  permitted  by  the  com- 
missiouer  of  the  land-office  at  Washington  to 
enter  certain  public  land  which  is  subject  to 
pre-emption,  and  to  pay  therefor,  receiving 
from  the  government  the  appropriate  evi- 
dence of  payment,  the  right  thus  acquired 
relates  back  to  the  inception  of  the  proceed- 
ings taken  by  him  for  its  acquisition  under 
the  pre-emption  laws,  and  takes  priority  over 
a  subsequent  location  under  the  Soldiers'  Ad- 
ditional Homestead  Act  of  March  8,  1873. 
(Cothrin  ▼.  Faber,  68  Cal.  89.) 

Withdrawing  land  from  sale  after  payment. 
See  poet,  XIV,  6. 

S.  Proof  of  Claim. 

213.  The  fact  that  a  pre-emption  claim  was 
made  should  be  proved  by  documentary  evi- 
dence; but  the  facts  upon  which  the  claim 
rests  cannot  be  proved,  as  against  a  person 
claiming  under  the  United  States  by  another 
title,  by  recitals  in  opinions  of  the  commis- 
sioner of  the  general  land-office,  or  the  secre- 
tary of  t)ie  interior.  (Megerle  v.  Ashe,  33 
Cal.  74.) 

Receiver's  receipt  or  certificate  as  evidence. 
See  ante,  IX,  4. 

0.  Who  may  QuottioH. 

214.  A  person  not  in  privity  with  the  sonrce 
of  paramount  title  (the  United  States)  cannot 
question  the  validity  of  a  pre-emption  allowed 
by  the  United  States.  (Mahoney  v.  Van 
Winkle,  38  Oal.  448.) 

Pre-emptor  holds  against  state  patentee, 
when.    See  ante,  62. 

Bona  fide  settlers,  who  are.  See  Railroads, 
50,  et  seq. 

State  cannot  select  lands  in  possession  of 
pre-emptor  under  United  States.  See  ante, 
64,65. 

7.  Right  to  Cut  Timbor. 

215.  Pre-emptor  of  public  land,  before  pay- 
ment, has  no  right  to  cut  the  timber  there- 
from, nnless  it  is  cut  either  for  the  use  of  the 
navy,  or  to  enable  thepre-emptor  to  cultivate 
the  land.    (Ladda  v.  Hawley,  57  Cal.  51.) 

Right  of  one  in  possession  to  cut  trees  or 
dear  land.    See  ante,  VIU,  7. 

8.  Atoignmont  or  Safo  by  Pro-omptionor;  Exoeu- 
tion  Salo  of  Intoroot 

216.  The  valuable  privilege  of  pre-emption 
attaches  to  the  entire  property,  and  is  tnere- 
fore  assignable.  (Laffan  v.  Naglee,  0  Cal.  662.) 

Fraudulent  vendee  of  pre-emption,  rights 
on  obtaining  patent.  See  Fraudulent  Con- 
veyances, lU,  3,  d. 

217.  Right  to  a  pre-emption  in  pablic  lands 
is  not  assignable.  (Whitney  v.  Backman,  13 
Oal.  636.) 

Cited  12  Mont.  287. 

218.  After  a  pre-emptor  has  made  the  neo- 
eesary  proofs,  and  paid  for  the  land,  and  re- 
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oeived  m  certificate  of  purchase,  and  before 
tiie  patent  iaauea  to   him,  he  may  make  a 
valid  sale  of  the  land.    (Thnrston  y.  Alva,  46 
CW.  16.) 
ated  45  Cal.  25 ;  84  Cal.  504 ;  16  Nev.  242. 

219.  All  transfers  of  right  of  pre-emption 
are  void  by  the  statute ;  and  the  sale  and  de- 
liver}: of  possession  of  the  land  to  another  ex- 
tinguishes all  the  incipient  pre-emption  rights 
which  the  first  occupant  may  have  acquired. 
(Quinn  v.  Kenyon,  38  Cal.  499.) 

Cited  43  Cal.  614. 

220.  The  purchaser,  if  he  had  the  proper 
(qualifications,  may  acquire  a  new  pre-emp- 
tion right  of  his  own,  provided  he  can  do  it 
before  a  right  should  attach  in  any  other  per- 
son ;  but  it  would  only  date  from  the  time  he 
himself  performed  the  necessary  acts.  (Qoinn 
V.  Kenyon,  38  Cal.  499.) 

221.  The  fact  that  a  subsequent  pre-emptor 
has  purchased  the  claim  of  a  prior  pre-emp- 
tor, and  that  the  abandonment  of  the  pre- 
emption claim  was  induced  by  the  porchase, 
does  not  render  the  subsequent  pre-emption 
entry  of  the  purchaser  fraudulent  or  ill^l ; 
nor  can  the  grantee  of  a  water  right  claiming 
under  the  first  pre-emptor  be  considered  as 
defrauded  by  the  subsequent  pre-emption  of 
the  land  by  the  purchaser  from  his  grantor. 
(Conkling  v.  Pacific  Improvement  Co.,  87  Cal. 
296.) 

222.  Evidence  that  a  party  who  entered  on 
land  was  a  qualified  pre-emptioner,  and  that 
he  entered  upon  it  for  the  purpose  of  pre- 
empting, and  took  the  necessary  steps  to  ac- 
quire a  pre-emption  right,  is  not  admissible 
lor  the  purpose  of  showing  the  good  faith  of  the 
possession  of  one  who  entered  upon  the  same 
land  under  a  deed  from  the  pre-emptioner, 
but  who  was  not  qualified  to  pre-empt.  (Iburg 
▼.  Suanet,  47  Cal.  285.) 

223.  If  a  qualified  pre-emptor  enters  npon 
land  in  the  prior  possession  of  another,  and 
enters  in  good  faith  for  the  purpose  of  pre- 
empting, and  then  sells  and  delivers  posses- 
sion to  one  who  is  not  a  qualified  pre-emptor, 
the  possession  of  the  one  who  is  not  a  quali- 
fied pre-emptw  is  tortious  as  against  the  prior 
possessor.    (Iburg  v.  Suanet,  47  Oal.  266.) 

224.  The  question  whether  a  pre-emption 
claim  on  the  public  lands  is  subject  to  seizure 
and  sale,  under  an  execution  asiinst  the 
pre-emptioner,  not  decided.  (Kenyon  v. 
Quinn,  41  Cal.  S26.) 

226.  The  sale  of  a  possessory  right  held 
under  a  declaration  to  pre-empt,  at  sheriff's 
sale,  and  the  subsequent  eviction  of  the  party 
in  possession  by  the  purchaser  at  such  sale, 
under  a  judgment  in  ejectment,  is  no  impedi- 
ment to  the  filing,  by  the  party  evicted,  of  a 
new  declaration  of  intention  to  pre-empt,  and 
the  perfecting  of  the  same,  under  a  new  set- 
tlement, on  the  same  subdivision  of  the  public 
lands,  and  embracin(^  the  same  lands  irom 
which  he  had  been  evicted.  (Montcmmery  v. 
Whiting,  40  Cal.  294.) 
Cited  3  Mont.  319,  320,  334. 

226.  A  judgment  creditor,  by  a  purchase  at 
a  sale  under  execution,  of  land  to  which  the 
judgment  debtor  had  only  a  pre-emption 
right,  obtains  no  interest  in  tihe  land  which 


will  enable  him  to  procure  the  title  under  th» 
pre-emption  laws  of  the  United  States.  (Moore 
v.  Beese,  43  Cal.  611.) 

Conveyance  of  pre-emption  right  to  one 
purchasing  improvements.     See  post,  X. 

Mortgage  by  pre-emptioner.  See  post, 
IX,  9. 

Sale  of  pre-emption  claim  subject  to  mort* 
gage,  after  acquired  title.      See  Mortgagee, 

9.  Morlgagt  by  Pn^mpfioinr, 

227.  A  party  in  possession  of  public  land, 
claiming  title  to  it,  must  be  presumed  to  be  the 
owner  of  it,  and  can  mortgage  it.  (Houseman 
V.  Chase,  12  Cal.  290.) 

228.  The  possession  of  public  land,  whether 
taken  for  the  purpose  of  getting  a  pre-emption 
right,  or  any  other  purpose,  or  the  land  itself 
may  be  mortgaged ;  and  if  the  mortgagee  gets 
no  title  through  the  mortgage,  this  is  not  an 
objection  to  be  raised  by  the  man  who  makes 
it.  (Whitney  v.  Buckman,  18  Cal.  686.) 
Cited  12  Mont.  287. 

229.  A  mortgage  by  a  pre-emption  claimant 
before  entry  is  not  void,  and  does  not  fall 
within  the  terms  of  the  Revised  Statutes  of 
the  United  States,  declaring  that  "all  assign- 
ments and  transfers"  of  the  right  of  pre-emp- 
tion "prior  to  the  issuing  of  the  patent  shall 
be  null  and  void."  (Stewart  v.  Powers,  98 
Cal.  614.) 

280.  A  mortgage  on  public  land,  or  the  im- 
provements thereon,  is  not  void  because  it 
does  not  follow  the  provisions  of  the  Chattel 
Mortgage  Act.  That  act  gives  a  new  rem- 
edy, but  does  not  take  away  the  old. 
(HafRey  v.  Maier,  13  Cal.  13.) 

231.  The  mortgagor,  having  mor^^aged  the 
land  as  his  own  property,  is  estopped,  as  are 
his  privies  in  estate,  from  saying  it  is  public 
land.    (Haffley  t.  Maier,'  13  CM.  18.) 

Cited  31  Cal.  467. 

232.  A  title  derived  by  patent  from  the 
United  States,  under  the  pre-emption  laws, 
may  be  sold  under  foreclosure  to  satisfy  a 
mortgage  given  by  a  pre-emptioner  on  the  Umd 
pre-empt^  prior  to  making  his  final  proofs 
and  entry.    (Stewart  T.  Powers,  98  Cal.  014.) 

233.  D.  mortgaged  to  plaintiJS  a  tract  of 
land  on  which  D.  resided,  intending  to  claim 
the  same  as  a  pre-emptor.  Thereafter  D.  filed 
his  petition  in  insolvency  and  in  due  course 
received  his  final  discharge.  Thereafter  D. 
filed  his  claim  to  said  land  as  a  pre-emptor ; 
plaintiff  furnished  the  money  and  in  due 
course  a  patent  issued  to  D.  Thereafter  D. 
and  wife  conveyed  by  absolute  deed  to  de- 
fendant N.  Thereafter  D.  dying  intestate, 
his  wife — defendant  J. — administered  on  the 
estate,  which  was  insolvent.  Thereafter 
plaintiff  brought  action  to  foreclose  against 
J.,  as  administratrix,  and  N.,  but  expressly 
waived  judgment  against  the  estate  of  D.  for 
any  deficiency.  In  answer  J.  confessed  tne 
complaint;  bat  N.  set  up,  as  ground  of 
equitable  defense,  the  said  insolvency  pro- 
ceedings and  discharge  of  D.,  and  the  deed 
containing  full  covenants  of  title.  To  the 
answer  of  N.  there  was  no  replication  filed. 
Plaintiff  had  judgment  as  prayeid  for.  Held,  (1) 
that  said  new  matter  was  immaterial;   (2) 
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tbai  aa  no  Jndgment  pamed  against  the  es- 
tate, section  ISl  of  the  Probate  Act  bad  no 
application,  and  the  judgment  aa  to  interest 
after  administration  commenced  was  proper : 

(3)  that  the  title  acquired  under  said  pat- 
ent inured    to  the  benefit  of   plaintiff;  and 

(4)  that  plaintiff  was  entitled  to  enforce 
his  mortgage  t^^ainst  the  land,  notwithstand- 
ing the  personal  liability  of  D.  for  the  debts 
may  have  been  barred  by  said  discharge. 
(Ghristr  ▼.  Dana,  34  Cal.  648.) 

234.  If  a  qualified  pre-emptioner,  who  is  re- 
Biding  on  a  tract  of  land  which  he  desires  to 
pre-empt,  executes  a  mortgage  on  the  same 
to  secure  a  debt,  a  court  of  equity  will  not 
aet  it  aside  for  the  reason  that  the  statute 
jtrohibits  him  from  perfecting  his  pre-emp- 
tion after  he  executes  the  mortg^;e,  and  that 
he  gaye  the  mortgage  in  ignorance  of  the  law. 
(Douglas  V.  Oonld,  62  Oal.  666.) 

to.  Suirfrat  of  right  to  Hoire. 

2S6.  Under  section  2269  of  the  Bevised 
Statutes  of  the  United  States,  the  right  to 
pre-empt  upon  the  death  of  a  pre-emptor 
survives  only  for  the  benefit  of  his  heirs. 
(Elliott  V.  Figg,  59  Cal.  117.) 

Rights  of  heirs  of  occupant  of  lot  in  town. 
See  poet,  XIL 

X.  laiproTenieBts  on  Fabll«  Laads}  Water 
Bitrhts  oa. 

Sale  of  land  on  which  there  are  improve- 
ments.   See  poet,  XIV,  6. 

236.  Improvements  erected  upon  j>ublic 
laoda  of  the  United  States,  bv  one  m  the 
mere  possession  thereof,  may  be  sold,  and 
eonstitute  a  good  consideration  for  the  prom- 
ise of  the  buyer  to  pay  the  agreed  price. 
(O'Hanlon  v.  Denvir,  81  Cal.  60.) 

237.  A  party  who  has  erected  improrements 
on  land,  and  has  sold  them  to  another,  can- 
not afterward,  by  making  a  survey  and  filing 
affidavit  with  the  county  recorder,  acquire  any 
right  to  the  possession  of  land  in  the  possee- 
sion  of  anotner.  (Sweetland  v.  Froe,  6  Cal. 
144.) 

238.  And,  if  he  conveys  subsequently  to 
&IB  same  person  who  purchased  the  improve- 
ments, the  latter  acquires  no  rights  to  any 
portion  of  the  land  attempted  to  be  pre-emp- 
ted, except  that  covered  by  his  actual  indos- 
■re.    (Sweetland  v.  Froe,  6  Cal.  144.) 

239.  The  act  of  the  legislature  of  this 
Mate  (SUts.  1867-68,  p.  708).  allowing  those 
who  have  put  improvements  on  lands  of  the 
United  States  to  remove  the  same  within  six 
months  after  the  lands  shall  have  become 
the  private  property  of  any  person,  in  so  far 
as  it  relates  to  improvements  which  are  a 
part  of  the  realty,  is  void,  because  in  conflict 
with  the  act  admitting  this  state  into  the 
Union.  (Collins  v.  Bartlett,  44  CaL  871.) 
Cited  48  CaL  163;  63  Cal.  24. 

240.  The  legislature  of  this  state  cannot  au- 
thorize parties  who  have  placed  improve- 
ments, which  have  become  a  part  of  the  realty, 
on  public  lands  of  the  United  (States,  to  remove 
the  same  after  the  lands  have  become  private 

GAk  mean;  Voh  UL—W 


property.    (Pennybecker  t.  McDongal,  48  CaL 

161.) 

Cited  51  Cal.  696. 

241.  If  buildings  and  fences,  which  are 
erected  on  public  lands  of  the  United  States, 
are  not  attached  to  the  soil,  and  are  not  a  part 
of  the  realty,  the  United  Stotes  has  no  interest 
in  them,  and  they  do  not  pass  to  a  purchaser 
from  the  United  States,  and  the  person  who 
constructed  them  has  a  right  to  remove  them 
after  a  patent  has  issued  to  the  purchaser. 
(Pennybecker  v.  McDongal,  48  C!al.  161.) 
Cited  7  Nev.  148. 

242.  All  improvements  on  public  lands  of 
the  United  States  which  become  a  part  of  the 
realty  pass  to  the  purchaser  from  the  United 
States.    (Ollins  v.  Bartlett,  44  Cal.  371. ) 
Cited  61  Cal.  696. 

Personalty  affixed  to  pablic  land.  Bee  Fix- 
tures, U,  4. 

Improvements  on,  power  to  tax.  See  Tax- 
ation, 102. 

Water  flowing  over  public  lands,  rights  in. 
See  Watercourses,  XIV,  2,  f. 

Appropriation  of  sprmgs  on  public  lands. 
See  Watercourses,  VlII. 

Non-navigable  streams  on.  See  Water- 
courses, IIL 

Righte  of  one  appropriating  water  as 
against  subsequent  purchaser  from  United 
Stotes.    See  Watercourses,  XIY,  2,  f. 

Right  to  construct  dam  on  public  land. 
See  watercourses,  60. 

Ditohes  on  public  land,  protection  of.  See 
Watercourses,  118. 

Ru[ht  to  constmct  ditch  across  public  land. 
See  Watercourses,  XII,  2. 

Adverse  possession  of  water  on  pnblic  land. 
See  ante,  120 ;  Watercourses,  XTv ,  2,  g,  A. 

Prescriptive  right  to  flood  land  of  the 
United  States.    See  Watercourses,  288. 

XI.    Homeateadi. 

243.  A  settlement  cannot  rightfully  be  made 
upon  improved  land  in  the  actoal  possession 
of  another,  for  the  purpose  of  making  a  home- 
stead entry,  even  though  the  land  is  public 
land,  open  to  homestead  entry,  and  the  party 
entering  thereon  possesses  all  the  requisite 
qualifications  to  make  the  entry.  (Peterson 
V.  Kiukead,  92  Cal.  872.) 

244.  This  rule,  that  a  homestead  entry  upon 
public  land  in  the  actual  possession  of  another 
is  invalid,  does  not  apply  where  the  x>osse88ion 
is  not  actual  but  merely  constructive.  ((Good- 
win V.  McCabe,  75  Cal.  584.) 

246.  A  homestead  entry  upon  public  land 
in-  the  actual  possession  of  another  is  invalid, 
although  no  force  be  used  to  gain  possession. 
(Groodwin  v.  McOabe,  76  Cal.  584.) 

246.  A  party  who  niakes  a  valid  homestead 
entry  under  the  laws  of  the  United  States, 
and  pays  what  is  required,  has  a  right  to  the 
possession  as  against  third  persons,  and  can 
defeat  an  action  of  ejectment  brought  upon  a 
prior  possession.  (Goodwin  v.  McCabe,  76 
Cal.  684.) 

Cited  81  Oal.  696 ;  92  Cal.  877. 

247.  Mineral  land  of  the  United  States  lo- 
cated and  chiefiy  used  by  the  owner  as  a  placer 
mining  claim,  but  also  used  aa  a  place  of  resi- 
dence lor  himself  and  family,  and  to  some  ex- 
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tent  (or  pasturing  stock  and  raising  v^e tables, 
is  subject  to  selection  as  a  homestead.  (Gay- 
lord  V.  Place,  98  Cal.  472.) 

248.  The  fact  that  the  land  in  controversy 
was,  at  the  time  of  the  filing  of  the  applica- 
tion of  the  plaintiff's  grantor  for  a  homestead 
thereon,  within  the  exterior  boundaries  of  a 
Mexican  grant  does  not  render  the  homestead 
claim  void,  if  the  grant  was  a  floating  one,  and 
the  land  in  controversy  was  excluded  from 
the  final  survey.  (Grant  v.  Oliver,  91  CaL 
168.) 

249.  Whetbera  pre-emption  claimant  of  land 
had  possession  and  a  pre-emption  right  to  it, 
which  could  not  be  invaded  by  the  entry  of  a 
homestead  claim,  is  a  matter  to  be  considered 
and  determined  by  the  land  department  upon 
a  contest  of  the  homestead  right,  and  the  de- 
cision rendered  thereupon  against  the  posses- 
sion and  right  of  the  pre-emption  claimant 
must  be  regarded  as  final.  (Stewart  v.  Suth- 
erland,  93  CaL  270.) 

250.  An  unauthorized  indosnre  of  pub- 
lic land  of  the  United  States  by  a  mere 
trespasser  cannot  prevent  a  homestead  entry 
of  the  land  by  a  citizen  of  the  United  States, 
who  goes  peaceably  upon  a  portion  of  the 
tract,  and  in  other  respects  complies  with  the 
law.    (WhitUkerv.  Pendola,  78CaL296.) 

251.  The  lands  in  oontroversv  were  indem- 
nity school  lands  selected  by  tne  state  in  lieu 
of  a  portion  of  a  sixteenth  section  included 
within  an  Indian  reservation.  The  selection 
was  subseqnentlv  canceled  by  reason  of  the 
relinquishment  by  the  United  States  of  the 
reservation.  Prior  to  the  cancellation,  the 
grantors  of  the  plaintiff  purchased  the  lands  of 
the  state  in  good  faith,  and  a  patent  was  issued 
to  them.  Ever  since  the  date  of  their  pur- 
chase the  plain tifi  and  his  grantors  have  been 
in  the  actual  possession  of  the  land,  cultivat- 
ing and  improving  it.  Subsequent  to  the  can- 
cellation, and  while  the  plaintiff  was  so  in 
possession,  the  defendants,  each  of  whom 
were  qualified  to  make  a  homestead  entry, 
applied  to  enter  different  portions  of  the  land 
under  the  United  States  homestead  laws,  and 
afterward  entered  thereon,  built  houses,  and 
exercised  other  acts  of  ownership  over  the 
same.  The  action  was  brought  to  quiet  the 
title  of  the  plaintiff  against  the  homestead 
claims  of  the  defendants.  Held,  that  the  title 
acquired  by  the  plaintiff,  even  conceding  it  to 
bebad  as  against  the  United  States,  must  pre- 
vail as  against  the  defendants,  biecause  the 
latter,  having  forcibly  entered  upon  the  land 
while  in  the  actual  possession  of  the  plaintiff, 
could  not  acquire  anv  rights  under  the  home- 
stead laws.  (Hambleton  v.  Duhain,  71  Oal. 
136.) 

Bights  of  holder  of  certificate  of  purchase 
against  one  filing  homestead  claim.  See  post, 
431. 

Prior  occupant  may  maintain  ejectment 
against  homestead  claimant.  See  ante,  VIII,  9. 

262.  No  estate  in  the  land  will  vest  in  a 
homestead  claimant  until  he  has  comolied 
with  the  conditions  prescribed  by  law.  (Tnrift 
V.  Delaney,  69  Cal.  188, 194.) 

263.  Bare  entry  of  a  homestead  does  not 
confer  a  right  to  or  estate  in  the  land,  or  a 


right  to  its  possession,  as  against  the  govera- 
ment.    (Thrift  v.  Delaney,  69  Oal.  188, 194.) 

254.  The  receipt  of  the  receiver  of  the  United 
States  land-office  for  payments  upon  a  home- 
stead entry  are  admissible  to  show  such  pay- 
ments.   (Goodwin  v.  McCabe,  75  C!al.  534.) 

255.  The  production  of  the  receiver's  re- 
ceipt is  sufficient  prima  facie  proof  of  a  home- 
stead entry  in  the  United  States  land-office. 
It  must  be  presumed  that  the  official  duty  of 
the  register  and  receiver  was  regularly  per- 
formed in  accordance  with  the  department 
rules,  of  which  the  court  takes  judicial  notice. 
(Whittaker  v.  Pendola,  78  Cal.  296.) 

256.  By  the  terms  of  the  act  of  March  23, 
1874,  every  qualified  homestead  claimant  who 
has  made  a  homestead  entry  according  to  law 
is  deemed  to  have  title  and  to  be  in  poesession 
of  all  the  land  described  in  the  entry,  as  against 
trespassers,  and  all  persons  not  having  a  supe- 
rior right,  so  long  as  he  resides  thereon  and 
complies  with  tne  law.  Such  homestead 
claimant  is  therefore  entitled  to  recover  the 
whole  premises  in  eiectment  against  a  tres- 
passer, who  has  held  part  thereof  under  an 
inclosnre.  (Whittaker  ▼.  Pendds,  78  OaL 
296.) 

Cited  83  Cal.  109. 

257.  There  is  nothing  in  the  act  of  Congress 
of  May  20,  1862,  grantrng  homesteads  to  set- 
tlers on  public  lands,  which  forbids  a  volan- 
tary  alienation  of  the  land  by  the  grantee  who 
has  acquired  the  same  as  a  homestead.  (ELir- 
kaldie  v.  Larrabee,  31  Oal.  456.) 

Cited  12  Mont.  287. 

258.  Section  2296  of  the  United  States  Re- 
vised Statutes  does  not  prohibit  the  voluntary 
mortgaging  of  land  entered  as  a  homeeteatC 
(Orr  V.  Stewart,  67  Oal.  276.) 

259.  A  tract  of  land  claimed  as  a  homestead 
under  the  laws  of  the  United  States,  and 
patented  to  the  claimant,  is  exempt  from  ex- 
ecution sale  for  a  debt  contracted  by  the 
patentee  before  the  patent  was  issued,  even  if 
the  patentee  sells  the  land  before  the  debt  is 

gut  into  a  judgment.    (Miller  t.  Little,  47 
al.  348.) 
Cited  5  Or.  850. 

260.  When  it  is  claimed  that  the  land  de- 
partment erred  in  deciding  that  a  homestead 
claim  was  not  forfeited  by  the  conveyance  of 
part  of  the  premises,  the  complaint  must  show 
that  the  fact  that  such  conveyance  was  made 
was  proved,  and  found  to  be  true  by  the  land 
department.  If  the  conveyance  was  made 
before  the  homestead  claim  was  filed,  it  is  not 
forbidden  by  law.  If  it  is  not  alleged  how 
much  was  conveyed,  or  for  what  purpose,  it 
will  be  considered  against  the  pleader  that  the 
conveyance  was  for  a  purpose  permitted  by 
section  2288  of  the  Revised  Statutes  of  the 
United  States.    (Hays  v.  Steiger,  76  Cal.  655.) 

261.  After  an  entry  is  made,  and  before  the 
patent  is  issued,  for  a  soldier's  additional 
homestead  right,  he  may  sell  the  land,  and 
pass  a  good  title  thereto:  and  such  rights  will 
be  deemed  assignable,  where  there  is  nothing 
to  show  that  the  assignments  were  not  made 
after  the  entries  of  the  homesteads  in  the  local 
land-office.  (Stewart  y,  Sutherland.  9S  OaL 
270.) 
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262.  The  provisiona  of  chapter  6  of  the 
United  States  Revised  Statutes,  requiring  a 
homestead  claimant  of  public  lands  to  be  an 
occupant  thereof,  and  restricting  his  right  to 
alienate  the  same  prior  to  the  issuance  of  the 

Extent,  are  not  applicable  to  the  additional 
omesteads  allowed  to  honorably  discharged 
soldiers  and  sailors,  under  section  2306  of  the 
Bevised  Statutes.  Under  the  restrictions  im- 
posed by  the  commissioner  of  the  general  land- 
offlce,  such  additional  homesteads  may  be 
located  and  entered  by  an  agent  or  assignee 
of  the  claimant,  and  may  be  alienated  by  nim 

8 nor  to  the  issuance  of  the  patent.    (Rose  v. 
evada  etc  Wood  and  Lumber  Co.,  73  Cal. 
S85.) 

Cited  86  Gal.  604;  91  Cal.  162;  93  Cal.  275;  94 
CaL289. 

283.  An  additional  homestead  acquired  by 
a  soldier  under  section  2306  of  the  Revised 
Statutes  may  be  alienated  prior  to  the  issu- 
ance  of  the  patent  therefor;  and  a  power  of 
attorney  authorizing  a  conveyance  of  such 
homestead,  and  a  conveyance  thereof  pur- 
suant to  the  power,  executed  prior  to  the 
issuance  of  the  patent  to  his  grantor,  are  ad- 
missible in  evidence  to  sustain  the  right  of  the 
grantee  to  sue  in  ejectment  for  the  land. 
(Grant  v.  OUver,  91  Cal.  158.) 

264.  Upon  the  death  of  a  husband,  who 
has  taken  up  and  entered  a  homestead,  onder 
the  act  of  Congress  of  May  20,  1862,  if  the 
five  years  have  not  expired  for  a  patent  to 
issue,  the  widow,  upon  performing  the  re- 
maining conditions,  is  entitled  to  a  patent, 
and  acquires  a  title  in  fee,  free  from  all  trust 
in  favor  of  the  children,  whether  adults  or 
minora.  (Jarvis  v.  HoSman,  43  Cal.  814.) 
Cited  67  Cal.  174. 

Homestead  claimants,  power  to  hold  pat- 
entee as  trustee.    See  pMt,  XX,  14. 

Agreement  to  file  homestead  claim  for  bene- 
fit of  partnership.     See  post.  XV. 

Homestead  entry  after  sale  on  execution. 
See  Executions,  278. 

Homestead  claimants'  rights  are  subject  to 
daims  of  prior  appropriator  of  water.  See 
Watercourses,  279. 

Quitclaim  deed  of  United  States  homestead 
daim.    See  Deeds,  400. 

Husband  entering  homestead  claim  before 
marriage,  rights  oL    See  Homesteads,  65. 

Xn.  Townsites,  Pre-emption  1b|  BirhtB  of 
FossessloB  of  Lots  In. 

285.  The  effect  of  the  act  of  Congress  of 
July  1,  1864  (U.  8.  Stats.  1863-64,  p.  343), 
in  relation  to  the  disposition  of  coal  lands  and 
<rf  town  property  on  the  public  domain,  was 
to  withdraw  lands  upon  which  cities  and 
towns  bad  been  established  before  its  passage, 
at  might  be  thereafter  established,  from  the 
operation  of  the  general  statutes  in  relation 
to  the  disposal  of  public  lands,  and  to  provide 
a  new  system  for  their  disposal.  (Jones  v. 
PeUluma,  86  Cal.  230.) 

Cited  38  OaL  558. 

286.  The  efiect  of  said  act  as  to  towns  and 
dties  which  had  been  established,  and  those 
thereafter  to  be  established,  on  public  lands, 
VIS  to  secure  to  them  privileges  which  the 


former  had  usurped   and  the  latter  would 
need.    (Jones  v.  Petaluma,  36  Cal.  230.) 

267.  The  effect  of  the  act  in  said  cities  and 
towns  was  to  dedicate  to  public  use  so  much 
of  the  public  land  as  had  been  therein  appro- 
priated as  streets,  squares,  and  alleys,  and  to 
confer  a  license  for  a  like  appropriation  in  the 
future.    (Jones  v.  Petaluma,  36  Cal.  230.) 

268.  Neither  the  tenth  section  of  the  act  of 
1841,  nor  the  act  of  May  23,  1844,  entitled 
"  An  act  for  the  relief  of  citizens  of  towns 
upon  the  lands  of  the  United  States,  under 
certain  circumstances,"  nor  the  act  of  March 
8,  1863,  providing  "for  the  survey  of  the 
public  lands  in  California,  the  granting  of  pre- 
emption rights  therein,  and  tor  other  pur- 
poses,'- in  effect  reserves  townsitee  from  sale. 
(Doll  V.  Meador,  16  Cal.  295.) 

269.  The  Municipal  Pre-emption  Act  of  May 
23,  1844,  confers  a  right  upon  the  corporate 
authorities,  or  county  judges,  to  purchase  the 
land  forming  a  townsite,  at  the  minimum 
Kovernment  price,  for  the  benefit  of  the  in- 
habitants thereof,  before  the  commencement 
of  the  public  sale  of  the  bodv  of  the  land  in 
which  the  townsite  is  included,  and  if  such 
right  be  not  exercised,  such  lands,  with  the 
general  mass,  are  offered  for  sale  to  the  public 
(Doll  T.  Meador,  16  Cal.  296.) 

270.  The  prohibition  against  pre-emption  of 
lands  in  an  mcorporated  city  does  not  prevent 
their  acquisition  in  other  modes.  (Lieviston 
V.  Ryan,  75  Cal.  293.) 

271.  A  patent  of  the  United  States  for  the 
lands  of  a  pueblo,  confirmed  under  the  act 
to  settle  private  land  claims  in  California,  is 
issued  in  pursuance  of  authority  conferred  by 
said  act,  and  is  admissible  in  evidence.  (Can- 
field  V.  Thompson,  49  Cal.  210.) 

272.  The  fact  that  the  mayor  of  a  city  has 
no  knowledge  of  the  issuance  by  the  United 
States  of  a  patent  for  the  pueblo  lands  of  the 
city  is  prima  facie  evidence  that  no  such 
patent  has  been  issued.  (Morris  v.  De  Cells, 
51  Cal.  56.) 

273.  In  legislating  in  respect  to  towns  which 
had  already  grown  up  on  the  public  domain, 
and  others  thereafter  to  be  established.  Con- 
gress had  in  view  two  objects,  to  wit:  (1)  To 
protect  the  equitable  rights  of  those  in  the 
bona  fide  occupation  of  lots  in  towns  already 
established,  and  to  enable  persons  to  acquire 
small  parcels  at  a  nominal  price  in  towns 
thereafter  to  be  located;  (2)  to  enable  the  in- 
habitants of  the  existing  or  proposed  town  to 
establish  proper  streets,  blocks,  and  squares 
adapted  to  the  particular  locaUty.  (Alemany 
V.  Petaluma,  38  Cal.  553.) 

Cited  65  Cal.  165;  19  Col.  598;  12  Nev.  71. 

274.  In  legislating  in  respect  to  towns  grown 
up  on  the  public  domain,  one  of  the  objects  of 
Congress  was  the  protection  of  the  titles  of 
bona  fide  occupants.  (Eversdon  v.  Mayhew, 
65  Cal.  163, 165.) 

275.  The  act  of  Congress  entitled  "An  act 
for  the  disposal  of  coal  lands  and  of  town 
property  in  the  public  domain,"  approved 
July  1,  1864,  and  the  supplementary  act 
thereto,  approved  March  3,  18<j5,  were  de- 
signed for  the  benefit  and  relief  of  such  per- 
sons as,  having  settled  upon  the  public  land, 


Digitized  by 


Google 


£340 


PUBUC  LANDS,  XII. 


might  desire  to  lay  out  and  establhh  a  town 
or  citv,  including  their  possessionfi ;  or,  havine 
already  laid  out  a  town  or  city  on  unoccupied 
public  lands,  and  settled  upon  lots  or  munici- 
pal subdivisions  within  the  boundaries  thereof, 
to  enable  the  occunants  of  such  town  or  city 
lots  to  procure  a  title  thereto  from  the  United 
States  at  a  minimum  price;  and  to  enable 
other  parties  desiring  to  purchase  lots  within 
an  established  city  or  town,  upon  the  public 
Ituids,  to  procure  a  valid  title  thereto.  (Jones 
V.  City  of  Petaluma,  38  Cal.  397.) 
Oited  65  Oal.  165;  10  Ool.  206;  12  Nev.  71;  3 
Wash.  Ter.  80;  3  Wash.  661. 

276.  In  the  passage  of  these  laws  Congress 
had  in  view  the  individual  interests  of  bona 
fide  settlers  upon  small  parcels  of  public  lands, 
as  well  as  the  common  interests  of  a  commu- 
nity_  of  persons,  so  contiguously  settled  aa  to 
justify  the  establishment  of  a  citv  or  town, 
and  did  not  intend  the  act  for  the  especial 
benefit  of  municipal  organizations  or  corpora- 
tions. (Jonee  v.  Oity  of  Petaluina,  38  Cal. 
897.) 

277.  Under  the  act  of  Congress  of  March  2, 
1867,  entitled  "An  act  for  the  relief  of  the  in- 
habitants of  cities  and  towns,"  the  corporate 
authorities  of  the  municipalities  were  mere 
trustees  for  the  occupants  of  the  lands  within 
the  limits  of  the  municipality,  and  were  to 
excute  their  trust  under  such'  regulations  as 
might  be  prescribed  by  the  legislature.  (Cerf 
V.  Pfleging,  94  Gal.  131.) 

278.  When  a  portion  of  the  public  domain 
had  been  laid  out  as  a  town,  into  streets, 
blocks,  and  lots,  settled  upon,  occupied  and 
appropriated,  prior  to  the  act  of  July  1, 1864, 
persons  who,  in  good  faith,  were  in  the  actual 
possession  and  occupation  of  any  one  or  two 
lots,  or  other  municipal  subdivisions,  with 
substantial  improvements  thereon,  then  actu- 
ally existing,  or  subsequently  represented  by 
a  proper  map,  plat,  etc.,  filed,  certified,  and 
verified  by  parties  assuming  to  act  for  the  in- 
habitants 01  the  town,  with  the  view  of  secur- 
ing the  benefits  and  privileges  contemplated 
by  said  act,  acquired  legal  rights,  and  a  vested 
interest  in  such  lots  or  municipal  subdivisions 
which,  under  the  law,  they  had  the  privilege 
of  ripening  into  a  perfect  title,  and  of  which 
they  could  not  l^ally  be  divested,  except  by 
neglect  or  failure  on  their  part  to  avail  them- 
eelves  of  the  privileges  secured  by  the  law,  or 
a  voluntary  relinquishment  thereof.  (Jones 
V.  Petaluma,  88  Gal.  397.) 

279.  The  act  of  Congress  authorizing  the 
county  judge  or  corporate  authorities  to  make 
entry  of  the  public  lands  occupied  as  town- 
sites,  "  in  trust  for  the  several  use  and  benefit 
of  the  occupants  thereof,  according  to  their 
respective  interests,"  did  not  intend  to  give 
the  benefits  of  the  entry  to  mere  temporary 
occupants  of  particular  tracts  at  the  date  of 
the  entry,  without  reference  to  the  character 
of  their  occupancy,  and  thereby,  in  many  in- 
stances, deprive  the  original  bona  fide  settlers 
of  their  premises  and  improvements  in  favor 
of  those  who  had,  by  force  or  otherwise,  in- 
truded upon  their  settlement;  but  the  inten- 
tion was  that  the  original  and  bona  fide 
occupants  should  be  the  recipients  of  the 
benefits  of  the  entry,  to  the  extent,  at  least,  of 


their  interests — that  is,  of  their  actual  occu- 
pancy and  improvements.  (Bicks  T.  Reed, 
i9  Cal.  661.) 

280.  The  legislature  of  this  state  is  directed 
to  carry  into  effect  the  intention  of  the  acts  of 
Congress,  and  the  provision  in  the  fifth  sec- 
tion of  the  act  of  1866,  that  any  person  who 
has  been  in  peaceable  {XMsession  of  a  lot  one 
year  previous  to  the  passage  of  the  act  of 
1855,  entitled  "  An  act  to  provide  for  the  dis- 
posal of  lots  in  the  towns  and  villages  on  the 
public  lands  of  Humboldt  county,  and  has 
improved  the  same,  shall  be  deemed  to  have 
the  better  right  to  said  lot,  was  designed  to 
prevent  the  right  of  the  original  occupants 
and  locators  from  being  preserved  without 
continued  occupancy,  and  this  provision  is 
constitutional.    (Ricks  v.  Reed,  19  Cal.  651.) 

281.  The  fact  that  the  possetnor  of  s  town 
lot  became  the  occupant  under  a  deed  from 
a  prior  occupant  made  to  herasgrantee  under 
an  assumed  name,  by  which  she  was  known, 
instead  of  her  real  name,  is  unimportant,  and 
cannot  affect  her  rights  as  a  benenciarr  under 
the  townsite  patent.  (Eversdon  v.  Mayhew, 
85  Cal.  1.) 

282.  The  record  of  such  deed  to  the  occu- 
pant of  the  town  lot  under  such  assumed 
name  is  notice  to  a  subsequent  purchaser 
from  the  husband  of  the  grantee,  who  acquired 
the  title  to  the  whole  lot,  in  fraud  of  the 
rights  of  plaintiff  as  a  co-heir,  sufficient  to  put 
such  purchaser  upon  inquiry  as  to  the  true 
condition  of  the  title,  and  he  is  chai^eable 
with  notice  that  the  plaintiff  was  the  equi- 
table owner  of  one-halt  of  the  property,  if  the 
evidence  shows  that  slight  inquiry  would  have 
apprised  him  of  that  fact,  (bversdon  v.  May- 
hew,  85  Cal.  1.) 

283.  The  fifth  section  of  the  act  of  1856, 
relative  to  the  disposal  of  lots  in  towns  on 
public  lands  in  Humboldt  county,  as  amended 
by  the  act  of  1856  (Stats.  1856,  p.  76),  prescrib- 
ing the  evidence  necessary  to  establish  the 
title  or  right  of  the  claimant  to  the  lot,  is  con- 
stitutional.   (Ricks  T.  Reed,  19  Cal.  551.) 

284.  An  heir  of  one  who  was  in  possession 
of  a  town  lot  under  color  of  title,  and  who 
was  one  of  the  class  for  whose  benefit  the 
townsite  acts  were  passed,  can  enforce  a  trust 
for  his  moiety  of  interest  against  a  co-heir 
who  obtains  title  to  the  whole  lot  under  a  pa- 
tent issued  "  in  trust  for  the  several  use  and 
benefit  of  the  occupants  of  the  townsite  ac- 
cording to  their  respective  interests,"  and 
may  enforce  such  trust  against  a  purchaser 
from  such  co-heir  with  notice  of  the  rights  of 
the  plaintiff.  (Eversdon  t.  Mayhew,  86  Oal. 
1.) 

286.  Right  of  bona  fide  occupants  of  lots  in 
a  town  grown  up  on  the  public  domain,  under 
the  acts  of  Congress,  descends  to  the  heirs 
on  the  death  of  a  deceased  bona  fide  holder. 
(Eversdon  v.  Mayhew,  65  Cal.  163, 165.) 

286.  Where  a  bona  fide  occupant  of  town 
lots  on  the  public  domain  dies,  leaving  a  hus- 
band, and  a  minor  child  by  a  previous  hus- 
band, the  property  descends  to  the  husband 
and  child  as  co-heirs,  any  entry  by  the  ho^ 
band  inures  to  the  benefit  of  tne  child,  and 
he  takes  and  holds  the  legal  title  to  her  un- 
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fi^ded  interest  in  tmat.    (Evendon  t.  May 
be«,66Cal.  163.  166.) 
Cited  80  Cal.  318 ;  86  Cal.  600. 

287.  In  order  that  the  poesesaor  of  pnblic 
land  may  have  the  confirmation  and  patent  of 
the  landa  inure  to  his  benefit  be  must  show  a 
(rant  from  the  pueblo  or  city.  (Mills  t.  Lob 
Angelee,  90  Cal.  522.) 

288.  Where  land  is  granted  by  Congress  to 
a  city,  in  trust,  to  dispose  of  and  to  convey 
the  same  to  parties  in  possession  thereof,  on 
mch  conditions  as  the  legislature  shall  pre- 
scribe, and  a  condition  prescribed  is  the  pay- 
ment of  previous  taxes  before  a  certain  time, 
and  the  person  in  possession  does  not  make 
■ach  payment,  there  is  no  beneficiary  of  the 
trust,  and  the  city  acquires  the  legal  title 
divested  of  the  trust,  and  may  convey  the 
same  to  any  party.  (Dnpond  t.  Barstow,  46 
Cal.   446.) 

Cited  87  Cal.  934. 

289.  If  a  city  holds  the  title  to  land  in  trust 
to  be  conveyed  to  persons  who  were,  on  a  cer- 
tain  day,  in  the  bona  fide  possession  of  the 
same,  and  executes  a  deied  of  a  portion 
thereof,  with  a  recitation  therein  that  the 
grantee  is  one  of  the  beneficiaries,  in  eject- 
ment brought  by  the  grantee  against  one  in 
poasewion,  but  who  does  not  claim  to  be  a 
beneficiary,  the  defendant  cannot  raise  the 
aaestioD  that  the  plaintiS  was  not  a  bene* 
nciary.  The  deed  is  conclusive  as  against 
him  on  that  quesdon.  (McCreery  v.  Duane, 
52  Cal.  293.) 

290.  If  a  city  holds  the  title  to  lands  within 
its  limits  as  a  trtistee  for  the  parties  in  pos- 
session of  the  same,  and  to  be  conveyea  to 
mcli  parties  upon  the  compliance  by  them 
with  certain  conditions,  and  the  proper  au- 
thorities of  the  city  convey  the  land,  one  who 
baa  no  claim  to  the  land  cannot  raise  the 

aoestion  whether  the   grantee  was  a  bene- 
ciary  and  entitled  as  such  to  the  conveyance. 
(McCreerr  v.  Sawyer,  52  Cal.  267.) 
Cfited  00  Cal.  340;  72  Cal.  186. 

291.  Sudi  deed  is  conclusive  as  evidence  in 
favor  of  the  grantee,  in  ejectment  by  the 
grantee,  against  one  who  has  no  claim  to  the 
title  of  the  city.  (McCreery  T.  Sawyer,  62 
Cal.  267.) 

Cited  62  CaL  263,294. 

292.  If  a  c3^  holds  the  title  to  lands 
within  its  limits  as  a  trustee  for  the  parties 
in  pa— OMJoa  of  the  same,  and  the  proper  au- 
thorities of  the  city  convev  the  land,  one  who 
haa  no  daim  to  it  himself  cannot  raise  the 
question  whether  the  grantee  was  a  bene- 
ficiary and  entitled  as  such  to  the  convey- 
ance.    (Palmer  v.  Qalvin,  72  CaL  183, 187.) 

293.  Under  the  constitution  and  laws  of  the 
state,  making  the  superior  courts  successors 
to  the  coantjr  courts,  and  clothing  the  judges 
of  the  saperior  courts  with  the  powers  lor- 
merly  exercised  by  the  county  judges,  where  a 
townaite  patont  was  issued  to  a  county  judge, 
of  lands  to  be  held  in  trust  by  him  for  the  use 
and  benefit  of  the  town,  the  trust  created  by 
the  patont  is  an  ofiBcial  trust,  and  the  supe- 
rior court  judge,  as  the  successor  of  the  county 
jndge,  is  authorised  to  convey  the  land. 
(Smith  V.  Hill,  89  Cal.  122.) 


294.  The  act  of  January  24, 1860,  amenda- 
tory of  the  act  of  1856,  regulating  the  mode 
of  settling  claims  to  lots  in  townsitee  situated 
on  public  lands  in  Humboldt  county,  anthor- 
iiing  certain  proceedings  before  the  county 
jndge  or  the  corporate  authorities,  as  the  case 
might  be,  to  determine  the  rights  of  contest- 
ing parties  to  such  lots,  and  giving  the  county 
court  jurisdiction  on  appeal  from  the  action  of 
the  corporate  authorities,  is  constitutional. 
(Ricks  v.  Reed,  19  Cal.  551.) 

295.  The  jurisdiction  vested  in  the  county 
court  by  the  act  of  January  24, 1860,  is  not 
strictly  appellate,  but  original.  The  right  of 
the  parties  to  the  lots,  under  the  rules  and  re^ 
ulations  prescribed  by  the  legislature,  is  the 
subject  of  consideration  and  determination  by 
the  court,  without  reference  to  the  evidence 
presented  to  the  corporate  authorities,  and 
the  whole  matter  is  investigated  anew.  ( Kicks 
V.  Reed,  19  Cal.  651,  cited  31  Cal.  16;  Ryan  v. 
Tomlinson,  31  Cal.  11.) 

296.  The  proceeding  in  a  county  court  to 
determine  conflicting  chiims  to  town  lota 
under  the  act  of  1860  (Laws  1860,  p.  6),  is  orig- 
inal and  not  appellate,  and  the  action  is  ^ov- 
emed  by  the  same  rules  applicable  to  actions 
commenced  in  a  court  of  record.  (Ryan  v. 
Tomlinson,  81  Cal.  11.) 

297.  When  the  act  says  that  in  case  any 
claimant  shall  feel  aggrieved  by  the  decision 
of  the  trustees  he  may  take  an  appeal  to  the 
county  court,  and  requires  the  proceedings 
there  to  be  by  complaint,  answer,  or  demur- 
rer, and  in  conformity  with  the  rules  applica- 
ble to  actions  in  courts  of  record,  it  only  means 
that  if  the  claimant  be  dissatisfied  with  the 
decision  of  the  trustees  he  may  have  his  right 
investigated  and  determined  in  an  action 
brought  against  the  successful  claimant  in  the 
county  court.    (Ricks  v.  Reed,  19  Cal.  551.) 

298.  The  mere  use  of  the  word  "  appeal "  in 
the  act  does  not  make  the  Jurisdiction  of  the 
county  court  appellate.  The  substance  and 
intent  of  the  whole  prooeedinf^  authorized  by 
the  statute  must  be  looked  to  m  determining 
the  nature  of  the  jurisdiction  in  such  cases. 
(Ricks  V.  Reed,  19  Cal.  551.) 

299.  The  action  authorised  before  the  county 
court  is  only  a  mode  provided  for  testing,  bc^ 
fore  one  of  the  regularly  constituted  tribunals 
of  the  country,  tne  conflicting  righte  of  ad- 
verse claimants  to  the  town  lots  under  the 
acts  of  Congress  and  the  l^islation  of  the 
state.    (Ricks  v.  Reed,  19  Cal.  651.) 

SOU.  The  proceeding  before  the  corporate 
authorities  of  the  town,  under  the  act  of  18601, 
is  a  "special  case"  within  article  6,  section 
9,  of  the  constitution.  It  is  a  purely  statu- 
tory proceeding,  commenced  and  prosecuted 
for  the  ascertainment  of  a  particular  fact  to 
guide  the  corporate  authorities  in  the  execu- 
tion of  the  trust- devolved  upon  them  under 
the  act,  and  not  an  ordinary  action  at  law.  or 
equity,  nor  conducted  according  to  the  forms 
of  such  action.    (Ricks  v.  Reed,  19  Cal.  651.) 

801.  The  proceeding  in  the  county  court,  on 
appeal  from  the  action  of  the  corporate  au- 
thorities, by  complaint,  answer,  or  demurrer, 
takes  the  form  of  a  regular  action ;  but  still 
this  proceeding  also  is  a  "special  case"  within 
the  constitution,  because  marked  by  one  pe- 
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cnliarity  which  distinginBhes  it  from  ordinary 
actions  at  law  or  equity,  to  wit,  that  the 
parties— the  corporate  authorities  or  board  of 
truateee  io  the  present  case — who  are  to  be 
governed  by  the  judgment  of  the  court,  are 
not  parties  litigant  before  it,  or  parties  to  the 
record.  They  do  not  appear  at  all,  and  yet 
must  obey  and  carry  into  effect  the  decision 
of  the  court.  The  proceeding  is,  in  effect,  only 
an  inquisition  through  the  form  of  a  regular 
action,  like  the  prooeeding  before  the  corpo- 
rate authorities  for  the  ascertainment  oi  a 
particular  fact,  upon  which,  when  once  ju- 
dicially ascertained,  the  corporate  authorities 
must  act  independent  of  any  violation  on  their 
part.    (Ricks  v.  Reed,  19  Cal.  661.) 

302.  Where  the  complaint,  filed  in  the 
county  court  by  the  party  appealing  from  the 
decision  of  the  corporate  authorities  under 
the  act  of  1860,  relating  to  disposal  of  lots  in 
townsites  on  public  lands  in  Humboldt  county 
(Stats.  1860,  p.  6),  alleges  that  plaintiffs  derive 
title  to  the  lot  claimed  from  one  of  the  orig- 
inal occupants  and  locators  of  the  town,  the 
name  of  such  original  occupant  and  locator 
should  be  given,  bo  as  to  direct  the  attention 
of  the  defendant  to  the  particular  fact  to 
which  evidence  would  be  offered.  (Ricks  v. 
Beed,  19  Cal.  651.) 

3C3.  Where  to  such  complaint  defendant 
sets'up,  among  other  things,  that  in  1856  the 
premises  were  in  the  peaceable  possession  and 
occupancy  of  one  Duff  and  were  improved  by 
him;  that  afterward,  in  January,  1866,  by 
permission  and  consent  of  Duff,  defendant  en- 
tered into  possession  of  the  lots  and  improved 
them,  and  has  since  continued  in  the  actual 
and  peaceable  possession  and  occupancy 
thereof ;  and  that  the  premises  were  conveyed 
to  plaintiffs,  by  said  Duff,  by  deed  executed  on 
the  30th  of  August,  1859,  held,  that  these  alle- 
gations were  properly  stricken  out,  on  motion 
of  plaintiffs,  as  irrelevant  and  immaterial 
matter,  because  the  possession  and  improve- 
ment of  Duff  in  lUSd  did  not  confer  a  right 
superior  or  equal  to  that  of  the  original  oc- 
cupant through  whom  plaintiffs  claimed,  as 
under  the  act  of  1856,  the  possession,  to  con- 
fer a  superior  right,  must  have  preceded  the 
actof  April,  1865,  by  at  least  one  year.  (Bicka 
V.  Reed,  10  Cal.  651.) 

304.  Where  the  complaint  alleges  that 
plaintiffs  claim  title  to  the  lots  under  the  orig- 
inal occupants  and  locators  of  the  town,  and 
on  the  trial  plaintiffs  proved  that  one  Wilson 
was  one  of  such  original  occupants  and  lo- 
cators, and  that  he  took  up  and  occupied  a 
tract  embracing  the  lot  in  controversy,  and 
then  traced  title  from  Wilson  to  one  Crosier, 
in  1850,  and  from  Crosier  to  themselves,  and 
defendant  then  offered  in  evidence  a  contract 
entered  into  in  May,  1850,  between  the  Men- 
docino Exploring  Company  and  the  Union 
Company,  by  which  the  first-named  company 
agreed  to  locate  three  quarter  sections  of  land 
opposite  to  the  same  number  of  sections  se- 
lected by  the  latter,  and  that  the  six  quarter 
'  sections  should  form  a  site  for  Eurelui,  and 
that  the  town  should  be  allotted  to  each  mem- 
ber of  both  companies,  and  offered  to  prove 
that  Wilson  was  a  member  of  the  Union  Com- 
pany, and,  in  pursuance  of  the  contract,  lo- 


cated the  land  described  in  his  conveyance  to 
Crosier,  and  that  at  its  date  Ricks,  one  of  the 
plaintiffs,  knew  of  the  contract ;  held,  that 
such  contract  and  the  evidence  offered  were 
properly  excluded ;  tliat  if  Wilson  sold  in  vio- 
lation of  the  trust,  it  was  matter  for  the  com* 
panies  to  complain  of ;  and  as  defendant  did 
not  claim  under  or  in  privity  with  tiiem,  he 
was  not  in  a  position  to  call  in  question  the 
good  faith  of  the  acts  of  their  agent.  (Ricka 
V.  Reed,  19  Oal.  551.) 

306.  One  O.,  who  purchased  land  from  W., 
was  a  bona  fide  purchaser  for  a  valuable  con- 
sideration, and  took  the  land  free  from  any 
secret  trusts  existing  against  W.  and  in  favor 
of  a  third  party,  in  connection  with  whom  W. 
was  alleged  to  have  taken  up  the  land,  there 
being  no  evidence  that  C,  when  he  purchased 
from  W.,  had  any  knowledge  of  the  relation 
of  W.  to  such  tburd  party.  (Ricks  v.  Reed, 
19  Oal.  671.) 

Property  acquired  under  townsite  acta, 
whether  separate  or  commanity.  See  Hus- 
band and  Wife,  II,  2,  e. 

Lands  passing  under  townsite  patents,  right 
to  en  ter  upon  to  mine.  See  Mines  and  Mining, 
V,  2,  d. 

Xin.  Chu-aeter  and  Classlfleatlon  ti 
lands}  Snltableneas  for  Cultlr** 
tion. 

306.  13ie  coorts  can  make  no  other  classifl.- 
cation  of  lands  belonging  to  the  state  for 
purposes  of  sale  than  that  made  by  the  con- 
stitution, as  suitable  or  not  suitable  for  culti- 
vation.   (Fulton  T.  Brannan,  88  Cal.  464.) 

807. 13ie  phrase  "  lands  belon^ng  to  the 
state  which  are  suitable  for  cultivation,"  as 
used  in  section  3  of  article  XVII  of  the  con- 
stitution, includes  all  lands  ready  for  occu- 
pancy, and  which,  by  ordinary  farming 
processes,  are  fit  for  agricultural  purposes. 
(Manley  v.  Cunningham,  72  Cal.  286.) 
Cited  81  Cal.  606 ;  88  Cal.  469, 461 ;  90  Cal.  4& 

308.  The  fact  that  school  land  is  in  most 
cases  heavily  covered  with  redwood  timiber 
and  brush,  that  it  would  not,  when  cleared, 
produce  ordinary  agricultural  crops  in  average 
<^uantitie8,  and  that  it  is  more  valuable  for 
timber  than  for  {^riculture,  does  not  render 
it  unsuitable  for  cultivation,  within  the  mean- 
ing of  the  constitution.  (Jacobs  v.  Walker, 
00  Cal.  43.) 

309.  The  land  in  controversy  is  situated  in 
the  Santa  Orns  mountains,  about  six  miles 
from  the  coast,  and  is  difficult  of  access  on 
account  of  the  absence  of  roads.  Its  surface 
is  rolling  and  uneven,  but  not  steep,  and  its 
soil  of  a  rich  nature.  The  greater  portion  of 
the  surface  is  covered  with  brush  and  red- 
wood timber,  which  would  have  to  be  removed 
before  the  land  could  be  plowed.  There  are, 
however,  spaces  and  openings,  a^regating 
less  than  one-half,  ready  for  plowing.  The 
land  has  a  distinct  value  for  its  timber,  but 
would  be  more  valuable  for  agricultural  pur- 
poses after  the  timber  was  removed.  Held, 
that  the  land  was  suitable  for  cultivation 
within  the  meaning  of  the  constitntioo.  (Man- 
ley  V.  Cunningham,  72  Cal.  236.) 

Cited  88  Cal.  456;  90  Cal.  48. 
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310.  Lands  anitable  for  the  coltivation  of 
the  ordinary  fruit  crops  grown  in  this  state 
are  agricultaral  lands  within  the  meaning  of 
section  3495  of  the  Political  Oode.  (Beeves 
▼.  Hyde,  77  CaL  887.) 

811.  Whether  a  particular  tract  of  land  is 
Boitable  or  not  suitable  for  cultivation  is  a 
question  of  fiust.  (Fulton  v.  Brannan,  88Cal. 
4&4;  Dillon  v.  Salonde,  68  Oal.  287;  cited  77 
Oal.535;89  0aL44.) 

312.  A  certified  copy  of  the  map  in  the 
office  of  the  register  of  the  United  States  land- 
office  is  admissible  upon  the  question  of  the 
character  of  the  land.  (Goodwin  v.  McOabe, 
75  OaL  584.) 

Cited  -JO  Or.  640. 

313.  If  facts  appearing  in  evidence  show 
that  the  land  is  suitable  for  cultivation,  an 
objection  that  some  of  the  witnesses  were 
allowed  to  express  their  opinions  as  to  the 
question  of  smtableness  for  cultivation  is  not 
ground  for  reversing  the  jud^nent.  (Belcher 
▼.  Farren,  89  Cal.  73.) 

314.  Where  the  evidence  is  conflicting  as  to 
irbether  a  half-section  of  school  land  applied 
fat  as  timber  land  is  such  in  its  character,  or  is 
suitable  for  the  cultivation  of  ordinary  crops, 
the  decision  of  the  court  below  that  it  is  tim- 
ber land,  for  which  such  an  application  might 
be  made,  will  be  upheld.  (Barnum  v.  Bridges, 
81  Cal.  604.) 

315.  The  evidence  of  the  plaintiff  that  the 
school  land  in  controversy  was  grazing  land, 
that  some  of  it  could  be  plowed  but  not  more 
than  the  smallest  legal  subdivision  at  anyone 
place,  that  the  land  ia  hilly  and  in  his  judg- 
ment not  fit  for  agriculture,  does  not  mate- 
rially conflict  with  the  testimony  of  witnesses, 
who  testify  that  they  are  well  acquainted  with 
the  land  in  controversy,  and  that  it  is  suit- 
able for  cultivation;  and  if  the  evidence  is 
free  from  conflict  that  the  plaintiff  was  never 
an  actual  settler  upon  the  premises,  the  find- 
ing of  the  court  that  the  plaintiff  is  the  owner 
of  and  entitled  to  the  possession  of  the  prem- 
ises will  be  held  upon  appeal  to  be  not  justi- 
fied by  the  evidence.  (Miller  v.  Prentice,  82 
Cal.  104.) 

Suitableness  for  cultivation.  See  Swamp 
and  Overflowed  Lands,  VI. 

"  Lands  suitable  for  cultivation,"  meaning 
of.     See  Constitutional  Law,  80. 

XIY.  Sale  of.. 

1.  lirttrMt  of  UnHtd  State»,   Horn  Conroyed; 
Power  of  Stata  to  Soil. 

Power  of  state  to  sell  school  land  of  mineral 
diaracter.    See  ante,  III,  4. 

Power  of  state  to  convey  land  granted  to  it 
by  confirmatory  statute.    Sej  post,  XIX,  2. 

316.  Only  manner  in  which  right,  title,  or 
interest  of  United  States  in  or  to  any  of  the 
public  lands  can  pass  to  or  vest  in  any  private 
person  is  by  means  of  an  act  of  Clongress  di- 
rectly making  the  grant,  or  authorising  the 
grant  to  be  made  in  their  behalf  by  some  per- 
son or  officer.  (Doran  v.  Central  Pac.  B.  B. 
Oo.,  24  Cal.  256.) 

317.  The  state  of  California  has  no  power  to 
interfere  with  the  public  lands  within  its 
limits,  or  grant  a  Uoense  or  permission  to 


occupy  the  same.    (Doran  ▼.  Central  Pac. 
B.  B.  Co.,  24  Cal.  256.) 

318.  The  state  of  California  has  no  right  to 
sell  lands  within  her  limits,  to  which  she  has 
no  present  or  prospective  title,  by  grant  from 
the  United  Stotes.  (Kile  v.  Tubbs,  23  Oal. 
431.) 

2.  StaMo  Relating  to;  Stattito  Proridiag  for  Soft 
of  Fire  Huaarod  Ttiouoaad  Aero  Orant. 

319.  Only  such  portions  of  prior  acts  relat- 
ing to  the  same  subject  as  are  repugnant  to 
or  are  in  conflict  with  its  provisions  were 
sujperseded  or  repealed  by  the  act  of  April  27, 
1863,  to  provide  for  the  management  and  sale 
of  the  lands  belonging  to  the  state.  (Chap- 
man V.  Buckman,  S)  CaL  674.) 

320.  Act  of  May  3,  1852,  providing  for  dis- 
posal of  five  hundred  thousand  acres  of  land 
granted  by  Congress  to  this  state,  is  not  in 
conflict  with  the  act  of  Congress  of  1841,  pro- 
viding for  their  location  after  they  are  sur- 
veyed.     (Nims  v.  Palmer,  6  Cal.  8.) 

Cited  7  Cal.  417. 

Statute  providing  for  sale.  See  post,  XTV,  4. 

Location  of  school  land  warrants.  See  post, 
XIV,  14. 

9.  Before  Land  Surveyed  or  Uotod. 

321.  The  state  has  no  title  to  nor  can  she 
vest  any  title  in  a  purchaser  from  her  of  the 
sixteenth  and  thirty-sixth  sections,  untU  after 
the  same  have  been  surveyed  by  the  United 
States.  (Middleton  v.  Low,  SO  Cal.  596.) 
Cited  60  Cal.  249;  65  Cal.  898;  81  Cal.  685; 

88  Cal.  693;  11  Ne v.  456. 

322.  The  act  of  the  l^islature,  passed  April 
27,  1863,  to  provide  for  the  sale  of  state 
lands,  does  not  provide  for  the  disposal  of  the 
sixteenth  and  thirty-sixth  sections  until  after 
they  have  been  surveyed  by  the  United  States. 
(Middleton  v.  Low,  20  Cal.  696.) 

323.  Application  to  purchase  school  lands 
cannot  be  made  until  after  the  township  in 
which  the  same  may  be  situated  has  been 
surveyed  by  the  United  States.  (Prentice  t. 
Miller,  82  (W.  670.) 

824.  Lands  donated  to  the  state  by  Congress 
are  not  subject  to  sale  until  they  nave  been 
surveyed  by  the  United  States.  (Booker  v. 
Johnston,  49  Oa,\.  3.) 

326.  The  state  acquires  no  title  to  lien 
lands,  which  it  can  convey  to  a  purchaser, 
until  the  land  has  been  listed  over  to  the  state 
by  the  United  States.  (Churchill  t.  Ander- 
son, 63  Cal.  212.) 
Cited  63  Cal.  24 ;  98  OaL  404. 

326.  Lieu  lands  cannot  be  sold  by  the  state 
officers  until  the  selection  of  them  by  the  state 
has  been  approved  by  the  register  of  the 

S roper   land-office,      (^erry  v.  Cammet,  44 
al.  347.) 

327.  The  statutes  of  this  state  do  not  con- 
template a  sale  of  the  sixteenth  and  thirty- 
sixth  sections  until  the  title  to  the  same  has 
vested  in  the  state,  and  the  title  to  said  sec- 
tions does  not  vest  in  the  state  until  the  plat 
of  the  survey  is  approved  by  the  Umted 
States  surveyor  general.  (Finney  v.  Berger, 
60  Cal.  248.) 

Cited  65  Cal.  399. 
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528.  A  sale  and  certificate  of  parchase  made 
by  a  state  of  lands  selected  by  the  state  in 
lieu  of  the  sixteenth  and  thirtv-sixth  sections, 
before  the  lands  thus  selected  and  sold  have 
been  surveyed  and  the  survey  approved  by 
(be  United  States,  confers  upon  the  grantee 
of  the  state  no  title  or  right  of  possession. 
(Grogan  v.  Knight,  27  Oal.  516.) 

529.  No  title  to  the  sixteenth  and  thirty- 
sixth  sections  vests  in  the  state  until  fully 
surveyed  and  marked  out  as  required  by  law, 
and  one  who  claims  a  portion  of  a  thirty- 
sixth  section  under  a  certificate  of  purchase 
from  the  state  does  not  acquire  title  as  against 
a  subsequent  holder  under  a  certificate  of 
liomestead  entry  issued  bv  the  United  States, 
where  it  appears  that  the  east  half  of  the 
section,  which  includes  the  land  in  contro- 
versy, had  not  been  fuU;^  surveyed  and  marked 
out  when  the  state  certificate  of  purchase  was 
issued,  though  the  section  had  Men  partially 
surveyed  bv  the  United  States.  (Bullock  v. 
Bouse,  81  Cal.  590.) 

830.  State  may  dispose  of  the  land  it  owns 
in  the  present  or  in  expectancy,  and  a  resi- 
dent may  apply  to  purchase  the  same  in  such 
manner  as  the  legislature  may  deem  proper, 
the  applicant's  right  to  the  land  being  con- 
tingent on  its  acceptance  aa  a  part  of  the  g;rant 
to  the  sUte.  (Oakley  v.  Stuart,  62  Cal.  621.) 
Cited  56  Cal.  398. 

881.  An  application  for  the  purchase  of 
school  lands,  and  approval  thereof  by  the 
state  locating  agent,  made  before  the  survey 
of  the  lands,  is  void;  and  the  fact  that  the 
application  for  the  purchase  was  on  file  when 
the  agent  of  the  state  made  application  to  the 
United  States  land  officers  to  locate  the  land, 
one  day  after  the  official  map  of  the  township 
had  been  filed  by  the  surveyor  general,  did 
not  make  the  application  or  location  valid, 
where  it  appears  tiiat  prior  thereto  the  lands 
had  been  withdrawn  fraai  sale  by  the  secre- 
tary of  the  interior  as  having  been  granted  to 
the  railroad  company.  (MuLaughun  v.  Me- 
notti,  89  Oal.  364.) 

832.  An  application  to  purchase  a  sixteenth 
or  thirty-sixth  section  of  land,  filed  before  the 
plat  of  the  survey  of  the  township  is  approved 
by  the  United  States  surveyor  general,  is  un- 
authorized and  void.  (Finney  v.  Berger,  60 
Cal.  248.) 
Cited  56  Cal.  399;  74  Oal.  179;  82  Oal.  672. 

883.  The  title  to  a  particular  sixteenth  or 
thirty-sixth  section  doea  not  vest  in  the  state 
before  the  plat  of  the  survey  of  the  township 
has  been  approved  by  the  United  States  sur- 
veyor general ;  and  an  application  to  purchase 
such  land,  made  before  the  approval  of  the 
survey,  is  unauthorized  and  void.  (Medley 
V.  Robertson,  56  Oal.  396.) 
Cited  65  Cal.  14;  68  Cal.  643;  82  Cal.  572. 

834.  Application  to  purchase  land  of  the 
state,  and  acceptance  of  the  location  by  the 
register  of  the  United  States  land-office,  are 
not  contemporaneous  acts;  and  the  rights  of 
applicants  will  remain  in  abeyance  until  the 
recognition  of  title  in  the  state,  when  the 
right  to  a  certificate  will  attach  in  favor  of 
the  applicant  first  in  time  after  the  survey. 
(Oakley  v.  Stuart,  52  Cal.  521.) 


336.  At  any  time  after  an  authorized  survey 
in  the  field  of  land  included  in  a  federal  grant 
to  the  state,  an  application  in  dne  form,  by  a 
person  competent  to  make  it,  to  purchase 
such  land,  may  be  n^ade  and  filed  in  the  state 
land-office ;  but  the  issuance  of  a  certificate  of 
purchase  to  the  applicant  wUl  be  subject  to 
the  acceptance  of  the  land  applied  for  by  the 
register  of  the  United  States  land-ofiice  aa  a 
part  of  such  grant.  (Oakley  v.  Stuart,  52  Cal. 
621.) 

386.  Under  the  amendatory  act  of  April  4, 
1870  (SUts.  1869-70,  p.  875),  an  application  to 
purchase  a  portion  of  a  thirty-uixth  section 
will  be  valid,  if  it  appear  that  at  the  time  it 
is  made  the  townsnip  and  other  linra  have 
been  established,  so  as  to  clearly  show  that 
the  land  sought  to  be  purchased  is  included 
in  a  thirty-sixth  section,  and  if  the  applicant 
in  his  affidavit  shall  state  that  there  is  no 
legal  claim  to  the  land  other  than  his  own, 
and  that  the  land  is  not  occupied  by  any  bona 
fide  settler.    (Rogers  v.  Shannon,  52  Oal.  99.) 

337.  The  surveyor  general  may  approve 
such  location  of  land  within  a  thirty-sixth 
section  without  the  acceptance  of  the  register 
of  the  United  States  land-office,  and  the  regis- 
ter of  the  state  land-office  may  issue  a  certifi- 
cate of  purchase  for  the  land  so  located ;  but 
no  patent  shall  be  issued  by  the  state  until 
the  location  shall  have  been  approved  by  the 
United  States.  (Rogers  v.  Shannon,  62  CaL 
99.) 

I  838.  The  purchaser  from  the  state  of  lien 
land,  after  a  survey  thereof  had  been  made 
under  the  direction  of,  and  had  been  approved 
by,  the  United  States  surveyor  general,  and 
after  the  plat  thereof  had  been  filed  in  the 
United  States  land-office,  but  before  the  land 
had  been  listed  to  the  8tate,  does  not  acquire 
a  conclusive  right  to  the  specific  tract  included 
in  his  certificate  of  purchase ;  and  if  the  sur- 
vey be  subsequently  found  erroneous,  a  cor- 
rect resurvey  may  be  made  so  aa  to  exclude 
from  the  section  claimed  by  the  state  aa  lien 
a  portion  of  the  land  included  in  the  certifi- 
cate of  purchase.  (Murphy  v.  Sumner,  74 
Cal.  816.) 
Cited  75  Cal.  589. 

339.  State  issuing  patent  for  school  land 
before  land  was  hsted  to  the  state  by  the 
United  States  government  cannot  avoid  the 
patent  on  the  ground  that  it  was  prematurely 
issued.  (People  ex  reU  Hastings  v.  Jackson, 
62  Cal.  548,  655.) 

Cited  63  Cal.  24. 

4,  inUnt  of  Land  That  may  ba  Sold. 

340.  Under  the  act  of  April  26,  1868,  except 
in  certain  cases  specified  therein,  a  sale  of 
school  lands  to  one  person  containing  more 
than  one  hundred  and  sixty  acres  is  void,  and 
a  certificate  of  purchase  therefor  issued  by  the 
sheriff  conveys  no  title.  (Uicken  v.  French, 
70  Cal.  480.) 

341.  Section  4  of  the  act  of  April  88, 1868, 
to  provide  for  the  location  and  sale  of  certain 
school  lands,  whi<di  provides  that  the  locating 
agent  shall  not  locate  more  than  three  hun- 
dred and  twenty  acres,  either  directly  or  in- 
directly, for  any  one  person,  was  not  amended 
or  repealed  so  as  to  abrogate  or  dispense  with 
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«odi  Umitatioii  until  the  act  of  March  28, 
1868.    (Ohapman  y.  Buckman,  39  Oal.  674.) 

Extent  of  land  that  may  be  claimed.  See 
ante,  VllI,  1;  XIV,  10. 

S.  Sal*  of  Undivided  Intereat;  Land  M  Whiek 
There  are  Improremente. 

342.  No  provirion  has  been  made  in  the 
act  of  March  28, 1868,  entitled  "An  act  to  pro- 
vide for  the  management  and  Bale  of  the  lands 
belongii^  to  the  state,"  for  the  sale  of  an  nn- 
4livid«l  interest  held  by  the  state  in  a  tract  of 
land.    (Leet  ▼.  Black,  60  Cal.  84.) 

343.  There  is  nothing  in  the  Statnte  of  1868 
prohibiting  a  person  from  purchasing  from 
the  state  lieu  lands  on  vrhich  there  are  im- 
provements belonging  to  another  than  the  ap- 
plicant.   (Copp  T.  Harrington,  47  Cal.  236.) 

344.  A  house  and  corral  are  improvements 
of  the  character  contemplated  by  the  fifth 
section  of  the  act  of  April  27, 1863,  providing 
for  ttie  sale  of  certain  lands  belonging  to  the 
State.    (Hildebrand  t.  Stewart,  41  OfO.  887.) 

A  Wnhdrawing  Land  from  Sale  or  Suepending 
Entry. 

345.  Congress  has  the  power,  at  any  time 
after  a  settler  has  moved  upon  and  taken  the 
prescribed  steps  to  acquire  a  pre-emption 
right  to  land,  but  before  he  has  perfected  his 
right  by  payment,  to  withdraw  the  land  from 
the  operation  of  the  general  pre-emption  laws, 
anil  deprive  the  settler  of  a  right  to  perfect  his 
claim  and  enter  the  land,  and  confer  a  right 
of  entry  upon  another.  (Hutton  v.  Frisbie, 
S7  Oal.  475.) 

Cited  40  Cal.  208:  41  CaL  829,  493,  626,  638; 

58  Cal.  143 ;  66  Cal.  13;  67  Cal.  174 ;  69  Cal. 

194 ;  70  Cal.  304 ;  84  Cal.  602;  16  Nev.  236;  6 

Wash.  395. 

S46.  Contcress  has  full  power  to  withdraw 
public  lands  from  sale,  though  in  possession  of 
qualified  pre-emptors,  if  they  have  not  paid  for 
the  land,  and  may  sell  or  grant  such  land  to 
others,  as  it  pleases.  (Southern  Pac  Co.  T. 
Burr,  86  Cal.  279.) 

347.  Though  a  qualified  pre-emptioner  enter 
upon  public  land,  with  intention  to  pre-empt 
the  same,  and  perform  all  the  acta  necessary 
to  perfect  his  pre-emption  r^ht,  except  the 
payment  of  the  purchase  price,  the  govern- 
ment Toay,  nevertheless,  at  any  time  before 
the  price  is  actually  paid  or  tendered,  devote 
the  land  to  another  purpose,  and  thereby 
wholly  defeat  the  right  of  pre-emption.  (Low 
T.  Hatchings,  41  Cai.  634.) 
Cited  09  Cal.  194. 

848.  Land  in  the  occupancy  of  a  pre-emp- 
tioner, and  to  which  a  pre-emption  right  has 
attached,  may  be  withorawn  from  the  opera- 
tion of  tlie  pre-emption  laws  \iiy  Congress  at 
any  time  before  pavment  has  been  made  for 
the  same  to  the  United  States.  (People  ex 
rel.  McCullough  y.  Shearer,  30  Cal.  646.) 
Cited  31  Cal.  268;  33  Cal.  262;  37  Oal.  400, 

491,  495,  602,  504;  12  Nev.  114. 

S49.  After  public  land  has  been  entered  and 
paid  for  at  a  United  States  land-office,  and 
the  receiver  has  (piven  his  duplicate  receipt 
therefor,  the  commissioner  of  the  general  land- 
«ffioe  has  the  power  to  suspend  the  entry,  and 


after  such  suspension,  and  while  it  continues 
in  force,  the  duplicate  remains  in  abeyance, 
and  will  not  support  an  action  of  ejectment. 
(Figg  y.  Hensley,  52  Oal.  299.) 
(Hted  84  Cal.  603 ;  2  Idaho,  797. 

360.  After  a  person  claiming  to  be  a  pre- 
emptor  has  filed  his  declaratory  statement, 
and  has  been  permitted  to  pay  for  the  land, 
and  has  received  a  certificate  of  purchase 
under  the  ruling  of  the  commissioner  of  the 
general  land-office,  the  secretary  of  the  in- 
terior may  direct  the  entry  to  be  canceled 
and  annul  the  purchase,  and  after  his  decision 
the  pre-emptor  ceases  to  have  any  right  or 
title  to  the  premises.  (Heetrei  y.  Brennan, 
60  Oal.  211.) 
Cited  2  Idaho,  797. 

861.  A  settler  on  the  public  lands  which 
had  been  withdrawn  from  sale  under  an  act 
of  Congress  to  aid  the  construction  of  a  rail- 
road acquires  no  rights  by  his  settlement  as 
against  the  railroad  company  to  which  a 
patent  was  subsequently  issued.  (Southern 
Pac.  B.  B.  Go.  V.  Uarda,  64  Cal.  616.) 

7.  Coodftiona  on  Sale. 

862.  The  state  as  owner  has  the  right  to 

{>rescribe  to  whom  and  in  what  manner  the 
ands  are  to  be  sold.  (White  y.  Douglass,  71 
Cal.  116.) 

868.  The  sovereign  power  may,  in  dispos- 
ing of  the  national  domain,  annex  such  con- 
ditions to  a  grant  as  it  sees  fit ;  and  in  such 
case,  a  restriction  against  alienation,  inserted 
in  a  grant  and  authorized  by  law,  will  not  be 
held  void  on  the  ground  that  it  is  against 
the  policy  of  law.  (Sufiol  y.  Hepburn,  1  Cal. 
254.) 

354.  The  United  States  may  dispose  of  the 
public  lands  on  such  terms  and  conditions, 
and  subject  to  such  restrictions  and  limita- 
tions, as  in  its  judgment  will  best  promote  the 
public  welfare,  even  if  the  condition  is  to 
exempt  the  land  from  sale  on  execution  is- 
sued on  a  judgment  recovered  in  a  state  court 
for  a  debt  contracted  before  the  patent  issues. 
(Miller  v.  Little,  47  Oal.  348.) 

365.  When  the  law,  under  which  public 
lands  are  sold,  requires  certain  acts  to  aa  per- 
formed as  a  prerequisite  to  the  right  to  pur- 
chase, the  courts  cannot  dispense  with  the 
performance  of  those  acts  hy  legalizing  an 
entry  made  without  complying  with  them. 

(Hildebrand  v.  Stewart,  41  (3aL  387.) 

Purchaser  must  lie  citizen.  Seepost,XlV,8. 

8.  Purehaaer  Muat  bo  CitizoH. 
356.  In  order  to  show  a  right  to  purchase 
the  land  of  the  state,  the  applicant  must 
prove  his  citizenship,  or  that  he  has  filed  his 
intention  to  become  a  citizen  of  the  United 
States.  If  it  appears  that  the  party  is  an 
alien  by  birth,  his  original  status  is  presumed 
to  continue  until  the  contrary  is  shown ;  and 
his  naturalization  must  be  proved  by  record 
evidence,  showing  the  action  of  the  court,  and 
cannot  lie  proved  hy  parol  evidence  of  the 
party  that  he  is  a  citizen,  or  has  been  natural- 
ized. Nor  is  the  great  register  of  the  county, 
showing  the  registration  of  the  party  by 
another  name,  in  connection  with  parol  evi- 
dence that  he  had  voted  under  that  name, 
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admissible  to  prove  his  citizenship,  ot  the 
filing  of  an  intention  to  become  a  citisen. 
(Bode  V.  Trimmer,  82  Oal.  513.) 
Cited  82  Cal.  576;  89  Oal.  78. 

357.  Applicant  to  pnrchase  school  lands 
must  be  a  citizen  of  the  United  States,  or  have 
declared  his  intention  to  become  snch ;  and 
while  the  amendment  of  1880  to  section  3945 
of  the  Political  Code  was  in  force,  he  must 
have  been  an  actual  settler  upon  the  land, 
whether  it  was  suitable  for  cultivation  or  not, 
and  must  have  so  stated  in  his  affidavit  to 
purcbtMe.  If  the  qnaliflcations  of  citizenship 
and  actual  settlement,  or  either  of  them,  t« 
wanting  in  fact,  the  application,  and  a  cer- 
tificate of  purchase  issued  thereunder,  are 
void,  and  a  mere  possessor  of  the  land  can 
assail  the  certificate  of  purchase  in  an  action 
of  ejectment  on  these  grounds.  At  all  events, 
the  defendant  in  ejectment  is  in  a  condition 
to  attack  the  plaintiff's  certificate  of  purchase 
on  these  grounds,  if  such  defendani  )iissee8e8 
the  requisite  qualifications  and  ha  applied 
to  purchase  the  same  land  from  the  state. 
(Trimmer  v.  Bode,  82  Cal.  647.) 

Pre-emptor  most  be  a  citizen.    See  ante, 

rx,2. 

Oath  of  allegiance  on  sale,  necessity  of. 
See  Swamp  and  Overfiowed  Lands,  Vlll. 

9.  County  Surveyor,  Right  to  Purchase. 

■  868.  County  surveyor  is  prohibited,  bjr  con- 
siderations of  public  policy,  from  becoming  the 
Eurchaser  from  the  state  of  public  lands  which 
is  official  duties  require  him  to  surrey. 
(Yoakum  v.  Brower,  62  Cal.  373.) 

10.  Actual  Settlement,  Meeeeeity  of;    Who   are 
Actual  Settlers. 

369.  The  policy  of  the  state,  as  declared  by 
sections  2  and  3  of  article  XVII  of  the  state 
constitution,  is  against  the  holding  of  large 
tracts  of  land  uncultivated,  and  against  selling 
any  lands  suitable  for  cultivation  in  tracts  in 
extent  exceeding  three  hundred  and  twenty 
acres,  or  to  other  than  actual  settlers.  (Fulton 
T.  Brannan,  88  Cal.  454.) 

360.  A  person  who  has  never  settled  upon, 
occupied,  or  improved  university  land,  cannot 
acquire  a  right  of  purchasing  it,  as  against  an 
applicant  to  purchase,  who  is  an  actual  settler 
upon  the  land,  and  has  improved  it,  and  re- 
sided thereon  with  his  family.  (White  v. 
Douglass,  71  Cal.  115.) 

361.  Under  section  3495  of  the  Political 
Code,  as  it  existed  in  January,  1884,  an  ap- 
plicant for  the  purchase  of  school  land,  who 
was  not  an  actual  settler  thereon,  could  ac- 
quire no  right  of  purchase.  ( Harbin  v.  Burg- 
hart,  76  Cal.  119.) 

362.  Under  section  S  of  article  XVII  of  the 
constitution,  and  section  3496  of  the  Political 
Code,  a  claimant  to  purchase  from  the  state 
a  tract  of  its  land  which  is  suitable  for  cul- 
tivation must  be,  at  the  time  of  filing  his  ap- 
plication, an  actual  settler  thereon,  ((jravitt 
v.  Mohr,  68  Cal.  506.) 

363.  The  provisions  of  the  constitution  and 
of  the  Political  Code  requiring  actual  settle- 
ment upon  lands  belonging  to  me  state  which 
are  fit  for  cultivation  are  imperative ;  and  an 


applicant  for  such  land  must  not  only  stste 
the  rec|ui8ite  facts  as  to  such  settlement  in  his 
affidavit,  but  the  facts  as  stated  most  be  true, 
or  he  can  acquire  no  rights  under  his  appli- 
cation. (Davidson  v.  (>icamonga  Fruit  etc 
Co.,  78  Oal.  4.) 

364.  Under  section  3500  of  the  Political 
Oode  as  it  stood  between  1880  and  1886,  the 
applicant  for  lieu  land  was  required  to  be  an 
actual  settler  upon  the  land,  whether  it  was 
suitable  for  cnltivation  or  not.  This  provision 
was  not  nnconstitntional.  (Taylor  v.  Weston, 
77  Cal.  634.) 
Cited  82  OaL  140. 

One  must  be  actual  settiw.  See  ante,  XlV,  8. 

366.  Section  3  of  article  XVII  of  the  con- 
stitution, providing  that  lands  belonging  to 
the  state  which  are  suitable  for  cultivation 
can  only  be  sold  to  actual  settlers  thereon, 
operates  as  well  on  applications  to  purchase 
made  before  as  after  the  constitution  took 
effect.  (Moeely  v.  Torrence,  71  Cal.  318; 
Johnson  v.  Squires,  56  Cal.  103,  cited  60  Gal. 
647,  68  Cal.  270,  71  Cal.  321 ;  Manley  v.  Cun- 
ningham, 72  Cal.  236,  cited  88  Cal.  466,  91  CaL 
118.) 

366.  An  application  to  purchase  state  lands 
suitable  for  cultivation,  made  prior  to  the 
adoption  of  the  new  constitution,  by  one  not 
an  actual  settler,  and  who  had  made  no 
payment  thereon,  conferred  no  right  to  par- 
chase  such  lands  after  the  adoption  of  the 
constitution.  Such  application  and  all  rights 
under  it  are  made  nugatory  by  section  3  of 
article  XVII  of  the  constitution.  (Urton  y. 
Wilson,  65  Cal.  11.) 

Cited  68  Cal.  270;  72  Cal.  242. 

367.  Article  XVII,  section  3,  of  the  oon> 
stitution,  providing  that  lauds  belonging  to 
the  state,  which  are  suitable  for  cultivation, 
shall  be  granted  only  to  actual  settlers,  pro- 
hibits a  sale  to  one  who  is  not  an  actual 
settler,  even  though  his  application  to  pur- 
chase was  made  before  the  adoption  of  the 
constitution  ;  but  it  does  not  prohibit  the  sale 
of  land  to  an  actual  settler  thereon,  although 
the  fact  of  his  settlement  was  not  stated  in 
the  affidavit  accompanying  his  application; 
nor  does  it  prevent  or  in  any  way  affect  the 
sale  of  lands  not  suitable  for  cultivation. 
(Dillon  V.  Saloude,  68  Cal.  267.) 

Cited  71  Oal.  321 ;  77  Cal.  540;  distingnished 
90  Oal.  166. 

368.  An  actual  settler  upon  land  belonging 
to  the  state  is  one  who  establishes  himseli 
upon  the  land,  or  fixes  his  residence  upon  it, 
to  take  possession  for  his  exclusive  occupancy 
and  use,  with  a  view  of  acquiring  title  to  it  by 
purchase  from  the  state.  For  that  purpose, 
an  actual  entry  upon  the  land,  followed  by 
the  making  of  improvements,  or  building  a 
house  thereon  in  which  to  reside,  and  occupa- 
tion of  the  land  while  doing  such  acts,  are 
evidence  of  such  a  settlement  as  gives  to  the 
occupant,  if  he  possesses  the  qualifications 
prescribed  by  law,  an  inchoate  right  to  pur- 
chase the  land,  and  operates  as  notice  to  all 
the  world  of  the  right.  (Gavitt  v.  Mohr,  68 
Oal.  606.) 

Cited  76  Cal.  120;  89  Oal.  46. 

369.  The  actual  settlement  required  of  « 
purchaser  of  land  suitable  for  cultivation  moat 
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lie  Ixma  fide,  and  most  not  oonsist  of  oeca- 
sional  yisita  or  casual  acts  not  done  in  good 
laith  to  make  a  home,  but  simply  to  secure 
cheap  land ;  yet  if  a  home  is  actually  estab- 
lished, motives  cannot  be  further  questioned. 
(Belcher  y.  Farren,  88  Cal.  73.) 

STO.  The  action  was  brought  to  determine 
•  contest  as  to  the  right  to  purchase  from  the 
state  part  of  a  sixteenth  section  of  land  suit- 
able for  cultivation.  The  application  of  the 
defendant  in  proper  form  was  made  in  Jnne, 
1879,  at  which  time  tie  had  the  land  inclosed, 
except  a  small  piece  on  which  the  plaintiff 
•fterwards  made  nis  settlement.  He  has  ever 
since  kept  up  his  inclosure,  cultivated  and 
improved  portions  of  the  land,  and  been  in 
the  actual  occupation  of  it,  except  the  small 
piece  before  mentioned,  by  his  servants  and 
employees,  but  has  never  personally  resided 
on  It.  The  plaintiff  applied  to  purchase  the 
land  in  August,  1882.  Before  makine  his  ap- 
plication he  settled  upon  the  small  piece 
oatside  of  the  defendant's  inclosure,  and  has 
ever  since  been  residing  there  with  his  family. 
In  the  affidavit  accompanying  his  application 
he  stated,  among  other  things,  that  there  was 
no  occupation  of  the  land  adverse  to  his. 
Beld,  tluit  neither  partv  was  entitled  to  pur> 
chase  the  land,  the  defendant  because  he 
-was  not  an  actual  settler  thereon,  and  the 
plain tifi  because  his  affidavit  was  defective  in 
not  stating  that  the  land  was  in  the  adverse 
occupancy  of  tlie  defendant.  (Mosely  v.  Tor- 
rence,  71  Oal.  318.) 
Cited  74  Cal.  178;  76  Cal.  120;  82  Oal.  141 ;  90 

Cal.  46. 

571.  Findings  that  defendant  was  not  actual 
settler  apon  the  land  at  the  time  of  filing  his 
application  to  purchase,  and  that  the  land  was 
nnoccupied  at  the  time  the  plaintiff  filed  his 
application,  held,  not  supported  by  the  evi- 
dence.   (Gavitt  V.  Mohr,  68  Oal.  606.) 

Actual  settleTB.  See  Swamp  and  .Over- 
flowed Lands,  VL 

//.  ApplieatioH  and  JUKdarit:  Approval  of  Appli- 
cation. 

Purchase  of  swamp  lands,  application  for. 
See  Swamp  and  Overflowed  Lands,  VIII. 

Application  to  purchase  before  land  sur- 
-veyed  or  listed.    See  ante,  XIV,  3. 

572.  Application  must  conform  to  statute, 
or  it  is  invalid.  (Woods  y.  Sawtelle,  46  Cal. 
389.) 

Cited  65  Cal.  93;  67  Oal.  7;  71  C!al.  211;  76 
CaL189. 

S7S.  The  applicant  mnst  state  in  his  appli- 
eation  that  there  is  no  claim  to  the  land  for 
which  he  applies,  other  than  his  own,  as 
req  aired  by  section  3408  of  the  Political  Code. 
(Vance  y.  Evans,  62  Cal.  93.) 
Cited  98  (3al.  402. 

874.  Under  section  8496  of  the  Political 
Code,  an  application  for  the  purchase  of 
school  land,  which  falsely  states  that  there  is 
no  occupation  of  the  land  adverse  to  that  of 
the  applicant,  is  invalid,  and  confers  no  right 
of  purchase  on  the  applicant.  (Harbin  v. 
BoKhart,  76  Oal.  119.) 
Cited  78  Cal.  8;  82  Cal.  140;  90  Cal.  46,  47. 

876.  An  application  to  purchase  state  school 


land,  made  under  the  act  of  1868,  must, 
if  there  is  an  adverse  occupation  of  the  land 
under  a  settlement  made  more  than  six 
months  after  the  passage  of  the  act,  state  that 
fact,  and  that  the  adverse  occupant  has  been 
in  such  occupation  more  than  sixty  days,  and 
that  the  township  has  been  sectionized  and 
subject  to  pre-emption  three  months  or  over. 
(Woodsy.  Sawtelle,  46  Cal.  389.) 
Cited  51  Cal.  536;  66  Cal.  124;  68  Oal.  642, 
643;  71  CaL  211;  82  Cal.  573;  83  Cal.  300. 

876.  Action  arising  out  of  a  contest  certified 
to  the  district  court,  by  the  surveyor  general 
of  the  state,  involving  the  right  of  the  parties 
respectively  to  purchase  a  portion  of  a  thirty- 
sixth  section,  under  the  act  of  1868,  as 
amended  in  1870.  There  being  no  allegation 
in  the  complaint  that  at  the  time  of  defend- 
ants' application  the  township  and  other 
lines  had  not  been  estabUshed,  so  as  to  clearly 
show  that  the  land  sought  to  be  purchased 
was  included  in  a  thirty-sixth  section,  said 
application  being  assailed  solely  on  the 
ground  of  its  failure  to  state  that  there  has 
not  been  for  more  than  sixty  days  and  is  not 
any  occupation  of  the  land  adverse  to  that  of 
the  applicant,  and  that  the  township  has  been 
sectionized  for  three  months  and  over,  held, 
that  for  the  particular  reasons  assigned  in  the 
complaint  defendants'  application  is  not  in* 
valid.  (Rogers  v.  Shannon,  62  Cal.  99.) 
Cited  82  Cal.  672. 

877.  The  location  and  entry  of  uxj  portion 
of  a  sixteenth  or  thirty-sLxth  section  is  in- 
valid, if  the  affidavit  of  the  locator,  on  his  ap- 
plication to  locate  and  purchase,  does  not 
state  that  he  is  desirous  to  purchase  the  land, 
and  does  not  give  a  description  thereof  by 
l^al  subdivisions.  A  statement,  signed  by 
the  applicant  and  not  sworn  to,  ccfitaining 
the  same  matters  required  in  the  affidavit, 
and  accompanying  the  affidavit,  does  not 
render  the  entry  valid.  (Hildebrand  v. 
Stewart,  41  Cal.  387.) 

Cited  55  Cal.  104;  56  Cal.  223;  66  Cal.  93;  67 
CaL  7;  83  Cal.  106. 

878.  Where  there  is  only  one  application  to 
purchase  school  land  belonging  to  the  state, 
and  no  contest,  it  is  the  duty  oi  the  surveyor 
eeneral,  under  section  3798  of  the  Political 
Code,  to  approve  the  application,  without  fur- 
ther demand  for  approval  than  that  contained 
in  the  application,  and  the  penalty  of  nullity, 
after  the  lapse  of  six  months  from  the  date  of 
filing  without  demand  for  approval  or  refer- 
ence of  a  contest,  does  not  apply  to  the  case  of 
such  single  application.  (Barnum  y.  Bridges, 
81  Oal.  604.) 

879.  The  approval  by  the  surveyor  general 
of  an  application  to  purchase  state  lands 
does  not  raise  the  presumption  that  the  ap- 
plication conformed  to  the  statute.  (Woods 
y.  Sawtelle,  46  Cal.  389.) 

ated  76  Cal.  177. 

380.  The  approval  by  the  surveyor  general 
of  an  ex  parte  application  for  the  purchase  of 
state  land,  if  brought  about  by  the  fraudulent 
representations  of  the  applicant,  who  had 
never  heen  an  actual  settler  upon  the  land,  or 
entitled  to  purchase  it,  does  not  bar  a  subse- 
quent applicant  of  his  statutory  right  to  have 
tne  contest  between  him  and  the  prior  appli- 
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cant  referred  to  the  proper  court  for  adjudica- 
tion.    (Gould  v.  Lanterman,  70  Cal.  247.) 
Cited  77  Cal.  541 ;  96  Cal.  402. 

881.  An  application  to  parchaae  state  landa, 
made  in  accordance  with  law,  gives  the  ap- 
plicant, as  against  the  state,  so  long  as  the 
statute  remains  in  force,  a  privilege  to  par- 
chase  the  land  applied  for;  and  as  against 
the  officers  of  the  state,  and  subsequent  appli- 
cants, it  gives  him  a  right  to  purchase,  which 
can  only  he  lost  by  his  own  failure  to  pursue 
the  subeequent  steps  prescribed  by  the  stat- 
ute, and  of  which  he  cannot  be  deprived  by 
the  malfeasance  or  misfeasauce  of  any  of  the 
officers.  Accordingly,  in  an  action  upon  a 
reference  by  the  surveyor  general,  under  sec- 
tion 3414  of  the  Political  Code,  of  a  contest 
between  applicants  to  purchase  state  landa, 
where  it  appeared  that  the  application  of  the 
defendant  was  regular,  and  prior  to  that  of 
the  plaintifi,  but  that  the  survevor  general 
bad  approved  the  application  and  issued  the 
certificate  of  purchase  before  the  expiration 
of  the  sixty  days  required  by  section  3498  of 
the  Political  dode,  held,  admitting  that  tbe 
approval  and  certificate  were  void,  that  the 
validity  of  defendant's  application  was  not 
affected  thereby.  (Pollard  t.  Putnam,  64 
Cal.  630.) 
Cited  66  Oal.  14. 

382.  A  party  who  has  only  filed  an  applica- 
tion with  the  surveyor  general  to  purchase 
state  land  has  acquired  no  right  in  the  land 
which  be  can  transfer  to  another.  (Cadierque 
V.  Duran,  49  Cal.  866.) 

883.  The  question  being  which  of  several 
applicants  is  entitled  to  a  certificate,  the 
answer  is,  he  who  filed  first  after  the  actual 
survey  in  the  field,  approved  by  the  surveyor 
general.*  (Oakley  v.  Stuart,  62  Cal.  521.) 

Successive  applications.    See  poet,  XVII,  3. 

Application  to  purchase  pending  contest. 
See  post,  XVll,  11. 

384.  A  court  of  equity  will  not  prevent  an 
applicant  to  purchase  public  land  from  the 


United  States  from  proceeding  with  his  appli- 
cation, or  decree  that  he  has  no  right  on  which 
to  base  bis  application.  (Brandt  v.  Wheaton, 
62  Cal.  430.) 

385.  An  application  to  purchase  state  lands 
by  the  location  of  school  land  warrants,  made 
subsequent  to  the  act  of  April  27,  1863,  is  not 
invalid  for  want  of  the  affidavits  required  by 
that  act,  such  applications  being  expressly 
excepted  from  ihe  operations  of  the  act  by  the 
proviso  in  the  second  section.  (Wright  ▼. 
Laugenour,  66  Cal.  280.) 

Cit^  67  Cal.  77 ;  69  Cal.  626;  78  Cal.  616. 

386.  No  rights  will  attach  in  favor  of  an  ap- 
plicant to  purchase  school  land  from  the  state, 
under  the  act  of  April  27,  1863,  until  he  files 
the  affidavit  prescribed  by  sections  28  and  29 
of  that  act,  indorsed  on  a  description  of  the 
land  in  the  office  of  the  county  recorder. 
(Hoganv.  Winslow,  46  Cal.  688.) 

387.  Upon  an  application,  certain  affida- 
vits required  by  the  act  of  April  23.  1868 
(as  amended  by  section  7  of  the  act  oi  April 
22, 1861),  were  made  before  a  person  signing 
the  jurat  as  "  Deputy  Locating  Agent."  Held, 
that  the  administration  of  an  oath  is  a  func- 


tion miniBterial  in  its  nature,  and  tbe  state 
locating  agent,  as  a  ministerial  officer,  bad 
power  to  appoint  deputies.  (Wright  v.  Lau- 
genour, 66  Cal.  280.) 

388.  Tbe  statute  does  not  require  that  the 

affidavit  shall  not  be  filed  before  or  at  the 

time  of  the  other  proceedings.    It  is  only 

necessary  that  it  be  filed  within  a  reasonable 

time  beK>re  or  after,  and  for  the  purposes  of 

the  intended  purchase-    (Hogan  v.  Winslow, 

46  Cal.  688.) 

• 

389.  The  affidavit  accompanying  an  appli- 
cation for  the  purchase  of  state  lands,  other 
than  a  sixteenth  or  thirty-sixth  section,  must 
state  the  facts  required  by  section  3500  of  the 


Political  Code;  otherwise  the  applicant  ac- 
quires no  right  to  purchase.     (I' 

Hyde,  67  Cal.  6.) 


Cited  71  Cal.  211;  76  Oal.  189;  78  Oal.  117;  91 
Cal.  82. 

390.  An  applicant  for  the  purchase  of  state 
land  must  truthfully  state  in  his  affidavit  aU 
the  facts  required  by  law  to  be  stated  therein: 
and  in  an  action  to  determine  the  right  of 
purchase  between  adverse  claimants,  each 
party  must  allege  in  his  pleading  and  prove 
that  he  has  strictly  complied  with  the  law. 
(McKensie  v.  Brandon,  71  CaL  209,  cited  71 
Cal.  321,  76  Cal.  121, 189,  77  Cal.  636,  78  CaL 
8,  82  Cal.  140.  83  Cal.  110,  90  Oal.  146, 147; 
Jacobs  V.  Walker,  90  Oal.  43.) 

391.  An  applicant  for  the  purchase  of  land 
from  the  state  must  set  out  in  his  affidavit 
the  facts  required  by  the  statute  to  be  stated 
therein,  and  unless  such  facts  are  proved  a*< 
the  trial  of  a  contest  to  determine  the  right 
of  purchase,  no  right  accrues  to  the  party 
alleging  the  same.  (Harbin  v.  Burghart,  70 
Cal.  119.) 

Oited  77  Cal.  636 ;  78  Cal.  8 ;  88  Oal.  110. 

392.  Prior  to  the  amendment  of  March  1, 
1885,  to  section  3496  of  the  Political  <>)de,  an 
affidavit  for  the  purchase  of  state  land  not 
forming  a  part  of  a  sixteenth  or  thirty-sixth 
section  was  required  to  state  the  facts  made 
requisite  by  section  3500  of  the  Political  Code ; 
and  an  affidavit  which  stated  the  facts  made 
requisite  by  section  3496  for  the  purchase  of  a 
portion  of  a  sixteenth  or  thirty-sixth  sectitm 
was  insufficient,  and  gave  no  right  of  pur- 
chase to  the  applicant.  (McEntee  v.  Cook, 
76  Cal.  187.) 

393.  One  seeking;  to  purchase  land  from  the 
state  must  state  m  his  affidavit  all  the  facts 
which  the  law  makes  requisite  for  such  a  pur- 
chase, and,  failing  to  do  that,  his  application 
fails.    (McEntee  v.  Cook,  76  Cal.  187.) 

894.  An  applicant  for  the  parchaae  of  stats 
lands  must  set  out  in  his  affidavit  the  facta 
required  by  the  statute  to  be  stated  therein, 
and,  among  other  things,  he  must  state 
whethM'  tfa«re  are  or  are  not  settlers  upoa 
the  land  which  he  seeks  to  purchase.  (Mo- 
Coy  V.  Byrd,  65  CaL  02.) 
Cited  71  CaL  2a. 

395.  An  applicant  for  thejparohaae  of  school 
landa  acquires  no  right  in  the  land  which  cam 
be  enforced  in  the  courts,  if  the  statement  in 
his  affidavit  for  the  purchase,  that  there  wM 
no  adverse  occapation  of  the  land,  is  fouad 
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U>  \»  untrne.  (JacolM  v.  Walker,  90  (M.  48.) 
Cited  98  OaL  402. 

396.  If  the  afBdavit  be  false  in  regard  to 
tb»  actaal  aettlement,  the  proceedings  are 
TOd.    (Taylor  v.  Weston,  77  Cal.  684.) 
Cited  82  Cal.  140. 

897.  Under  the  act  of  the  13th  of  March, 
1874,  the  affidavit  accompanying  an  applica- 
tion tor  the  purchase  of  university  land,  form- 
ing part  of  the  oonKresaional  grant  for  the 
■ae  of  an  agricnltunu  coll^^,  need  not  state 
that  there  is  no  occupation  of  nor  settle- 
■aent  n-poa  the  land  other  than  that  of  the 
aipplicant.    (White  v.Doaglass,  71  Oal.  115.) 

398.  In  Febmary,  1884,  the  plaintiff  applied 
to  purchase  from  the  state  the  land  in  con- 
troversy, being  the  west  half  of  a  thirty-sixth 
MCtion.  His  afiSdavit  accompanying  the  ap- 
{dieation  stated  that  there  was  no  occupation 
of  ^e  land  adverse  to  his.  In  June,  1876, 
the  defendant,  Brandon,  applied  to  purchase 
iba  same  land.  At  that  time  be  owned  an 
adjoining  quarter  section,  which,  with  about 
eighteen  acres  of  the  half  section  in  contro- 
versy,  he  had  inclosed  with  a  fence,  which 
be  has  since  kept  up.  The  defendant  never 
resided  on  the  land  in  controversy,  but  usually 
cultivated  a  portion  of  it  lying  within  bis  in- 
doeure  in  connection  with  the  cultivation  of 
his  other  land,  and  used  the  balance  of  the 
half  section  as  pasturage.  Held,  that  the  de- 
fendant was  in  the  adverse  occupation  of  the 
land  within  the  meaning  of  section  3495  of 
the  Political  Code  as  amended  in  1880.  (He- 
Kenzie  v.  Brandon,  71  Cal.  209.) 
Cited  82  Cal.  143. 

390.  Under  section  3495  of  the  Political 
CTode,  an  applicant  for  the  purchase  of  school 
land  in  the  adverse  occupation  of  another 
must  state  in  his  affidavit  the  fact  of  such 
adverse  occupation,  together  with  the  further 
facts  that  the  township  in  which  the  land  is 
situated  has  been  sectionized  three  months, 
and  that  the  adverse  occupant  has  been  in 
the  occupation  more  than  sixty  days  since  the 
plat  was  filed  in  the  United  States  land-office. 
An  affidavit  which  states  that  there  is  no  oc- 
cupation thereof  adverse  to  the  applicant  is 
msuffident  to  confer  a  right  to  purchase. 
(Plumber  T.  Woodruff,  72  Cal.  29.) 
Cited  71  Oal.  211;  74  Cal.  178;  76  Oal.  121; 

77  CteL  535;   82  CaL  140;  83  Oal  110;  90 

Cal.  46. 

400.  Under  section  12  of  the  act  of  March 
28, 1868,  as  amended  in  1870,  an  applicant  for 
Hm  purchase  of  state  lands  situatea  in  a  town- 
ship which  has  not  been  subdivided,  but  the 
exterior  lines  of  which  have  been  established 
so  as  to  clearly  show  that  the  land  applied  for 
is  included  in  a  thirty-sixth  section,  must 
state  in  Us  affidavit  uat  there  is  no  legal 
daim  to  the  land  other  than  his  own,  and 
that  the  land  is  not  occupied  by  any  bona 
fide  settler.  (Gilson  v.  Robinson,  68  Cal.  539.) 
Cited  71  Oal.  211;  74  Oal.  178;  76  Cal.  176; 

77  Cal.  541:  82  Cal.  678:  98  Oal.  402. 

Affidavit,  statement  that  one  was  actual  set- 
tier.    See  ante,  XIV,  8. 

Failure  to  state  fact  of  actual  settlement, 
effect  oL    See  ante,  367. 

Statements  as  to  adverse  possession  of 
others.    See  ante,  370. 


401.  The  amendment  of  1880  to  section 
3495  of  the  Political  C^e,  requiring  that  a 
person  desiring  to  purchase  any  portion  of 
a  sixteenth  or  thirty-sixth  section  shall  state 
in  his  affidavit  that  he  is  an  actual  settler 
thereon,  does  not  operate  retroactively  to  in- 
validate an  application  previously  filed  in 
which  no  such  etatement  is  contained.  (Dil- 
Ion  v.  Saloude,  68  Cal.  267.) 

Cited  72  Cal.  242. 

402.  An  application  to  purchase  lieu  lands  of 
the  state  under  l^e  act  of  March  28, 1868,  con- 
taining no  description  of  the  land  bj  legal 
subdivisions,  in  an  affidavit,  as  required  Dy 
that  act,  is  void,  though  such  description  be 
contained  in  an  unverified  statement  accom- 
panying the  affidavit ;  and  a  certificate  of  pur- 
chase issued  thereunder  is  void  if  the  appli- 
cation hns  never  been  cured,  and  may  be 
attacked  by  a  mere  poeseesor  of  the  land.  The 
curative  acts  of  1870  and  1872  cannot  applv  to 
such  an  application,  if  the  land  did  not  then 
belong  to  the  state,  though  afterwards  con- 
firmed to  the  state  by  the  Booth  Act.  Per 
Thornton,  J.,  Works,  J.,  and  Sharpstein,  J. ; 
Paterson,  J.,  and  McFarland,  J.,  diatenting. 
(Cucamonga  Fruit  Land  Co.  v.  Hoir,  83  Cal. 
101.) 

Cited  96  Cal.  411 ;  99  Cal.  461. 

403.  Unintentional  mistake  or  misrepresen- 
tation in  affidavit  made  by  an  applicant  to  pur- 
chase land  of  this  state  as  a  portion  of  the 
seventy-two  sections  granted  by  Congress  to 
this  state  for  a  seminary  of  learning  does  not 
render  the  certificate  oi  purchase  void,  so  that 
it  may  be  attacked  collaterally  by  one  who 
brings  an  action  against  the  purchaser  to  re- 
cover possession  of  the  same,  and  does  not 
connect  himself  with  the  title  of  the  govern- 
ment.   (Ck>mbs  V.  Jelly,  28  Cal.  498.) 

404.  An  application  to  purchase  state  lands, 
made  under  the  statute  of  1868,  must  have 
been  accompanied  by  the  affidavits  of  three 
disinterested  persons,  stating  that  the  appli- 
cant was  a  resident  of  this  state,  and  that  the 
lands  were  not  occupied  by  any  person  except 
the  applicant.  (Cunningham  v.  Orowley,  61 
Cal.  fa.) 

Cited  66  CaU  104;  66  Oal.  60;  76  OaL  177 ;  98 
Cal.  402. 

406.  It  was  Improper  to  issue  a  certificate 
of  purchase  under  said  act,  unless  such  affi- 
davit accompanied  the  application  to  pur- 
chase. (Cunningham  v.  (Crowley,  51  Cal. 
128.) 

Affidavit  in  application  to  purchase  swamp 
lands.  See  Swamp  and  Overflowed  Lands, 
VUL 

12.  Oeatrl  Land,  Sale  of. 

406.  Desert  land  duly  entered  under  the  act 
of  Congress  of  March  3,  1877,  and  on  which 
twenty-five  cents  per  acre  has  been  paid,  is 
reserved  from  entry  under  other  laws,  and  the 
intended  purchaser  has  the  right  of  posses- 
sion for  three  years  from  the  date  of  his  entry. 
(SaUee  v.  Corder,  67  Cal.  174.) 

18.  Certificate  of  Purchase  or  of  Location. 

407.  To  constitute  a  certificate  of  purchase, 
within  the  meaning  of  section  1926  of  the 
Code  of  Civil  Procedure,  it  is  not  necessary 
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that  it  ahonid  contain  the  'word  "certify." 
(Witchcr  V.  Conklin,  84  CaU  499.) 
Cited  91  Cal.  644. 

408.  The  validity  of  a  certificate  of  purchase 
of  state  lands  is  to  be  determined  by  the  law 
in  force  at  the  time  of  its  issuance,  and  the 
obligation  of  the  contract  of  purchase  cannot 
be  affected  by  subsequent  legislation.  (Miller 
V.  Byrd,  90  Cal.  150.) 

409.  A  certificate  of  purchase  of  land,  issaed 
by  the  register  of  state  lands  before  the  land 
has  been  surveyed  by  the  United  States,  is 
void.    (Young  v.  Shinn,  48  Cal.  26.) 

Issuance  of  before  expiration  of  sixty  days. 
See  ante,  381. 

410.  The  issuance  of  a  certificate  of  pur- 
chase of  school  land  is  presumptive  evidence 
of  the  fact  that  the  proper  officers  have  pcov 
formed  every  act  required  of  them  by  law  in 
order  to  vest  in  the  state  the  legal  title  to 
the  land  at  the  time  of  the  issuance  of  the  cer- 
tificate.   (Watkins  v.  Lynch,  71  Cal.  21.) 

411.  Certificate  of  purchase  issued  by  the 
state  for  land  which  is  not  public  land  is  void. 
(Aurrecoechea  v.  Sinclair,  60  Cal.  632,  649.) 

412.  The  question  discussed  in  the  opinion 
whether  a  certificate  of  purchase  of  land,  be- 
ing a  contract  between  the  government  and 
the  purchaser,  will  be  declare  void  for  fraud, 
npless  under  similar  circumstances  a  contract 
between  two  private  persons  would  be  held 
void.    (Combe  v.  Jelly,  28  Cal.  498.) 

413.  Void  certificate  of  purchase  issued  by 
a  state  is  not  evidence  that  the  purchasers 
were  bona  fide  purchasers.  (Aurrecoechea 
V.  Sinclair,  60  Cal.  632,  549.) 

414.  A  location  and  entry  of  any  portion  of 
a  sixteenth  or  thirty-sixth  section,  made  un- 
der the  act  of  April  27,  1863,  is  invalid,  and 
fails  to  vest  any  title  in  the  locator,  provided 
there  was  a  settlement,  by  occupation  or  im- 
provement, on  anv  part  ot  the  section  owned 
by  another,  who  bad  acquired  no  pre-emp- 
tion right  to  a  specific  part  of  the  section, 
and  the  locating  agent  did  not  give  the  occu- 
pant or  claimant  of  such  improvement  the 
notice  of  sixty  days  required  by  the  fifth  sec- 
tion of  said  act.  (Hildebrand  v.  Stewart,  41 
Cal.  387.) 

Cited  46  Cal.  891;  47  Cal.  240. 
When  invalid.    See  ante,  XTV,  8. 

415.  Question  discussed  in  opinion  whether 
a  state  certificate  of  purchase  of  land,  if  not 
absolutely  void,  may  oe  attacked  collaterally. 
(Combe  t.  Jelly,  28  Cal.  498.) 

Void  certificate,  collateral  attack  on.  See 
ante,  402. 

416.  A  certificate  of  purchase  of  land  issaed 
by  the  United  States,  and  introduced  in  evi- 
dence by  the  plaintiff  in  ejectment,  makes 
out  a  prima  facie  case  for  him.  (Sacramento 
Savings  Bank  v.  Hynes,  60  Cal.  195.) 

417.  A  certificate  of  purchase  of  land  from 
the  state  is  prima  facie  evidence  of  legal  title 
in  the  purchaser.  (Combs  v.  Jelly,  2B  Cal. 
498.) 

418.  In  an  action  to  recover  possession  by 
the  locator  of  a  land  warrant,  tne  certificate 
of  purchase  from  the  state  is  prima  facie  evi- 
dence that  the  locator  is  a  purchaser  in  good 


faith,  and  the  burden  of  proof  is  on  the  de> 
fendant  to  show  that  the  land  is  within  the 
exceptions  contained  in  section  1  of  the  act 
of  CiongresB  of  July  28,  1866,  to  quiet  land 
titles  in  California.  (Hodapp  t.  Sharp,  40 
Cal.  69. ) 
Cited  47  Oal.  440. 

419.  By  section  1925  of  the  Code  of  (Tivil 
Procedure  the  certificate  is  made  primary 
evidence  that  the  holder  is  owner  of  the  land 
described  therein.  (Laogenour  v.  Hennagin, 
69  Cal.  625.) 

420.  Prima  facie,  the  sixteenth  sections  of 
the  public  lands  belong  to  the  state,  by  vi]> 
tue  of  the  grant  made  by  Congress,  and  the 
person  holding  the  state's  certificate  of  pur- 
chase is  entitleid  to  recover  in  ejectment,  un- 
less the  defendant  shows  that  the  land  was 
excepted  from  the  grant.  (Figg  v.  Hwidley, 
52  Cal.  244.)  »-  « 

Cited  87  OaU  239. 

421.  Certificates  of  purchase  isaned  by  the 
state  re^cister  for  school  lands  and  certificates 
of  location  issued  by  the  state  locating  agent 
are,  under  the  statute  of  April  13,  1850,  piuna 
facie  proof  of  I^al  title  in  the  holder,  and 
are  admissible  as  evidence  in  hia  fovor  in  an 
action  of  ejectment.  (Eichter  t.  Biley,  22 
Oal.  689.) 

Cited  16  Or.  564. 

422.  A  certificate  of  poichase  of  state  land 
is  prima  facie  evidence  of  title;  but  prima 
facie  evidence  can  be  contradicted  and  over- 
come by  other  evidence,  and  it  may  be  shown 
that  the  holder  of  such  certificate  was  not  eo- 
titied  to  receive  it.  (Davidson  v.  Oucamonga 
FroitetcCo.,  78Cal.  4.) 

423.  Section  1925  of  the  Code  of  CivU  Proced- 
ure, making  certificates  of  the  sale  of  public 
lands  prima  facie  evidence  of  ownership,  and 
provimng  that  such  evidence  may  be  overcome 
by  proof  that  at  the  time  of  the  location  of 
the  land  upon  which  the  certificate  issaed  the 
land  was  in  the  adverse  possession  of  the 
other  party,  applies  to  a  certificate  of  sale  of 
mineral  land.  (McTamahan  v.  Pike,  91  CaL 
540.) 

424.  The  act  of  March  28, 1868,  which  pro- 
vides that  state  certificates  of  purchase  of 
land  shall  be  received  as  prima  facie  evidence 
of  title,  applies  to  all  certificates  of  purchase 
issued  after  the  act  took  effect,  whether  issued 
upon  a  location  made  before  or  after  the  pas- 
sage of  the  act.  (Young  v.  Shinn,  48  (3al.  26.) 
Cited  67  Cal.  527;  60  Cal.  549;  69  C!aL  194;  83 

Cal.  110. 

425.  Under  the  act  of  April  27,  1863,  for 
the  sale  of  certain  lands  belonging  to  the 
state  (Stats.  1863,  p.  591),  the  re^ster's  cer- 
tificate of  purchase  of  school  or  lieu  land  is 
the  only  prima  facie  evidence  of  legal  title 
prior  to  a  patent.  (True  v.  Thompson,  42 
C^.  293.) 

426.  A  certificate  of  purchase  of  state  school 
lands  is  only  prima  facie  evidencecf  title,  and 
may  be  impeached,  in  an  action  of  ejectment, 
by  a  defendant  who  is  in  the  actual  occupa- 
tion of  the  premises,  by  proving  that  the 
land  is  fit  for  cultivation,  and  that  the  plain- 
tiff was  never  an  actual  settler  upon  it,  or 
that  he  is  not  a  citizen  of  the  United  States, 
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<r  that  his  affidavit  of  intention  to  purchase 
was  defective  in  not  stating  whether  the  land 
MS  or  was  not  euitable  for  cultivation,  as  re- 
quired by  the  code,  or  by  proving  in  any  man- 
ner that  plaintifi  could  not  le«illy  purchase 
the  land.  The  occupant  mav  show  under  the 
denials  of  his  answer  that  his  assailant  has 
no  title  or  rights  of  possession  in  and  to  the 
premises.    (Miller  v.  Prentice,  82  CaL  104.) 

427.  In  an  action  of  ejectment,  brought  by 
one  holding  a  certificate  of  purchase  from  the 
IJnited  States,  against  one  in  adverse  pos- 
session, ihe  effect  of  the  certificate  as  evidence 
bdng  statutory,  the  inquiry  as  to  adverse  pee- 
session  to  overcome  it  is  one  which  has  no  re- 
lation to  any  judgment  or  action  of  any  of  the 
officers  of  the  land  department,  by  virtue  of 
which  the  certificate  was  iseaed.  Adverse 
poenwoion  is  a  fact  to  be  determined  by  the 
state  courts.  (Haven  v.  Haws,  63 Gal.  452.) 
Cited  91  Cal.  544. 

488.  A  certificate  of  porchase  of  school  land 
issued  by  the  register  of  the  state  land-office 
IS  not  conclusive  of  the  li^ht  of  purchase  as 
sigainst  •  sabseqaent  applicant ;  and  the  lat- 
ter, even  after  tne  certificate  has  issued,  may 
institate  a  contest  to  determine  the  right  of 
porchase.  (Jacobs  v.  Walker,  76  Cal.  175.) 
Cited  77  Cal.  641;  98  Cal.  402. 

4S9.  In  ejectment  the  plaintifi  relied  upon 
a  certificate  of  purchase  issued  to  him  by 
the  register  of  the  land-office,  in  pursuance 
of  the  judgment  in   the  case   of   Laugcnour 
T.   Bbanklin,  67  Cal.  70,  and  the  defendant. 
upon  a  junior  application  to  purchase  the  land 
in  controversy.      Held,  upon  the  facts  ap- 
liearing,  the  right  of  the  plaintiff  to  the  cer- 
tificate of  purchase  for  the  land  in  dispute  is 
no  longer  open  to  controversy.    (Laugenour 
▼.Hennagin,  59  Cal.  625.) 
ated76  Cal.  587;  83  Cal.  110;  84  Cal.  602. 

430.  One  who  has  a  certificate  of  purchase 
from  the  state  for  a  sixteenth  section  is  not 
estopped  from  claiming  that  the  state  owned 
the  uuid,  as  against  one  who  is  a  mere  tres- 
passer, and  has  no  privity  with  the  title  of  the 
United  States,  by  the  fact  that  the  state  had, 
before  iasning  the  certificate,  selected  other 
land  in  its  place,  and  sold  the  same,  and  the 
purchaser  bad  received  therefor  a  patent  from 
the  United  SUtes.  (Figg  v.  Handley,  62  Cal. 
2H.) 

431.  The  holder  of  a  state  certificate  of  pur- 
chase of  public  land,  listed  over  to  the  state, 
can  recover  in  ejectment,  as  against  one  who 
filed  a  homestead  claim  on  the  same  in  the 
United  States  land-office,  after  the  holder  of 
the  certificate  located  it.  (Young  v.  Shinn,  48 
CaL  26.) 

432.  The  holder  of  a  certificate  of  purchase 
of  school  lands,  having  the  prima  facie  legal 
title,  has  power  to  dedicate  the  land  to  public 
use  for  the  purposes  of  a  highway.  (Watkins 
T.  Lynch,  71  Cal.  21.) 

433.  The  conveyance  of  the  land  pre- 
empted, and  delivery  of  the  certificate  of  pur- 
chase is  sufficient  evidence  of  an  assignment 
of  the  certificate,  and  all  rights  acquired 
thereto.    (Witcher  v.  (3onklin,  84  Cal.  499.) 

434.  Under  the  statutes  of  1859,  the  assignee 
«(  a  certificate  of  purchase  of  school  lands 


acquires  a  prima  &cie  legal  title  thereto, 
which  passes  by  a  Quitclaim  deed  of  the  land 
to  his  grantee;  and  a  patent  for  the  land  sub- 
sequently issued  to  the  assignee  inures  to 
the  benefit  of  the  grantee.  (Watkins  v. 
Lynch,  71  Cal.  21.) 

436.  The  assignee  of  the  holder  of  a  certif- 
icate of  purchase  is  not  protected  by  the  rule 
as  to  bona  fide  purchaaers,  because  he  is 
not  the  purchaser  of  the  legal  title,  but  ac- 
quires an  equity  merely.  (Taylor  v.  Weston, 
77  Cal.  634.) 
Cited  79  Cal.  831 ;  88  Cal.  327. 

436.  Assignee  of  a  certificate  issued  bv  the 
state  after  a  contest  in  tlie  land-office  relative 
to  the  land  in  question  takes  with  notice, 
and  is  not  a  bona  fide  purchaser,  within  the 
meaning  of  the  act  of  July  23,  1866,  to  quiet 
titles  to  land  in  Caliioniia.  (Aurrecoechea 
V.  Sinclair,  60  Cal.  532,  550.) 

437.  An  assignment  of  a  certificate  of  pnr> 
chase  of  land  issued  bv  the  state,  by  way  of 
security  for  a  debt  due  tiy  the  assignor  to  the 
assignee,  operates  as  an  equitable  mortgage 
on  the  interest  in  the  land  which  the  assignor 
acquired  by  virtue  of  the  certificate,  and  if 
the  assignee  pays  money  due  the  state  on  the 
certificate,  in  order  to  prevent  a  forfeiture  of 
the  assignor's  title,  the  money  so  paid  be- 
comes a  portion  of  the  mortgage  debt,  and  the 
court  wul  enforce  an  equitable  lien  for  the 
whole  sum.    (Hill  v.  Eldred,  49  Cal.  398.) 

438.  An  assignee  of  a  certificate  of  purchase 
of  state  lands,  who  took  with  actual  notice  of 
an  unrecorded  mortgage  by  his  assignor,  re- 
mains affected  as  a  purchaser  with  notice  of 
the  mortgage,  and  is  not  protected  by  the  fact 
that  he  assigned  hia  title  to  a  bona  fide  pur- 
chaser for  value  without  notice  of  the  mort- 
gage, who  reconveyed  the  land  to  him  after 
obtaining  a  state  patent  therefor;  and  the 
mortgage  may  be  enforced  against  a  subse- 
qaent  grantee  of  such  assignee,  who  took  a 
conveyance  after  record  of  the  mortgage,  and 
who  does  not  appear  to  have  paid  any  money 
on  hia  purchase.  (Huling  v.  Abbott,'  86  CaL 
423.) 

Assignee  of  certificate,  rights  against  holder 
of  tax  title.    See  poet,  XVI. 

Certificate  of  purchase  does  not  bar  right  to 
contest.    See  post,  XVII,  2. 

439.  The  act  of  March  27, 1872,  was  not  re- 
pealed by  implication  by  the  amendment  of 
1874  to  section  8618  of  the  Political  Code,  per- 
mitting the  owner  of  a  certificate  of  purchase 
which  IS  lost,  destroyed,  or  beyond  his  control 
to  make  proof  thereof  as  provided  in  such 
section,  and  procure  a  duplicate  certificate. 
(Cerf  V.  Reichert,  73  Cal.  360.) 

440.  A  duplicate,  dated  in  1873,  of  a  certifi- 
cate of  purchase  of  lieu  lands,  issued  by  the 
register  of  the  state  land-office  in  1861,  is  not 
evidence  sufficient  to  show  that  the  state  had 
sold  the  land  in  1861,  as  against  the  holder  of 
a  United  States  patent  lor  the  same  land, 
dated  prior  to  the  time  the  duplicate  certificate 
was  issoed.  (Laughlin  v.  McQarvey,  60  Cal. 
169.^ 

Cited  60  Cal.  649. 

441.  The  party  in  inch  case  should  prove 
the  series  «n  acts  required  by  law  to  entitle 
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bim  to  the  certificate  of  purchue,  and  pro- 
duce the  certificate  of  pnrchaae,  or,  having 
aoconnted  for  its  abeence,  prove  its  contents. 
(Laughlin  ▼.  HcGarvey,  60  Oal.  160.) 

442.  The  indorsement  by  the  officer  upon 
the  certificate  that  a  patent  has  been  issaed 
for  a  portion  of  the  tract  described  in  the  cer- 
tificate is  a  mere  memorandum  of  subsequent 
action,  and  does  not  amount  to  a  cancellation 
of  the  certificate.  (Wright  t.  Koseberry,  81 
Cal,  87.) 

443.  No  notice  of  issuance  of  certificate  of 
location  of  school  lands  by  the  officer  is  re- 
quired to  be  given  to  the  applicant.  (Bacbelder 
V.  Willey,  64  Cal.  44.) 

444.  A  certificate  of  location  of  state  school 
lands,  in  the  hands  of  the  person  to  whom  it 
is  issued  or  his  vendees,  is  prima  facie  evi- 
dence of  legal  title  upon  which  they  are  en- 
titled to  recover  in  ejectment,  as  against  one 
who  does  not  show  a  better  title.  (Stanway 
V.  Rubio,  51  CaL  41.) 

Cited  84  Cal.  502. 

445.  A  certificate  of  location  of  school  or 
lien  land,  issued  under  the  act  of  April  27, 
1863  (Stats.  1863,  p.  591),  is  not  evidence  of 
legal  title,  and  will  not  support  ejectment. 
(True  V.  Thompson,  42  Cal.  293.) 

446.  The  act  of  April  13. 1859  (SUts.  1859, 
p.  227),  in  so  far  as  it  made  a  certificate  of 
location  of  school  or  lieu  lands  prima  facie 
evidence  of  title,  was  superseded  and  repealed 
by  the  act  of  April  27,  1863  (Stats.  1863,  p. 
591),  which  inaugurated  a  new  system  of  land 
law,  intended  to  be  complete  in  itself.  (True 
V.  Thompson,  42  Cal.  293.) 

Surrender  of  certificate  of  purchase  on  is- 
suance of  patent.    See  poet,  XX,  1. 

447.  If  a  person  who  has  received  a  certifi- 
cate of  location  of  school  lands,  and  has  [«id 
for  the  same,  conveys  all  his  right  and  title 
to  the  same,  and  to  the  school  location  of 
the  same,  the  deed  conveys  all  the  right 
which  the  pnrchaser  from  the  state  has  ac- 
quired by  the  certificate  of  location  and  the 
payment  of  the  purchase  money.  (Stanway 
V.  Kubio,  51  Cal.  41.) 

448.  If  an  applicant  for  the  purchase  of 
school  lands  from  the  state,  who  has  received 
a  certificate  of  location  or  of  purchase,  while 
such  certificates  are  by  statute  declared  to  be 
prima  facie  evidence  of  title,  convevs  all  his 
interest  in  the  lands  described  in  tne  certifi- 
cate, the  conveyance  vests  in  the  grantee  all 
the  right  which  the  grantor  may  afterwards 
acquire  from  the  State  by  virtue  of  a  patent 
issued  to  him.  (Stenway  t.  Bubio,  61  Cal. 
41.) 

Cited  84  Cal.  614;  88  Cal.  1S6. 

449.  The  ri^ht  to  purchase  steto  lands  is  a 
personal  privilege,  which  cannot  be  trans- 
ferred by  direct  assignment  or  otherwise.  So 
held,  in  a  case  where  the  assignor  bad  made 
his  application  and  received  his  certificate 
of  location  before  making  the  assignment. 
(Churchill  v.  Anderson,  56  Cal.  56.) 

Cited  67  Cal.  160. 

Action  to  annul  certificate  of  purchaae.  Bee 
post,  XIV,  15. 

Location  of  school  land  warrante  on  lands 
reserved  from  sale.    See  post,  780. 


Payment  pending  applicatioii.  8oe  post, 
601. 

Certificate  of  purchase.  See  Swamp  and 
Overflowed  Lands,  IX. 

Mandamus  to  compel  register  to  iasiw  ob> 
tificate.    See  Mandamoa,  166. 

Illegal  certificate  by  register  of  United 
States  land-office  is  not  admissible.  See  Evi- 
dence, 205. 

Suit  bv  holder  of  certificate  of  jmrchaae  to 
quiet  title,  laches,  what  ia  not.  oee  Quieting 
Title,  81. 

Judgment  foreclosing  certificate  of  pur- 
chase, motion  by  successor  to  vacate.  See 
Judgments,  646,  et  seq. 

14.  Location  of  State  Land  Wairairta.  ■ 

460.  When  the  stete  iaanes  her  land  war- 
rant and  receives  the  sum  of  money  reqnind 
to  be  paid  therefor,  she  thereby  aelu  the 
amount  of  land  specified  in  the  warrant  oat 
of  the  five  hundred  thousand  acres  granted  by 
the  act  of  Congress,  and  anthorises  the  holder, 
as  her  agent,  to  locate  the  same  upon  any  va- 
cant lands  belonging  to  the  United  States 
subject  to  such  location.  When  this  location 
is  made,  the  locator  thenceforth  becomes  the 
owner  of  the  entire  beneficial  interest  in  the 
particular  tract  of  land  selected,  and  until 
the  issuinif  of  the  patent  the  stete  holds  the 
legal  tiUe  in  trust  lot  the  locator  who  has  be- 
come the  TMirchaaer.  (Blndworth  v.  I*ke,  S3 
Cal.  255.) 
ated  57  Cal.  76;  distinguished  78  Oal.  262;  16 

Nev.  234. 

451.  Where  8.  made  a  valid  location  of 
such  a  land  warrant  on  a  certain  three  hun- 
dred and  twenty  acre  tract  of  land,  which  was 
subject  to  such  location,  he  thereby  became 
the  owner  of  the  entire  beneficial  estete 
therein,  and  thereafter  the  state,  until  a  pat- 
ent issued,  held  the  legal  title  in  trust  for 
him.    (Bludworth  t.  Lake,  83  Cal.  266.) 

462.  The  public  lands  of  this  stete  were, 
previous  to  their  survey  by  the  general  gov- 
ernment, subject  to  location  by  the  holders  of 
school  warrante  issued  under  the  act  of  Mav 
3, 1852.  (Van  Valkenburg  v.  McCloud,  21  OaL 
330.) 

Cited  25  Oal.  255;  46  Oal.  668. 

463.  Under  the  act  of  Mav  3, 1852, "  to  pro- 
vide for  the  disposal  of  the  five  hundred  thou- 
sand acres  of  land  granted  to  this  stete  by  act 
of  Congress,"  school  land  warrante  can  only 
be  located  on  lands  belonging  to  the  United 
Stetes  subject  to  such  location.  (Farish  v. 
Coon,  40  Cal.  33.) 

454.  When  school  land  warrante  are  located 
on  lands  belonging  to  the  stete  not  subject  to 
such  location,  the  stete  is  not  estopped  from 
asserting  title  to  such  lands  by  the  fact  that 
the  puruiase  money  for  the  warrante  was  paid 
into  the  stete  treasury,  and  has  never  been 
refunded,  or  offered  to  be  refunded.  (Farish 
V.  Coon,  40  Cal.  33.) 

455.  The  purchaser  of  school  land  warrants 
was  bound  in  law  to  know  that  they  ooakl 
only  be  located  on  lands  belongmg  to  the 
United  Stetes.    (Farish  v.  Coon,  40  Cal.  33.) 

456.  Where  such  warrante  were,  through 
misteke,  located  on  other  lands  not  subject  to 
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location,  the  only  remedv  was  to  float  the 
warrants  and  locate  on  other  lands.  (Farieh 
T.  Coon,  40  Oal.  33.) 

457.  The  location  of  a  school  land  warrant 
isBued  under  the  act  of  May  3, 1852,  npun  un- 
turreyed  lands  of  the  United  States,  is  void, 
and  confers  no  right  whatever  upon  the  loca- 
tor. (Hastings  v.  Devlin,  40  Cal.  358.) 
Cited  46  Cal.  ^39,  244 ;  62  Cal.  653;  63  Oal.  24. 

458.  The  location.of  a  state  school  land  war- 
rant on  unsurveyed  public  land  is  void.  (Smith 
T.  Atbem,  34  Oal.  506.) 

Cited  48  Oal.  28;  49  Cal.  217;  63  Oal.  24;  60 
Oal.43J. 

459.  Lands  covered  by  the  ebb  and  flow  of 
the  tide  are  not  subject  to  location  with  school 
land  warrants ;  nor  does  the  location  of  such 
lands  with  school  land  warrants  confer  on  the 
locator  a  right  to  the  possession  as  against  the 
true  owner,  or  amount  to  a  color  of  title.  (Far- 
isb  V.  Ooon,  40  Cal.  33.) 

460.  Neither  the  United  States  register  for 
California,  nor  the  surveyor  general  of  the 
state,  have  authority  to  approve  the  location 
of  school  land  warrants  on  tide  lands  belong- 
ing to  the  state.  (Parish  v.  Coon,  40  Cal.  33.) 

461.  The  act  of  May  3,  1852,  makes  no  res- 
ervation of  mineral  lands,  and  there  is  no 
prohibition  against  locating  school  land  war- 
rants on  any  of  the  mineral  lands  in  the  state. 
(Kims  V.  Johnson,  7  Oal.  110.) 

462.  Location  of  school  land  warrants,  prior 
to  the  survey  of  the  land  on  which  they  are 
located  by  the  United  States,  is  void.  (Collins 
•?.  Bartlett,  44Cal.  371.) 

Cited  49  Cal.  217,  218;  89  Oal.  361;  distin- 
gatflhed  76  Cal.  505. 

463.  C,  being  the  holder  of  two  school  war- 
rants issued  under  the  state  act  of  May  3, 
1852,  located  with  them,  in  November  of  that 
Tear,  three  hundred  and  twenty  acres  of  pub- 
uc  land,  of  which  no  survey  had  at  that  time 
been  made  by  the  general  government,  took 
poeaeesion  of  the  same  and  occupied  it  until 
1857,  when  he  conveyed  the  premises  with 
the  warrants  to  M.,  and  be  subsequently  to 
the  defendant,  who  took  and  has  since  re- 
tained the  possession.  The  original  selection 
was  not  strictly  in  conformity  with  the  lines 
<^  the  subsequently  made  survey  of  the  United 
States,  but  after  such  survey  the  defendant 
caused  its  boundaries  to  be  uianged  so  as  to 
conform  with  the  lines  of  the  sectional  divis- 
ions established  by  the  survey,  and  deposited 
his  warrants  in  the  United  States  land-office 
of  the  district.  The  plaintifi  claims  under  a 
location  of  other  school  warrants  made  by  him 
npon  the  same  land  after  the  survey  by  the 
United  States.  In  ejectment  by  plaintiff  to 
recover  the  land  of  defendant,  held,  that  the 
location  by  0.  before  the  government  survey 
was  valid,  and  that  the  title  of  defendant 
should  prevail.  (Van  Valkenborg  t.  Mc- 
Clond,  21  Cal.  330.) 

464.  Validity  of  the  location  of  school  land 
warrants  is  not  affected  by  failure  to  publish 
a  notice  of  the  locator's  application  to  the 
register  for  a  certificate  of  location.  The  state 
certainly  was  in  no  way  prejudiced  by  the 
failure  to  publish  such  notice,  and  no  one  can 
ta.ke  advantage  of  the  omission  without  show- 
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ing  that  he  was  in  some  way  prejudiced  by  it. 
(People  ex  rel.  Hastings  v.  Jackson,  62  Cal. 
548,  554.) 

465.  The  object  of  the  law,  requiring  the 
record  of  entry  on  lands  under  school  land 
warrants,  was  to  give  notice  of  subsequent 
locators  and  settlers,  and  a  failure  to  record  it 
in  the  proper  office  will  not  make  the  location 
and  entry  void,  as  to  a  subsequent  locator 
with  actual  notice.  (Watson  t.  Bobey,  9  Cal. 
52.) 

466.  Provision  requiring  record  of  vatrv  on 
lands  under  school  warrants  is  like  that  of  the 
act  concerning  conveyances,  which  requires 
the  record  of  certain  instruments.  A  partv 
cannot  forfeit  his  rights  by  a  mistake  which 
injures  no  one.  A  partjr  cannot  complain  that 
he  was  injured  by  a  failure  to  record  in  the 
proper  office,  when  he  knew  the  fact  without 
the  record.    (Watson  v.  Kobey,  9  Cal.  52.) 

467.  In  awarding  certificate  upon  located 
land  warrant,  the  register  of  the  state  land- 
office  does  not  exceed  his  authority,  under  the 
fifty-ninth  section  of  the  act  of  18(S8,  if  he  is 
satisfied  the  location  made  is  ineffectual  or 
useless,  and  that  the  lands  located  would  not, 
by  reason  of  such  location,  be  lost  to  the  State. 
(Stuart  V.  Haight,  39  Cal.  87.) 

468.  The  determination  and  judgment  of  the 
register  upon  these  matters  are  not  the  sub- 
ject of  review  either  by  the  executive  or  the 
courts.    (Stuart  v.  Haight,  30  Oal.  87.) 
Cited  39  Cal.  210. 

469.  When  location  not  available,  in  conse- 
quence of  prior  claims  of  persons  holding  pre- 
emption rights  upon  the  lands  located,  the 
owner  of  the  warrants  will  be  entitled  to  du- 
plicate land  warrants,  in  accordance  with  the 
provisions  of  the  act  of  1868,  "  to  provide  for 
the  management  and  sale  of  the  lands  belong- 
ing to  the  sUte."  (Stuart  v.  Haight,  39  Cal. 
87.) 

470.  A  settler  upon  and  in  possession  of 
public  lands  of  the  United  States,  intending 
to  locate  the  same  under  the  State  School 
Warrant  Act  of  April  23,  1858,  will  lose  his 
rights,  as  against  one  subsequently  locating 
the  land  under  the  act,  and  receiving  the 
register's  certificate  of  purchase,  if  such  set- 
tler has  taken  no  steps  to  acquire  the  title. 
(Mott  V.  Hawthorn,  17  Cal.  58.) 

CStedSO  Oal.  365.) 

471.  The  action  was  brought  to  recover  land 
claimed  by  the  plaintiff  under  a  state  patent 
issued  in  September.  1875,  upon  an  applica- 
tion made  in  December,  1874.  The  only  de- 
fense set  up  in  the  answer  was  a  general 
denial  In  October,  1858,  the  defendant  lo- 
cated upon  the  land  a  school  land  warrant 
issued  under  an  act  of  the  legislatuire  passed 
on  the  3d  of  May,  1853,  to  provide  for  the  dis- 
position of  the  five  hundred  thousand  acres 
of  land  donated  to  the  state  bjr  the  United 
States.  At  the  time  of  the  location  the  land 
was  a  part  of  the  pnblic  domain  of  the  United 
States,  and  had  not  been  surveyed.  The  sur- 
vey was  made  in  1866,  and  thereupon  the 
state  selected  certain  lands,  including  the  de- 
manded premises,  in  part  satisfaction  of  the 
five  hundred  thousand  acre  grant.  In  1870 
the  lands  so  selected  were  listed  to  the  state 
by  the  commissioner  of  the  general  land-office, 
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with  the  approval  of  the  secretary  of  the  in- 
terior. Held,  that  the  location  was  valid  aa 
between  the  state  and  the  defendant,  that  as 
soon  as  the  land  was  listed  to  the  state  the 
title  passed  to  the  defendant,  and  that  proof 
of  the  facts  on  which  the  title  rested  was  ad- 
missible under  a  general  denial.  (Roberts  v. 
Columbet.  63  0al.  22.) 
Cited  88  Gal.  481 ;  91  Cal.  481. 

.  472.  Where  S.,  after  location  of  his  warrant, 
and  before  the  issue  of  patent  from  the  state 
to  him,  conveyed  all  his  right,  title,  and  in- 
terest in  the  located  land,  he  thereby  not  only 
conveyed  his  beneficial  interest  in  the  land, 
but  his  right  to  a  conveyance  of  the  legal 
title.    (Bludworth  y.  Lake,  33  Oal.  266.) 

IS.  Payment 

473.  When  a  purchase  of  part  of  the  unsold 
portion  of  the  five  hundred  thousand  acres 
panted  to  the  state  for  school  purposes  is 
initiated  by  a  gold  coin  payment,  under  section 
3494  of  the  Political  Code,  before  the  certificate 
of  purchase  is  issued,  the  purchase  cannot  be 
completed  by  the  surrender  of  school  land  war- 
rants, under  section  3502  of  said  code,  and  a 
patent  issued  upon  snch  final  payment  is  with- 
out lawful  authority.  But  such  payment  being 
made  and  accepted  in  good  faith  without 
fraud,  the  state  cannot  set  aside  the  patent 
without  restoring  the  warrants  paid  under  an 
erroneous  view  of  the  law,  and  the  holder  of 
the  certificate  of  purchase  is  entitled  to  con- 
clude the  purchase  by  a  gold  coin  payment 
under  section  3494,  in  tne  absence  of  a  prevent- 
ing statute.  (People  ex  rel.  Wallen  v.  Morris, 
77  Oal.  204.) 

474.  Under  the  {urovisionsof  section  3494  of 
the  PoUtical  Code,  the  payment  of  twenty  per 
cent  of  the  required  purchase  money  must  be 
made  within  fifty  days  from  the  date  of  the 
certificate,  or  the  right  to  purchase  becomes 
forfeited.    (Bachelder  v.  Willey,  64  Cal.  44.) 

475.  The  provisions  of  the  act  of  April  4, 
1870,  amendatory  of  the  act  of  1868,  to  the 
effect  that,  in  case  of  failure  to  make  the  first 
payment  for  the  land  purchased,  within  fifty 
days  from  the  approval  of  the  survey,  the 
land  shall  revert  to  the  state,  and  the  survey 
and  location  become  null  and  void,  is  merely 
declaratory  of  the  true  sense  of  the  statute. 
(Rowell  V.  Perkins,  66  Cal.  219.) 

476.  An  applicant  for  the  purchase  of  lands 
belonfring  to  the  state,  under  the  provisions  of 
the  act  of  March  28,  1868,  who  has  obtained  a 
certificate  of  location  from  the  surveyor  gen- 
eral, but  has  failed  to  pay  the  installment  of 
twenty  per  cent  of  the  purchase  money  within 
fifty  days  from  the  date  of  the  certificate, 
will  be  considered  aa  having  abandoned  his 
exclusive  right  to  purchase,  and  the  surveyor 
general  may  issue  a  new  certificate  to  anotner 
applicant  for  the  purchase  of  the  same  lands. 
(Eckart  v.  Campbell,  39  Cal.  256.) 

Cited  51  Cal.  6,  7 ;  66  Cal.  223 ;  74  Oal.  111. 

477.  In  an  action  to  annul  a  certificate  of 
purchase  of  school  lands  for  nonpayment  of 
interest,  the  service  of  summons  oy  publica- 
tion must  be  made  in  accordance  with  the 
provisions  of  the  Code  of  Civil  Procedure. 
(People  V.  Applegarth,  64  Cal.  229.) 

Cited  73  Cal.  259 ;  76  Cal.  401. 


478.  A  certified  copy  of  a  iadgment  purport- 
ing to  foreclose  and  annul  the  interest  of  a 
purchaser  in  a  certificate  of  purchase  of  state 
land,  upon  being  filed  with  the  register  of  the 
state  land-office,  as  provided  in  the  act  (rf 
1868,  is  not  conclusive  evidence  of  the  validity 
of  the  judgment  so  as  to  protect  subsequent 
purchasers  from  the  state  of  the  land  in- 
cluded in  the  certificates.  (Hyde  v.  Reddine, 
74  Cal.  493.) 

479.  In  an  action  to  annul  a  certificate  of 
purchase  of  land  sold  on  credit  by  the  state 
for  nonpayment  of  the  purchase  money,  if 
the  holdfer  of  the  certificate  is  known,  the  ac- 
tion must  be  brought  against  him  by  his  real 
name,  and  there  must  oa  a  personal  service  of 
summons.  In  such  case  the  summons  cannot 
be  served  by  publication.  (People  t.  Herman. 
46  Cal.  689.) 

480.  In  an  action  brought  by  the  state,  un- 
der the  act  of  1868,  for  the  sale  of  lands  be- 
longing to  the  state,  to  annul  a  certificate  of 
purchase  for  failure  to  make  i>ayment,  if  sum- 
mons is  published,  the  cost  of  publishing  the 
same  must  be  taxed  in  the  costs,  and  a  judg- 
ment rendered  against  the  defendant  there- 
for.   (Lawrence  v.  Booth,  46  Cal.  187.) 

481.  If  such  judgment  cannot  be  collected 
by  execution  out  of  the  defendant's  property, 
and  if  the  lands  are  school  lands,  the  coet  of 
publication  must  be  paid  by  the  state  oat  of 
the  general  fund.  (Lawrence  v.  Booth,  40 
Cal.  187.) 

482.  In  such  case,  the  board  of  examiners 
must  audit  the  claim  for  publishing  summons 
at  the  amount  taxed  by  the  district  court, 
even  if  no  specific  appropriation  has  been 
made  by  the  legislature  therefor.  (Lawrence 
V.  Booth,  46  Cal.  187.) 

Payment  on  purchase  of  swamp  lands.  See 
Swamp  and  Overfiowed  Lands,  XI. 

Surveyor  general,  duty  of  to  collect  fees. 
See  Surveyor  (3reneral,  2. 

IB.  Proeeeda  of  Sale,  How  Applied, 

483.  Provisions  of  the  Amendatory  School 
Land  Act  of  April  22, 1861,  requiring  that  the 
proceeds  of  sales  of  the  sixteenth  and  thirty- 
sixth  sections  shall  constitute  a  state  fund,  in- 
stead of  being  applied  for  the  benefit  of  the 
townships  in  which  the  lands  are  situated,  is 
constitutional  and  valid.  It  is  not  in  viola- 
tion of  the  grant  made  by  Congress,  nor,  in 
requiring  the  interest  upon  previous  sales 
made  under  the  act  of  1858  to  be  transferred 
to  the  state  fund,  does  it  impair  the  obliea- 
tion  of  a  contract.  (Wyman  v.  Banvard.  22 
Cal.  624.) 

484.  School  Land  Act  of  1858  is  not  a  grant 
of  the  interest  money  to  the  several  townsnips, 
but  merely  a  provision  as  to  the  manner  in 
which  a  certain  fund  shall  be  appropri- 
ated, and  subjectj  therefore,  to  the  future 
control  of  the  legislature.  (Wyman  v.  Ban- 
vard, 22  Cal.  624.) 

XT.  Gontraets  Relating  to   PsrehaM  of 
Lands  for  Others. 

485.  An  executory  contract,  made  by  a  pi^- 
emptor  before  proof  and  payment,  to  convey 
the  land  after  he  receives  a  patent,  is  null 
and  void.    (Huston  t.  Walker,  47  CaL  4S4.) 
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486.  An  agreement  between  settlers  upon 
onsurveved  public  lands  of  the  United  States, 
to  the  eCect  that,  after  their  reBpective  lands 
should  be  eurveyed  and  patents  obtained 
therefor,  each  would  convey  to  the  other  such 
land  embraced  in  the  patent  to  him  as  was  in 
the  posseesioa  of  the  other  at  the  time  of 
the  agreement,  is  void  under  section  2263  of 
the  United  States  Bevised  Statutes^  unless  the 
parties  are  settlers  and  have  their  improve- 
ments upon  the  same  legal  subdivision.  (Tur- 
ner  v.  Donnelly,  70  Oal.  697.) 
Cited  19  Col.  103. 

487.  One  Ensey,  an  applicant  for  the  pur- 
chase of  a' tract  oi  government  land,  made  an 
agreement  in  writing  with  the  defendant,  who 
was  in  possession  of  a  part  of  the  land,  that 
Ensey  should  procure  a  patent  from  the 
United  States  to  the  whole  tract,  and  would 
then  convey  to  the  defendant  the  land  pos- 
Besaed  by  him,  on  payment  of  his  proportion 
<rf  the  purchase  money  and  expenses.  Held, 
(1)  that  the  agreement  was  binding  upon  En- 
sey, and  any  purchaser  from  him  with  notice ; 
<2)  that  it  was  the  duty  of  Ensey  to  notify 
the  defendant  of  the  issuance  of  the  patent, 
and  the  proportion  of  the  purchase  money  to 
be  paid  by  him.  (Peasley  v.  Uart,  66  Cai. 
«22.) 

488.  There  is  nothing  in  the  Political  C!ode 
which  prohibits  the  sale  of  a  sixteenth  or 
thirty-sixth  section  to  one  who  has  contracted 
to  convey  to  another  a  part  of  the  land. 
(Thompson  v.  Hancock,  61  Cal.  110.) 

488.  An  agreement  by  a  pre-emptor  of 
public  land  to  convey  the  same  when  he 
should  thereafter  procure  a  patent  is  void, 
and  cannot  be  enforced  at  law  or  in  equity. 
(Thompson  v.  Doaksum,  68  Oal.  693.) 

490.  An  agreement  between  two  persons,  to 
the  eSect  that  if  either  shall  succeed  in  estab- 
lishing a  pre-emption  claim  to  a  tractof  land, 
he  shall  divide  the  land  with  the  other,  is  in 
eontravention  of  the  Pre-emption  Act,  and 
cannot  be  enforced.  (Damrell  v.  Meyer,  40 
Cal.  166.) 

CSted  68  Oal.  598;  70  Oal.  604;  81  Cal.  63;  84 
CJal.  416;  91  Cal.  117. 

491.  In  ejectment  brought  by  a  pre-emptor, 
twsed  on  the  patent  issued  to  him,  the  defend- 
ant cannot  set  up,  nor  will  a  court  of  equity 
enforce,  an  executorv  contract  to  convey  the 
land,  entered  into  Dy  the  plaintifi  tiefore 
making  proof  and  payment  as  a  pre-emptor. 
(Huston  V.  Walker,  47  Cal.  484.) 

Gted  68  Oal.  598;  81  Cal.  63;  84  Cal.  416. 

492.  An  agreement  to  file  a  homestead 
^im  upon  public  land  under  the  laws  of  the 
United  States,  and  to  obtain  title  thereto  for 
the  benefit  of  a  j^tnership  to  which  the 
applicant  belongs,  is  in  contravention  of  the 
spirit  and  policy  of  the  law,  and  is  illegal  and 
void.     (Estate  of  Groome,  94  Oal.  69.) 

493.  A  parol  agreement  by  such  applicant, 
after  bavmg  acquired  the  title  to  the  home- 
stead upon  a  settlement  of  his  accounts  with 
the  partnership,  "  that  the  land  belonged  to 
the  partnership,"  does  not  create  any  trust, 
or  vest  in  his  partners  any  estate  in  the  land. 
(Estate  of  Groome,  94  Cal.  69.) 

494.  An  agreement  to  procure  the  title  of 


the  United  States  to  land,  and  then  execute 
a  deed  to  the  other  contracting  party,  is  com* 
plied  with  by  procuring  a  patent  of  the  United 
States  to  the  other  party.  (Snow  v.  Ferrea, 
45  Cal.  195.) 

Contracts  violating  public  land  laws.  See 
Contracts,  III,  S,  b. 

Agreement  to  purchase  swamp.  lands  for 
another.  See  Swamp  and  Overfiowed  Lands, 
VIL  , 

Contract  to  purchase  school  land  warrants, 
le^lity  of.    See  Payment,  121. 

Sham  locations,  agreement  to  share.  See 
Contracts,  194. 

Illegal  contract  relating  to  timber,  note  for. 
See  Bills  and  Notes,  40. 

Contract  with  county  surveyor,  when  void. 
See  Contracts,  173. 

Illegal  contract  concerning,  objection  to  can- 
not be  first  taken  on  appeal.  See  Appeals, 
2418. 

Rescission  of  contract  relating  to  public 
land  to  qualify  one  as  witness,  enect  of  and 
renewal  of.    See  Witnesses,  V.  8,  c,  L. 

Contracts  in  contravention  oi  land  laws  not 
enforced.    See  Specific  Performance,  IV,  6. 

Agreement  to  convey.  See  Specific  Per- 
formance, 189. 

XTI.  Tax  Deed  or  SherUPs  Deed  of  In- 
terest in,  Bights  of  Holder. 

495.  A  tax  deed  to  school  land  sold  for  de- 
linquent taxes  assessed  to  the  holder  of  a 
certificate  of  purchase  therefor  passes  only 
the  equitable  title  of  the  applicant.  (Dom  v. 
Baker,  96  Cal.  206.) 

496.  Where  the  holder  of  a  tax  title  to  school 
land  for  which  a  certificate  of  purchase  has 
been  issued  has  not  perfected  his  equitable 
title  by  paying  the  balance  of  the  purchase 
money  due  the  state,  with  interest,  an  assignee 
of  the  applicant  for  purchase,  who  afterwards 
makes  such  payment  and  obtains  a  patent  for 
the  land,  acquires  the  legal  title  thereto, 
which  will  prevail  against  the  equitable  title 
of  the  holder  of  the  tax  title,  in  an  action  of 
ejectment  by  the  patentee,  if  no  equitable 
defense  is  pleaded  by  the  holder  of  the  tax 
title.    (Dom  v.  Baker,  96  Cal.  206.) 

497.  Under  the  act  of  March  27,  1872, 
where  land  has  been  sold  by  the  state,  and 
a  certificate  of  purchase  issuea  upon  part  pay- 
ment of  the  purchase  money,  and  afterwards 
the  land  has  been  sold  under  execution,  and 
a  sherifi's  deed  issued  therefor,  the  grantee 
named  in  such  deed  is  entitled  to  receive  a 
patent  for  the  land  upon  producing  and  sur- 
rendering the  sheriff's  deed  and  making  full 
payment.  In  such  a  case,  the  provisions 
of  section  3619  of  the  Political  Code,  re- 
quiring  the   surrender  of  the  certificate  of 

Surchase  before  the  issuance  of  the  patent, 
o  not  apply,  as  the  act  of  March  27,  1872, 
having  been  passed  at  the  same  session  of  the 
legislature  as  the  Political  Code,  prevails  over 
any  provisions  of  the  code  which  are  incon- 
sistent therewith.  (Cerf  v.  Reichert,  73  Oal. 
360.) 

Taxation,  public  land  is  not  subject  of.  See 
Taxation,  93. 

Exemption  from  taxation.  See  Taxation, 
189. 
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Claim  to  and  poflsession  of  public  land, 
power  to  tax.    See  Taxation,  IV,  6. 

Tax  title  to  school  land,  statute,  when  be^ns 
to  run  in  favor  of.  See  Statute  of  Limita- 
tions, 67. 

XTU.  Contest. 

/.  Katun  of;  ConUtt  Attumet  Statt't  Tftte. 

498.  An  action  brought  to  determine  a  con- 
test as  to  the  right  to  purchase  state  lands  is 
purely  statutory,  and  not  an  action  in  equity. 
(Campbell  t.  Cobum,  77  Cal.  3d.) 

499'.  A  contest  of  a  right  to  purchase  land 
from  the  state  is  a  proceeding  in  which,  from 
its  very  nature,  the  order  for  a  reference  of  the 
contest,  and  all  proceedings  prior  and  subse- 
quent thereto,  assume  the  title  of  the  land  to 
be  in  the  state,  certainly  so  far  as  the  plain- 
tiff and  defendant  are  concerned.  (Bode  t. 
Trimmer,  82  Cal.  613.) 

2.  KigU  io  CooiMt 

6(X),  A  contest  cannot  be  made  before  the 
surveyor  general  in  respect  to  the  right  to 
purchase  land  for  which  a  patent  has  been  is- 
sued to  one  of  the  parties.  (Somo  t.  Oliver, 
62  Cal.  378.) 
Cited  98  Cal.  402;  distinguished  68  Cal.  642. 

601.  If,  in  an  action  for  damages  for  a  ties- 
pass  on  land,  the  plaintifi  relies  for  title  upon 
certificates  of  purchase  issued  by  the  state, 
and  the  defendant  pats  in  issue  the  plain  ■ 
tiff's  title,  and  the  plaintifi  recovers  judg- 
ment, the  judgment  is  not  a  bar  to  an  action 
brought  by  the  defendant  against  the  plain- 
tiff to  determine  which  of  the  parties  has 
the  better  right  to  purchase  the  land  from 
the  state.     (Bosquett  v.  Crane,  61  Cal.  &0S.) 

602.  Whether  the  fraud  of  the  holder  of  the 
certificate  of  purchase,  in  obtaining  the  cei^ 
tificate,  is  an  injury  to  a  subsequent  appli- 
cant or  not  cannot  affect  his  statutory  right 
to  contest  the  certificate.  (McFaul  v.  Pfan- 
knch,  98Cal.  400.) 

603.  In  an  action  upon  a  reference  from  the 
land-office  to  determine  the  right  to  pur- 
chase, the  certificate  of  purchase  is  not  of 
itself  a  bar  to  inquiry  as  to  the  rights  of  the 
person  to  whom  the  certificate  was  issued. 
(Taylor  v.  Weston,  77  Cal.  634.) 

Cited  82  Cal.  516. 

604.  A  contest  as  to  the  right  to  purchase 
state  lands  may  be  made  after  a  certificate  of 
purchase  has  Men  issued  to  one  of  the  claim- 
ants.    (Gilson  V.  Robinson,  68  Cal.  639.) 
Cited  98  Cal.  402. 

606.  If  a  certificate  of  purchase  of  state 
lands  is  improperly  issued  by  the  register,  a 
subsequent  applicant  to  buy  the  same  land 
may  raise  a  contest  in  the  office  of  the  regis- 
ter as  to  the  right  to  purchase  the  land,  and 
the  register  may  refer  it  to  the  court  for  trial, 
and  the  court  may  annul  the  certificate  and 
grant  the  right  to  purchase  to  the  subsequent 
applicant.   (Cunningham  v.  Crowley,  61  Cal. 

Cited  64  Cal.  633;  68  Cal.  642;  77  Cal.  101; 

91Cal.  33;  98Cal.  402. 

606.  An  applicant  for  the  purchase  of  school 
lands  is  entitled,  upon  an  order  of  the  sur- 
veyor general  referring  his  contest  to  the 


saperior  court,  to  maintain  an  action  for  tha 
determination  of  his  right  to  purchase  such 
land,  as  against  one  to  whom  a  certificate  of 
purchase  has  been  issued,  if  the  state  is  not 
barred  by  the  statute  of  limitations  from  can- 
celing the  certificate  of  purchase  upon  suffi- 
cient ^unds,  and  no  other  statute  of  limita- 
tions IS  applicable  to  such  a  contest,  if  no 
fatent  has  issued  under  the  certificate.  (Mo- 
aul  T.  Ffankuch,  98  Cal.  400.) 

607.  The  right  of  an  applicant  to  purchase 
school  lands  to  contest  the  right  of  a  holder 
of  a  certificate  of  purchase  is  statutory,  and 
it  is  immaterial  whether  he  has  any  priority 
with  the  state,  which  is  the  paramount  source 
of  title;  nor  is  he  concluded  by  the  certificate 
of  i>urdiase  in  such  a  contest,  although  the 
certificate  is  made  prima  facie  evidence  of 
title  in  a  collateral  proceeding  as  against  an 
intruder.  (McFaul  t.  Ffai&uch,  08  CaL 
400.) 

608.  The  statute  does  not  make  it  the  dutr 
of  the  contestant  to  refund  the  money  paid 
by  the  purchaser  for  his  certificate  of  pur- 
chase, nor  to  offer  to  credit  the  purchaser 
with  such  payment,  and  he  need  not  allege 
in  his  complaint  an  offer  to  return  the  pur- 
chase money  so  paid.  (McFaul  v.  Ffankuch, 
98  Cal.  400.) 

Person  making  application  to  purchase 
pending  contest  cannot  contest.  See  post, 
565,  666. 

(jontest  of  right  to  purchase  swamp  lands. 
See  Swamp  and  Overnowed  Lands,  X. 

Trustee  may  compel  surveyor  to  allow  him 
to  contest.     See  Trusts  and  Trustees,  118. 

3.  Time  for  Commencament  of. 

609.  A  suit  concerning  the  right  to  pnrcbase 
lieu  lands  cannot  be  commenced  in  the  courts 
until  the  surveyor  general  has  made  an  appli- 
cation to  the  register  of  the  proper  land-office 
to  have  the  land  accepted  in  part  satisfaction 
of  the  grant  under  which  it  is  soneht  to  locate 
them.    (Berry  t.  Cammet,  44  Cal.  847. ) 

610.  Under  section  8417  of  the  Political 
CJode,  the  failure  of  a  partv  applying  for  the 
purchase  of  certain  state  lands  to  commence 
an  action  to  determine  a  contest  between 
himself  and  a  prior  claimant  as  to  the  right 
to  purchase,  within  sixty  days  after  an  order 
referring  the  contest  for  trial  is  made,  does 
not  deprive  him  of  the  right  to  make  a  second 
application  for  the  same  land,  and  on  the  lat- 
ter application  to  contest  the  right  of  the 

Srior  claimant  to  purchase.     (Greenwade  v. 
le  Camp.  72  Cal.  448. ) 
ated  79  Cal.  4. 

Failure  to  bring  action  in  time,  effect  of. 
See  post,  668. 

4.  Publication  of  Summons. 

611.  In  an  action  to  determine  the  right  of 
confiicting  claimants  to  purchase  certain  state 
land,  brought  in  pursuance  of  an  order  of 
reference  made  by  the  surveyor  general, 
the  superior  court  acquires  iurisdiction  of 
the  person  of  a  nonresident  defendant  by  the 
service  of  summons  upon  him  bv  publication. 
By  applying  to  purchase  the  land,  the  de- 
fendant must  be  held  to  consent  to  this  mode 
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«f  serrice  in  advance.    (Lobrae  y,  Mnllan,  70 

Cal.  150.) 

Cited  82  Cal.  516. 

5.  Sumyor  Ge/ierata  Duty  to  Hear;  Reference 
of  and  Jurisdiction  of  Courts. 

512.  It  is  daty  of  aurveyor  general  to  hear 
and  determine  all  contesta  which  may  be 
brought  before  him  by  any  person  touch- 
ing the  right  of  the  state  to  sell  lands,  or  of 
the  applicant  to  purchase  the  game  even 
thooga  the  contestant  does  not  seek  to  pur- 
ebase.  (IVler  v.  Houghton,  25  Cal.  26. ) 
Cited  25  Cfal.  250:  30  Cal.  608;  48  Cal.  609; 

68  Cal,  476;  74  Cal.  177. 

513.  The  surveyor  general  is  to  determine 
<mly  those  contests  about  the  purchase  of 
lands  in  which  the  survey,  "or  purely  a  quea- 
ti<Mi  of  fact,"  is  involved.  (Hinckley  v. 
Fowler.  43  Cal.  56.) 

614.  When  a  question  of  law  only  is  in- 
volved, or  one  of  law  and  fact,  in  relation  to 
porchaae  of  tide  lands,  the  parties  are  to  be 
referred  to  the  courts  for  the  settlement  of 
Bach  questions.  (Hinckley  v.  Fowler,  43 
CaL66.) 

615.  The  demand  for  reference  of  a  contest 
of  the  right  to  purchase  state  lands  need  not 
be  made  in  writing.  (Espinosa  v.  Fhelan,  77 
Gal.  100.) 

516.  The  action  was  brought  to  determine 
•  contest  as  to  the  right  to  purchase  certain 
state  lands.  The  order  of  tne  surveyor  gen- 
eral referring  the  contest  for  trial,  after  re- 
citing what  bad  been  done  by  and  for  each  of 
the  parties  to  give  him  a  right  to  purchase, 
and  that  the  plaintiff  had  filed  a  demand  that 
the  contest  be  referred  to  the  proper  court, 
read  aa  follows :  "  It  is  therefore  ordered  and 
directed  that  the  said  parties  be  and  thev  are 
hereby  referred  to  the  district  court  of  the 
twentieth  judicial  district  in  and  for  Mon- 
terey county  for  a  final  determination  of  said 
conflicting  claims."  Held,  that  the  order 
was  sufficient  to  refer  the  conteat,  and  to 
give  the  court  juriadiction  of  the  caae.  (Oil- 
son  V.  Robinson,  68  Cal.  539. ) 

Cited  82  Cal.  573;  83  Cal.  300;  90  Cal.  47;  98 
CaL  402. 

517.  A  clerical  error  in  the  order  of  refer- 
ence of  a  conteat  of  the  right  to  purchase 
state  lands,  by  an  evident  omission  in  the 
recital  of  the  demand  for  reference,  should 
be  disr^arded,  and  will  not  affect  the  juris- 
diction of  the  superior  court  to  determine  the 
contest.     (Espinosa  v.  Phelan,  77  Cal.  100.) 

518.  Whether  the  contest  is  initiated  by  the 
protest  and  demand  in  the  ofiBce  of  the  regis- 
ter or  sorveyor  general,  under  section  3414 
of  the  Political  Code,  does  not  affect  the  valid- 
itv  of  an  order  of  reierence  made  by  a  deputy 
wbo  acted  in  that  capacity,  and  signed  and 
sealed  the  order  for  both  register  and  sur- 
veyor general,  the  surveyor  general  being  ex 
officio  register.  (Espinosa  v.  Phelan,  77  Cal. 
100.) 

519.  The  certificate  of  the  surveyor  general 
to  the  copy  of  the  order  referring  the  contest 
for  trial  need  not  expressly  state  that  the  or- 
der had  been  entered  in  a  record  book  in  his 
office.    (Jacobs  v.  Walker,  76  Cal.  175.) 


520.  Under  sections  3414  and  3415  of  the 
Political  Code,  the  superior  court  obtains 
jurisdiction  of  an  action  to  determine  a  con- 
test between  conflictine  claimants  of  the  right 
to  purchase  state  lands,  which  has  been  re- 
ferred to  it  for  trial,  although  the  certified 
copy  of  the  order  for  trial  does  not  affirma- 
tively ahow  that  the  order  was  entered  in  a 
record  book  in  the  office  of  the  surveyor  gen- 
eral. If  the  surveyor  general  certines  that 
the  copy  of  the  order  is  a  copy  of  a  document 
on  file  in  his  office,  it  will  be  presumed  that 
the  order  was  regularly  entered  in  a  record 
book.  (Eads  v.  Clarke,  68  Cal.  481,  cited  70 
Cal.  248,  76  Cal.  177 ;  Gould  v.  Lanterman, 
70  Cal.  247.) 

521.  The  judicial  department  of  the  state 
has  no  jurisdiction  of  controversies  arising 
between  applicants  for  the  purchase  of  state 
lands,  except  in  cases  where  such  jurisdiction 
is  expressly  conferred  by  statute.  (Berry  v. 
Cammet,  44  Cal.  347.) 

Cited  55  Cal.  43. 

622.  The  only  contest  in  reai>ect  to  the  rig;ht 
to  purchase  state  lands  of  which  the  district 
courts  have  jurisdiction  are  those  which  arise 
in  the  surveyor  general's  or  register's  office. 
(Vance  v.  Evans,  52  Cal.  93.) 

Cited  08  Cal.  402. 

623.  The  district  court  has  no  jurisdiction 
to  try  the  right  of  a  party  to  purchase  state 
lands,  under  the  act  of  1868,  unless  a  contest 
has  been  set  on  foot  in  the  register's  office  by 
a  demand  made  by  one  of  the  parties  that  a 
trial  be  had  in  the  proper  court,  or  unless,  in 
the  judgment  of  the  register,  a  question  of 
law  IB  involved.  (Keema  v.  Doherty,  61  Cal. 
3.) 

Cited  98  Cal.  402. 

524.  The  judicial  department  of  the  state 
has  no  jurisdiction  of  a  contest  between  op- 
posing applicants  for  the  purchase  of  state 
lands,  unless  it  has  been  speciallv  referred  to 
a  court  by  the  surveyor  general  or  register 
of  the  state  land-office,  under  section  1314  of 
the  Political  Code ;  and,  as  a  jurisdictional 
fact,  the  order  must  be  proffered  or  averred 
in  tne  complaint  and  proved.  (Danielwiti  v. 
Temple,  55  C!al.  42.) 

Cited  74  Cal.  682;  98  Cal.  402. 

525.  In  an  action  to  trv  the  rights  of  con- 
testants to  purchase  state  lands,  tne  jurisdic- 
tion of  the  district  court  (under  the  late  con- 
stitution) depended  upon  the  fact  that  the 
surveyor  general  had  made  an  offer  referring 
the  contest ;  and  it  was  therefore  necessary 
for  the  plaintiff  to  allege  and  prove  the  mak- 
ing of  the  order,  but  not  necessary  for  him  to 
allege  that  a  certified  copy  of  the  order  was 
filed  in  the  district  court  before  the  com- 
mencement of  the  action.  (Lane  v.  Fferdner, 
66  Cal.  122,  cited  67  Cal.  134,  68  Cal.  484, 643, 
74  Cal.  178,  82  Cal.  573;  Lane  v.  Fferdner,  57 
Cal.  134.) 

526.  If  an  application  is  made  to  the  regis- 
ter of  the  state  land-office  to  purchase  land, 
and  a  protest  is  filed  on  the  ground  that  the 
state  has  no  title,  and  that  the  title  is  in  the 
protestant,  and  that  he  has  the  better  right 
to  purchase,  and  a  contest  arises  before  the 
state  register,  which  he  refers  to  the  district 
court  for  trial,  and  an  action  is  commenced 
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in  the  district  court,  it  has  iariBdiction  to  de- 
termine the  question  whether  the  Btate  has 
title  to  the  land.     (Thompson  t.  True,  48 
Cal.  602.) 
ated  74  Cal.  177. 

Jurisdiction  of  supreme  court  of  United 
States  over  contest.    See  Appeals,  3372. 

S.  Partita;  8tat»  a»  Party, 

627.  In  s  contest  over  a  right  to  purchase 
land  from  the  state,  an  applicant  to  pur- 
chase, and  one  who  protested  against  the  ap- 
proTid  of  bis  application,  should  not  be  joinM 
in  the  same  answer.  (Cadierque  v.  Duran, 
49  Cal.  356.) 

528.  The  state  is  not  a  necessary  party  to 
an  action  to  determine  whether  the  holder  of 
the  certificate  of  purchase  was  not  entitled  to 
purchase ;  but  the  order  of  the  surveyor  gen- 
eral referring  the  rights  of  the  parties  to  the 
sui>erior  court  upon  a  proper  contest,  without 
which  that  court  has  no  jurisdiction  to  act,  is 
in  the  nature  of  a  bill  of  interpleader  and 
binds  the  state  by  the  result  of  the  action. 
(McFaul  V.  Pfankuch,  98  Cal.  400.) 

629.  Where  a  controversy  arises  before  the 
surveyor  general  of  the  state  as  to  conflicting 
claims  regarding  the  purchase  of  state  lands, 
and  is  referred  to  the  court  for  determination, 
the  validity  of  a  certificate  of  purchase  is- 
sued to  the  defendant  will  not  be  adjudicated, 
when  the  state  is  not  a  party  to  the  proceed- 
ing, and  the  plaintifi  fails  to  show  any  right 
in  mmself.     (Urton  v.  Wilson,  65  Cal.  11.) 

7.  PItadingt  and  Eridenee. 

630.  Ordinary  rules  of  pleadings  and  of  evi- 
dence are  to  be  observed,  and  judgment  is  to 
be  rendered  as  in  ordinary  adversary  proceed- 
ings.    (Hinckley  v.  Fowler,  43  Cal.  56.) 

631.  In  an  action  to  determine  a  contest 
arising  in  the  surveyor  general's  or  register's 
ofBce,  each  party  must  allege  facts  sufficient 
to  show  that  he  is  entitled  to  the  issue  of  a 
certificRte  to  him.  (Wright  v.  Laugenoor,  66 
Cal.  280.) 

632.  In  an  action  brought  to  determine  a 
contest  arising  in  the  office  of  the  surveyor 
general  as  to  the  right  of  the  contestants  to 
purchase  state  lands,  each  party  is  an  actor, 
and  must  allege  in  his  pleadings  all  the  facts 
upon  which  he  relies  as  showing  his  right  to 
become  the  purchaser,  and  the  steps  he  has 
taken  to  avail  himself  of  such  right;  and, 
failing  to  do  so,  he  has  no  standing  in  court. 
(Dillon  V.  Saloude,  68  Cal.  287.) 

Cited  68  Cal.  477;  74  Cal.  178;  83  Cal.  300. 

533.  When  a  contest  in  the  surveyor-gen- 
eral's office,  in  relation  to  the  right  to  pur- 
chase land  from  the  state,  is  referred  to  the 
proper  court  for  determination,  the  parties 
who  are  applicants  to  purchase  must  each 
state,  in  bis  pleading,  all  the  facts  upon  which 
he  relies  as  showing  his  ri^bt  to  become  a 
purchaser,  and  the  steps  which  he  has  taken 
to  secure  his  right  to  purchase.  (Cadierque 
V.  Duran,  49  Cal.  356.) 
Cited  56  Cal.  124;  60  Cal.  649;  68  Cal.  270, 

477,  542;  78  Cal.  117;  82  Cal.  673;  83  Cal. 

300;  84  Cal.  614;  94  Cal.  228. 

634.  In  an  action  to  determine  a  contest  re- 


specting the  right  to  locate  university  landk 
each  party  is  an  actor,  and  must  allwe  ana 
prove  all  the  facts  upon  which  he  relies  as 
showing  his  right  to  become  a  purchaser,  and 
the  steps  he  has  taken  to  avail  nimself  of  and 
secure  his  right  to  make  the  purchase.  (Cash- 
ing V.  Keslar,  68  Cal.  473.) 

Each  party  must  allege  and  prove  strict 
compliance  with  the  law.     See  ante,  525. 

635.  In  an  action  to  determine  a  contest  aa 
to  the  right  to  purchase  certain  state  lands, 
the  plaintiff,  not  having  shown  a  right  to  pur- 
chase in  himself,  is  not  entitled  to  recover  be- 
cause of  the  insufficiency  of  the  allegations  or 
proof  of  the  defendant.  (Manley  v.  Cunning- 
ham, 72  Cal.  236.) 

536.  In  an  action  to  determine  a  contest 
arising  in  the  surveyor  general's  office  in  re- 
spect to  the  right  to  purchase  lands  from  the 
state,  the  defendant  is  not  entitled  to  a  judg- 
ment awarding  him  the  right  to  purchase 
because  the  plaintiff  has  failed  to  make  out  a 
case ;  nor  is  he  entitled  to  such  judgment  un- 
less the  answer  and  complaint  state  facts 
which  show  he  has  a  right  to  purchase. 
(Christman  v.  Brainard,  51  Cal.  634.) 
Cited  68  Cal.  642;  78  Cal.  516. 

537.  When  a  controversy  between  applicants 
for  the  purchase  of  state  lands  is  referred  to 
the  courts  for  decision,  the  complaint  in  the 
action  must  state  not  only  that  the  parties 
are  contesting  claimants  for  the  purchase  of 
the  land,  but  also  all  the  facts  conferring  inris- 
diction  on  the  court,  such  as  the  proc^aings 
before  the  surveyor  general,  and  the  order 
made  by  him  referring  it  to  the  courts. 
(Berry  v.  Cammet,  44  Cal.  347.) 

Cited  56  Cal.  123. 

638.  A  complaint  in  an  action  between  con- 
testing applicants  to  buy  lieu  lands  must  aver 
that  the  surveyor  general  has  made  applica- 
tion to  the  register  to  have  the  land  accepted 
in  part  satisfaction  of  the  grant  under  wnich 
it  is  sought  to  locate  them.  (Berry  v.  Cam- 
met,  44  Cal.  347.) 

639.  A  complaint  in  an  action  to  determine 
a  contest  as  to  the  right  to  purchase  state 
lands  must  allege  the  factSj  so  that  the  court 
may  see  whether  the  application  was  made 
in  aue  form  or  not.  An  allegation  that  the 
plaintiff  filed  his  "affidavit  and  application  in 
due  form"  is  the  statement  of  a  mere  conclu- 
sion, and  is  insufficient.  (McEntee  v.  Cook, 
76  Cal.  187.) 

640.  The  complaint  in  the  action  to  deter- 
mine a  contest  of  a  right  to  purchase  school 
land  need  not  allege  the  grounds  of  the 
plaintiff's  protest  in  the  office  of  the  sur^ 
veyor  general.  (Jacobs  v.  Walker,  76  Cal. 
175.) 

641.  In  an  action  to  determine  a  contest  in 
respect  to  the  right  to  purchase  lands  from 
the  state,  it  is  not  sufficient  to  plead  a  certifi- 
cate of  purchase,  but  facts  must  be  stated 
which  authorize  the  certificate  to  issue. 
(Christman  v.  Brainard,  51  Cal.  534.) 
Cited  55  Cal.  282;  56  Cal.  124 ;  68  Oal.  643;  76 

Cal.  77;  82  Cal.  573;  83  Cal.  300. 

642.  A  complaint,  which  seeks  to  obtain 
equitable  relief  on  toe  ground  of  the  superior 
claims  of  the  plaintiff  to  the  right  of  pre- 
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•mption  of  the  land  in  controversy,  mnst 
show  that  plaintiff  waa  qualified  to  acqnire  a 
pre-emption  right,  and  that  all  the  steps 
necessary  under  the  act  of  Congress  to  ac- 
quire one  were  taken.  (Quinn  v.  Kenyon,  88 
Cal  490  ) 
Cited  es'Ckl.  186;  87  Cal.  298. 

543.  In  soch  case,  a  complaint  which  fails 
to  ebow  that  the  plaintiff  eyer  contemplated 
acquiring  a  pre-emption  right,  or  that  he 
vonld  have  done  so,  or  that  he  in  any  waj 
loet  any  thing  by  the  acts  of  the  defendant,  is 
fatally  defective.  (Qoinn  v.  Kenyon,  38  Cal. 
489.) 

544.  The  complaint  in  an  action  to  deter- 
mine a  contest  as  to  the  right  to  purchase 
state  lands  sufficiently  avers,   as  against  a 

Kneral  demurrer,  that  an  order  of  reference 
id  been  made,  when  it  alleges  that  on  a  par- 
ticular day  the  surveyor  general  referred  the 
contest  to  the  superior  court  for  adjudication, 
and  that  the  order  of  reference  was  on  the 
same  day  filed  with  the  derk.  (BiddeU  v. 
Mullan,  77  Cal.  677.) 

545.  In  such  an  action,  where  the  defendant 
claims  to  be  a  preferred  purchaser  of  swamp 
land  under  the  act  of  April  4, 1870,  on  the 
ground  of  settlement  prior  to  the  survev,  he 
must  allege  in  his  answer  that  the  laud,  was 
"  occupied  for  the  purposes  of  tillM;e  or  graz- 
ing," and  (if  the  plat  has  been  filed)  that, 
within  ninety  days  after  the  filing,  he  filed  an 
application  to  have  his  possessory  claim  sur- 
veyed.    (Ramsey  v.  Floumoy,  58  Cal.  260.) 

546.  Where  the  complaint  of  the  applicant 
alleged  the  contents  of  his  affidavit  and  appli- 
cation to  purchase,  which  stated  that  be  was 
an  actual  settler  upon  the  iand,  and  that  he 
desired  to  purchase  the  land  for  bis  own  use 
and  benefit,  and  bad  made  no  contract  or 
Rgieement  to  sell  the  same,  and  further  al- 
leg«»d  that  "  at  the  time  of  making  said  affi- 
davit and  application,  all  the  matters  and 
things  therein  stated  were,  ever  since  have 
been,  and  now  are  true,"  an  objection  that 
the  complaint  does  not  show  that  at  the  day 
of  the  commencement  of  the  action  the  plain- 
tiS  was  an  actual  settler  upon  the  land,  or 
that  be  then  desired  to  purchase  it  for  his 
own  use  and  benefit,  cannot  be  urged  upon 

Sneral  demurrer.    (McFaul  t.  Pfankuch,  98 
J.  400.) 

Alleftation  of  making  of  order.  See  ante, 
990,391. 

547.  It  is  an  abuse  of  discretion,  in  action 
to  determine  a  contest  as  to  the  right  to  pur- 
chase state  land,  for  the  court  not  to  allow 
the  complaint  to  be  amended  by  alleging  that 
a  demand  for  an  order  of  reference  had  been 
made  by  the  plaintiff,  and  the  time  when 
such  demand  was  made,  so  as  to  show  that 
be  had  complied  with  the  provisions  of  sec- 
tion 3498  of  the  Political  C!ode,  as  amended 
on  March  14, 1885.  (BiddeU  v.  Mullan,  77 
Cal.  577.) 

548.  In  an  action  by  an  applicant  for  the 
purchase  of  state  school  land,  to  contest  the 
appUcatiqus  of  the  defendants  to  purchase 
toe  same  lands,  and  to  have  them  declared 
invalid  and  of  no  effect,  an  answer  by  one  of 
the  defendants,  showing  that  bis  application 
was  filed  in  the  ofiSce  of  the  surveyor  general 


upon  a  certain  date,  more  than  one  year  pre- 
vious to  the  commencement  of  the  action, 
but  failing  to  aver  that  within  six  months 
thereafter  he  demanded  an  approval  of  his 
application,  or  made  demand  of  an  order  of 
reference,  or  that  a  reference  to  a  court  had 
been  made  as  provided  by  section  3498  of  the 
Political  Code,  is  insufficient  and  fatally  de> 
fective.  The  application  to  purchase  became 
void  at  the  expiration  of  six  months  unless 
the  action  indicated  was  taken,  and  it  was 
necessary  to  aver  it  to  have  been  so  taken. 
(Burns  v.  Scooffy,  98  Cal.  271.) 

549.  The  trial  court  erred  in  ordering  such 
answer  to  be  stricken  from  the  files  on  the 
ground  of  its  insufficiency,  and  in  refusing  to 
allow  the  defendant  to  file  an  amendment 
thereto  to  cure  the  defects  therein,  it  appear- 
ing from  the  affidavits  in  support  of  the  mo- 
tion that  the  omission  of  the  necessary  allega- 
tions from  the  answer  were  in  all  prooability 
an  oversight  on  the  part  of  the  attorney  who 
drew  the  pleading,  (Bums  v.  Scooffy,  w  Cal. 
271.) 

550,  In  an  action  to  determine  conflicting 
claims  to  purchase  state  land  upon  a  contest 
referred  to  the  court  by  the  surveyor  general, 
it  is  necessary  for  the  defendant  to  show  in 
his  answer  that  he  is  entitled  to  purchase  the 
land  claimed  by  the  plaintiff,  in  order  to  give 
him  a  standing  in  court ;  the  mere  denial  of 
the  plaintiff's  right,  without  the  allegation  of 
facta  showing  a  right  in  the  defendant,  will 
not  raise  any  contest  between  the  defendant 
and  plaintiff.  (Ramsey  v.  Floumoy,  58  Cal. 
260.) 

Cited  68  Cal.  270,  477 ;  83  Cal.  800. 

561.  An  averment  in  the  answer  of  one  who 
protested  against  the  approval  of  the  applica- 
tion of  another,  that  his  protest  was  filed  un- 
der a  mistake,  is  not  equivalent  to  a  with- 
drawal of  the  protest,  and  until  his  protest  is 
withdrawn,  he  is  to  be  regarded  as  protest- 
ing.   (Cadierqne  v.  Duran,  49  Cal.  366.) 

652,  If  one  party  merely^  protests  against 
the  approval  of  an  application  of  another,  be 
must  state  the  facts  constituting  the  ground 
of  his  opposition.  (Cadierque  v.  Buran,  49 
Cal.  356.) 

563.  The  action  was  brought  to  determine 
a  contest  which  had  arisen  in  the  land-office 
of  the  university  of  the  state  between  two  op- 
posing applicants  to  locate  and  purchase  the 
land  in  question.  The  plaintiff  was  the  first 
applicant,  and  the  court  rendered  judgment 
in  nis  favor  on  the  pleadings  without  hearing 
any  evidence.  The  answer  denied  the  allega- 
tion of  the  complaint  that  the  land  bad  b^n 
selected  by  the  land  agent  of  the  university 
as  a  part  of  the  one  hundred  and  fifty  thou- 
sand acres  of  land  granted  to  the  state  for  an 
agricultural  college,  and  also  the  allegation 
that  there  were  no  improvements  on  the  land 
when  the  plaintiff  filed  his  application  to 
purchase.  Held,  that  the  judgment  was  er- 
ronepns,  and  that  the  denials  were  sufficient 
to  put  the  plaintiff  to  proof  of  his  allegations 
as  to  the  selection  of  the  land  and  his  right  to 
purchase  it.  (Cushing  t,  Keslar,  68  Cal. 
473.) 

654.  The  burden  rests  upon  either  party  to 
establish  his  own  right;  and  the  fact  that 
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the  complaint  anticipates  the  case  of  the  de- 
fendant by  negative  ayermenta  as  to  his 
qaalificationB  and  right  to  purchase  does  not 
alter  the  rule  or  shift  the  burden.  (Lane  t. 
Pferdner,  56  Cal.  122.) 

655.  The  rule  that  each  party  to  a  contest 
of  the  right  to  purchase  state  lands  is  an 
actor,  and  must  set  forth  in  hia  pleadings  and 
show  b^  his  proofs  that  be  has  strictly  com- 
plied with  the  law,  does  not  change  the  rule 
of  the  Code  of  Civil  Procedure  that  material 
allegations  which  are  not  denied  must  be 
taken  as  true.  (Prentice  t.  Miller,  82  Cal. 
670.) 

666.  It  is  necessary  for  each  contestant  to 
allege  and  prove  that  the  land  applied  for 
was  surveyed  by  the  United  States  at  the 
time  they  severally  sought  to  purchase  it. 
But  if  the  pleadings  on  both  sides  allege  the 
fact  of  such  survey,  a  recital  in  a  certified 
copy  of  the  order  of  reference  by  the  state 
surveyor  general,  introduced  in  evidence 
without  objection,  setting  forth  that  the 
register  of  the  United  States  land-office  had 
certified  to  the  state  that  there  was  no  valid 
claim  to  the  land  adverse  to  that  of  the  state, 
sufficiently  tends  to  prove  the  filing  of  an  ap- 
proved survey  bv  the  United  States  surveyor 
general  in  the  United  States  land-ofBce,  and 
a  listing  of  the  land  to  the  state  by  the  regis- 
ter of  the  United  States  land-office,  to  sustain 
findings  of  such  facts.  (Prentice  T.  Miller, 
82  Cal.  670.) 

657.  In  an  action  to  determine  the  ri^ht  to 
purchase  school  land  from  the  state  as  timber 
land,  it  is  not  error  to  permit  a  witness  to  be 
asked  what  it  would  cost,  in  his  judgment,  to 
clear  off  the  land  in  question,  where  it  ap- 
pears that  the  witness  had  an  ordinaiy  knowl- 
edge, as  a  farmer  and  logger,  of  land  and  its 
qualities.  It  is  for  the  trial  court  to  deter- 
mine the  weight  to  be  given  to  such  evidence. 
(Barnum  v.  Bridges,  81  Cal.  604.) 

558.  The  failure  of  an  applicant  for  the  pur- 
chase of  state  lands  to  bring  his  action  to  de- 
termine a  contest  as  to  the  right  to  purchase 
within  sixty  days  after  the  order  of  reference 
was  made,  as  required  by  section  3417  of  the 
Political  Code,  does  not  prevent  him,  in  an 
action  instituted  under  a  subsequent  applica- 
tion and  order  of  reference,  from  introducing 
evidence  of  acta  of  actual  settlement  upon  the 
land,  which  had  been  performed  by  him  prior 
to  tne  date  when  the  sixty  days  expired 
within  which  be  should  have  instituted  his 
action  under  the  first  order  of  reference. 
(Oreenwade  v.  Decamp,  79  Cal.  1.) 

Issuance  of  subpoena  to  appear  before 
United  States  land  officials.  Bee  Mandamus, 
86. 

Perjury  before  land-office,  state  court  has 
no  jurisdiction.    See  Criminal  Law,  2524. 

8.  Submission  on  the  Pleadings. 

569.  In  an  action  to  decide  a  contest  con- 
cerning the  rights  of  parties  to  purchase  state 
lands,  wherein  the  complaint  is  insufficient 
to  authorize  a  judgment  for  plaintiff,  and  the 
answer  sets  up  affirmative  matter  requiring 
proof,  and  the  cause  is  submitted  on  the 
pleadings  without  the  introduction  of  any 
evidence,    held,  that   the   cause    stands  as 


though  it  had  been  submitted  on  the  com- 
plaint alone,  which,  though  insufficient  to  en- 
title the  plaintiff  to  relief,  cannot,  of  itself,  be 
made  the  basis  of  affirmative  relief  to  the  de- 
fendant.    (Rogers  v.  Shannon,  62  Cal.  99.) 

660.  The  defendant  in  such  case  may  have 
judgment  for  costs.  (Rogers  v.  Shannon,  52 
Cal.  99.) 

9.  Itttenrention:  Diselaimer. 

661.  Although  the  petition  in  intervention 
filed  by  an  actual  settler  may  not  show  his 
right  to  intervene  in  the  contest,  the  court, 
having  the  duty  cast  upon  it  to  in<^nire 
whether  either  party  to  the  contest  is  entitled 
to  purchase  the  land,  and  to  adjudge  accord- 
ingly, may,  in  its  discretion,  allow  the  inter- 
Tenor,  as  an  amicus  curin,  to  show  that 
neither  of  the  contestants  was  qualified  to 
purchase  the  land ;  and  if  the  intervener  takes 
nothing  by  the  judgment,  and  it  does  not  ap- 
pear that  the  puu-ty  appealing  was  injured, 
the  judgment  will  not  be  reversed  because 
the  court  refused  to  strike  out  the  petition 
and  overruled  a  demurrer  thereto.  (McNee 
V.  Lynch,  88  Cal.  619.) 

602.  Disclaimer  in  an  answer,  in  a  contest 
in  relation  to  the  right  to  purchase  land  from 
the  state,  cannot  be  regarded,  if  the  one  who 
disclaimed  afterwards  answers.  (Cadierqae 
T.  Duran,  49  Cal.  356.) 

to.  Preferred  Right  on  Caneellation  of  Entry. 

663.  Person  who  has  successfully  contested 
and  procured  cancellation  of  an  entry  made 
by  another  under  the  desert  land  law  does  not 
acquire  a  preferred  right  of  entrv  on  the  land 
enibraced  in  the  contest.  Under  the  act  of 
CJongress  for  the  relief  of  settlers  on  public 
lands  (21  U.  S.  Stats,  at  Large,  140, 141),  such 
a  preference  is  only  given  to  contestants  who 
have  procured  the  cancellation  of  pre-emp- 
tion, homestead,  or  timber-culture  entries. 
(Gray  v.  Dixon,  88  Cal.  33.) 

11.  Solo  Pending  Contest 

664.  District  court  has  no  mrisdiction  of  an 
application  to  purchase  lands  filed  after  the 
oraer  referring  the  contest  to  such  court  for 
determination.  (Vance  v.  Evans,  52  Cal. 
93.) 

565,  Rule  forbidding  the  receiving  or  filing 
by  the  register  and  receiver  of  a  declaratory 
statement  for  a  tract  of  land,  after  the  in- 
auguration of  a  contest  between  other  parties 
for  the  same  land,  is  not  so  unreasonable  as 
to  justify  an  interference  by  the  courts ;  and 
a  party,  who,  by  reason  of  such  rule,_  has  been 

Erevented  by  tne  register  and  receiver  from 
ling  a  declaratory  statement  and  from  mak- 
ing proofs  of  bis  claim  of  pre-emption,  is  not 
in  a  position  to  contest  the  right  of  another 
pre-emptor  to  whom  a  patent  has  been  issued. 
(Chapman  v.  Quinn,  68  Cal.  266.) 

566.  State  and  its  officers  are  estopped  from 
selling  same  land  to  an  applicant  who  filed 
his  claim  pending  the  action  or  subsequent 
thereto;  and  the  reception  and  filing  of  such 
an  application  does  not  create  such  a  contest 
as  to  authorize  a  reference  to  the  court  under 
section  3314  of  the  Political  Code.  (Cunning- 
ham V.  Shanklin,  60  Cal.  118.) 
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12.  Jmlgmuit  in;  Pfiority  Pntiult  Whtn  RighH 
Equal. 

hSI.  In  an  action  to  determine  the  right  of 
parchaae  of  school  lands  between  adverse 
claimants,  where  one  of  the  parties  applied 
for  more  Land  than  the  other,  and  there  is  no 
contest  as  to  the  additional  land,  the  court 
has  no  jorisdiction  to  determine  the  appli- 
cant's right  to  it,  and  the  judgment  must  be 
limited  to  the  land  in  contest.  (Jacobs  T. 
Walker,  00  Cal.  43.) 

568.  If  a  party  makes  an  application  to  the 
raster  of  the  state  land-office  to  purchase  a 
sixteenth  or  thirty-sizth  section  of  public 
land,  and  one  who  has  obtained  a  patent  to 
the  land  from  the  United  States  flies  a  prot- 
«8t  claiming  that  the  title  is  not  in  the  state 
and  that  he  has  the  better  right  to  purchase, 
and  the  contest  is  referred  to  the  district 
court  for  trial,  and  the  district  court  adjudges 
that  the  title  to  the  land  is  not  in  the  state, 
and  that  neither  party  has  a  right  to  pur- 
chase the  land  from  the  state,  and  the  appli- 
cant afterwards  obtains  a  {Mtent  from  the 
state,  the  applicant  is  estopped  by  the  judg- 
ment from  averring  that  the  patent  from  the 
state  vested  in  him  the  title  to  the  land,  and 
from  denying  that  the  patent  issued  by  the 
United  States  transferred  to  the  patentee  the 
title  to  the  land,  and  the  patent  issued  by 
tile  state  is  void.  (Thompson  v.  True,  48 
Cal.  602.) 

569.  When  two  parties  have  each  an  equal 
right  to  acquire  puolic  land,  the  one  by  loca- 
tion and  purchase  from  the  state,  and  the 
other  by  locating  as  a  homestead  under  the 
laws  of  the  United  States,  the  party  who  first 
commences  his  proceedings  to  acquire  the 
titie  has  the  better  right.  (Young  v.  Shinn, 
•48  Cal.  26.) 

Duty  of  surveyor  to  obey  judgment.  See 
post,  XVII,  13. 

Default  in  land  contest,  effect  of.  See  post, 
85S. 

Jndgm*nt  on  the  pleadings.  See  ante, 
XVII,  7. 

Decree  in  contest,  who  bound  by.  See 
Mexican  Lands,  156,  et  seq. 

Judgment,  eonclusivenesa  of.  See  Judg- 
ments, 346,  et  seq. 

Judgment  in  contest  does  not  affect  new 
title.    See  Judgments,  327. 

13.  Duty  of  Surrajror  Oentral  to  Oboy  Judgment, 

570.  After  the  appropriate  court  has  made 
its  judgment,  the  surveyor  general  cannot  be 
permitted  to  call  in  question  the  evidence  on 
whidi  the  judgment  was  based,  nor  the  rul- 
ings of  the  court  on  matters  of  law.  (Lauge- 
nour  v.  Shanklin,  57  Cal.  70.) 

Cited  77  Cal.  207. 

571.  After  judgment  has  been  entered  in 
an  action  upon  a  reference  of  a  contest  by  the 
anrveyor  general  to  determine  the  right  of 
contestants  to  purchase  state  lands,  it  is  the 
duty  of  the  surveyor  general  to  obey  the  judg- 
ment, and  mandamus  will  lie  to  compel  nim. 
So  held  in  a  case  where  the  jurisdiction  of  the 
district  court  was  called  in  question,  on  the 
ground  that  the  amendatory  act  of  April, 
1870,  under  which  the  plaintifi's  application 


was  made,  was  void.   (Cunningham  v.  Shank- 
lin, 60  C^.  118.) 
Distinguished  74  Cal.  681. 

572.  The  statute  does  not  contemplate  that 
the  surveyor  general  should  be  a  party  to  the 
action ;  it  is  hiiB  duty  to  act  in  accordance 
with  the  judgment  which  may  be  made 
therein,  and  his  compliance  therewith  may 
be  compelled  by  mandamus.  (Laugenour  v. 
Shanklin,  57  Cal.  70.) 

673.  When  a  contested  application  for  the 
purchase  of  school  lands  has  been  determined 
by  the  judgment  of  a  competent  court,  and  a 
copv  of  the  final  judgment  has  been  filed 
with  the  surveyor  general  or  register,  as  pro- 
vided in  section  8416  of  the  Pobtical  Code,  it 
becomes  the  duty  of  such  officer  to  approve 
the  survey  or  location,  and  to  issue  a  certifi- 
cate of  purchase  to  the  successful  i)arty.  The 
copy  of  the  judgment  may  be  filed  by  any  per- 
son. (Bachelder  v.  Willey,  64  Cal.  44.) 
Cited  77  Cal.  207. 

XTm.  Land-ofllee  and  Offleera  •& 

1.  Control  of  Land  Department  by  Treaty-making 

rower. 

674.  The  treaty-making  power  cannot  con- 
fer upon  the  land  department  any  authority, 
nor  enjoin  upon  it  any  duty  in  respect  to  the 
sale,  conveyance,  or  disposal  of  the  public 
lands  of  the  United  States,  except  witn  the 
consent  of  Congress.  (Parker  v.  Duff,  47  Cal. 
554.) 

2.  Salo  by;  Kulea  and  Degulatioim;  Reeoltlng 

Entries. 

676.  Action  of  land  department,  within 
scope  of  its  authority,  is  binding  and  conclu- 
sive ae  to  the  disposition  of  public  lands 
within  its  jurisdiction.  (Grant  v.  Oliver,  91 
Cal.  158.) 

676.  Land  department  of  United  States 
cannot  grant  land ;  and  it  is  not  within  its 
power  to  sward  to  one  person  land  which  by 
an  act  of  Congress  has  been  previously 
granted  to  another,  and  its  decision  so  award- 
ing it  is  a  nullity,  and  passes  no  title. 
(Shanklin  v.  McNamara,  87  Cal.  371.) 

577.  The  commissioner  of  the  general  land- 
office  has  authority  to  make  regulations  re- 
specting the  disposal  of  the  public  lands,  and 
such  regulations,  when  not  repugnant  to  the 
acts  of  Congress,  have  the  force  and  effect  of 
laws.  Per  Bbodes,  J.,  Niles,  J.,  concurring. 
(Poppe  V.  Atheam,  42  Cal.  607.) 
Cited  78  Cal.  888. 

Supervision  over  sales  by  secretary  of  the 
interior  or  commissioner  of  the  general  land- 
office.    See  post,  XVIII,  3. 

678.  The  commissioner  of  the  general  land- 
office,  subject  to  the  supervision  of  the  secre- 
tary o{  the  interior,  may  make  rules  and 
regulations,  not  inconsistent  with  law,  for 
the  government  of  the  various  officers  in  the 
sale  and  disposal  of  the  public  lands,  includ- 
ing rules  for  the  making  of  the  required 
proof  and  the  trial  of  pre-emption  contests ; 
and  such  rules  and  regulations  (at  least 
where  they  are  reasonable)  will  not  be  inter- 
fered with  by  the  courts.  (Chapman  v. 
Quinn,  56  Cal.  266.) 


Digitized  by 


Google 


PUBLIC  LANDS.  XVUI,  S-S. 


679.  The  head  of  the  land  department  of 
the  United  States  has  no  autbonty  to  direct 
or  permit  entries  of  land  to  be  made  in  the 
local  offices,  unless  in  cases  authorized  by 
some  act  oi  Congress.  (Parker  t.  DuS,  47 
Cal.  554.) 

Cited  4  N.  Mex.  299. 

680.  The  registers  and  receivers  of  the 
United  States  land-offices,  in  permitting  en- 
tries of  public  lands  to  be  made,  must  look 
only  to  the  acts  of  Congress  and  to  such  regu- 
lations of  the  general  land-office  as  have  been 
made  in  pursuance  of  lav.  They  have  no 
powers  except  such  as  are  derived  from  these 
bources.  (Parker  v.  Duff,  47  Cal.  554.) 
Cited  66  Cal.  292;  disapproved  6  Utah,  190. 

9.  S»eretary  of  the  Interior  or  Commitaioaor  of 
tho  Oeneral  Land-ofUco;  RogitUr. 

Power  of  commissioner  of  general  land- 
office  to  make  regulations  for  sale.  See  ante, 
XVIII,  2. 

Power  to  direct  or  permit  entries  in  local 
land-offices.    See  ante,  XVIII,  2. 

Secretary  of  interior  is  to  approve  selection 
of  seminary  land.    See  ante,  57. 

Neither  secretary  of  the  interior  nor  land- 
office  can  determine  regularity  of  state  selec- 
tion.   See  ante,  40. 

681.  Secretary  of  the  interior  is  at  the  head 
of  the  land  department,  and  is  clothed  with 
supervisory  power  over  all  the  rulings  and 
acts  of  the  commissioner.  (Hays  v.  Steiger, 
76  Cal.  655.) 

682.  The  commissioneT  of  the  general  land- 
office  and  the  secretary  of  the  interior  have 
power  to  set  aside  and  annul  the  action  of  the 
register  and  receiver  in  allowing  a  pre-emptor 
to  prove  up  and  pay  for  land,  and  in  issuing 
to  him  a  certificate  of  purchase  therefor. 
(Vance  v.  Kohlberg,  50  Cal.  346.) 

Cited  5  Dak.  226;  2  Idaho,  794. 

683.  The  acts  of  the  United  States  register 
and  receiver,  in  permitting  the  entry  of  a 
parcel  of  public  land  by  a  pre-emptioner,  are 
subject  to  the  supervision  and  control  of  the 
commissioner  ot  the  general  land-office, 
whether  the  matter  is  brought  to  his  atten- 
tion by  appeal  or  otherwise.  (Hosmer  v. 
Wallace,  47  Cal.  461.) 

Cited  2  Idaho,  797. 

684.  In  such  case  the  commissioner,  and,  on 
appeal  from  him,  the  secretary  of  the  interior, 
may  set  aside  the  entry  if  erroneous.  (Hos- 
mer V.  Wallace,  47  Cal.  461.) 

585.  The  secretanr  of  the  interior,  in  review- 
ing the  decisions  of  the  commissioner  of  the 
general  land-office  in  relation  to  the  sale  of 
public  lands,  exercises  a  supervisory,  rather 
than  an  appellate,  power,  in  the  sense  in 
which  the  term  appellate  is  employed  in  de- 
fining the  powers  of  courts  of  justice.  (Hes- 
ties  V.  Brennan,  50  Cal.  211.) 
Cited  50  Cal.  349,  362;  5  Dak.  226;  2  Idaho, 

797. 

686.  In  the  exercise  of  such  supervisory 
power,  the  secretary  of  the  interior  may  ap- 
prove, modify,  or  annul  the  acts,  proceedings, 
and  decisions  of  the  commissioner  of  the  gen- 
eral land-office  whenever  certified  to  him, 
without  the  formality  of  an  appeal.  (Hes- 
tres  V.  Brennan,  50  Cal.  211.) 


687.  But  even  if  the  power  of  the  secretary 
of  the  interior  over  the  decisions  of  the  com- 
missioner is  to  be  regarded  as  appellate,  the 
statute  has  not  provided  the  machinery  for 
taking  an  appeal,  and  consequently  that  mat- 
ter is  subject  to  such  rules  and  regulations  as 
the  department  may  prescribe,  and  if  the 
commissioner  of  the  general  land-office  trans- 
mits the  papers  to  the  secretary  of  the  in- 
terior, the  presumption  is  that  they  were 
regularly  and  properlv  transmitted.  (Hea- 
tres  V.  Brennan,  60  Cal.  211.) 

688.  The  commissioner  of  the  general  land- 
office  being  authorized  to  perform  executive 
duties  relative  to  the  public  lands,  under  the 
direction  of  the  secretary  of  the  interior, 
when  it  appears  that  he  has  withdrawn  rail- 
road lancl  from  pre-emption,  it  will  be  pre- 
sumed that  it  was  withdrawn  by  the  direction 
of  the  secretary  of  the  interior.  (Weaver  v. 
Fairchild,  50Cal.  360.) 

689.  The  register  of  state  lands  is  not  a  judi- 
cial, but  a  ministerial,  officer.  (Middleton  ▼. 
Low.  80  Cal.  696.) 

Testimony  of  ex-register  to  prove  filing  of 
list  of  indemnity  school  selections.  See  ante, 
30. 

Certificate  of  land  officer  as  evidence  of  list- 
ing.    See  ante,  SI. 

Surveyor  general.    See  Surveyor  General. 

Mandamus  against  register  of  land-office. 
See  Mandamus,  II,  12,  i. 

Tjand-office,  certified  copies  of.  See  Evi- 
dence, II,  7,  c. 

Proceedings  of  land  commissioners,  notice 
of.    See  Specific  Performance,  154. 

4.  Cone/usirenoM  of  Conotruetion  of  Land  Lawt  by. 

590.  Courts  should  not  depart  from  a  con- 
struction of  legislative  acts  relating  to  the 
public  lands  of  the  state,  by  those  immedi- 
ately chai]ged  with  their  administration,  if  it 
accords  with  the  natural  meaning  of  the  acta 
construed,  unless  it  has  proved  to  be  produc- 
tive of  confusion  or  promotive  of  litigation, 
or  otherwise  in  conflict  with  the  policy  of  the 
law.    (Oakley  V.Stuart,  62  Cal.  621.) 

ff.  Contoot  Beforo. 

%.  Jurisdiction  Over. 

691.  As  between  conflicting  claimants  to 
lands,  under  the  five  hundred  thousand  acre 
grant,  under  the  state,  neither  the  commis- 
sioner of  the  general  land-office  nor  the  secre- 
tary of  the  interior  has  the  power  to  decide. 
(Hastings  v.  Jackson,  46  Cal.  234.) 

Order  of  reference.    See  ante,  XVII,  6. 

b.  Judgments  on;  Conclusiveness  of ;  Appeal 
from,  Review  by  Courts;  Collateral  Attack. 

592.  Decrees  of  board  of  land  commis- 
sioners, and  of  the  district  court,  are  not  in- 
dispensable to  a  recovery  in  ejectment  on  a 
grant,  but  are  admissible,  and  conclusive 
against  the  government  and  against  those 
holding  by  its  license  or  permission.  (Greg- 
ory V.  McPherson,  13  Cal.  662.) 

593.  In  a  preemption  contest  before  the 
land  department  of  the  United  States,  a  de- 
cision in  favor  of  one  of  the  claimants  does 
not  invest  him  with  the  legal  title  prior  t» 
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Hie  iMains  of  the  patent.   (Oonlaii  v.  Qninbr, 

Gted  87  Cal.  290. 

894.  WheTe  the  land  department  has  juris- 
^ction  of  the  subject  matter  and  the  persons, 
its  adjadication  upon  a  contest  of  the  ques- 
tion as  to  whether  the  oontinaoas  possession 
of  a  pre-emption  claimant  from  a  date  prior 
to  the  filing  of  a  homestead  claim  by  another 
prevented  the  acquisition  of  any  homestead 
claim  is  final  and  oonclusiye.  (Grant  t. 
Oliver,  91  Cal.  158.) 

695.  The  decision  of  the  land  department 
of  the  United  States  upon  questions  of  fact 
coming  before  it  upon  a  contest  of  the  right 
to  enter  and  purchase  lands  from  the  United 
States  is  conclusive  upon  the  parties  before  it 
and  those  claiming  ander  them,  if  the  deci- 
sion is  free  from  fraud  and  fraudulent  imposi- 
tion.    (Shanklin  t.  McNamara,  87  Cal.  371.) 

596.  It  is  the  duty  of  the  proper  officers  in 
the  land-offices  of  the  United  States  to  ascer- 
tain whether  parties  possess  the  requisite 
qualifications  to  entitle  them  to  pre-empt 
lands,  and  their  decision  upon  Questions  aris- 
ing aa  to  such  qualifications  is  binding  upon 
the  parties,  unless  some  question  of  frauo  or 
trust  intervenes.  (Burrell  t.  Haw,  40  Cal. 
873.) 

507.  The  recital,  in  an  opinion  of  the  secre- 
tary of  the  interior,  given  in  a  contest  as  to  a 
pre-emption  right,  of  the  facts  upon  which 
the  right  to  a  pre-emption  was  based,  is  not 
evidence  of  the  facts  redted.  (Megerle  v. 
Ashe,  33  Cal.  74.) 
Cited  37  Cal.  389. 

598.  The  decision  of  the  secretary  of  the  in- 
terior, that  a  pre-emption  claim  is  valid,  is 
Doi  an  estoppel  as  to  one  who  contested  the 
same,  not  as  a  pre-emption  claimant,  but 
claimed  under  an  act  of  Congress  donating 
land  to  a  state,  even  if  binding  upon  contest- 
ing claimants  of  the  right  to  a  pre-emption. 
(Megerle  v.  Ashe,  33  Cal.  74.) 

699.  In  a  contest  before  the  land  depart- 
ment of  the  United  States,  involving  the  land 
in  controversy — the  plaintifi  claiming  as  a 
I>re-einptor,  and  the  defendant  claiming  the 
right  to  purchase  under  the  act  of  Congress 
of  July  23, 1866,  "  to  quiet  land  titles  in  Cali- 
fornia,'* b^  virtue  of  the  location  oi  a  school 
land  warrant  on  the  land  prior  to  survey — the 
dednon  was  adverse  to  the  plaintiff,  and  the 
land  was  listed  to  the  state.  Pending  the  du- 
daion  of  the  contest  before  the  secretary  of 
the  interior,  and  before  the  listing,  the  plain- 
tiff made  application  to  purchase  the  land 
from  the  state,  and  the  contest  arising  was 
referred  by  the  surveyor  general  to  the  dis- 
trict court.  In  an  action  to  determine  the 
same,  held  (affirming  Wilkinson  v.  Merrill, 
62  C!al.  424),  that  the  dedsion  of  the  land  de- 
partment of  the  United  States,  to  which  "all 
the  questions  of  law  and  fact  pertaining  to 
tiie  proceeding  were  especially  confided,"  is 
conclusive  against  the  United  States  and 
against  plaintifi,  in  subsequently  attempting 
to  acquire  the  title  from  the  state.  (Mace  y. 
Mernll,  eeCal.  554.) 
(Tited  63  Oal.  260. 

600.  Pending  appeal  to  commissioner  of 
general  land-office,  from  the  decision  of  a 


United  States  land  register,  in  a  contest  be- 
tween a  person  at  whose  request  the  state 
locating  agent  has  made  a  selection  in  the 
United  States  land-office,  in  conformity  with 
the  School  Land  Act  of  April  23,  1853,  and  a 
Xwrson  who,  before  the  issuance  of  a  certifi- 
cate of  purchase,  had  interposed  before  the 
register  a  claim  as  pre-emptor,  the  rights  of 
the  applicant  for  location  are  suspended  and 
preserved,  and  until  the  final  decision  no 
other  location  of  the  same  land  can  be  made 
to  his  prejudice.  (Dolhequy  v.  Tabor,  22  Cal. 
279.) 

601.  In  the  case  above  stated,  no  payment 
of  the  twenty  per  cent  of  the  purchase  money 
to  the  treasurer  of  the  county  need  be  made 
by  the  applicant  until  the  appeal  is  deter- 
mined, and  the  result  known  at  the  register's 
office.    (Dolhequy  v. Tabor,  22  Cal.  279.) 

602.  Where,  pending  the  appeal  in  the 
above  case,  a  third  person,  with  full  knowl- 
edge of  its  pendency  and  the  rights  of  the 
first  applicant,  procures  the  issuance  to  him- 
self 01  a  certificate  of  purchase  under  the 
same  act,  he  will  be  deemed  to  hold  the  cer 
tiflcate  in  trust  for  the  former  applicant  in 
whose  favor  the  appeal  is  decided,  and  ina^ 
be  compelled  by  bill  in  equity  to  transfer  it 
to  him  upon  being  reimbursed  his  expenses. 
(Dolhequy  v.  Tabor,  22  Cal.  279.) 

603.  Have  the  courts  of  a  state  the  jurisdic- 
tion to  review  the  action  of  the  federal  land 
department  in  dedding  upon  contested  claims 
to  the  right  of  pre-emption,  when  the  subject 
matter  of  the  investigation,  and  upon  which 
the  preference  depends, were  transactions  that 
occurred  before  the  contest,  query?  (Quinn 
V.  Kenyon,  38  Cal.  499.) 

Cited  51  Cal.  494. 

604.  The  decisions  of  the  land  department 
upon  questions  of  fact  are  not  subiect  to  re- 
view by  the  courts.  (Powers  v.  Leith,  63 
Cal.  711.) 

Cited  56  Cal.  287, 

605.  The  courts  cannot  review  the  action  of 
the  land  department  of  the  United  States,  so 
far  as  their  decisions  are  based  upon  ques- 
tions of  fact.  They  can  only  review  and  cor- 
rect the  errors  of  law  committed  by  the  land 
officers  in  their  rulings  upon  the  facts  found 
by  them  to  be  true ;  ana  in  order  to  justify 
such  review,  the  facts  on  which  the  errors 
were  based  must  be  fully  stated  in  the  plead- 
ings.   (Hays  V.  Steiger,  76  Cal.  555.) 

606.  If  the  commisdoner  of  the  general 
land-office  and  secretary  of  the  interior  are 
correct  in  their  deddon  on  a  question  of  law 
applicable  to  the  facts  concerning  a  contest 
about  the  right  of  a  pre-emptor  to  purchase 
land,  the  courts  will  not  review  their  findings 
on  the  facts,  nor  will  they  intervene  to  de- 
clare the  patentee  a  trustee  for  the  one  who 
claimed  the  pre-emption  right .  (Rutledge  y. 
Murphy,  51  Cal.  388.) 

Cited  61  Cal.  368,  494;  56  Cal.  287;  86  Cal. 
600. 

607.  In  the  absence  of  fraud  or  imposition, 
the  decirion  by  the  registers  and  receivers  of 
the  United  States  land-office  of  controverted 
questions  of  fact  which  they  have  iuriadic- 
tion  to  pass  on  will  not  be  reviewed  by  the 
courts;   but  an  error  committed  by  those 
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ofBoen  in  >  matter  of  law  may  be  corrected, 
and  the  proper  relief  n-anted  by  the  courta. 
(Hess  -v.  Bolinger,  48  Cal.  349.) 
Cited  56  Cal.  287.  288. 

608.  In  the  absence  of  fraud  on  their  part, 
or  of  fraudulent  imposition  on  the  officers  of 
the  United  States  land  department,  their  de- 
termination on  matters  of  tact  relating  to  the 
entry  of  lands  cannot  be  reviewed  by  the 
conrta,  bat  their  decisions  on  questions  of 
law  may  be.  (Hosmer  y.  Wallace,  47  Cal. 
461.) 

Cited  48  Cal.  358 ;  51  Cal.  391,  et  seq ;  52  Cal. 
301;  86  Cal.  600;  87  Cal.  378;  2  Idaho, 
797. 

609.  The  finding  of  any  fact  inyolyed  in  a 
contest  before  the  land  department  of  the 
United  States  is  conclusive  upon  the  courts 
of  this  state,  in  an  action  to  hold  the  success- 
fal  party  as  a  trustee  for  the  other,  or  to  de- 

5 live  him  of  the  benefit  of  his  success  in  the 
epartment,  except,    perhaps,   in   cases   of 
fraud.    (Haven  v.  Haws,  63  Cal.  452.) 

610.  In  a  contest  between  two  persons 
claiming  the  right  to  enter  a  tract  of  land  un- 
der the  pre-emption  laws  of  the  United  States, 
the  question  whether  one  of  the  parties  con- 
tinuously resided  upon  the  land  from  his 
settlement  thereon  up  to  the  date  of  the  con- 
teat  is  a  question  of  fact:  and  the  decision  of 
the  question  by  the  land  department  is  con- 
clusive, and  not  subject  to  review  by  the 
courts.  (Dilla  v.  Boball.  53  Cal.  709,  cited 
56  Cal.  287;  DilU  v.  Buhall,  62  Cal.  610.) 

611.  In  order  to  present  a  case  in  relation 
to  the  entry  of  lands  under  which  courts  of 
equity  will  take  cognizance,  it  must  dis- 
tinctlv  appear  that  the  land  officers  were 
mistaken,  not  in  the  facts,  but  in  the  law  of 
the  case.  (Hosmer  v.  Wtdlace,  47  Cal.  461.) 
Cited  66  Cal.  287,  288 ;  2  Wash.  432. 

612.  If  a  register  and  receiver  of  a  land- 
office  refused  to  hear  the  evidence  of  a  pre- 
emption claimant,  and  allowed  another  pre- 
emption claimant  to  the  land  to  introduce  his 
testimony  and  enter  the  same,  the  remedy  of 
the  first  party  is  bv  appeal  to  the  commis- 
sioner of  the  general  hmd-offioe.  He  cannot 
obtain  relief  in  equity.  (Sacramento  Sav. 
Bank  v.  Hynes,  50  Cal.  196.) 

Cited  77  Cal.  261. 

613.  Where  an  inferior  tribanal,  as  the 
board  of  United  States  land  commissioners, 
has  once  acquired  jurisdiction  of  a  matter,  its 
subsequent  proceedings  therein  cannot  be 
collaterally  qnestioned  for  mere  error  or 
irregularis.  (Bemal  v.  Lynch,  86  Cal. 
136.) 

614.  In  hearing  and  determining  a  contest 
between  rival  claimants  of  the  right  to  pur- 
chase public  lands  of  the  United  States,  the 
officers  of  the  land  department  act  judicially ; 
and  their  judgments  cannot  be  collaterally 
assailed  in  an  action  at  law.  (Flummery. 
Brown,  70  Cal.  544.) 

Cited  86  Cal.  600,  601. 

Ck>ncluaivenes8  of  decrees  on  collateral  at- 
tack.   See  post,  XX,  11,  d. 

CondusiyenesB  of  decisions  of  land  officers. 
See  post,  XX,  11,  a. 


XIX.  Conflrmatloa. 

/.  Statiitet,  Effect  of  a$  a  Gnuit;  to  What  Cum 
or  Lands  Applies:  Amendment 

616.  The  act  of  Congress  of  1866,  "  to  quiet 
land  titles  in  the  state  of  California,"  operated 
as  a  grant  in  prsesenti  as  to  lands  which  bad 
been  surveyed  under  the  authority  of  the 
United  States  at  the  passage  of  the  act.  It  is 
not  decided  whether  this  applies  to  unsor- 
veyed  lands.  (McNee  v.  Donahue,  76  Cal. 
409.) 

616.  Act  of  March  27, 1872,  for  the  relief  of 
porobasers  of  state  lands,  was  retrospective 
in  its  operation,  and  did  not  apply  to  future 
cases.  Held,  accordingly,  where  a  defective 
application  for  the  purchase  of  state  lands 
was  made  before,  but  the  certificate  of  pur- 
chase was  issued  and  payment  for  the  land 
made,  after  the  passage  of  the  act,  the  appli- 
cation was  not  cured  by  the  act.  (Johnson 
V.  Squires,  56  Cal.  103,  cited  66  Cal.  478,  6S 
Cal.  259,  65  Cal.  13,  72  Cal.  242;  Johnson  v. 
Wright,  55  Cal.  478.) 

617.  The  confirmatory  act  of  July  23, 1868, 
does  not  apply  to  lands  withdrawn  from  sale; 
but,  concedug  that  it  does,  it  would  be  a  nul- 
lity as  to  the  lands  granted  and  withdrawn 
from  sale  under  the  Pacific  railroad  acts.  Con- 
gress could  not,  after  the  company  bad  ac- 
cepted the  terms  of  the  acta  of  1862  and  1864, 
and  acted  upon  them,  divest  it  of  ita  right  in 
the  lands.  (McLaughlin  v.  Menotti,  89  CaL 
364.) 

618.  The  operation  of  the  act,  with  refer- 
enoe  to  cases  in  which  payments  had  been 
made,  and  certificates  issued  at  the  date  of  its 
passage,  was  not  aSected  by  the  amendatory 
act  of  April  1, 1878;  but  with  reference  to 
such  cases  the  original  act  continued  in  force. 
(Bowell  V.  Perkins,  56  Cal.  219.) 

State  as  trustee  of  lands  ^nted  by  con- 
firmatory statute.    See  post,  XIX,  2. 

Acts  to  quiet  title,  enect  on  swamp  lands. 
See  Swamp  and  Overflowed  Lands,  XIV. 

Curative  act  of  1872,  presumptions  as  to 
acta  of  officer.    See  Offices  and  Officers.  88. 

2.  Power  of  State  to  Convey  Land  Oranted  tf 
Confirmatory  Statute, 

619.  The  title  to  land  granted  by  the  act  of 
1866,  passed  to  the  state  m  trust  for  the  bene- 
ficiaries mentioned  in  the  act,  vis.,  those  who 
had  purchased  from  the  state  in  good  faith 
under  her  laws,  and  the  state  has  no  power 
to  dispose  of  said  land  to  other  parties.  (Hc- 
Nee  v.  Donahue,  76  Cal.  499.) 

620.  It  is  unnecessary  to  decide  in  this  case 
whether  a  grant  from  the  state  to  persons  not 
beneficiaries  under  the  act  is  absolutely  void 
or  not;  if  not  absolutely  void,  the  grantee 
takes  the  title  in  trust  for  those  entitled  un- 
der the  act;  if  absolutely  void,  the  patent 
constitutes  a  cloud  upon  the  right  of  the 
beneficiary,  who  is  entitled  to  relief  upon 
that  ground.  (MoNee  v.  Donahue,  76  Cal. 
499.) 

9.  Extent  of  Land  Which  may  be  Claimed  Under 
Confirmatory  Statute. 

621.  The  proviso  in  the  first  section  of  the 
act  of  1872,  ^'  that  the  act  shall  not  apply  to 
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■ehool  lands  except  to  the  amount  of  three 
hondred  and  twenty  acres  to  any  one  pur- 
chaser," did  not  except  from  the  operation 
of  the  act  caaea  in  which  the  applicant  had 
previously  applied  to  purchase  more  than 
three  hundred  and  twenty  acres  of  land ;  but 
simply  provided  that  no  person  should  ac- 
quire title  to  more  than  that  quantity  by 
Tirtne  of  the  act.  Held,  accordingly,  where 
it  appeared  that  an  applicant  had  maide  pre- 
vious applications  for  more  than  the  desig- 
nated quantity,  but  did  not  appear  that  any 
of  such  applications  came  within  the  terms  of 
the  act,  ttiat  the  proviso  did  apply.  (Bowell 
V.  Perkins,  66  Caf.  219.) 

4.  What  S»leetion»  or  Loeationa  men  ConHrmtd, 
and  Effect  of. 

What  claims  were  validated  onder  cnrative 
act.    Bee  poat,  XIX,  6, 

622.  The  act  of  Congress  approved  March 
1,  1877  (19  n.  S.  SUts.,  p.  267),  commonly 
faiown  as  the  "  Booth  Act,"  was  a  full  and 
complete  ratification  by  Congress,  according 
to  its  terms,  of  the  list  of  indemnity  school 
■elections  which  had  been,  before  that  time, 
certified  to  the  state  by  the  United  States 
as  indemnity  school  selections,  no  matter 
how  defective  or  insufficient  such  school  cer- 
tificates might  originally  have  been,  if  the 
lands  included  in  the  lists  were  not  of  the 
character  of  any  of  those  mentioned  in  sec- 
tion 4,  and  if  they  had  not  been  taken  up  in 
good  bdtb  by  a  homestead  or  pre-emption  set- 
tler prior  to  the  date  of  the  certificate.  (Peo- 
ple ex  rel.  Eadie  t.  Noyo  Lumber  Co.,  99  Cal. 
456.) 

023.  The  defect  in  the  selection  of  the  lands 
as  indemnity  school  lands  was  cured  by  sec- 
tion 2  of  the  act  of  Congress  of  1877,  com- 
monly called  the  Booth  Act.  (Hambleton  v. 
Dnhain,  71  Cal.  136.) 
Cited  77  Cal.  803. 

624.  The  act  of  Congress  of  July  23L  1866, 
confirming  salesof  pubhc  lands  made  by  the 
state  of  California,  does  not  confirm  selections 
ot  lands  made  bv  the  state  which,  at  the  time 
of  the  passage  of  the  act,  were  claimed  under 
a  valia  Mexican  grant,  but  which  were  after- 
wards excluded  from  the  rancho  by  the  finally 
confirmed  survey.  (Hufl  v.  Doyle,  60  Cal. 
16.) 

625.  A  selection  of  land  made  by  the  state 
in  lien  of  a  sixteenth  or  thirtv-sixth  section, 
such  land  having  been  certined  over  to  the 
state  prior  to  the  passage  of  the  act  of  Con- 
gress of  March  1, 1877,  commonly  known  as 
the  Booth  Act,  is  confirmed  by  that  act,  al- 
though the  land  in  lieu  of  which  the  selection 
was  made  was  at  the  time  of  the  selection  in- 
claded  within  the  final  survey  of  a  Mexican 
grant,  and  the  land  selected  was  at  the  same 
time  within  what  was  claimed  to  be  the 
limits  of  a  Mexican  grant,  but  finally  excluded 
therefrom.  (Martin  v.  Dnrand,  63  Cal.  39.) 
Cited  70  Cal.  280;  71  Cal.  142;  99  Cal.  461. 

628.  The  act  of  Congress  of  July  23, 1866, 
to  quiet  land  titles  in  (Jalifomia,  did  not  con- 
firm to  the  state  lands  selected  by  the  state 
as  Hen  lands,  unless  such  lands  had  not  only 
been  selected  as  lieu  lands  before  the  passage 
of  the  act,  but  had  also  been  sold  by  the  state 


before  said  date.    (Laughlin  v.  McQarvey,  60 
Cal.  169.) 

627.  The  act  of  Congress  of  July  23, 1866, 
confirming  selections  of  public  land  made  by 
or  on  behalf  of  this  state  under  grants  ot  Con- 
gress, which  selections  were  void  when  the 
act  passed,  did  not  have  the  effect  of  confirm- 
ing the  title  of  the  state  to  a  selection  of  an 
odd  section  within  the  belt  granted  by  Con- 
gress to  the  Central  Pacific  Railroad  Company 
of  California,  by  the  acts  of  July  1, 1862,  and 
July  2,  1864.  (Central  Pac.  K.  B.  Co.  v. 
Robinson,  49  Cal.  446.) 

628.  The  ratification  hy  the  United  States 
of  the  listing  of  indemnity  school  selections 
was  equivalent  to  a  grant  of  those  lands  to 
the  state  as  of  the  date  of  the  listing,  and  the 
title  thus  ratified  was  within  the  curative 
act  of  March  24,  1870,  and  was  thereby 
validated  as  though  the  lands  had  belonged 
to  the  state  at  the  time  of  the  passage  of  the 
act.  (People  ex  rel.  Eadie  v.  Xloyo  Lumber 
Co.,  99  Cal.  456.) 

629.  Under  the  third  section  of  the  act  of 
Congress  of  July  22, 1866,  the  state  selections 
confirmed  by  the  act  "  have  the  same  force 
and  effect  as  the  pre-emption  rights  of  a  set- 
tler on  the  un  surveyed  land."  (Pratt  v. 
Crane,  58  Cal.  533.) 

630.  Under  the  act  of  Congress  of  1877,  com- 
monljr  called  the  Booth  Act,  indemnity  school 
selections,  which  failed  by  reason  of  any  de- 
fect or  invalidity,  were  confirmed;  and  a 
state  patent  issued  after  the  passage  of  said 
act,  for  such  a  selection,  made  before  its  pas- 
sage, is  valid  and  conv^^s  title;  and  a  patent 
subsequently  issued  for  the  same  land  by  the 
government  of  the  United  States  is  void. 
(Daniels  v.  Gualala  MUl  Co.,  77  Cal.  800.) 

B.  What  Claimt  ¥alidatod  Under  Curative  Act 

631.  An  act  curing  defective  applications  to 
purchase  lands  does  not  supply  defects  in  the 
applications,  but  legalizes  the  applications 
with  their  defects.  (Copp  v.  Hamngton,  47 
Cal.  236.) 

Cited  49  Cal.  6 ;  66  Cal.  223 ;  99  Cal.  460. 

632.  Under  the  act  of  Congress  of  the  23d 
of  July,  1866,  the  holder  of  a  state  location 
upon  unsnrveyed  public  land,  bought  by  him 
in  good  faith,  under  state  laws,  may  main- 
tain ejectment  if  ousted.  (Toland  v.  Man- 
dell,  38  Cal.  SO.) 

Cited  40  Cal.  70,  73;  84  Cal.  602;  16  Nev.  234; 

6  Utah,  214;  disUnguished  76  Cal.  606. 

638.  It  had  the  effect  to  legalize  the  xwsses- 
sion  of  locators  ux>on  unsnrveyed  lands  until 
they  have  an  opportunity  to  present  their 
claims  for  determination  by  the  officers  of  the 
tlnited  States,  as  therein  provided,  and  to 
enable  them  to  maintain  actions  in  the  courts 
in  relation  thereto.  (Toland  v.  Mandell,  38 
Cal.  30.) 
Cited  47  Cal.  440. 

634.  Under  the  act  of  Congress  of  July  23, 
1866,  entitled  "An  act  to  quiet  land  titles  in 
California,"  the  holders  of  state  selections  of 
ansurveyeid  public  lands,  which  had  been 
made  in  good  faith  under  the  laws  of  this 
state,  and  surveved,  marked  off,  and  desig- 
nated in  the  field  before  said  date,  acquired 
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the  rights  of  pre-emptionere  on  unsurreyed 
land,  unless,  at  the  time  of  the  passage  of  said 
act,  some  pre-emption,  homestead,  or  other 
rignt,  under  the  laws  of  the  United  States, 
bad  attached  to  the  land,  or  unless  it  was 
within  8ome  of  the  reservations  specified  in 
the  act.  (Foscalina  v.  Doyle,  47  Cal.  437.) 
Cited  60  Cal.  547. 

635.  Said  act  of  Congress  had  also  the  effect 
to  legalize  the  possession  of  locators  under 
the  state  laws  upon  nnsurveyed  public  lands, 
and  to  enable  them  to  maintain  ejectment 
and  other  actions  in  respect  to  the  posses- 
sion, daring  the  interval  which  elapsed  prior 
to  the  time  when  they  were  aSorcfed  an  op- 
portunity under  the  act  to  present  their 
claims  for  adjudication  by  the  proper  officers 
of  the  United  States.  (Foscalina  v.  Doyle,  47 
Cal.  437.) 

636.  If  a  person,  prior  to  the  passage  of  the 
act  of  Congress  of  July  23,  1866,  had  pur- 
chased from  the  state,  in  good  faith,  unsur- 
veyed  public  'land,  and  in  proper  time,  after 
the  passage  of  the  act,  had  made  application 
to  the  proper  officers  of  the  United  States  to 
prove  up  his  claim,  and  had  entered  into  and 
remained  in  possession,  the  land  was  not  sub- 
ject to  be  pre-empted  under  the  laws  of  the 
United  States,  and  the  person  who,  after  the 
passage  of  tho  act,  entered  on  such  land  as 
a  pre-emptor  became  a  trespasser,  and  the 
locator  under  the  state  could  recover  the  land 
by  virtue  of  his  prior  possession.  (Foscalina 
V.  Doyle,  47  Cal.  437.) 

Cited  49  Cal.  217.  336. 

637.  The  holders  of  state  selections,  made 
apon  public  lands  not  then  surveyed  by  au- 
thority of  the  United  States,  under  the  act  of 
Congress  of  the  23d  of  July,  1866,  to  quiet  land 
titles  in  California,  have  acquired  the  rights  of 
a  pre-emptioner  upon  unsurveyed  public  land 
if  their  selections  have  been  surveyed  and 
marked  ofi,  and  designated  in  the  field  and 
bought  in  good  faith,  under  the  lavs  of  the 
state,  unless,  at  the  date  of  that  act,  some  pre- 
emption, homestead,  or  other  right,  under 
the  laws  of  the  United  States,  had  attached 
to  the  land,  or  the  land  was  within  some  res- 
ervation. (Toland  v.  Mandell,  38  Cal.  30.) 
Cited  60  Cal.  546;  11  Nev.  465. 

638.  In  ejectment  upon  a  state  patent,  the 
defenses  were,  the  statute  of  limitations,  that 
the  lands  were  a  part  of  a  Mexican  grant, 
that  the  lands  in  lieu  of  which  the  lands  in 
controversy  were  taken  were  not  lost  to  the 
state,  and  that  at  the  time  of  the  application 
for  the  location  of  the  lands  patented  the 
same  had  not  been  surveyed.  Held,  upon 
the  last  point,  upon  the  facts  stated  in  the 
opinion,  that  under  section  3  of  the  act  of 
Congress  of  July  23, 1866,  the  title  vested  in 
the  plaintiff,  and  upon  the  other  points,  that 
the  findings  of  tbe  court  in  favor  of  the  plain- 
tiff were  sustained  by  the  evidence.  (Xewks- 
bury  V.  Derosier,  59  Cal.  100.) 

639.  If  a  selection  of  more  than  one  hun- 
dred and  sixty  acres  of  public  land  is  made, 
as  lieu  land,  under  the  statute  of  this  state, 
passed  April  22,  1861,  and  the  land  thus 
selected  is  reduced  to  forty  acres  by  a  grant 
made  to  a  railroad  company,  and  by  allot- 
ments to  pre-emptioners  prior  to  the  con- 


firmatory act  of  Congress,  passed  July  2S, 
1866,  the  fact  of  such  reduction  does  not  pre- 
vent the  confirmatory  act  from  taking  effect 
on  the  land.     (Mastick  v.  Cave,  62  CtS.  67.) 
Cited  63  Cal.  249. 

640.  If  public  land  in  this  state  was 
selected  as  lieu  land,  in  accordance  with  the 
statutes  of  this  state  in  force  at  the  time  of 
the  selection,  and  prior  to  the  passage  of  tbe 
act  of  Congress  passed  in  July,  1866,  to  quiet 
land  titles  in  this  state,  and  the  register  of 
tbe  land-office  was  notified  of  the  selection, 
the  title  of  the  state  to  the  same  was  con- 
firmed by  said  act  of  Congress,  although 
made  of  unsurveyed  land,  and  void  by  reason 
thereof.     (Mastick  v.  Cave,  52  Cal.  67.) 

641.  In  ejectment  under  a  patent  from  tbe 
United  States,  where  the  defense  was  that 
the  land  was  swamp  and  overflowed  land,  tbe 
court  rightly  refused  an  instruction  that  tbe 
sale  of  the  land  by  the  state,  the  defendant's 
grantor,  if  made  in  good  faito,  was  confirmed 
by  section  1  of  the  act  of  CongTesa  of  July  23, 
1866,  "to  quiet  land  titles  in  California,"  as 
the  certificate  was  for  the  southeast  quarter 
of  section  6,  which  did  not  include  the  land  in 
controversy.  (Hogaboom  v.  Ehrhardt,  58 
Cal.  281.) 

642.  The  act  of  March  24, 1870, "  to  l^alise 
certain  applications  for  the  purcnase  of  lands 
belonging  to  tbe  state,"  had  the  effect  to 
validate  the  defective  applications  covered 
thereby.  (Wanser  v.  Somers,  63  Cal.  90.) 
Cited  66  Cal.  223. 

643.  Said  act  deals  only  with  applications 
to  purchase  land,  and  does  not  have  the  effect 
of  offering  for  sale  lands  which  were  not  sub- 
ject to  sale  under  the  general  law.  (Rocker 
V.  Johnston.  49  Cal.  3.) 

Cited  99  Cal.  460. 

644.  Neither  does  said  act  make  an  applica- 
tion for  the  purchase  of  land,  which  had  not 
been  offeredT  for  sale  when  the  application 
was  filed,  good  and  valid.  (Rooker  v.  J<^n- 
Bton,  49  <Jal.  3.) 

645.  The  act  of  March  24, 1870,  to  I^aliae 
entries  of  state  lands  which  were  void  by  rea- 
son of  a  defect  in  the  form  or  substance  of  tbe 
application,  did  not  have  the  effect  of  insert- 
ing in  the  defective  anplication  the  matter  re- 
quired to  make  it  valid,  but  made  the  appli- 
cation good  and  valid  as  it  was,  and  legaliied 
the  entry.  (Copp  v.  Harrington,  47  Cal. 
236.) 

Cited  99  Cal.  460. 

646.  If  an  application  to  enter  state  land 
under  the  act  of  1868  was  void  because  it 
failed  to  state  that  there  were  no  improve- 
ments on  the  land  except  the  applicant  s,  the 
curative  act  of  March  24,  1870,  legalized  the 
application,  provided  no  proper  application 
bad  been  filed  at  the  time  of  its  passage,  even 
if  at  the  time  it  was  filed  there  were  improve- 
ments on  the  land  belonging  to  a  person 
other  than  the  applicant.  (Copp  v.  Harring- 
ton, 47  Cal.  236.) 

647.  The  affidavit  accompanying  an  appli- 
cation to  purchase  state  lands,  under  the  act 
of  March  20, 1868,  did  not  state  that  the  ap- 
plicant desired  to  purchase  the  land,  or  con- 
tain a  description  of  the  land.  Held,  that  it 
was  insulUciuut,  and  tbe  location  therefore 
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fold;  tni  that  iho  defect  was  cnred  by  the 
cantiTe  act  of  March  24,  1870.    (Bovell  t. 
Perkins,  56  Cal.  219.) 
Cited  68  Cal.  544 ;  83  Cal.  110. 

648.  Where  an  application  for  the  pnrchaee 
of  school  lands  was  made  prior  to  the  passage 
of  the  curative  act  of  March  24, 1870,  any  de- 
fects therein  were  cured  by  such  act,  and  the 
application  having  been  once  validated,  it  was 
not  within  the  power  of  the  legislature  to 
place  other  limitotions  to  the  title  thus  con- 
ferred, and  the  provision  in  the  act  of  March 
27,  1872,  limiting  the  effect  of  the  curative 
act  of  March  24,  1870,  in  the  matter  of  school 
lands,  to  the  amount  of  three  hundred  and 
twenty  acres  for  any  one  purchaser,  has  no 
application  to  such  a  case.  (People  ex  rel. 
Eaidie  v.  Noyo  Lumber  Co.,  99  Cat.  456.) 

649.  If  there  was  an  application  made  to 
purchase  state  land  before  it  had  been  sur- 
veyed, and  a  second  application,  which  was 
defective,  to  purchase  after  it  had  been  sur- 
veyed and  before  the  passage  of  the  curative 
act  of  March  24,  1870,  and  a  third  applica- 
tion, good  in  form,  after  the  passage  of  said 
curative  act,  the  one  who  filed  the  second  ap- 
plication has  the  right  to  purchase.  (Booker 
▼.  Johnston,  49  Cal.  3.) 

Cited  99  Gal.  460. 

650.  The  act  of  March  24,  1870,  to  legalize 
applications  for  the  purchase  of  state  lands, 
which  were  void  by  reason  of  a  defect  in  the 
form  or  substance  of  the  application,  made 
sach  applications  good  and  valid,  unless  there 
were,  at  the  time  of  the  passage  of  the  act, 
two  or  more  applications  for  the  purchase  of 
the  same  land,  or  conflicts  between  claimants. 
(Booker  v.  Johnston,  49  Cal.  3.) 

Cited  56  Cal.  227;  distinguished  52  Cal.  684. 

651.  The  curative  act  of  March  27,  1872, 
validated  every  application  to  purchase  land 
from  the  state  where  payment  had  been  made 
in  whole  or  in  part  to  the  treasurer  of  the 

g roper  county,  and  a  certificate  of  purchase 
ad  been  issued ;  and  in  all  such  cases,  the 
applicant,  by  virtue  of  the  act,  accjuired  a 
ngnt  to  complete  his  purchase,  even  if,  when 
the  application  was  made,  there  was  an  en- 
tire failure  on  the  part  of  the  applicant  to 
comply  with  the  existing  laws,  or  the  state 
did  not  own  the  land,  or  had  adopted  no  leeis- 
lation  for  the  disposition  of  it.  (RowellT. 
Perkins,  56  Cal.  219.) 

Cited  58  Cal.  642;  62  Cal.  250 ;  83  Cal.  106 ;  86 
Cal.  534. 

652.  The  act  of  March  27,  1872,  entitled 
"An  act  for  the  relief  of  purchasers  of  state 
lands,"  is  retroactive,  and  legalizes  pur- 
chases of  state  lands  made  by  county  sur- 
veyors before  its  passage,  provided  payment 
bad  been  made  in  whole  or  in  part,  and  a  cer- 
tificate of  parchase  had  been  issued  to  the  ap- 
plicant before  any  other  application  had  been 
made  to  purchase  the  same  land.  (Yoakum 
V.  Brower,  62Cal.  373.) 

Cited  66  Cal.  225;  58  Cal.  642;  86  Cal.  634. 

663.  Said  act  validates  the  certificate  of 
parchase,  but  the  title  does  not  pass  until 
full  payment  has  been  made.  Whether  the 
title  passes  upon  payment  without  patent  is 
not  decided.  (Ycwkom  v.  Brower,  62  Cal. 
373.) 


654.  Said  act  does  not  prescribe  the  time 
within  which  the  balance  of  the  purchase 
money  must  be  paid,  and  it  must,  tnerefore, 
be  paid  as  prescribed  by  the  general  law. 
(Yoakum  v.  Brower,  62  Cal.  373.) 

666.  The  act  of  March  27, 1872,  for  the  re- 
lief of  purchasers  of  state  lands  is  operative 
not  only  upon  applications  which  were  defec- 
tive in  form,  but  upon  those  which  were  de- 
fective in  substance,  and  the  proviso  in  the 
act  refers  only  to  valid  applications.  (MuUer 
V.  Carey,  58  Cal.  638.) 

Cited  62  Cal.  259. 

656.  Where  material  facts  are  omitted  from 
the  afiSdavit,  the  defect  is  not  cured  by  the 
act  of  March  27, 1872,  if  the  applicant  did  not 
make  any  payment  on  the  land  or  receive  his 
certificate  of  purchase  until  after  the  passage 
of  the  act.  nor  is  it  cured  by  the  act  of  April 
1,  1878,  amendatory  thereof.  (Gilson  v. 
Robinson,  68  Cal.  539.) 

667.  An  application  to  purchase  lieu  lands 
was  made  by  C.  September  9, 1870;  and  an 
application  to  purchase  the  same  land  by 
Myers  October  14,  1871.  The  application  of 
the  latter  being  approved,  he  paid  the  twenty 
per  cent  in  interest  required  by  law,  and  re- 
ceived his  certificate  December  18,  1871,  and 
paid  in  full  for  the  land  November  28, 1877. 
No  further  steps  were  taken  by  C.  after  the 
filing  of  his  applicntion  till  January  30,  1877, 
when  he  filed  his  protest  against  the  issuance 
of  any  further  evidence  of  title  to  Myers.  On 
November  4, 1878,  the  plaintiff  filed  an  appli- 
cation to  purchase  the  same  land,  and  the 
case  having  been  referred  to  the  proper  court 
on  his  demand,  and  an  action  commenced  by 
him  therein,  the  court,  upon  the  above  facts, 
gave  judgment  in  his  favor.  Upon  appeal  it 
was  claimed  by  counsel  on  botn  sides  that 
from  the  time  of  the  passage  of  the  act  of 
April  4,  1870,  amending  that  of  March  28, 
l&i68,  there  was  no  law  under  which  lieu  lands 
could  be  disposed  of  by  the  state.  Held,  by 
the  court  (assuming  this  to  be  the  case)  that 
the  application  of  Myers  was  validated  by  the 
act  of  March  27, 1872,  and  that  he  was  entitled 
to  purchase  the  land.  (Muller  v.  Carey,  68 
Cal.  638.) 

Bona  fide  purchasers  under  the  onrative 
act.    See  post,  XIX,  6. 

6.  Bona  Fide  Purchaaen. 

658.  Both  bona  fide  purchasers  from  the 
state  and  pre-emption  claimants  under  the 
United  States  were  placed  by  the  act  of  Con- 
gress of  July  23,  18()6,  on  the  same  footing 
as  to  acquisition  of  title.  (Aurrecoechea  v. 
Sinclair,  60  Cal.  532,  546.) 

659.  Under  the  act  of  Congress  of  March  1, 
1877,  confirming  to  the  state  the  title  to  in- 
demnity school  lands  the  selections  of  which 
were  defective  or  invalid,  but  excepting  from 
the  confirmation  lands  on  which  a  bona  fide 
pre-emption  or  homestead  settlement  had 
been  made  previous  to  the  certification  to 
the  state,  the  question  of  the  bona  fides  of 
such  a  previous  settlement  is  one  of  fact,  or 
of  mixM  law  and  fact,  and  the  decision  of  the 
department  of  the  interior  thereon  in  a  case 
involving  the  question  is  final.  (Green  v. 
Hayes,  70  Cal.  276.) 
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660.  Selection  and  location  are  necessary  to 
claim  of  a  bona  fide  purchaser  from  the  state 
nnder  the  act  of  Congress  of  July  23,  1866, 
to  quiet  title  to  lands  in  California.  (Aur- 
recoechea  v.  Sinclair,  60  Cal.  532,  547.) 

661.  Certiflcateof  purchase,  issued  by  state, 
was  prima  facie  eviaence  that  the  land  had 
been  purchased  from  the  state  in  good  faith. 
(Foscalina  v.  Boyle,  47  Cal.  487.) 

662.  The  bolder  of  a  state  selection  upon 
unsurveyed  public  land,  in  an  action  to  re- 
cover the  possession,  makes  a  prima  facie  case 
by  ezhibitine  a  certificate  of  purchase  from 
the  state.  If  the  land  be  within  any  of  the 
exceptions  stated  in  the  act  of  Congress,  the 
burden  of  proof  is  upon  him  that  contests  it. 
(Toland  v.  Mandell,  38  Cal.  30. ) 

663.  By  the  words  "  sold  to  purchasers  in 
good  faith,  under  the  laws  of  the  state,"  oc- 
curring in  the  act  of  Congress  of  the  23d  of 
July,  1866,  is  meant  such  selections  as  have 
been  made,  according  to  the  conditions  of  the 
state  laws  under  which  they  purport  to  have 
been  made,  and  which  have  been  sold  in  a 
manner  which  would  have  passed  the  title 
bad  it  then  been  in  the  state.  (Toland  v. 
Mandell,  38  Cal.  30.) 

664.  An  error  in  the  selection  o(  lands  in 
lieu  of  those  lands  which  are  in  fact  in  place, 
or  in  the  selection  of  unsurveyed  lands,  is  the 
error  of  the  state  ofiScials ;  and,  in  the  absence 
of  any  evidence  that  the  purchaser  was  cog- 
nizant of  such  error,  it  will  not  deprive  him 
of  the  position  of  a  purchaser  in  good  faith, 
within  the  meaning  of  the  act  of  Congress. 
(Hodapp  V.  Sharp,  40  Gal.  69.) 

Cited  49  Cal.  217,  218. 

7.  Preatatatioti  of  Claim  for  Confirmation. 

666.  If  one  holding  public  land  under  an 

invalid  location  of  state  school  land  warrants, 
made  before  the  passage  of  the  confirmatory 
act  of  Congress  of  July,  1866,  fails  to  present 
and  prove  up  hia  claim  under  said  act,  and 
another,  after  the  passage  of  said  act,  pre- 
empts the  land  and  obtains  a  patent  therefor, 
be  acquires  the  legal  title.  (Collins  v.  Bart- 
lett,  44  Cal.  371.) 

666.  The  act  of  Congress  of  July,  1866,  to 
quiet  land  titles  in  California,  provides  the 
means  by  which  an  invalid  location  of  a  state 
school  land  warrant  on  unsurveyed  lands  may 
be  confirmed,  but  in  order  to  obtain  such  con- 
firmation the  purchaser  must  present  and 
I>rove  up  his  purchase  and  claim  within  the 
time  allowed  to  pre-emptioners  under  exist- 
ing laws.  The  land  will  not  be  certified  to 
the  state  until  the  claim  is  presented  and 
proved  up.    (Collins  v.  Bartlett,  44  Cal.  371.) 

667.  The  land  in  controversy  was  listed  to 
thd  state  in  lieu  of  a  thirty-sixth  section, 
lying  within  a  Mexican  grant,  of  which  the 
flnaf  survey  had  not  been  made.  The  defend- 
ant, a  qualified  pre-emptor,  settled  upon  the 
land  after  the  selection  by  the  state,  out  be- 
fore the  listing  and  in  due  time  filed  his  de- 
claratory statement,  and  offered  to  prove  up 
and  pay  for  the  land,  but  his  ofier  was  re- 
fusea  by  the  register  and  receiver,  and  was 
not  renewed  after  the  passage  of  the  act  of 
Congress  of  March  1,  1877  ("relating  to  in- 
demnity school  selections  in  the  state  of  Cali- 


fornia"). In  an  action  of  ejectment,  the 
plaintiffs  deraigning  title  under  the  state 
sejection,  held,  that  the  defendant  having 
failed  to  present  his  claim  and  proofs  to  the 
district  land  officers  within  twelve  months 
after  the  passage  of  the  act,  did  not  come 
within  the  saving  clause  contained  in  the 
third  section  of  the  act  referred  to,  and  thftt 
therefore  the  title  of  the  state,  though, origi- 
nally void,  was  confirmed  by  the  act,  and  tne 
Jlaintifis  entitled  to  recover.  (Hdlman  t. 
ones,  66  Cal.  462.) 

Presentation  of  claim  for  confirmation, 
when  within  time.    See  ante,  86. 

8.  Itttorvoning  Kigfiia. 

Rights  of  third  persons  whose  righte  have 
intervened.     See  ante,  XIX,  6. 

668.  The  rights  of  claimants  under  the  pre- 
emption and  homestead  laws  of  the  United 
States  are  not  affected  by  the  act  of  (Congress 
of  July  23, 1866,  entitled  "An  act  to  quiet  land 
titles  in  California."  (Eeernan  v.  Allen,  3S 
Cal.  542.) 

669.  The  confirmation  of  titles,  provided  for 
in  the  first  section  of  the  act  of  Congress,  "to 
quiet  land  titles  in  California,"  passed  July 
2S,  1866,  does  not  extend  to  lands  as  to  which 
an  adverse  pre-emption,  homestead,  or  other 
right  had  been  acquired  at  the  date  of  the 
passage  of  that  act  by  any  settler  under  the 
laws  of  the  United  States.  Whether  or  not 
said  section  is  applicable  to  titles  to  any 
swamp  and  overflowed  lands  is  not  decided. 
(Keernan  v.  Griffith,  84  Cal.  580.) 

670.  The  act  of  Congress  cannot  be  so  con- 
strued as  to  affect  a  valid  location  made  prior 
to  its  passage.  It  would  cure  the  invalidity 
of  a  location  if  no  intervening  right  had 
accrued  in  the  mean  time,  but  a  valid  loca- 
tion was  afterwards  made  before  the  passage 
of  the  act.  It  is  clearly  not  the  intention  of 
Congress  to  interfere  with  such  valid  loca- 
tion. (People  ex  rel.  Hastings  v.  Jackson, 
62  Cal.  548.) 

671.  Under  the  act  of  Congress  of  Jtily  23, 
1866,  validating  selections  of  public  land 
made  by  the  state  of  California  in  satisfac- 
tion of  grants  made  by  Congress  to  said 
state,  it  became  a  question  for  the  land  de- 
partment to  decide  whether  the  selections 
were  made  as  required  by  the  act,  and 
whether  the  state  had  sold  the  same  in  good 
faith,  and  whether  the  purchaser  had  prop- 
erly proved  his  daim :  and  if  the  land  depart- 
ment, in  the  case  of  a  purchaser  from  the 
state,  decides  in  favor  of  the  regularity  and 
validity  of  these  proceedings,  and  lists  the 
land  over  to  the  state  before  another  person 
applies  to  purchase  the  land  from  the  state, 
the  decision  is  conclusive  as  against  the 
United  States  and  such  other  person;  and 
although  the  first  application  was  defective, 
it  cannot  be  attacked.  (Wilkinson  v.  Mer- 
rill, 52  Cal.  424.) 

Cited  66  Cal.  666,  666,  660;  63  Oal.  250. 

9,  Title  Undor  Curativt  Act,  When  Paotot. 

672.  Land  selected  by  state  prior  to  July  8S. 
1866,  as  a  portion  of  the  grants  of  public  land 
made  by  (>3ngress,  does  not  become  the  prop* 
erty  of  the  state  under  the  curative  act  of 
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Congress  of  July  23, 1866,  until  the  selection 
baa  been  certiUed  over  to  the  state  by  the 
commissioneT  of  the  general  land-ofiSce. 
(Buhne  y.  Chism,  48  Gal,  467.) 

673.  No  title  passes  from  the  United  States 
to  state  or  to  purchaser  from  the  state,  until 
the  same  are  certitied  over  to  the  state  by 
the  commissioner  of  the  general  land-office  at 
Washington.  (Collins  t.  Bartlett,  44  Gal. 
371.) 

674.  A  purchaser  from  the  state,  whose 
selection  falls  within  the  second  section  of 
the  act  of  July  23, 1866,  cannot  maintaiu  an 
action  for  the  possession  of  the  land  before  it 
is  certified  over  to  the  state,  unless  the  de- 
fendant has  intruded  upon  his  actual  posses- 
sion.    (Hodapp  y.  Sharp,  40  Gal.  69.) 

Right  to  maintain  ejectment  under  coratiye 
act.    See  ante,  632. 

XX.  Patents. 

/.  /ssvoAM  and  Signature:  Surrender  of  CertiH- 
eate;  Issuance  to  Purchaser  at  Execution. 

675.  Neither  the  president  nor  any  officer 
of  the  goyernment  has  any  power  to  dispose 
of  the  public  domain,  or  to  sign  or  cause  the 
seal  of  the  United  States  to  be  affixed  to  a 
patent,  except  such  as  is  conferred  by  a  stat- 
ute of  the  United  States.  (McGarrahan  y. 
New  Idria  Min.  Co.,  49  Gal.  331.) 

Cited  4  N.  Mex.  299. 

676.  The  laws  of  the  United  States  allow 
the  president  to  appoint  a  secretary,  whose 
duty  it  shall  be  to  sign,  in  the  president's 
name,  all  patents  for  land  granted  or  sold  by 
the  United  States.  (Bonds  y.  Hickman,  29 
Cal.  460.) 

Issoanoeof  patent  to  executors.  See  post, 
XX.  6. 

677.  The  signing  of  a  patent  by  the  goyer- 
nor,  to  giye  effect  to  a  sale  of  lands  of  the 
state  made  by  other  state  officers,  is  purely  a 
ministerial  act.  (Middleton  y.  Low,  30  Cal. 
606.) 

678.  If  land  sold  by  state  officers  belonged 
to  the  state,  and  all  the  acts  required  to  be 
done  prior  to  the  issuing  of  the  patent  have 
been  duly  performed,  and  the  purchaser  is 
competent  to  purchase,  it  is  the  duty  of  the 
coyemor  to  execute  the  patent,  unless  the 
law  has  vested  him  with  discretionary  powers 
in  that  respect.  (Middleton  y.  Low,  SO  Cal. 
606.) 

679.  The  governor  may  refuse  to  sign  a 
patent  presented  to  him  by  the  register  for 
land  sold  by  the  state  embraced  within  the 
sixteenth  or  thirty-sixth  section,  if  the  land 
has  not  been  surveyed  by  the  United  States, 
or  lies  within  the  limits  of  a  Mexican  or 
Smniab  grant.    (Middleton  v.  Low,  30  Cal. 

680.  The  certificate  of  the  register  of  the 
state  lands,  accompanying  a  patent  for  land 
in  a  sixteenth  or  thirty-sixth  section,  which 
be  presents  to  the  governor  for  his  signature, 
stating  that  the  same  have  been  surveyed  by 
the  United  States,  and  are  the  property  of  the 
state,  is  not  conclusive  upon  tne  question  of 
title;  and  when  it  appears  that  the  title  is 
not  in  the  state,  the  governor  is  justified  in 
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refusing  and   should  refuse  to  execute  the 
patent.     (Middleton  v.  Low,  30  Cal.  596.) 

Signature  of  governor  to  patent,  mandamus 
to  compel.    See  Mandamus,  125,  et  seq. 

681.  The  register  of  the  state  land-office 
must  not  issue  a  patent  for  state  lands  until 
the  applicant  for  the  patent  surrenders  the 
certificate  of  purchase.  (Duncan  y.  Gardner, 
46  Cal.  24.) 

Cited  73  Cal.  362;  81  Cal.  89. 

682.  When  a  judgment  debtor  has  a  state  cer- 
tificate of  purchase  of  a  tract  of  land  sold  him 
by  the  state,  one  who  purchases  at  sheriff's 
sale  a  i>art  only  of  the  tract,  and  obtains  a 
sheriff's  deed  therefor,  is  not  entitled  to  a 
patent  from  the  state  for  the  land  by  him  so 
purchased.    (Duncan  v.  Gardner,  46  Cal.  24.) 

Issuance  pending  contest.    See  post,  XX,  2. 

Pueblo  lands,  patent  for.    See  ante,  XII. 

Time  of  issuance.  See  Mexican  Lands,  I, 
25,  a. 

Issuance  of  patent,  enjoining.  See  Injunc- 
tions, II,  19. 

Patent,  office  of.  See  Swamp  and  Over- 
flowed Lands,  148. 

2.  Contest  Issuance  Pending. 

683.  If  two  parties  each  apply  to  the  sur- 
veyor general  to  purchase  land  belonging  to 
the  state,  and  a  contest  arises  between  them 
in  the  state  land-office  as  to  which  has  the 
right  to  purchase  the  land,  and  the  surveyor 
general,  under  the  statute,  orders  the  contest 
to  be  referred  to  a  district  court  for  trial,  and 
one  of  the  parties  brings  suit  in  the  court  to 
obtain  its  judgment  as  to  which  has  the  best 
right  to  purchase  the  land,  the  state  officers 
have  no  power  to  issue  a  patent  for  the  land 
to  either  of  the  parties  until  the  proceedings 
in  the  court  have  terminated,  and  a  cop;^  of 
the  judgment  is  filed  in  the  state  land-office. 
(People  y.  Garrick,  51  Gal.  326.) 

684.  An  applicant  for  the  purchase  of  state 
land,  whose  right  to  purchase  has  been  sus- 
tained in  an  action  brought  to  determine  a 
contest  between  himself  and  an  adverse  ap- 
plicant for  a  particular  portion  of  the  land, 
IB  not  entitled  to  have  a  patent  issued  to  him 
for  the  entire  tract  claimed  by  him,  while  an 
action  to  determine  another  contest,  affecting 
a  different  portion  of  the  land,  is  pending  be- 
tween himself  and  another  applicant.  (Syrd 
y.  Eeichert,  74  Cal.  579.) 

Patent  issued  pending  appeal,  validity.  See 
Mexican  Lands,  390. 

3.  Delirery,  Acceptance,  and  Recording. 

685.  Delivery  as  applied  to  private  convey- 
ances has  no  application  to  grants  made  by 
the  government,  evidenced  either  by  an 
alcalde's  grant  or  a  patent.  (Donner  y.  Pal- 
mer, 31  (Jal.  500.) 

Cited  61  Cal.  74 ;  89  Cal.  139. 

686.  A  patent  of  the  United  States  forland,^ 
being  duly  signed  and  recorded,  passes  the 
legal  title  without  delivery,  (druz  v.  Mar- 
tinez, 53  Cal.  239.) 

Cited  89  Gal.  139;  95  Cal.  128. 

687.  Where  a  patent  to  land  has  been  exe- 
cuted by  the  proper  officers  of  the  United 
States,  in  accordance  with  law,  the  delivery 
of  the  patent  to  the  grantee  is  not  essential  to 
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its  validity,  and  an  action  to  compel  a  de- 
livery will  lie  against  an  ofiBcer  having  cus- 
tody thereof.     (Houghton  y.  Hardenberg,  63 
Cal.  181.) 
Cited  53  Cal.  243. 

688.  Deliverv  of  a  patent,  issued  under  the 

?irovision8  of  tne  act  of  Congress  of  March  3, 
851,  for  the  settlement  of  private  land  claims 
in  California,  is  not  essential  to  its  taking 
effect  as  a  conveyance.  (Miller  y.  Ellis,  51 
Cal.  73.) 
Cited  89  Cal.  139. 

Patent,  delivery  of.  See  Mexican  Lands, 
I,  25,  a. 

689.  Title  to  land  by  s  patent  from  the 
United  States  is  title  by  record:  and  it  is 
not  necessary  that  the  patentee  shoold  have 
received  and  accepted  the  patent,  in  order  to 
vest  in  him  title  to  the  land  granted.  (£lt<- 
roth  y.  Ryan,  89  Cal.  136.) 

690.  WhenaTTnitedtStatespatent  is  signed, 
sealed,  and  recorded  in  the  records  of  the 
land-office,  the  title  to  the  land  therein  de- 
scribed is  transferred  to  the  grantee,  as  far  as 
the  government  is  concerned,  and  its  accept- 
ance by  the  grantee  will  be  conclusively  pre- 
sumed, unless,  immediately  upon  knowledge 
of  its  issue,  hie  refusal  to  accept  it  is  ex- 
plicitly declared,  and  such  refusal  ia  com- 
municated to  the  land-office.  (Alvarado  y. 
Nordholt,  96  Cal.  116.) 

Patent,  acceptance  of.  Bee  Mexican  Lands, 
I,  25,  a. 

691.  The  fact  that  the  copy  of  the  patent 
tinder  which  the  plaintiff,  in  an  action  to 
quiet  title,  claims  title  was  not  recorded  until 
after  the  action  was  commenced  is  imma- 
terial.   (Eltarotb  y.  Ryan,  89  CaL  186.) 

4.  Mi'ttttie  in. 

692.  In  an  action  to  quiet  title,  the  plain- 
tifi  claiming  under  a  state  i>atent,  held,  that 
a  mistake  made  in  omitting  to  insert  a  course 
in  the  patent  could  not  be  corrected  in  this 
action.  (Brewer  v.  Houston,  58  Cal.  846.) 
Cited  79  Cal.  448;  84  Cal.  467;  92  Cal.  14;  6 

Utah,  463. 

5.  Death  B»fof»  Ittuanee:  Inuance  to  Exeeutort 
or  Hein, 

693.  If  the  patentee  to  whom  a  patent  is 
made,  under  the  act  of  March  3, 1851,  to  set- 
tle private  land  claims  in  California,  dies  be- 
fore the  patent  is  issued,  the  title  to  the  lands 
therein  designated  becomes  vested  in  the 
heirs,  devisees,  or  assignees  of  the  deceased 
patentee,  the  same  as  if  the  patent  had  issued 
during  his  life.  (Cbipley  v.  Farris,  45  Cal. 
627.) 

694.  The  act  of  Congress  (May  20,  1836), 
vesting  the  title  of  public  lands,  patented  to 
a  person  dead  at  the  date  of  the  patent,  in 
"the  heirs,  devisees,  or  assigns  of  the  de- 
ceased patentee,"  was  intended  to  cover  all 
cases  where  any  rights  belonging  to  the 
United  States  existed  in  lands  which  could 
be  relinquished  by  patent,  even  though  the 
lands  were  not  strictly  public  lands.  (Water- 
man y.  Smith.  13  Cal.  373.) 

Cited  45  Cal.  587. 
696.  A  patent  of  the  United  States  is  not 


void  because  it  is  issued  to  the  administrator 
of  a  deceased  assignee  of  a  military  land  war- 
rant for  land  purchased  by  the  administrator 
with  the  warrant.  (Bonds  y.  Hickman,  29 
Cal.  460.) 
Cited  32  Cal.  204;  67  Cal.  512;  58  Cal.  257. 

696.  A  patent  for  land,  issued  by  the  United 
States  to  "  James  Smith,  administrator  of 
Robert  Smith,  deceased,"  vests  the  l^al  titie 
to  the  land  in  James  Smith,  and  said  Jamea 
Smith's  conveyance  of  the  same  transfers  the 
legal  title  to  bis  grantee,  though  it  does  not 
state  that  it  is  made  as  administrator.  (Bonds 
v.  Hickman,  32  Cal.  202.) 

Cited  77  Cal.  262. 

697.  In  ejectment  plaintiff  deraigned  title 
under  a  patent  from  the  United  States  to  H. 
Y.  &  P.  as  executors  of  F.  and  under  a  deed 
of  two  of  the  patentees  as  executors.  Held, 
that  the  patent  was  valid  and  vested  the  legal 
title  in  the  patentees;  that  the  conveyance 
of  two  of  the  patentees  as  executors  of  F. 
transferred  to  tneir  grantees  the  l^al  title  to 
an  undivided  two-thirds  of  the  land  incladed 
in  the  deed  {  that  it  was  immaterial  whether 
they  in  their  deed  described  themselves  as 
executors  or  conveyed  in  their  individual 
capacity,  and  that  it  was  therefore  unneces- 
sary to  consider  the  validity  of  an  order  of 
the  probate  court  for  the  sale  of  the  land. 
(Christy  v.  Fisher,  58  Cal.  256.) 

698.  A  patent  of  the  United  States  cannot 
be  attacked  collaterally  because  it  was  isamed 
to  an  administrator  of  a  deceased  person  for 
land  to  which  the  deceased  person  had  the 
right  of  pre-emption.  (Bonds  v.  Hickman,  29 
Cal.  460.3 

Cited  44  Cal.  92. 

e.  Whui  Tain  eifoet;  Rolathn  ot 

699.  A  state  has  no  authority  to  provide  by 
statute  when  patents  for  lana  issued  by  the 
United  States  for  Mexican  grants  shall  take 
effect.     (Miller  v.  Ellis,  51  Cal.  73.) 

Cited  58  Cal.  243. 

700.  A  patent  takes  effect,  by  relation,  at 
the  date  of  the  presentation  of  the  petition  of 
the  patentee  to  the  board  of  land  commis- 
sioners. And  where  such  petition  was  pre- 
sented in  March,  1862,  at  which  time  the  pre- 
emption laws  of  the  United  States  were  not 
extended  to  California,  the  rights,  if  any,  of 
parties  claiming  under  those  laws  are  sub- 
ordinate to  the  result  of  the  proceedings  then 
pending  by  the  grantee  before  the  tribunala 
and  officers  of  the  United  States.  (Moore  y. 
Wilkinson,  13  Cal.  478.) 

Cited  18  Cal.  26, 571 ;  20  Cal.  160;  S4  Cal.  258; 
35  Cal.  88. 

701.  The  patent  takes  effect  as  the  deed  of 
the  United  States  at  the  date  of  the  preaenta- 
tion  of  the  claim  under  the  grant  to  tne  board 
of  land  commissioners,  in  August,  1852.  It  is 
the  record  of  the  government,  that  on  that 
day  the  land  it  embraces  was  within  the 
boundaries  designated  by  the  grant,  and  sub- 
ject to  appropriation  to  satisfy  the  claim  of 
the  heirs  of  the  grantee,  and  until  vacated  it 
imports,  as  against  the  government  and  all 
parties  claiming  under  the  government  by 
title  subsequent,  absolute  verity.  It  can  only 
be  impeached  by  the  government  by  direct 
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proceedings  for  its  annnlment  or  limitation, 
and  such  proceedings,  unless  accompanied  by 
injunction  from  the  court  in  wbico  thej  are 
taken,  cannot,  before  decree,  impair  the  rights 
of  the  patentees,  or  those  claiming  under 
them ;  and  the  institution  of  the  suit  of  the 
United  States  constituted,  of  itself,  no  ground 
for  granting  the  injunction.  (Ely  t.  Frisbie, 
17  Cal.  250.) 
Cited  18  Cal.  26,  671 ;  20  Cal.  100 ;  2  Utah,  188. 

702.  The  patent  establishes  the  title  of 
the  patentee,  from  the  date  of  the  grant;  the 
character  of  such  title  depending,  up  to  the 
iasaanoe  of  the  patent,  upon  the  nature  of 
the  grant,  and  the  proceedings  of  the  former 
goremment  in  relation  thereto,  whether  the 
grant  were  of  a  specific  tract  segregated  from 
other  land  by  denned  boundaries,  or  whether 
the  grant  were  of  a  certain  quantity  of  land 
lying  in  a  larger  tract,  and,  in  the  latter  case, 
whether  juridical  possession  had  Deen  given 
to  the  grantee.  (Stark  t.  Barrett,  16  Cal. 
S81.) 

Cited  18  Cal.  26,  671 ;  20  Cal.  160. 

703.  The  patent  is  the  last  act  of  a  series  of 
proceedings  taken  for  the  recognition  and 
confirmation  of  the  patentee's  nght  to  the 
land  it  embraces,  the  first  of  which  is  the 
petition  to  the  board  of  land  commissioners. 
With  reference  to  such  proceedings,  the 
patent  takes  eSect,  by  relation,  at  the  date  of 
the  first  act.  As  the  deed  of  the  United 
States,  it  is  to  be  regarded  as  if  it  had  been 
executed  at  that  time.  It  operates  as  an  ab- 
solute bar  to  all  claims  under  the  United 
States  arising  subsequent  to  the  petition. 
(Stark  T.  Barrett,  15  Gal.  361.) 

701.  One  baring  a  title  to  land  by  a  patent 
from  the  United  States,  which  he  claims  ex- 
tends by  relation  back  of  the  date  of  the 
{atent,  and  had  its  inception  in  a  pre-emp- 
tion right,  cannot  show  title  back  of  the  pa- 
tent, as  against  another  also  claiming  under 
the  United  States,  but  by  a  different  pro- 
cess, unless  at  the  time  he  filed  his  declar- 
atory statement  as  a  pre-emptioner  the  plat 
of  tne  surrey  of  the  land  nad  been  filed 
in  the  local  land-ofiSce,  and  approved  by  the 
surveyor  general.  (Megerle  v.  Ashe,  83  Cal. 
74.) 
Cited  33  Cal.  262;  34  Cal.  614;  66  Cal.  678; 

69  Cal.  433,  437. 

Relation  of  title.    See  x>o8t,  811. 

Patent,  relation  of.  See  Mexican  Lands,  I, 
26,  c;  Watercourses,  281,  et  seq. 

7.  Effect  Off  Anterior  Conreyaaeea. 

705.  Conveyances  bv  the  grantee  previous 
to  the  patent  pass  only  his  right  under  the 
grant.  But  the  patent  establishes  the  valid- 
ity of  all  properly  executed  intermediate 
transfers  of  the  grantee's  interest.  (Stark  v. 
Barrett,  15  Cal.  361.) 
Cited  44  Cal.  365 ;  16  Nov.  235. 

8.  Patent*  ae  Evidence;  Kecitale  In. 

7(W.  A  patent  from  the  United  States 
proires  itself.  Courts  takes  judicial  notice  of 
the  signature  of  the  president  and  of  the  seal 
of  thegorernment.  ( Yount  v.  Howell,  14  Cal. 
485.) 
Cited  6  Mont.  387,  389. 


707.  Where  the  plaintiff  in  ejectment  seeks 
to  establish  a  prior  possessiou  under  a  land 
warrant  location,  the  patent  issued  to  him  in 
pursuance  of  the  location  after  the  com- 
mencement of  the  action  is  admissible  as  evi- 
dence in  bis  favor  to  show  the  date  and  loca- 
tion of  the  warrant,  and  that  his  right  of 
possession  thereunder  has  since  ripened  into 
a  perfect  title.  (Gallup  v.  Armstrong,  22  Cal. 
480.) 

708.  While  the  recitals  of  fact  contained  in 
a  patent  are  binding  on  all  concerned,  an 
opinion  of  the  executive  ofiScers  as  to  matters 
of  law,  indicated  either  by  the  act  of  issuing 
the  patent,  or  by  the  recitals  contained 
therein,  is  not  conclusive.  (McGarrahan  v. 
New  Idria  Min.  Co.,  49  Cal.  331.) 

Cited  4  N.  Mex.  299. 

709.  The  recitation  in  a  patent  issued  by 
the  United  States  to  one  as  heir  of  a  home- 
stead claimant,  that  such  person  is  the  heir  oi 
the  homestead  claimant,  and  has  performed 
the  necessary  conditions  to  perfect  the  home- 
stead claim,  is  sufficient  proof  of  the  facts 
recited  in  an  action  of  ejectment  brought  by 
the  patentee.  (Chant  v.  Beynolds,  49  Cal. 
213.) 

710.  A  recital  in  a  patent  to  a  homestead 
claimant  that  his  claim  thereto  was  estab- 
lished "  pursuant  to  the  act  of  Congress  ap- 
proved the  twentieth  day  of  May,  1862,  to 
necure  homesteads  to  actual  settlers  upon 
the  public  domain  and  the  acts  supplemental 
thereto"  is  broad  enough  to  incluae  section 
2306  of  the  Kevised  Statutes,  allowing  addi- 
tional homesteads  to  discharged  soldiers 
without  actual  occupation  thereof ;  but  such 
patent  does  not  cast  upon  the  patentee  or  bis 
grantee  the  burden  of  showing  that  the  home- 
stead was  initiated  under  that  section,  and 
was  not  initiated  and  acquired  under  the  laws 
requiring  actual  settlement  and  residence. 
(Grant  v.  Oliver,  91  Cal.  158.) 

Cited  93  Cat.  275. 

711 .  Though  mere  trespassers  on  land  within 
the  calls  of  a  patent  are  strangers  to  the  pro- 
ceedings of  the  former  or  present  government, 
still  they  are  strangers  against  whom  the 
recitals  in  the  patent  are  conclusive.  They 
are  strangers  to  the  premises.  To  entitle 
themselves  to  any  consideration,  they  must 
show  some  title  or  color  and  claim  of  title, 
and  having  in  this  way  connected  themselves 
with  the  premises,  they  would  be  strangers 
against  whom  the  recitals  could  not  operate, 
according  as  their  title  is  derived  from  a  para- 
mount source,  or  is  anterior  in  time  from  the 
same  grantor,  or  has  been  the  foundation  of 
an  adverse  possession.  (Stark  v.  Barrett,  15 
Cal.  361.) 

712.  Even  if  it  were  necessary,  as  against 
the  trespassers,  to  establish  the  existence  and 
validity  of  the  grant,  the  recitals  in  the  patent 
are  of  themselves  sufficient  evidence  for  that 
purpose.     (Stark  v.  Barrett,  15  Cal.  361.) 

Introduction  of  patent  in  evidence,  enjoin- 
ing.   See  Injunctions,  II,  19. 

Recitals  in  patent  as  evidence.  See  Eject- 
ment, 336. 

Patent  is  admissible  without  proof  of  its 
execution.    See  Evidence,  129. 
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Record  of  patent  tm  evidence.  See  Evi- 
deuce,  226. 

Ezemplifled  copy  of  patent  as  evidence. 
See  Evidence,  90. 

9.  Conttruetion  of;  Interest  Passing  by;  Descrip- 
tion and  Boundaries:  Limitation  of  Actions  on. 

Description  in  patents,  how  oonstmed.  See 
Boundanes,  39. 

Limitation  of  actions  for  patented  land. 
See  Statute  of  Limitations,  Vl,  3,  d. 

Statute  limiting  time  to  sue  on  patent.  See 
Constitutional  Law,  368. 

Patent,  construction  and  extent  of.  See 
Mexican  Lauds,  I,  25,  d. 

Patentee  takes  subject  to  easement  of  high- 
way over.    See  Highways,  89. 

713.  The  United  States  occupy,  with  refer- 
ence to  their  real  property  within  the  limits 
of  a  state,  only  the  position  of  a  private  pro- 
prietor, with  the  exception  of  exemption  from 
state  taxation,  and  their  patent  of  such  prop- 
erty is  subject  to  the  same  general  rules  of 
construction  which  apply  to  conveyances  of 
individuals.  (Moore  v.  Smaw,  Fremont  v. 
Flower,  17  Cal.  199.) 

714.  If  there  is  evidence  tending  to  show 
that  title  to  public  lands  has  passed  out  of  the 
government,  it  is  a  question  for  the  court,  and 
not  for  the  jury,  to  determine  whether  the 
conveyances  were  operative  to  divest  the  title 
of  the  government  and  vest  it  in  the  party 
claiming  it.  (Whitman  v.  Steiger,  46  Cal. 
256.) 

716.  A  patent  of  land  from  the  United 
States  passes  to  the  patentee  all  the  interest 
of  the  United  States,  whatever  it  may  be,  in 
every  thing  connected  with  the  soil,  or  form- 
ing any  portion  of  its  bed  or  fixed  to  its  sur- 
face ;  in  short,  in  every  thing  embraced  within 
the  term  "land."  (Moorev.  Smaw,  Fremont 
V.  Flower,  17  Cal.  199.) 

716.  Courts  give  effect  to  every  part  of  the 
description  of  land  in  a  deed  or  patent  if  pos- 
sible, hut  if  this  cannot  be  done,  they  reject 
that  which  is  repugnant  to  the  general  intent 
of  the  instrument.  (More  v.  Massini,  37  Cal. 
432.) 

717.  To  ascertain  the  boundaries  of  land 
granted  in  a  patent,  the  several  portions  of 
the  patent  must  be  read  and  construed  to- 
gether.    (More  V.  Massini,  37  Cal.  432.) 
Cited  63  Cal.  128. 

718.  In  determining  the  location  of  a  line 
designated  in  a  patent,  the  plat  of  a  survey 
which  is  made  a  part  of  the  patent  is  often 
entitled  to  as  mucn  and  perhaps  more  weight 
than  the  courses  and  distances.  (Serrano  v. 
Rawson,  47  Cal.  52.) 

Cited  70  Cal.  495. 

719.  Certain  questions  asked  with  a  view 
to  show  that  the  lands  in  question  were  not 
within  the  calls  of  a  patent  reviewed,  and 
held  properly  ruled  out,  because  of  uncer- 
tainty, and  for  the  further  reason  that  they 
were  misleading  and  confusing,  (Mott  v. 
Smith,  16  Cal.  533.) 

720.  Evidence  tending  to  show  that  a 
patentee  had  aquired  a  pre-emption  right, 
and  that  the  patent  was  issued  in  confirma- 
tion of  such  right,  does  not  tend  to  contradict 


the  patent,  when  the  patent  does  not  recite 
that  it  was  executed  for  lands  to  which  the 
patentee  held  a  right  of  pre-emption.    (Meg- 
erie  v.  Ashe,  33  Cal.  74.) 
Cited  68  Cal.  186. 188. 

10.  Hetenations  and  Conditions  in. 

721.  An  onauthoriced  reservation  or  condi- 
tion  in  a  United  States  patent  to  land  is  void. 
(Clary  v.  Haslitt,  67  Ca).  286.) 

Land  excepted  from  grant.  See  post,  XX, 
11,  d. 

//.  Conclusirenesa, 

a.  Ab  to  Character  of  Land  or  Existence  and 
VaUdity  of  Grant. 

722.  When  a  law  of  Congress  provides  for 
the  disposal  and  patenting  of  certain  public 
lands,  npon  the  ascertainment  of  certain 
facts,  the  officers  of  the  land  department  have 
jurisdiction  to  inquire  into  and  determine 
those  facts,  and  the  patent  issued  thereupon 
is  a  conclusive  declaration  that  the  facts 
have  been  found  in  favor  of  the  patentee. 
And  this  rule  applies  to  the  detsrmination  of 
the  particular  cnaracter  of  the  land  which  is 
the  subject  of  the  patent.  (Gale  v.  Best,  78 
Cal.  236.) 

723.  When  a  patent  issues  under  a  law 
which  provides  for  the  disposal  of  public 
land  as  agricultural,  and  there  is  no  reserva- 
tion in  the  law,  except  a  general  reservation 
of  mineral  lands,  and  no  reservation  at  all  in 
the  patent,  the  patent  is  a  conclusive  deter- 
mination bv  the  government  that  the  land  is 
agricultural,  and  it  is  not  competent  there- 
after in  an  action  in  a  court  of  law  to  reopen 
the  question  as  to  the  character  of  the  land. 
(Gale  V.  Best,  78  Cal.  235.) 

Conclusiveness  of  patent  where  issued  for 
land  which  state  had  no  authority  to  dispose 
of.    See  post,  XX,  11,  d. 

724.  In  an  action  of  ejectment  upon  a  state 
patent  for  land,  of  which  it  appeared  the 
patentees  had  never  been  in  possession,  and 
upon  which  the  defendant,  subst'quently  to 
the  issue  of  the  patent,  had  settled  as  a  pre- 
emptor,  the  defense  was,  that  the  patent  was 
issued  without  authority,  and  especially  that 
the  land,  at  the  date  of  the  state  selection, 
and  until  after  the  issue  of  the  patent,  was 
within  the  limits  of  a  Mexican  claim,  still 
pending  and  undetermined,  and  was  tht  re- 
fore  not  public  land  within  the  meaning  of 
the  acts  of  Congres8,granting  school  lands  or 
school  indemnity  lands  to  the  state.  Held, 
that  the  questions,  whether  the  land  was  or 
was  not  public  land  within  the  meaning  of  the 
acts  referred  to,  or  whether  the  survey  thereof 
was  with  or  without  authority  of  law,  were 
questions  which  it  was  the  duty  of  the  land 
officers  to  determine,  and  if  they  made  a  mis- 
take in  their  judgment,  their  action  was  er- 
roneous, and  not  a  mere  nullity,  and  that 
the  patent  could,  therefore,  not  be  attacked. 
(O'(5onnor  v.  Frasher,  66  Cal.  499;  O'Connor 
V.  Good,  O'Connor  v.  Hazard,  60  Cal.  622.) 

725.  Patent  is  conclusive  evidence  of  exist- 
ence, validity,  and  confirmation  of  grant 
which  it  recites^  as  against  the  United  Statea, 
and  persons  claiming  under  the  United  States 
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br  title  snbaeqaent.  (Stark  t.  Barrett,  16 
Cal.  361.) 

Patent,  concIusiTenesa  of.  See  InjunctionB. 
280;  Mexican  Lands,  I.  26,  b;  Swamp  and 
Overflowed  Lands,  XIII. 

San  Francisco,  i>atent  for,  conclusiveness 
of.    See  San  Francisco,  III. 

School  land  patent,  effect  of.  See  Mines 
and  Mining,  13,  14. 

b.  Ab  Against  Legislative  Grant. 

726.  A  patent  is  not  conclusive  as  evidence 
of  title  as  against  a  grant  made  by  the  legisla- 
tive  department  prior  to  the  patent.  (Meg- 
erle  t.  Ashe,  27  Gal.  322.) 

c  As  Against  Government  or  State. 

727.  The  state  of  California  is  not  a  "  third 
person,"  within  the  meaning  of  section  15  of 
the  act  of  March  3, 1851,  providing  that  any 
f«tent  issued  under  the  act  shall  be  conclu- 
sive between  the  United  States  and  claimants 
only,  and  "shall  not  affect  the  interest  of 
third  peraoBB."  (People  v.  City  and  C!ounty 
of  San  Francisco,  76  Cal.  388.) 

728.  Patent  is  in  itself,  as  against  govern- 
ment, evidence  of  the  existence  and  validity 
of  the  grant  recited  in  it,  as  well  as  of  the  re- 
Unqaishment  of  all  claim  of  the  United  States 
to  the  land  it  embraces.  (Yount  v.  Howell, 
14  Cal.  465.) 

Cited  15  Cal.  366;  18  Cal.  26,  571 ;  20  Cal.  160. 
Granted  bv  state  before  lands  are  listed, 
state  bound  by.    See  ante,  339. 

d.  C!oncln8ivene88  Against  Third  Persons. 

Kecitals  in  patent,  on  whom  conclusive. 
See  ante,  XX,  8. 

729.  The  judiciary  most  determine  whether 
the  prior  rights  of  third  persons  have  been 
interfered  with  by  the  survey  and  patent,  but 
it  cannot  correct  the  one  nor  the  other.  The 
■urvey  and  patent  are  conclusive  in  actions  of 
ejectment.  (Moore  t.  Wilkinson,  13  CiJ. 
478.) 

Cited  14  Cal. 361 ;  15  Cal.  366;  20  Cal.  424 ;  76 
Cal.  397 :  85  Cal.  315,  458,  464, 483 ;  6  Mont. 
424;  6  Mont.  106. 

730.  Validity  of  a  patent,  regular  on  its 
faee,  cannot  be  attacked  in  an  action  of  eject- 
ment.    (Cruz  V.  Martinea,  68  Cal.  239.) 
atied  96  Cal.  128. 

731.  Patent  not  void  upon  its  face  cannot 
be  questioned,  either  collaterally  or  directly, 
by  persons  who  do  not  show  themselves  to  be 
in  priyity  with  a  common  or  paramount 
source  of  title.  (Doll  v.  Meador,  16  Cal.  295.) 
Cited  25  Cal.  251 :  29  Cal.  312;  32  Cal.  338;  56 

Cal.  278;  92  Cid.  168;  15  Ney.  405. 

732.  The  defendants  in  this  case  stand  in 
no  privitv  with  the  United  States,  and  pos- 
sess no  claim,  legal  or  equitable,  to  the  lands 
upon  which  they  are  settled,  inasmuch  as 
they  faUed  to  accept  the  proffered  oSer  of  the 
general  government  to  invest  them  with  title 
through  the  action  of  certain  officers,  and 
therefore  cannot  be  heard  in  opposition  to 
the  patent  which  the  ^aintiS  holds  from  the 
state  of  California.  (Doll  v.  Meador,  16  Cal. 
S95.) 

Cited  28  Cal.  101 ;  75  Cal.  296. 


733.  For  errors,  irregularities,  or  fraud, 
committed  in  any  of  the  steps  preliminary  to 
its  issuance,  inquisition  can  only  be  had  in  a 
proceeding  taken  directly  for  that  purpose. 
(Yount  V.  Howell,  14  Cal.  465.) 

734.  Where  a  contest  has  arisen,  and  been 
referred  to  the  district  court,  as  to  the_  right 
of  the  parties  to  purchase  state  land,  it  has 
been  held  that  certain  omissions  in  the  appli- 
cation or  alBdavits  render  the  application  so 
defective  that  the  applicant  cannot  base  a 
claim  to  purchase  upon  it,  bnt  such  omissions 
do  not  destroy  the  eSect  of  a  patent,  as  evi- 
dence of  title,  against  a  mere  trespasser  or  oc- 
cupant.   (Churchill  v.  Anderson,  56  Cal.  55.) 

735.  Fraud  or  fraudulent  imposition  upon 
the  land  department  in  the  obtaining  of  a 
patent  cannot  be  sec  up  by  way  of  collateral 
attack  upon  the  patent  in  an  action  of  eject- 
ment brought  by  the  patentee,  and  the  patent 
can  only  be  assailed  on  these  grounds  by  a 
proceeding  in  equity.  (Shanklin  v.  Me- 
Naroara,  87  Cal.  371.) 

736.  A  patent  cannot  be  attacked  collater- 
ally, even  for  fraud,  whether  charged  to  have 
existed  in  the  procurement  of  the  original 
grant,  or  in  the  proof  of  its  execution,  or  in 
the  making  of  the  survey.  For  these  matters 
the  right  of  interference  rests  only  with  the 
government.  Individuals  can  resist  the  con- 
clusiveness of  the  patent  only  by  showing  that 
it  conflicts  with  prior  riehts  vested  in  them. 
(Moore  v.  Wilkinson,  13  Cal.  478.) 

Cited  14  Cal.  469;  20  Cal.  424;  22  Cal.  Ill;  70 
Cal.  604. 

737.  A  patent  for  public  lands  of  the  United 
States  issued  to  a  pre-emptor  cannot  be  col- 
laterally attacked  on  account  of  the  false  oath 
of  the  patentee  in  making  his  application  to 
pre-empt  the  land.  (Turner  v.  Donnelly,  70 
Cal.  597.) 

Cited  19  Col.  103. 

738.  A  patent  is  a  record  of  the  govern. 
ment  which  cannot  be  assailed  on  the  ground 
that  it  was  obtained  by  false  or  fraudulent 
evidence,  in  a  collateral  action  in  which  it  is 
used  as  evidence  as  a  source  of  title.  (Mil- 
ler T.  Dale,  44  Cal.  562.) 

739.  In  ejectment,  an  answer  states  no  de- 
fense which  admits  the  patent,  and  avers 
that  the  plaintiff  hod  procured  the  certificate 
of  location  upon  which  said  patent  was  based, 
to  bo  issued  to  him  by  exhibiting  a  false  affi- 
davit to  the  surveyor  general ;  that  the  de- 
fendant had  made  application  for  the  same 
land,  and  the  said  officer  had  been  induced  to 
reject  his  application  by  reason  of  fraud  and 
imposition  of  the  plaintiff.  (Kentfleld  v. 
Hayes,  57  Cal.  409.) 

Cited  69  Cal.  138;  70  Cal.  546. 

740.  H.  settled  on  the  land  in  controversy 
in  1863,  as  public  land,  and  afterward  diea, 
leaving  a  widow  and  children ;  and  in  1868, 
his  administrator  (the  land  havine  been  sur- 
veyed, and  the  plat  filed  in  the  land-office) 
filed  a  declaratory  statement  on  behalf  of  the 
heirs;  and  after  a  contest  with  one  B.,  a 
patent  was  issued  to  the  heirs.  Subsequent 
to  the  inauguration  of  the  contest  referred  to, 
the  defendant  settled  upon  and  improved  the 
land,  then  unoccupied,  and  offered  to  file  bis 
declaratory  statement ;  but  his  offer  was  re- 


Digitized  by 


Google 


2374 


PUBLIC  LANDS,  XX,  U. 


fused.  In  an  action  upon  the  patent  by  a 
grantee  of  the  heire  to  recover  the  land,  the 
defendant,  in  hia  croas-complaint,  set  np  the 
facta  above  atated,  and  further  alleged  that 
the_  land  in  question  was  within  the  claimed 
limits  of  a  Mexican  grant  until  the  final  sur- 
vey thereof  acme  years  after  the  alleged  set- 
tlement and  the  death  of  H.,  the  original  pre- 
emptor;  that  the  land  waa  fraudulently 
entered  in  the  name  of  the  heirs  of  H.,  for  the 
benefit  of  the  plaintiff ;  and  that  the  testimony 
upon  which  the  patent  was  issued  was  false, 
and  was  frauduleutly  introduced  by  the  plain- 
tiff in  pursuance  of  bis  fraudulent  design  to 
obtain  the  land  for  himself.  Held,  that  the 
facts  stated  showed  no  right  in  the  defendant 
to  contest  the  right  of  the  patentees  or  their 
assigns,  or  to  compel  a  conveyance.  (Chap- 
man V.  Quinn,  56  Cal.  266.) 
Cited  63  Cal.  214,  216;  70  Cal.  646;  88  Cal. 
110. 

741.  In  such  case  the  defendant,  being  a 
qualified  pre-emptor,  and  having  settled  upon 
land  open  to  pre-emption,  had  a  right  under 
the  pie-emption  law  to  file  bis  declaratory 
statement,  and  the  register  and  receiver  had 
no  right  to  refuse  to  receive  the  same;  the 
rule  under  which  they  justified  their  action 
was  in  der^ation  to  the  act,  and  therefore 
void ;  the  offer  of  defendant  to  file  his  declar- 
atory statement  placed  him  in  a  condition  to 
demand  his  rights  under  the  law;  and  there- 
fore the  facts  stated  in  his  cross-complaint 
stated  a  good  cause  of  action.  Thornton,  J., 
dissenting.    (Chapman v.  Quinn,  56  Cal.  266.) 

742.  A  patent  for  state  lands  was  issued  to 
the  plaintiff  as  the  assignee  of  a  certificate  of 
purchase  issued  to  one  C. ;  and  in  an  action 
of  ejectment  bv  the  patentee  against  an  oc- 
cupant of  the  land,  the  defendant  offered  to 
prove  that  C.  made  the  application  (under 
the  act  of  April  27, 1863)  for  the  plaintiff's 
use  and  benefit  (having  been  hired  by  the 
plaintiff  to  do  so),  and  further  offered  to 
prove  that  the  plaintiff  never  took  the  loyalty 
oath  required  oy  the  statute.  Held,  upon 
the  first  point,  that  the  defendant  could  not 
take  advantage  of  the  fraud  claimed  to  have 
been  practiced  upon  the  state  or  its  oflScers ; 
and  upon  the  second,  that  C.  was  the  only 
person  with  whom  tne  state  officers  could 
treat  as  the  person  for  whose  benefit  the  pro- 
ceeding was  taken ;  and  that  to  say  that  the 
officers  were  deceived,  and  the  state  thereby 
defrauded,  is  but  a  restatement  of  the  point 
first  considered.  (Churchill  v.  Anderson,  56 
Cal.  55.) 

743.  If  authority  to  issue  patent  depends 
upon  the  existence  of  particular  facts  in  ref- 
erence to  the  condition  or  location  of  the 
property,  or  to  the  performance  of  certain 
antecedent  acts,  and  officers  have  been  ap- 
pointed for  the  ascertainment  of  these  mat- 
ters in  advance,  who  have  passed  upon  them 
and  given  their  judgment,  then  the  patent, 
though  the  judgment  of  the  officers  be  in  fact 
erroneous,  cannot  be  attacked  collaterally  by 
parties  showing  title  subsequently  from  the 
same  source^  much  less  by  those  who  show 
no  color  of  title  in  themselves.  In  such  cases 
the  parties  without  title  cannot  be  heard  at 
all,  and  the  parties  with  subsequent  title  must 


seek  their  remedy  by  scire  facias,  or  bill  or 
information  to  revoke  the  first  patent  or  limit 
its  operation.  (O'Connor  v.  Frasher,  56  Cal. 
499,  cited  57  Cal.  410,  60  Cal.  622,  63  Cal.  32; 
Doll  V.  Meador,  16  Cal.  295.  cited  21  Cal.  423, 
24  Cal.  629,  32  Cal.  362,  56  Cal.  60;  Churchill 
V.  Anderson,  56  Cal.  55,  cited  57  Cal.  69,  68 
Cal.  216;  O'Connor  ▼.  Good,  O'Connor  ▼. 
Hazard,  60  Cal.  622.) 

744.  If  patent  for  land  shows  upon  ita  buoh 
that  it  is  void,  it  may  be  attacked,  either 
directly  or  collaterally,  by  any  party  inter- 
ested m  disputing  its  validity.  (Rondell  v. 
Fay,  32  Cal.  354 ;  Doll  v.  Meador,  16  Cal.  295, 
cited  21  Cal.  423,  24  Cal.  629,  32  Cal.  862,  66 
Cal.  60.) 

746.  If  a  patent  be  void  on  its  face  or  waa 
issued  without  authority  or  was  prohibited 
by  law,  or  if  the  government  in  whoee  name 
it  is  issued  had  no  title,  it  may  be  attacked 
collaterally.  (Dnrfee  v.  Flaisted,  38  Cal.  80.) 
Cited  44  Cal.  92;  48  Cal.  610. 

746.  If  patent  be  issued  in  absence  of  legis- 
lation directing  a  disposition  of  the  property 
described,  or  by  an  oincer  who  is  not  invested 
with  power  to  sign  the  same,  or  for  an  estate 
probibited,  its  validity  may  also  be  contro- 
verted in  any  action,  either  directly  or  col- 
laterally. (Doll  V.  Meador,  16  Cal.  295.) 
Cited  21  Cal.  423;  24  Cal.  629;  32  Cal.  362;  66 

Cal.  60. 

747.  Where  the  plaintiff  in  ejectment  claims 
title  under  a  state  patent  issued  upon  a  school 
warrant  location,  the  invalidity  of  the  loca- 
tion cannot  be  interposed  as  a  defense  to  the 
action,  nor  the  efficacy  of  the  patent  be  con- 
tested by  one  in  possession,  who  admits  that 
the  premises  are  a  part  of  the  public  lands  of 
the  United  States,  and  traces  no  title  from  the 
United  States  to  himself.  (Rhodes  y.  Craig, 
21  Cal.  419.) 

C!it«d  56  Cal.  278. 

748.  State  patent  issued  for  land  which 
state  has  no  authority  to  dispose  of  is  void, 
and  may  be  collaterally  attacked  in  any  ao> 
tion,  and  its  operation  as  a  conveyance  de- 
feated by  a  party  in  mere  possession  of  the 
land,  though  not  connected  with  the  sooroe 
of  title.    (Edwards  v.  Bolley ,  96  Cal.  408. ) 

749.  Tbe  courts  have  the  right,  even  in  ac- 
tions of  ejectment,  when  the  parties  present 
and  rely  upon  a  patent  from  the  United 
States,  to  inquire  as  to  whether  pr  not  the  de- 
scription given  in  the  patent  indudea  land 
which  tbe  government  or  its  officers  had  no 
power  to  convey.  (United  Land  Assn.  ▼. 
Knight,  86  Cal.  448.) 

750.  In  an  action  of  ejectment  based  on  a 
patent  purporting  to  have  been  issned  in  pur^ 
Buanoe  of  a  grant  by  (congress,  it  is  competent 
for  the  defendant  to  attack  the  validity  of  the 
patent  on  the  ground  that  the  land  was  ex- 
cepted from  th  e  grant.  ( McLaughlin  v.  Held, 
63  Cal.  208.) 

Cited  64  Cal.  617:  67  Cal.  68;  78  Cal.  161;  79 
Cal.  131 ;  85  Cal.  486. 

751.  The  fifteenth  section  of  the  act  of  Con- 
gre°s  of  1851  provides  that  the  final  decrees 
of  confirmation  and  patent  shall  be  conclusive 
between  the  United  States  and  the  claimants 
only,  and  shall  not  affect  the  interest  of  third 
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fersons.  If  conclusive  between  the  United 
tat«8  and  the  claimants  it  must  be  equally 
eo  between  persons  holding  under  either  of 
thoee  parties.  (Moore  v.  Willcinson,  IS  Cal. 
478;  Moore  ▼.  Hoff,  IS  Cal.  489.) 

752.  In  ejectment  a  i>atent  from  the  state, 
appearing  to  be  valid  on  its  face,  and  convey- 
ing land  subject  to  disposition  by  the  state,' 
is  conclusive  evidence  of  title  against  a  de- 
fendant who  shows  no  connection  with  the 
common  or  paramount  source  of  title.  (Kent- 
field  V.  Hayes,  67  Cal.  409.) 

Cited  77  Cal.  261 ;  83  Cal.  109. 

753.  A  patent  from  the  United  States  to 
public  land  is  conclusive  evidence  of  title  in 
the  patentee,  in  any  collateral  attack  thereon, 
as  against  those  not  connecting  themselves 
with  the  government  title.  (Thompson  y. 
Doaksum,  68  Cal.  593.) 

754.  Defendant,  not  having  shown  any 
privity  with  the  state,  could  not  attack  the 
patent  from  it.  (Schiefiery  v.  Tapia,  68  Cal. 
184.) 

755.  Party  who  was  homestead  claimant  of 
pablic  land,  and,  as  such  claimant,  received  a 
patent  for  it  from  the  United  States,  is  in 
aach  privity  with  the  paramount  source  of 
title  aa  enables  him  to  attack  a  patent  for  it 
issued  to  another  person  by  the  state,  as  land 
selected  in  part  satisfaction  of  a  Congressional 
grant.    (Chant  v.  Reynolds,  49  Cal.  213.) 

756.  Only  one  in  privity  with  the  para- 
mount title  of  the  United  States  can  attack 
collaterally  a  patent  issued  for  lands  listed  to 
the  state  as  m  lieu  of  school  lands;  and  a 
cross-complaint  in  an  ejectment  suit  brought 
by  a  plamtiS  claiming  under  such  patent 
states  no  ground  of  relief  when  it  shows  merely 
that  defendant  once  ofiered  to  enter  the  land 
under  the  homestead  laws,  and  was  prevented 
from  prosecuting  his  homestead  claim  at  that 
time  by  a  statement  of  the  register  that  the 
land  was  not  subject  to  entry  under  the 
homestead  laws,  without  showing  any  excuse 
for  a  failure  to  appeal  from  the  decision  of 
the  register,  or  for  a  delay  of  fifteen  years 
thereafter  in  the  prosecution  of  his  home- 
stead claim.  (BurUng  v.  Thompkins,  77  Cal. 
257.) 

767.  Before  a  person  will  be  permitted  to 
call  in  question  the  proceedings  through 
which  another  has  obtained  a  patent  to 
pabUc  lands,  he  must  show  in  himself  all  the 
conditions  necessary  to  enable  him  to  pre- 
empt. (Burrell  v.  Haw,  40  Cal.  373.) 
Cited  66  Cal.  278;  68  Cal.  186;  77  Cal.  186:  78 

Cal.  616;  91  Cal.  377. 

758.  One  who  is  a  qualified  pre-emptor,  and 
is  living  on  public  land,  and  has  filed  his  ap- 
plication to  purchase,  ami  has  offered  to  prove 
up  his  claim,  and  has  tendered  the  purchase 
money,  has  such  a  privity  with  the  title  of 
the  United  Stales  as  will  enable  him,  in  an 
action  at  law,  to  attack  a  patent  for  the  same 
which  is  void  as  having  been  issued  without 
authority  of  law,  but  is  not  void  on  its  face. 
(Boeecrans  v.  Douglass,  52  Cal.  213.) 

759.  A  settlement  and  possession  by  a  pre- 
emptor  in  compliance  with  the  laws  of  the 
United  States,  upon  land  subject  to  settle- 
ment and  pre-emption,  gives   to   the    pre- 


emptor  such  privity  with  the  government  of 
the  United  States  that  he  may  attack  a  void 
patent  for  the  land.     (Foss  v.  Hinkell,  78 
Cal.  158.) 
Cited  92  Cal.  158. 

760.  Equitable  rights  of  persons  claiming 
under  the  pre-emption  laws  have  been  pro- 
tected by  the  courts  against  a  legal  title  ac- 
quired by  other  parties  by  means  of  the  in- 
troduction by  others  of  false  testimony,  or 
other  imposition  upon  the  officers  of  the  land 
department,  or  by  the  misconstruction  of  the 
law  by  those  officers  upon  an  admitted  state 
of  facts.  But  in  all  of  such  cases  the  partv 
thus  protected  had  connected  himself  with 
the  title  of  the  government,  and  thereby  ac- 
quired some  ri^nt,  which  in  equity  entitled 
him  to  protection.  (Chapman  v.  Quinn,  56 
Cal.  266.) 

761.  If  the  state  selects,  as  a  part  of  said  five 
hundred  thousand  acre  grant,  land  in  the 
possession  of  a  bona  fide  pre-emptioner  at  the 
time  of  the  selection,  the  pre-emptioner  is  in 
such  privity  with  the  common  source  of  title 
that  he  can  attack  a  patent  granted  by  the 
state  for  the  same  in  an  action  of  ejectment 
brought  by  the  patentee  or  his  assignee. 
(Terry  v.  Megerie,  24  Cal.  609.) 

Cited  25  Cal.  251 ;  28  Cal.  101,  40S;  20  Oal. 
312;  32  Cal.  362. 

762.  The  action  was  brought  to  recover  the 
X>ossession  of  certain  land  which  was  listed  to 
the  state  as  lieu  land  on  the  13th  of  March, 
1877,  on  an  application  and  selection  made  by 
it  on  the  let  of  October,  1873.  On  the  Slst  of 
July,  1879,  the  state  conveyed  the  land  by 

§  stent  to  the  grantor  of  the  plaintiff.  The 
efendant  claimed  title  under  a  pre-emption 
settlement  made  prior  to  the  inception  of  any 
right  on  the  part  of  the  state,  but  gave  no 
evidence  that  at  such  time  he  was  a  qualified 
pre-emptor,  or  had  complied  with  the  require- 
ments of  the  pre-emption  laws.  The  court 
instructed  the  jury  tnat  the  listing  to  the 
state  was  a  nullity,  and  the  patent  based 
upon  it  void,  if,  at  the  time  of  listing,  the  land 
was  withdrawn  from  sale.  Held,  that  the  in- 
struction was  erroneous  because  the  defend- 
ant, not  having  connected  himself  with  the 
title  of  the  United  States,  could  not  attack 
the  listing  or  patent  to  the  state.  (Schiefiery 
V.  Tapia,  68  Cal.  184.) 

763.  The  patent  is  the  record  of  the  state 
that  the  land  was  subject  to  location  under 
the  grant  of  the  United  States,  and  has  been 
located,  through  her  officers,  in  pursuant  of 
the  terms  of  the  donation ;  and,  as  against 
parties  who  have  no  higher  right  than  that 

I  which  arises  from  mere  occupation,  it  imports 
absolute  verity.  (Doll  v.  Meador,  16  Cal. 
295.) 

Cited  21  Cal.  423 ;  22  Cal.  HI;  23  Cal.  442;  24 
Cal.  568;  38  (5al.  83;  53  Cal.  243;  66  <3al. 

I      501 ;  57  Cal.  69,  395,  410 ;  63  Cal.  214,  216-18 ; 

I      distinguished  23  Cal.  437. 

764.  Defendants  in  possession  of  a  sixteenth 
or  thirty-sixth  section,  which  was  known  to 
be  mineral  land  prior  to  1853,  and  who  are 

I  holding  it  as  mining  claims  under  locations 
'  recently  made  in  accordance  with  the  law  of 
!  Congress,  and  with  the  local  rules  and  cus- 
I  toms  of  miners,  are  in  privity  with  the  United 
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States,  and  may  attack  a  patent  of  the  land 
from  the  state  to  the  plaintiff,  in  an  action  of 
ejectment.  (UermocUia  v.  Uubbell,  89  Cal. 
6.) 

766.  Evidence  is  admissible  in  favor  of  such 
defendants  as  to  the  work  done  by  them  on 
their  mining  claims  since  the  date  of  their 
location,  for  the  purpose  of  showing  that  the 
land,  which  was  Known  to  be  mineral  at  the 
date  of  the  grants,  is  still  valuable  for  its 
minerals,  and  to  overcome  the  theory  of  the 
plaintiffs  that  they  were  of  no  value.  (Her^ 
mocUla  V.  Hubbell,  89  Cul.  5.) 

766.  A  person  who,  with  a  state  land  war- 
rant, locates  three  hundred  and  twenty  acres 
of  land  under  the  provisions  of  the  act  of  May 
3, 1852,  for  the  disposal  of  the  five  hundred 
thousand  acres  of  land  granted  to  the  state, 
but  whose  location  is  void  because  made 
before  the  land  is  surveyed  by  the  United 
States,  bears  no  such  relation  to  the  land  as 
to  enable  him  to  attack  a  patent  made  by  the 
State  for  the  same  land  to  a  person  who  makes 
a  subsequent  location  after  the  survey.  (Has- 
tings V.  Jackson,  46  Cal.  234.) 

Collateral  attack  because  judgment  on  con- 
test rendered  by  default.    See  post,  858. 

Fraud  cannot  be  set  up  in  ejectment  under 
patent.    See  Mexican  Lands,  368,  et  seq. 

12.  Validity  of. 

"Kit.  A  patent  from  the  governor,  purport- 
ing to  convey  the  lands  of  the  state,  can  have 
no  validity  unless  expressly  authoriied  by 
law.    (Summers  v.  Dickinson,  9  Cal.  654.) 
Cited  16  Cal.  330;  23  Cal.  441. 

768.  If  a  patent  shows  that  it  was  issued  in 
the  absence  of  legislation  directing  a  sale  of 
the  property  described  it  is  void  upon  its 
face.    (Kondell  v.  Fay,  82  Cal.  364.) 

769.  A  party  claiming  land  under  a  patent 
from  the  United  States  has  the  benefit  of  the 
presumption  that  the  officers  rightly  per- 
formed all  their  duties  in  selling  the  land  and 
issuing  the  patent,  and  it  devolves  on  the 
party  assailing  the  patent  to  show  that  it  was 
issued  without  authority  of  law.  (Ck>llin8  v. 
Bartlett,  44  Cal.  371.) 

Cited  76  Cal.  297. 

770.  It  is  not  necessary  that  a  patent  of  the 
United  States  to  land  granted  by  the  Mexican 
government  should  contain  a  recital  that  the 
survey  had  been  published.  It  will  be  pre- 
sumed, in  support  of  such  patent,  regular  on 
its  face,  that  the  proper  officers  of  tne  land 
department  determined,  prior  to  the  signa- 
ture of  the  patent,  that  due  publication  ofthe 
survey  had  been  made.  (Crus  v.  Martines, 
63  Cal.  239.) 

Cited  96  Cal.  128. 

771.  A  patent  is  prima  fade  evidence  of 
title  in  the  grantee,  as  the  law  presumes  in 
favor  of  the  acts  of  allpublic  officers.  (Sum- 
mers V.  Dickinson,  9  CTal.  564.) 

772.  A  patent  for  public  land,  not  void 
upon  its  fiace,  is  prima  facie  valid ;  and  the 
burden  of  showing  its  invalidity  is  on  the 
party  attacking  it.  (Leviston  v.  Ryan,  75 
Cal.  293.) 

Cited  77  Cal.  70;  78  Cal.  381;  82  Cal.  643;  83 
Cal.  610;  92  Cal.  158. 


773.  A  United  States  patent  is  at  least 

Srima  facie  valid,  and  is  presumptive  evi- 
ence  that  all  preliminary  conditions  had 
been  fulfilled.  (Southern  Pac.  B.  B.  Co.  v. 
Purcell,  77  Cal.  69.) 

774.  The  presumptions  which  arise  in  sup- 
port of  a  patent  for  public  land,  issued  by  the 
state,  can  have  no  torce  in  face  of  the  facts 
that  the  state  selection  of  the  same  was  origi- 
nally void,  and  that  the  selection  has  been 
validated  by  (Congress.  (Chant  v.  Reynolds, 
49  Cal.  213.) 

776.  Though  a  patent  be  in  fact  issued  with- 
out authority  of  Law,  because  the  state  had  no 
title  to  grant,  the  presumption,  in  an  action 
of  ejectment,  is,  in  the  first  instance,  that  the 
patent  is  valid  and  passes  the  title,  and  the 
burden  of  proof  is  cast  on  the  one  who  under- 
takes to  impeach  the  patent  to  establish  the 
facts  necessary  for  its  overthrow.  (People  ex 
rel.  Pixley  v.  Stratton,  26  Cal.  242.) 
Cited  78  <Dal.  381. 

776.  Under  section  2  of  the  act  of  Congress 
of  March  1,  1877,  an  innocent  purchaser  for  a 
valuable  consideration  from  the  state  of  lien 
lands,  selected  by  the  state,  where  there  is  no 
corresponding  sixteenth  or  thirty-sixth  sec- 
tion, has  a  preferred  right  to  purchase  the 
same  from  the  United  States ;  and  when  a 
patent  has  been  issued  by  the  iTuited  States 
to  such  land,  the  patentee  is  not  required  to 
support  it  by  proof  of  the  circumstances  justi- 
fying it,  but  it  devolves  upon  the  party  assail- 
ing it  to  allege  and  prove  that  under  no 
circumstances  were  the  officers  of  the  land 
department  authorised  in  issuing  the  patent 
to  the  plaintiff.  (Burling  v.  Tbompkins,  77 
Cal.  26;^) 

777.  Whether  a  state  patent  to  land  other 
than  a  sixteenth  or  thirty-sixth  section  is 
conclusive  or  not,  it  is  at  least  prima  facie 
evidence  of  title,  and  if  a  defendant  in  eject- 
ment can  attack  it  at  all,  the  burden  is  on 
him  to  show  its  invalidity.  (Hebbron  v. 
Graves,  78  Cal.  380.) 

Cited  92  Cal.  158. 

778.  If  a  patent  to  land  is  issued  to  a  rail- 
road company,  under  a  grant  made  by  (in- 
gress of  alternate  sections  along  the  line  of  its 
route,  and  ejectment  is  brought  on  the  patent 
against  one  who  had  settled  on  the  land  and 
acquired  a  pre-emption  right  before  the  land 
had  been  withdrawn  from  market,  and  he  de- 
pends on  the  ground  that  the  land  officers 
were  misled  by  false  and  fraudulent  testi- 
monv  of  the  agent  of  the  railroad  company, 
the  facts  that  such  agent  swore  that  the  land 
was  vacant  and  unappropriated,  and  that  the 
land  officers  did  not  know  that  the  defendant 
was  on  the  land,  tend  to  show  that  the  land 
officers  were  so  misled.  (Campbell  v.  Buck- 
man,  49  Cal.  362.) 

Cited  91  Cal.  643. 

779.  A  cross-complaint  in  an  action  of  eject- 
ment alleging  that  the  officers  of  the  land  de- 
partment, upon  appeal,  had  neglected  to  read, 
examine,  or  weigh  the  evidence  taken  before 
them  upon  a  contest  of  the  application  for  a 
homestead  of  the  plaintiff's  grantor,  to  whom 
a  patent  was  issued,  and  had  filed  written 
opinions  adverse  to  the  claim  of  the  defend- 
ant as  a   pre  emptioner,    which  had  been 
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oomioled  and  fabricated  by  clerks  and  sub- 
otdinates,  presents  no  fact  entitling  the  de- 
fendant to  a  judgment  that  the  patent  be  de- 
dared  void.    (Grant  v.  Oliver,  91  Cal.  168.) 

780.  Patent  under  location  of  school  land 
warrant  on  lands  reserved  from  entry  and 
■ale  is  unauthorized  by  law  and  void.  (Bush 
V.  Casey,  39  Cal.  339.) 

7S1.  A  patent  of  the  United  Slates  to  a 
tract  of  land  as  an  additional  soldier's  home- 
stead ia  valid,  although  the  entry  was  made 
in  the  name  of  the  soldier  by  bis  attorney  in 
fact,  acting  under  an  irrevocable  power  dated 
two  veara  before  the  entry,  to  which  was 
added  a  relinquishment  of  dower  by  the  wife, 
and,  after  the  entry  and  approval,  but  before 
the  issuance  of  the  patent,  the  land  was  con- 
veyed in  the  soldier's  name ;  and  the  title  of 
one  claiming  under  such  patent  is  not  only 
good  in  law,  but  it  is  also  secure  against  a 
suit  in  eqnil7  to  annul  the  patent.  (Mont- 
gomery V.  Pacific  Coast  Land  Bureau,  94  Cal. 

782.  AsBuming  that  a  patent  may  be  at- 
tacked under  the  general  issue  of  ownership 
in  an  action  of  ejectment,  yet  an  offer  of  the 
defendant  to  prove  that  the  property  in  con- 
troversy was  within  the  exterior  boundaries 
of  a  Mexican  grant  at  the  time  of  the  pres- 
entation of  a  declaratory  statement  of  home- 
stead claim  bv  the  plaintiff's  grantor  is  too 
uncertain  ana  indefinite,  and  is  properly 
rejected,  there  being  no  ofier  to  show  that  the 
giant  was  not  a  floating  grant.  (Grant  v. 
Oliver,  91  Cal.  158.) 

783.  If  the  title  to  a  subdivision  of  public 
land  in  this  state  passed  to  the  state  by  vir- 
tue of  the  act  of  July,  23,  1866,  entitled  "An 
act  to  quiet  land  titles  in  California,"  then  a 
patent  afterwards  issued  for  the  same  by  the 
United  States  is  void,  and  one  in  possession 
ne^  not  deraign  title  from  the  state  in  order 
to  defend  his  possession  in  an  action  of  eject- 
ment brought  by  the  patentee.  (Sutton  v. 
Fassett,  51  Cal.  12.) 

Cited  63  Cal.  255;  83  Cal.  107. 

Patent  by  United  States  to  land  to  which  it 
had  no  title.    See  post,  XX,  13. 

784.  If  a  patent  is  good  in  part  and  bad  in 
part  upon  the  face,  and,  in  its  description  of 
the  land,  does  not  separate  the  good  part  from 
the  bod,  the  party  relying  upon  it  must  show 
himself  within  its  good  call.  (Rondell  v.  Fay, 
32  Cal.  354.) 

785.  In  an  action  by  a  vendor  of  land  for  a 
specific  performance  of  the  contract,  and  the 
enforcement  of  his  lien,  held,  that  the  deci- 
■on  of  the  cause  must  turn  upon  the  ques- 
tion whether  the  plaintifi.  when  he  tendered 
a  conveyance  of  the  land  to  the  defendant, 
had  a  title  thereto  such  as  the  parties  con- 
templated at  the  time  they  entered  into  their 
contract.  And  held  further,  the  question 
taming  upon  the  validity  of  the  patent  dis- 
cussed in  the  opinion,  and  under  which  the 
plaintiff  deraigned  title,  that  the  patent  was 
valid.     (Fletcher  V.  Mower,  65  Cal.  119.) 

Verity  of  patent  and  impeachment  of.    See 
ante,  7()1. 
Cancellation  of  patents.    See  post,  XX,  13. 
lamed  after  attempted  cancellation  of  list- 


ment  to  state  is  void  and  may  be  collaterally 
attacked.    See  ante,  38. 

Collateral  attack  on  patent  because  issued 
to  executor.    See  ante,  698, 

Presumption  that  officer  issuing  patent  per- 
formed his  duty.   See  OflBces  and  OfScers,  88. 

13.  Caneel/atioti  of;  Congieting  PattnU. 

786.  If  a  patent  is  issued  without  authority 
of  law,  or  the  state  had  no  title  to  grant^  a 
person  who  owns  the  lands  patented  may  in- 
voke a  court  of  equity  to  restrain  by  jjerpetual 
injunction  its  use  as  evidence,  or  may  main- 
tain an  action  in  his  own  name  to  annul  it. 
(People  ex  rel.  Pixley  v.  Stratton,  25  Cal. 
242.) 

Cited  28  Cal.  101 ;  32  Cal.  362;  38  Cal.  88. 

787.  In  order  to  maintain  an  action  to  an- 
nul a  patent  issued  b}r  the  land  department 
of  the  state  the  plaintiff  must  connect  him- 
self with  tbe  source  of  title,  and  must  show 
that  his  rights  are  injuriously  afiected  by  tbe 
patent.  A  certificate  of  purchase  issued  to 
one  not  entitled  to  receive  it  confers  no 
rights,  and  the  person  holding  such  certifi- 
cate is  a  stranger  to  the  title,  and  cannot  be 
heard  as  a  plaintiff  to  question  the  rights  of 
the  defendant  under  a  state  patent.  (David- 
son V.  Cucamonga  Fruit  and  Land  Co.,  78  Cal. 
4.) 

Cited  83  Cat.  109. 

788.  Tbe  attorney  general  may  file  an  in- 
formation in  the  nature  of  a  bill  in  chancery 
to  annul  a  patent  for  lands  granted  by  this 
state  to  an  individual,  in  a  case  where  the 
matter  involved  in  the  suit  immediately  con- 
cerns the  rights  and  interests  of  the  state. 
(People  ex  rel.  Pixley  v.  Stratton,  26  Cal. 
244.) 

Cited  66  Cal.  162,  666. 

789.  An  information  is,  in  its  substantive 
characteristics,  a  bill  in  equity,  and  when  it 
concerns  only  the  rights  of  the  government, 
or  those  whose  rishts  are  under  tbe  particu- 
lar protection  of  the  government,  is  exhibited 
in  tne  name  of  the  attorney  general  as  the  in- 
formant ;  and  in  the  former  case  a  relator  is 
sometimes,  and  in  the  latter  case  always, 
named  who  in  reality  sustains  and  directs 
the  suit.  (People  ex  rel.  nxley  v.  Stratton, 
25  Cal.  244.) 

Cited  78  Cal.  618. 

790.  If  the  state  has  no  interest  in  the  sub- 
ject matter  an  information  on  the  relation  of 
the  attorney  general,  on  behalf  of  tbe  state, 
to  annul  a  patent  cannot  be  sustained.    (Peo- 

Sle  ex  rel.  Pixley  v.  Stratton,  25  Cal.  241.) 
ited  78  Cal.  617. 

791.  If  private  citisens  have  an  interest  in 
tbe  lands  granted  by  the  patent,  and  are 
threatened  with  injnrv  bv  the  patent,  the  in- 
formation should  be  nled  in  the  name  of  one 
or  more  of  such  persons,  provided  they  are 
without  adequate  remedy  at  law ;  and  in  such 
case,  tbe  relator's  personal  complaint  should 
be  joined  to  and  incorporated  with  the  in- 
formation. (People  ex  rel.  Pixley  v.  Strat- 
ton, 25  Cal.  244.) 

Cited  68  Cal.  186. 

792.  An  information  on  the  relation  of  the 
attorney  general,  on  behalf  of  the  state,  to 
annul  a  patent,  which  avers  that  the  state 
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has  no  intereBt'  in  the  lands  patented,  does 
not  state  facts  safficient  to  constitute  a  caoae 
of  action.    (People  ex  rel.  Pixley  t.  Stratton, 
25  Cal.  244.) 
Cited  78  Cal.  7. 

793.  An  action  by  the  state  to  cancel  a 
patent  for  school  land  on  the  groand  of  false 
and  fraudulent  statements  by  the  applicant 
is  governed  by  subdivision  4  of  section  838  of 
the  Code  of  Civil  Procedure,  and  is  barred  if 
not  commenced  within  three  years  after  the 
cause  of  action  accrued,  and  an  averment  that 
the  false  statement  was  not  known  to  the 
officers  of  the  state  is  not  sufficient  to  exempt 
the  action  from  the  provisions  of  that  sec- 
tion; and  any  defects  in  the  statement, 
whether  fraudulent  or  not,  having  been 
cured  by  the  act  of  1870,  it  is  immaterial 
whether  or  not  they  were  subsequently  as- 
certained by  the  land  officers  of  the  state. 
(People  ex  rel.  iiadie  ▼.  Noyo  Lumber  Co., 
09  C^.  466.) 

794.  Parties  who  have  a  common  interest 
in  annulling  a  patent,  although  they  have  no 
joint  interest  in  the  land  adverse  to  the 
patentee,  may  be  joined  as  plaintiffs  in  ac- 
tion to  procure  its  cancellation.  (People  ex 
rel.  Pierce  v.  Morrill,  26  Cal.  336.) 

Cited  31  Cal.  427;  63  Cal.  734. 

795.  In  an  action  brought  to  annul  a  patent 
for  land  sold  without  authority  of  law,  the 
state,  and  persons  who  have  a  right  to  mine 
on  the  land  under  the  mining  laws  of  this 
state,  may  be  joined  as  plaintiffs.  (People  ex 
rel.  Pierce  T.Morrill,  26  Cal.  336.) 

796.  The  proceeding  by  bill  in  equity,  which 
an  individual  is  allowed  to  take  to  set  aside  a 
patent  or  control  its  operation,  is  in  the 
nature  of  a  bill  to  quiet  title — to  determine 
an  estate  held  adversely  to  him — to  remove 
what  would  otherwise  be  a  cloud  upon  bis 
own  title ;  or  is  in  the  nature  of  a  bill  to  en- 
force a  transfer  of  the  interest  from  the 
patentee,  on  the  ground  that  the  latter  has, 
by  mistake  or  fraud,  acquired  a  title  in  his 
own  name,  which  he  should  in  equity  bold 
for  the  benefit  of  the  complainant.  The  indi- 
vidual complainant  must  therefore  possess  a 
title  superior  to  tnat  of  his  adversary,  and,  of 
course,  to  that  of  the  government  through 
whom  his  adversary  claims,  or  he  must  pos- 
sess equities  which  will  control  the  title  in 
his  adversary's  name.  (BiddleBoggs  Y.Mer- 
ced Min.  Co.,  14  Cal.  279.) 

(^ted  13  Col.  63. 

797.  In  action  by  alleged  pre-emptor  of  in- 
demnity school  lands  to  quiet  title  as  against 
a  patentee  from  the  state  the  plai<.tiS  cannot 
question  the  validity  of  the  iMtent  to  the  de- 
fendant on  the  ground  that  his  application  to 
purchase  was  defective  or  irregular,  because 
ne  is  not  seekingto  obtain  the  title  of  the 
state.    (Green  t.  Hayes,  70  Cal.  276.) 

798.  In  an  action  brought  to  vacate  a  patent 
for  land  on  the  ground  tnat  its  issuance  was 
procured  from  the  government  by  false  sug- 
gestions, fraudulent  conceidmtrnts,  and  by 
misrepresentations,  the  acts  of  £raud  and 
misrepresentation  on  which  the  general 
charge  is  based  must  be  specified  in  the  com- 
plaint,  or  it  will  not  state  facts  sufficient  to 


constitute  a  cause  of  action.     (Semple  v. 

Hagar,  27  Cal.  163.) 

Cited  30  Cal.  674;  82  Cal.  821;  3  Utah,  246. 

799.  In  an  action  by  an  alleged  pre-emptor 
of  indemnity  school  land,  claiming  title  under 
a  previous  settlement,  to  quiet  his  title,  as 
against  a  patentee  from  the  state,  and  to  have 
the  title  of  the  latter  declared  void  on  the 

Sound  that  bis  application  to  purchase  the 
ad  from  the  state  was  fraudulent,  the  facts 
constituting  the  fraud  must  be  specifically  al- 
leged in  the  complaint.  (Green  t.  Hayes,  70 
Cal.  276.) 

800.  A  complaint  in  an  action  in  the  name 
of  the  people,  on  the  relation  of  a  private  in- 
dividual, to  cancel  a  patent  for  a  tract  of  land 
issued  by  the  state  to  the  defendant,  which 
merely  avers  that  the  relator  is  seised  and 
possessed  of  the  land,  and  that  his  title  was 
derived  from  the  state  of  California  under 
and  by  virtue  of  the  location  of  a  school  war- 
rant made  under  and  in  accordance  with  the 
provisions  of  an  act  of  the  legislature,  that 
said  location  was  duly  and  properly  made, 
and  in  all  respects  according  to  the  provisions 
of  said  act,  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  (People  ex  rel. 
Hastings  v.  Jackson,  24  Cal.  630.) 

C»ted  40  Cal.  377. 

801.  The  action  was  brought  to  cancel  a 
patent  issued  on  an  application  made  in  May, 
1880,  to  purchase  lieu  land.  The  plaintiff 
claimed  that  the  same  land  had  been  previ- 
ously sold  to  one  Mullen,  the  assignor  of  the 
relator,  upon  his  application  made  in  1869, 
under  the  act  of  March  28,  1868.  The  land 
having  been  accepted  by  the  register,  the  sur- 
veyor general  of  the  »tate  approved  the  loca- 
tion, and  issued  to  Mullen  a  certificate  of  loca- 
tion on  the  21st  of  August,  1869.  Mullen  did 
not  present  his  certificate,  or  make  any  pay- 
ment thereon,  to  the  county  treasurer  within 
fifty  days  after  the  approval.  On  the  27th  of 
March,  1872,  the  legislature  passed  an  act  for 
the  relief  of  purchasers  of  £tate  lands.  The 
complaint  contained  no  allusion  to  the  latter 
act,  and  failed  to  show  that  Mullen  had  not 
alreadv  been  the  beneficiary  of  the  act.  Held, 
that  tne  complaint  did  not  state  facts  snfS- 
dent  to  constitute  a  cause  of  action.  (People 
ex  rel.  Lyndi  t.  Marts,  74  Cal.  110.) 

802.  Evidence  necessary  to  be  produced  in 
a  court  of  equity  to  justify  the  settmg  aside  of 
a  patent  to  state  or  United  States  lands  must 
be  clear,  convincing,  and  unequivocal;  and 
this  rule  app  ies  not  only  to  the  matter  of 
fraud  practiced  upon  the  ^vemment,  but 
also  to  the  good  laith  and  innocence  of  the 
subsequent  grantee,  and  to  the  proof  that  he 
connived  at  or  had  notice  of  such  fraud.  The 
proof  must  be  full  and  complete,  and  evidence 
merely  creating  a  suspicion  of  fraud,  or  a  sus- 
picion of  notice  of  fraud,  however  strong,  is 
not  sufficient.    (People  v.  Swift,  96  Cal.  165.) 

803.  It  is  not  permissible,  in  a  proceeding 
to  set  aside  a  state  patent,  to  call  in  question 
the  evidence  upon  which  a  judgment  was 
based,  in  a  contest  over  the  rignt  to  purchase 
the  Ian  I,  or  the  rulings  of  the  court  on  mat- 
ters of  law.  (People  ex  rel.  Wallen  v.  Moms, 
77  Cal.  204.) 
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804.  The  eqtiitable  title  of  a  purchaser  of 
pnb.ic  land  from  an  entryman  holding  dmply 
a  certificate  of  purchase,  before  a  patent  has 
iaaued,  ripens  into  a  perfect  legal  title  upon 
the  issuance  of  a  patent  to  the  entryman ;  and 
the  rute  that  the  defense  of  a  bona  fide  pur- 
chase does  not  applv  to  the  purchase  of  an 
equity  will  not  preclude  such  defense  in  an 
action  by  the  government  to  cancel  the 
patents  so  issued.  (People  t.  Swift,  06  Gal. 
166.) 

806.  In  an  action  by  the  state  to  cancel 
patents  for  timber  land,  upon  the  ground 
that  the  grantors  of  the  defendants  procured 
the  patents  by  fraud,  an  answer  that  the  de- 
fendants are  biona  tide  punhasers  of  the  land 
for  value,  without  notice  of  th^  alleged  fraud, 
or  of  any  fraud  practiced  in  procuring  the 
title  from  the  state,  presents  a  perfect  de- 
fense.    (People  y.  Swift,  96  Cal.  166.) 

806.  A  patent  issued  on  a  contest  as  to  the 
light  to  purchase  state  lands  where  the  ques- 
tion  is  referred  to  the  district  court,  before 
the  proceedings  in  the  court  have  terminated, 
is  void,  an.  I  maybe  annulled  at  the  suit  of 
the  state,  even  it  the  patentee  has  conveyed 
to  an  innocent  purchaser.  (People  v.  Car- 
rick,  61  Cal.  326.) 

Action  to  cancel  patent.  See  Swamp  and 
Overflowed  Lands,  XIII. 

Patents,  validity,  impeachment,  setting 
aside.    See  Mexican  Lands,  I,  26,  b,  c. 

Patent,  impeachment  of  for  fraud.  See 
Mexican  Lands,  393,  394;  Statute  of  Limit- 
ations, 286. 

Bestoring  price  received  on  setting  aside 
patent.    See  ante,  473. 

Action  by  state  to  cancel  patent,  when 
bured.    See  Statute  of  Limitations,  2S, 

Parties  in  action  to  set  aside  patent.  See 
Mexican  Lands,  393. 

Action  to  cancel  patent,  issuing  injunction 
pending.     See  Injunctions,  270. 

807.  H.,  a  state  patentee,  having  recovered 
judgment  against  the  defendant  f^r  recovery 
of  uie  land  included  in  the  patent,  and  for 
damages  and  costs,  and  having  transferred 
the  land  and  judgment  to  the  plaintiff,  the 
deiendant  execute  to  the  plaintiff  a  note  and 
mortgage  to  secure  the  money  due  on  the 
iadgment,and  at  the  same  time  the  plaintiS, 
in  writing,  agreed  that  be  would  not  attem{>t 
the  collect  on  of  the  note  and  mortgage  until 
certa  n  proceedings  then  pending  in  the  land 
department  of  the  United  States  on  the  part 
of  the  defendant  should  have  terminated  in  a 
la.lnre  on  his  part  to  acquire  title  to  said  land 
superior  to  the  title  of  the  plaintiS.  The 
proceedings  reierred  to  terminated  in  the  is- 
sue to  the  defendant  of  the  patent  involved  in 
the  case  of  Pratt  v.  Crane,  68  Oal.  633,  and 
there  held  to  convey  no  title.  Held,  that  the 
plaintiff  was  entitled  to  judgment.  (Ciane  t. 
Carr,  60  Cal.  103.) 

808.  When  a  state  has  selected  any  tract  of 
land  as  a  part  of  the  five  hundred  thousand 
acres  granted  by  the  act  ot  Congress  of  Sep- 
tember 3, 1841,  and  that  selection  has  been 
made  of  public  lands  subject  to  the  grant,  and 
the  selection  has  been  approved  by  the  United 
Btates,  then  the  state,  or  its  grantee,  holds 
the  title  to  the  tract   selected    by  a  title 


superior  to  that  asserted  by  the  holder  of  a 
subsequent  patent  issued  by  the  United 
States.     (Megerle  v.  Ashe,  27  Cal.  322.) 

800.  If  a  plaintiff  in  ejectment  uSers  in  evi- 
dence a  patent  of  the  United  States  and  rests, 
the  defendant  is  entitled  to  offer  in  evidence 
a  state  patent  of  prior  date  for  tne  same  land, 
accompanied  with  proof  that  the  land  was 
selected  by  the  state  as  part  of  the  five  hun- 
dred thousand  acres  granted  to  the  state,  and 
that  the  United  States  approved  of  the  selec- 
tion.   (Megerle  v.  Ashe,  27  Cal.  322.) 

810.  Where,  in  an  action  of  ejectment, 
plaintiS  claimed  under  a  patent  from  the 
state  of  California,  dated  January  15, 1856,  as 
of  swamp  and  overflowed  lands,  acquired  un- 
der the  act  of  Congress  of  1850,  granting  the 
same  to  the  state,  and  the  defendant  claimed 
the  same  land  nnder  a  patent  from  the 
United  States,  dated  September  10,  1866, 
held,  (1)  that  both  patents  were  properly  ad- 
mitted in  evidence  on  the  trial  of  the  issue  of 
title,  as  being  necessary  links  in  the  respect- 
ive chains  of  proof  of  the  parties,  but  that 
the  question  as  to  which  patent  conveyed  the 
title  depended  on  the  further  fact  whether 
or  not  the  lands  were  swamp  and  overflowed, 
within  the  meaning  of  said  act  of  Congiess; 
(2)  that  this  question  was  properly  deter- 
minable, not  from  the  recitals  of  either  patent 
or  the  records  of  either  the  state  or  United 
States  land-office,  but  upon  parol  proof  as  to 
the  real  character  of  the  lands.  (Heeran  v. 
Griffith,  34  Cal.  580.) 

811.  At  common  law,  and  under  oar  mode 
of  procedure,  in  case  of  conflicting  patents  to 
land  from  one  paramount  source,  the  court, 
in  actions  of  ejectment,  will  look  behind  the 
patents  and  ascertain  which  party  had  the 
prior  equity;  and,  when  ascertained,  it  will 
attach  itself  te  the  legal  title,  which,  by  rela- 
tion, takes  effect  at  the  time  the  equity  ac- 
crued ;  and  thus  a  junior  patent  founded  on  a 
prior  equity  will  prevail  over  an  elder  patent 
founded  on  a  junior  equity.  (Smith  v. 
Athem,  34  Cal.  506.) 

Cited  38  Cal.  66;  42  Cal.  616;  66  Cal.  278;  67 
Cal.  628;  60  Cal.  437. 

812.  In  1866  the  congressional  township 
embracing  the  land  in  controversy  was  sur- 
veyed by  the  United  States ;  on  the  seventh 
day  of  March,  1856,  one  Vance  filed  applica- 
tion to  locate  certain  (California  school  land 
warrants  on  the  land,  and  on  the  10th  of  the 
same  month  the  register  approved  the  prof- 
fered location  as  a  part  of  tne  land  granted 
by  the  United  States  to  this  state,  and  issued 
the  proper  certificate  to  Vance,  who  assigned 
the  same  to  defendant.  Thereafter,  on  the 
8th  of  January,  1862,  the  state  issued  to  de- 
fendant her  patent.  The  plaintiff  filed  in 
the  proper  United  Stetes  land-office  his  de- 
claratory statement  for  a  pre-emption  of  said 
land,  April  16, 1856,  and  he  received  a  United 
States  patent  thereto,  as  a  pre-emptor,  in 
November,  1863.  Held,  (1)  that  the  titles 
conveyed  by  said  conflicting  patents  are  both 
derived  from  the  United  States  as  their  para- 
mount source;  (2)  that  the  equity  on  which 
defendant's  title  is  founded  dates  back  to 
March  10,  1856,  when  said  register  approved 
the  location  of  said  school  land  warrants. 
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'while  the  equity  on  which  plalntiS'a  title 
rests  dates  hack  only  to  April  16, 1856,  when 
bis  said  declaratory  statement  for  pre-emp- 
tion was  filed;  (3)  that  upon  this  state  of 
facts  the  defendant's  title  should  prevail, 
(bmith  T.  Atbern,  34  Cal.  606.) 

818.  The  only  mode  in  which  the  plaintiff 
can  overcome  the  defendant's  older  title, 
coupled  with  bis  said  equity,  is  by  showing 
that  he  has  a  better  equity  arising  from  his 
occupation  and  settlement  of  the  land  prior 
to  March  10,  1856,  followed  up  by  proper  pro- 
ceedings to  perfect  bis  pro'Cmption  thereof, 
and  that  these  proceedings  have  resulted  in 
bis  said  patent.  (Smith  v.  Atbern,  34  Cal. 
606.) 

814.  A  patent  of  the  United  States  for  land 
to  which  It  has  no  title  conveys  none ;  so  held 
with  reference  to  a  patent  of  the  United 
States  issued  after  the  land  was  listed  to  and 
patented  by  the  state  to  another.  (Pratt  t. 
Crane,  58  (5al.  533.) 

Cited  59  Cal.  105,  302;  83  Cal.  107,  546. 

Priority  between  state  patentee  and  pat- 
entee of  uen  land  to  pre-emptioner  before  the 
listing  to  state.    See  ante,  34. 

Patents  conflicting,  and  prority  between. 
See  Swamp  and  OverflowedXands,  XIII. 

Patents,  priority  of.  See  Swamp  and  Over- 
flowed Lands,  XIIL 

14.  Patentee  When  a  Trustee. 

Patentee  of  town  lot  as  trustee.  See  ante, 
284,286. 

815.  Equity  will  decree  and  enforce  trust  in 
favor  of  party  who  shows  better  right  to  land, 
a  patent  for  which  has  been  procured  by  the 
fraud  of  the  defendant,  and  through  mistake 
and  misconception  of  the  law  on  the  part  of 
the  ofiBcera  of  the  land  department  of  the 
government.  (Buckley  v.  Howe,  86  Cal. 
596.) 

816.  In  aucb  a  case  it  is  not  enough  to 
show  that  the  defendant  was  not  entitled  to 
have  received  the  patent,  but  the  plaintiC 
must  show  that  he  himself  occupies  such  a 
status  toward  the  property  as  entitles  him  to 
control  the  legal  title.  (Buckley  v.  Howe,  86 
Cal.  696.) 

817.  If  one  obtaining  from  the  United 
States  a  patent  to  a  tract  of  public  land 
which,  in  equity  and  good  conscience,  and  by 
the  laws  which  Congress  has  passea  on  the 
subject,  ought,  upon  a  true  construction  of 
those  laws,  go  to  another,  who  establishes  a 
prior  right  to  it.  a  court  of  equity  will  control 
the  patent  in  favor  of  the  prior  equity  and 
compel  a  conveyance  of  it  to  the  owner  of  the 
equity.  (Aurrecoechea  v.  Sinclair,  60  Cal. 
632,  Me.) 

Cited  70  Cal.  646. 

818.  If  a  patent  to  state  lands  is  void  no 
constructive  trust  can  be  enforced  therein  by 
a  third  person  alleging  himself  to  have  been 
entitled  thereto;  and,  if  the  patent  is  valid, 
no  constructive  trust  can  be  enforced  for 
fraud  in  mxxiuring  the  patent,  unless  the 
claimant  affirmatively  alleges  and  proves  that 
he  possessed  the  necessary  qualifications  en- 
titling him  to  a  patent.  It  is  not  enough  to 
allege  that  an  application  was  made  contain- 


ing such  facts.    (Peabody  v.  Prince,  78  Od. 

511.) 

Cited  83  Cal.  110. 

819.  M.  and  C.  were  both  residing  on  so 
unsurveyed  quarter  section  of  public  land, 
and  agreed  that  it  should  be  purchased  from 
the  state  in  the  name  of  C,  and  that  each 
should  furnish  one-half  the  money  to  make 
the  purchase,  and  i>ay  one-half  the  expense, 
and  own  one-half  the  land,  and  that,  when 
the  purchase  was  made  from  the  state,  C. 
should  convev  one-half  to  M.  C.  afterwards 
pre-empted  the  land,  and  received  a  patent 
lor  it  from  the  United  States.  Held,  that 
before  M.  could  have  C.  declared  his  trustee, 
and  compel  him  to  convey  to  him  one-half  the 
land,  he  must  show  that  the  land  could  have 
been  purchasea  from  the  state  by  one  of 
them;  that  is,  that  the  state  had  held  the 
title,  and  would  have  sold  and  conveyed  it. 
(McCreary  v.  Casey,  50  Cal.  849.) 

820.  Person  who  has  neither  filed  his  de- 
claratory statement  nor  been  prevented  from 
so  doing  by  the  fraud  of  another  person  can- 
not avail  himself  of  the  benefits  of  an  entry 
made  liy  such  other  person,  and  a  patent  is- 
sued in  pursuance  tnereof.  (I)amrell  y. 
Myer,  40  Cal.  166.) 

821.  Person  whose  application  contains 
false  statements  as  to  the  occupation  of  the 
land  and  the  improvements  thereon,  and  an 
adverse  claim  of  title  thereto,  will  not  on  that 
ground  be  held,  in  equity,  to  have  taken  the 
title  in  trust  for  the  person  who  was  then  in 
possession  of  the  land  and  had  improvements 
thereon,  claiming  title  under  a  Mexican  grant, 
but  who  did  not  make  application  to  purchase 
from  the  state,  but  applied,  under  the  act  of 
Congress  of  July  23,  1866,  to  purchase  the 
land  from  the  United  States.  (Thomas  v. 
Lawlor,  53  Cal.  405.) 

Cited  77  Cal.  261. 

822.  Where  the  plaintiff  claims  priority  of 
right  over  the  defendant  to  become  the  pur- 
chaser from  the  government,  and  to  receive  a 
patent  for  the  land  in  controversv,  under  a 
pre-emption  claim,  it  is  not  enough  to  alle^ 
he  had  or  has  such  right,  as  that  allegation  is 
a  mere  conclusion  of  law ;  t>ut  the  plaintiff 
must  show  the  state  of  facts  conferring  such 
right.  Mid  also  that  he  took  the  legal  steps  to 
avail  himself  thereof.  (Buckley  v.  Howe,  86 
Cal.  596.) 

823.  In  an  action  by  the  unsnccessfnl  claim- 
ant to  compel  a  conveyance  of  the  iegal  title 
the  plaintin  must  distinctly  allege  and  clearly 

Erove  that  he  occupies  such  a  status  as  gives 
im  the  right  to   control    the   legal    title. 
(Plummer  v.  Brown,  70  Cal.  644.) 

824.  If  a  party  has  acquired,  as  a  pre-emp- 
tion claimant,  tne  legal  title  to  land  from  the 
United  States,  another  pre-emption  claimant 
cannot,  in  equity,  hold  him  as  his  trustee, 
and  compel  him  to  make  a  convevance  of 
such  legal  title,  unless  such  other  has  com- 
plied with  the  provisions  of  the  pre-emption 
law,  or  was  prevented  from  so  doing  by  some 
act,  by  means  of  which  the  holder  ot  the  legal 
title  acquired  an  undue  advantage  in  the  pro- 
ceeding. (Sacramento  Savings  Bank  ▼. 
Hynes,  50  Cal.  195.) 

825.  A  bona  fide  purchaser  of  land  lying 
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within  the  exterior  boundaries  of  a  Mexican 
grant,  and  excluded  therefrom  upon  final 
Burrey  by  the  United  States,  has  a  preferred 
right  to  purchase  the  same  from  the  United 
States  under  the  act  of  July  26, 1866,  and  can- 
not be  charged  as  trustee  of  the  patent  pro- 
eared  by  bun  in  favor  of  a  prior  pre-emption 
claimant  of  such  land,  or  oi  the  heirs  of  such 
claimant.     (Hays  v.  Steiger,  76  Cal.  666.) 

826.  In  a  case  where  two  parties  are  oon- 
testine  pre-emption  claimants  before  the 
United  States  land  officers,  and  the  land  is 
•warded  to  one  and  the  patent  issued  to  him, 
and  the  other  then  files  a  bill  in  equity  to 
have  the  court  adjudge  the  patentee  his  trus- 
tee, and  to  compel  him  to  make  a  conveyance 
of  the  legal  title,  the  plaintiff  must  show  (1; 
that  he  possessed  all  the  necessary  qualifica- 
tions of  a  pre-emptor,  for  without  these  quali- 
fications ne  has  no  standing  in  court;  (2) 
that  the  defendant  did  not  possess  those 
qualifications,  and  that  the  land  officers,  in 
deciding  that  he  did,  were  imposed  upon  and 
deceived  by  fraudulent  practices  and  false  tes- 
timony used  before  them,  and  procured  by 
the  defendant.     (Burrell  v.  Haw,  48  Cal. 

Cited  51  Cal.  898,  494;  66  Cal.  287;  70  Cal. 
646;  78  Cal.  616;  83  Cal  124. 

827.  The  courts  will  not  pass  on  the  suffi- 
eiency  of  the  evidence  upon  which  the  deci- 
sion of  the  land  officers  was  based  in  such 
case,  but  it  must  be  shown  that  their  deci- 
sion was  induced  by  fraudulent  practices  of 
the  defendant,  whereby  the  plaintiff  was  de- 
prived of  his  right  to  pre-empt.  (Burrell  v. 
Haw,  48  Cal.  222.) 

828.  In  such  case  the  fact  that  the  pat- 
entee was  not  a  citisen,  and  swore  falsely  on 
that  point  in  his  declaratory  statement,  is  not 
sufficient  to  show  fraudulent  practices  on  his 
part  on  the  question  of  citisenship;  but  it 
must  appear  that  he  produced  witnesses  who 
nrore  ralsely  on  that  point,  and  thereby  de- 
ceived the  land  officers.  (Burrell  v.  Haw,  48 
Cal.  222.) 

829.  If  the  land  officers  of  the  United 
States  allow  a  person  to  enter,  as  a  pre- 
emptor,  land  not  included  in  his  declaratory 
statement,  and  he  receives  a  patent  therefor, 
he  will  be  held  to  have  the  legal  title  in  trust 
for  another  person,  who  was  entitled  to  pre- 
empt the  same,  and  who  proved  and  ten- 
dered payment,  which  was  refused.  (Hess  V. 
Bolinger,  48  Cal.  349.) 

890.  If,  through  fraud  and  perjury,  a  person 
acquires  the  title  to  a  tract  of  public  land, 
upon  which  another  was  living,  and  to  which 
lOch  other  had  a  pre-emption  right,  a  con- 
stmctiye  trust  arises  in  lavor  of  the  party 
having  such  pre-emption  right,  which  the 
law  will  fasten  upon  the  conscience  of  the 
other,  and  such  other  will  be  compelled  to 
eonvcry  the  l^al  title  to  the  pre-emptor  upon 
being  refunded  the  money  which  be  would 
have  been  compelled  to  pay  the  government 
if  be  bad  been  permitted  to  pre-empt  the 
land.  (HoUinshead  v.  Simms,  61  Cal.  168.) 
Cited  66  Cal.  296;  77  Cal.  280,  261. 

831.  If,  in  such  case,  the  pre-emptor  uses 
ordinary  care  to  find  when  the  plat  of  survey 
is  filed  in  the   land-office  he  will  lose  his 


rights  for  want  of  dili.pnce,  even  if  more 
than  a  year  expires  after  the  plat  of  survey  is 
filed  before  he  applies  to  file  hia  declaratory 
statement.  (HoUinshead  v.  Simms,  61  Cal. 
168.) 

832.  The  action  was  brought  by  an  unsuc- 
cessful claimant  of  the  right  to  purchase  cer- 
tain public  land  of  the  United  States  under 
the  pre-emption  and  homestead  laws,  against 
the  successtul  claimant,  to  compel  the  latter 
to  convey  the  legal  title  to  the  j^aintiff.  The 
complaint  showed  that  in  the  contest  as  to 
the  right  to  purchase,  the  land  department 
bad  decided  tnat  the  defendant  settled  upon 
and  occupied  the  land  before  the  plaintiff  en- 
tered upon  it,  and  had  not  abandoned  his  oc- 
cupation, and  that  the  plaintiff  invaded  the 
occupation  of  the  defendant,  and  was  not  a 
(qualified  pre-emptor.  Held,  that  the  plain- 
tiff was  not  in  a  position  to  control  the  legal 
title  isued  to  the  defendant.  (Plummer  v. 
Brown,  70  Cal.  644.) 

833.  If  the  successful  claimant  has  ac- 
quired, pursuant  to  the  judgment,  the  legal 
title  affected  with  any  fraud  or  trust  in  rela- 
tion to  it,  he  will  be  regarded  in  equity  as  a 
trustee  of  the  true  owner,  who  may,  by  a 

g roper  proceeding,  compel  a  conveyance  to 
imself  of  the  legal    title.       (Plummer   v. 
Brown,  70  Cal.  544.) 

834.  Where  the  application  for  a  homestead 
entry,  under  which  the  plaintiff  claims,  was 
rejected,  and  no  appeal  was  prosecuted  from 
the  order  of  the  register  and  receiver  reject- 
ing the  same,  and  no  further  steps  were  taken 
to  secure  its  approval,  or  to  contest  the  issu- 
ance of  the  patent  to  the  defendant,  who 
proved  up  and  paid  for  the  land  as  a  pre- 
emption claimant,  the  plaintiff  possesses  no 
right,  by  virtue  of  his  nomestead  entry,  to 
control  the  patent,  or  to  enforce  a  trust 
therein.    (Buckley  v.  Howe,  86  Cal.  696. ) 

836.  Nor  will  the  fact  that  the  plaintiff 
claims  as  an  assignee  of  an  actual  possessor 
of  the  land  pre-empted  by  the  defendant 
avail  the  plaintiff,  it  not  appearing  that  such 
possessor  objected  to  the  defendant's  entry 
or  possession  of  a  portion  of  the  land  included 
in  his  inclosures,  or  resisted  his  pre-emption 
claim.     (Buckley  v.  Howe,  86  Cal.  596. ) 

836.  Neither  naked  possession  of  the  public 
domain  nor  a  rejected  application  for  leave 
to  enter  it,  under  whatever  law  it  may  be 
made,  if  the  rejection  is  acquiesced  in,  and 
not  appealed  from,  will  give  any  such  right 
or  title  as  will  enable  the  claimant  success- 
fully to  attack  or  control  a  patent  issued  by 
the  government  to  another  claimant.  (Buck- 
ley V.  Howe,  86  Cal.  696.) 

837.  The  land  department  having  deter- 
mined that  the  defendant's  homestead  entry. 
No.  304,  was  valid,  and  it  not  being  shown  that 
the  determination  was  based  upon  an  errone- 
ous decision  of  a  matter  of  law,  and  entry  No. 
304  being  prior  to  the  initiation  of  the  plain- 
tiff's pre-emption,  there  is  no  ground  on  which 
the  plaintiff  can  claim  that  the  defendant  ac- 
quired the  title  to  the  land  under  his  home- 
stead entry  as  bis  (the  plaintiff's)  trustee. 
(Powers  V.  Leith,  63  Cal.  711.) 

Cited  70  Cal.  546. 

838.  One  who  obtains  a  patent  of  public 
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land  of  the  United  States  as  a  pre-emptioner, 
by  fraudulently  obtaining  and  forcibly  retain- 
ing possession  thereof  from  another,  who  bad 
taken  the  preliminary  steps  to  enter  it  as  a 
homestead  under  the  laws  of  the  United 
States,  and  by  procuring  a  cancellation  of  the 
homestead  entry  by  means  of  false  eyidence, 
holds  the  title  in  trust  for  the  homestead 
claimant.    (Bird  t.  Wilcox,  46  Cal.  686.) 

839.  In  such  case  the  grantee  of  the  pat- 
entee, who  bays  with  notice,  also  holds  the 
legal  title  in  trust  for  the  homestead  olaim- 
ant.    (Bird  ▼.  Wilcox,  46  Cal.  686.) 

840.  Where  S. ,  who  located  a  warrant  and 
had  conveyed  all  his  interest  in  the  located 
land  to  H.,  and  afterwards  procured  the  patent 
to  the  same  from  the  state,  he  tberaby  ac- 
quired no  new  interest  in  the  land  of  an  ad- 
verse character,  subsequent  to  his  conveyance 
to  H.,  but  after  the  patent  he  held  tlie  naked 
legal  title  in  trust  for  H.  (Blud worth  t. 
Lake.  83  Cal.  255.) 

Cited  38  Cal.  92;  74  Cal.  440;  86  Cal.  600;  16 
Nev.  234. 

841.  In  snob  a  case  the  law  raises  a  trust  in 
favor  of  the  party  holding  the  beneficial  es- 
tate, which  a  court  of  equity  will  enforce,  and 
this  whether  8.  intended  to  commit  a  fraud  in 
procuring  the  patent  or  not.  (Bludworth  v. 
take,  33  Cal.  2o5.) 

842.  The  failure  of  the  holder  of  the  bene- 
ficial estate  to  appear  before  the  register 
of  the  state  land-office  and  contest  S's  right 
to  a  patent,  did  not  conclude  him.  (Blud- 
worth V.  Lake,  33  Cal.  255.) 

843.  Where  8.  incurred  necessary  expense 
in  procuring  a  patent  of  land  to  which  H.  was 
at  the  time  entitled,  a  court  of  equity^  when 
enforcing  a  trust  as  to  the  title  so  acquired  in 
favor  of  B.  and  against  S.,  will,  as  a  condi- 
tion, adiudge  H.  to  repay  to  8.  such  expense ; 
and,  if  H.  was  entitlea  to  a  part  of  said  lands 
onlv,  then  to  repay  a  proportionate  share  of 
sncli  expense.  (Bladworth  v.  Lake,  83  Cal. 
256.) 

844.  The  purchaser  of  the  itarcels  of  the 
land  granted  by  Congress  to  the  state  for  in- 
ternal improvements,  who,  before  the  entire 
purchase  is  made,  sell-i  portions  thereof,  by 
quitclaim  deeds,  to  others,  by  whom  the  re- 
mainder of  the  purchase  money  is  paid,  and 
who  thereupon  receives  a  patent  from  the 
state,  becomes,  constructively,  the  trustee  of 
his  vendees,  and  holds  the  title  for  their 
benefit.    (Wasley  v.  Foreman,  38  Cal.  90.) 

845.  A  conveyance  of  land  by  a  grantor 
holding  a  certificate  of  purchase  from  the 
state  vests  the  title  to  the  land  in  the  grantee, 
of  which  the  certificate  is  merely  evidence, 
and  entitles  the  grantee  to  an  assignment  of 
the  certificate ;  and  a  subsequent  assignee  of 
the  certificate  of  purchase,  who  had  notice 
of  the  previous  conveyance  of  the  land  by  his 
assignor,  and  who  acquires  a  patent  to  the 
land  bv  and  through  the  certificate  of  pur- 
chase, holds  the  l^al  title  thereto  in  trust 
for  the  grantee  of  hia  assignor.  (Jackson  v. 
Hyde.  91  Cal.  463.) 

846.  In  an  action  to  enforce  such  trust  the 
judgment  in  favor  of  the  grantee  should 
properly  charge  him  with  the  payment  to  the 


subsequent  assignee  of  the  grantor  of  the 
amount  expend^  by  the  latter  in  procuring 
the  patent,     (Jackson  v.  Hyde,  91  Cal.  463.) 

847.  Assignor  of  void  certificate  issued  by 
state  cannot  compel  a  patentee  from  the 
United  States  to  convey  nim  the  le^  title 
under  the  act  of  July  23, 18ti6,  to  quiet  title 
to  land  in  California,  where  he  hacf  never  lo- 
cated on  the  land,  never  paid  or  contracted  to 
pay  for  it  to  the  United  States,  or  the  state 
of  Califomi  <.  (Aurrecoechea  v.  Sinclair,  60 
Cal.  632,  660.) 

848.  There  is  no  such  relation  of  contract 
between  the  party  so  acquiring  a  new  title 
and  the  purchaser  at  the  sheriff's  sale  as  to 
constitute  the  former  the  trustee  of  the  lat- 
ter, as  to  such  newly  acquired  title,  nor  does 
such  title  inure  to  the  benefit  of  the  purchaser 
at  the  sheriff's  sale.  (Montgomery  v.  Whit- 
ing, 40  Cal.  294.) 

849.  The  judgment  in  ejectment  is  no  bar 
to  the  asquisition  of  such  new  title,  nor  does 
it  operate  as  an  equitable  estoppel  in  pais 
against  the  party  acquiring  such  title. 
(Montgomery  v.  Whiting,  40  Gal.  294.) 
Cited  69  Cal.  192. 

850.  Where  Neal,  being  in  possession  of 
public  land,  made  proof  and  payment  there- 
for under  the  United  States  pre-emption 
laws,  and  thereafter  Tallmadge  brought  an 
ejectment  suit  against  him,  and  recovered 
judgment  on  the  merits,  and  was  placed  in 
possession,  and  afterwards  Neal  obtained  the 
United  States  patent  for  the  land,  held,  that 
the  patent  did  not  constitute  a  new  title 
in  Neal,  but  was  merely  a  formal  assurance 

;  of  the  estate  he  had  already  acquired  by  proof 
tmd  payment,  and  that  the  enect  of  the  re- 
covery by  Tallmadge  was  to  estop  Neal  from 
denying  that  Tallmadge  had  the  better  title. 
(Byers  T.  Neal,  43  Cal.  210.) 
Cited  84  Cal.  603;  16  Nev.  235. 

851.  One  who  purchases  public  land  from 
the  state,  aa  a  part  of  the  five  hundred  thou- 
sand acres  to  which  it  became  entitled  by 
the  act  of  Congress  of  April  4, 1841,  cannot 
claim  the  benefit  of  a  patent  for  the  same 
land,  issued  by  the  United  States  to  another 
person  as  a  pre-emption,  and  make  him  his 
trustee  holmng  the  legal  title.  Per  Rhodes, 
J.,  Niles,  J.,  concurring.  (Poppe  v.  Atheam, 
42  Cal.  607.) 

8)2.  The  facts  that  two  parties  purchase 
separate  tracts  of  land  from  one  who  had 
located  school  land  warrants  on  the  same  be- 
fore the  land  was  surveyed  by  the  United 
States,  and  which  location  was  consequently 
void,  and  that  said  parties  acquired  posses- 
sion of  said  tracts  by  virtue  of  said  purchase, 
do  not  create  the  relation  of  trust  or  con- 
fidence between  them,  so  as  to  make  a  subse- 
ouent  purchase  from  the  United  States  of  all 
the  land,  by  one  of  the  i>arties,  as  a  pre-emp- 
tioner, inure  to  the  benefit  of  the  other  parfy 
in  equity.    ( (Collins  v.  Bartlett,  44  Cal.  STl.) 

853.  An  allegation  in  a  complaint  that,  in 
a  contest  in  the  United  States  land-office  be- 
tween two  pre-emption  claimants,  the  party 
in  whose  favor  it  was  decided  procured  a 
decision  in  his  favor  by  false  testimony 
fraudulently  adduced,  is  a  sufficient  state- 
ment of  a  cause  of  action  to  entitle  the  plain- 
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tiff  to  relief  by  having  the  defendant  declared 
hia  tmatee.    (Lynch  t.  Brigbam,  51  Cal.  491. ) 

854.  Wliero  nothing  to  the  contrary  is 
■hown  in  a  complaint  dt  the  heirs  of  a  pre- 
emption claimant  to  enforce  a  trust  against  a 
patentee  who  was  a  bona  fide  purchaser  from 
a  Mexican  grantor  it  wiU  be  considered  that 
the  land  waa  situated  within  the  exterior 
boondaricB  of  the  grant.  (Hays  v.  Steiger, 
76  0al.  655.) 

855.  In  an  action  to  charge  a  patentee  from 
the  United  States  as  trustee  for  the  plaintiff, 
claiming  the  land  by  virtue  of  the  act  of  Con- 
fiess  of  Jalj  23,  ISM,  to  quiet  title  to  lands 
m  (}alifomia,  it  is  necessary  for  the  com- 
plaint to  abow  l^  proper  averments  that 
plaintiff  in  the  assertion  of  hia  claim  to  the 
land  proved  that  he  had  purchased  it  in  good 
faith  from  the  state,  that  it  had  been  selected 
and  located  xtnder  the  laws  of  the  United 
States  which  were  subject  to  be  so  selected, 
and  that  he  had  comphed  with  the  terms  and 
eonditiona  of  the  act  of  Congress  which  rati- 
fied the  selection.  (Aunecoecbea  v.  Sinclair, 
«0  Cal.  632,  548.) 

Cited  86  Gal.  601. 

856.  Persons  claiming  to  be  bona  fide  pur- 
chasers under  the  act  of  July  23,  1866,  to 
quiet  titles  to  land  in  California,  as  against  a 
patentee  of  the  United  States,  must  allege  in 
their  pleading  that,  in  the  contest  for  the  land 
before  the  land  dei>artment.  they  not  only 
produced  their  certificate  oi  purchase,  but 
also  proved  and  there  was  "  found  "  the  per- 
formance of  the  series  of  acts  required  by 
law  to  entitle  them  to  the  certificate  and  the 
steps  which  had  been  taken  to  complete  the 
purchase  from  the  state,  so  as  to  entitle 
them  to  a  purchase  from  the  state.  (Aurre- 
ooechea  v.  Sinclair,  60  Cal.  632,  549.) 

857.  In  order  to  avoid  the  conclusiveness 
of  the  judgment  of  the  land  department  the 
complaint  alleged  in  general  torms  that  the 
judgment  waa  based  npon  certain  false,  per- 
jured, incompetent,  and  irrelevant  evidence 
introduced  by  the  defendant,  but  did  not 
state  what  the  evidence  was.  Held,  that  the 
complaint  was  insufficient.  (Plummet  ▼. 
Brown,  70  Cal.  544.) 

858.  Croas-complaint  in  ejectment,  which 
seeks  to  enforce  constructive  trust  in  a  patent 
held  by  the  plaintiff  for  fraud  in  its  procure- 
ment, does  not  sufficiently  allege  fraud  by 
averring  that  the  patent  was  procured  by  a 
fraudulent  arrangement  of  the  plaintiS  with 
another  claimant  of  the  land  whose  claim  was 
purchased,  and  who  withdrew  from  the  con- 
test and  allowed  the  plaintiS  to  take  judg- 
ment b^  default.  If  the  claim  purchased 
vas  valid  the  defendant  here  could  not  have 
been  injured,  and,  if  void,  its  purchase  was 
nnnecesaaiT  to  the  plaintifi's  success.  Nor 
can  the  defendant  collaterally  assail  a  patent 
valid  on  its  face,  on  the  ground  that  judg- 
ment upon  the  contest  waa  rendered  by  de- 
fault.   (Peabody  v.  Prince,  78  Cal.  511. ) 

889.  A  Judgment  in  favor  of  the  defendant, 
in  an  action  brought  by  one  who  claims  to 
have  been  a  pre-emptor,  to  have  the  patentee, 
whose  right  be  contested  in  the  land-office, 
declared  ois  trustee,  is  a  bar  to  another  ac- 
tion hetween  the  same  parties,  when  no  new 


facta  have  arisen  which  change  the  legal  re- 
lations of  the  parties.  (Hosmer  v.  Wallace, 
51  Cal.  368.) 

Patentee  as  trustee.  See  Pleading  and 
Practice,  764. 

Patentee,  when  not  a  trustee.  See  Statute 
of  Limitations,  58. 

Patentee  of  mining  claim  as  trustee.  See 
Mines  and  Mining,  Vll. 

Agreement  to  procure  patent  for  undivided 
interest.    See  Statute  of  Limitations,  172. 

Legal  title  acquired  by  partner  in  public 
land  IS  not  firm  property.  See  Partnership, 
112. 

Complaint  by  administrator  to  establish 
trust,  when  insufficient.  See  Executors  and 
Administrators,  292. 

PUBLIC  LIBB1BIE8. 

See  Law  Libraries ;  State  Library. 

1.  The  act  of  the  legislature  of  1880  (Stats. 
1880,  p.  231),  entitled  "  An  act  to  esteblish 
free  public  libraries  and  reading-rooms,"  by 
its  terms  applies  only  to  such  libraries  as  are 
established  under  its  provisions,  and  not  to 
those  existing  prior  to  its  date,  which  were 
established  under  special  laws  and  municipal 
charters;  and  the  subjection  of  municipal 
charters  to  general  laws  by  the  constitution 
of  1879  does  not  apply  where  there  is  no  gen- 
eral law  on  a  given  subject  to  which  the  char- 
ter relates.  (People  ex  reL  Willis  v.  Howard, 
94  Cal.  73.) 

2,  The  free  public  librarv  of  Los  Angeles, 
having  been  established  unaer  the  act  of  the 
legislature  of  March  4,  1874  ( Stats.  1874,  p. 
274),  providing  for  the  establishment  of  a 
public  library  in  the  city  of  Los  Angeles,  at  a 
time  when  the  constitution  allowed  special 
legislation,  is  controlled  by  the  city  charter 
of  Los  Angeles,  adopted  and  approvetl  in  1889, 
repealing  the  act  of  1874,  and  providing  for 
the  management  and  control  of  the  library ; 
and  the  trustees  appointed  under  that  char- 
ter have  the  right  to  the  control  and  manage- 
ment thereof,  to  the  exclusion  of  trustees 
elected  under  the  general  law  of  1880,  which 
does  not  apply  thereto.  (People  ex  rel. 
Willis  ▼.  Howard,  94  Cal.  73.) 

PUBLIC  PABKS. 

Yosemite  Valley.    See  Yosemite  Yalley. 

Public  squares,  dedication  of.  See  Deaica- 
tion,  II,  6. 

Monument  in  public  park.  See  Mechanics' 
Liens,  122. 

Compelling  municipality  to  purchase.  See 
Municipal  Corporations,  36. 

Compensation  for.    See  San  Francisco,  140. 

City  may  sue  to  prevent  obstruction.  See 
Municipal  Corporations,  184,  et  seq. 

Railroad  constructed  in  as  a  nuisance.  See 
Nuisances,  4. 

Railroad  unlawfully  constructed  in.  See 
Purprestures,  2. 

Accusation  against  commissioners  of  Golden 
Gate  Park  for  violating  eight-hour  law.  See 
Offices  and  Officers,  263. 

Power  of  city  to  dispose  oL  See  San  Fran- 
cisco, 48. 

1.  The  word  "park,"  written  upon  a  block 
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of  land  deBi|nated  upon  a  map  of  property 
within  the  limits  of  an  incorporated  city  or 
town,  signifies  an  open  space  intended  for  the 
recreation  and  enjoyment  of  the  public,  and 
this  signification  is  the  same  whether  the 
word  M  used  alone  or  with  some  qualifying 
term,  as  "Central  Park."  (Archer  v.  Salinas 
City,  93Cal.  43.) 

2.  The  city  of  San  Francisco,  as  successor 
of  the  pueblo  of  that  name,  had  the  right  to 
take  pueblo  lands  in  the  possession  of  others 
for  public  squares  without  making  compen- 
sation therefor.  (Sawyer  t.  San  Francisco, 
60Cal.  370.) 

3.  The  selections  of  land  for  public  squares 
in  the  city  of  San  Francisco  made  by  the  com- 
missioners appointed  under  ordinances  Nos. 
822  and  845  of  the  common  council,  from  land 
lying  west  of  Larkin  street  and  southwest  of 
Johnston  street,  and  designated  as  squares  on 
the  map  of  the  commissioners  approved  by 
the  board  of  supervisors  on  the  16th  of  Octo- 
ber, 1856,  were  ratified  and  confirmed  by  the 
act  of  the  legislature  of  March  11,  1858,  and 
are  consequently  valid,  although  the  selec- 
tions embraced'  more  than  one  block,  and 
more  than  one-twentieth  of  the  land  in  the 
possession  of  one  person,  and  the  excess  was 
taken  without  payment  of  compensation  as 
provided  in  ordinance  No.  822.  (Koadley  v. 
City  and  County  of  San  Francisco,  70  Cal. 
320.) 

Cited  80  Cal.  60;  03  Oal.  245,  261. 

4.  The  title  to  the  Golden  Gate  Park,  un- 
der the  acts  of  Congress  and  of  the  state  cited 
in  the  opinion,  is  in  the  city  and  county  of 
San  Francisco,  in  trust  for  the  use  of  the 
public.  (People  ex  rel.  Britton  v.  Park  and 
Ocean  B.  B.  Co.,  76  Cal.  156.) 

6.  A  strip  of  land  in  the  city  of  Los  Angeles 
originally  forming  part  of  a  public  plaza,  as 
laid  out  by  the  authorities  of  the  pueblo,  and 
subsequently  declared  to  be  part  of  a  public 
square  bv  an  ordinance  of  the  city,  does  not 
cease  to  be  a  part  of  the  square  and  become  a 
public  street  by  being  excluded  from,  an  in- 
cloBure  erected  about  the  rest  of  the  square, 
and  used  by  the  public  for  the  purposes  of  a 
street.     (Cohn  y.  Parcels,  72  Cat.  368.) 

PUBUC  POLICY. 

Contracts  against.    See  Contracts,  III,  3. 

Contracts  against,  rescission  of.  See  Re- 
scission of  Contracts,  I. 

Agreement  not  to  bid  is  against  public 
policy.    See  Executions,  169. 

Combination  to  buy  property  at  sheriff's 
sale  is  not  against.  See  Executions,  167, 
168. 

Instruments  void  as  against,  are  subject  of 
forgery.     Bee  Criminal  Law,  1699. 

(>}ntracts  in  restraint  of  trade.  See  Re- 
straint of  Trade. 

Restrainine  alienation  is  against.  See 
Landlord  and  Tenant,  146. 

Courts  cannot  disregard  the  law  for  reasons 
of.    See  Stare  Decisis. 

Condition  in  bequest  as  to  divorce.  See 
Wills,  XVI,  16. 

Exemption  of  state  from  doctrine  of  re- 
spondeat superior.  See  OfiBces  and  OfiJcers, 
112. 


Surveyor  cannot  purchase  state  lands  om 
ground  of.    See  Public  Lands,  XIV,  9. 

Rules  regulat^ing  responsibility  of  inn- 
keepers and  guests  are  baaed  on.  See  Inns, 
18. 

Agreements  against  not  enforced.  See 
Specific  Performance,  lY,  6. 

Belief  in  spiritnabam  is  not  contrary  to 
public  policy.    See  Spiritualism,  1. 

Bejection  of  confession  induced  by  person 
in  authority.    See  Criminal  Law,  720. 

Wuers  are  against.    See  Gaming,  3,  et  seq. 

Berasal  to  grant  relief  for  delay  is  based 
on.    See  Equity,  76. 

PUBLIC  PBOPEBTT. 

Custody,  control,  and  protection  oL  See 
Supervisors,  V,  3. 

Adverse  possession  of.  See  Adverse  Pos- 
session, III,  2. 

Bight  to  remove  trespcMsers  from.  Bee 
Trespass,  II. 

Taxation  of.    See  Taxation,  lY,  16. 

Taxation  of,  where  property  leased.  See 
Taxation,  IV,  16. 

PUBLIC  BEC0BD8. 

See  Becords ;  Begistration. 

PUBLIC  SCHOOUS. 

See  Schools. 

PUBLIC  8<{UAltES. 

Dedication  of.    See  Dedication,  11,  6. 

Adverse  possession  of.  See  Adverse  Poi^ 
session.  III,  2. 

San  Francisco,  public  squares  in.  See  Sen 
Francisco,  IX. 

Schoolhouses,  erection  of  in  public  squares. 
See  Schools,  lY. 

PUBUC  STREETS. 

What  are.    See  Streets,  L 

PUBUC  USE. 

See  Dedication ;  Eminent  Domain. 

Transfer  on  consideration  of  use  for  pnUie 
puirpose.    See  Fraudulent  Conveyances,  11,  5. 
Water  company  is.  See  Water  (Companies,  1. 
Railroads  are.    See  Railroads,  6,  6. 

PUBUC  WORKS. 

See  Public  Buildings. 
Contract  for  erecting.    See  Counties,  44, 

et  seq.  , 

Adoption  of  plans  of.    See  (Jounties,  YII. 

1.  Any  incidental  damage  which  may  occur 
to  plaintiff  in  the  prosecution  or  coropleticm 
of  public  work  authorized  by  the  state  is 
damnum  absque  injuria.  (Moulton  v.  Parks, 
64  Cal.  166,  178.) 

Distinguished  67  Cal.  60. 

Consequential  damages,  liability  for.  See 
SUte,  8. 

2.  Contracts  for  the  i^rading  of  streets,  made 
with  the  suprintendent  of  public  streets  and 
highways  of  the  city  and  county  of  San  Fran- 
cisco, are  contracts  "  by  the  authority  of  a 
municipal  government,    within  the  meaning 
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d  the  kct  "  to  limit  the  hoon  of  labor." 
(Drew  V.  Smith,  88  Cal.  325.) 
Cited  60  Cal.  213. 

3.  The  manifeat  intent  of  the  legislature  in 
the  enactment  of  the  second  section  was,  in 
reference  to  all  labor  performed  for  the  state 
government,  or  any  subordinate  department 
thereof,  to  prohibit  any  stipulation  being 
made  or  permitted  by  the  oflBcers  having 
charge  or  control  of  such  work,  by  which  the 
hours  for  a  day's  labor  should  be  extended 
beyond  the  limits  bxed  by  the  first  clause  of 
the  first  and  second  sections;  and  it  is  com- 
petent and  proper  that,  as  a  security  for  the 
performance  of  sach  stipulation  on  the  part 
of  a  contractor,  a  penalty  should  be  prescribed 
in  the  contract  itself  for  a  failure  to  comply 
with  the  terms  of  the  stipulation.  Per 
bprague,  J.     (Drew  v.  Smith,  38  Cal.  325. ) 

4.  The  legislature  has  seen  proper  not  to 
prescribe  a  penalty  for  a  breach  of  the  cove- 
nant required  by  toe  second  section  of  the  act 
to  be  incorporated  into  the  contract,  but  to 
leave  that  matter  to  be  determined  by  the 
courts,  upon  the  principles  of  the  common 
law ;  and  it  is  not  competent  for  a  ministerial 
o£Bcer  to  declare  what  shall  be  the  conse- 
quenoes  of  a  breach  of  a  covenant  exacted  by 
tbe  legislature,  but  to  which  the  legislature 
itself  has  annexed  no  penalty.  By  Sander- 
son, J.     (Drew  V.  Smith,  38  dal.  3^.) 

6.  By  the  second  section  of  the  act  it  was 
the  intention  of  the  legislature  absolutely  to 
prohibit  the  ofiBcers  of  the  state  and  sub- 
ordinate local  governments  from  requiring 
any  one  doing  public  work  to  work  more  than 
eight  hours  m  doing  a  legal  day's  work,  bu. 
it  waa  not  the  intention  to  require  them  to 
prohibit  the  laborer  from  doing  extra  work 
lor  extra  pay.  By  Sanderson,  J.  (Drew  v. 
Smith,  38  Gal.  325.) 

6.  It  ifl  the  right,  and  it  is  the  duty,  of  any 
person  making  a  contract  for  labor  under  the 
anthority  of  the  state  government,  or  of  any 
subordinate  department  thereof,  to  compel 
the  contractor  to  stipulate  that  he  would  not 
reqaire  any  laborer,  by  means  of  a  contract 
with  him,  or  otherwise,  to  labor  more  than 
eight  hoars  per  day.  But  they  have  no  au- 
thority to  require  that  in  case  of  a  violation 
of  the  stipulation  by  the  contractor  the  latter 
should  "  not  be  entitled  to  any  pay  for  any 
work  done"  or  that  he  should  not  "  permit " 
any  person  employed  on  the  work  to  labor 
more  than  eight  hours  per  day.  By  Crockett, 
J.    (Drew  V.  Smith,  38  Cal.  325.) 

7.  To  require  of  the  contractor  not  to  per- 
mit any  person  to  work  more  than  eight 
hour*  per  day  is  evidently  in  excess  of  the 
law.  By  Sprague,  J.  (Drew  v.  Smith,  38 
Cal.  325.) 

Limiting  hours  of  labor.  See  Municipal 
CorpOTations  XI,  3. 

Ordinance  limiting  hours  of  labor.  Bee 
Ordinances,  IV,  7,  c. 

Enjoining.    See  Injunctions,  II,  17. 

PUEBLO. 

San  Francisco  as  a  pueblo.  See  San  Fran- 
<iaeo,  I. 

Pueblo  lands.     See  Mexican  Lands,  II. 
Cai.  Digest,  Vou  111.— 150 


PUIS  DABBEDT  COimtnJASCE. 

Plea  of  discharge  after  filing  oi  answer* 
See  Payment,  79. 

PU5CTUATI0K. 

Error  in.    See  Statutes,  VUI,  26. 

PUiriTITE  DAHAttES. 

See  Damages,  VI. 

PUPIDJ. 

Admissions    of    children  to  schodli.     See 
Schools,  V. 

PUSPBESTUBES. 

Accretion  caused  by.  See  San  FranciscOb 
276. 

Wharf  in  San  Francisco  bay.  See  Wharves, 
42. 

Railroad  constructed  in  park  is.  See  Kui- 
sances,  4. 

Who  has  the  right  to  sue  for.  See  Wharves, 
42. 

1.  A  purpresture  exists  where  one  incloses 
or  makes  several  to  himself  that  which  ought 
to  be  common  to  many.  (People  ex  rel.  Brit- 
ton  V.  Park  and  Ocean  B.  B.  Co.,  76  Cal.  156.) 

2.  A  railroad  unlawfully  constructed  in  the 
park  is  a  purpresture,  and,  if  it  unlawfully 
obstructs  the  free  passage  or  use  in  the  cus- 
tomary manner  of  such  park  by  the  public,  it 
is  a  nuisance,  and  may  be  abated  as  such  by 
a  court  of  equity.  If  it  is  not  a  nuisance  the 
remedy  is  not  by  the  people  who  are  not  in- 
jured, but  by  the  holder  of  the  legal  title. 
(People  ex  rel.  Britton  v.  Park  and  Ocean  B. 
B.  Co.,  76  Cal.  156.) 

(JUAUTT. 

Warranty  of.    See  Sales,  YII,  8,  a. 

<{UA]rTITT. 

Oovenant  of.    See  Covenants,  1, 4. 

qUAITTUM  MEBUIT. 

See  Contracts,  249,  250. 

In  an  action  of  assumpsit  for  work  done 
and  materials  furnished  in  building  a  side- 
walk, when  it  is  not  alleged  by  the  defend* 
ant  in  his  pleading  that  tbe  contract  for  the 
sidewalk  was  not  completed,  but  the  defense 
is  that  the  sidewalk  was  not  constructed  in  a 
workmanlike  manner,  the  defendant  cannot 
object  to  a  recovery  upon  a  quantum  meruit 
and  quantum  valebat,  for  the  reason  that  the 
contract  was  entire,  and  the  work  was  not 
completed.  The  plaintiff  may  recover  in  such 
case  what  the  work  done  and  materials  fur- 
nished were  worth,  where  the  parties  cannot 
rescind  and  stand  in  statu  quo,  but  one  of 
them  must  derive  benefit  from  the  labor  of 
the  other.  (Kats  v.  Bedford,  77  C^al.  319.) 
Cited  19  Or.  869. 

Action  by  agent  on.    See  Agency,  lY,  6,  b. 

Burden  of  proving  special  contract.  See 
Contracts,  347. 

In  assumpsit  for  services.  See  Assumpsit, 
62. 

Recovery  on  for  serrioes.  See  Master  and 
Servant,  II,  6. 


Digitized  by 


Google 


£386 


QUANTUM  MERUIT— QUESTIONS  OF  LAW  AND  FACT. 


Becovery  on  quantum  meruit  in  action  on 
Street  aBseasment.  S«e  Streets,  XVI,  26, 
g.  A. 

Becovety  on  for  services  rendered  on  void 
contract.     See  Statute  of  Frauds,  130. 

Director  may  recover  on  when.  See  Cor- 
porations, 560,  551. 

Amendment  changing  action  for  breach  of 
contract  to  action  on.  See  Pleading  and 
Practice,  671. 

Interest  in  action  on.    See  Interest,  VL 

i^UANTITM  YALEBAT. 

Seller  may  recover  on.    See  Sales,  237. 

({UARANTHrE. 

Delegation  of  powers  concerning.    See  Oon- 
stitutional  Law,  176. 

qUESTIOHS  OF  LAW  ASH  FACT. 

Province  of  jutt.  See  Jury  and  Jurors, 
XIII,  2. 

Power  of  oonrt  to  direct  veidiot.  See  Ver- 
dict, L 

1.  In  one  connection  a  word  or  phraae  may 
stand  for  a  fact,  while  in  another  the  same 
word  or  phrase  may  designate  a  conclusion  of 
law.     (hUl  V.  Finigan,  77  Cal.  267.) 

Meaning  of  words  is  question  for  jury. 
See  Slander,  25. 

2.  Construction  of  written  instruments  is  a 
matter  of  law  for  the  court  and  not  of  fact  for 
the  jury,  unless  the  meaning  and  construction 
are  doubtful  and  depend  upon  extrinsic  evi- 
dence. (Agairre  T.  Alexander,  58  Oal.  21, 
80.) 

8.  It  is  error  for  court  to  submit  to  Jury 
question  of  legal  effect  of  written  documents 
offered  in  evidence  daring  the  trial.    (Car- 
pentier  v.  Thirston,  24  Cal.  268.) 
Cited  9  Or.  334. 

4.  When  admissibility  of  certain  evidence 
depends  upon  question  whether  some  pre- 
liminary fact  has  been  proved,  it  is  for  the 
court  to  determine  whether  sncn  preliminary 
fact  has  been  proved ;  and,  in  suon  case,  it  is 
not  error  for  tne  court  to  state  to  counsel,  in 
passing  on  the  question,  that,  as  the  case  then 
stands,  prima  facie  such  fact  has  been  proven. 
(Beed  v.  Clark,  47  Cal.  194.) 
Cited  84  CaU  483;  15  Or.  265. 

6.  In  order  to  justify  submission  of  any 
question  of  fact  to  jury  the  proof  must  be 
sufficient  to  raise  more  than  a  mere  conject- 
ure or  surmise  that  the  fact  is  as  alleged,  and 
must  be  such  that  a  rational,  well-constructed 
mind  can  reasonably  draw  from  it  the  conclu- 
sion that  the  fact  exists ;  and,  when  the  evi- 
dence is  not  sufficient  to  justify  such  an  infer- 
ence, the  court  may  properly  refuse  to  submit 
the  question  to  the  jury.  (Janin  v.  London 
dc  San  Francisco  Bank,  92  Cal.  14.) 

6.  Questions  arising  on  a  trial  as  to  proper 
parties  plaintiS,  as  to  the  validity  and  effect 
of  a  M^can  grant  from  which  plaintiff  de- 
raignnd  title^  as  to  its  loss  and  contents,  and 
as  to  the  validity  and  effect  of  the  mesne  con- 
veyances through  which  plaintiff  claimed, 
and  as  to  whether  the  proceedings  in  the 
probate  court  showed   jurisdiction  in  said 


court  to  make  orders,  by  virtue  of  wbfdi 
sales  were  had,  resulting  in  deeds,  through 
which  plaintiS  in  part  claimed,  were  matters 
for  the  court  alone,  and  not  for  the  juiy. 
(Seaward  v.  Malotte,  15  Cal.  804.) 

Abandonment.    See  Abandonment,  23. 

Abandonment  is  question  for  jury.  See 
Ejectment,  254 ;  Mines  and  Mining,  23S, 

Actual  bias  is  question  of  fact.  See  Jaiy 
and  Jurors,  135. 

Adverse  possession  and  ouster,  questions  ot 
are  for  the  jury.    See  Cotenancy,  108,  lOU. 

Adverse  user  is  question  of  fact.  See  Ease- 
ments, 14. 

Agent,  authority  of  is  question  of  fact.  See 
Insurance,  31. 

Appointment  of  assignee,  legality  of.  See 
Bankruptcy  and  Insolvency,  266. 

Banking  game,  question  of  is  one  of  law. 
See  Criminal  Law,  1662. 

Bill  of  sale,  what  included  in  is  question  of 
fact.    See  Inanrance,  166. 

Bona  fide  purchaser,  who  Is,  is  question  of 
fact.    See  Public  Lands,  659. 

Bona  fide  settler,  whether  one  is,  is  questioD 
of  fact.    See  Bailroads,  49. 

Boundaries,  location  of.  See  Boondaries, 
ILL 

Boundary,  who  to  decide  question  of.  See 
Boundaries,  11, 1. 

Boundaries  of  pueblo  is  a  question  of  lav. 
See  Mexican  Lands,  II,  1. 

Building,  completion  of  is  question  of  fact. 
See  Mechanics'  Liens,  206. 

Building,  fishing-scow,  whether  a,  is  qnes- 
tion  of  fact.     See  Insurance,  167. 

Buildings,  whether  fixtures  is  question  «f 
fact.    See  Fixtures,  6. 

Condition,  fulfillment  of  is  question  of  law. 
See  Insurance,  167. 

Confession,  whether  voluntary  is  qnestioa 
for  court.     See  Criminal  Law,  714. 

Contract,  letters,  whether  constitute.  Be* 
Contracts,  54,  et  seq. 

Contract,  question  as  to  nature  of  is  for 
court.    See  I>amages,  15. 

Contract,  modification  of  is  questiwi  df 
fact.      See  Contracts,  859. 

Contract,  whether  one  is  party  to.  Bee 
Contractu,  104. 

Contract,  question  of  fact  for  jury,  whether 
railroad  contracts  to  transport  over  oonneot- 
ing  road.    See  Common  Carriers,  165. 

Cultivation,  land,  whether  smtaUe  for  is 
question  of  fact.     See  Public  Lands,  ZIII. 

Damages  is  question  for  jury.  See  Tres- 
pass, 60,  61. 

Damages  from  excavation  is  question  of 
fact.    Seie  Easements,  43. 

Deed,  whether  intended  as  a  mortgage.  See 
Mortgages,  73, 100. 

Deed,  assent  of  grantee  to  is  question  of 
fact.    See  Deeds,  116. 

Deed,  construction  of  is  province  of  court. 
See  Deeds,  VIII,  1,  a. 

Dedication  is  question  of  fact.  See  Dedica- 
tion, VI,  1. 

Delay,  unreasonable,  when  a  question  of 
law  and  when  of  fact.    See  Pledges,  76. 

Delivery,  who  to  determine.  See  Sales, 
IV.  8. 

Delivery  is  question  of  fact.  See  Deedi^ 
67,  Fraud,  83. 
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Delivery  to  third  person,  whether  for  gran- 
tee ia  question  of  fact.    See  Deeds,  06. 

Description,  whether  will  apply.  See 
Ejectment,  152. 

Description,  sufficiency  of  ia  qneation  of 
fact  for  ]nry.    See  Mechanics'  Liens,  239. 

Diligence  in  constraction  of  ditch,  question 
of  is  one  of  fact.    See  Watercourses,  111. 

Distance  is  a  question  of  fact.  See  Notice, 
8o. 

Evidence,  sufficiency  and  weight  of.  See 
AppMls,  XI,  22. 

liiridenoe,  admissibility  of  dying  declara- 
tions is  question  of  law.  Bee  Criminal  Law, 
U67. 

Evidenoe,  admissibility  of,  when  a  question 
of  fact.    See  Evidence,  461. 

Evidenoe,  jury  determines  weight  and  cred- 
ibility of.  tiee  Criminal  Law,  2387,  2682; 
Evidence,  XI,  2. 

Evidence,  materiality  of  JB  question  of  law. 
See  Criminal  I«w,  2644. 

Ejectment,  province  of  court  and  jury  on 
equitable  defense  in.    See  Ejectment,  XI,  6,  c. 

Embeulement,  questions  for  jury  in.  See 
Criminal  Law,  XXf,  19,  e. 

Extreme  cruelty  u  question  of  fact.  See 
Marria(^  and  Divorce,  72,  73. 

Farming  neighborhood,  question  whether  a 
nei{[bborhood  is  a,  is  a  question  of  fact.  See 
Eminent  Domain,  S7. 

Forfeiture  ia  question  of  law.  See  Mines 
and  Mining,  252. 

Fraud  is  question  of  fact.  See  Bankruptcy 
and  Insolvency,  266;  Insurance,  11, 12. 

Fraud,  whether  question  of  law  or  fact. 
Bee  Fraud,  lY,  9. 

Highway,  existence  of  is  question  of  fact. 
See  Hiehways,  I,  4. 

Good  faith  is  question  of  fact.  See  Eminent 
Domain,  209. 

Grant,  what  premises  included  in  is  ques- 
tion of  fact.    Seie  Mexican  Lands,  46. 

Homestead,  dedication  of  is  question  of 
fact.    See  Homesteads,  134, 136. 

Identity  is  question  of  fact.  See  Criminal 
Law,  2370;  Deeds,  18, 162. 

Insanity  is  question  of  fact.    See  Wills,  62. 

Intent  is  question  of  fact  for  Jury.  See 
Criminal  Law,  1363,  2369,  2418;  Mortgages, 
£3 ;  Sales,  79. 

Inten^  criminal,  is  question  for  jury.  See 
Criminal  Law,  634. 

Intent,  fraudulent,  whether  question  of  law 
at  fact.  See  Fraudulent  Conveyances,  III, 
8,d. 

Intent,  fraudulent,  is  question  of  fact.  See 
Bankruptcy  and  Insolvency,  67 ;  Mortgages, 
178. 

Jurisdiction  is  question  of  law.  See  Bank- 
mptcy  and  Insolvency,  76. 

libel,  person  referred  to  in  is  question  for 
jnrv.     See  Criminal  Law,  2482. 

Juror,  competency  of  is  question  for  court. 
See  Jury  and  Jurors,  V,  2. 

Malice,  who  to  determine.  See  Malidous 
Prosecution,  III,  8. 

Murder,  jury  are  judges  of  degree  of.  See 
Criminal  law.  XXI,  31,  c,  C. 

Harder  ia  conclusion  of  law  from  certain 
bets.    See  Criminal  Law,  1720. 

Premeditation  and  deliberation.  See  Crim- 
inal Law,  1736. 


Position  of  defendant  when  shot.  See 
Criminal  Law,  1900. 

Whether  powder  marks  effaced  is  question 
for  jury.    See  Criminal  Law,  1910. 

Self-defense,  jury  determines  question  of. 
See  Criminal  Law,  1762. 

Mandamus,  questions  of  fact,  disposition  of 
in.    See  Mandamus,  III,  13. 

Marking,  whether  distinctly  traceable  is 
question  oi  fact.    See  Mines  and  Mining,  91, 

Marital  rights,  assumption  of.  See  Mar- 
riage and  Divorce,  20. 

Mental  suSering,  question  of  is  one  of  fact. 
See  Marriage  and  Divorce,  73. 

Mining  claim,  work  upon,  question  as  to  is 
one  of  fact.    See  Mines  and  Mining,  136. 

Mining  district  law,  existence  of  is  a  ques- 
tion of  fact.    See  Mines  and  Mining,  177. 

Names,  whether  idem  sonans  is  question  of 
fact.    See  Idem  Sonans,  2. 

Safety  of  machinery  is  question  for  jury. 
See  Master  and  Servant,  80. 

Selection  and  care  of  appliances  is  question 
ot  fact.    See  Master  and  Servant,  33. 

Negligence,  contributory,  is  q  estion  of 
fact.  &e  Common  Carriers,  82, 110;  Master 
and  Servant,  U,  2,  f,  B. 

Negligence,  contributory,  who  to  determine 
question  of.     See  Negligence,  V,  8,  i. 

Negligence,  who  to  determine  question  of. 
See  Negligence,  V.  4. 

Knowledge  of  danger  is  question  of  fact. 
See  Master  and  Servant,  44,  61. 

Necessity  for  taking  land,  question  of  is  one 
of  fact.    See  Eminent  Domain,  69. 

New  triid,  question  whether  one  is  entitled 
to  because  verdict  is  against  evidence.  See 
Appeals,  33. 

Notice  of  dissolution  of  partnership  is  ques- 
tion of  fact.    See  Partnership,  332. 

Notice,  possession,  whether  is  question  for 
jury.     See  Notice.  II,  3,  d. 

Notice  of  dissolution  of  partnership,  pub- 
lication of  is  question  of  fact.  See  Partner- 
ship, 331. 

Nuisance,  question  is  one  of  fact.  See 
Nuisances,  II,  6. 

Ordinance,  whether  passed  is  question  of 
fact.    See  Ordinances,  43. 

Ordinance,  whether  properly  published  is 
question  of  fact.    See  Ordinances,  34. 

Partition,  whether  can  be  made  without 
prejudice  is  question  of  fact.  See  Partition, 
106. 

Patent,  court  must  construe.  See  Public 
Lands,  714. 

Peddling,  whether  one  habitually  earns  liv- 
ing by  is  question  of  fact.  See  Exemptions,  16. 

Performance,  substantial,  is  question  of 
fact.     See  Mechanics'  Liens,  223. 

Possession  is  question  of  fact.  See  Eject- 
ment, 28;  Forcible  Entry  and  Unlawful  De- 
tainer, VI,  6,  b,  D ;  PubUc  Lands,  104. 

Possession,  change  of,  whether  question  of 
law  or  fact.  See  Fraudulent  Conveyances, 
II,  9.  b.  E. 

Possession,  what  constitutes  is  question  of 
fact.    See  Possession,  17,  18. 

Possession,  actual,  who  to  decide.  See  San 
Francisco,  231. 

Possession,  wrongful  prevention  of  is  ques- 
tion of  law.    See  Sales,  83. 
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Possessioii,  ]ai7  cannot  determine  whether 
grant  presumed  from.     See  Foesession.  59. 

FleadingB,  what  facta  are  admitted  in  is 
qnestion  for  court.  Bee  Pleading  and  Prac- 
tice, 80. 

Pleadings,  constmction  of  is  qnestion  for 
court.    See  Pleading  and  Practice,  86. 

Pre-emption  right,  conditions  necessary  to 
existence  of  is  question  for  jury.  See  Public 
Lands,  196. 

Presumptions  of  fact  are  within  exclnsiTe 
province  of  jury.    See  Presumptions,  3. 

Previous  chaste  character  la  qnestion  of 
fact.    See  Criminal  Law,  2668. 

Privileged  communication,  question  is  one 
of  fact.  See  Privileged  Clommunications,  1, 33. 

Privileged  communications,  bow  deter- 
mined.   See  Privileged  Communications,  I. 

Probable  cause,  who  to  determine.  See 
Malicious  Prosecution,  III,  8. 

Promise,  whether  original  or  a  guaranty  is 
qnestion  of  fact.    See  Guaranty,  8. 

Proximate  cause  is  question  for  jury.  See 
Bailroads,  177. 

Railroad,  whether  manner  of  crossing 
track  of  another  railroad  is  the  best  is  ques- 
tion for  jury.     See  Railroads,  95. 

Removal,  whether  temporary  is  question  of 
fact.     See  Homesteads,  339. 

Reasonable  use  of  water,  what  is,  is  ques- 
tion of  fact.    See  Watercourses,  XIY,  1,  c. 

Service  of  summons  is  question  of  fact. 
See  Summons,  IV,  6. 

"Settle,"  meaning  of  is  question  of  fact. 
See  Accounts,  40. 

Statute,  strict  compliance  with,  question  of 
is  one  of  law.  See  Bankruptcy  and  Insol- 
vency, 261. 

Statute,  bar  of,  who  to  determine.  See 
Statute  of  Limitations,  X,  6. 

Statute,  question  of  correctness  or  existence 
of  is  one  of  fact.    See  Statutes,  12. 

Time,  reasonable,  is  question  of  law.  See 
Bills  and  Notes,  168;  Contracts,  214. 

Time,  reasonable.    See  Insurance.  66. 

Time  of  completion,  question  of  ntct.  See 
Mechanics'  Liens,  227. 

Time,  whether  there  is  ag^reement  to  ex- 
tend, and  meaning  of,  are  questions  of  law. 
See  Contracts,  229. 

Trespasser  or  passenger,  question  whether 
one  is,  is  question  of  fact.  See  Criminal 
Law,  1216. 

Trivial  imperfection  is  question  of  fact. 
See  Mechanics'  liens,  221. 

Usual  medical  attendant,  who  is,  is  ques- 
tion for  jury.    See  Insurance,  213. 

Waiver  is  question  of  fact.  See  Insurance, 
88. 

Warranty,  adequacy  of  means  used  to  com- 
ply with  is  question  of  fact.    See  Insurance, 

Water-front  line,  location  of  is  question  of 
fact.    See  San  Francisco,  264. 

Water  line  of  San  Francisco,  what  is,  is 
qnestion  of  fact.    See  San  Francisco,  257. 

Weapon,  whether  deadly  is  qnestion  of 
fact.    See  Criminal  Law,  1286. 

Wharf  built  into  tide  water,  whether  a 
nuisance,  is  a  question  of  fact.  See  Wharves, 
12. 

Will,  construction  of  is  question  for  court. 
See  WiUs,  XI,  3. 


Witness,  credibility  of  is  question  of  fad 
for  jury.    See  Witnesses,  IX,  1. 

Witness,  competency  of  is  question  of  law 
for  the  court.    See  Witnesses,  V,  8,  b. 

Children,  competency  of  to  testify  is  a 
question  of  law.    See  Witnesses,  26. 

qUIET  EVJOTKENT. 

Covenant  oi    See   Covenants,  I,  2;  Land- 
lord and  Tenant,  IV,  4. 

qUIETINe  TITLE. 
I.  Hatwre  of  Aetton  to  <)alet  Title. 
U.  Birht  to  8me. 

1.  Adequacy  of  Legal  Remedy;  Conour- 

rent  Reniediet. 

2.  What  Tilk  Svfficitnt  to  Maintain. 
8.  Po»K»tvm, 

a.  Necessity  of. 

b.  Su£Bciency  of. 

4.  Suit  by  Landlord  Againtt  TWint. 
6.  Former  Suit  Pending,  Effect  of. 

6.  In  What  Catet  will  Lie;  What  Conr- 

slituUt  Cloud  on  Title. 

7.  Party  Seeking  to   Quiet   Title  Mutt 

do  Equity;  Contract  Mutt  he  Rear 
tonable. 
m.  Actions  to  ()«let  Title. 

1.  Juritdiction  Over. 

2.  Lachee  in  Bringing  Suit. 

5.  Venue. 
4.  Partiet. 

6.  Joittder  of  Action*. 

0.  Pleading*;    Admi**ion*  in;    Cto*»- 
cotnpMint  in. 

7.  Service  of  Summon*. 

8.  Di*claimer  in:  Herein  of  Co*tt. 

9.  Jury  Trial;  Framittg  Iiiue*  and  Ver' 

diet  on. 

10.  Evidence,  Burden  of  Proof  and  Pre- 

(umpttoM. 

11.  Injunction*  in. 

12.  Legal  TitU  Prevaib;  Effect  Where 

Neither  Party  hat  Title. 

15.  Irutruction*. 
14.  Judgment*. 

16.  Finding*. 

16.  Writ*  of  Po**e**ion. 
rf.  <)aietlBg  Title  to  Fenonaltr* 

See  Appeals,  393. 

Bills  of  Peace.    See  Equity,  m,  8,  b. 
Purchaser  pending  action.    See   las  Pen* 
dens,  25,  et  seq. 
Appeal  in,  parties  to.    See  Appeals,  601.   . 

1.  Fature  of  Action  to  Qslet  TlUe. 

1.  The  complaint,  in  an  action  under  Beo> 
tion  738  of  the  Code  of  Civil  Procedure,  to  de* 
termine  an  adverse  claim  to  real  estate,  is  to 
be  treated  as  a  bill  in  equity.  (Brandt  t. 
Wheaton,  52  Cal.  430.) 

Cited  71  Cal.  186;  87  Cal.  60. 

2.  A  jury  being  waived,  it  is  immaterial 
whether  action  under  section  254  of  the  Prac- 
tice Act  is  an  equitable  or  a  legal  proceeding. 
(Smith  V.  Brannan,  13  Cal.  107.) 

Suit  to  quiet  title  is  in  nature  of  suit  in 
equity.    See  post,  69. 

Bill  to  quiet  title  not  equitable  defense.  See 
Ejectment,  277. 
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Action  to  restrain  damping  of  mining  debris 
k  in  effect  suit  to  qoiet  title.  See  Venue,  I, 
S,  e. 

n.  Blskt  to  S«e. 

t,  Utqtaey  of  Legal  Remedy;  Coneurreiit  Kem- 
ediee, 

3.  Where  it  appears  that  the  defendant  has 
aoqoired  no  equity  which  a  court  of  equitv 
can  enforce,  an  action  to  quiet  title  to  lan^ 
hroaght  under  section  738  of  the  Code  of 
Civil  Procedure  will  not  be  dismissed  be- 
caoae  of  the  adequacy  of  plaintiff's  legal  rem- 
edy. (People  ex  rel.  Loye  t.  Center,  06  Cal. 
Kl.) 

Bill  for  liee  only  where  no  legal  remedy, 
fiee  Specific  Performance,  10. 

4.  The  existence  of  concurrent  remedies  at 
law  for  trespass,  or  for  an  injunction  in  equity, 
ii  not  exclusive  of  the  right  to  sue  to  quiet 
title,  where  the  parties  are  claiming  conflicting 
«nd  adverse  interests  in  real  estate.  (Stau- 
dart  V.  Kound  VaUey  Water  Co.,  77  Oal.  S9B.) 

2.  What  Title  SuWeient  te  Maintain. 

6.  A  purchaser  of  land  from  the  devisee  of 
•  decedent  who  reoeivee  a  conveyance  of  the 
title  of  such  devisee  before  settlement  or  dis- 
tribaticHi  of  the  estate,  may  maintain  an  ao> 
tion  to  quiet  title  to  the  devised  premises,  as 
egtinat  any  one  except  the  executor  or  admin- 
istntor.    (Jordan  v.  Fay,  98  Cal.  264.) 

6.  The  contract  of  plaintiff  to  convey  the 
premises  to  a  third  party  is  no  objection  to  an 
uti(Hi  by  plaintiff,  who  is  the  holder  of  the 
Wtal  title,  to  quiet  and  protect  the  title  against 
the  defendants,  who  have  broken  and  aban- 
doned a  previous  contract  on  their  part  to 
porchase  the  same  premises.  No  rescission  of 
Rch  prior  contract  is  necessary,  if  the  defend- 
uts  have  acknowledged  their  inability  to  pay 
for  the  land,  and  voluntarily  abandoned  the 
oontract.    (Snodgrass  v.  Parks,  79  Cal.  66.) 

7.  To  maintain  a  suit  to  quiet  title,  by  a 
ptrty  in  possession,  it  is  enough  that  he 
dainiB  under  a  deed  which  creates  an  equita- 
Ue  estate,  or  even  a  right  of  possession. 
(Smith  V.  Brannan,  13  CaL  107.) 

Cited  36  Oal.  84 ;  81  Cal.  130. 

5.  A  party  ownii^  homestead  interest  in 
nal  estate  may  maintain  an  action  to  quiet 
his  title  thereto  against  the  claim  of  others. 
(McKinnie  v.  Shaffer,  74  Cal.  614.) 

}.  Under  the  Code  of  Civil  Procedure,  seo- 
tkn  738,  the  owner  of  an  estate  or  interest  in 
lud  less  than  an  estate  in  fee  can  maintain 
u  wtion  to  determine  an  adverse  claim  made 
I9  another  person.    (Pierce  y.  Felter,  63  Oal. 

Cited  »  Oal.  10;  74  Cal.  616;  81  Cal.  ISO. 

10.  An  action  to  quiet  title  to  lands  is  main- 
tunable  in  this  state,  although  the  legal  title 
thereto  is  in  the  government  of  the  United 
States.   (Orr  V.  Stewart,  67  Oal.  276.) 

11.  In  an  action  to  quiet  title,  brought  by 
the  grantee  in  a  constable's  deed  made  upon 
n  execution  sale,  in  an  action  against  one  in 
leeaegaion  of  the  land,  it  appeared  from  the 

e luff's  evidence  that  the  land  was  public 
,  and  the  court  granted  a  nonsuit  on  that 
ponnd.    Held,  that  the  court  erred ;  that  the 


defendant,  having  shown  no  title  whatever, 
could  not  rely  upon  an  outstanding  title  in  the 
United  States.  (Wilson  v.  Madison,  66  Cal.  6.) 
Cited  67  Cal.  277 ;  83  Cal.  171. 

12.  A  plaintiff  who  only  relies  upon  the 
naked  possession  of  public  lands,  without  con- 
necting himself  with  the  title  of  the  govern- 
ment, must  be  regarded  as  a  mere  trespasser, 
as  against  persons  claiming  under  the  govern- 
ment ;  and  cannot  maintain  ah  action  to  quiet 
title  againdt  a  defendant  who  has  filed  a  valid 
homestead  claim  upon  the  premises.  Such 
homestead  claimant  has  title  to  and  right  of 
possession  of  all  the  land  described  in  the 
certificate  of  entry,  and  could  not  be  prevented 
by  an  unauthorized  incloeure  of  plaintiff  from 
making  a  homestead  entry  of  the  tract  includ- 
ing such  inclosure,  if  he  entered  peaceably 
upon  another  portion  of  the  tract,  and  baa  in 
other  respects  complied  with  the  law.  (Kitta 
▼.  Austin,  83  Cal.  167.) 

13.  One  in  possession  of  public  land  cannot 
maintain  an  action  in  equity  against  another 
who  is  an  applicant  to  purchase  the  same 
from  the  United  States,  and  who  sets  up  an 
adverse  claim  to  it,  to  obtain  a  decree  that 
such  other  has  no  right  ch*  title  to  it,  and  to 
enjoin  him  from  setting  up  or  asserting  any 
title  to  it.  (Brandt  v.  Wheaton,  62  Cal.  430.) 
Cited  67  Cal.  277. 

14.  An  action  to  quiet  title  cannot  be  main-- 
tained  by  the  owner  of  an  equitable  interest 
as  against  the  holder  of  the  legal  title.  (Von 
Dracbenfels  v.  Doolittle,  77  Cal.  296.) 

Cited  79  Cal.  448:  83  Cal.  39;  84  Cal.  467;  86 
Cal.  631 ;  92  Cal.  14;  6  Utah,  463. 

16.  An  action  to  quiet  title  will  not  lie  as 
such  where  it  appears  that  the  legal  title  is 
in  the  defendant,  though  the  complainant 
may  be  entitled  to  a  conveyance  from  the 
defendant  of  the  legal  title  upon  a  complaint 
seeking  such  conveyance  from  him  as  trustee. 
(Nidever  v.  Ayers,  83  Cal.  89.) 

16.  It  seems  that  if  the  legal  title  had 
passed  from  the  plaintiff  to  the  defendant  by 
reason  of  a  mistake  in  the  description  of  a 
deed  between  the  parties,  the  mistake  could 
not  have  been  corrected  in  an  action  to  deter- 
mine an  adverse  claim,  because  the  action 
cannot  be  maintained  against  the  holder  of 
the  legal  title  by  one  who  has  a  mere  equi- 
teble  right.  (Castro  v.  Barry,  79  Cal.  448.) 
Cited  6  Utah,  463. 

17.  A  judgment  quieting  title  in  favor  of  the 
owner  of  an  equitable  title,  against  a  defend- 
ant who  appears,  from  the  proofs  and  find- 
ings, to  hola  the  legal  title  in  trust  for  the 
plaintiff,  cannot  be  sustained  upon  a  complaint 
to  quiet  title,  with  the  ordinary  averments  of 
ownership  and  possession  by  plaintiff,  and 
unfoundeid  claim  by  defendant,  though  the 
facts  proved  and  found  may  clearly  entitle  the 
plaintiff j  under  proper  pleadings,  to  a  decree 
compelling  a  conveyance  of  uie  title  and  a 
delivery  of  i>oe8ession.  (Bryan  v.  Tormey,  84 
Cal.  126.) 

18.  An  action  to  quiet  title  will  not  lie  in 
favor  of  the  owner  of  an  equitable  title,  for 
whom  the  defendant  holds  the  legal  title  in 
trust,  the  only  proper  remedy  for  such 
plaintiff  being  an  action  to  enforce  the  trust. 
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and  to  compel  a  conTeyanoe  of  the  legal  title. 
(Harrigan  v.  Howry,  Si  Cal.  456.) 
Oited  §2  Oal.  14. 

19.  The  fact  that  the  reasona  of  the  defend- 
ant for  withholding  a  conveyance  from  the 
plaintiff  are  ineuffiaent,  unreasonable,  or  un- 
jUBt,  will  not  warrant  the  court  in  declaring 
that  the  defendant  has  no  title.  (Harrigan 
V.  Mowry,  84  Oal.  466.) 

Administrator  may  bring  action  to  quiet 
title.   See  Executors  and  Administrators,  269. 

Trustee  appointed  to  take  land  dedicated, 
may  maintam.    See  Dedication,  16. 

Sights  of  grantee  of  toll-road  to  quiet  title. 
Bee  Turnpike  Oompanies,  VIII. 

Owner  of  incorporeal  hereditament,  right  to 
qnlet  title.    See  Turnpike  Oompanies,  M. 

8.  Po»»»a»ien. 

a.  Necessity  of. 

20.  Possession  in  plaintifi  is  necessary  in 
an  action  to  quiet  title.  (Reed  y.  Oalderwood, 
82  Oal.  109.) 

Oited  19  Ool.  263;  10  Ney.  878. 

21.  To  maintain  an  action  to  quiet  title, 
nnder  the  two  hundred  and  fifty-fourth  sec- 
tion of  the  Oivil  Practice  Act,  it  ia  essential 
that  the  plaintiS  have  possession  of  the  prem- 
ises when  the  action  is  commenced.  (Bico 
V.  Spence,  21  Oal.  604,  cited  25  Oal.  437,  84 
Oal.  669,  37  Oal.  807,  80  Ual.  465,  11  Or.  120; 
Lyle  V.  Rollins,  26  Oal.  437,  cited  28  OaL  536, 
84  Oal.  669,  665  37  Oal.  307,  39  Oal.  18, 
21,  6  Mont.  91,  9  Nev.  168 ;  Pralus  v.  Jefferson 
Q.  &  8.  Min.  Co.,  84  Oal.  568,  cited  87  Oal. 
307,  72  Oal.  634.) 

22.  In  an  action  to  determine  an  adverse 
claim  to  land,  under  section  two  hundred  and 
fifty-four  of  the  Practice  Act,  the  plaintiff 
cannot  prevail  without  proof  of  possession,  at 
the  time  of  oommencinj;  the  action,  if  the 
all^ation  of  possession  i6  denied  by  the  an- 
swer. (Brooks  V.  Oalderwood,  34  Cal.  563.) 
Cited  37  Oal.  307 ;  45  Oal.  521 ;  67  Oal.  484 ;  86 

Oal.  665;  2  Idaho,  328;  5  Mont.  91. 

28.  An  action  cannot  be  maintained  to  quiet 
a  legal  title  to  land  vested  in  the  plaintiS, 
unless  the  plaintiff  is  in  possession  of  tne  prop- 
erty in  dispute  at  the  commencement  of  the 
action.  (Ferris  v.  Irving,  28  Oal.  646.) 
Oited  3  Wash.  611. 

24.  If  adverse  possession  to  part  of  land 
should  be  shown  in  third  person,  the  suit 
would  be  ooHRidered  as  brought  to  determine 
the  adverse  claim  of  the  defendant  only  to 
the  land  remaining  in  the  possession  of  the 

?laintiff.     (Sepulveda  v.  Sepulveda,  39  Oal. 
S.) 
Oited  2  Utah,  489,  490. 

25.  Suit  under  section  two  hundred  and 
fifty-four  of  the  Practice  Act  only  lies  with 
reference  to  property  of  which  the  plaintiS  is 
in  possession ;  and  where  suit  is  brought,  un- 
der that  section,  to  quiet  title  to  a  ranch,  and 
plaintiS  is  in  possession  of  a  portion  only,  the 
suit  must  be  considered  as  brought  to  deter- 
mine the  title  to  that  portion,  and  no  injunc- 
tion lies  to  restrain  parties  who  are  entire 
stiangers  to  the  title  from  selling  that  portion, 
as  their  conveyances  would  not  clouu  plain- 
tiS's  title.    And  if  the  grantees  under  such 


conveyances  should  invade  the  poasessloa  of 
plaintiS,  or  unlawfully  detain  the  same,  tbs 
remedy  at  law  is  ample.    (Curtis  v.  Sutter. 
15  Oal.  259.) 
Oited  17  Oal.  481 ;  84  Oal.  889;  87  Oal.  307  ;  S 

Idaho,  321 ;  6  Or.  106;  19  Or.  120;  2  Vtah, 

818;  6  Utah,  42. 

26.  As  to  that  portion  of  the  ranch  occupied 
by  settlers,  such  suit  has  nothing  to  do.  If 
they  are  trespassers,  ejectment  lies,  with  na 
injunction  to  restrain  waste  pending  emt, 
(Courtis  V.  Sutter,  16  Oal.  260.) 

Cited  89  Cal.  21. 

27.  A  judgment  creditor  need  not  be  in  poe- 
session  of  land  to  enable  him  to  maintain  • 
suit  in  equity,  after  he  has  a  sherifTs  deed,  to 
cancel  a  deed  of  the  same  given  by  the  debtor 
to  defraud  him  before  he  recovered  judgment. 
(Baser  v.  Shindler,  29  Oal.  47.) 

Cited  28  Oal.  649;  29  Oal.  100. 

28.  Under  the  code,  the  right  is  given  to 
prosecute  an  action  to  quiet  title  without  ref- 
erence to  the  question  of  possession,  and  the 
complaint  need  not  aver  that  the  pliuntiS  has 
been  in  possession  of  the  land  within  a  period 
of  five  vears.  or  show  that  his  cause  of  action 
is  not  barred  by  the  statute  of  limitations. 
If  it  does  not  appear  upon  the  face  of  the  com- 
plaint that  the  action  is  barred,  the  question 
can  only  be  presented  by  answer.  (Brusie  v. 
Gates,  80  Oal.  462.) 

29.  Section  788  of  the  Code  of  Civil  Pro- 
cedure  authorizes  an  action  to  quiet  title  to 
be  maintained  hj  a  plaintiS  out  of  poeaeMlcm. 
The  defendant  in  such  action  may  assert  a 
legal  estate,  or  any  equity  which  he  may  claim 
to  have  enforced;  and  the  judgment,  if  in 
favor  of  the  plaintiS,  may  provide  for  a  resti- 
tution of  the  possession,  and  decree  the  claims 
of  the  defendant  to  be  invalid.  (People  ex 
rel.  Love  v.  Center,  66  Cal.  561.) 

Oited  74  Oal.  497;  79  Oal.  447;  80  Cal.  465; 
86  Cal.  630;  86  Cal.  861,  666;  88  Cal.  128. 

80.  An  action  to  determine  an  adverse  claim 
to  land,  under  section  738  of  the  Code  of  CiTil 
Procedure,  may  be  maintained  by  the  holder 
of  the  legal  title  against  a  defendant  in  the 
actual  adverse  possession  of  the  premises  in 
controversy.    (Hyde  v.  Redding,  74  CaL  493.) 

81.  It  is  not  necessary,  in  an  action  to  quiet 
title,  to  prove  that  the  defendants  hela  the 
possession  adversely  to  the  plaintifEa,  or  that 
the  plaintiffs  were  in  possession  thereof. 
(Miller  v.  Luco,  80  Oal.  257.) 

82.  In  an  action  to  quiet  title,  an  issue  as 
to  the  possession  of  the  plaintiS  at  the  com- 
mencement of  the  action  is  immaterial,  and 
no  finding  need  be  made  thereon.  The  title 
of  the  litigants  does  not  turn  on  the  poasea- 
sion  of  eitner  at  the  time  of  or  prior  to  the 
commencement  of  the  action.  (Pearson  y. 
Creed,  78  Oal.  144.) 

(}ited860al.664. 

b.  Snffi<sency  oL 

83.  Adverse  possession  for  reqidrite  tinoe 
and  character  confers  title,  upcn  which  the 
owner  may  maintain  a  suit  to  quiet  title. 
(McOormack  v.  Silsby,  82  C!aL  72.) 

84.  The  actual  possession  and  occupation  of 
land  under  claim  of  ownership  for  any  period 
is  BufiScient  to  enable  the  party  in  poesessioa 
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to  maintain  an  action  to  qaiet  title  aa  against 
a  trespasBer  or  one  who  eetablisbeB  no  title 
in  himaelf.  (McGovem  t.  Mowry,  91  OaU 
883.) 

35.  The  poaseKdon  necessary  to  maintain  an 
action,  under  section  254  of  the  Practice  Act, 
most  be  sach  aa  would  enable  the  plaintiff, 
withont  the  ud  of  any  other  title,  to  maintain 
an  action  to  eject  a  mere  intruder  therefrom. 
(Sepnlveda  y.  Sepulveda,  89  Cal.  18.) 
Cited  49  Cal.  621 ;  84  CaL  467;  6  Mont.  81;  9 

Nev.  168. 172. 

S8.  A  person  in  the  poflaession  of  property 
is  in  a  position  to  bring  an  action,  under  the 
two  hundred  and  fifty-fourth  section  of  the 
Practice  Act,  to  quiet  his  title  thereto,  and 
<m  trial  no  other  evidence  on  his  part  than 
proof  of  poesession  is  necessary  in  the  first  in- 
stance. (Horn  T.  Jones,  28  Gal.  194.) 
Cited  79  Cal.  447;  5  Or.  106;  2  Utah,  491,  492. 

37.  The  true  rule  onder  the  statute  is,  that 
irbeneTer  the  owner  has  a  possession,  whether 
actual  or  constructiTe,  which  maybe  intruded 
upon,  he  may  bring  suit  to  determine  an  ad- 
verse claim,  and  thus  prevent  an  intrusion 
under  claim  of  title.  Per  Temple,  J.,  dis- 
senting. (Sepulveda  V.  Sepnlveda,  39  Cal.  13.) 

Possession  alone  will  not  entitle  one  to 
maintain  action.    See  poet,  168. 

38.  If  one  who  has  a  paper  title  to  a  tract 
of  salt  marsh  tide  land,  which  is  not  suscep- 
tible of  occupation  except  during  three  months 
of  the  year,  and  in  which  there  is  a  dry  knoll, 
has  actual  possession  of  the  knoll,  and  there 
is  no  adverse  poesession  to  the  remainder,  he 
mav  resort  to  his  title  deeds  to  extend  his  pos- 
session to  the  remainder  of  the  tract,  so  as  to 
enable  him  to  sue  in  equity  to  quiet  the  title. 
(Coleman  v.  San  Rafael  etc.,  49  Cal.  617.) 
Cited  2  UUb,  490. 

30.  One  who  is  in  actual  possession  of  a 
small  piece  of  dry  land  in  a  tract  of  salt  marsh 
tide  latnd,  which  is  not  susceptible  of  actual 
oficapation,  except  for  grazing  during  two  or 
three  months  of  the  year,  and  who  uses  and 
controls  the  marsh  limd  by  himself  and  ten- 
ants, so  far  as  the  same  is  capable  of  use  and 
control,  may  sue  to  quiet  the  title  to  the  same, 
if  there  is  no  adverse  possession,  or  his  tenant 
may  sue  when  the  premises  are  thus  held  by 
him.  (Coleman  t.  San  Rafael  etc.,  49  Cal. 
617.) 

40.  If  possession  in  plaintiff  exist,  it  matters 
not  how  it  was  acqmred.  (Reed  v.  Calder- 
wood,  82  Cal.  109.) 

41.  One  who,  by  collusion  with  tenant,  ac- 
quires possession  of  the  leased  premises,  has 
Boch  a  possession  as  enables  him  to  maintain 
an  action  under  the  two  hundred  and  fifty- 
foorth  section  of  the  Practice  Act  to  qniet 
title  to  the  same.  (Calderwood  v.  Broou,  46 
GaL  519.) 

rated  19  Col.  253;  10  Nev.  378. 

Adverse  possessor,  right  of  to  maintain  suit. 
See  Adverse  Possession,  208,  et  seq. 

4.  Suit  by  Laiidlonl  Againtt  Tenant 

42.  An  action  cannot  be  muntained  under 
the  two  hundred  and  fifty-fourth  section  of 
the  Practice  Act^  by  a  landlord  against  his 
tenant  in  possession  for  the  purpose  of  deter- 


;  up 
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mining  the  validity  of  an  adverse  ttUe  set  u; 

by  the  tenant.    (Van  Winkle  T.  Hinckle 

Cral.342.) 

C»ted  26  Cal.  488;  84  Cal.  569. 

48.  The  section  of  the  statute  above  referred 
to  must  be  construed  as  ^ving  a  remedy  only 
against  parties  who  are  m  a  position  to  assert 
their  rights,  and  not  against  those  who  are 
barred  by  a  temporary  estoppel  aa  to  the 
rights  asserted  on  the  other  side.  (Van  Win- 
kle V.  Hinckle,  21  Cal.  342.) 

Tenancy  must  be  pleaded.    See  post,  114. 

Evidence  that  defendant  has  become  a  ten- 
ant of  plaintiff.    See  post,  114, 163. 

B,  Former  Suit  Pending,  Effect  of. 

44.  An  allesation  in  the  answer  that  another 
action  ia  penoing  between  the  parties  for  dis- 
solution of  a  copartnership  ana  settlement  of 
accounts  is  immaterial,  and  cannot  bar  the 
right  of  plaintiS  to  have  his  title  or  interest 
in  the  property  in  controversy  determined  in 
an  action  to  quiet  title.  (Pennie  v.  Hildreth, 
81  Cal.  127.) 

Pendency  of  action  for.    See  Abatement,  17. 

Judgment  in  ejectment  is  not  bar  to  by  suc- 
cessor.   See  Judgments,  448. 

6.  In   W/iat  Caaea  Will  Lie;  WItat  Coaatituioo 
Cloud  on  Title. 

46.  Section  254  of  the  Practice  Act  enlarges 
the  class  of  cases  in  which  equitable  relief 
could  formerly  be  sought  in  quieting  title.  It 
authorizes  the  interposition  of  equity  in  cases 
where  previously  bills  of  peace  would  not  lie. 
(Curtis  V.  Sutter,  16  Cal.  259.) 
Cited  66  Cal.  556;  69  Cal.  592,  593;  79  Cal. 

446;  88  Cal.  124,  127;  2  Idaho,  321;  9  Nev. 

172;  6  Utah,  463. 

46.  The  statute  (Practice  Act,  sec.  254)  ^v- 
ing  a  right  of  action  to  a  party  in  possession 
of  real  estate  to  determine  adverse  claims 
does  not  confine  the  remedy  to  the  case  of  an 
adTerse  claimant  setting  up  a  legal  title,  or 
even  an  equitable  title;  but  the  statute  em- 
braces every  description  of  claim  whereby  the 
plaintiff  might  be  deprived  of  the  property,  or 
Its  title  be  clouded,  or  its  value  be  depreci- 
ated, or  whereby  the  plaintiff  might  be  in- 
commoded or  damnified  by  the  assertion  of  an 
outstanding  title  already  held  or  to  grow  out 
of  the  adverse  pretension.  (Head  v.  Fordyce, 
17  Cal.  149.) 

47.  It  is  not  necessary  that  defendant's 
claim  should  be  of  any  particular  nature  or 
character.  Even  if  he  makes  no  claim,  he 
must  file  a  disclaimer,  and  judgment  may  be 
entered  against  him,  though  in  case  of  a  dis- 
claimer the  judgment  must  not  be  for  costs. 
(Castro  V.  Barry,  79  Cal.  443.) 

48.  F.,  defendant,  began  suit  against  the 
Volcano  Water  and  Minii^  Company  to  sub- 
ject to  sale  the  ditch  of  that  name,  mcluding 
aqueducts,  flumes,  culverts,  dams,  cabins, 
etc.,  in  enforcement  of  a  mechanics'  lien. 
Subsequently,  the  ditch,  etc.,  was  sold  on  a 
judgment  in  favor  of  one  Harris,  and  pur- 
chaied  by  S.,  from  whom  plaintiS,  as  Judgment 
creditor  of  the  company,  redeemed,  and  in 
due  time  received,  the  sheriff's  deed.  After^ 
wards,  F.  had  a  decree  directinga  sale  of  the 
ditch,  etc,  to  satisfy  his  lien.    Plaintiff  sues 
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to  qniet  title,  alle^ng  that  F'b  decree  is 
fraudulent,  that  he  bM  no  lien,  and  that  he 
is  about  enforcing  the  decree,  which  ia  a  doud 
on  plaintiff's  title.  Held,  that  ande  from  any 
qneetion  of  fraud,  the  action  lies;  that  the 
existence  of  a  decree,  founded  upon  proceed- 
ings taken  prior  to  plaintiff's  title,  and  seek- 
ing to  condemn  the  property  by  virtue  of  an 
asserted  Uen  older  than  such  title,  would  be  a 
cloud  upon  that  title.  (Head  t.  Fordyoe,  17 
Cal.  149.) 
Cited  28  Cal.  204;  81  CaL  287;  34  Cal.  389; 

36  Cal.  84;  79  Cal.  800,  446 ;  86  CaL  666;  9 

Nev.  169,  171,  173;  2  Utah,  491. 

49.  Under  section  264  of  the  Practice  Act  a 
party  in  possession  of  real  jjroperty  may 
bring  a  bill  in  equity  to  quiet  title  against  a 
party  oat  of  possession,  who  claims  an  estate 
or  interest  adverse  to  him,  without  waiting 
until  he  has  been  disturbed  in  his  possession 
by  legal  proceedings  against  him,  in  which 
his  title  has  been  successfully  maintained. 
(Curtis  V.  Sutter,  16  Cal.  269.) 
Cited  28  Cal.  202;  84  Cal.  659;  35  Cfd.  84;  87 

Cal.  907. 

60.  Where  one  has  outstanding  deed  which 
improperly  clouds  title  of  the  true  owner,  on 
the  application  of  the  latter,  chancery  will 
order  such  deed  to  be  canceled  and  annulled. 
(Shattuck  T.  Carson,  2  Cal.  588.) 

Cited  6  Oal.  76;  10  Cal.  11;  16  CaL  188;  26 
Cal.  867;  29  Cal.  66,  190;  82  Cal.  280;  8 
Wash.  508. 

61.  The  true  test  by  which  the  question 
whether  a  deed  would  cast  a  cloud  upon  the 
title  of  the  plaintiff  mav  be  determined  ia 
this:  Would  the  owner  of  the  property,  in  an 
action  of  ejectment  brought  by  tne  adverse 
party,  founded  upon  the  deed,  be  required  to 
oSer  evidence  to  defeat  a  recovery?  If  such 
proof  would  be  necessary  the  cloud  would 
exist;  otherwise,  not.  (Pixley  v.  Huggins, 
15  Cal.  127.) 

Cited  16  Cal.  264;  17  CaL  461;  26  Cal.  357; 
27  Cal.  653;  28  Cal.  42;  29  CaL  190;  44 
CaL  30;  66  Cal.  566;  69  Cal.  591,  692;  70 
CaL  246;  7  Nev.  344. 

62.  If  a  title  against  which  relief  is  prayed 
as  a  cloud  be  of  such  a  character  that,  if  as- 
serted by  action  and  put  in  evidence,  it  would 
drive  the  other  party  to  the  production  of  his 
own  title  in  ataer  to  establish  a  defense,  it 
constitutes  a  cloud,  which  the  latter  has  a 
right  to  call  apon  equity  to  remove.  (Lick  v. 
Ray,  43  Oal.  88.) 

Cited  2  UUh,  491. 

63.  Plaintiff  has  a  right  to  be  quieted  in  his 
title  whenever  any  claim  is  made  to  real  es- 
tate of  which  he  is  in  possession,  the  effect  of 
which  claim  might  be  litigation  or  a  loss  to 
him  of  the  property.  (Head  v.  Fordyce,  17 
Cal.  149.) 

64.  Every  deed  from  same  source  through 
which  plaintiff  derives  his  real  property 
must,  if  valid  on  its  face,  necessarily  cast  a 
cloud  upon  the  title.  (Pixley  t.  Huggins,  16 
Cal.  127.) 

Cited  34  Cal.  389. 

56.  A  deed  from  a  sheriff  upon  an  execution 
sale  against  the  vendor  of  plaintiff  would  have 
the  same  effect  in  casting  a  cloud  upon  the 
title  as  if  the  deed  were  made  directly  by  such 


vendor.  Such  a  deed  from  the  sheriff  pot 
on  record  would  create  doubts  as  to  the  va* 
lidity,  as  against  the  judgment  oreditor,  of  the 
previous  transfer  to  plaintiff.  (Pixley  v.  Hug- 
gms,  16  Cal.  127.) 

66.  If  a  title  be  void  on  its  face,  if  it  be  a 
nullity,  a  mere  felo  de  se,  when  produced,  so 
that  an  action  based  upon  it  would  "fall  of  its 
own  weight,"  it  does  not  constitute  a  cloud; 
and  an  action  cannot  be  maintained  to  re- 
move it  as  such,  except  upon  a  showing  of 
special  circumstances  entitling  the  party  to 
relief.    (Lick  v.  Bay,  43  Cal.  83.) 

67.  An  action  to  determine  an  adverse  claim 
mav  be  maintained,  under  section  738  of  the 
Code  of  ( /ivil  Procedure,  although  the  adverse 
claim  rests  onprooeedings  which  are  void  on 
their  face.    (Kittle  v.  Bellegarde,  86  Cal.  666.) 

68.  A  court  of  eauity  will  not  interfere  to 
cancel  a  deed  upon  uie  ground  that  it  operates 
as  a  cloud  upon  the  complainant's  title,  when 
the  deed  is  void  on  its  face,  or  the  result  of 
proceedings  void  upon  their  face  and  requir- 
ing no  extrinsic  evidence  to  disclose  their  ille- 
gality. ((3ohen  v.  Sharp,  44  Cal.  29.) 
Cited  69  Cal.  691,  592;  86  Oal.  140. 

69.  The  owner  of  the  legal  title  to  land  may 
maintain  an  action  to  quiet  title  against  the 
claimant  of  an  invalid  mortgage  Tien.  The 
plaintiff  has  a  right  to  be  quieted  in  his  title 
when  any  adverse  claim  is  made,  the  effect  of 
which  might  be  litigation,  or  loss  or  deprecia- 
tion of  the  value  of  his  property.  ( Witbera 
V.  Jacks,  79  Oal.  297.) 

60.  Where  Lick  held  a  sheriff's  deed  to  cer- 
tain property  under  a  judgment  and  execu- 
tion in  an  attachment  suit  against  James  H. 
Ray,  and  James  Ray  held  another  sheriff's 
deed  to  the  same  property,  under  another 
judgment  and  execution,  against  James  H. 
Kay,  the  latter  judgment  and  deed  being 
earlier  in  date  than  the  former  but  not  bo 
early  as  the  attachment  lien  in  the  former 
suit,  and  it  appeared  by  averment  that  James 
Ray  held  his  deed  in  trust  for  his  father, 
James  H.  Ray,  and  it  was  conceded  that 
Lick's  was  the  superior  title,  but  Ray  claimed 
that  his  deed  did  not  amount  to  a  cloud, 
held,  that  the  apparent  title  held  by  Ray  un- 
der his  deed  was  a  cloud,  and  that  lick  wts 
entitled  to  relief  in  equity  to  remove  it.  (Lick 
V.  Ray,  43  Cal.  83.) 

61.  One  in  possession  of  property,  claiming 
title  under  a  sheriff's  deed,  executed  on  a 
mortKAge  foreclosure,  may  maintain  an  action 
to  quiet  his  title  against  another  who  claims  a 
title  against  him  which  would  be  good  against 
the  mortgagor,  although  void  as  against  the 
plaintiff.    (Horn  v.  Jones,  28  Cal.  194.) 

62.  It  is  not  enough  that  deed  which  Is 
sought  to  be  set  aside  may  possibly  be  a  cloud 
on  tlie  plaintiff's  title,  in  an  action  to  set  asiJe 
a  deed  as  a  cloud  upon  the  title  of  the  plain- 
tiff, but  it  must  clearly  appear  that  the  claim 
set  up  under  such  deed  is,  in  fact,  in  hostility 
to  the  plaintiff's  title.  (Hartman  v.  Beed,  w 
Cal.  485.) 

Cited  69  Cal.  690. 

63.  If  the  owner  of  a  tract  of  land  conveys 
an  undivided  one-third  of  the  same,  without 
desi^snating  what  third,  the  grantee  cannot 
maintain  an  action  to  remove,  as  a  cloud  on 
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Us  tftte,  a  elsim  set  up  by  another  party  to 
■  particular  ondiyided  third  oi  the  tract. 
(Ibrtman  y.  Beed,  50  Cal.  486.) 

64.  A  tax  deed,  based  upon  assessment 
made  under  onconstitotional  act  of  the  I^is- 
latnre,  will  not  constitute  a  cloud  on  the  title. 
(Williams  v.  Corcoran,  46  Cal.  653.) 

65.  Assnming  that  the  deed  on  a  sale  for 
delinquent  taxes,  when  executed,  would  show 
the  invalidity  of  the  sale,  the  owner  of  the 
land  may  mamtain  an  action  to  quiet  his  title 
and  cancel  the  certificate  to  the  purchaser, 
and  a  judgment  granting  such  relief  j  and  also 
enjoinmg  the  execution  of  a  deed,  wiU  not  be 
reversed  because  the  deed  would  cast  no  cloud 
upon  the  title.    (Axtell  ▼.  Gerlach,  67  Cal. 


66.  If  plaintifi  in  action  to  remove  doud 
from  title  to  land  has  no  title,  an  abnrtive  at- 
tempt by  the  defendant  to  purchase  the  land 
from  another,  not  authorised  to  sell  it^  cannot 
constitute  a  doud  on  the  plaintiff's  tiUe,  nor 
depreciate  the  value  thereof.  (City  of  San 
Diego  V.  Allison,  46  Cal.  162.) 

67.  Where  the  plaintiff  pretends  no  title  to 
the  soil,  but  only  to  a  franchise,  sale  of  the 
realty  can  work  no  irreparable  damage,  or 
throw  a  cloud  on  his  title.  (De  Witt  v.  Hayes, 
2  Cal.  463.) 

Mistake  in  deed  cannot  be  corrected  by. 
See  ante,  16. 

Mistake  in  boundary  cannot  be  corrected 
in  suit  to  quiet  title.  See  Public  Lands, 
XX,  4, 

Cotenant,  action  by  to  quiet  title.  See  Co- 
tenancy, II,  10. 

Breach  of  contract  by  vendee,  quieting  title 
on.    See  Vendor  and  Vendee,  X,  9. 

Vendor  procuring  release  from  vendee  may 
4}uiet  title  as  against  one  furnishing  vendee 
with  money.    Seie  Vendor  and  Vendee,  XI,  3. 

Action  by  grantor  on  breach  of  condition 
flubeequent.    See  Deeds,  348,  et  seq. 

Action  to  quiet  titie  gainst  right  to  ditch. 
See  Watercourses,  100. 

Mortgage  executed  by  purchaser  from  hus- 
band of  wife's  realty.  See  Husband  and 
Wife,  336. 

Removal  of  prior  void  mortgage,  which  is  a 
doud.    See  Homesteads,  809,  310. 

Olood  on  title,  what  sale  creates.  See  In- 
jonctions,  91,  92. 

Cloud  on  title,  sale  of  homestead  under 
execution  constitutes.  See  Homesteads,  204, 
305. 

Cloud  on  title,  foredosure  sale.  See  In- 
junctions, 81. 

Cloud  on  title,  tax  as.    See  Taxation,  IX. 

Cloud  on  titie,  void  tax  deed.  See  uijuno- 
tions,  283. 

Cloud  on  titie,  sale  by  grantor.  See  In- 
junctions, 237. 

Action  to  quiet  title  to  mining  daim.  See 
Mines  and  Mining,  256. 

Cloud  on  titie,  purchase  under  void  sale  is 
not.    See  Streets,  716. 

Cloud  on  title,  action  to  set  aside  convey- 
ance as.    See  Statute  of  Limitations,  285. 

Cloud,  void  deed  does  not  create.  See  Mu- 
nidpal  Corporations,  157. 

Cloud  on  titie,  cancellation  of.  See  Equity, 
18,46. 


Cloud  on  titie,  executor's  sale  Is,  when.  See 
Injunctions,  234. 

Cloud  on  titie,  sale  of  wife's  land  under 
execution  against  husband  creates.  See  Hus- 
band and  Wife,  319,  et  seq. 

7.  Party  S—king  to  Quitt  TiHo  Mutt  do  Equity: 
Contract  My»t  bo  Hoaoonablo. 

68.  The  plaintiff  purchased  at  sheriff's  sale, 
under  foredosure  of  mortgage,  property  for 
twenty  dollars,  which  was  shown  to  oe  worth 
three  thousand,  with  a  rental  of  fifty  dollars 
per  month.  The  defendant  purchased  the 
property,  under  another  mortgage  sale,  for 
two  thousand  dollarSg  and  the  plamtiff,  bdng 
in  possession,  filed  his  bill  to  cancel  defend- 
ant's deed  and  remove  the  cloud  from  his 
title.  Held,  that  to  entitle  a  party  to  this  re- 
lief it  must  appear  that  the  contract  was  fair, 
just,  and  reasonable,  and  founded  upon  an 
adequate  consideration,  as  a  court  of  chan- 
cery will  not  use  its  powers  to  complete  a 
speculation  which  is  already  too  fortunate  to 
obtain  its  favorable  regard.  (Dunlap  v.  Kel- 
sey,  6  Cal.  181.) 

60.  An  action  to  quiet  title  is  in  the  nature 
of  a  suit  in  equity,  and  relief  tiierein  is  sub- 
ject to  the  maxim  that  he  who  asks  equity 
must  do  equity.  (Benson  v.  Shotwell,  87 
Cal.  49.) 

70.  A  mortgagor  of  land  under  a  deed  abso- 
lute in  form  c(innot  have  his  title  quieted  as 
against  the  mortgagee  without  first  paying  or 
tendering  the  debt  for  which  the  mortgage 


itations.    (Brandt  v.  Thompson,  91  Cal.  468.) 

71.  A  mortgagor  of  land  under  a  deed  ab- 
solute in  form,  after  the  statute  of  limitations 
has  run  against  the  mortgage  debt,  cannut 
have  his  title  quieted  against  the  interest 
claimed  by  the  mortgagee  under  the  deed,  ex- 
cept upon  the  condition  of  payment  of  the 
debt.  (De  C^azara  v.  Orefia,  80  Cal.  132.) 
Cited  80  Cal.  354;  87  Cal.  60;  91  Cal.  402. 

72.  In  an  action  by  the  mortoagor,  brought 
after  the  mortgage  debt  had  Beoame  iMtired 
by  the  statute  of  limitations,  to  quiet  his  title 
against  the  claim  asserted  by  the  mortgap^ 
under  the  mortgage  deed,  the  court  may  im> 
poee,  as  a  condition  to  the  relief  asked,  that 
the  plaintiff  first  pays  the  amount  of  the 
mortgage  debt.  (Booth  v.  Hoekins,  76  Cal. 
271.) 

Cited  80  Cal.  134,  364;  88  Cal.  443;  00  CaL 
442;  91  Cal.  462;  21  Or.  272. 

73.  Where  the  interest  of  a  mortgagor  es- 
capes being  bound  by  a  decree  in  foreclosure 
through  a  slip  in  the  proceedings,  and  he 
subsequently  comes  into  equity  to  oe  relieved 
of  the  doud  cast  upon  his  interests  by  reason 
of  such  proceedings,  he  will  be  required,  as  a 
condition  of  relief,  to  pay  his  proportion  of 
the  mortgage  debt.  (Johnston  v.  San  Fran- 
dsco  Savings  Union,  75  Cal.  134.) 

74.  A  plaintiff  cannot  come  into  a  court  of 
equity,  and  ask  for  a  decree  debarring  the 
defendant  from  asserting  a  claim  under  an 
instrument  executed  by  the  former,  without 
restoring  the  conaideration  received  by  him. 
(Chandler  v.  Chandler,  55  Gal.  267.) 
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75.  Where  the  plaintiff  in  an  action  to^niet 
title,  if  he  had  brought  an  action  to  rescind  a 
contract  with  the  defendant,  would  not  have 
been  entitled  to  that  relief  until  he  had 
restored  all  that  he  had  received  under  the 
contract;  he  cannot  avoid  this  obligation  by 
coming  into  equitvto  quiet  his  title.  (Ben- 
son V.  Sbotwelf,  87  Cal.  49.) 

76.  An  owner  of  land  is  entitled  to  have  his 
title  quieted  as  against  an  adverse  claimant 
under  a  void  tax  deed,  without  first  reim- 
bursing the  defendant  for  the  amount  paid 
by  him  at  the  tax  sale.  (Greenwood  v. 
Adams.  80  Cal.  74.) 

Cited  86  Cal.  664. 

77.  The  action  was  brought  to  quiet  title  to 
an  undivided  interest  in  certain  land.  The 
plaintiff  d^ms  title  under  deeds  of  grant,  bar> 
gain,  and  sale,  executed  by  one  Ellis.  At  the 
time  of  the  execution  of  such  deeds  EUis  was 
not  the  owner  of  the  lands,  the  title  then  be- 
ing in  the  state.  Subsequently  Ellis  pur- 
chased the  land  from  the  state,  taking  the 
deed  therefor  in  his  own  name.  The  consid- 
eration for  the  purchase  was  advanced  by  a 
third  person,  to  whom  EUis  executed  a  deed 
of  trust  of  his  interest  in  the  land  to  secure 
him  for  the  advance.  Held,  that  no  implied 
trust  was  created  in  favor  of  the  person  mak- 
ing the  advance,  and  that  the  plaintiff  was 
entitled  to  have  his  titie  quieted  against  those 
claiming  under  the  trust  deed,  without  paying 
any  portion  of  the  amount  advanced.  (Tripp 
T.  Duane,  74  Cal.  86.) 

Duty  of  plaintiff  to  do  eouity.  See  Fraudu- 
lent Cyonveyances,  222 ;  Mortgages,  109 ;  Mu- 
nicipal Corporations,  168;  StreetSj  615. 

Duty  of  vendor  to  return  deposit  on  suit  to 
quiet  title  against  vendee.  See  Vendor  and 
Vendee,  X,  9. 

ni.  Actions  to  Qvlet  Tifle. 

/.  Juriadietien  Ovtr. 

78.  Legislature  has  power  to  confer  jurisdio- 
tion  on  superior  court  of  an  action  to  deter- 
mine an  adverse  claim  to  land.  (Hyde  T. 
Bedding,  74  Cal.  493.) 

Cited  88  Cal.  126, 127. 

79.  The  circumstances  that  the  plaintiff  is 
an  infant  in  present  need  of  money,  and 
tiiat  the  lot  is  covered  with  water  and  not 
now  productive,  do  not  aid  in  giving  a  court 
of  equitv  jurisdiction  to  remove  a  cloud  on 
titie.    (Cohen  t.  Sharp,  44  Oal.  29.) 

2.  Laehtt  in  Bringing  Suit. 

80.  Plaintiff  who  has  been  in  possession  of 
land  cannot  be  guilty  of  laches  in  the  bring- 
ing of  an  action  to  remove  a  cloud,  at  any 
time  before  an  action  has  been  brought  to  dis- 
turb his  possession,  or  to  deprive  him  of  any 
enjoyment  of  his  right.  (Hyde  v.  Bedding, 
74  Cal.  493.) 

81.  The  action  was  brought  on  the  26th  of 
December.  1888,  to  determine  an  adverse  claim 
to  certain  land.  The  plaintiff  claims  by  means 
of  conveyances  under  two  certificates  of  pur- 
chase from  the  state  issued  to  one  Greene  on 
the  16th  of  November,  1868.  The  defendant 
claims  under  certificates  of  purchase  issued  by 
the  state  to  his  grantors  on  the  16th  of  March, 


1883,  and  a  patent  issued  in  pmsoance  thereof 
on  the  26th  of  February,  1884,  and  under  a 
judgment  which  was  void  on  its  face,  rendered 
on  the  2l8t  of  November,  1872.  and  purport- 
ing to  forecloee  and  annul  tne  interest  oi 
Greene  in  the  oerttficates  of  purchase  issued 
to  him.  It  did  not  appear  tnat  the  grantors 
of  the  defendant  ever  had  possession  of  the 
land,  nor  when  he  took  possession  of  it  or 
improved  it.  Held,  that  concedin)^  the  action 
should  be  treated  merely  as  a  bill  m  equitv  to 
quiet  title  or  remove  a  cloud,  the  plaintiff  had 
not  been  guilty  of  such  lacnes  as  to  defuive 
him  of  his  right  to  equitable  relief.  (Hyde  v. 
Bedding,  74  Cal.  493.) 

82.  The  right  of  a  grantor  to  have  his  titie 
quieted  as  to  land  included  in  a  deed  bv  mis- 
take, as  against  the  claim  asserted  by  tne  de- 
fendiint  under  the  deed,  cannot  become  barred 
while  the  grantor  remains  in  the  actual  pos- 
session of  the  land,  claiming  to  be  the  owner 
thereof,  and  the  actual  owner,  as  against  the 
defendant,  of  all  interests  therein  except  the 
mere  naked  titie.  (Smith  v.  Matthews,  81 
Gal.  120.) 

Action  to  quiet  title  by  heir  when  barred. 
See  Estates  of  Deceased  Persons,  470. 

3.  ¥»nuo. 

88.  Where  an  action  is  brought  in  one  of 
several  counties  in  which  the  mnds  are  situ- 
ated, to  secure  the  cancellation  and  annul- 
ment of  certain  agreements  relating  to  all  of 
the  lands  describe  in  the  complaint,  and  to 
quiet  titie  thereto  as  against  several  defend- 
ants, a  disclaimer  of  the  lands  situated  in  the 
county  in  which  the  suit  ia  brought  will  not 
entitie  a  defendant  who  resides  in  another 
county,  in  which  alone  he  alleges  that  he 
claims  lands  adversely  to  the  plaintiff,  to  a 
change  of  the  place  of  trial  to  the  county  of 
his  residence.   (Pennie  v.  Visher,  94  Cal.  323.) 

Venue  of  actions  to  quiet  titie.  See  Venue, 
I,  8,  e. 

4.  Purtin, 

84.  Where  the  trustees  of  a  corporation  hold 
property  in  trust  for  ite  usee,  their  ownership 
and  possession  is  the  ownership  and  posses- 
sion of  the  corporation,  and  the  corporation 
has  a  sufiScient  interest  in  the  property  to 
bring  an  action  in  ite  corporate  name  to  qaiet 
titie  theretc^  and  to  restrain  by  injnnctioa  % 
threatened  interference  with  the  possession. 
(First  Baptist  Church  of  San  Jose  v.  Bran- 
ham,  90  CaX.  22.) 

86.  Soman  Catholic  archbishop  alle^ng 
that  he  ia  corporation  sole,  and  is  the  owner 
and  seised  in  fee  of  certain  land  which  he 
holds  in  trust  for  the  Bomsn  Catholic  Church, 
has  a  sufficient  interest  to  maintein  an  action 
to  quiet  title.    (Mora  v.  Leroy,  68  Oal.  8, 10.) 

86.  In  an  action  to  quiet  title  to  land 
against  the  estate  of  a  deceased  person,  both 
the  personal  representative  of  the  decedent 
and  his  heirs  at  taw  are  proper  parties  defend- 
ant.    (Louvall  V.  Gridley,  70(Jal.507.) 

87.  In  a  suit  to  quiet  title  to  the  real  prop- 
erty of  a  deceased  testator,  the  administrator, 
a  living  devisee,  and  heirs  of  a  deceased 
devisee  may  properly  unite  as  parties  plain- 
tiff. The  children  of  the  deceased  deviseci 
joined  as  plaintiffs  need  not  prove  that  Vbxif 
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bad  sacceeded  to  the  devisee's  interest,  nor 
that  the  devisee  did  not  in  her  lifetime  devise 
it  to  Btrangera,  that  being  matter  of  defense, 
U  tnie.    (Miller  v.  Laco,  80  CaL  267.) 

88.  In  an  action  to  qaiet  title  against  an 
nnfoonded  claim  of  the  defendants,  a  mort- 
gagee of  the  defendants  is  not  a  necessary 
party.  If  the  defendants  are  asserting  an 
nnfoanded  claim  to  the  property,  they  cannot 
defend  an  action  of  this  kind  upon  the  ground 
that  some  one  else  is  doing  the  same  thing. 
(Snodgrass  v.  Parks,  79  Oal.  55.) 

89.  The  plaintifi  filed  her  bill  to  remove  a 
clood  npon  her  title  to  land,  created  by  her 
husband's  deed  to  one  of  the  defendants :  and 
she  joined  in  the  lull  three  other  defendants, 
one  of  whom  had  bought  a  portion  of  the  land 
from  the  plaintiff  and  her  husband,  and  two 
of  whom  held  a  mortgage  upon  the  property 
executed  by  them.  Held,  that  the  latter 
were  unnecessary  parties,  as  the  grantee  in 
the  deed,  and  thoee  claiming  under  nim,  were 
the  <mly  parties  necessary  to  the  complete 
adiadication  of  the  case.  (Peralta  v.  Simon, 
6  Gal.  813.) 

90.  In  an  action  to  qniet  title,  a  trustee 
holding  the  legal  title  to  the  premiaee  in 
controversy,  although  he  has  no  beneficial 
interest  therein,  is  a  proper  party  to  a  final 
determination  of  the  conl^verey,  and  may  be 
brought  in  as  a  party  defendant  by  an  amend- 
ment to  the  complaint.  (Beynolds  v.  Lincoln, 
71  Cal.  183.) 

91.  One  who  claims  title  to  land  alleged  to 
be  a  public  street  or  highway  cannot  main- 
tain an  action  to  quiet  his  title  thereto  against 
a  street  commissioner  of  a  city,  who  claims 
no  interest  in  the  land.  (Leet  v.  Rider,  48 
GaL  623.) 

92.  Under  the  provisions  of  the  Consolida- 
tion Act  of  1850,  the  citv  and  county  of  San 
Francisco  could  properly  be  made  a  party 
defendant  in  an  action  to  quiet  title  at  the 
instance  of  a  private  person.  (San  Francisco 
T.  Holladay,  76  OaL  18.) 

Cited  93  Gal.  2G0. 

Bight  of  one  to  sue  for  many.  See  Parties, 
1«. 

Parties  in  suit  to  quiet  title  to  fishing  privi- 
leges.   See  Watercourses,  YI. 

Sning  by  fictitious  names,  dismissal  of  ac- 
tion.   See  Parties,  28. 

Executor  is  proper  party  plaintiff  in  anit  to 
quiet  title  to  estate.  See  i^ecutors  and  Ad- 
ministrators, 136. 

Heirs  may  maintain  without  joining  admin- 
istrator. Bee  Bzecntors  and  Administrators, 
161. 

OomjieUing  amendment  brin^g  in  new 
parties.    See  Pleading  and  Practice,  617. 

Intervening;  for  purpose  of  quieting  title. 
.    See  Intervention,  19. 

5.  JoMer  of  Aetiona. 

93.  The  rights  of  the  parties  in  several  tracts 
of  land  may  be  properly  adjudicated  in  the 
same  action  to  qniet  title  where  the  adverse 
daimants  are  the  same  to  each  tract,  and 
ought  to  be  so  adjudicated ;  but  they  should  all 
be  included  in  one  count,  and  the  additional 
cost  caused  by  pleading  them  in  separate 
counts  so  as  to  make  the  complaint  unneces- 


sarily long  should  be  paid  by  the  plaintiff. 
(Pennie  v.llildreti>,  81  GaL  W.) 
Cited  86  Cal.  630,  631. 

Actions  to  annoal  marriage  and  quiet  title, 
joinder  of.  See  Joinder  and  Severance  of  Ac- 
tions, I.  2,  i. 

$.  Fhwtliig$:  Admittiotn  in;  Crott-eomploint  in. 

94.  A  complaint  which  alleges  that  plaintiff 
is  the  owner  and  in  possession  of  certain  land, 
and  that  the  defendant  claims  an  estate  or  in- 
terest therein,  but  has  none,  states  a  cause  of 
action.  (Rough  v.  Simmons,  65  Gal.  227.) 
Cited  77  Cal.  193 ;  79  Cal.  447. 

95.  A  complaint  which  alleges  that  the 
plaintiff  is  the  owner  of  the  property^  that 
the  defendant  claims  an  interest  therem  ad- 
versely to  the  plaintiff,  that  such  claim  is 
without  right,  and  that  defendant  lias  no 
rig[ht,  title,  or  interest  in  the  property,  is  suf- 
ficient in  an  action  to  determine  an  adverse 
claim.  And  such  a  complaint  is  not  vitiated 
by  unnecessarv  all^^tions  as  to  the  nature  of 
the  defendant's  claim.  (Castro  v.  Barry,  79 
Cal.  443.) 

96.  In  an  action  brought  under  section  738 
of  the  Code  of  Civil  Prcwedure,  to  determine 
an  adverse  claim  to  real  property,  it  is  not 
essential  that  the  complaint  should  aver  the 
plaintiff  to  be  the  owner  in  fee;  and  it  will  be 
sufficient  if  it  appears  that  the  plaintff  claims 
an  interest  in  the  land,  and  that  the  defend- 
ant asserte  a  claim  of  title  adverse  to  the 
plaintiff's  claim.  (Stoddart  v.  Surge,  53  Cal. 
394.) 

Cited  66  Cal.  388;  74  Oal.  616;  81  Oal.  180;  2 
Utah,  491. 

97.  An  allegation  that  the  plaintiff  is  "  the 
owner  "  of  land  is  of  an  ultimate  fact,  and  is 
a  sufficient  statement  of  the  plaintiff's  rij^ht 
in  an  action  to  quiet  titie.  (Souter  v.  M^uire, 
78  Oal  643  ) 

Cited  86  Cal.  130;  2  Idaho,  868. 

98.  When  the  complaint  in  an  action  to 
quiet  title  avers  possession  of  the  plaintiff  for 
a  sufficient  length  of  time  to  show  title  in  the 
plaintiff,  it  is  equivalent  to  a  direct  allegation 
of  ownerahip,  and  a  judgment  that  the  plain- 
tiff is  the  owner  of  the  property  is  supported 
by  the  complaint.  (Batchelder  v.  Baktst,  79 
Gal.  266.) 

Pleading  of  evidence  going  to  show  owner- 
ship.   See  post,  179. 

99.  Where  pleader  sets  forth  specifically 
links  in  his  chain  of  title,  a  general  allegation 
of  ownership  will  be  treatra  as  a  mere  con- 
clusion from  the  facte  stated,  and  will  not 
cure  any  defect  in  the  chain  relied  upon.  It 
will  be  presumed  that  every  fact  has  been 
i^eged  which  can  be  proved.  (Gruwell  v. 
Seybolt,  82  Gal.  7.) 

100.  When  plaintiff  claims  nnder  deed 
from  defendant  absolute  in  form,  it  is  not  bad 
pleading  to  state  that  fact  in  the  complaint. 
(Stoddart  v.  Surge,  63  Gal.  394.) 

101.  A  description  of  real  estate  in  a  com- 
plaint to  quiet  title  which  is  sufficient  for  the 
identification  of  the  property  is  not  subject  to 
a  demurrer  for  ambiguity  and  uncertainty. 
(Miller  v.  Luco,  80  Cal.  257.) 

102.  It  not  being  necessary  that  the  de- 
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fondant's  claim  ehonld  be  of  any  particular 
nature  or  character,  it  is  not  necessary  that 
the  complaint  should  set  forth  its  nature  or 
character,  or  state  facts  showing  its  apparent 
validity.  Distinction  in  this  regard  between 
actions  under  the  statute  to  determine  ad- 
verse claims  and  suits  to  remove  a  cloud  upon 
title  exists.    (Oastro  v.  Barry,  79  Cal.  448.) 

103.  In  an  action  to  determine  an  adyerse 
claim  to  land  an  allegation  that  the  plaintiff 
is  informed  and  believes  that  the  defendant 
claims  some  interest  in  the  land  is  insufficient. 
(Pflster  V.  Dascey,  66  Cal.  408.) 

Cited  78  Cal.  199;  distingnished  83  Oal.  009. 

104.  The  object  of  sections  738  and  789  of  the 
Code  of  Civil  Procedure  is  to  enable  the  plain- 
tiff, in  an  action  to  determine  an  adverse 
claim,  to  dispel  it  as  a  cloud  on  his  title ;  and 
the  only  purpose  of  an  averment  of  adverse 
claim  is  to  notify  the  defendant  of  the  nature 
of  the  action,  and  that  he  is  required  to  set 
forth  and  litigate  any  adverse  title  he  may 
have,  OT  to  disclaim  it  either  expressly  or  by 
default.  But  such  averment  does  not  tender 
a  material  issue  to  be  tried,  and  only  affects 
the  question  of  costs.  The  only  material 
issues  tendered  by  a  complaint  in  such  action 
relate  to  the  title  to  real  property  described 
in  the  complaint.  (Bulwer  etc.  Min.  Co.  v. 
Standard  etc.  Min.  Co.,  88  Cal.  689.) 

.  106.  When  the  complaint,  in  an  action  to 

auiet  title,  shows,  by  necessary  implication, 
tiat   the   defendanvs   claim    is    invalid    as 
against  the  plaintiff,  it  need  not  so  aver  in 
terms.    (Heeser  v.  Miller,  77  Cal.  192.) 
Cited  79  Oal.  447;  82  Cal.  9. 

106.  In  an  action  to  remove  a  cloud  upon 
title,  an  allegation  in  the  complaint  that  the 
judgment  constituting  the  cloud  was  rendered 
without  jurisdiction  is  a  suflScient  averment, 
in  the  aosenoe  of  a  demurrer,  as  to  the  in- 
validity of  the  judgment.  (Hyde  v.  Redding, 
74  Cal.  493.) 

107.  In  an  action  to  remove  a  dond  upon 
title,  the  facts  which  show  the  api>arent  va- 
lidity of  the  instrument  which  is  said  to  con- 
stitute the  cloud,  and  also  the  facts  showing 
its  invalidity,  should  be  stated  in  the  com- 
plaint.  (Hibernia  Savings  and  Loan  Society 
y.  Ordway,  38  CaL  679.) 

Cited  79  Cal.  445. 

108.  But  when  the  instrument  which  con- 
stitutes the  cloud  was  a  tax  deed,  which, 
under  the  statutes  of  this  state,  is  declared  to 
be  prima  facie  evidence  of  title,  the  name  of 
the  instrument  is  sufficient  for  the  purpose 
of  showing  an  apparent  validity.  (Hibernia 
Savings  and  Loan  Society  v.  Ordway,  38  Cal. 
679.) 

109.  The  rule  in  regard  to  rescission  of  con- 
tracts, that  the  parties  must  be  placed  in  statu 
quo,  has  no  ai>plication  when  the  object  of  the 
action  is  to  quiet  the  title  of  a  vendor  who  has 
for  value  obtained  a  release  of  the  rights  of  the 
purchaser  and  his  assignee  under  a  contract 
of  sale  I  nor  need  such  vendor  allege,  in  his 
complaint  to  quiet  title,  more  than  his  owner- 
ship of  the  land,  and  the  defendant's  un- 
founded adverse  claims  respecting  it,  nor  is  he 
required  to  disclose  the  nature  of  their  several 
claims.  (Stratton  v.  California  Land  etc  Co., 
86  Cal.  863.) 


110.  In  suit  by  one  obtaining  title  mider 
execution  to  quiet  title  as  against  a  later  judg- 
ment, under  which  the  defendant  was  about 
to  proceed,  it  is  not  necessary  to  aver  that  at 
the  time  of  his  purchase  he  had  no  notice  of 
the  proceeding  to  enforce  the  later  lien.  Sudt 
notice  is  not  presumed.  (Head  v.  Fordyee, 
17  Cal.  149, 161.) 

111.  In  snit  to  quiet  title  to  estate  of  de- 
cedent, the  all^tion  that  be  left  a  will,  which 
was  duly  admitted  to  probate  in  a  specified 
court  having  jurisdiction  to  probate  the  will, 
is  sufficient,  without  specifyms  the  due  exe- 
cution or  proof  of  tiie  will.  (Miller  v.  Lnco, 
80  Cal.  257.) 

What  insufficient  to  sustain  action.    See 
ante,  17. 
Possession,  pleading.    See  ante,  28. 

112.  In  an  action  under  section  738  of  the 
Code  of  Civil  Procedure,  brought  by  a  plain- 
tiff out  of  possession  to  determine  an  aaverse 
claim  to  realty  against  a  defendant  in  pos- 
session, the  defendant  must  set  up  in  his  an- 
swer wnatever  interest  or  right  of  possession 
he  may  claim.  (Landregan  v.  Peppm,  94  OaL 
466.) 

113.  An  answer  setting  up  that  the  defend- 
snt  has  a  contract  from  the  grantee  of  plain- 
tiff's decedent  for  the  purchase  of  the  land  in 
controversy,  upon  payment  of  certain  sums 
of  money,  which  does  not  all^  that  the  d»- 
fendsjit  has  paid  any  part  of  the  purchase 
money,  nor  snow  any  excuse  for  nonpay- 
ment, nor  that  upon  a  settlement  of  accounts 
with  such  grantee  he  would  be  entitled  to  any 
application  of  payment  upon  the  land,  does 
not  show  any  equitable  title,  and  a  demurrer 
to  such  answer  is  properly  sustained.  (Pen- 
nie  v.  Hildreth,  81  Oal.  127.) 

Cited  86  Cal.  366. 

114.  In  an  action  to  quiet  title,  the  defend- 
ants cannot  claim  any  protection  as  tenants 
of  the  plaintiffs  unless  such  tenancy  is  pleaded 
in  the  answer,  (bnodgrass  v.  Parka,  79  OaL 
66.) 

116.  In  an  action  to  quiet  title  to  a  mining 
claim  containing  veins  and  lodes  of  rock  ia 
place,  an  answer  which  expressly  admits  that 
plaintiff  Is  the  owner  and  entitled  to  the  pot- 
session  of  the  land  described  in  the  c(Knphunt, 
and  of  all  veins,  lodes,  and  ledges,  throogboat 
their  entire  depth,  the  tops  or  tmaxea  of  which 
lie  inside  of  plaintiff's  surfooe  lines  extended 
downward  vertically,  and  expressly^  disclaimf 
any  estate  therein  adverse  to  plaintiff,  and 
denies  that  defendant  ever  made  such  adverse 
claim,  and  sets  up  as  new  matter  that  defend- 
ant owns  a  certain  wholly  distinct  quarts  ciaim 
adjoining  plaintiff's  claim,  and  owns  a  putioa- 
lar  vein  wnich  has  its  apex  therein,  which  it 
claims  the  right  to  follow  down^rard  into  the 
claim  of  plaintiff,  presents  no  defense  to  the 
complaint,  and  tenders  no  material  issue. 
And  the  same  is  true  of  an  answer  of  the 
plaintiff  to  a  cross-complaint  of  the  defendant 
containing  similar  allegations  and  denials. 
(Bulwer  etc.  Min.  Co.  v.  Standard  etc.  Min. 
Co.,  83  Cal.  689.) 

cleneral  denial  in  action  by  administrator, 
what  puts  in  issue.  See  Executors  and  Ad- 
ministrators, 298. 
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Anaw  x^8M  material  iasae  when.  See 
Judgments,  181. 

Supplemental  answer,  condition  to  granting 
leliet.    See  Sapplemental  Pleadings,  14. 

Amendment  enlarging  description  of  prem> 
ises.    See  Pleading  and  Practice,  660. 

119.  If  the  answer  in  an  action  to  gniet  title 
admits  plaintifi's  ownership  in  fee  simple  and 
possession,  the  rightfulness  of  the  possession 
loUowB  the  admission,  and  even  ii  plaintiff 
went  into  possession  by  leave  of  defendant's 
tenant  he  is  not  estopped  from  denving  de- 
fendant's title.  (Reed  v.  Calder^ood,  32  Gal. 
109.) 
Cited  19  Cd.2SS. 

117.  If  a  complaint  to  quiet  title  avers 
plaintifi's  possession,  and  the  answer  admits 
the  averment,  this  admission  is  not  avoided 
by  a  special  averment  that  plaintiff  obtained 
possession  by  collusion  with  defendant's  ten> 
ant.    (Seed  v.  Galderwood,  32  CaL  109.) 

118.  Where  the  complaint  in  an  action  to 
qniet  title,  after  alleging  the  plaintifi's  own- 
ership of  the  land  as  marked  on  a  plat,  pro- 
ceeds by  way  of  recital  to  state  that  the  land 
ia  particularly  described  according  to  certain 
qtedfic  metes  and  bounds,  and  the  answer, 
without  joining  special  issue  as  to  the  bonnd- 
aties,  denies  the  ownership  by  the  plaintifi  of 
l^e  land  described  in  the  complaint,  or  any 
part  thereof,  the  fact  is  not  thereby  admitted 
that  the  land  is  correctly  described  by  the 
metes  and  bounds  specified  in  the  complaint, 
but  the  plaintiff  must  prove  that  fact,  and,  in 
the  absence  of  any  evidence  to  prove  them,  a 
judgment  quieting  the  title  to  the  land  de- 
scriDed  by  such  spedflc  boundaries  will  be  re- 
versed upon  appcAl.  (Bedd  V.  Murry,  06  CM. 
48.) 

119.  Defendant  is  not  at  liberty  to  dispute 
positive  averment  in  his  answer  that  his 
^«ntor,  under  whom  thepl<dntifi  also  claimed 
title,  was  the  owner  of  the  land  at  the  date  of 
the  conveyance  to  the  defendant,  but  the 
averment  as  to  the  conveyance  to  the  defend- 
ant not  being  admitted  Dy  the  plaintifi,  but 
derived  by  implication  of  law,  the  burden  of 
proof  is  upon  the  defendant  to  prove  such 
conveyance  to  him  prior  to  the  sheriff's  sale 
to  the  plaintiff.  (Emsie  v.  Gates,  06  Oal. 
265.) 

120.  In  a  suit  to  quiet  title,  where  defend- 
ant  relies  upon  title  in  himself,  a  cross-com- 
plaint is  unnecessary  and  may  be  stricken 
out.    (Miller  v.  Luco,  80  Cal.  267.) 

Cited  88  Cal.  699. 

121.  When  the  cross-complaint  of  the  de- 
fendants in  an  acti<m  to  quiet  title  relies  upon 
enforcinK  spedflo  performance  of  a  contract  of 
sale  between  the  plaintiff  and  an  individual 
purchaser,  under  allegations  showing  an  im- 
plied trust  in  such  contract  in  favor  of  a  cor- 
poration under  whom  the  defendants  claim, 
the  crossK»mplaint  is  insufficient  to  warrant 
a  decree  compelling  specific  performance,  if  it 
does  not  allege  a  tender  of  the  balance  of  the 
purchase  price,  but  relies  wholly  upon  the 
uilure  of  the  plaintiff  to  procure  and  tender  a 
title  agreed  upon,  which  the  proof  shows  he 
did  procure  and  tender  as  agreed.  (Stratton 
V.  CUifomia  Land  etc  Co.,  86  Cal.  863.) 


122.  Where  the  defendant  in  an  action  to 
quiet  title  has  acquired  the  beneficial  interest 
of  the  owner  of  tne  equitable  title  by  an  exe- 
cution sale  he  is  entitled  to  have  it  adjudged 
to  him  in  the  action ;  but  in  order  to  have  it 
so  adjudged,  he  must  state  the  facts  as  fully 
in  his  cross-complaint  as  they  should  tie 
stated  in  a  bill  in  equity.  (Winter  v.  McMil- 
lan, 87  Oal.  266.) 

123.  Where  the  plaintifi  alleges  title  in 
himself  he  cannot  recover  by  showing  simply 
a  lien  without  possession  or  right  of  pos- 
session j  but  the  defendant  may,  by  cross- 
complaint,  test  the  validity  of  a  lien  claimed 
by  tne  plaintiff  if  he  alleges  that  the  prop- 
erty which  he  has  purchafled  at  execution 
sale  was  conveyed  to  the  plaintifi  by  the  exe- 
cution debtor  merely  to  secure  him  against 
liability  on  a  bond,  and  that  no  liability  was 
incurred  by  plaintifi.  (Winter  v.  McMillan, 
87  Cal.  266.) 

Cross-complaint  is  proper  in.  See  Cross- 
complaint,  3. 

Croes-oomplaint  is  unnecessary  where  de- 
fendant relies  upon  title  in  himself.  See 
Cross-complaint,  23. 

Croes-complaint  to  auiet  title  in  ejectment. 
See  Croes-complaint,  o. 

Cross-complaint  to  quiet  title  in  ejectment, 
conclusiveness  of  verdict.  See  (Aoss-com- 
plaint,  43. 

Admissions  in  answer  save  nonsuit,  when. 
See  post,  161. 

Findings  on  matters  not  pleaded.  See  poet, 
m,16.  *^ 

7.  8»me»  of  Summoat. 

124.  A  judgment  in  an  action  to  quiet  title 
to  land  against  a  nonresident  is  not  void  be- 
cause of  the  service  of  the  summons  upon 
him,  by  publication,  while  absent  from  the 
state,  although  he  does  not  answer  or  appear 
in  the  action.  (Perkins  v.  Wakeham,  86  Cal. 
680.) 

Cited  02  Oal.  856. 

126.  A  state  has  power  to  regulate  the  ten- 
ure of  immovable  property  within  its  limits, 
the  conditions  of  its  ownership,  and  the 
modes  of  establishing  the  same,  whether  the 
owner  be  a  citizen  or  stranger,  and  may  pro- 
vide for  quieting  title  to  land  within  its  lim- 
its by  constructive  service  of  summons. 
(Perkms  v.  Wakeham,  86  Cal.  680.) 

8.  Dhelaimer  in;  Herein  of  Cott*. 

126.  An  order  settiag  aside  a  judgment  qui- 
eting the  title  of  the  plaintiff  to  city  lots  to 
which  the  defendant  disclaimed  title,  and 
allowing  the  grantees  of  the  defendant  to 
come  in  and  defend,  will  not  be  disturbed  if 
it  is  shown  on  the  part  of  the  defendant  and 
his  grantees  that  the  disclaimer  was  made 
through  an  inadvertence  and  mistake  of  fact 
of  the  defendant's  attorney  in  supposing  that 
the  property  had  been  conveyed  by  the  defend- 
ant before  the  commencement  of  the  suit, 
whereas,  in  fact,  the  conveyances  were  made 
pending  the  suit,  and  after  a  notice  of  lis  pen- 
dens hml  been  filed  by  the  plaintiff.  (Under- 
wood V.  Underwood,  87  Cal.  523.) 

127.  The  only  effect  of  a  disclaimer  by  the 
defendant  of  an  adverse  claim  or  interest  in 
the  lands  described  in  the  complaint,  in  an 
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ftction  to  qaiet  title,  is  to  entitle  the  plaintiff 
to  judgment  quieting  his  title  to  aacb  land, 
without  coeU.    (Bulwer  etc.  Hin.  Co.  t.  Stan- 
dard etc.  Min.  Co.-,  83  Cal.  589.) 
Cited  83  Cal.  617. 

128.  A  judgment  in  fayw  of  plaintiff  in  an 
action  to  determine  an  adveree  claim,  quiet- 
ing his  title  to  the  property  diadaimed  oy  de- 
fendant without  costs,  and  aaving  the  rights 
of  the  defendant  as  claimed  by  him,  is  clearly 
right.  (Bulwer  etc.  Min.  Co.  t.  Standard  etc 
Ifin.  Co.,  83  Cal.  613.) 

129.  The  defendant  will  not  be  exonerated 
from  payment  of  costs,  under  section  256.  by 
disclaiming  any  title  or  interest  in  himself, 
when  if,  at  the  same  time,  he  answers,  deny- 
ing the  allegation  of  possession  contained  in 
the  complaint,  thereby  compelling;  the  plain- 
tiff to  proye  that  issue,  and  the  plaintiff  finally 
succeeds  on  the  issue.  (Brooks  t.  Oalder- 
wood,  34  Cal.  563.) 

Cited  79  CaL  447. 

Disclaimer.    See  IMscIaimer. 

Costs  where  actions  joined.  See  ante, 
m,  5. 

Necessity  of  filing  disclaimer  and  costs.  See 
ante,  47. 

Disclaimer  as  to  part  of  lands,  effect  of 
on   right  to  change  of  yenue.     See  ante, 

m,  8. 

9.  Jury  Trial:  Framing  Imum  and  ¥ordlet  on. 

130.  In  Ul  action,  under  section  738  of  the 
Code  of  Ciyil  Procedure,  to  determine  an  ad- 
yerse  claim  to  real  property,  where  the  defend- 
ants admit  the  legal  title  to  the  land  to  be 
in  the  plaintifb  and  claim  a  right  to  the  pos- 
session of  the  land  under  an  alleged  agreement 
for  tiie  sale  of  the  land  made  by  the  prede- 
cessor of  pla^tiffs,  to  which  they  claim  to 
have  succeeded  by  assignment,  and  which 
they,  in  effect,  ask  to  have  specifically  per- 
formed, the  defendants  are  not  entitled  to  a 
jury  for  the  trial  of  the  equitable  issues  thus 
presented.  (Crocker  T.  Carpenter,  98  Oal. 
418.) 

131.  Conceding  that  the  defendant  is  enti- 
tied  under  the  constitution  to  a  trial  by  jury 
of  the  legal  issues  so  raised,  such  right  is 
waived  by  a  stipulation  between  the^arties 
expressly  waiving  a  trial  by  jury.  (Hyde  ▼. 
Bedding,  74  Cal.  493.) 

Oited88Cal.  126, 127. 

Jury  trial  in  action  to  determine  adverse 
claim.    See  Jury  and  Jurors,  IT,  et  seq. 

Waiver  of  jury,  effect  of.    See  ante,  I. 

132.  The  court  sitting  in  equity  may  direct, 
when  proper,  an  issue  to  be  framed  upon  the 
pleadings  and  submitted  to  a  jury  it  ques- 
tions of  a  purely  l^al  character  m  relation 
to  the  title  arise.  (Curtis  y.  Sutter,  15  Cal. 
259.) 

Cited  64  Oal.  66 ;  88  CaL  126. 

133.  Upon  the  verdict,  if  a  new  trial  be 
not  granted,  the  court  can  act,  by  dismissing 
the  bill,  or  by  adjudging  the  adverse  estate  or 
interest  claimed  to  be  invalid,  and  awarding 
a  perpetual  injunction  against  its  assertion  to 
the  property  in  question.  (Curtis  y.  Sutter, 
15  Cal.  250.) 


10.  Eridmct,   Burden  of  Proof  and  Prooump- 
Hono. 

134.  In  an  action  to  quiet  title,  the  plaia- 
tifFs  are  called  upon  to  show  titie  in  them- 
selves.   (Martin  y.  Lloyd,  94  CaL  195.) 

135.  In  an  action  to  quiet  titie,  the  bordea 
rests  upon  the  plaintiff  to  show  titie  in  him- 
self, and  if  he  fails  to  make  out  a  case  he  is 
not  entitled  to  recover.  (Winter  y.  McMil- 
lan, 87  Cal.  256.) 

186.  In  an  action  by  the  grantee  of  a  dty 
to  quiet  title  to  a  strip  of  land  claimed  by  the 
city  as  part  of  a  street,  the  burden  is  upon 
the  plaintiff  to  show  title  in  himself  by  proof 
that  the  land  is  within  his  ^nt,  and  the 
question  of  adverse  possession  is  a  false  quan- 
tity in  solving  the  question  of  title.  (QreOa 
T.  City  of  Santa  Barbara,  91  Oal.  621.) 

187.  In  an  action  brought  by  one  in  posses 
sion  of  land  to  try  and  determine  an  culverse 
claim  set  up  by  one  out  of  possession,  when 
the  complaint  avers  that  the  defendant  seta 
up  an  adverse  claim  without  stating  what  it 
is,  and  the  answer  admits  plaintiff's  posses- 
sion, and  sets  up  the  particulars  of  the  de- 
fendant's alleged  title,  the  burden  of  proof  is 
cast  upon  the  defendant.  (Crook  v.  ibrsyth, 
80  Cal.  662.) 

Cited  66  Cal.  569,  662;  9  Nov.  168,  172-74; 

2  Uteh,  492. 

138.  In  an  action  to  quiet  title,  where  the 
plaintiff  claims  under  a  deed  from  the  defend- 
ant, if  the  answer  admits  the  execution  and 
delivery  of  the  deed,  but  avers  that  it  was 
intended  as  a  mortgage,  the  burden  of  proof 
is  on  the  defendant  to  establish  that  foct. 
(Stoddart  v.  Burge,  53  Cal.  394.) 

Burden  is  on  defendant  to  prove  allegation 
of  conveyance  to  himself.    Seie  ante,  1 19. 

ISO.  Status  once  established  is  presumed 
by  law  to  remain  until  the  contrary  appears; 
and  in  an  action  to  quiet  title,  after  proof  of 
title  in  the  plaintiff,  he  need  not  prove  that 
he  has  not  parted  with  the  titie,  or  that  he  is 
entitled  to  the  possession  of  the  land.  (Elti- 
roth  V.  Ryan,  89  Cal.  135.) 

140.  In  action  to  quiet  title  by  the  purchaser 
from  a  devisee,  where  it  does  not  appear  that 
there  was  any  unpaid  claims  or  expenses  of 
the  estate  at  the  time  of  the  conveyance  from 
the  devisee,  it  is  to  be  presumed  that  there 
were  none.    (Jordan  v.  Fay,  98  Cal.  264.) 

141.  In  an  action  to  quiet  title,  where  the 
complaint  does  not  show  the  source  of  plain- 
tiff's title,  but  the  answer  claims  title  by  deed 
from  a  grantor  who  is  alleged  to  have  owned 
the  land  at  the  date  of  defendant's  deed,  and 
the  plaintiff  proved  a  sheriff's  sale  and  deed 
in  due  form  under  execution  upon  a  valid 
judgment  against  the  defendant's  grantor, 
though  the  execution  was  issued  suMequent 
to  that  date,  such  case  makes  a  prima  facie 
case  for  the  plaintiff,  independentiy  of  any 
prior  lien  by  attachment,  subject  to  be  ovei^ 
come  by  proof  of  a  oonyevance  to  the  defend- 
ant prior  to  the  sheriff's  sale.  (Bmsie  t. 
Gates,  96  Cal.  265.) 

142.  In  an  action  by  the  wife  to  quiet  title 
to  land  alleeed  to  be  her  separate  property,  If 
her  husband  is  a  party  plaintiff,  and  she  pro- 
duces on  the  trial  a  deed  of  gift  of  the  |»x>perty 
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made  by  Mm  to  her,  a  prior  deed  of  bargain 
and  Bale  to  her  from  a  third  person  may  be 
received  in  evidence  to  complete  the  chain  of 
title.    (Branson  v.  Carutbers,  49  Oal.  S74.) 

143.  On  the  trial  a  deed  was  offered  in  evi- 
dence, under  which  plaintiff  claimed  to  have 
derived  its  title,  but  which  did  not  describe 
the  land  in  dispute,  and  was  admitted  over 
the  objection  of  defendant  that  it  was  incom- 
petent and  irrelevant.  Held,  the  admission  of 
the  deed  did  not  injure  the  defendant.  The 
pUuntifT,  having  proved  possession  of  the 
land,  made  out  all  the  title  required  by  the 
law  to  entitle  it  to  the  relief  demanded.  (Ni> 
agar*  etc  Min.  Oo.  v.  Bunker  Hill  etc  Min. 
Co.,  W  GaL  612.) 

144.  Evidence  of  the  plaintiff,  in  an  action 
to  quiet  title,  tending  to  show  that  the  prem- 
ises in  controversy  were  within  the  patented 
lines  of  a  confirmed  Mexican  grant,  under 
which  he  deraitps  title,  is  sufBraent  to  make 
St  least  a  prima lacie  case  in  his  favor.  (Men- 
denball  t.  Paris,  84  Cal.  193.) 

145.  In  an  action  by  the  adverse  possessor 
to  quiet  the  title  acquired  by  his  adverse  pos- 
aeesion  against  the  holder  of  the  paper  title, 
evidence  is  admissible  that  the  plaiatifi  and 
her  predecessors  had  paid  street  assessments 
said  insurance  on  the  premises.  (Frick  v. 
Sinon,  76  Oal.  337.) 

146.  In  an  action  to  quiet  title,  the  defend- 
ant offered  to  prove  prior  possession  of  the 
property  in  a  stranger,  and  the  evidence  was 
exdnded  on  the  ground  that  the  defendant 
did  not  propose  to  connect  its  title  with  that 
of  the  prior  jioesessor.  Held,  the  ruling  was 
ootrect.  (Nuu»ra  etc.  Min.  Oo.  y.  Bunker 
Hill  etc  Min.  Co.,  69  Oal.  012.) 

Cited  33  Cal.  171. 

147.  The  plaintiff  in  an  action  to  quiet  title 
cannot  shoWj  in  rebuttal  of  the  defendant's 
title  nnder  his  homestead  entry,  that  a  third 
person,  not  a  party  to  the  suit,  and  wiUi  whom 
he  shows  no  privity,  resides  on  the  land  as  a 
qualified  |H-e-emptor,  and  has  a  certificate  of 
pre-emption  which  antedates  the  homestead 
entry  of  the  defendant.  (Kitts  v.  Austin.  83 
Cal.  167.) 

Outstanding  title.  See  post,  154. 

148.  In  an  action  brought  by  an  heir  to 
quiet  his  title  to  the  distributed  premises  as 
against  the  representatives  of  the  purchaser 
at  the  probate  sale,  where  the  complaint  de- 
scribes the  premises  by  metes  and  bounds, 
and  there  is  no  question  as  to  the  identity  of 
the  land  distributed  with  that  sold  under  the 
probate  order,  the  refusal  to  admit  in  evi- 
dence a  map  referred  to  in  the  complaint, 
when  offered  by  the  defendants,  in  so  far  as 
it  was  offered  for  the  purpose  of  identifying 
the  land  sold  under  the  probate  order,  though 
admitted  for  all  other  purposes,  is  immate- 
riaL    (Dougherty  v.  Miles,  97  Cal.  668.) 

149.  In  an  action  to  (juiet  title,  the  defend- 
ants cannot  introduce  in  evidence  a  judgment- 
roll  in  an  action  to  foreclose  a  mortgage  on 
premises  not  purportine  to  be  the  same  as 
those  in  controversy,  and  to  which  the  plain- 
tiff was  neither  party  nor  privy.  (Martin  v, 
Uoyd,  94  CaL  195.) 

160.  In  suit  by  one  obtaining  title  under 


execution  to  quiet  title  as  against  a  later 
judgment  under  which  the  defendant  was 
about  to  proceed,  the  plaintiff  cannot  set 
aside  the  decree  as  a  cloud  upon  his  title 
without  showing  affirmatively  that  there  was 
no  claim  on  the  property,  or  any  right  to  sub- 
ject it,  or  any  part  of  it;  and  as  the  findings 
do  not  show  any  particular  description  of  the 
aqueducts,  flumes,  cabins,  etc.,  their  value,  nor 
the  value  of  the  materials  furnished,  nor  that 
F.'s  claim  was  solely  for  furnishing  mate- 
rials for  building  the  cabins,  flumes,  etc.,  the 
court  cannot  pass  on  the  question  of  F's  lien. 
(Head  v.  Fordyce,  17  Cal.  149.) 

161.  In  an  action  to  quiet  title,  a  nonsuit 
should  not  be  ^nted  for  failure  of  the  plain- 
tiff, after  having  proved  title  in  himself,  to 
prove  an  adverse  claim,  title,  or  interest  in 
the  defendants,  when  the  complaint  alleges, 
and  the  answer  admits,  that  the  defendants 
claim  and  assert  an  interest  in  the  property. 
(Yaca  Valley  etc  B.  B.  v.  Mansfield,  84  Cal. 
660.) 

162.  If  such  proof  were  necessary  on  the 
part  of  plaintiff,  an  error  in  denyinK  defend- 
ant's motion  for  a  nonsuit  for  want  of  it  is 
cured  by  proof  on  the  part  of  defendants  of 
the  adverse  claim  or  interest  in  the  property 
on  which  they  relied  to  defeat  the  action. 
(Yaca  Yalley  etc.  B.  B.  v.  Mansfield.  84  Cal. 
660.) 

Adverse  possession  of  defendants  need  not 
be  shown.    See  ante,  31. 

163.  Evidence  is  competent  in  an  action  to 
quiet  title,  to  show  that  defendants,  who  had 
contracted  to  purchase  the  land  from  the 
plaintiffs,  had  become  their  tenants,  in  order 
to  prove  an  abandonment  of  the  contract  of 
purchase.  The  contract  of  tenancy  operates 
as  a  mutual  abandonment  of  the  contract  of 
purchase  upon  suflScient  consideration,  and 
bars  any  recoverv  thereon,  though  the  con- 
tract of  purchase  be  not  formally  surrendered. 
In  such  case,  there  is  no  forfeiture  of  the  con- 
tract. The  vendor  waives  and  abandons  his 
vendor's  lien,  if  he  had  one,  and  is  not  re- 
quired to  file  his  bill  in  equity  to  enforce  the 
same,  but  may  sue  the  purchaser  to  quiet  title 
to  the  premises.  (Snodgrass  v.  Parks,  79  C<d. 
66.) 

164.  Complaint  counting  upon  title  alone 
is  not  supported  by  evidence  of  prior  pos- 
session insufficient  to  make  title  under  the 
statute  of  limitations.  The  plaintiff,  in  such  a 
case,  must  stand  upon  title,  and  this  may  be 
defeated  by  the  defendant  in  possession  show- 
ing an  outstanding  title  in  a  third  person, 
without  connecting  himself  with  it.  (Mc- 
Grath  v.  Wallace,  86  Cal.  622.) 

Plaintiff  alleging  title  cannot  recover  by 
showing  lien.    See  ante,  123. 

166.  When  the  statute  of  limitations  is  not 
pleaded,  and  an  offer  is  made  by  defendants 
to  prove  merely  that  no  one  bad  occupied  the 
premises  in  controversy  for  ten  years  prior  to 
the  commencement  of  the  action,  sucii  evi- 
dence cannot  aid  the  defendants'  claim  of 
title,  and  is  properly  excluded.  (Yaca  Valley 
etc  B.  B.  V.  Mansfield,  84  Cal.  660.) 

Evidence  of  possession,  necessity  of.  See 
ante,  II,  8,  a. 
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Proof  of  poflsesrion  is  lofflcient  in  first 
inattmoB.    See  ante.  86. 

//.  Injunethnt. 

_  166.  Where,  in  enit  to  quiet  title,  an  injonc- 
tion  was  sranted  on  the  complaint  restrain- 
ing defendants  from  surveying  or  sellins  the 
premises  pending  suit^  it  was  dissolved  on 
filing  an  answer  setting  np  paramount  title  in 
defendants,  held,  that  the  injunction  was 
properly  dissolved,  because  the  'midity  of  de- 
fendants' title  should  be  judicially  determined 
before  its  assertion  be  enjoined.  (Curtis  t. 
Sutter,  16  Cal.  269.) 
Cited  23  Cal.  84;  3  Or.  400,  410. 

Who  may  enjoin  interference  with  posaee* 
sion.    See  ante,  84. 

Restraining  defendants  from  further  setting 
npclaim.    See  post,  168. 

Enjoining  execution  of  deeds.  See  post, 
16». 

To  restrain  sale  pending  snit.  See  ante, 
25,  26. 

Enjoining  execution  sale  which  would  cloud 
title.    See  Executions,  184, 185. 

Injunction  granted  in  action  to  quiet  title. 
See  Injunctions,  346. 

Cloud  on  title  enjoining  sale,  casting.  See 
Injunctions,  86,  at  seq. 

12,  Legal  Ttt/»  Prevail$;  E0»ct  When  HeHher 
Party  ha$  Title. 

167.  When,  in  an  action  to  quiet  the  title  to 
land,  both  parties  show  an  equal  equity,  but 
one  has  also  the  legal  title,  he  who  has  tbe 
leeal  title  must  prevail.  (Maina  v.  Elliott,  61 
Cal.  8.) 

158.  If  court  finds  that  neither  party  has 
title  to  the  premises  in  controversy,  nei- 
ther is  entitlexl  to  judgment  as  against  the 
other,  but  the  action  should  be  aismissed. 
The  fact  that  tbe  plaintiff  is  in  possession 
does  not  entitle  him  to  judgment,  for  posses- 
sion is  not  title,  but  only  evidence  from  which 
title  may  be  presumed.  (City  of  San  Diujo  v. 
Allison,  46  Cal.  162.) 
Cited  2  Dak.  284 ;  6  Mont.  OL 

13.  Ittetmctiont. 

169.  In  an  action  to  quiet  a  title  claimed  to 
have  been  acquired  by  adverse  possession,  an 
erroneous  instruction  as  to  the  effect  in  pass- 
ing the  title  of  a  deed  which  was  executed 
and  delivered  to  the  defendants  prior  to  the 
commencement  of  the  plaintiff's  adverse  pos- 
session is  immaterial.  (Fredericks  v.  Judoh, 
73  CaU  604.) 

14.  Judgmentt. 

160.  Although  a  decree  <)uieting  title  is  not 
in  rem,  strictly  speaking,  it  fixes  and  settles 
the  title  to  real  estate,  and  to  that  extent  par- 
takes of  the  nature  of  a  judgment  Lu  rem. 
(Perkins  v.  Wakeham,  86  Cfal.  680.) 

161.  In  an  action  to  quiet  title,  where  the 
answer  admits  that  the  plaintiff  is  in  poeses- 
sion  of  a  portion  of  the  premises  sued  for,  and 
denies  his  possession  of  the  remainder,  the 
plaintiff  cannot  recover  judgment  upon  the 
pleadings  for  that  portion  of  the  premises  not 
admittM  to  be  in  his  possession.  (Espinoea 
v.  Gregory.  40  Cal.  68.) 


162.  If  the  defendant  tails  to  appear  at  tbe 
trial  the  court  mar  properly  enter  a  judgment 
for  tbe  plaintiff,  for  want  of  evidence  to  sup- 
port tbe  answer.    (Stoddart  ▼.  Barge,  63  Cal. 

165.  In  such  a  case  it  is  a  misnomer  to  des- 
ignate the  judgment  as  a  judgment  on  the 
pleadings ;  bat,  having  been  properly  entered. 
It  will  not  be  disturted  because  it  is  called 
hy  a  wrong  name.  (Stoddart  v.  Barge,  53 
xjai.  0174. ) 

164.  The  defendant  in  an  action  to  quiet 
title  may  specially  plead  that  the  plaintiff  baa 
onlj  a  lien,  or  any  interest  lees  than  he 
claims,  and  that  the  defendant  has  an  equi- 
table title  or  any  interest  in  tbe  land  either 
paramount  or  subordinate   to  that   of  the 

Slain  tiff ;  and  the  decree  of  the  court  should 
eclare  the  rights  of  the  parties  in  the  prop- 
erty accordingly.  It  is  immaterial  whether 
plamtiff's  tiUe  is  a  mortgage  or  a  deed  of 
trust  held  as  security,  as  the  defendant  would 
in  either  case  have  the  right  to  a  judgment 
declaring  just  what  interests  in  the  property 
were  held  Dy  each  of  the  parties,  (rennie  v. 
Hildreth,  81  Cal.  127.) 

166.  In  an  action  to  determine  an  adverse 
claim  to  real  property  by  a  party  in  posses- 
sion who,  during  the  pendency,  is  turned  out 
of  possession,  it  is  error  for  tbe  court  to  ren- 
der judgment  for  the  value  of  the  use  and  oc- 
cupation of  the  premises  for  the  time  the 
defendants  were  in  possession.  (Polack  v. 
Gumee,  66  Cal.  266.) 

166.  In  an  action  brooght  in  the  usual  form 
to  qaiet  title,  the  court  will  not  decree  a 
specific  performance  of  an  agreement  of  the 
defendant  to  convey  to  the  plaintiff's  execu- 
tor.   (Killey  v.  Wilson,  33  Cal.  690.) 

Cited  6  Utah,  463. 

167.  Decree  pronouncing  that  conveyance 
is  fraudulent  and  void  has  the  effect  to  remove 
any  cloud  resulting  from  its  execution  with- 
out an  express  dirMtion  that  it  be  set  aside. 
(Gibbons  v.  PeralU,  21  Cal.  629.) 

168.  If  the  court  finds  and  adjudges  that  a 
defendant  has  no  just  claim  or  title,  legal  or 
equitable,  the  judgment  will  not  be  reversed 
because  it  also  contains  a  clause  perpetually 
restraining  the  defendants  from  further  set- 
ting up  the  claim  so  adjudged  to  be  invalid. 
(Brooks  T.  Calderwood,  34  Cal.  663.) 

169.  Injunction  in  judgment  against  eifr 
cuting  deeds  in  pursuance  of  the  certificates 
of  sale  upon  which  the  adverse  claim  is 
founded  is  proper  in  so  far  as  it  is  ancillary 
to  the  principal  relief  and  necessary  to  make 
that  relief  effectual ;  and  if  it  is  unnecessary 
to  enjoin  the  execution  of  void  deeds,  the  in- 
junction is  superfiuous,  and  cannot  injure  the 
defendants.  (Kittle  v.  Bellegarde,  86  CaL 
666.) 

170.  A  judgment  that  the  defendants  have 
no  right,  title,  or  interest  in  or  lien  upon  the 
land  in  question  is  equivalent  to  a  judgment 
canceling  all  papers  and  proceedings  upon 
which  the  adverse  claim  is  founded,  and  hM 
Uie  same  effect;  and  defendants  who  make 
default,  and  admit  that  the  adverse  claim  w 
void  upon  its  face,  cannot  be  injured  bv  M 
express  cancellation  in  the  judgment  of  as- 
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eeeements  and  certificates  of  sale  upon  which 
their  adverse  claim  is  alleged  to  be  founded. 
(Kittle  V.  Bellegarde,  86  Cal.  556.) 

171.  When  the  anewer  of  a  defendant  out 
of  poBseesion  in  an  action  to  qniet  title  sets  up 
an  adverse  claim  of  title,  which  is  found  to  he 
superior  to  the  claim  of  the  plaintiff,  the 
court  ma^  in  its  decree  award  poesession  of 
the  premises  to  the  defendant,  (Kitts  v.  Aus- 
tm,  83  Cal.  167.) 
Cited  0  Utah,  7. 
Directing  possession.    See  post,  III,  16. 

172.  In  an  action  to  determine  an  adverse 
claim  to  real  property,  brought  by  a  person 
in  possession  at  the  time  the  action  was  com- 
menced, but  who,  during  its  pendency,  is 
turned  out  of  possession,  a  judgment  in  favor 
oi  the  plaintifi  may  provide  for  a  restitution 
of  the  premises ;  and  such  action  is  not  thereby 
changed  into  one  for  the  recovery  of  the  pos- 
session of  the  land,  but  remains  an  equitable 
one.  (Polack  t.  Gumee,  66  Cal.  266.) 
Cited  83  Cal  172;  87  Cal.  60. 

173.  In  an  action  to  (juiet  title,  where  the 
answer  consists  of  denials  of  the  plaintiff's 
allegations,  and  contains  none  of  the  elements 
of  a  croes-complaint,  as  distinguished  from  a 
d.-fense  to  the  plaintiff's  action,  and  contains 
ii.j  prayer  for  affirmative  relief,  it  is  error  for 
the  decree  to  award  affirmative  relief.  (Hun- 
garian Hill  Min.  C!o.  v.  Moses,  68  Cal.  168.) 

174.  A  judgment  in  favor  of  the  plaintiff 
against  one  01  several  defendants,  in  an  action 
to  set  aside  a  deed  as  a  cloud  upon  the  plain- 
tiff's title,  is  an  adjudication  that  the  title  is 
in  the  plaintiff.  (Marshall  v.  Shatter,  32  Cal. 
176.) 

175.  A  decree,  in  an  action  to  quiet  title  to 
land,  that  the  plaintiff  is  the  owner  in  fee 
simple  of  the  land,  and  that  one  claiming  the 
legal  title  thereto  under  a  deed  absolute  in 
form  has  no  interest  therein  except  that  of  a 
mortgaeee,  "  to  be  determined  by  proper  suit 
of  foreclosure,"  merely  reserves  the  right  to 
the  mortgagee  to  have  his  interest  determined 
as  BQch  mortgagee,  without  declaring  what 
that  interest  is,  and  does  not  exclude  him 
from  enforcing  his  rights  as  such  mortgagee, 
thon^h  it  is  erroneous  in  aodertaking  to  quiet 
the  title  of  the  mortgagor,  and  then  disturb- 
ing it  again  by  declaring  the  mortgagee's 
light  to  loredose.  (Brandt  v.  Thompson,  91 
Cal.  458.; 

176.  The  judgment  in  the  present  action 
eoDstrued,  and  held  to  qniet  the  title  of  the 
plaintiff,  as  against  the  appellant,  to  only  an 
ondivided  thirty-three  mnety-sixths  of  the 
premises  described  in  the  complaint.  (Tripp 
V.  Duane,  74  Cal.  85.) 

177.  Judgment  for  plaintiff  in  action  to  qniet 
title  IB  a  bar  to  subsequent  litigation  on  the 
■ame  subject  matter.  (Beed  v.  Calderwood, 
S2  Cal.  109.) 

Nonsuit  in.    See  ante,  161,  162. 

Defendant  cannot  object  to  decree  against 
other  defendanta    See  Appeals,  2002. 

Judgment  qnieting  title  gainst  mortgagee 
and  cancelii^  mortgage,  modifying.  See  Ap- 
peals, 3039. 

Judgment  on  pleadings.  See  Ejectment, 
419. 

Cal  iivean.  You  UL— Ifit 


Dismissal  of  complaint  as  bar.  See  Judg- 
ments, S41. 

75.  Piitdingt. 

178.  When  the  answer  in  an  action  to  quiet 

title  claims  no  interest  in  the  property,  it  is 
not  necessary  to  find  that  the  defendant  had 
no  interest.  A  finding  of  facta  showing  the 
plaintiff  to  be  the  owner  of  the  propertvis 
sufficient  as  to  the  matter  of  ownership. 
(Batchelder  v.  Baker,  79  Cal.  266.) 

170.  When  the  plaintiff  alleges  ownership 
of  real  estate  in  an  action  to  quiet  title,  a  flna> 
ing  upon  the  issue  of  ownership  is  a  finding 
of  fact,  and  the  evidence  going  to  prove  such 
ownership  need  not,  and  should  not,  be 
pleaded  or  found.  (Daly  v.  Sorocco,  80  Cal. 
367.) 

180.  Finding  as  to  rights  of  defendants  un- 
der contract  of  tenancy  not  pleaded  is  outside 
the  issues,  and  must  be  disregarded.  (Snod- 
grass  V.  Parks,  79  C!al.  56.) 

181.  When  there  is  no  plea  of  adverse  pos- 
session for  five  years  before  and  under  the 
statute  of  limitation,  issues  as  to  the  payment 
of  taxes  by  the  defendant  in  possession,  and 
adverse  possession  by  him,  are  immaterial  in 
an  action  to  quiet  title,  and  no  finding  need 
be  made  thereon.  (Pearson  v.  Creed,  78  Cal. 
144.) 

182.  If  the  answer  claims  an  adverse  inter- 
est in  the  land  described  in  the  complaint  in 
a  suit  to  quiet  title,  a  denial  that  the  defend- 
ant made  such  adverse  claim  before  the  com- 
mencement of  the  action  is  immaterial,  and 
no  finding  need  be  made  thereon.  Nor  need 
such  finding  be  made  upon  an  answer  which 
denies  ever  having  made  any  adverse  claim 
if  the  judgment  merely  quiets  title  without 
costs.  (Bulwer  etc.  Min.  Co.  v.  Standard  etc. 
Min.  Co.,  88  Cal.  589.) 

Findings  in,  immaterial  omission.  See  Ap- 
peals, 2674. 

Finding  as  to  plaintiff's  possession  ia  im- 
material.   See  ante,  82. 

Failure  to  find  on  issue  of  statute  of  limita- 
tions, when  not  prejudicial.  See  Appeals, 
'J128. 

16.  Wrrtt  of  Po$$»a$hn. 

183.  If  the  answer  denies  plaintiff's  title, 
and  alleges  ownership,  {xissession,  and  right 
of  possession  in  the  defendant,  and  the  court 
renders  a  decree  quieting  the  plaintiff's  title, 
the  plaintiff  is  entitled  to  a  writ  of  posses- 
sion, although  the  complaint  fails  to  allege 
that  the  plaintiff  was  out  of  possession.  (Lan- 
dr^an  v.  Peppin,  94  Cal.  465.) 

184.  Where  judgment  has  been  rendered  in 
favor  of  the  plaintiff,  in  an  action  to  quiet 
title,  the  fact  that  the  defendant,  since  the 
date  of  the  judgment,  has  purchased  an  out- 
standing title  is  no  defense  to  an  application 
for  a  writ  of  possession ;  nor  can  the  merits 
of  the  claim  be  considered  upon  such  appli- 
cation.   (Landregan  v.  Peppin,  94  Cal.  465.) 

186.  In  an  action  to  determine  an  adverse 
claim,  when  it  has  been  adjudicated  that  the 
defendant  has  no  adverse  claims  or  interests 
in  the  property  in  controversy ,_  the  subject  of 
litigation  is  exhausted ;  and  if  it  appears  that 
the  plaintiff  is  out  of  possession,  the  judg- 
ment necessarily  entitles  him  to  possession. 
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Nor  is  it  essential  that  the  jttdgment  itself 
should  direct  the  issuance  of  the  writ  of  poe- 
sesssion,  but  the  law  is  fully  satisfied  by  a 
•  supplemental  order  to  that  effect.  (Landre- 
gan  V.  Peppin,  94  Oal.  465.) 
Restitution  of  premises.    See  ante,  172. 

IT.  <{aletln;  Title  to  Personaltf. 

186.  Action  may  be  brought  by  one  per- 
son against  another,  for  the  purpose  of  deter- 
mining an  adverse  claim  which  the  latter 
makes  against  the  former  for  money  or  prop- 
erty upon  an  alleged  obligation.  (King  t. 
Hall,  6  Oal.  82.) 

187.  This  does  not  deprive  the  latter  oi  his 
right  of  action,  otherwise  the  remedies  of  ar- 
rest and  attachment  would  be  virtually  de- 
nied.   (King  V.  Hall,  6  Oal.  82.) 

188.  An  action  will  not  lie,  under  section 
1050  of  the  Oode  of  Civil  Prooedore,  against 
a  county  for  the  purjKiee  of  determming  an 
adverse  claim  which  it  is  alleged  the  defend- 
ant makes  against  the  plaintiff  for  a  sum  of 
money,  under  an  ordinance  imposing  a  license 
tax  upon  persons  engaged  in  certain  business, 
which  ordinance  the  plaintiff  claims  is  void. 
(Whittoker  v.  County  of  Tuolumne,  96  Cal. 
100.) 

Water,  action  to  quiet  title  or  determine 
adverse  claim  to.  See  Watercourses,  XIV, 
2,r. 

<)VITCLAIM  DEEDS. 

See  Deeds,  XI. 

qUOBUM. 

See  Supervisors,  IIL 

Where  no  jwovision  made.  See  Offices  and 
Officers,  83. 

((UO  WABBANTO. 
See  Turnpike  Companies,  HI. 

Distinction  between  mandamus  and  quo 
warranto.    See  Mandamus,  I. 

1.  Whether  the  constitution  of  1879,  re- 
storing the  writ  of  quo  warranto,  which  was 
abolished  by  section  802  of  the  Oode  of  Civil 
Procedure  of  1872,  has  or  has  not  bad  the  effect 
to  repeal  sections  803  to  809  of  the  Code  of  Civil 
Procedure,  which  provide  for  an  action  by  the 
attorney  general  m  the  name  of  the  people 
atninst  the  usurper  or  unlawful  holder  of  an 
office  or  franchise,  can  make  but  little  differ- 
ence, as  the  power  under  a  writ  of  quo  war- 
ranto is  quite  as  broad  as  under  the  statute, 
and  an  information  or  complaint  sufficient 
under  those  sections  of  the  code  will  be  sus- 
tained as  in  support  of  a  writ  of  quo  warranto 
if  the  proper  parties  are  before  the  court. 
(People  ex  rel.  Attorney  (General  v.  Dashaway 
Association,  84  Cal.  114.) 

2.  An  information  in  the  nature  of  a  quo 
warranto  is  the  proper  proceeding  to  try  the 
title  to  an  office.  (People  ex  rel.  Attorney 
General  v.  Scannell,  7  Cal.  432,  cited  63  Cal. 
177;  compare  Hull  v.  Superior  C!ourt,  63  Cal. 
174,  cited  63  Cal.  179,  84  Oal.  892, 86  Cal.  838.) 

Title  to  office  can  only  be  tried  by.  See 
Offices  and  Officers,  69. 

Action  to  determine  title  to  office,  appeala- 
bility.   See  Appeals,  61. 


3.  Prohibition  will  not  lie  to  prevent  the 
usurpation  of  an  office.  Quo  warranto  is  the 
proper  remedy.    (Buckner  v.  Veuve,  63  C!aL 

Cited  85  Cal.  338. 

4.  Quo  warranto  lies  to  test  the  right  of  an 
appointee  of  the  board  of  pilot  commission- 
ers. (People  ex  rel.  Palmer  v.  Woodbury,  14 
Oal.  43.) 

5.  The  supreme  court  is  strictly  an  appellate 
tribunal,  and  has  no  original  jurisdiction  ex- 
cept in  cases  of  habeas  corpus;  and  conse- 
quently is  not  empowered  to  issue  a  writ  of 
quo  warranto  for  tne  purpose  of  inquiring  by 
what  authority  a  person  exercises  the  duties 
of  a  collector  of  the  foreign  license  tax.  (Ex 
parte  Attorney  General,  1  Cal.  86.) 

Cited  1  Oal.  343;  8  Cal.  S90;  21  Cal.  169. 

6.  On  petition  of  attorney  general  for  a 
writ  of  quo  warranto  against  a  tax-collector, 
held,  that  the  court  had  no  jurisdiction,  and 
the  prayer  of  the  petition  was  denied.  (Ex 
parte  Attorney  General,  1  Cal.  86.) 

7.  The  superior  court  of  the  city  of  San 
Francisco  has  no  jurisdiction  of  proceedings 
by  quo  warranto;  and  a  judgment  of  that 
court,  by  which  it  was  determined  that  A  was 
not  entitled  to  hold  his  seat  as  a  member  of 
the  board  of  aldermen  of  that  city,  was  ao 
cordingly  reversed  on  appeal.  (People  ex  reU 
Hughes  V.  Gillespie,  1  Cal.  342 ;  followed  1  OaL 
345,  36  Cal.  696;  commented  on  6  Cal.  408,  39 
Cal.  518.) 

8.  An  action  brought  by  the  attorney  gen- 
eral to  oust  a  person  from  the  office  of  super- 
visor of  the  city  and  county  of  San  Francisco, 
and  to  recover  the  statutory  penalty  of  five 
thousand  dollars  for  usurpation  of  office,  is  in 
the  nature  of  quo  warranto,  and  within  the 
constitutional  grant  of  jurisdiction  to  the  su- 
perior court.  This  jurisdiction,  being  con- 
ferred by  the  constitution,  cannot  be  abridged 
or  taken  away  by  the  legislature,  and  the 
provision  of  the  consolidation  act  that  the 
board  of  supervisors  "shall  be  the  judge  of 
election  returns  and  qualifications  of  its  own 
members"  was  superseded  by  the  present 
constitution,  at  least  so  far  as  it  could  oe  held 
to  have  conferred  exclusive  jurisdiction  upon 
the  supervisors.  Sharpstein,  J.,  and  Thorn- 
ton, J.,  dissenting.  (People  ex  rel.  Swift  v. 
Bingham,  82  Cal.  238.) 

9.  The  relator  in  need  not  be  shown  to  be 
entitled  to  the  office  usurped  by  the  respond- 
ent, nor  does  the  recovery  of  the  penalty  pro- 
vided for  by  statute  depend  upon  the  relator's 
title.  The  recovery  of  the  fine  is  for  the  ben- 
efit of  the  state,  and  must  be  paid  into  the 
state  treasury,  no  matter  who  is  the  relator. 
(People  ex  rel.  Swift  v.  Bingham,  82  Csl.  238.) 

10.  In  a  proceeding  by  the  state  in  the  na- 
ture of  a  quo  warranto  to  deprive  a  corpora- 
tion de  facto  of  its  corporate  charter,  and 
procure  its  dissolution  on  the  ground  of  a 
want  of  substantial  compliance  with  the  stat- 
utory requirements  in  its  formation,  the  ooi^ 
poration  de  facto  is  a  necessary  parly,  and 
making  it  such,  with  the  averment  that  it  is 
a  corporation  de  facto  but  not  de  jure,  does 
not  estop  the  state  from  questioning  its  corpo- 
rate character.  (People  v.  Montecito  Water 
Co.,  97  Oal.  276.) 
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11.  Certificate  of  election  is  not  necessary 
to  enable  a  party,  claiming  to  have  been 
elected,  to  bring  his  action  bv  quo  warranto. 
(Magee  v.  Sapervisors  of  Calaveras  County, 
10  Cal.  376.) 

12.  In  quo  warranto  for  an  alleged  nsnrpa- 
tion  of  the  office  of  pilot  for  the  port  of  San 
Frandaco,  the  complaint  avers  that  defend- 
ants bold,  use,  exercise,  usurp,  and  enjoy  the 
office  without  a  license,  and  also  contains 
allegations  as  to  the  right  of  relator  to  the 
office.  Held,  that  these  allegations  as  to  re- 
lator's right  cannot  be  reached  by  general 
demurrer,  the  complaint  being  good  as  against 
the  defendants ;  that  they  are  not  interested 
in  the  question  as  to  the  right  of  relator,  but 
cnly  in  the  determination  of  their  own  right  to 
the  office.  (People  ex  rel.  Flynn  v.  Abbott, 
IS  Cal.  368.) 

CSted  10  M<mt.  168 ;  4  Utah,  4^,  486. 

IS.  In  qao  warranto  to  determine  the  right 
to  an  office,  an  allegation  that  defendant  is 
in  pomession  of  the  office  without  lawful 
authority  is  a  sufficient  allegation  of  intrusion 
and  aanrpation.  (People  ex  rel.  Palmer  T. 
Woodbury,  14  Cal.  43.) 
ated  10  Mont.  168;  4  Utah,  436. 

14.  If  the  complaint  be  defective  in  this  par- 
ticnlar,  the  defect  must  be  reached  by  special 
demurrer.  (People  ex  reU  Palmer  t.  Wood- 
bury, 14  Cal.  43.) 

15.  The  defendant  in  an  action  to  try  the 
T^t  to  an  office  may  set  forth  in  his  answer 
more  than  one  defense.  (People  ex  reL  Mad- 
den T.  8tratton,  28  Cal.  382.) 

16.  In  an  action  of  quo  warranto  to  deter- 
mine the  right  to  an  office,  where  the  relator 
claims  the  office  as  against  the  incumbent,  the 
eourt  may  not  only  determine  the  right  of  the 
defendant,  but  of  the  relator  also;  and  if  it 
determines  in  favor  of  the  relator,  mav 
render  judgment  that  the  defendant  forthwith 
deliver  np  to  the  relator  the  office.  (People 
•X  tel.  Dickenson  y.  Banvard,  27  Cal.  470.) 

Grand  jury,  quo  warranto  does  not  lie 
■gainst.    See  Jury  and  Jurors,  368. 

DefectivB  incorporation  of  railroad  com- 
pany.   See  Bailroads,  3. 

Proceedings  against  corporation,  no  de- 
iense  to  mandamus  by.    See  Mandamus,  245. 

To  determine  right  of  city  to  exercise  rights, 
dty  is  neoessary  party.    See  Mayors. 

Stipnlation  in  suit  by  attorney  general  for 
nsuiTNation  of  office,  wnether  binds  people. 
See  Stipulations,  IX. 

BAILBOAD  COHMISSIOITEBS. 

See  Railroads,  IX. 

BAILBOADS. 
I.  laeorporation  of,  Statutes  Relatinf 

to. 
IL  SUte,  Govnty  or  City  Aid  to|  Hold- 

inf  Stoek  in  Boad. 
m.  Land  Grants  to. 
IT.  Bight  of  Way,  Grant  or  Condenna* 

tton  of;  Damages. 
T*  Crossing  Track  of  Another  Bail* 
read}  Tearing  np  Track. 


yi.  Bights  Incidental  to  Management 

of. 
Tn.  Contracts  of;  Issuance  of  Bonds; 
Bights   and    Priority  of   Bond- 
holders) Beceirers. 
Tin.  Management  of  Trains  and  Liabil- 
ity for  Negligence. 

1.  §P«(i  of  2Vatn«. 

2.  Trtt/patten   on  Troiek,  and  iKiifi 

Tmnarit. 
8.  Bamlixng  Train  in  Street. 

4.  Fri^hienxng  Honu. 

5.  InjuTie*  aX  Crouing*. 

6.  Injuriet    to    Animalsi    Duty   of 

JlaUroad  to  Fence. 

7.  Injurie*  from  Fire. 

8.  Lease    of    Road    or    Ititruitina 

Management    to    Another,  Ej- 
feetof. 

9.  Aetion$  for  Negligenoe. 

a.  Evidence. 

b.  Contributory  Negligence  Oen- 

erally;  C)are    Required    of 
and      Towards     Children ; 
Standing  in  longerons  Po- 
sition. 
n.  Ballroad  Commission;  Commission* 

er  of  Transportation. 
X.  Street  Baiiways. 

1.  Power  to  Chant  Franehite;  Var 
Kdity  of;  Road*  U$ing  Sam* 
Streets. 
t.  Revocation  of  Chant. 
8.  Usurpation  of  FranehUe;  Con- 
tract Based  on  Agreement  not 
to  ConUst  Rijfht. 

4.  Construction  of  Road. 

a.  Manner  of  Construction. 

b.  Bieht  of  Adjoining  Owner  to 

Enjoin    or   for    Damages; 
Turnouts  and  Switches. 

c.  Time  to  Commence  and  Com- 

plete Work. 

5.  Contracts  of  Adjoining  Oumers  to 

Pay  Sums  on  Vompletion;  Rights 
Arxsingfrom. 
0.  Mattagemeta  of. 

a.  Duty   as   to  Care;  Liability 

for  Negligence;   Bights  of 
Public. 

b.  Failure  to  Run  Cars. 

7.  Railroad  as  Property;  Repairing 
Street;  Liability  for  Street  At- 
sessment. 

Are  common  carriers.  See  Common  Car- 
riers, I. 

Common  carriers,  rights  and  liabilities  as. 
See  Common  Carriers. 

Assessment  of.    See  Taxation,  V,  13. 

Property  of,  taxation  of.  See  Taxation, 
IV,  llV 

Licenses.    See  Licenses,  II,  7,  b. 

Nuisances,  railroads  as.  See  Nuisances, 
U,  1. 

Obstruction  of.  See  Criminal  Law,  XXI,  48. 

Infoi  mation  as  to  location  of  depot.  See 
Contracts,  178. 

Action  against  railroad  for  negligence, 
where  may  oe  brought.    See  Venue,  I,  3,  b. 

Superstructure,  deflnition.  See  Taxation, 
482. 
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Action  agalnat  oorpontion  to  condemn 
land  fornulroad,  place  of  trial.  See  Venae, 
1,8,  k. 

I.  Ineorpontton  of,  Stetates  Belatlnf  to. 

1.  Under  the  act  of  May  20, 1861,  providing 
for  the  inco.'poration  of  railroad  companies 
(Stats.  1861,  p.  607),  and  requiring  at  least  one 
thousand  dollars  per  mile  to  be  subscribed, 
and  ten  per  cent  thereof,  in  cash,  to  be  actually 
and  in  good  faith  paid  in  before  incorporation, 
held,  that  payment  of  such  ten  per  cent  could 
not  be  made  in  a  check  on  a  bank,  drawn  by 
a  person  who  had  not  on  de^toeit  funds  suffi- 
cient to  meet  it,  even  though  it  appeared  that 
such  check  would  have  been  paid  if  presented. 
(People  ex  rel.  Plumas  Ck>unty  v.  Chambers, 
42  Oal.  201.) 

Distinguished  46  Oal.  SIS. 

2.  The  provision  of  section  1  of  the  act  for 
the  incorporation  of  railroad  companies  (Stats. 
1861,  p.  607),  requiring  payment  of  ten  per 
cent  of  the  amount  subscribed  in  cash,  is  not 
merely  directory ;  it  is  a  condition  precedent, 
without  which  the  subscribers  to  a  companv 
have  no  power  to  incorporate.  (People  ex  rel. 
Plumas  County  v.  Ohambers,  42  Cat.  201.) 

8.  Where  Bolinger  and  Chambers,  the  chief 
subscribers  of  the  "Oroville  andVirginia  City 
Railroad  Company,"  paid  in  the  ten  per  cent 
of  their  subscriptions,  required  by  law  to  be 
paid  in  cash,  in  a  check  drawn  by  Bolinger  on 
the  Bank  of  California,  and  it  appeared  that 
Bolinger  had  no  funds  there,  but  that  the 
check  would  have  been  paid  if  presented, 
held,  that  such  payment  was  not  a  payment 
in  cash,  as  required  by  law,  and  that  the  in- 
corporation, under  such  circumstances,  was 
invalid,  and  should  be  so  declared  on  quo  war- 
ranto. (People  ex  rel.  Plumas  County  v. 
Chambers,  42  Oal.  201.) 

4.  There  is  typographical  error  in  the  stat- 
utes of  1851,  page  443,  section  31.  As  printed, 
said  section  repeals  the  act  of  April  22,  1850, 
concerning  railroad  corporations.  The  en- 
rolled act  only  repeals  the  third  chapter  of 
said  act  of  April  22, 1860.  (Brewster  v.  Hart- 
ley, 37  Cal.  16.) 

Articles  of  incorporation  must  state  amounts 
subscribed.    See  Corporations,  24. 

Subscription,  statemente  as  to  time  of  com- 
pletion of  road.    See  Corporations,  120. 

Affidavit  to  articles  of  incorporation  of.  See 
Corporations,  36. 

Cannot  issue  stock  until  paid  up.  See  Cor- 
porations, 145. 

bt<^ckholderB  have  power  to  elect  directors. 
See  Corporations,  509. 

Property  of  is  vested  in  trustees.  See  Cor- 
porations, 633. 

U.  State,  County  or  City  Aid  to;  Holding 
Stock  iB  Road. 

5.  The  mere  fact  that  a  railroad  is  owned 
and  operated  by  a  private  corporation,  and 
for  private  profit,  does  not  prevent  it  from  be- 
ing also  of  "  public  use."  (Stockton  eto.  R.  R. 
Co.  V.  Stockton,  41  Cal.  147.) 

Cited  61  Cal.  272. 

6.  Aid,  as  fostering  a  public  use,  may  be  ex- 
tended to  the  construction  of  a  railroad,  by 


means  of  the  power  of  eminent  domain,  or  of 
enbecription  to  capital  stock,  and  by  donation 
made  by  cities  and  other  political  sabdivisioos 
of  the  state,  under  the  authority  of  the  legis- 
lature. (Stockton  etc  R.  R.  Co.  v.  Stockton, 
41  Cal.  147.) 

7.  Napa  Vallev  R.  R.  Co.  v.  Napa  County, 
80  Cal.  437,  on  the  point  that  railroads  con- 
cern the  public  interest  as  a  matter  of  legal 
judgment,  and  that  legislative  action  to  that 
efiect  is  not  open  to  review  by  the  judicial 
department,  cited  m  controlling  authority. 
(Stockton  etc.  R.  R.  Co.  v.  Stockton,  41  Cal. 
147.) 

8.  Section  10  of  article  XI  of  the  constitu- 
tion, prohibiting  the  state  from  giving  or  loan- 
ing its  «redit  to  or  in  aid  of  a  corporation ,  does 
not  prohibit  the  state  from  appropriating  its 
funds,  in  time  of  war,  to  aid  a  corporation  in 
the  construction  of  a  railroad  to  be  used  by 
the  state  for  military  purposes.  (People  ex 
rel.  McCullough  v.  Pacheco,  27  Cal.  175.) 

0.  Aid  under  act  of  April  4, 1870,  may  be 
voted  and  granted  to  a  railroad  company 
which  is  organized  for  and  proposes  to  build 
a  railroad  l^tween  certain  points,  even  if  not 
incorporated  until  after  the  order  has  been 
made  calling  the  election.  (Ck>leman  v.  Board 
of  Supervisors,  50  Cal.  493.) 

10.  Under  said  act,  after  a  comiMuy  has 
proposed  to  build  a  road  upon  a  certain  route, 
and  the  question  has  been  submitted  to  the 
electors,  and  they  have  voted  to  grant  aid,  and 
the  board  of  supervisors  has  accepted  the 
proposition  and  resolved  to  extend  the  aid.  it 
may  authorize  the  railroad  company  to  di- 
verjte  from  the  proposed  line  of  road  in  part. 
((Coleman  v.  Board  of  Supervisors,  60  Cal. 
493.) 

11.  So  much  of  section  18  of  "An  act 
to  authorize  the  county  of  Placer  to  sub- 
scribe to  the  capital  stock  of  the  OentrxU 
Pacific  Railroad  CJompany  of  California,  and 
to  provide  for  the  payment  of  the  same," 
etc.  (State.  1863,  p.  146),  as  provides  that 
"  the  taxes  that  may  bo  paid  oy  said  [rail- 
road] companv  to  said  [Placer]  cotmty,  from 
time  to  time,'*  shall  be  paid  into  "  the  rail- 
ruad  fund"  created  by  said  act,  is  uncon- 
stitutional and  void  so  far  as  it  relates  to 
the  school  tax  of  said  county.  (Crosby  v. 
Lyon,  37  Cal.  242.) 

12.  The  fact  that  the  amendatory  act 
changes  in  substance  the  proposition  as  pre- 
sent^ by  the  original  act  is  immaterial, 
because  not  touching  the  power  of  the  leg- 
islature, or  the  authority  of  the  public  agent 
under  it;  the  change  in  the  proposition  be- 
ing, that  by  the  original  act  the  people  were 
to  vote  as  to  whether  the  county  should  ex- 
change county  bonds  to  the  amount  of  twentv 
thousand  dollars  for  that  amount  of  railroad 
bonds;  while  by  the  amendatory  act  the 
board  of  supervisors  were  required,  if  the  first 
proposition  was  accepted  by  the  popular  vot& 
to  remit  two  years'  interest  on  the  railroad 
bonds.  (Hol»rt  v.  Supervisors  of  Butte 
County,  17  Cal.  28.) 

13.  A  board  of  sapennsors  may  call  a  spo- 
cial  meeting  for  the  purpose  of  calling  an 
election  to  vote  on  the  question  of  issuing  the 
bonds  of  the  coonty  to  a  railroad  company  to 
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tud  in  the  construction  of  s  railroad,  under 
the  act  of  April  4,  1870,  tmrnmonly  known  as 
the  five  per  cent  act.  (Coleman  t.  Board  of 
Saperviaora,  50  Cal.  498.) 

14.  It  was  unnecessary  to  publish  the  notice 
<rf  the  election  for  the  purchase  by  Butte 
county  of  bonds  of  the  (^lifomia  Northern 
Bailiood  Company,  for  twenty  days  after  the 
passage  of  the  amendatory  act  of  1860.  The 
■abatantial  matter  was  provided  for  in  the 
original  act,  and  the  details  provided  for  in 
ttie  amendatory  act  did  not  affect  the  sub- 
stantial features  of  the  original  act.  (Hobart 
T.  Supervisors  of  Butte  County,  17  Cal.  23.) 

16.  It  was  not  necessary  under  the  act  of 
1860  (SUts.  1860,  p.  90),  authorizing  Butte 
county  to  purchase  bonds  of  the  California 
Northern  Railway,  that  the  polls  should  be 
opened  in  every  precinct  in  the  county. 
(Hobart  v.  Supervisors  of  Butte  County,  17 
Oal.  23.) 

16.  If  a  majority  of  the  electors  of  a  munic- 
ipal corporation  vote  in  favor  of  a  proposition 
lor  (he  corporation  to  subscribe  to  the  capital 
stock  of  a  railroad  company,  under  a  law 
directing  such  sabscription  to  be  made  if  such 
majority  vote  is  obtained,  the  municipal  au- 
thorities, on  proceedings  to  compel  them  to 
make  such  subscription,  have  a  right  to  allege 
and  show  that  the  election  was  not  fairly 
conducted,  but  was  influenced  by  bribery  and 
oormption  practiced  and  perpetrated  by  the 
railroad  company  and  its  employees.  (People 
ex  rel.  Central  Pac.  B.  R.  Co.  v.  Supervisors 
Of  San  Francisco,  27  Cal.  655.) 

17.  At  an  election  duly  held  in  the  county 
<rf  Santa  Cms,  the  board  of  supervisors  were 
authorized  bv  a  vote  of  the  electors  to  grant 
the  aid  of  tne  countv  to  a  company  for  the 
construction  of  a  railroad  upon  terms  which 
might  appear  to  them  advantageous  to  the 
county,  and  to  issue  bonds  for  that  purpose 
for  a  certain  amount  for  every  mile  of  the 
track  that  should  be  actually  constructed. 
^e  proposition  submitted  to  the  people^  and 
TOted  apon  by  them,  specified  the  termini  of 
the  proposed  road.  The  road  was  only  con- 
structed over  a  portion  of  the  distance  be- 
tween the  points  named.  Held,  that  the 
issuing  of  bonds  by  the  board  to  an  amount 
corresponding  with  the  completed  portfon  of 
the  road  was  not  in  excess  of  its  power,  and 
that  the  bonds  are  valid.  (Nevada  Bank  v. 
Steinmits,  64  C!al.  301.) 

(Xted  62  Oal.  260;  74  Cal.  836,  506. 

18.  When  the  conditions  precedent  upon 
which  a  railroad  company  is  entitled  to  have 
bonds  issued  to  it  have  all  been  performed, 
mandamoswill  lie  to  compel  the  issnanoe  of 
bonds.  (Santa  Cruz  R.  R.  Co.  v.  Superrisors 
of  Santa  Cmz  County,  62  Cal.  239.) 

19.  -Complaint  alleged  failure  of  board  of 
saperviaora  to  issue  certain  bonds  to  the 
plaintiff  at  the  times  the  same  should  have 
been  issued,  and  that  the  plaintiff  had  suffered 
damage  thereb:^.  Held,  the  facts  alleged 
would  not  justify  a  judgment  against  the 
eounty.  For  a  neglect  or  a  refusal  to  perform 
a  duty  imposed  on  him  by  law,  a  supervisor 
is,  by  section  4086  of  the  Political  Code,  made 
persorjLly  liable>  (Santa  Cruz  R.  B.  Co.  v. 
Ooonty  of  SanU  Clara,  62  Cal.  180.) 


20.  TTnder  the  act  of  1860  (Stats.  1860,  p. 
133),  relative  to  the  issuance  of  the  bonds  of 
Butte  county  to  the  California  Northern  Rail- 
road Compan^^  in  certain  contingencies,  the 
basis  upon  which  the  supervisors  are  to  pro- 
ceed in  estimating  the  work  done  by  the  com- 
pany, so  as  to  entitle  it  to  bonds,  is  the  actual 
expenditure  by  the  company,  and  not  the 
value  of  the  work.  This  actual  expenditure. 
connected  with  proof  of  the  other  facts  required 
by  the  statute,  prima  facie  constitutes  the 
company's  claim  on  the  county  for  the  bonds. 
(California  Northern  B.  B.  Co.  v.  Butte  (coun- 
ty, 18  Oal.  671.) 

21.  The  county  might  refuse  to  issue  the 
bonds  if  the  expenditures  were  not  really 
made,  or  if  fraud  had  been  committed  in  the 
contracts  for  such  expenditures.  (California 
Northern  B.  R.  Co.  v.  Butte  County,  18  Cal. 
671.) 

22.  The  board  of  supervisors  act  ministe- 
rially in  the  issuance  of  bonds  under  thi^  act, 
and  mandamus  lies  if  they  improperly  refuse. 
(California  Northern  R.  R.  Co.  t.  Butte  Coun- 
ty, 18  Cal.  671.) 

23.  Under  the  second  section  of  the  act  no 
proceedings  can  be  taken  by  .the  company 
against  the  board  for  refusal  to  issue  the 
bonds  until  ten  days  from  the  time  of  their 
decision  upon  the  "  estimate  of  expenditures  " 
presented  by  the  company.  During  that 
period  any  taxpayer  has  a  right  to  institute 
proceedings  in  the  district  court  to  review  the 
action  of  the  board.  (California  Northern 
B.  B.  Co.  V.  Butte  County,  18  Cal.  671.) 

24.  The  proceeding  of  the  taxpayer  in  the 
district  court  contemplated  by  this  statute  is 
a  proceeding  by  certiorari  in  the  form  and 
according  to  the  course  of  that  kind  of  suit, 
and  the  issuance  of  that  writ  is  necessary  to 
stay  the  proceedings  beyond  the  ten  days, 
though  probably  no  formal  order  of  injunc- 
tion IS  necessary.  (California  Northern  B.  B. 
Co.  V.  Butte  County,  18  Cal.  671.) 

26.  The  rei)eal  of  the  act  of  April  4, 1870, 
which  authorized  the  issuing  of  bonds  in  aid 
of  railroads  in  certain  cases,  did  not  affect  the 
validity  of  bonds  issued  under  a  contract 
which  was  made  and  partially  performed 
prior  to  the  passage  of  the  rupealing  act. 
(Nevada  Bank  v.  Steinmitz,  64  Cal.  301.) 

26.  If  a  snbudy  in  bonds  is  granted  by  a 
city  to  a  railroad  company  to  aid  in  the  con- 
struction of  a  railroad  from  the  city  in  the 
direction  of  another  city,  the  bonds  to  be  de- 
livered when  a  certain  nnmbor  of  miles  of 
railroad  are  constructed,  the  company  does 
not  forfeit  its  right  to  the  subsidy  by  the 
fact  that  it  purchases  and  adopts  as  a  part  of 
its  line  a  section  of  a  railroad  already  con- 
structed on  a  portion  of  the  route  on  which 
the  proposed  railroad  was  to  be  built.  (Stock- 
ton etc.  B.  R.  Co.  V.  Stockton,  61  Cal.  328.) 

27.  If  a  subsidy  in  bonds  is  granted  by  a 
city  to  a  railroad  company,  to  aid  in  the  con- 
struction of  a  railroad  from  said  city  through 
the  county  in  which  it  lies,  up  the  valley  of  a 
river  in  the  direction  of  a  town  in  another 
county  which  lies  south  of  the  citv,  the  com- 
pany does  not  forfett  the  subsidy  by  the  fact 
that  the  first  few  miles  of  railroad  runs  east 
from  the  city,  and  then  tarns  south,  provided 
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it  is  built  in  the  valley  of  the  river  and  in  the 
direction  of  the  town.  (Btocktoa  etc.  B.  B. 
Co.  V.  Stockton,  61  Cal.  328.) 

28.  Bonds  issued  by  the  Central  Padflc 
Bailroad  Company,  onder  the  act  of  April  4, 
1864,  are  valid,  and  the  state  is  liable  u}>on 
the  interest  coupons  issued  in  accordance  with 
the  provisions  of  the  act.  (Bank  of  California 
T.  Dunn,  66  OaU  38.) 

29.  The  act  of  April  1,  1870,  empowering 
the  city  of  Stockton  to  aid  in  the  construction 
of  the  Stockton  and  Visalia  Bailroad  (Stats. 
1869-70,  p.  561),  declared  constitutional;  and 
the  common  council  of  Stockton  required  by 
mandamus  to  levy  a  tax  to  pay  interest  ac- 
cruing under  its  provisions.  (Stockton  etc 
B.  B.  Co.  ▼.  Stockton,  41  Cal.  147.) 

80.  The  interest  paid  bjr  the  state  of  Califor- 
nia on  the  bonds  issued  in  pursuance  of  the 
act  of  April  4, 1864,  to  aid  the  construction  of 
the  Central  Pacific  Bailroad  (Company,  is  not 
a  loan  by  the  state  to  the  company;  nor 
does  the  act,  or  the  agreement  executed  by 
the  company  in  pursuance  thereof,  give  to  the 
company  any  alternative  right  to  perform  the 
conditions  of  the  agreement,  or,  at  its  oj>tion 
to  pay  the  amount  paid  by  the  state  as  inter- 
est on  the  bonds.  (People  y.  Central  Pac 
B.  B.  Co.,  76  Cal.  29.) 

31.  The  amount  mentioned  in  the  act  of 
April  4,  1864,  authorizing  the  issuance  of 
bonds  to  aid  the  construction  of  the  Central 
Pacific  Bailroad  Company  to  be  paid  by  the 
company  upon  its  failure  to  perform  any  of 
the  conditions  imposed  upon  it  by  the  act,  is 
to  be  treated  as  a  penalty,  and  not  as  liqui- 
dated damages.  (People  v.  Central  Pac  B.  B. 
Co.,  76  Cal.  29.) 

32.  In  an  action  by  the  state  against  the 
Central  Pacific  Bailroad  Company  to  recover 
damages  for  the  breach  of  any  of  the  con- 
ditions to  be  performed  by  it  under  the  act  of 
April  4,  1864,  the  complaint  must  specifically 
allege  the  facts  constituting  the  breach,  and 
the  amount  of  damage  sustained  as  the  result 
thereof.  Tested  by  tnis  rule  the  complaint  in 
question  held  insufiBcient  on  the  ground  of 
ambiguity  and  uncertainty.  (Peoi^e  v.  C)en- 
tral  Pac  K.  B.  Co.,  76  Cal.  29.) 

83.  Under  the  act  of  April  28, 1867,  author- 
ising the  supervisors  of  Yuba  county  to  take 
stock  in  a  railroad  companv,  the  stock  may  be 
taken  in  any  railroad  by  which  a  railway  con- 
nection shall  be  formeid  between  Marysville 
and  Benicia,  or  any  point  on  the  Sacramento 
river,  at  or  near  Knight's  Ferry.  The  com- 
pany in  which  the  stock  is  taken  need  not  be 
constituted  for  the  express  and  only  purpose 
of  such  connection,  provided  the  eSect  of  the 
work  is  to  make  the  connection.  (Pattison 
y.  Yuba  County,  13  CaL  176.) 

CKted  16  Cal.  346. 

84.  A  county  owning  stock  in  a  railroad 
company  is  directly  interested,  like  any 
other  stockholder,  in  the  conduct  and  manage- 
ment  of  its  affairs,  and,  as  a  consequence,  in 
the  selection  of  its  oflScers.  The  county 
would  have  a  right,  through  her  baud  of 
smiervisors,  to  contest  the  election  of  such 
officers,  if  deemed  to  have  been  illegal,  and 
to  that  end  to  adopt  any  remedy  she  might  be 
advised  was  legal,  and  the  expense  thus  in- 


curred would  become  a  legal  charge  against 
the  county.  CJourts  can  exercise  no  control 
oyer  the  judgment  and  discretion  possMsed 
by  boards  of  supervisors  in  such  cases. 
(Homblower  y.  Dnden,  36  Cal.  664.) 

Loan  of  credit  of  state  to  railroad.  See 
Constitutional  Law,  409. 

Special  privileges  to.  See  Constitutional 
Law,  400. 

Subscription  to  railroad.  See  Honidpal 
Corporations,  XI,  9. 

Statute  authorizing  or  requiring  subscrip- 
tion by  city  or  county  to.  See  Constitutioiial 
Law,  VIU,  6.  d. 

Compelling  subscription  to  railroad.  See 
Mandamus,  11,  13,  e. 

Statute  providing  for  subscription  to  by 
city,  invahdity  of  part.  See  Constitntumu 
Law,  216. 

Subscription  to,  statute  dependent onpop> 
nlar  will.    See  Constitutional  Law,  226,  226. 

Act  authorizing  city  to  convey  lands  to. 
See  Municipal  Corporations,  162. 

Power  to  levy  tax  to  lay  out  route.  See 
Placerville,  1. 

Power  to  tax  for  benefit  of  railroad.  See 
Taxation,  16. 

Bonds  issued  to,  countersigning  of.  See 
Bonds,  36. 

Bonds  issued  to,  redemption  and  payment. 
See  Bonds,  62,  et  se^. 

Interest  on  bonds  issued  to  aid.  See  Bonds, 
64. 

Claims  of  Central  Pacific  against  San  Fran- 
cisco.    See  San  Francisco,  71. 

m.  Land  Grants  to. 

35.  The  grant  of  land  to  the  Central  Pacific 
Biulroad  Ck)mpany,  by  the  acts  of  Congress  of 
July  1, 1862,  and  July  2, 1864,  to  aid  in  the  con- 
struction of  ita  road,  was  a  grant  in  prsesenti, 
passing  the  legal  title  to  the  lands  granted  as 
of  the  date  of  the  grant,  as  soon  as  the  sec- 
tions were  identified  by  a  legal  survey  and  the 
definite  location  of  the  road.  (Jatunn  y. 
Smith,  96  Cal.  164.) 

86.  The  act  of  Congress  of  July  1,  1868, 
granting  to  the  railroad  company  organised 
under  its  provisions  certain  odd  siactions  of 
land,  to  be  afterwards  located,  passed  to  the 
company  a  present  interest  in  the  lands  to  be 
designated  within  the  limits  therein  specifled, 
and,  upon  the  location  of  the  route  to  be  es- 
tablished, the  grant  became  specific,  and  at- 
tached itself  to  every  odd-numbered  section. 
(McLaughlin  v.  Menotti.  89  Cal.  854.) 

37.  Under  section  7  of  the  act  the  route  of 
the  railroad  was  definitely  settled,  so  that  the 
grant  attached,  when  a  map,  approved  by  the 
directors,  designating  the  route  of  the  pro- 
posed road,  was  filed  with  the  secretary  of  the 
interior,  and  no  adverse  right  could  be  ini- 
tiated between  the  time  it  was  so  filed  and 
the  time  when  the  notice  of  the  order  with- 
drawing the  lands  was  received  at  the  local 
land-office.  (McLaughlin  v.  Menotti,  89  Cah 
354.) 

38.  The  Pacific  Bailroad  Companies,  by  vir- 
tue of  the  acta  of  Congress  of  1862  and  18M, 
granting  them  lands  to  aid  in  the  construction 
of  a  railroad,  did  not  acquire  an  equity  in  the 
land  granted  which  state  courta  are  bound  to 
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respect,  until  commissioners,  appointed  under 
the  (oarth  section  of  the  act,  certified  that  the 
laitroad  and  tel^raph  line  bad  been  com- 
pleted on  a  subdivision  examined  by  them. 
(Bioder  ▼.  Natoma  Water  etc  Co.,  60  Ctel. 
«21.) 

39.  The  Pacific  Railroad  Oompanies,  byvir- 
tne  of  the  acts  of  Congress  of  1862  and  1864, 
granting  them  lands,  did  not  acquire  a  right 
to  abate  ditches  on  such  lands  as  a  nuisance, 
provided  the  ditch  owner  had  acquired  a  right 
to  the  use  of  water  which  was  recognized  by 
the  local  customs  and  decisions  of  the  courts 
prior  to  the  passage  of  the  act  of  Congress  of 
July  26,  1866,  granting  the  right  of  way  to 
ditui  owners  over  the  public  lands.  (Broder 
▼.  Natoma  Water  etc  Co.,  60  Cal.  621.) 

40.  As  the  legal  title  to  land  granted  to  the 
Central  Pacific  Railroad  Company  vested  in 
the  company  upon  identification  of  the  land, 
and  not  at  the  date  of  the  patent  issued  by  the 
United  States,  the  statute  of  limitations  com- 
menced to  run  in  favor  of  one  who  diverted 
the  waters  of  a  stream  upon  the  land  after 
such  identification  and  prior  to  the  date  of  the 
patent,  from  the  date  of  the  diversion,  as 
against  the  railroad  company  and  its  gran- 
tees.   (Jatunn  v.  Smith,  95  Cal.  164.) 

41.  The  recitals  in  the  patent  from  the 
United  States  to  the  Central  Pacific  Railroad 
Company,  showing  that  the  line  of  the  rail- 
road was  definitely  located,  and  that  the  com- 
pany afterwards  filed  with  the  register  and 
receiver  at  Sacramento  a  selection  of  the  land 
under  the  acts  of  Congress,  and  that  such 
selection  was  properly  certified  to  or  approved 
l^  soch  register  and  receiver,  are  sufficient 
IHTOof  of  the  fact  that  the  land  was  at  the  date 
of  its  selection  surveyed  by  authority  of  the 
United  States,  and  identified  as  land  to  which 
the  grant  made  to  the  company  bad  then  at- 
tached, and  that  the  costs  of  such  survey  and 
other  fees  required  by  law  had  been  paid  by 
SDch  company.  (Jatunn  t.  Smith,  95  Cal. 
154.) 

42.  Under  section  7  of  the  act  of  Congress 
of  July  1,  1862,  providing  that  the  railroad 
company  shall  designate  the  general  route  of 
the  road  as  near  as  may  be,  and  shall  file  a 
map  of  the  same  in  the  department  of  the  in- 
tenor,  and  that  the  secretary  of  the  interior 
■hall  thereupon  cause  the  lands  to  be  with- 
drawn from  pre-emption,  private  eatry,  and 
sale,  the  filing  of  the  map  and  an  order  of  the 
secretary  withdrawing  the  lands  precluded  the 
acquisition  or  initiation  of  any  right,  other 
than  that  of  the  company,  in  any  of  the  odd- 
nnmbered  sections  of  land.  (McLaughlin  y. 
Menotti,  89  Cal.  354.) 

43.  When  railroad  lands  granted  to  the  Pa- 
cific Railroads  are  withdrawn  from  pre-emp- 
tion and  sale  by  the  direction  of  the  secretary 
of  the  interior,  it  will  be  presumed  that  the 
iMlroad  company  had  filed  a  map  designating 
the  general  route  of  the  road.  (Weaver  v. 
Fairdiild,  60  Cal.  360.) 

44.  Upon  the  filing  of  the  plat  of  the  Cen- 
tral  Pacific  Railroad,  only  the  vacant  odd- 
numbered  sections  within  the  twenty-miles 
limit  were  withdrawn,  and  the  even-num- 
bered sections  remained  subject  to  me-emp- 
tion   and  homestead  as   before.     fPratt  v. 


Crane,  58  Oal.  583;  Carr  t.  Crane,  69  Oal. 
302.) 

45.  The  lands  having  been  disposed  of  to 
the  railroad  company,  the  land  department 
had  no  jurisdiction  to  transfer  them,  and  iti 
listing  thereof  to  the  state  was  inoperative 
and  void ;  and  the  facts  showine  such  invalid- 
ity are  admissible  in  an  action  of  ejectment  by 
the  grantees  of  the  railroad  company  against 
a  defendant  claiming  under  the  state.  (Mc- 
Laughlin V.  Menotti,  89  Cal.  354.) 

46.  The  Atlantic  and  Pacific  Railroad  Com- 
pany, not  having  constructed  any  railroad  in 
the  state  of  California,  never  had  either  a 
presenter  prospective  right  to  any  indemnity 
or  lieu  lands  within  the  state  of  California ; 
and  land  in  said  state  within  the  primary 
limits  and  terms  of  the  grant  of  March  3, 1871, 
to  the  Southern  Pacific  company,  which  con- 
structed a  branch  line  of  road  from  Tehachapi 
Pass,  by  way  of  Los  Angeles,  to  the  Texas  Pa- 
cific Railroad,  at  or  near  the  Colorado  river, 
and  performed  all  the  conditions  of  said  grant 
necessary  to  entitle  it  to  a  patent,  passed  by  a 
perfect  title  to  the  Southern  Pacific  company, 
which  attached  to  specific  land  at  the  date 
when  the  map  of  the  definite  location  of  the 
road  was  filed  in  the  office  of  the  commissioner 
of  the  general  land-office,  notwithstanding 
said  land  may  have  been  within  the  indem- 
nity limits  of  the  prior  arant  to  the  Atlantic 
and  Pacific  company.  (Forrester  v.  Scott,  92 
Cal.  398.) 

47.  A  mere  tre^>asser  on  land  situated 
within  the  indemmty  limit  grant  to  the  At- 
lantic and  Pacific  Railroad  (k>mpany,  having 
no  contract  with  or  authority  from  said  com- 
pany, cannot  avail  himself  of  the  rights  of 
that  company  in  attacking  a  void  patent 
issued  by  the  government  of  the  United  States 
for  the  same  land  to  the  Southern  Pacific 
Raiload  Company.  (Foss  v.  Hinkell,  78  Cal. 
168.) 

^  48.  One  who  has  simply  entered  upon  pub- 
lic land  and  improved  it,  without  comi>lying 
with  the  laws  providing  for  the  acquisition  ot 
the  title,  is  not  possessed  of  a  "  lawful  claim" 
within  the  meaning  of  section  4  of  the  act 
of  Congress  of  July  2,  1864,  reserving  from 
its  operation  any  pre-emption,  homestead, 
swamp  land,  or  other  "  lawful  claim."  (Mc- 
Laughlin V.  Menotti,  89  Cal.  354.) 

49.  The  (^^uestion  whether  a  prior  settler 
upon  lands  included  within  the  grant  to  the 
railroad  company  is  a  bona  fide  settler  within 
the  meaning  of  the  act  of  1864  is  a  question 
of  fact ;  and  the  failure  of  the  couit  to  find  the 
ultimate  fact  of  a  bona  fide  settlement  in  an 
action  of  ejectment,  where  such  a  settlement 
is  relied  on  by  the  defendant  to  defeat  the 
title  of  the  railroad  company,  leaves  the  ques- 
tion as  to  which  party  has  the  better  title  un- 
certain and  unsettled,  and  is  error  entitling 
the  defendant  to  a  new  trial.  (McLaughlin  v. 
Menotti,  89  Cal.  354.) 

60.  A  party  who  has  entered  upon  public 
land  to  acquire  the  title  from  the  government 
as  a  bona  fide  settler  prior  to  the  railroad 
grant  must  show  his  good  faith  by  diligently 
complying  with  the  requirements  of  the  law 
under  which  he  expects  to  secure  the  title, 
and  must  be  entitled  to  initiate  a  valid  claim 
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nnder  the  l*w.    (McLaoghlin  t.  Menotti,  89 
Oal.  864.) 

61.  If  the  line  of  the  Pacific  railroad  waa 
definitely  fixed  before  a  pro-emptor,  liying  on 
an  odd  section  granted  to  said  rmd,  which  nad 
been  surveyed,  bad  filed  his  declaratory  state- 
ment, then,  although  he  afterward  files  such 
statement  and  receives  a  patent,  the  railroad 
company  has  the  better  title.  (Weaver  v. 
FairchUd,  50OaL360.) 

62.  Evidence  that  a  party  was  in  possession 
of  public  land,  and  was  entitled  to  a  home- 
stead entry,  and  made  application  therefor, 
which  waa  refused,  without  a  showine  that  he 
paid  or  offered  to  pa^r  the  register's  fees,  does 
not  bring  ttie  case  within  the  exception  in  a 
legislative  grant  to  a  railroad  company,  of 
lands  to  which  pre-emption  or  homestead 
claims  were  attached  "  at  the  time  the  line  of 
said  road  is  definitely  fixed."  (Southern  Pac. 
R.  B.  Oo.  v.  Pnrcell,  77  Cal.  69.) 

63.  The  grant  made  to  the  Central  Pacific 
Railroad  Company  of  California,  bv  the  acts 
of  Congress  of  July  1,  1862,  and  July  2,  1864, 
gave  to  said  company  and  its  aligns  a  title  to 
the  odd  sections  within  the  limits  of  the  grant 
which  were  included  within  the  bonnoariee 
of  an  inchoate  Mexican  gptnt,  proceedings 
for  the  confirmation  of  which  were  pending 
when  said  acts  were  passed,  but  which  was 
afterwards  rejected  by  the  courts  of  the 
United  States.  (Central  Pac.  B.  B.  Co.  v. 
Yolland,  49  Cal.  438.) 

Cited  49  Cal.  448,  462;  orerroled  62  Oal. 

206. 

54.  A  patent  to  the  Southern  Pacific  Bail- 
road  Company  of  land  which  was  included 
in  the  exterior  limits  of  a  Mexican  grant, 
which  was  sub  judice  at  the  date  of  the  grant 
by  Congress  to  that  railroad  company,  is  void 
from  the  beginning,  such  land  having  been 
reserved  from  the  grant.  (Foes  t.  Hinkell, 
78  C^.  168.) 

66.  A  patent  issued  to  the  Central  Pacific 
Raibroad  Company,  as  the  successor  in  inter- 
est of  the  Western  Pacific  Railroad  Company, 
under  the  acts  of  July  1,  1862,  and  July  2, 
1864,  for  land  within  the  exterior  limits  of  a 
Mexican  f;rant  which  was  sub  iudice  when 
the  lands  mcluded  in  the  railroaa  grant  were 
withdrawn  from  entry  and  sale,  is  void  as  to 
BOCh  land,  it  being  a  "  government  reserva- 
tion "  within  the  meaning  of  the  act  of  1864. 
(C!arr  v.  Quigley,  79  Oal.  130.) 

56.  Land  included  within  the  exterior 
boundaries  of  a  Mexican  grant,  an  applica- 
tion for  the  confirmation  of  which  was  pend- 
ing when  the  grants  were  made  to  the 
Central  Pacific  Railroad  (Company  by  the  acts 
of  dongress  passed  July  1,  18iS2,  and  July  2, 
1864,  and  which  grant  was  afterwards  re- 
jected, did  not  pass  to  said  railroad  com- 
pany Dy  said  acts  of  Congress.  (McLaughlin 
v.  Fowler,  52  Cal.  203.) 

67.  A  patent  issued  to  the  Western  Pacific 
Railroad  Com  panv,  under  the  act  of  July  2, 
1864,  for  land  within  the  limits  of  a  Mexican 
grant  sub  judice  at  the  date  of  the  with- 
drawal of  the  lands,  is  void,  and  may  be  at- 
tacked collaterally.  (Carr  v.  Quigley,  57  Cal. 
SU4.) 


Cited  63  Cal.  211;  64  Oal.  517;  78  Gal.  161: 
overruled  63  Oal.  216,  218;  distinguished 
78  Cal.  240,  241. 

58.  The  odd  sections  of  land  included  within 
the  boundaries  of  a  rejected  Mexican  grant 
which  was  rejected  after  the  passage  of  the 
acts  of  (Congress  of  Jul^  1,  1862,  and  Juljr  2, 
1864.  granting  land  in  aid  of  the  construction 
of  the  Central  Pacific  Railroad  Company  of 
California,  passed  by  said  acts  to  the  rail- 
road company,  and  the  State,  after  the  pas- 
sage of  said  acts,  could  not  selcict  such  sections 
as  lieu  lands.  (Central  Pac.  R.  R.  Co.  t.  Rob- 
inson, 49  Cal.  446.) 

Cited  49  Cal.  452. 

59.  The  grant  of  land  made  to  the  Central 
Pacific  Railroad  Company  of  California  by 
the  acts  of  Congress  of  July  1, 1862,  and  July 
2,  1864,  gave  said  company  a  title  to  the  odd 
sections  within  the  limits  of  the  grant,  as 
against  a  claimant  nnder  a  Mexican  grant, 
which  was  rejected  after  the  passage  of  said 
acts.  (Kaiser  v.  McLaughlin,  49  CSl.  449.) 
Overruled  62  Cal.  206. 

60.  A  patent  issued  by  the  United  States 
government  to  the  Central  Pacific  Railroad 
Company,  for  land  included  within  the 
boundaries  of  the  grant  made  to  it  by  the  act 
of  Congress  of  July  1,  1862,  and  the  amend- 
atory act  of  July  2,  1864,  is  not  oonclnsive  evi- 
dence that  the  land  covered  by  the  patent  is 
nonmineral  in  character;  and  a  person  claim- 
ing the  land  nnder  a  subsequent  mining  patent 
in  an  action  by  him  to  quiet  his  title  against 
a  grantee  of  the  railroaa  company,  may  show 
that  tihe  land  is  mineral,  and  therefore  ex- 
cepted from  the  operation  of  the  grant  to  the 
company,  and,  upon  such  showingueing  made, 
is  entitled  to  have  his  title  quieted.  (Chicago 
Quartz  Min.  Co.  v.  Oliver,  76  Oal.  194.) 
Cited  86  Oal.  486;  distinguished  78  Cal.  240. 

61.  The  court  assumes,  for  the  purposes  of 
a  dedsion,  that  lands  containing  cmnabar  or 
quicksilver  are  mineral  lands,  within  the 
meaning  of  the  act  of  Congress  paused  July 
1,  1862,  granting  lands  to  the  Western  Pacific 
Siailroad  Company  of  California  to  aid  in  the 
construction  of  a  railroad.  (McLaughlin  v. 
Powell.  50  Cal.  64.) 

62.  A  patent  to  the  Western  Pacific  Rail- 
road Company  of  California  of  land  granted 
to  said  company  by  Congress  to  aid  in  build- 
ing its  railroad,  is  relevant  evidence  tending 
to  prove  the  title  of  the  company  to  the  land 
granted,  in  an  action  of  ejectment  brought 
by  the  company  or  its  grantee,  without  first 
proving  that  the  land  is  not  mineral.  (Mc- 
LaughRn  v.  Powell,  50  Oal.  64.) 

Cit^  63  Oal.  218 ;  86  Oal.  486. 

63.  The  question  not  decided  whether  the 
plaintiS  in  ejectment,  who  relies  on  a  patent 
to  the  Western  Pacific  Railroad  Company, 
must  prove  that  the  demanded  premises  are 
not  mmeral  lands,  or  are  not  within  the  ex- 
ceptions contained  in  the  grant.  (McLaugh- 
lin ▼.  Powell,  50  Cal.  64.) 

64.  If  the  plaintiff,  in  ejectment,  relies  on  a 
patent  to  the  Western  Pacific  Railroad  Com- 
pany of  California,  for  land  granted  to  aid  in 
the  construction  of  its  railrmul,  which  patent 
excepts  from  the  transfer  all  mineral  lands, 
the  defendant  may  prove  that  the  demanded 
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premiaea  are  mineral  lands.    (McLaughlin  v. 
Powell,  60  Oal.  64.) 

Cited  75  Cal.  198:  distineoiahed  78  Cal.  240, 
241. 

65.  A  patent  to  the  Western  Padflc  Rail- 
road ComiMiny  which  excepta  from  the  trans- 
fer "  all  mineral  lands,  should  any  be  found 
to  exist  in  the  tracts  described,"  does  not  con- 
vey lands  which  are  mineral.  (McLaughlin 
V.Powell,  60  CaL  64.) 

66.  The  fact  cannot  be  aaanmed  that  all  the 
lands  described  in  such  patent  are  mineral 
lands,  as  the  exception  does  not  necessarily  ex- 
tend to  all  the  tracts  granted.  (McLaughlin 
▼.  PoweU,  50  Oal.  64.) 

Railroad  lands,  right  to  enter  upon  to 
mine.    See  Minea  and  Mining,  V,  2,  a.  ' 

Grants  containing  mineralB.  See  Mines 
and  Mining,  16. 

Minora!  lands,  railroad  lands  covering. 
See  poet,  73. 

67.  By  the  act  of  Ciongieaa  of  July],  1862, 
entitled  "An  act  to  aid  in  the  oonatmction  of 
a  railroad,  etc."  tiie  "  timber"  growing  on  the 
odd-numbered  sectiona  of  public  mineral 
landa  of  the  United  Statea  was  granted  to  the 
Central  Pacific  Railroad  (k>mpanv  of  Califor- 
nia ;  and  under  the  term ' '  timber  "  ia  included 
all  trees  and  wood.  Held,  accordingly,  that 
a  sabeequent  patentee  of  such  lands  took  no 
title  to  the  timber.  (Garr  t.  Central  Pac. 
R.  B.  Co.,  66  Cal.  192.) 

68.  In  an  action  to  qaiet  title  based  upon  a 
patent  purportini;  to  have  been  issued  in  pur- 
suance of  the  grant  bv  Congresa  to  the  South- 
em  Pacific  Railroad  Company,  the  defendant 
may  ahow  that  the  land  included  in  the 
patent  was  swamp  and  overflowed  land,  and 
therefore  excepted  from  the  congressional 
nant.  (Southern  Pac  R.  R.  Co.  v.  Mc- 
Cosker,  67  Cal.  67.) 

ated  83  Cal.  107 ;  85  Cal.  486. 

Grants  of  rights  of  way  and  land  adjoining 
by  Congress.    See  post,  IV. 

Location  of  military  land  warrant  before 
grant  to  railroad.    See  Public  Lands,  VII. 

Spanish  grant,  whether  subject  to  railroad 
grant.     See  Mexican  Lands,  I,  20. 

Selection  of  land  granted  to  railroad,  con- 
firmation of.    See  Public  Landa,  627. 

Patent  to  railroad  for  lands,  deception  of 
land  officers.    See  Public  Lands,  778. 

Grant  to,  rights  of  settler.  See  Public 
Lands.  S51. 

Rights  of  occupant  of  public  land  against 
trespasser.    See  Public  Lands,  130. 

Withdrawal  of  railroad  lands,  presumptions 
as  to  validity.    See  Public  Landa,  688. 

Railroad  grants,  taxation  of.  See  Taxa- 
tion, 104. 

IT.  Right  of  ITajt  dnnt  or  CondemiuitloQ 

•f)  Damages. 

09.  The  act  of  Congress  of  August,  1852, 
which  gives  to  railroad  and  other  companies, 
on  complying  with  certain  conditions,  a  right 
of  way  over  the  public  lands,  does  not  confer 
apon*tbe  companies  availing  themselves  of  its 
provisions  the  right  to  enter  upon  premiaea  in 
the  actual  occupancy  of  a  settler  without  com- 
penaating  him  for  the  damage  done  to  hia  poa- 


aesaion.     (California  Northern  R.  R.  Go.  v. 
Gould,  21  Cal.  254.) 
Cited  IS  Nev.  97. 

70.  The  f|urpoae  of  the  act  of  Congress  was 
merely  to  give  a  right  to  enter  upon  the  pub- 
lic lands,  aasuming  them  to  be  vacant,  and  its 
effect  is  to  relinquish  to  the  companies  com- 
plying with  its  requirements  any  claim  for 
compensation  that  might  belong  to  the  United 
Statea,  aa  proprietor,  under  any  proceeding, 
by  virtue  of  a  state  law,  to  appropriate  the 
land  for  public  uae.  (California  Northern 
R.  R.  Co.  V.  Gould,  21  Cal.  254.) 

71.  The  grant  by  Congresa  of  the  right  of 
way  over  the  public  lands  to  the  Central  Pa- 
cific Railroad  Company,  vests  in  the  company 
the  full  and  ample  right  to  enter  upon  the 
four  hundred  feet  in  width,  and  use  the  same 
for  railroad  purposes,  and  a  mere  naked  pos- 
sessor cannot  prevent  such  entry,  or  recover 
damages  for  an  injury  necessarily  done  to  his 
possession  or  improvements  by  such  entry. 
(Doran  v.  Central  Pac.  R.  R.  Co.,  24  Cal.  246.) 
Cited  2  Idaho.  907. 

72.  The  right  of  waj  over  a  strip  of  land 
two  hundred  feet  in  width  on  each  side  of  its 
road,  granted  to  the  Central  Pacific  Railroad 
Company  by  the  second  section  of  the  act  of 
Congress,  passed  July  1, 1862,  extends  to  and 
covers  all  public  lands,  whether  mineral  or 
not.  (Doran  v.  Central  Pac.  R.  R.  Co.,  2i 
Cal.  246.) 

Cited  5  Mont.  649. 

73.  The  proviso  to  section  8  of  said  act,  ex- 
cepting mineral  lands  from  its  operation,  re- 
fers to  the  alternate  sections  granted  to  said 
company,  and  has  no  reference  to  the  grant 
of  the  right  of  way  in  section  2.  (Doran  v. 
Central  Pac.  R.  R.  Co.,  24  Cal.  246.) 

74.  The  act  of  C!ongress  of  July  1,  1862, 
granting  to  the  Central  Pacific  Railroad  Com- 
pany a  ri^ht  of  way  two  hundred  feet  in  width 
on  each  side  of  its  road,  did  not  grant  a  mere 
easement  for  the  construction  and  operation 
of  its  road,  but  operated  as  a  special  erant  of 
land,  and  is  a  conclusive  legislative  determi- 
nation of  the  reasonable  and  necessary  quan- 
tity of  land  to  be  dedicated  to  this  public  use, 
and  gave  to  the  grantee  the  exclusive  right  to 
the  possession  oi  all  the  land  embraced  in  the 
grant  of  such  right  of  way;  and  the  railroad 
company  may  maintain  an  action  of  eject- 
ment to  recover  possession  of  the  whole  of 
the  four  hundred  feet  so  granted,  although 
only  occupying  a  small  portion  thereof  for  its 
roadbed.  (Southern  Pac  C!o.  t.  Burr,  86  CaL 
279.) 

76.  The  right  of  snch  railroad  companv  to 
recover  the  land  so  granted  is  not  affected  by 
the  fact  that  it  offered  to  lease  to  defendant 
the  parcel  in  dispute,  as  the  defendant  had  no 
right  to  inclose  or  occupy  the  land  without 
permission  of  the  railroad  company.  (South- 
em  Pac.  (k).  V.  Burr,  86  Cal.  279.) 

76.  In  an  SKstion  of  ejectment  by  the  succes- 
sor in  interest  of  the  (Central  Pacific  Railroad 
Company  to  recover  possession  of  a  strip  of 
land  forming  part  of  tne  right  of  way  granted 
to  the  companv  by  Congress,  evidence  is  not 
admissible  to  snow  possession  of  the  land  by 
the  predecessors  of  the  defendant  prior  to  the 
railroad  grant,  and  that  they  were  qualified 
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]»re-emptor8,  if  it  appears  that  none  of  them 
procoTM  title  to  the  land  before  it  was  granted 
to  the  raihx>ad  company.  (Southern  Pac.  Oo. 
T.  Burr,  86  Cal.  279.) 

77.  The  right  of  way  granted  to  the  Central 
Pacific  Railroad  Company  of  California,  over 
the  public  lands  of  the  United  States,  for  its 
road,  became  perfect  upon  the  filing  of  the 
plat  of  the  location  of  the  railroad  in  the 
proper  land-ofiSce,  as  against  pre-emptioners 
who  had  not  perfected  their  pre-emption  right 
by  payment  of  the  price  of  tne  land.  (West- 
ern Pac.  R.  R.  Co.  V.  Tevis,  41  Cal.  489.) 
Cited  6  Mont.  647. 

78.  A  claimant  of  public  land,  within  the 
meaning  of  the  third  section  of  the  act  of 
Congress  granting  a  right  of  way  over  the 
public  lands  to  the  Union  and  Central  Pacific 
railroad  companies,  is  one  who  has  an  inter- 
est in  the  land  recognized  by  the  laws  of  the 
United  States.  One  who  is  a  pre-emptioner, 
but  has  not  paid  for  the  land,  is  not  such 
claimant.  (Western  Pac  R.  R.  Co.  t.  Tevis, 
41  Cal.  489,) 

79.  Congress  has  the  power  to  grant  aright 
of  way  for  a  railroad  over  public  lands  which 
are  occupied  by  persons  who  have  the  right 
to  pre-empt,  but  Tiave  not  yet  perfected  that 
right  by  proving  up  and  making  payment  for 
^e  land.  (Western  Pac.  R.  R.  Co.  t.  Tevis, 
41  Cal.  489.) 

Cited  68  Cal.  143;  86  Cal.  282;  89  Cal.  864, 
366. 

80.  In  a  proceeding  to  condemn  land,  a  rail- 
road corporation,  under  section  465  of  the 
Chvil  Code,  has  power  to  acquire  a  right  of 
way  in  accordance  with  the  most  ^van- 
tageous  route  for  its  road ;  and  the  taking  for 
such  purpose  is  not  rendered  unnecessary  by 
the  fact  that  it  had  previously  purchased  a 
less  advantageous  right  of  way  over  the  land 
of  the  defendant.  (Eel  River  etc  R.  R.  Co. 
T.  Field,  67  Cal.  429.) 

81.  The  general  railroad  law  has  not  given 
to  any  company  organized  under  it  the  right 
to  condemn  or  use  any  lands  owned  or  pre- 
viously located  and  appropriated  for  railroad 
purposes  by  another  railroad  company,  except 
where  it  may  be  necessary  for  one  railroad  to 
cross  another.  Land  once  located  by  a  com- 
pany, who  are  proceeding  in  good  faith  and 
with  reasonable  diligence  in  the  construction 
of  their  road,  cannot  be  taken  from  it  and 
appropriated  by  another  company.  (Contra 
Costa  R.  R.  Co.  v.  Moss,  23  Cal.  323.) 

Cited  31  Cal.  217. 

82.  The  complaint  in  an  action  by  a  raibroad 
to  obtain  a  rignt  of  way  over  the  right  of  way 
of  another  railroad  need  not  allege  the  value 
of  the  property  sought  to  be  condemned. 
(California  Southern  R.  R.  Co.  v.  Southern 
Pac.  R.  R.  Co.,  67  Cal.  69.) 

Cited  83  Cal.  610 ;  88  Cal.  66. 

83.  The  complaint  to  acquire  a  right  of  way. 
after  stating  the  general  route  of  the  proposed 
road,  alleged  that  the  termini  were  to  be  Na- 
tional City  and  ' '  a  connection  with  the  Atlan- 
tic and  Pacific  Railroad  Company  at  or  near 
the  thirty-fourth  parallel  of  north  latitude  in 
the  state  of  California."  Held,  that  the  ter- 
mini were  alleged  with  sufficient  certainty. 


(California  Southern  R.  R.  Co.  v.  Southern 
Pac.  R.  R.  Co.,  67  Cal.  69.) 

84.  Under  section  1244  of  the  Code  of  Civil 
Procedure  a  proceeding  by  a  railroad  corpo- 
ration to  acquire  a  right  of  way  across  tb» 
right  of  way  of  another  railroad  company,  and 
a  proceeding  to  acquire  a  right  of  way  over 
lands  which  the  defendant  owns  in  fee,  may 
be  united.  (California  Southern  R.  R.  C!o. 
T.  Southern  Pac  R.  R.  Co.,  67  Cal.  59.) 

86.  Where  a  railroad  company  applies  tor 
the  appointment  of  a  commission  to  ascertain 
the  value  of  and  condemn  land  needed  by  it 
for  right  of  way,  and  makes  the  parties  in 
possession  defendants  to  their  application,  the 
latter  are  entitled  to  have  the  compensation, 
as  determined  by  the  commission,  paid  to 
them,  although  third  parties  have  given  no- 
tice of  their  ownership  of  the  land.  (Sacra- 
mento Valley  R.  R.  Co.  v.  Moftatt,  7  Cal.  577.) 

86.  In  the  absence  of  circumstances  making 
the  cost  of  fences  an  element  of  damage,  the 
provisions  of  the  statute,  imposing  on  a  ndl- 
road  company  the  duty  of  fencing  its  road  or 
to  pay  for  fencing,  do  not  aSect  the  question 
as  to  the  compensation  to  be  paid  for  taking 
the  land  or  imposing  an  easement  upon  it. 
(California  Southern  R.  R.  Cc  v.  Southern 
Pac.  R.  R.  Co.,  67  Cal.  59.) 

Cited  94  Cal.  434. 

87.  When  the  answer  in  a  proceeding  to 
condemn  land  for  a  railroad  fails  to  allege 
that  fences  and  cattle  guards  were  necessary, 
the  failure  to  find  upon  such  issue  is  not  error. 
(Moran  v.  Ross,  79  Cal.  159.) 

88.  If,  by  the  construction  of  a  railroad 
through  the  inclosure  of  a  farmer,  it  is  made 
necessary  to  construct  fences  on  either  side  of 
the  road,  to  protect  his  crops,  the  cost  of  such 
fences  must  be  included  in  the  compensation 
to  be  paid  by  the  railroad  conipany.  (Sacra- 
mento Valley  R.  R.  Co.  v.  Moftatt,  6  Oal.  74.) 
Cited  29  Cal.  117 ;  42  Cal.  68. 

89.  So  far  as  the  value  of  the  property  to 
be  taken  is  concerned,  in  a  proceeding  by  a 
railroad  to  obtain  a  right  of  way  across  the 
right  of  way  of  another  road,  the  verdict  of 
the  iury  is  conclusive,  although  perhaps  a  new 
trial  may  be  allowed  by  the  court.  All  other 
issues  of  fact  mav  be  submitted  to  the  jury. 
(California  Southern  R.  R.  Oo.  v.  Sonthem 
Pac.  R.  R.  Co.,  67  Cal.  59.) 

90.  A  steam  railroad  corporation  cannot  ac- 
quire a  right  of  wav  for  its  road  over  a  street 
in  a  municipality  tne  fee  in  which  is  owned 
by  an  abutting  proprietor,  except  upon  com- 
pensation first  maae  to  him.  (Weyl  v.  So- 
noma Valley  R.  R.  (30.,  69  Cal.  202.) 

Cited  87  Cal.  598,  602. 

Using  same  track  or  road  with  another  com- 
pany, compensation.    See  post,  X,  1. 

91.  In  a  proceeding  by  a  railroad  comi>any 
to  condemn  land  for  the  use  of  its  road,  it  is 
not  an  abuse  of  discretion  for  the  court  to  re- 
fuse to  recall  the  jury,  after  they  had  retired 
for  deliberation,  for  the  purpose  of  submitting 
to  them  a  special  issue,  which  is  embraced 
within  another  issue  alreadv  submitted  to 
them.  (California  Cent.  R.  R.  Co.  v.  Hooper, 
76  Cal.  404.) 

92.  In  a  proceeding  by  a  raibroad  to  obtain 
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•  right  of  way  over  the  right  of  way  of  another 
nilroad,  the  iadsment  on  the  assessment  of 
damages,  and  adjudicating  that  the  nse  is 
wiblic,  the  taking  necessary,  etc,  is  the  final 
jodgment ;  the  final  order  of  condemnation  is 
•  special  order  matle  after  final  judgment,  and 
an  appeal  therefrom  must  be  taken  within 
Bzty  aays  after  its  entry.  (California  South- 
on  R.  B.  Co.  y.  Itouthem  Pac  R.  B.  Co.,  67 
GaLSe.) 

93.  Where,  in  a  proceeding  to  condemn 
lands  for  railroad  purposes,  the  railroad  com- 
pftny  had  already  obtainea  a  deed  from  M., 
who  was  by  it  made  a  party  to  the  proceeding 
granting  the  demanded  right  of  way,  and  the 
oranmissionera,  nevertheless,  awarded  him 
damages,  held,  that  as  the  rieht  of  way  was 
already  secured  by  contract,  M.  must  look  for 
his  compensation  therefor  under  his  con- 
tract, and  that  the  report  of  the  commission- 
ers aa  r^iards  M.  must  be  set  aside,  and  the 
court  below  directed  to  dismiss  the  proceed- 
ings aa  to  him.  (Western  Pac  B.  B.  Co.  t. 
Beed,  35  Gal.  621.) 

94.  Where  the  owner  of  the  lots  claimed 
that  he  was  entitled^  to  recover  for  the  dam- 
ages to  his  lot,  involved  in  the  first  suit,  by 
reason  of  the  construction  and  operation  of  a 
switch  and  side-track  since  the  judgment  in 
the  first  action,  and  the  court  ruled  in  his 
favor  in  that  regard,  but  he  failed  to  prove 
any  damages  accruing  specially  by  reason  of 
such  construction,  a  verdict  in  favor  of  the 
railroad  company  will  not  be  disturbed. 
(Beronio  y.  Southern  Pac  B.  B.  Co.,  86  Cal. 
416.) 

Taking  private  property  for.  See  Eminent 
Domain,  iV,  3,  a. 

Unlawfully  constructed  in  i>ark.  See  Pur- 
prestnres,  2. 

Boad-bed,  definition.    See  Taxation,  482. 

Boadway,  definition.    See  Taxation,  482. 

lltle,  what  passes,  on  contract  to  convey  by 
laUroad.    See  Vendor  and  Vendee,  52. 

Sale  by  guardian  of  land  for  railroad.  See 
Guardian  and  Ward,  V,  6,  c,  A. 

Contract  to  convey  to  on  consideration  of 
eontinaed  operation.  See  Specific  Perform- 
ance, 123, 124. 

T*  CrMstnr  Traek  of  Another  Ballroad; 
Tearing  np  Traek. 

95.  The  qnesticm  whether  the  manner  of 
crossing  the  right  of  way  of  another  railroad 
is  compatible  with  the  greatest  public  benefit 
and  least  raivate  injury  is  one  of  fact  to  be 
determined  with  reference  to  the  circum- 
stanoes  of  the  case.  (California  Southern  B. 
B.  (>>.  y.  Southern  Pac.  B.  B.  C;o.,67  Cal.  59.) 

Bnht  of  street  railroad  to  cross  track  of 
anouer  road.    See  post,  243. 

Bight  of  way  over  lands  of  another  com- 
pany.   See  ante,  81,  et  seq.,  89,92. 

96.  The  whole  of  the  road  as  laid  out  hav- 
ing been  dedicated  as  a  highway,  a  railroad 
corporation  has  a  right  to  construct  its  rail- 
road therein,  and  may  enjoin  a  grantee,  whose 
land  is  adjacent  to  the  part  of  the  road  not 
aetoally  used  by  the  public,  from  tearing  up 
its  track.  (Southern  Pac  B.  B.  Co.  v.  Ferris, 
93  Cal.  263.) 


TI*  Blgbts  Incidental  to  Management  of. 

97.  Under  the  act  for  the  incorporation  of 
railroad  companies,  passed  May  20,  1861,  rail- 
road corporations  possessed  all  the  powers 
and  privileges,  for  tne  purpose  of  carrying  on 
the  ousiness  of  the  corporation,  that  private 
individuals  and  naturalpersons  had.  (Pixley 
y.  Western  Pac.  B.  B.  Co.,  33  Cal.  183.) 

98.  A  grant  by  the  legislature  of  the  right 
to  build  a  street  railroad  over  a  designat«d 
route,  which  crosses  a  navigable  stream,  in- 
cludes the  right  to  build  a  bridge  over  the 
stream.  (People  ex  rel.  Board  of  State  Har- 
bor Commissioners  y.  Potrero  etc  B.  B.  Co., 
67  Cal.  166.) 

99.  A  license  granted  by  a  municipality  to 
a  railroad  company  to  run  a  line  of  cable 
cars  along  the  streets  of  the  city  does  not  au- 
thorize the  company  to  construct  aud  operate 
a  stationary  engine  upon  its  land  in  such  a 
manner  m  to  interfere  with  the  comfortable 
enjoyment  of  his  premises  by  an  adjoining 
proprietor.  (Tuebner  y.  California  Street 
B.  K.  Co.,  66  Cal.  171.) 

Cited  72  CaU  251. 

100.  Bailroad  companies  have  the  right  to 
own  and  control  steamboats  for  the  purpose 
of  transporting  their  freight  and  passengers 
across  navigable  waters  on  the  line  and  con- 
stituting a  part  of  their  routes,  and  those 
lying  at  the  end  of  their  roads,  separating 
them  from  the  ostensible  and  substantial  ter- 
mini of  their  routes.  (Wheeler  v.  San  Fran- 
cisco etc.  B.  B.  Co.,  81  Cal.  46.) 

Cited  19  Nev.  131. 

101.  Whether  workshops  for  repairing  and 
safely  keeping  the  cars  and  locomotives  of  a 
railroad  are  necessary  appendages  to  a  rail- 
road, and  whether  land  sought  to  be  con- 
demned as  a  site  for  such  workshops  is  really 
needed  for  that  purpose,  are  questions  of  fact 
on  which  issues  may  be  joined,  to  be  decided 
at  the  trial.  (Southern  Pac  B.  B.  Co.  y. 
Baymond,  53  Cal.  223.) 

Distinguished  79  Cal.  164. 

Tn.  Contracts  of;  Issnanee  of  Bonds; 
Bights  and  Priority  of  Bondhold- 
ers; Beeelyen. 

102.  If  a  contract  with  a  railroad  company 
for  constructing  its  road  provides  that  the 
contractor  shall  not  deviate  from  the  contract, 
nor  receive  any  pay  for  extra  work,  unless  a 
written  order  for  the  same  is  made  and  signed 
by  the  engineer,  the  contractor  cannot  recover 
for  extra  work  done  on  the  verbal  order  of  the 
engineer,  even  if  there  is  anoUier  clause  in 
the  contract  which  provides  that  the  engineer 
may  direct  alterations  in  and  additions  to  the 
work.  (White  v.  San  Bafael  etc  B.  B.  Co., 
BO  Oal.  417.) 

Distinguished  14  Nev.  806. 

103.  The  provision  in  the  act  concerning 
railroad  corporations,  that  "  no  contract  shall 
be  binding  on  the  company  unless  made  in 
writing,"  refers  only  to  contracts  wholly  exec- 
utory ;  but  the  action  against  the  corporation 
on  such  verbal  executory  contracts  must  be 
brought  upon  an  implied  promise,  and  the 
recovery  must  be  limited  to  the  value  of  the 
benefit  received  by  the  corporation.     (Foulke 


Digitized  by 


Google 


2413 


RAILROADS,  VH,  VIII,  1,  2. 


T.  San  Diego  Southern  Fao.  R.  R.  Oo.,  61  (M. 

865.) 

Cited  67  Oal.  129. 

Dedication  by  is  not  ultra  vires.  See  Dedi- 
cation, 6. 

Lien  on  ^art  of.  See  Mechanics'  Liens^  163. 

Reservation  in  deed  by,  construction  of. 
See  Deeds,  317. 

Circular  offering  land,  acceptance  oL  See 
Vendor  and  Vendee,  I,  6. 

Purchasers  of  land  advertised  in  circular, 
priority.  See  Vendor  and  Vendee,  896,  et  sea. 

Mav  guarantee  bonds  of  another  ndlroad. 
See  Corporations,  366. 

104.  Section  16  of  the  act  of  1861,  as 
amended  by  section  1  of  the  act  of  May  14, 
1862,  aothorises  a  railroad  corporation,  by  a 
majority  vote  of  its  board  of  directors,  to  issue 
bonds  secured  by  a  mortgage  of  its  property 
and  franchises,  in  payment  of  debts  con- 
tracted, or  contracts  made,  for  constructing 
and  completing  its  road.  (McLane  t.  Placer- 
ville  etc.  R.  R.  Co.,  66  Oal.  606.) 

105.  The  instrument  sued  on,  although  exe- 
cuted to  trustees,  and  in  form  a  conveyance 
in  trust,  is  a  mortgage  of  the  form  naual  with 
such  securities  executed  by  railroad  corpora- 
tions, and  the  holders  of  the  bonds  secured  by 
it  are  entitied  to  the  same  benefit  they  would 
have  if  actually  made  parties  to  the  instm- 
ment.  (McLane  v.  Flacerville  etc  R.  R.  Co., 
66  Cal.  606.) 

106.  The  mortgage  provided  that  upon  de- 
fault in  the  payment  of  interest  for  one  vear, 
the  trustees  or  the  survivor  of  them  should  be 
entitled  to  take  possession  of  the  property 
mortgaged,  hold  it,  receive  and  collect  the  in- 
come and  profits  arising  from  it,  and  applv 
the  same  to  certain  stated  purposes.  Held, 
that  upon  the  happening  of  that  event,  a 
court  of  equity  had  power  in  an  action  to  en- 
force the  specific  execution  of  the  mortgage, 
to  appoint  the  surviving  trustee  a  receiver  of 
the  mortgaged  property,  to  put  him  in  pos- 
session thereof  pendente  lite,  and  the  road 
being  without  rolling  stock  or  other  equip- 
ments, to  authorize  him  to  make  provision 
for  operating  the  road  by  purchasing  the  nec- 
essary equipments,  so  as  to  secure  an  income 
and  profits.  (McLane  T.  Plaoerville  etc 
R.  R.  Co.,  66  Oal.  606.) 

107.  The  expenses  of  the  trustee  and  re- 
ceiver reasonably  incurred  in  the  discharge  of 
his  trust  are  a  lien  upon  the  trust  property 
prior  to  that  of  the  bondholders.  Among  the 
expenses  which  should  be  allowed  him  are 
reasonable  fees  for  counsel  employed  by  him 
in  the  proper  discbarge  of  his  trust,  the  cost 
of  litigation,  and  the  expenses  in  taking  care 
of,  protecting,  and  repairing  tiie  property  in 
his  charge.  (McLane  v.  Plaoerville  etc  B.  R. 
Co.,  66  Oal.  606.) 

108.  Under  the  circumstances  of  the  case, 
held,  that  money  expended  for  rolling  stock 
and  machinery  ehould  also  be  allowed.  (Mc- 
Lane T.  Plaoerville  etc  R.  R.  Co.  66  Oal. 
606.) 

109.  It  appeared  that  the  mortgagor  was 
insolvent ;  that  an  execution  purchaser  under 
a  junior  encumbrance  would  do  nothing  to 
discharge  the  interest;  that  the  operation  of 
the  rot^  by  the  trustee  would    result  in  a 


loss ;  that  the  trustee  had  no  proceeds  with 
which  to  make  repairs ;  and  that  the  road,  if 
unused,  would  necessarily  decay.  Held,  that 
the  court  had  power  to  order  a  sale  d  the 
property,  although  the  mortgage  did  not  in 
terms  authorize  a  sale  upon  default  in  the 
payment  of  interest,  and  the  bonds  had  not 
yet  matured.  (McLane  y.  Plaoerville  etc 
R.R.  Co.,  66  Oal.  606.) 

110.  A  purchaser  of  railroad  bonds  in  good 
faith,  and  for  their  market  value,  may  be  » 
bona  fide  holder,  although  some  of  the  inter- 
est coupons  attached  thereto  are  past  due  and 
unpaid  at  the  time  of  the  purchase.  (Mo- 
Lane  V.  Plaoerville  etc.  R.  R.  Co.,  66  Cal.  606.) 

Consent  to  appointment  of  receiver.  See 
Certiorari,  82. 

Receiver  of,  action  against.  See  Receivers, 
88. 

Property  of  in  hands  of  receiver  is  subject 
to  attachment.    See  Attachments,  116. 

Receiver  for,  effect  of  conveyance  by  oom- 
pauy.    See  Receivers,  27. 

Receiver,  liability  of.    See  Receivers,  46. 

Action  to  enforce  deed  of  trust  by  railroad, 
receiver  in.    See  Receivers,  17. 

yni.  Miinsgemeiit  of  Trains  and  LUblllix 
for  NegUfenee. 
/.  5/Mstf  of  Tfwnt, 

111.  Fifteen  miles  per  hour  is  not  reckless 
or  dangerous  speed  for  a  railroad  train  be- 
tween stations  outside  of  cities  and  towns. 
(Benson  v.  Central  Pac  R.  R.  Co.,  98  CaL 
45.) 

Speed  at  crossing.    See  post,  181, 135, 

2.  Treapaaatn  on  Track  and  Duty  Toward*. 

112.  A  person  who  walks  upon  a  railroad 
track  without  license  or  right  to  do  so  is  a 
trespasser.  (Toomey  t.  Southern  Pac  R.  R. 
Co.,  86  Cal.  374.) 

Cited  88  Cal.  406. 

113.  A  railroad  company  has  a  right  to  the 
use  of  its  track,  and  may  ordinarily  presume 
that  no  one  is  upon  it  to  be  injured.  It  owes 
to  persons  wrongfully  there  no  duty  to  look 
out  for  them  that  they  may  not  be  injured. 
Whatever  duty  it  owes  such  persons  arises 
after  and  because  they  have  been  discovered 
there  by  its  servants.  (Benson  v.  Central 
Pac  R.  R.  Co.,  98  Oal.  46.) 

114.  A  railroad  company  is  not  bonnd  to 
furnish  any  particular  kind  of  machinery  or 
appliances  for  the  benefit  of  a  trespasser,  or 
(when  not  aware  of  his  presence)  to  give  cao- 
tionary  signals  to  warn  him  of  the  approach 
of  its  trains,  and  its  omission  to  do  so  is  not 
negligence.  (Toomey  t.  Sonthem  Pac.  R.  R. 
Co.,  86  CJal.  874.) 

116.  A  statutory  provision  requiring  the 
bell  to  be  rung  or  whistie  blown  on  approach- 
ing a  crossing  is  tor  the  benefit  of  those  who 
use  the  crossing,  and  not  for  the  benefit  of 
trespassers  at  other  points,  and  such  trespas- 
sers cannot  complain  of  the  omission  to  com- 
ply with  the  statute,  even  though  they  woold 
nave  heard  the  signals  had  they  been  given, 
and  been  warned  Uiereby.  (Toomey  v.  South- 
ern Pac.  R.  R.  Co.,  86  Cal.  374.) 

116.  The   action  was    brought  to  recover 
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dama^  for  personal  iniories  inflicted  on  tlie 
plunuS  through  the  alleged  negligenoe  of 
the  defendant's  employees.  At  the  time  of  the 
injury,  the  plaintia  was  lying  in  an  ancon- 
acioos  condition  by  the  side  of  the  defendant' 8 
track,  and  while  there  was  rnn  over  by  a  pass- 
ing train.  The  negligence  was  claimed  to 
conaiBt  in  the  failare  of  the  engineer  to  use 
ordinary  diligence  in  stopping  the  train  after 
seeing  Uie  plaintiff.  On  a  review  of  the  evi- 
dence,  held,  tliat  there  was  no  negligence 
shown  on  the  part  of  the  defendant  or  its 
employees.  (Williams  T.  Southern  Pac.  B.  B. 
Co.,  72Cal.  120.) 
Cited  86  Cal.  S80. 

117.  Where  child,  six  years  old,  attempted  to 
eoss  a  railroad  track,  dose  to  where  it  lived, 
and  in  doin^  so  became  diuy  and  fell  down 
on  it  at  a  point  aboat  fifteen  feet  from  where 
the  highway  crossed  the  track,  and  remained 
there,  nnconscions  or  asleep,  until  shortly 
afterwards  a  oonstmctaon  train  came  along  on 
an  up  grade,  and  at  a  rate  of  eight  miles  an 
hoar,  and,  without  whistling  or  ringing  the 
bell,  ran  over  the  child  and  seriously  injured 
it,  and  it  farther  appeared  that  the  track  was 
straight  and  free  from  weeds,  that  the  day 
was  clear,  and  that  those  in  charge  of  tbe 
train  saw  the  object  lying  on  the  track  some 
flye  hundred  feet  ahead,  bat  supposed  it  a 
bunch  of  weed,  the  evidence  is  sufiScient  to 
justify  a  finding  of  negligence.  (Meeks  v. 
Southern  Pac.  B.  B.  C!o.,  56  Cal.  613,  616.) 
Cited  10  Col.  498. 

118.  In  an  action  for  damages  for  personal 
injuries,  allied  to  have  been  caused  by  the 
negligenoe  of  the  officers  of  the  defendant  in 
the  man^ement  of  its  engine  and  train,  it 
appeared  from  the  evidence  of  the  plaintifi 
that  he  was  injnred  upon  the  roadway  of  the 
defendant  while  going  afoot  over  a  trestle 
spanning  a  ravine,  over  which  the  road 
passed.  Held,  the  plaintiff  was  guilty  of 
contributory  negligence,  which  contributed 
approximately  to  the  injuries  he  received, 
UM  a  nonsuit  was  rightly  granted.  (Tennen- 
brock  T.  South  Pac  Coast  B.  B.  Co.,  69  OaL 
260.) 

Cited  86  Cal.  880. 

Passengers  carried  beyond  destination  walk- 
ing back  upon  track.  See  Common  Carriers, 
IV,  8,0. 

8.  Backing  Train  in  Stntt 

119.  If  the  track  of  a  railroad  passes  along 
the  street  of  a  dty,  crossing  another  street, 
and  a  train  of  cars  is  stopped  m  the  first  street, 
■0  that  the  last  car  in  the  train  stands  in  the 
cross  street,  and  while  a  person  is  walking 
along  the  cross  street  over  the  track,  behind 
the  train,  the  train,  without  any  notification, 
is  suddenly  backed,  and  tbe  person  is  knocked 
down  and  injured  by  the  cars,  the  employees 
of  the  company  are  guilty  of  gross  negligence. 
(Bobinaon  ▼.  Western  Pac.  B.  B.  Co.,  ^  Cal. 
409.) 

OHted  63  CM.  4S2. 

120.  If  bell  of  train  was  rung,  this  does  not 
d  itself  establish  proper  care  by  the  em- 
ployees of  the  company;  for,  although  the 
bell  is  intended  to  give  notice  to  all,  it  is  the 
duty  of  the  engineer  to  see  that  all  have  acted 


on  the  notice.    (Bobinson  v.  Western  Pac 
B.  B.  Co.,  48  CaL  409.) 

121.  In  such  case  railroad  company  should 
provide  lookout,  upon  whose  signal  that  the 
track  was  clear  toe  engineer  should  have 
acted.  (Bobinson  v.  Western  Pac.  B.  E.  Co., 
48  Cal.  409.) 

122.  The  fact  that  agents  of  defendant  in 
such  case  did  not  know  that  the  person  in- 
jured was  on  the  track  amounts  to  culpable 
negligence  on  their  part.  (Bobinaon  v.  West- 
ern Pac.  B.  B.  Co.,  48  Cal.  409.) 

123.  The  person  injured  in  such  case  is  ex- 
ercisine  an  undoubted  right  in  crossing  the 
railroad  track  on  a  public  street,  and  is  not 
guilty  of  such  want  of  care  or  diligence  as 
contributes  to  the  injury,  and  the  railroad 
company  is  not  released  from  liability  on  the 
ground  of  contributory  n^ligence.  ( Robinson 
V.  Western  Pac.  B.  B.  Co.,  48  Cal.  409.) 
Cited  IS  Nev.  126. 

124.  The  person  injured  in  such  case  had 
a  right  to  presume  that  he  would  be  notified 
that  the  train  was  about  to  move,  and  was 
not  bound  to  wait  because  the  train  was  on 
the  street,  or  assume  that  it  might  move  sud- 
denly backward  without  notice.  (Bobinson 
V.  Western  Pac.  B.  B.  O.,  48  CaL  409.) 
Cited  86  Cal.  70. 

126.  It  is  no  defense  to  an  action  for  the  In- 
jury in  such  case,  that  the  plaintiff,  by  his  own 
act,  has  contributed  to  his  injury,  but  it  must 
appear  that  by  his  own  fault  he  has  so  contrib- 
uted. ( Robinson  Y.  Western  Pac  B.  B.  Co., 
48  Cal.  409.) 

126.  A  foot  passenger  is  not  debarred  the 
use  of  the  street  because  a  train  of  cars  occu- 

ies  a  portion  of  such  street.    (Robinson  v. 
"estern  Pac.  B.  B.  Co.,  48  Cal.  409.) 

4.  FrighUning  Horttt. 

127.  Both  railroad  trains  and  teams  are  en- 
titled to  use  of  street,  where  a  railroad  track 
passes  along  the  street,  and  if  horses  are 
frightened  by  the  appearance  of  the  train  or 
the  ordinary  noise  of  its  passage,  the  railroad 
company  is  not  liable  for  damages.  (Hahn 
V.  Southern  Pac.  B.  B.  Co..  61  Cal.  606.) 

128.  If  cylinder  cocks  are  opened  and  steam 
is  blown  on,  and  this  is  necessary  in  the  pru- 
dent management  of  the  engine,  and  horses 
are  frightened  thereby,  the  railroad  company 
is  not  hable  for  the  damages.  ( llahn  v.  South- 
em  Pac  B.  B.  Co..  51  Cal.  606.) 

129.  Act  of  leaving  span  of  horses  unhitched 
in  close  proximity  to  railroad,  at  a  time  when 
the  train  usually  comes  along,  is  negligence ; 
and  if  the  owner  afterwards,  when  the  train 
arrives,  and  when  the  horses  have  moved  to 
the  track,  attempts  to  rescue  them,  and  is  in- 
jured, he  is  guilty  of  additional  negligence, 
which  approximately  contributes  to  his  in- 
jury, and  ne  cannot  recover  damages.  (De- 
ville  v.  Southern  Pac.  B.  B.  Co.,  50  Cal.  383.) 
Cited  52  Cal.  50;  20  Nev.  307,  311. 

Frightening  horse  which  runs  upon  track. 
See  post,  164. 

B,  Injurin  at  Crossings. 

ISO.  The  court  refused  the  following  instruc- 
tion ;    "  The  rights  of  a  traveler  on  a  street  or 
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highwav  at  a  point  -where  it  is  crossed  by  a 
rauroaa  are  subordinate  to  those  of  the  rail- 
road company,  so  far  as  to  require  the  traveler 
to  give  way  to  any  train  which  is  in  sight  or 
hearing."  Held,  separated  from  the  context, 
the  instraction  might  have  misled  the  jury, 
and  the  court  below  was  therefore  justified  in 
refusing  it.  (Strong  v.  Sacramento  etc  B.  R. 
Oo.,  61  Gal.  826.) 

ISl.  In  an  action  against  a  r^lroad  com- 
pany to  recover  damages  for  injuries  inflicted 
on  the  plaintiff  at  a  crossing  of  its  road,  by 
reason  of  the  alleged  negligent  manner  in 
which  the  defendant  ran  the  train  causing 
the  injury,  an  instruction  which  assumee  that 
the  defendant  was  guilty  of  n^ligence,  prox- 
imately causing  the  injury,  by  reason  of  its 
omission  to  slow  the  train  when  approaching 
the  crossing,  or  to  station  a  flagman  at  that 
place,  without  reference  as  to  whether  the 
plaintiff  was  guilty  of  negligence,  is  errone- 
ona.  (Carraher  y.  San  Francisco  Bridge  Oo., 
81  Cal.  98.) 

182.  Where  an  injury  at  a  railroad  crossing 
ifl  caused  by  a  locomotive,  upon  which  a  beU 
was  not  kept  ringing  contmuously,  nor  a 
whistle  blown  at  intervals  at  a  distance  of 
eighty  rods  before  reaching  the  crossing,  and 
also  m  passing  over  it,  as  required  by  section 
486  of  the  Civil  Code,  the  railroad  company 
operating  the  locomotive  is  prima  facie  liable 
for  snch  injotr,  unless  the  person  sustaining 
it  contributea  thereto  by  his  own  negligence ; 
and  it  need  not  be  further  proved  by  the 
plaintiff  that  the  failure  to  ring  the  bell  or 
blow  the  whistle  was  the  proximate  cause  of 
the  injury.  (Orcutt  t.  Pacific  Coast  By.  Co., 
86  Cal.  291.) 

188.  The  statute  (Civ.  Code,  sec.  486)  pro- 
vides, in  substance,  that  a  locomotive  bell 
must  be  rung  when  the  engine  is  approaching 
a  crossing,  under  a  penalty  for  failing  so  to  do ; 
and  declaring  that  the  railroad  corporation  is 
also  liable  for  all  damages  sustained  by  any 
person,  and  caused  by  its  locomotive,  trains, 
at  cars,  when  the  bell  is  not  rung.  Held, 
that  a  failure  to  ring  the  bell  does  not  abro- 
gate the  doctrine  of  contributory  negligence. 
(Meeks  v.  Southern  Pac  B.  B.  Co.,  62  Cal. 
602.) 
Cited86CaI.  298. 

184.  The  failare  of  the  engineer  of  a  rail- 
road train  to  ring  a  bell  or  blow  a  whistle  at 
a  street  crossing,  as  required  by  section  486  of 
the  Civil  Code,  does  not  abrogate  the  doctrine 
of  contributory  negligence,  and  where  the 
driver  of  a  wagon  recklessly  drives  across  a 
railroad  track  at  the  time  when  the  train  is 
known  to  be  due,  without  checking  speed,  or 
listening  for  an  approaching  train,  or  adopt- 
ing any  precaution  to  prevent  a  collision,  uie 
railroad  company  is  not  responsible  for  an  in- 
jury resulting  from  a  collision,  notwithstand- 
ing the  neglect  of  the  ennneer  to  comply  with 
the  statute.  (Hager  y.  Southern  Pac.  Co.,  98 
Gal.  809.) 

Evidence  of  subaeqnent  employment  of 
aatomatic  bell.    See  poet,  VUI,  9,  a. 

136.  Action  hy  the  father  to  recover  dam- 
ages for  loss  of  five  children,  ranging  from  five 
to  sixteen  years  of  age.    The  children  killed 


were  returning  home  in  a  light  wagon  drawn 
by  one  gentle  horse.  The  oldest — a  girl  of 
sixteen — ^was  driving.  She  was  acquainted 
with  the  highway.  Several  persons  in,  ve- 
hicles preceded  her  and  had  crossed  the  rail- 
road. On  the  railroad,  about  three  hundred 
and  thirty-five  feet  from  the  point  of  croGs- 
ing,  was  a  covered  bridge.  On  either  side  of 
the  railroad,  between  the  briil::eand  its  intM^ 
section  with  the  highway,  were  a  number  of 
eucalyptus  trees  planted  by  the  defendant, 
and  wnich  had  attained  such  size  as  pre- 
vented— in  connection  with  some  of  the  neigh- 
boring orchards — an  approaching  train  from 
being  seen  until  the  traveler  should  reach 
very  cloee  to  the  railroad  track.  There  was 
also  evidence  going  to  show  that  at  the  time 
of  the  accident  the  train  was  slightly  behind 
time,  and  was  running  at  the  rate  of  from 
thirty-three  to  thirty-five  miles  per  hour, 
whereas  the  rate  at  which  the  trains  usually 
ran  at  that  point  was  from  twenty-five  to 
thirty  miles  an  hour.  Further,  there  was  some 
evidence  tending  to  show  that  the  bell  was  not 
rung  nor  the  whistle  blown.  Held,  (1)  this 
evidence,  especially  that  relating  to  the  in- 
creased speed,  under  the  circumstances  ap- 
pearins,  tended  to  show  negligence  on  the 
part  01  the  defendant,  and  it  was  for  the  jury 
to  pass  upon  the  effect  of  this  testimony; 
(2)  the  evidence  was  sufficient  to  justify  toe 
verdict  of  the  jury  against  the  defendant  on 
the  question  of  tbe  defendant's  n^Iigenoe. 
(Nehrbaa  y.  Central  Pac.  B.  B.  Co.,  62  CaL 
320.) 

186.  A  person  crossing  the  track  of  a  rafl- 
road  upon  a  public  highway  is  bound  to  exei^ 
cise  proper  care  to  avoid  the  cars  of  the 
railrcmd  company;  and  if  he  does  not  do  so, 
and  for  that  reason  is  injured,  and  by  the  ex- 
ercise of  such  care  could  have  avoided  the 
danger,  he  cannot  recover  damages.  (Heame 
y.  Southern  Pac.  B.  B.  Co.,  60  Cal.  482.) 

137.  If  a  person,  while  crossii^  the  track 
of  a  railroad  on  a  public  highway,  is  injured 
by  a  passing  train,  his  negligence,  if  it  con- 
tributes at  all  to  the  injury,  contributes  di- 
rectly and  proximately.  ( Heame  y.  Southern 
Pac.  B.  R.  Co.,  60  Cal.  482.) 

138.  A  person  of  mature  age,  in  the  full  pos- 
session of  his  faculties,  while  driving  along 
a  public  road  as  it  nears  a  railroad  crossing, 
from  which  road  a  clear  and  unobstmct«l 
view  of  the  raihroad  track  could  be  had  for  a 
considerable  distance,  is  guilty  of  contribu- 
tory negligence  in  driving  over  tlie  crossing 
without  first  looking  for  the  approach  m 
coming  trains ;  and  if,  in  attempting  to  cross 
the  track  under  such  circumstances,  he  is 
killed  by  a  passing  train,  the  railroad  com* 
pany  is  notliable,  notwithstanding  the  en^- 
neer  of  the  train  omitted  to  ring  his  bell  or 
blow  his  whistle  as  the  train  approached  the 
crossing.  (Glascock  v.  Central  Pac  R.  B. 
Co.,  73  Cal.  137.) 

Cited  80  Gal.  626;  85  Cal.  298;  88  OaL  92;  20 
Nev.  807. 

139.  In  an  action  Sjgainst  a  railroad  com- 

§any  for  damages  for  injuries  received  while 
riving  across  the  track,  where  the  evidence 
showed  that  the  railroad  crossed  the  road  at 
an  oblique  angle  on  a  level  with  the  highway. 
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ttiat  &e  croBsing  was  filled  in  with  planks  be- 
tween the  rtulB,  except  that  the  company  bad, 
unknown  to  the  plaintiffs,  removed  one  plank 
akmg  the  side  of  one  of  the  rails,  and  had 
neglected  to  restore  it,  and  that  the  rails  pro- 
jected above  the  planking  about  an  inch  or  an 
incb  and  a  half,  that  the  plaintiffs  were  driv- 
ing a  steady  horse  at  the  rate  of  five  or  six 
inilee  an  hour,  and  did  not  slacken  speed  at 
the  croeaing,  and  that  when  crossing  the 
track  the  wheel  of  their  cart  caught  in  the 
space  left  between  the  planking  and  the  rail, 
and  they  were  npeet  and  injured,  the  fact 
that  the  plaintiffs  failed  to  slacken  speed  at 
the  croesmg  does  not,  as  matter  of  law,  show 
n^lisence  on  their  part,  but  the  question  is 
one  <M  fact  for  the  jury,  and  a  verdict  for  the 
pUdntiSs  will  not  be  aisturbed.  (Whalen  y, 
Ircata  etc.  B.  B.  Co.,  92  CaU  669.) 

140.  So  far  aa  affects  the  liability  «f  defend- 
snts,  the  plalnti&  had  a  right  to  assume  that 
it  hM  performed  its  duty  and  maintained  the 
crowing  in  good  eondition ;  and,  conceding 
that  the  plaintiffs  crossed  the  track  at  a  dif- 
ferent angle  from  what  travelers  generally 
did,  it  cannot  be  said,  as  matter  of  law,  that  a 
perarat  of  ordinary  pmdence  would  not  have 
crooaed  as  plaintins  did,  but  it  was  for  the 
jory  to  say  whether  it  was  culpable  negligence 
tax  their  part,  and  whether  it  contributed 
proximately  to  the  injury,  (Whalen  v.  Ar- 
eata etc.  B.  B.  Co.,  92  Cal.  669.) 

141.  If  a  person  is  driving  a  fonr-horse 
team  along  a  road  running  parallel  with  and 
near  to  a  railroad,  and  is  approaching  a  cross- 
ing, and  the  air  ia  so  filled  with  dust  that 
he  cannot  see  the  railroad,  and  his  wagon 
makes  some  noise,  and  he  attempts  to  cross 
the  railroad  without  stopping  his  team  to 
listen  for  an  approaching  train ,  and  his  horses 
are  killed  by  the  engine,  he  is  guilty  of  con- 
tributory negligence,  and  cannot  recover  dam- 
ages. (Flemnung  v.  Western  Pac  B.  B,  Co., 
«  Cal.  253.) 

Cited  73  Cal.  141 ;  88  Cal.  92;  13  Nev.  121;  14 
Nev.  392;  17  Or.  11. 

142.  Action  for  dami^es  for  injnriea  alleged 
to  have  been  caused  bv  the  negligence  of  de- 
fendant's servants.  The  plaintiff  was  driving 
his  wagon  at  a  slow  trot  towards  the  railroad 
crossing  npon  a  street  which  was  crossed  by 
the  defendant's  track,  and,  upon  approaching 
ti>e  track,  his  horses  were  frightened  by  the 
paasa^  of  the  locomotive  and  ran  away, 
throwing  the  plaintiff  from  the  wagon  and 
aerioosly  injuring  him.  It  appeared  m>m  the 
evidence  of  the  plaintiff  that  the  street  was 
built  np  on  each  side,  and  lined  with  piles  of 
lumber  in  such  a  manner  that  a  train  npon 
the  track  could  not  be  seen  until  the  plaintiff 
approached  very  near  to  it;  and  also  that  the 
engine  bell  was  not  rung,  as  required  by  sec- 
tion 488  of  the  Civil  Code.  Held,  the  evidence 
did  not  show  such  contributory  negligence  as 
to  justify  a  nonsuit  or  a  reversal  of  the  order 
denying  a  new  trial.  (Strong  v.  Sacramento 
etc.  B.  R.  Co.,  61  Cal.  826.) 

143.  Had  the  plaintiff  been  where  the  track 
was  ordinarily  visible,  but  some  transitory 
obstacle  impeded  his  vision,  it  might  have 
been  his  duty  to  wait  until  the  obstacle  was 
removed.    But  here  plaintiff's  view  was  cut 


off  by  permanent  erections ;  and  whether  he 
was  properly  cautious  after  he  reached  a 
place  from  which  he  could  see  the  track  was 
a  question  of  fact  aa  to  which  the  court  can- 
not say  the  jury  found  wrongly.  (Strong  v. 
Sacramento  etc  R.  R.  Co.,  61  Cal.  326.) 

144.  It  was  argued  that  the  jury  disobeyed 
the  following  instruction :  "  If  M  street  was 
obstructed  by  lumber  on  the  side  thereof  at 
the  point  where  it  united  with  Front  street, 
and  plaintiff  drove  through  M  street  nearly 
on  to  defendant's  railroad  track  on  a  trot, 
and  was  driving  at  a  trot  when  his  horses 
were  frightened,  and  was  seated  on  or  within 
eight  inches  of  the  bottom  of  the  wagon,  so 
that  he  could  not  see  over  the  rumps  of  his 
horses,  and  could  have  heard  the  approach  of 
a  locomotive  or  train  if  he  had  been  driving 
at  a  walk,  then  he  was  guilty  of  contributory 
negligence,  and  cannot  recover."  Held,  the 
verdict  does  not  prove  this,  because  the  jury 
may  have  found  that  plaintiff  could  not  have 
heard  the  approach  of  the  locomotive. 
(Strong  T.  Sacramento  etc.  B.  B.  Co.,  61  Cal. 
828.) 

145.  The  following  instmctions,  asked  by 
defendant,  held  to  have  been  properly  re- 
fused: "If  plaintiff's  horses  were  frightened 
by  the  mere  ordinary  appearance  of  defend- 
ant's locomotive  or  train,  or  by  the  ordinary 
noise  of  its  passage,  and  his  injury  caused 
thereby,  he  cannot  recover."  "A  person  can- 
not recover  against  a  railroad  company  for  in- 

i'ury  caused  by  the  mere  frightening  of  his 
lorse,  unless  the  locomotive  or  some  part  of 
the  train  actually  cornea  into  contact  with  the 
horses  or  vehicle."  (Strong  v.  Sacramento 
etc.  B.  R.  Co.,  61  Cal.  326.) 

8.    Injuriet  io  Animals:    Duty  of  Railroad  to 
Foueo. 

146.  If  plaintiff  is  guilty  of  n^ligence,  or 
even  of  possible  wrong,  in  placing  his  animals 
on  track,  yet  the  railroad  company  are  bound 
to  exercise  reasonable  care  and  diligence  in 
the  use  of  their  road ;  and  if,  for  want  of  that 
care,  the  animals  are  injured,  the  company 
is  liable.  In  such  case  the  company  is  also 
bound  to  use  reasonable  care  and  diligence  in 
removing  the  animals.  (Needham  v.  San 
Francisco  etc,  R.  R.  Co.,  37  Cal.  409.) 

147.  In  this  state  a  railroad  company  is  re- 
sponsible for  damages  done  cattle  by  running 
over  them  on  the  track,  if  the  accident  could 
have  been  avoided  by  ordinary  care  and  pru- 
dence on  the  part  of  the  company ;  and  this, 
though  the  owner  of  the  cattle  permits  tliem 
to  run  at  large  near  the  line  of  the  railroad. 
(Richmond  v.  Sacramento  Valley  R.  R.  Co., 
18  Cal.  361.) 

148.  If  in  such  case  the  agents  of  the  com- 
pany could  not,  by  ordinary  care  and  pru- 
dence, prevent  the  accident,  then  the  company 
is  not  responsible.  (Richmond  v.  Sacramento 
Valley  R.  R.  Co.,  18  Cal.  351.) 

149.  In  an  action  against  a  railroad  com- 
pany for  running  over  a  horse  and  killing 
nlm,  the  plaintiB  has  the  right  to  prove  the 
custom  of  the  country,  "  to  permit  domestic 
animals  to  roam  at  large  upon  the  unincloeed 
commons,"  where  the  defence  is  negligence 
on  the  part  of  the  plaintiff  in  thus  allowing 
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fbe  bone  to  ran  at  larxe.    (Waters  v.  MoeB, 

12  Osl.  636.) 

Cited  88  Oal.  681;  69  Cal.  147;  16  Nov.  262. 

160.  Plaintiff  was  not  guilty  of  negligence 
in  thus  allowing  bis  borse  to  run  at  large. 
(Waters  v.  Moss,  12  Cal.  635.) 

161.  Where  an  unfenced  line  of  railroad 
passes  through  a  field  in  which  the  livestock 
of  the  owner  or  occupier  of  the  field  are  run- 
ning, and  the  stock  of  the  occupant  stray  into 
the  road  and  are  killed  by  the  train,  these 
facta,  unexplained,  make  a  prima  faciecase  of 
negligence  against  the  railroad  company. 
(McCoy  T.  California  Pac.  R.  R.  Co.,  40  Cal. 
632.) 

CHted  74  Cal.  10;  8  Mont.  283 ;  8  N.  Mex.  827, 
828;  18  Or.  397. 

152.  The  owner  of  the  stock  is  not  guilty  of 
contributory  negligence  from  the  fact  that  he 
knew  the  road  was  not  fenced  when  he 
turned  his  stock  in  the  field.  (McCoy  y.  Cali- 
fornia Pac  R.  B.  Ck>.,  40  CaL  632.) 

168.  The  neglect  of  the  company  to  build 
the  fence  does  not  operate  to  dispossess  the 
occupant  of  his  entire  field,  or  prevent  him 
from  making  a  lawful  use  of  it.  (McCoy  v. 
CaUfornia  Pac.  B.  B.  C3o.,  40  Oal.  532.) 

154.  A.  railroad  company  which  continues 
running  its  cars  upon  an  open  track  under- 
takes, at  its  peril,  that  no  harm  shall  come  to 
the  stock  running  in  the  field,  through  which 
the  road  runs,  for  want  of  a  proper  fence. 
(McCoy  V.  California  Pac  B.  R.  Co.,  40  Oal. 
632.) 

165.  The  fact  that  the  animals  injured  were 
running  at  large  in  a  lane,  where  tney  might 
trespass  upon  the  railroad  company's  right  of 
way  across  the  lane,  contrary  to  the  provi- 
sions of  the  county  act  requiring  all  cattle  to 
be  confined  by  their  owners  to  prevent  tres- 
pass upon  the  land  of  others,  could  not  be  re- 
lied on  by  the  railroad  company  to  show 
contributory  n^ligence  on  the  part  of  the 
owner  of  the  animals,  but  they  would  still 
have  to  show  that  it  was  the  proximate  cause 
of  the  injury  complained  of.  (Orcutt  t.  Pa- 
cific Coast  Ry.  Co.,  85  Cal.  291.) 

166.  Where  the  animals  injured  were,  when 
last  seen  by  the  owner,  nearly  one  half  a  mile 
from  the  railroad  track,  the  owner  had  a  right 
to  assume  that  the  required  statutory  s^als 
would  be  given  by  the  railroad  company,  so 
that  the  animals  would  be  driven  on  if  near 
the  track  when  any  locomotive  or  train  was 
about  to  pass  over  the  crossing,  and  his  fail- 
ure to  prevent  them  from  straying  upon  the 
track,  toward  which  they  were  turned,  is  too 
remote  to  be  regarded  as  the  proximate  cause 
of  the  injury.  (Orcutt  v.  Pacific  Coast  By. 
Co.,  85  Cal.  291.) 

157.  Where  failure  to  give  warning  in  ap- 
proaching a  crossing  is  proved,  in  an  action  to 
recover  damages  for  the  negligent  killing  of 
animals,  evidence  is  immaterial  as  to  whether 
or  not  the  engineer,  from  bis  place  on  the  en- 
gine, could  see  the  animals  near  the  track 
when  the  engine  was  approaching  before  they 
came  running  upon  the  track  when  the  engine 
was  but  forty  feet  from  the  crossing,  and  that 
be  did  all  he  could  to  avoid  injuring  them,  as 
the  failure  to  give  the  signals  required  by  sec- 


tion 486  of  the  Civil  Code  amounted  to  pre- 
sumptive negligence.  (Orcutt  ▼.  Pacific  Coast 
Ry.  Co.,  85  Can  291.) 

158.  There  is  no  statute  in  this  atato  requir- 
ing railroad  corporations  to  fence  in  tbdr 
track.  (Richmond  v.  Sacramento  Valley 
R.  R.  Co.,  18  Cal.  351.) 

Cited  38  Cal.  581. 

159.  The  proviso  in  section  SO  of  the  Bail- 
road  Act  of  May  20,  1861,  simply  provides 
that  a  railroad  company  shall  not  oe  com- 
pelled to  perform  the  offer  or  agreement  (re- 
ferred to  in  the  preceding  part  of  the  section) 
to  fence  on  the  sides  of  its  road,  where  it  mns 
through  uninclosed  lands,  until  the  owner  of 
the  land  has  built  fences  abutting  on  the  rail- 
road. It  does  not  exempt  the  company  from 
the  liability  created  by  section  &  for  the 
value  of  animals  killed  by  its  locomotives  (m 
unfenced  portions  of  the  road.  (Fontaine  y. 
Southern  Pac.  R.  B.  Co.,  64  Oal.  645.) 

160.  The  act  of  1861,  requiring  railroad  com- 
panies to  maintain  a  sufficient  fence  on  both 
sides  of  their  property,  without  prescribing 
what  a  su£Bcient  fence  shall  be,  must  be  con- 
sidered as  referring  to  and  adopting  the  gen- 
eral law  fixing  the  standard  of  lawful  4ences. 
(Enright  V.  San  f^ancisoo  etc  B.  B.  Co.,  33 
Cal.  230.) 

Cited  67  Oal.  594. 

161.  If  an  insufficient  barway  is  placed  by 
a  railroad  company  in  a  fence  on  tne  line  of 
its  road,  at  the  request  of  and  for  the  use  of 
the  owner  of  adjoining  land,  and  he  uses  the 
same,  and  does  not  complain  of  its  insuffi- 
ciency, or  notify  the  company  to  alter  it,  the 
company  is  not  liable  for  damages  for  injari«f 
to  his  cattle  happening  in  consequence  of  thn 
barway  being  too  low  to  turn  cattle.  (En- 
right  y.  San  Frandsoo  eto.  R.  R.  Co.,  33  Cal. 
230.) 

162.  The  provisions  of  the  law  requiring 
railroad  companies  to  build  fences  on  the 
lines  of  their  roads  are  designed  for  the  pro- 
tection of  adjoining  owners,  and  such  provi- 
sions may  be  waived  by  them.  (Enright  y. 
San  Francisco  etc.  R.  R.  Co.,  33  Cal.  2%.) 

163.  If  the  plaintiff  introduces  evidence  to 
show  that  be  contracted  with  a  railroad  com- 
pany as  to  the  kind  of  fence  to  be  built,  he  is 
precluded  from  introducing  evidence  as  to  the 
statutory  character  of  the  fence.  (Enright  y. 
San  Francisco  etc.  R.  R.  Co,  S3  CaL  230.) 

164.  A  railroad  corporation,  which  fails  to 
erect  fences  along  its  track,  as  required  by 
section  485  of  the  Civil  Code,  is  liable  to  a 
person  on  horseback  who  is  injured  by  a  pass- 
ing train  in  consequence  of  the  horse  becom- 
ing frightened  and  unmanageable  on  the 
approach  of  the  train  and  attempting  to  nm 
across  the  track  immediately  in  front  of  the 
engine,  the  rider  not  being  guilty  of  contrib- 
utory negligence.  (Hynes  y.  San  Francisco 
ete.  R.  B.  Co.,  65  Cal.  816.) 

165.  In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  the  killing  of  a 
pair  of  horses,  alleged  to  have  been  cauwd  by 
the  negligence  of  the  defendant  in  running 
its  locomotive  and  cars,  evidence  that  a  fence 
alongside  of  the  defendant's  track  was  out  of 
repair,  and  that  the  horses  came  through  an 


Digitized  by 


Google 


BAILROADS,  VIH,  6,  7. 


2417 


open  ^te  in  the  fence  on  to  the  track,  is  in- 
admieaible,  in  the  absence  of  any  allegation 
in  the  complaint  showing  that  the  gate  was 
left  open,  or  allowed  to  remain  open,  through 
the  negligence  of  the  defendant,  which  oper- 
ated as  a  proximate  cause  of  the  injury. 
(Jahant  v.  Central  Pac  R.  R.  Co.,  74  Cal.  9.) 

166.  A  licensee  who  has  acquired  from  the 
leeseeB  of  land  the  right  to  pasture  his  sheep 
thereon  occupies  no  more  favorable  position  to 
recover  from  a  railroad  company  for  the  loss 
of  sheep  -which  strayed  apon  the  track  through 
an  opening  in  the  fence,  made  by  the  lessees 
for  their  own  convenience,  than  that  occupied 
by  the  lessees,  who  could  not  recover  if  the 
mock  ioet  had  been  their  own.  ^McOoy  v. 
Sonthem  Pac.  Co.,  94  Cal.  668.) 

167.  If  the  lessees  made  the  ox>ening  in  the 
fence,  through  which  the  sheep  strayed,  with 
the  consent  of  the  railroad  company,  and 
upon  its  agreement  to  replace  the  opening 
with  a  gate,  it  was  the  duty  of  the  company  to 
pat  np  the  gate  within  a  reasonable  time,  and 
if  it  tailed  to  do  so,  it  would  be  liable  for  the 
loss  of  the  stock  occasioned  by  such  neglect, 
precisely  as  if  it  had  left  the  opening  without 
the  consent  of  the  adjoining  owner  when  it 
constructed  Uie  fence.  (McCoy  y.  Southern 
Pac  Co.,  94  OaL  568.) 

168.  In  order  to  show  that  the  railroad 
company  agreed  to  put  up  a  gate  as  claimed, 
it  must  be  shown  that  the  person  assuming 
to  act  for  it  bad  authority,  either  actual  or 
ostensible,  to  act  for  it  in  the  matter,  or  that 
his  agreement  was  subsequently  ratified  by 
the  defendants.  (McCoy  v.  Southern  Pac. 
Co.,  94  C5al.  868.) 

Fence,  sufficiency  of  to  turn  cattle.  See 
Sridence,  279. 

7.  Ittjarif  from  Fin. 

160.  A  railroad  company,  authorized  by  its 
charter  to  use  steam  power,  necessarily  has 
the  right  to  use  fire  as  a  means  of  generating 
steam,  and  is  not  liable  for  injuries  unavoid- 
ably produced  by  the  fire  kept  for  such  pur- 
pose. (Bntctier  t.  Vaca  Valley  etc.  R.  R. 
Co.,  67  Cal.  618.) 

170.  Steamboat  and  railroad  companies,  in 
propelling  boats  on  the  river,  and  cars  on  the 
railroad,  mnst  provide  all  reasonable  precan- 
tion  to  protect  the  property  of  others,  and 
they  most  also  be  properly  used.  Careless- 
new  in  either  particular,  resulting  to  the 
injury  of  an  innocent  partv,  will  make  the 
company  liable.  They  are  bound  to  temper 
their  care  according  to  the  circumstances  of 
the  dimger.  ((jerke  v.  California  Steam  Nav- 
Mition  Co.,  9  Cal.  251.) 
(^ted  14  Oal.  171. 

17L  Ignition  of  combustible  substance  lying 
•long  track  of  railroad,  by  sparks  dropped  by 
a  passing  engine,  is  not  an  unavoidable  acci- 
dent. (Flynn  y.  Ban  Francisco  etc  B.  R. 
Co.,  40  Cal.  14.) 
Cited  50  Cal.  181 ;  6  Mont.  689. 

172.  If  railroad  permits  dry  grass,  which 
irill  readily  take  fire,  to  remam  on  its  track, 
it  is  not  negligence  per  se,  but  a  fact  from 
Thich  negligence  may  be  inferred  by  the 
fery  in  an  action  to  recover  damages  for  the 
deetmction  of  a  crop,  alleged  to  have  been  set 
Cij.  Diem,  Vou  in.-U8 


on  fire  by  sparks  frcmi  an  engine,    (Perry  v. 
Southern  Pac.  R.  R.  C}o.,  60  Cal.  678.) 

173.  If  a  railroad  company  permits  dry 
grass  to  remain  standing  between  the  railroad 
track  and  the  fence  in  such  quantities  as  to 
show  negligence,  evidence  of  the  fact,  in  an 
action  to  recover  dami^es  for  the  destmction 
of  a  crop  by  fire  in  an  adjoining  field,  alleged 
to  have  been  caused  by  sparks  from  a  loco- 
motive, is  admissible.  (Henry  t.  Southern 
Pac.  R.  R.  Co.,  60  Oal.  176.) 

174.  If,  in  such  case,  there  is  some  evidence 
that  such  dry  grass  had  been  recently  burned, 
and  it  also  appears  that  the  fire  originated  in 
an  adjoining  field,  and  the  court  refuses  to 
strike  out  the  evidence  about  the  dry  grass, 
but  instructs  the  jury  to  disr^ard  it  u  the 
fire  did  not  originate  in  such  dry  grass,  it  will 
be  presumed,  in  view  of  the  charge,  that  no 
injury  was  done  by  the  refusal  to  strike  out. 
(Henry  v.  Southern  Pac  B.  B.  Co.,  60  Oal. 
176.) 

175.  If,  by  the  negligence  of  a  railroad  com- 
pany, a  fire,  communicated  from  the  sparks 
of  an  engine,  commences  on  the  premises  of 
one  proprietor  and  spreads  to  those  of  another, 
and  destroys  his  crop,  the  latter  may  recover 
damages  for  the  injury,  if  the  injury  was  the 
direct  consequence  of  the  original  firing. 
(Henry  y.  Southern  Pac  R.  B.  Co.,  60  Cal. 
176.) 

Cited  6  Mont.  689. 

176.  The  negligence,  which  was  the  proxi- 
mate cause  of  the  injury,  where  a  fire  was 
communicated  to  an  adjacent  grain  field  by 
the  falling  of  sparks  from  a  passing  engine, 
which  ignited  the  dry  grass  and  w^ds  lying 
along  the  track,  yt&n  the  leaving  the  combus- 
tible matter  upon  the  railroad  where  it  was 
liable  to  be  so  set  on  fire.  (Flynn  y.  San  Fran- 
cisco etc.  B.  R.  Co.,  40  Oal.  14.) 

177.  If  a  crop  is  destroyed  by  fire  on  the 
line  of  a  railroad,  and  the  fire  bnginates  from 
a  spark  emitted  from  the  engine,  which  ig- 
nites the  grass  some  distance  from  the  crop, 
the  question  whether  the  destruction  of  the 
crop  was  the  proximate  result  to  be  reason- 
ably expected  from  the  carelessness  of  the  rail- 
road company  is  one  of  fact  for  the  jury. 
(Perry  y.  Southern  Pac  R.  R.  Co.,  60  Cal. 
578.) 

Cited  50  Cal.  686.) 

178.  In  an  action  a^inst  a  railroad  com- 
pany for  damages  for  injuries  caused  by  fire, 
the  questi(Hi  whether  the  damage  done  to  the 
plain tiS  was  an  ordinary  and  natural  result 
of  the  negligence  most  be  determined  by  the 
jury  from  all  the  circumstances  proved. 
(Butchery.  Vaca  Valley  etc.  R.  B. Co.,  67  Cal. 
618.) 

179.  It  is  not  n^ligence,  in  legal  sense,  for 
farmer  to  leave  grass  and  stubble  standing 
on  his  pasture  and  grain  field  along  the  side 
of  which,  and  separated  therefrom  l^  a  fence, 
a  railroad  passes.  (Flynn  v.  San  Francisco 
etc  R.  R.  (Jo.,  40  Cal.  14.) 

180.  The  fact  that  fire  was  communicated 
from  the  engine  of  defendant's  cars  to  plain- 
tifi's  grain,  with  proof  that  this  result  was 
not  probable,  from  the  ordinary  working  of 
the  engine,  is  prima  facie  proof  of  negligence. 
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sufiScient  to  go  to  the  jury.    (Hull  v.  Saura- 
mento  Valley  R.  R.  Co.,  U  Oal.  387.) 
Cited  50  Oal.  182:  67  Cal.  524. 

181.  The  action  was  against  a  railroad  com- 
pany to  recover  damages  for  injuries  catised 
by  nre.  Tiie  complaint  alleged  that  through 
the  negligence  of  the  defendant  fire  from  its 
locomotive  was  suffered  to  escape  and  did  es- 
cape, and  by  reason  thereof  came  upon  the 
land  of  the  plaintiff,  causing  the  injury  com- 
plained of.  The  evidence  was  that  the  fire 
commenced  on  the  land  of  another,  from 
which  it  spread  to  the  land  of  the  plaintiff. 
Held,  that  there  was  no  variance.  (Butoher 
V.  Yaca  Valley  etc.  R.  B.  Co.,  67  Oal.  518.) 

182.  On  a  review  of  the  evidence,  held,  tiiat 
the  negligence  of  the  defendant  was  prima 
fade  established.  (Butoher  t.  Vaca  Valley 
eto.  R.  B.  Co.,  67  Cal.  618.) 

183.  In  an  action  against  a  railroad  com- 
pany for  damages  caused  by  a  fire  alleged  to 
have  been  communicated  from  the  sparks 
escaping  from  a  locomotive,  the  plaintiff  may 
prove  that  prior  to,  and  subsequent  to,  the 
tire  which  caused  the  injurv,  and  about 
the  same  time,  oUier  fires  were  kindled  in  the 
vicinity  by  the  same  engine.  (Henry  v. 
Southern  Pac  B.  R.  Co.,  60  Oal.  176.) 
Cited  67  Oal.  531 ;  74  Oal.  381. 

'  184.  On  the  trial  a  witness  testified  that, 
about  two  weeks  after  the  fire  complained  of, 
at  a  place  from  a  quarter  to  half  a  mile  distant 
from  the  spot  where  it  was  kindled,  he  saw 
fire  in  a  field  near  the  defendant's  road,  just 
after  a  train  had  passed,  drawn  by  the  same 
engine  from  which  it  was  claimed  the  sparks 
escaped  causing  the  damage  to  the  plamtiS. 
Held,  that  the  evidence  was  admissible. 
(Butoher  v.  Vaca  Valley  etc  B.  B.  Co.,  67 
Cal.  618.) 
Cited  74  Cal.  8S1 ;  12  Col.  297. 

186.  In  an  action  to  recover  for  damages 
caused  by  a  6te  alleged  to  have  been  occa- 
sioned through  the  negligence  of  a  railroad 
company  in  emitting  sparks  from  one  of  its 
locomotives,  the  court  instructed  the  jury  that 
in  determining  the  question  of  negligence, 
they  might  consider  the  fact  that  the  defend- 
ant s  engines  had  dropped  fire  at  other  times 
before  or  after  the  occurrence  of  the  fire  com- 
plained of.  The  defendant  objected  to  the 
instruction,  on  the  ground  that  it  was  not 
limited  as  to  time,  place,  or  to  the  particular 
engine.  Held,  that  the  instruction  was  proper, 
and  that  any  objection  on  account  of  the  re- 
moteness of  the  other  fires  should  have  been 
made  at  the  time  of  the  introduction  of  the 
evidence.  (Steele  v.  Padfic  Coast  By.  Ck>.,  74 
Cal.  323.) 

186.  In  an  action  against  a  railroad  com- 
pany for  damages  from  fire,  an  objection  to  a 
question  asked  a  witness  in  reference  to  other 
similar  fires  on  the  defendant's  road,  on  the 
ground  that  it  was  not  limited  to  some  recent 
period,  should  specify  the  particular  ground 
of  the  objection.  An  objection  that  the  ques- 
tion was  "  irrelevant  and  immaterial  "  is  in- 
sufficient. (Steele  v.  Pacific  Coast  By.  Co., 
74  Cal.  323.) 

187.  Evidence  is  also  admissible  that  soon 
after  the  fire  the  engine  was  repaired  so  as 


more  effectively  to  retain  the  sparks.  (Butcher 
V.  Vaca  Valley  etc  E.  R.  Co.,  67  OaL  618.) 

188.  If,  in  an  action  against  a  railroad  com- 
pany to  recover  damages  alleged  to  be  caused 
by  a  fire  communicated  by  sparks  from  a  loco- 
motive, there  is  evidence  tending  to  show  that 
the  fire  was  not  the  probable  result  of  the  or- 
dinary working  of  the  locomotive,  and  that 
the  fire  was  communicated  from  the  engine, 
this  is  sufficient  evidence  of  negligence  to  go 
to  a  jury,  and  a  nonsuit  should  not  be  granted. 
(Henry  v.  Southern  Pac.  B.  B.  C5o.,  60  CaL 
176.) 

Cited  50  Cal.  681 ;  67  Cal.  819. 

189.  In  an  action  to  recover  for  damages 
caused  by  a  fire  alleged  to  have  been  occa- 
sioned through  the  negligence  of  a  railroad 
company  in  allowing  sparks  to  issue  from  a 
locomotive,  and  through  its  negligence  in  al- 
lowing dry  grass  to  remain  upon  ite  right  of 
way,  an  instruction  that  the  plaintiff  could 
not  recover  if  the  defendant  was  not  n^ligent 
in  allowing  the  sparks  to  escape,  but  which 
ignores  all  reference  to  ite  negligence  in  allow- 
ing the  dry  grass  to  remain  on  its  right  of  way, 
is  properly  refused.  (Steele  y.  Pacific  Coast 
By.  Co.,  74  Cal.  823.) 

8.  Lease  of  Road  or  Intruating  Kauagememt  te 
Another,  Effect  of. 

190.  Where  railroad  company  has  leased  its 
road  and  rolling-stock  to  another  company,  it 
remains  liable,  under  sections  30  and  40  oi 
the  Bailroad  Act  of  May  20,  1861,  for  cattle 
killed  by  the  trains  of  the  lessee,  on  the  on- 
fenced  portions  of  the  lessor's  railroad.  (Fon- 
taine v.  Southern  Pac.  B.  B.  Co.,  64  CaL  645.) 

191.  If  a  railroad  company,  whose  road 
forms  a  junction  with  another  road,  intmsta 
a  person  employed  and  paid  by  such  other 
road  with  the  basiness  of  attending  to  ita 
trains  at  such  junction,  the  fact  that  he  was 
employed  by  the  other  company  does  not  re- 
lease it  for  dam^es  caused  by  his  negligencie. 
(Taylor  v.  Western  Pac  R.  B.  Co.,  46  Cal. 
323.) 

Cited  82  Cal.  81. 

192.  If  a  railroad  company  is  sued  for  dam- 
ages alleged  to  have  been  caused  by  the  in- 
competency of  its  agent,  the  question  should 
be  left  to  the  jury  whether  the  company  used 
all  reasonable  precautions  to  ascertam  the 
agent's  competency  before  employing  him, 
but  were  nevertheless  deceived  oy  the  fraud- 
ulent practices  of  the  agent.  (Taylor  t.  Weat- 
em  Pac.  B.  B.  Co.,  46  Cal.  323.) 

Covenant  of  to  continue  to  operate  road  is 
personal.    See  Covenants,  36. 

Street  franchise,  assignment,  who  can  ques- 
tion.   See  Franchises,  22. 

Consolidation  of.    See  Corporations,  716. 

Articles  consolidating  as  evidence.  8ee 
Evidence,  225. 

Copy  of  articles  of  consolidation.  See  Evi- 
dence, 116. 

9.  AcHout  for  Megligeaee. 

a.  Evidence. 

198.  In  an  action  against  a  railroad  eom- 
pany  to  recover  damages  for  personal  injuriea 
alleged  to  have  been  caused  by  the  nM[ligenoa 
of  an  engineer  in  the  management  of  a  ttaia 
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on  the  road  of  the  defendant,  the  declarations 
of  the  engineer  in  explanation  of  the  accident, 
made  about  five  minutes  after  its  occurrence, 
are  not  part  of  the  res  gestie,  and  are  inad- 
missible in  evidence.  (Burkes  T.  Central 
Pac.  R.  R.  Co.,  69  Cal.  683.) 
Cited  1  N.  Dak.  164. 

194.  An  ofier  of  evidence  that  subsequent 
to  the  accident  the  railroad  company  placed 
an  automatic  bell  at  the  crossing  wnere  the 
collision  occurred  is  properly  rejected.  (Hager 
T.  Southern  Pac.  Co.,  98  Cal.  809.) 

In  action  for  iniories  to  trespassers.  See 
«nte,  Vm,  2. 

Where  one  injured  by  backing  train.  See 
ante,  VUI.  3. 

In  action  for  injuries  at  crossings.  Bee 
ante.  VIII,  6. 

In  action  for  injuries  to  animals.  See  ante, 
VUI,  6. 

In  action  foT  injury  from  fire.  See  ante, 
VIII.  7. 

Other  fires,  evidence  of.    See  ante,  VIII,  Im, 

Variance,  what  is  not.    See  ante,  181. 

Variance,  evidence  of  negligence  other  than 
that  allseed.    See  ante,  166. 

Evidence  of  custom  as  to  handling  trains. 
See  Common  Carriers,  188. 

h.  Contributory  Negligence,  CreneraUy :  Care 
Required  of  and  Towards  Children; 
Standing  in  Dangerous  Position. 

195.  Children  driving  and  approaching  a 
ndlway  crossing  are  not  hound  to  exercise 
more  care  than  a  prudent  man  would  or- 
dinarily exercise  for  his  protection.  (Nehrbas 
V.  Central  Pac.  E.  R.  Co.,  62  Cal.  820,  336.) 
Cited  63  Cal.  432. 

196.  That  which  would  be  bat  ordinary 
Diligence  as  to  a  grown  person  may  be  gross 
n^ligenoe  as  respects  a  child.  (Schierhold 
▼.North  Beach  etc.  R.  R.  Co.,  40  Cal.  447.) 

197.  A  railroad  company,  if  not  aware  of 
the  position  of  danger  of  a  person  upon  or 
near  it8  track,  owes  such  person  no  duty  to 
take  anv  particular  i>recaution,  and  is  not 
guilty  of  negligence  if  injury  results  from  the 
tannine  of  its  cars  in  the  ordinary  way ;  but 
if  the  danger  is  known  to  the  employees  of 
the  company  thev  are  bound  to  use  care,  and 
if  they  discovered  it  in  time  to  have  stopped 
the  train  and  to  have  avoided  the  accident 
they  are  gailty  of  negligence  in  failing  to  do 
io.  (Esrey  y.  Soathem  Pac.  Co.,  88  Cal. 
899.) 

198.  A  person  standing  within  a  space  of 
three  feet  between  a  railroad  track  and  a 
isiaed  platform  while  a  train  passes,  think- 
ing that  there  was  soffldent  room  to  stand 
withoat  being  struck  by  the  cars,  and  who  is 
injored  by  the  passing  train,  is  guilty  of  con- 
tnbatory  negligence,  and  cannot  recover  for 
the  injaries  so  received,  notwithstanding  his 
dangerooa  position  was  seen  by  the  employees 
of  the  railroad  company,  if  the  complaint 
does  not  charge  and  the  evidence  does  not 
■how  that  the  nraligeuce  of  the  railroad  com- 
pany was  willful  or  wanton.  (Esrey  v. 
Boathem  Pac.  Co.,  88  Cal.  399.) 

199.  One  is  gnilty  of  contributory  negli- 
gence barring  recovery  where  he  stands  be- 
side a  wharf  thirteen  uohes  from  the  outer 


rail  of  a  railway  upon  the  wharf  (which  rail 
he  has  just  croased,  and  which  is  in  his  plain 
view),  and  who  neither  looks  nor  listens  for 
the  approach  of  trains,  and  in  consequence  is 
injured  by  the  running  of  a  train  in  the  or- 
dinary way.  (Trousclair  v.  Pacific  Coast 
Steamship  Co.,  80  Cal.  621.) 

200.  When  the  plaintiff's  own  negligence  is 
the  proximate  cause  of  damage  to  bis  person, 
by  reason  of  bis  placing  himself  between  two 
railroad  tracks,  at  a  place  where  he  ought  not 
to  have  been  in  the  proper  performance  of  his 
duty  as  an  employee  of  the  railroad  company, 
and  with  his  back  toward  an  approaching 
train,  which  strikes  him,  he  cannot  recover 
on  account  of  the  negligence  of  the  company 
in  displaying  no  light  upon  the  train,  or  in 
not  complying  with  the  precautions  required 
by  a  municipal  ordinance.  (Ryall  v.  Central 
Pac.  R.  R.  Co.,  76  Cal.  474.) 

Trespassing  on  track.    See  ante,  VIII,  2. 

Where  person  injured  by  sudden  backing  of 
train  in  street,  what  is  not  contributory  neg- 
ligence.   See  ante,  VIII,  8. 

Leavinghorses  unhitched  near  railroad. 
See  ante,  VlII,  4. 

Contributory  negligence  of  traveler  at 
crossing.    See  ante,  VIII,  6. 

Contributory  negligence  in  action  for  in- 
juries to  animals.    See  ante,  VIII,  6. 

Farmer  leaving  grass  and  stubble  standii^. 
See  ante,  179. 

IX.  Ballread  Commlsgioni   CommlBsloner 
of  Transportation. 

201.  Section  22  of  article  XII  of  the  consti- 
tution, providing  for  a  railroad  commission 
for  the  control  of  railroad  corporations  and 
transportation  companies,  should  be  con- 
strued to  extend  the  supervision  of  the  com- 
mission to  all  persons  engaged  in  the  business 
of  transportation,  whether  as  corporations, 
joint  stock  companies,  partnerships,  or  indi- 
viduals, and  so  it  has  been  construed  by  legis- 
lative enactment.  (Moran  v.  Ross,  79  Gal. 
159.) 

202.  Section  9  of  the  act  of  April  1, 1878, 
entitled,  "An  act  to  create  the  office  of  com- 
missioner of  transportation,"  etc.,  is  not  re- 
pealed by  the  act  of  April  15, 1880,  entitled, 
''An  act  to  organize  and  define  the  powers  of 
the  board  of  railroad  commissioners."  (Dyer 
V.  County  of  Placer,  90  Cal.  276. ) 

Mandamus  to  compel  railroad  to  give  in- 
formation.    See  Mandamus,  56. 

X.  Street  Batlways. 

/.  Power  to  Grant  Franchise;  Validity  of;  Roads 
Using  Same  Streets. 

203.  Legislature  has  right  to  delegate  to 
municipal  boards  the  power  and  discretion 
to  say  whether  a  railroad  shall  be  laid  in  the 
streets,  and,  if  so,  where  and  under  what  con- 
ditions, and  it  has  granted  authority  to  con- 
struct a  railroad  on  any  highway  or  street 
subject  to  the  conditions  that  the  consent  of 
two-thirds  of  the  members  of  the  council  or 
board  must  be  obtained  before  any  street  or 
avenue  of  an  incorporated  city  or  town  can  be 
taken  for  such  purpose.  (Town  of  Areata  v. 
Areata  etc.  R.  R.  <^.,  92  Cal.  639.) 
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204.  When  an  application  for  a  franchise 
was  referred  to  a  committee  of  two,  and  upon 
their  favorable  report  the  franchise  was 
granted,  the  fact  that  one  of  the  committee 
was  a  subscriber  to  the  stock  of  the  company 
for  whose  benefit  the  franchise  was  granted 
renders  the  franchise  void.  (Finch  y.  River- 
side etc.  By.  Co.,  87  Cat.  597.) 

205.  Under  section  499  of  the  Ciyil  Code,  in 
no  case  may  a  street  be  occupied  by  two  rail- 
roads, whether  belonging  to  corporations  or 

Erivate  persons,  for  a  distance  of  more  than 
ve  blocks ;  and  an  ordinance  permitting  is 
void.    (People  t.  Bicb,  54  Cal.  74.) 
Cited  57  CaL  189. 

206.  The  act  of  1870  (Stats.  1869-70,  p.  786), 
granting  to  city  councils  the  power  to  author- 
ice  street  railroads  to  be  laid  down  in  streets 
in  a  city,  does  not  prohibit  such  conncils, 
when  there  is  one  railroad  track  in  a  street, 
from  granting  the  right  to  construct  another 
in  the  same  street.  (Oakland  R.  R.  Co.  v. 
Oakland  etc.  B.  B.  Co.,  45  Cal.  365.) 
Distinguished  54  Cal.  75. 

207.  The  defendants  were  granted  a  right 
of  way  for  a  street  railroad  over  a  portion  of 
Montgomery  avenue  in  San  Francisco,  and  the 
plaintiff  was  granted  a  similar  right  of  way 
for  more  than  five  blocks  over  the  same  por- 
tion of  the  street.  Held,  that,  under  the  pro- 
visions of  section  499  of  the  Civil  Code,  the 

frant  to  the  plaintiff  was  void.    (Omniboa 
:.  B.  Co.  V.  Baldwin,  57  Cal.  160.) 
Cited  83  Cal.  414;  91  Cal.  44. 

208.  McKinstry,  J.,  concurring,  was  of  the 
opinion  that  the  act  of  April  1,  1872,  was 
violative  of  section  31,  article  IV,  of  the  old 
constitution,  as  judicially  construed  in  cases 
of  San  Francisco  v.  Spring  Vallev  Water 
Works,  48  Cal.  493,  and  Waterloo  Turnpike 
Co.  V.  Cole,  51  Cal.  381,  and  therefore,  under 
the  settled  law  of  this  state,  void.  (Omnibus 
E.  E.  Co.  V.  Baldwin,  57  Cal.  169.) 

209.  Thornton,  J.,  dissenting,  was  of  the 
opinion  that,  conceding  the  seventeenth  sec- 
tion of  the  act  of  1872  to  be  void,  nevertheless 
the  track  of  the  plaintiffs  was  rightly  in 
place.  (Omnibus  B.  B.  Co.  v.  Baldwin,  67 
Cat.  160.) 

210.  Section  499  of  the  Civil  Code,  permit- 
ting two  lines  of  street  railway,  operated  un- 
der different  managements,  to  use  the  same 
street  for  a  distance  of  not  more  than  five 
blocks  consecutively,  each  paying  an  equal 
portion  for  the  construction  of  the  track  and 
appurtenances  used  by  said  railways  jointly, 
is  controlling  as  to  the  amount  of  compensa- 
tion to  be  given  in  such  case^  and  must  pre- 
vail, in  reference  to  street  railroads,  over  the 
general  provisions  of  the  code  respecting  the 
assessment  of  compensation  and  aamages  in 
case  of  the  intersection  of  one  railroad  by  an- 
other.   (Pacific  By.  Co.  v.  Wade,  91  Cal.  449. ) 

211.  A  court  which,  through  its  receiver, 
has  the  custody  and  control  of  an  insolvent 
street  railway  company's  poperty  has  the 
power  to  determine  what  is  the  amount  of 
one-half  of  the  cost  of  the  construction  of  the 
tracks  and  appurtenances  which  would  be  oc- 
casioned by  its  track  being  intersected  and 
used  by  another  street  railway  company. 
(Pacific  By.  Co.  v.  Wade,  91  Cal.  449.) 


212.  There  is  no  occasion  to  exercise  tb* 
right  of  eminent  domain  to  determine  tb« 
amount  of  such  cost,  and  there  is  no  private 
property  to  be  taken  for  public  use.  The 
street  railway  company  has  no  proprietary 
interest  in  the  street,  and  no  exclusive  right 
to  its  use;  and  its  franchise  having  been 
taken  with  the  understanding  that  another 
company  might  be  authorised  to  use  the  track 
jointly  with  itself  as  fully  as  if  that  condi- 
tion had  been  expressly  stated  in  the  grant, 
it  is  estopped  from  claiming  that  the  taking 
is  without  its  consent  and  must  he  made  un- 
der the  right  of  eminent  domain.  (Pacific 
By.  Co.  V.  Wade,  91  Cal.  449.) 

218.  A  grant  of  a  franchise  to  a  street  rail- 
way company  is  for  the  purpose  of  facilitating 
and  not  of  abridging  tne  public  use  of  the 
street;  and  the  granting  of  a  subecxiuent 
franchise  to  another  company  to  connect 
with  the  track  of  the  former  company,  and 
use  the  same  in  accordance  with  the  provi- 
sions of  the  statute,  is  not  a  taking  of  the- 
property  of  the  former  company  for  a  higher 
or  difierent  purpose  than  that  to  which  it  bad 
already  been  devoted.  (Pacific  By.  Co.  v. 
Wade,  91  Cal.  449.) 

Street  act  exempting  railroad  from  opera- 
tion of  general  law  is  void.  See  (Constitu- 
tional Law,  491. 

Invalid  ordinance  granting  franchise,  rati- 
fication of.    See  Ordinances,  66,  67. 

2.  lieroeatiott  of  Grant 

214.  An  order  of  the  board  of  trustees  of  a 
municipality  granting  a  railroad  companv 
the  right  to  lay  and  maintain  a  side  track 
upon  certain  streets  of  the  municipality,  but 
containing  no  conditions  as  to  the  time 
within  which  the  work  was  to  be  commenced 
or  completed,  is  not  a  mere  license  revocable 
at  the  pleasure  of  the  board.  (Town  of 
Areata  v.  Areata  etc.  E.  E.  Co.,  92  Cal.  639.) 

215.  After  the  company  had  acted  upon  th» 
terms  of  the  order  and  expended  money  in 
the  construction  of  the  side  track,  the  board 
could  not  rescind  or  recall  the  privilege  it  had 
granted,  unless  the  company  failed  to  comply 
with  the  terms  or  conditions  of  the  grant. 
(Town  of  Areata  v.  Areata  etc.  B.  B.  Co.,  92 
Cal.  689.) 

3.  Usurpation  of  Frenehiso;  Contract  Band  Mr 
Agreement  not  to  Contest  Right 

216.  If  one  street  railroad  company  la  oe- 
cnpying  or  usin^  a  street  without  proper 
license  to  do  so,  it  is  no  concern  of  another 
railroad  company  having  a  railroad  on  th» 
same  street,  out  must  Sa  inquired  into  by 
proceedings  on  behalf  of  the  public.  (Market 
St.  E.  E.  Co.  V.  Central  By.  Co.,  51  Cal.  583. ) 
Cited  67  Cal.  179. 

217.  A  complaint  in  an  action  npcm  a  writ- 
ten obligation  tor  the  payment  of  money, 
which  alleges  that  the  obligation  was  given 
by  the  defendant,  an  electric  street  railroad 
company,  to  repay  the  plaintiff  and  other 
property  owners  for  paving  the  street,  in  con- 
sideration that  the  plaintiff  would  not  tak» 
any  steps  to  prevent  the  electric  company 
from  tearing  up  the  paving  and  laying  ito 
tracks,  and  which  also  alleges  facts  showing 


Digitized  by 


Google 


BAILBOADS,  X.  S,  4. 


2421 


tiiat  the  franchise  of  the  company  is  void, 
having  been  granted  bv  the  city  council  witb- 
oat  power,  and  tbat  tne  plaintiS  and  other 
property  owners  could  and  would  have  pre- 
vented the  defendant  from  laying  its  tracks 
on  the  street  bat  for  the  promise  to  pay, 
Bbowa  a  want  of  consideration  for  the  prom- 
ise, and  states  no  cause  of  action,  ( Amestoy 
T.  Electric  Bapid  Transit  Ck>.,  96  Cal.  311. ) 

218.  A  track  laid  and  poles  erected  in  the 
street  without  authority  constitute  an  illegal 
obstruction,  or  public  nuisance ;  and  where 
no  fact  is  averred  to  show  special  damage  to 
the  plaintiS  by  the  obstruction,  an  agree- 
ment not  to  prevent  it  is  an  agreement  not 
to  institute  a  public  prosecution,  which  is 
against  public  policy  and  void,  and  cannot 
constitute  a  consideration  or  a  promise  to  pay 
money  for  not  preventing  it.  (Amestoy  v. 
Electric  Rapid  Transit  Co.,  95  Gal.  811.) 

4,  Couatruetion  of  Road. 

IL.  Manner  of  Construction. 

219.  The  tracks  of  a  street-car  company 
should  be  laid  as  nearly  as  practicable  in  the 
middle  of  the  street.  If  the  franchise  does 
not  indicate  the  precise  position  of  the  track, 
and  it  is  not  nearly  as  practicable  to  the  mid- 
dle of  the  street,  tiie  track  is  an  unauthorized 
obstruction,  and  the  owner  of  the  fee  of  the 
street  may  maintain  ejectment  against  the 

con -TO--1-     -       T. -J-       -•-        T»_       ^- 

87( 


company.    (Finch  v.  Riverside  etc.  Ry.  Co., 


220.  The  mere  fact  that  it  is  more  con- 
venient to  the  traveling  public  to  have  the 
track  on  the  side  of  the  street,  and  that  it  ob- 
structs travel  a  little  less  than  it  would  do  in 
the  center  of  the  street  is  not  a  sufiBcient  rea- 
son for  not  complying  with  the  law.  (Finch 
T.  Riverside  etc.  By,  Co.,  87  Cal.  597.) 

Right  of  railroad  to  cross  track  of  another 
nilroad,    See  post,  243, 
Impiifid  right  to  build  bridge.    See  ante, 

Power  of  cable  company  to  build  stationaiy 
engine.    See  ante,  VI. 

b.  Bight  of  Adjoining  Owner  to  Enjoin  or  for 
Damages;  Turnouts  and  Switches, 

221.  The  owner  of  land  bordering  on  a 
public  street,  but  not  including  any  portion 
of  the  street,  cannot  enjoin  the  obstruction  of 
the  street  by  a  railroad^  unless  the  injury  to 
him  will  be  different  m  character,  and  not 
merely  greater  in  degree,  than  that  which 
the  general  public  Will  suffer.  (Crowley  v. 
Davis,  63  Cal.  460.) 

Cited  71  Cal.  87;  76  Cal.  613, 

Enjoining  interference  with  land  by  rail- 
nad  company.    See  post,  X,  6. 

222.  Dedication  of  street  to  public  use  au- 
thorises  any  ordinary  use  for  street  pur- 
poses ;  and  the  use  of  a  street  for  the  tracks 
of  a  street-car  company  is  of  this  class,  and 
may  be  authorized  by  the  city  authorities, 
without  compensation  to  the  owner  of  the 
fee  of  the  street.  (Finch  v.  Riverside  etc. 
By.  Co.,  87  Cal.  697.) 

223.  If  the  owner  of  lots   fronting  on  a 
.  street  in  a  city  does  not  own  the  street  in 

front  of  his  lots  subject  to  a  public  easement, 


he  cannot  maintain  an  action  for  damages  for 
building  a  railroad  on  the  street,  except  for 
special  damages  by  reason  of  a  nuisance 
caused  by  the  obstruction  of  a  public  street. 
(Severy  v-  Central  Pac.  B.  B.  Co.,  61  Cal. 
194.) " 
Cited  71  Cal.  86. 

224.  The  legislature  may  grant  the  right  to 
lay  down  and  construct  a  railroad  upon  public 
streets  without  providing  for  compennation 
for  the  damage  to  the  owners  of  property 
along  the  line  of  such  street,  provided  the 
owners  of  the  property  along  the  line  of  the 
streets  are  not  the  owners  of  the  contiguous 
land  usque  ad  filum  viae,  (Carson  v.  Central 
B,  B,  Co.,  36  Cal.  325.) 

226,  The  mere  consequential  disadvantage 
of  a  street  railroad  to  a  particular  locality, 
and  its  consequential  detriment  to  property 
along  its  line,  cannot  be  the  subject  of  a  pri- 
vate action,  and  such  injury  must  be  regarded 
as  damnum  absque  injuria,  (Carson  v.  Cen- 
tral B.  R.  Co.,  35  Cal.  325.) 

226.  Where  a  street  railroad  company  is  an- 
thorised  by  law  to  build  necessary  switches 
and  turnouts,  and  constructs  them,  a  plain- 
tiff who  sues  to  abate  a  turnout  as  a  nuisance 
cannot  introduce  evidence  of  the  damage  he 
has  sustained,  until  he  has  first  introduced 
evidence  tending  to  show  that  the  switch  and 
turnout  are  not  necessary.  (Carson  v.  Cen- 
tral R.  R.  Co.,  35  Cal.  326.) 

227.  In  an  action  to  recover  damages  caused 
by  the  construction  of  defendants'  roadbed  in 
the  street  in  front  of  the  plaintiff's  lot,  it  ap- 
peared that  the  track  of  the  defendant  was 
laid  through  the  street  by  the  consent  and 
permission  of  the  town  authorities,  but  that 
in  front  of  the  plaintiff's  lot  it  was  elevated 
considerably  above  the  street,  and  ingress 
and  egress  to  the  plaintiff's  lot  was  much  im- 
peded thereby.  Held,  tbat  the  plaintiff  was 
entitled  to  recover  the  damages  sustained  by 
him  prior  to  the  commencement  of  the  suit. 
(Ford  V.  Santa  Cruz  R.  R.  Co.,  59  Cal.  290.) 
Cited  86  Cal,  421 ;  89  Cal.  629. 

228.  A  judgment  for  damages  to  an  abut- 
ting lot,  caused  by  the  construction  of  a  rail- 
way along  the  street,  is  a  bar  to  an  action  for 
damages  to  another  abutting  lot,  owned  by  the 
same  party,  two  hundred  and  sixty  feet  dis- 
tant from  the  first  lot,  arising  from  the  same 
cause,  and  accruing  at  the  same  time,  and 
prior  to  the  filing  ofthe  complaint  in  the  first 
action ;  nor  is  he  entitled  to  recover  for  the 
continued  operation  of  the  railroad  after  the 
judgment  in  the  former  action,  where  the  evi- 
dence shows  no  damage  accruing  after  that 
date.  (Beronio  v.  Southern  Pac.  R,  R.  Co., 
86  Cal.  415.) 

Compensation  where  an  adjoining  owner 
owns  fee.    See  ante,  90. 

229.  If  an  act  of  legislature  grants  the 
right  to  build  a  street  railroad  with  the 
proper  and  necessary  switches  and  turnouts, 
ana  a  turnout  and  short  sidetrack  are  made 
from  the  main  track  towards  and  along  the 
sidewalk,  upon  which  the  cars  run  for  the 
purpose  of  standing  until  other  cars  pass  and 
stop  to  allow  passengers  to  make  an  exchange 
of  cars,  this  is  a  switch  and  turnout  within 
the  meaning  of  the  act,  and  the  presumption 
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is  that  it  is  a  proper  and  neceasary  turnoat. 
(CarBon  v.  Central  B.  K.  Co.,  35  Cal.  326.) 

230.  I!  an  act  of  the  legislature  authoriies 
the  laying  down  in  a  public  street  of  a  rail- 
road, a  switch,  turnout,  and  sidetrack,  the 
laying  down  of  the  switch,  turnout  and  side- 
track and  the  use  of  it  is  the  exercise  of  a 
lawful  right,  from  which  no  liability  for  dam- 
age for  consequential  injury  arises,  unless 
there  is  some  misconduct  or  negligence. 
(Carson  v.  Central  R.  B.  Co.,  86  Cal.  326.) 
Cited  87  Cal.  139. 

281.  When  a  company  is  authorized  by  law 
to  construct  a  railroad  in  a  public  street,  and 
necessary  switches  and  turnouts,  and  the 
road  is  built  faavine  switches  and  turnouts, 
the  presumption  of  law  is,  that  the  switches 
and  turnouts  are  necessary,  and  one  com- 
plaining that  thev  are  a  nuisance  has  cast 
upon  him  the  burden  of  proving  that  they  are 
Bo.  (Carson  t.  Central  B.  B.  Co.,  86  Oal. 
826.) 

Compensation  where  street  taken  for  rail- 
road.   See  Eminent  Domain,  X,  3. 

c   Time  to  Commence  and  Complete  Work* 

232.  Section  602  of  the  Civil  Code  does  not 
declare  that  a  failure  to  comply  with  the  pro- 
•vision  which  requires  work  to  be  commenced 
within  one  year  shall  work  a  forfeiture :  but 
that  a  failure  to  comply  with  that,  and  also 
with  the  provision  which  requires  the  work 
to  be  completed  within  three  years,  shall 
have  such  effect.  (Omnibus  B.  R.  Co.  v. 
Baldwin,  67  Cal.  160.) 

233.  The  provisions  of  section  602  of  the 
Civil  Code  required  that  the  work  therein 
referred  to  should  be  commenced  in  good 
faith  within  one  year  from  the  date  of  the 
onlinance  granting  the  right  of  way,  and 
should  be  prosecuted  with  due  diligence  to 
completion  within  three  years.  The  defend- 
ant nad  failed  to  comply  with  the  first  of 
these  conditions,  and  his  franchise  was  there- 
fore forfeited.  Boss,  J.,  dissenting.  (Omni- 
bus B.  B.  Co.  V.  Baldwin,  57  Cal.  160.) 

284.  Under  section  602  of  the  CHvil  Code 
the  period  of  three  years  within  which  a 
street  railway  must  be  completed  begins  from 
the  date  of  the  commencement  of  the  work, 
and  not  from  the  date  of  the  ordinance  grant- 
ing the  right  of  way ;  and  at  any  time  before 
the  expiration  of  that  time  the  grantee  of  the 
franchise  may,  with  the  consent  of  the  au- 
thorities granting  the  right  of  way,  abandon 
the  uncompleted  portion.  (People  ex  rel. 
Sabichi  v.  Loe  Angeles  Electric  By.  Co.,  91 
Cal.  338.) 

235.  If  a  franchise  is  granted  by  the  l^s- 
lature  to  construct  a  street  railroad  within  a 
certain  time,  with  s  condition,  that  if  the 
provisions  of  the  act  are  not  complied  with 
the  franchise  shall  be  forfeited,  a  failure  to 
lay  the  track  within  the  time  limited  works 
a  forfeiture  of  the  right  to  lay  the  same  with- 
out a  judgment  at  the  suit  of  the  state  declar- 
ing a  forfeiture,  and  the  legislature  may  con- 
fer the  franchise  upon  any  other  company  or 
person.  (Oakland  R.  B.  C!o.  v.  Oakland  etc. 
B.  B.  Ck>.,  45  Cal.  365.) 

236.  Where  a  statute  expressly  provides 
that  a  failure  to  complete  a  contemplated 


work  within  a  certain  time  shall  work  a  for- 
feiture, no  action  is  necessary  to  enforce  the 
forfeiture,^  but  upon  the  happening  of  the 
event  which  is  the  statutory  basis  of  forfeit- 
ure, the  title  to  Uie  thing  forfeited  immedi- 
ately vests  in  the  state :  yet  where  the  for- 
feiture is  not  expressly  declared  bj  statute,  a 
judicial  declaration  of  forfeiture,  in  a  suit  in- 
stituted for  that  purpose,  is  neces8ai7  to  di- 
vest the  title  of  the  owner.  (Town  of  Areata 
V.  Arcate  etc.  B.  B.  Co.,  92  Cal.  639.) 

237.  Where  the  board  of  trustees  of  a  mu- 
nicipality, without  expressed  conditions, 
granted  to  a  railroad  company  the  right  to 
lay  and  maintain  a  sidetrack  upon  certain 
streets,  even  if  the  principle  is  applicable 
that  the  grantees  must  signifv  their  accept- 
ance by  commencing  the  work  within  a  rea- 
sonable time,  and  prosecuting  it  to  comple- 
tion with  ordinary  diligence,  yet,  in  the 
absence  of  a  statutory  provision  or  municipal 
ordinance  or  order  declaring  a  forfeiture  for 
failure  to  complete  the  work  within  a  reason- 
able time,  the  right  of  the  company  to  the 
use  of  the  street  can  be  terminated  only  by  a 
judgment  of  forfeiture  in  an  action  com- 
menced directly  for  that  purpose,  and  cannot 
be  considered  in  an  action  of  ejectment. 
(Town  of  Areata  t.  Areata  etc.  B.  B.  Co.,  92 
Cal.  639.) 

238.  Section  468  of  the  Civil  Code,  provid- 
ing that  a  railroad  corporation  must  begin 
the  construction  of  its  road  within  two  years 
after  filing  its  articles  of  incorporation,  and 
must  every  year  thereafter  build  and  ox>erate 
i.t  least  five  miles  of  its  road,  until  the  road  is 
fully  completed,  and  upon  its  failure  so  to  do, 
for  the  period  of  one  year,  its  right  to  extend 
its  road  beyond  the  point  then  completed  is 
forfeited,  applies  to  the  main  road  provided 
for  in  the  company's  articles  of  incorpora- 
tion, and  not  to  a  switch  or  sidetrack  which 
the  company  may  find  necessary  for  the 
proper  conduct  of  business  and  the  oon- 
vemence  of  the  public  after  the  road  has  been 
put  in  operation.  (Town  of  Areata  t.  Areata 
etc.  B.  B.  Co.,  92  Gal.  689.) 

Failure  to  complete  in  time,  effect  on  liabil- 
ity of  one  agreeing  to  pay  on  completion. 
See  post,  X,  6. 

B.  Contractt  of  Adjoining  Omnon  to  Pay  Surnt  on 
CompMion:  Bight*  Anting  From. 

239.  If  property  holders  along  the  line  of  a 
street  contract  with  a  street  railroad  company 
to  pay  it  certain  sums  of  money  if,  within  a 
certain  time,  it  constructs  a  railroad  along  the 
street,  the  fact  that  the  road  is  not  built 
within  the  time  is  not  an  excuse  for  the  non- 
payment of  the  money,  if  the  road  is  actually 
Duilt;  but  the  subscribers  may  recoup  the 
damage  they  sustain  by  the  failure  to  com- 
plete In  time.  (Front  Street  etc.  B.  B.  Go. 
V.  Butler,  60  Cal.  674.) 

Cited  86  Cal.  827. 

240.  Where  a  contractor  for  the  construction 
of  a  street  railway  agreed  with  the  owners  of 
land  along  the  route  that  the  road  sfaonld  be 
constructed  and  put  in  operation  from  the 
center  of  the  city  to  a  point  near  its  northern 
boundary,  by  the  time  of  the  maturity  of  the 
notes  or  donations  made  conditional  for  the 
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construction  of  the  road  between  the  points 
•greed,  and  such  railway  was  constructed 
•cross  the  land  of  plaintiff,  bat  never  com- 
pleted to  the  center  of  the  city,  and  the  rail- 
way company,  for  which  the  contractor  acted 
•a  agent,  and  the  contractor  assigned  all  their 
rights  to  another  corporation,  which  ex- 
preaely  assamed  to  perform  the  condition  as 
to  the  completion  of  the  road,  except  as  to 
time,  -whereupon  the  note  of  plaintiff  was 
paid,  and  socb  second  corporation  assigned 
Its  lights  to  a  third  corporation,  which  also 
asBumed  the  same  obligations,  after  which 
the  tiiree  corporations  were  consolidated  un- 
der the  name  of  such  third  corporation,  and 
excaTationa  and  embankments  were  made 
upon  plaintiff's  land,  the  filling  up  and 
removal  of  which  -would  cost  six  thousand 
doUars,  the  plaintiff  is  entitled  to  a  decree  en- 
joining the  consolidated  corporation  from  en- 
tering upon  or  interfering  with  the  land,  and 
is  also  entitled  to  recover  from  them  the  sum 
of  six  thousand  dollars  damages  for  the  breach 
of  the  contract  to  complete  the  road.  (Smith 
T.  Loe  Angeles  etc.  By.  Co..  98  Cal.  210.) 

241.  The  detriment  caused  to  plaintiff's  land 
by  the  excavations  and  embankments  made 
thereupon  in  the  construction  of  the  road 
across  it  was  proximately  and  eflSciently 
caused  by  the  remsal  of  the  defendant  to  con- 
struct its  load  to  the  center  of  the  city  as 
agreed,  so  as  to  make  a  harmonious  whole  of 
its  line,  whereby  plaintiff  would  have  been 
compensated  by  the  increased  value  of  his 
land  for  such  detriment ;  and  he  is  entitled  to 
recover  for  such  detriment,  where  it  appears 
ttiat  the  total  damage  to  his  land  exceeded 
the  costs  of  filling  up  and  removal  of  sacb  ex- 
cavations and  embankments.  (Smith  t.  Los 
Angelee  etc.  By.  Co.,  98  Cal.  210.) 

242.  The  difference  between  the  value  of  the 
land  -with  the  contract  consummated,  and  its 
value  with  the  same  contract  broken,  is  the 
true  criterion  of  damage  for  breach  of  the 
contract  to  construct  the  street  raU-way  as 
agreed.  (Smith  v.  Los  Angeles  etc  By.  Co., 
98  Cal.  210.) 

9.  Management  of. 

a.  Duty  M  to  Care ;  Liability  for  Negligence ; 
Bights  of  Public. 

243.  Maintenance  of  s  horse  railroad  on  the 
streets  of  a  city  is  a  mere  special  mode  of  us- 
ing the  street,  and  does  not  exclude  the  public 
from  the  use  of  the  street,  nor  prevent  the 
croesing  of  its  track  by  another  railroad,  pro- 
vided the  crossing  is  effected  with  as  httle 
damage  as  may  be.  (Market  Street  B.  B.  Co. 
V.  Central  By.  Co.,  61  Cal.  683.) 

Cited  91  Cal.  463. 

244.  Defendants  were  owners  of  a  private 
railroMd,  constructed  by  them,  and  run  with 
machinery  under  a  license  from  the  city 
councils,  through  certain  streets  of  San  Fran- 
cisco. The  plaintiff  claimed  damages  for  iu- 
iuries  done  to  himself,  his  horse  and  wagon, 
u  a  odlision  -with  the  railroad  cars,  charging 
the  defendants  -with  negligence.  Held,  that 
where  the  streets  of  a  city  are  diverted  from 
tiieir  ordinary  and  legitimate  nses  by  spe(ual 
license  to  a  private  person  for  bis  o-wn  hene- 
llt,  and  in  uie  parsnit  of  a  business  which 
invcdves  constant  zisk  and  danger,  he  is 


bound,  in  the  exercise  of  such  right,  to  use 
extraordinary  care.  (Wilson  y.  Cunningham, 
8  Cal.  241.) 

246.  It  is  duty  of  driver  of  street-car  to  ob- 
serve -what  is  in  the  road  before  him,  so  tm 
to  avoid  infiicting  injury  upon  others,  if  prac- 
ticable, and  he  is  guilty  of  negligence  if  be 
omits,  without  apparent  excuse,  to  look  ahead 
and  observe  whether  or  not  the  track  is  clear. 
(Swain  v.  Fourteenth  Street  B.  B.  Co.,  93 
Cal.  179.) 
Cited  97  Cal.  666. 

246.  While  a  street  railroad  company  has  a 
right  to  run  its  cars  on  a  public  street,  yet 
the  public  have  also  a  right  to  travel  on  the 
street,  and  the  railroad  company  must  exer- 
cise such  care  and  precaution,  for  the  purpose 
of  avoiding  accidents  and  endangering  prop- 
erty or  person,  as  a  reasonable  prudence  would 
sugigest.  (Shea  v.  Poirero  etc.  B.  B.  Co.,  44 
Cd7414.) 

Cited  97  Cal.  666. 

247.  A  street  railroad  company  has  only  an 
equal  right  with  the  travelwg  public  to  tiie 
use  of  the  street  where  its  track  is  laid,  -with 
a  few  exceptions,  such  as,  that  the  cars  ran 
on  a  track,  and  when  a  vehicle  meets  a  car  it 
must  give  way.  (Shea  v.  Potrero  etc.  B.  B. 
Co.,  44  Cal.  414.) 

248.  The  fact  that  the  street  is  made  for 
travel  does  not  justify  a  trespass  upon  the 
person  of  one  who  is  there  tor  other  pur- 
poses. (Schierhold  t.  North  Beach  etc.  B.  B. 
Co.,  40  Cal.  447.) 

249.  The  owners  of  street  railroads  are  to 
be  held  to  due  care  in  the  management  of 
their  lines;  and  if  they  exercise  such  care, 
they  are  not  responsible  to  a  pedestrian 
who,  in  a  careless,  reckless,  or  absent-minded 
way,  walks  suddenly  in  front  of  a  moving  car, 
and  is  injured  before  there  is  time  to  stop  it. 
(Driscoll  V.  Market  Street  Cable  By.  Ck>.,  97 
Cal.  663.) 

250.  The  persons  in  'charge  of  a  street-car, 
upon  a  clear  track,  where  there  is  no  negli- 
gence on  their  part,  have  a  right  to  assume 
that  people  will  not  suddenly  cross  in  front  of 
it.  (Driscoll  v.  Market  Street  Cable  By.  (3o., 
97  Cal.  553.) 

261.  Where  a  pedestrian  was  struck  by  a 
street-car  and  killed  at  a  street  crossing,  the 
failure  of  the  person  in  charge  of  the  car  to 
keep  its  bell  ringing  from  a  point  twenty-five 
feet  from  the  crossing  until  the  crossing  was 
passed,  as  required  by  the  terms  of  a  cit^  or- 
dinance, is  negligence,  both  as  being  in  viola- 
tion of  a  reasonable  ordinance,  and  u  being 
in  itself,  under  the  circumstances,  careless. 
(Driscoll  V.  Market  Street  Cable  By.  Co.,  97 
Cal.  653.) 

232.  It  is  no  excuse  for  neglect  to  ring  the 
bell'while  passing  a  street  crossing  that  the 
gripman  could  not  ring  it  because  his  hands 
were  otherwise  engaged,  and  that  the  con- 
ductor -was  temporarily  absent  from  his  post. 
(Driscoll  V.  Market  Street  Cable  By.  Co.,  97 
Cal.  653.) 

263.  Where  the  street  raUroad  company  was 
in  default  for  not  giving  the  proper  warning, 
the  question  whether  the  deceased  was  guilty 
of   oontributory  negligence  in  passing   the 
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street  crossing,  and  whether  his  negligence  | 
was  the  proximate  cause  of  the  injury,  is  one 
of  fact  for  the  jury ;  and  where  there  is  a  con- 
flict of  evidence  as  to  the  actual  conduct  of 
the  deceased,  and  the  circumstances  under 
which  he  acted,  at  the  time  of  the  accident, 
and  there  is  sufficient  evidence  to  warrant  the  \ 
jury  in  finding  that  deceased  was  not  negli- 
gent, a  verdict  against  the  street  railroad 
company  will  not  be  disturbed  upon  anpeal. 
(Dnscoll  V.  Market  Street  Cable  By.  Co.,  97 
Cal.  663.) 

254.  A  pedestrian  in  crossing  the  track  of  a 
ftreet  railroad  is  only  bound  to  use  ordinary 
care,  or  that  degree  of  care  which  people  of 
ordinarily  prudent  habits  could  be  reasonably 
expected  to  exercise  under  the  circumstances 
of  the  case.  (Driscoll  v.  Market  Street  Oable 
Ry.  Co.,  97  Oal.  653.) 

256.  A  person  is  entitled  to  walk  on  a  street 
railroad  track  ia  a  public  street,  using  rea- 
sonable care  and  prudence  to  avoid  injuries; 
but  he  is  not  required  to  abandon  the  track 
in  order  to  avoia  possible  injuries  which  may 
result  from  the  carelessness  of  the  company, 
and  if  he  is  injured  by  the  carelessness  of  the 
company  while  walking  on  the  track,  the  fact 
that  he  might  have  walked  by  the  side  of  the 
track  is  nut  contributory  negligence  on  his 
part.  (Shea  v.  Potrero  etc.  R.  R.  Co.,  44  Cal. 
414.) 
Cited  93  Cal.  184. 

236.  It  is  not  negligence  per  se  for  the  driver 
of  a  patrol  waeon  to  drive  along  and  upon  a 
street-car  track,  so  long  as  he  uses  ordinary 
care  to  avoid  a  collision  with  the  cars  on  the 
track,  and  it  is  a  question  for  the  jury  whether 
he  has  used  sucn  ordinary  care.  (Swain  t. 
Fourteenth  Street  R.  R.  Co.,  93  Cal.  179.) 

267.  It  is  proper  to  instruct  the  jury  that 
if,  by  reason  of  inattention,  carelessness,  or 
incompetency,  the  driver  of  a  street-car  fails 
to  avoid  a  collision  with  a  wa^on  upon  the 
track,  the  street-car  company  is  responsible 
for  an  injury  thereby  occasioned  to  the  oc- 
cupant of  the  wagon,  if  there  is  no  contribu- 
tory negligence  upon  the  part  of  the  occupant 
or  the  driver  of  toe  wagon.  (Swain  v.  Four- 
teenth Street  R.  R.  Co.,  03  Cal.  179.) 

258.  On  an  action  for  damages,  for  injury, 
caused  br  defendant's  street-cars,  an  allega- 
tion by  plaintiff  that  defendant  had  no  law- 
ful right  to  lay  its  tracks,  or  run  its  cars  on 
that  portion  of  the  street  where  the  injury 
was  aone,  is  not  irrelevant  or  immaterial. 
(Schierbold  y.  North  Beach  etc.  R.  R.  Co., 
40  Cal.  447.) 

.  259.  In  a  suit  against  the  owner  of  a  rail- 
road for  negligence  in  its  operation,  the  de- 
fendant is  not  injured  by  an  instruction  that 
it  makes  a  suiticient  prima  facie  case  against 
the  defendant  to  show  that  he  was  the  owner 
of  the  railroad,  without  proving  attirmatijrely 
that  the  persons  in  charge  were  his  servants 
or  employees.  It  is  not  necessary  for  the 
plaintiff  to  show  that  the  owner  had  not 
leased  the  railroad,  or  bad  not  in  some  other 
way  given  the  entire  management  of  it  to 
another  person.  (Davis  v.  Button,  78  Cal. 
247.) 

260.  Evidence  that  it  was  custom  of  in- 
habitants of  a  locality  to  allow  boys  to  play 


in  the  street  does  not  tend  to  prove  that  such 
use  of  the  street  is  lawful.  (Schierhold  T. 
North  Beach  etc.  R.  R.  Co.,  40  Cal.  447.) 

261.  Evidence  to  prove  that  cars  of  another 
company  were  driven  down  same  grade  at 
leas  speed  than  the  cars  of  defendant  ia  in- 
admissible. (Schierhold  y.  North  Beach  etc. 
R.  R.  Ck).,  40  Cal.  447.) 

262.  The  action  was  for  damages  for  killing 
a  child  bv  running  over  it  with  a  dummy 
engine  of  the  defendant.  The  court  in- 
structed the  jury  that  "  the  verdict  must  be 
for  the  defendant,  unless  the  evidence  estab- 
lishes that  the  death  of  the  child  was  caused 
by  want  of  ordinary  care  on  the  part  of  the 
agent  of  the  defendant  in  the  management  of 
the  dummy  and  car,  and  that  the  person  in 
whose  care  the  child  was  placed  when  the 
{mrents  left  the  house  took  all  proper  precau- 
tions for  its  safety."  Held,  that  toe  instmo- 
tion  was  proper.  (Roller  y.  Butter  Street  R. 
R.  Co.,  66  Cal.  280.) 

263.  A  statement  in  an  instruction  to  the 
jury  that  street-cars  are  easily  and  readily 
stopped,  being  the  statement  of  a  fact  of 
common  knowledge  which  the  jury  might 
properly  consider  without  any  other  evidence 
of  Its  existence,  is  not  prejudicial  to  the  de- 
fendant. (Swain  v.  Fourteenth  Street  R.  B. 
Co.,  03  Cal.  179.) 

Turntable,  leaving  unguarded  or  unfas- 
tened.   See  Negligence,  III,  2. 

Street-cars,  collision  of,  action  for.  See 
Negligence,  55. 

b.  Failure  to  Ron  Cars. 

264.  The  performance  by  a  street  railway 
company  of  its  contract  to  run  regular  trains 
each  day  for  a  period  of  ten  years,  under 
penalty  of  forfeiting  an  extension  of  its  road; 
to  be  conveyed  upon  demand,  is  not  excused 
because  of  the  bringing  of  a  suit  by  a  mort- 
gragee  to  foreclose  a  mortgage  upon  a  street 
railway,  and  the  appointment  oi  a  receiver 
to  take  possession  thereof,  who  failed  and 
ceased  to  operate  the  road,  the  street  railway 
company  being  enjoined  from  interfering 
with  the  possession  and  control  of  the  road. 
(Klauber  v.  San  Diego  Street-oar  Co.,  95  Cal. 
353.) 

265.  The  obligor  contracts  that  he  can  and 
will  control  the  acts  of  third  parties  so  far  as 
necessary  to  enable  him  to  perform  his  con- 
tract. (Klauber  y.  San  Di^o  Street-car  Co., 
95  Cal.  353.) 

7.  Kailroad  as  froptrtf;  Rspairing  Stnt/t;  IM- 
bilfty  for  Str*»t  A**9t*m»ttt 

266.  The  interest  in  the  street  of  a  street 
railroad  company,  authorised  by  statute  to  lay 
down  a  track  in  the  streets  of  a  city  and  run 
cars  over  it  for  the  conveyance  of  passengers 
for  hire,  is  an  easement  in  the  land ;  and  the 
estate  of  such  company  in  the  street  is  real 
property.  (Appeal  of  North  Beach  etc.  R.  R. 
Co.,  82  Cal.  4*.) 

Cited  48  Cal.  534;  60  Cal.  34;  80  Cal.  341;  09 
Cal.  631;  6  Mont.  158, 167. 

267.  The  estate  of  a  street  railroad  company 
in  the  streets  of  the  city  is  property  capable 
of  being  enhanced  in  value  oy  the  widening 
of  the  street,  and  by  such  widening  a  8ul> 
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ftsctiisi  benefit  may  accme  to  the  railroad 
company.  (Appeal  of  North  Beach  etc.  R.  R. 
Co.,  32  Cal.  4fi9.) 

2S8.  The  acceptance  by  a  street  railroad 
oompanv  of  its  franchise,  granted  by  a  citv 
nniler  the  authority  of  an  ordinance  provia- 
ing  that  when  any  part  of  the  street  over 
which  the  road  should  run  should  be  ordered 
improved  or  reim proved  the  railroad  com- 
pany should  be  held  for  the  payment  of  its 
Ero  rata  share  of  the  cost  thereof,  the  cost  to 
e  assessed  and  collected  in  the  same  manner 
as  other  street  assessments,  and  to  be  a  lien 
upon  its  roadbed,  rolling-stock,  and  fran- 
chise, ia  equivalent  to  an  express  agreement 
by  the  company  to  pay  its  proportion  of  the 
cost  of  whatever  improvement  of  the  street 
ttae  city  should  order,  whether  ordered  under 
ita  then  existing  charter  or  under  a  subse- 
quent act  of  the  iwislatare  authorising  such 
nnprovements,  and  the  cost  of  the  same  may 
be  collected,  in  the  manner  provided  for  the 
collection  of  other  street  assessments,  at  the 
time  of  the  improvement.  (Schmidt  v.  Mar- 
ket Street  etc.  R.  R.  Co.,  00  Gal.  37.) 

269.  Under  the  provisions  of  such  ordi- 
nance, the  liability  of  the  street  railroad  com- 
pany is  not  limited  to  payment  to  the  city 
for  improvement,  but  it  may  be  held  liable  to 
the  ^rson  entitled  to  make  the  collection ; 
and  if  the  manner  of  collecting  other  street 
assessments  is  by  a  suit  brought  by  the  con- 
tractor in  his  own  name  to  recover  an  assess- 
ment, that  mode  may  be  pursued  against  the 
street  railroad  company.  (Schmidt  v.  Mar- 
ket Street  etc.  R.  B.  Co.,  90  Cal.  37.) 

270.  Street  railroads  in  San  Francisco  are 
only  required  to  repair  that  part  of  the  street 
lying  between  the  rails  alone  which  the  cars 
run  and  between  which  the  horses  travel. 
Ttiey  are  not  required  to  repair  the  street 
lying  between  a  double  track.  (Robbins  t. 
Omnibus  R.  R.  Co.,  32  Cal.  472.) 

Street  assessment,  effect  on  of  railroad 
bound  to  repair.    See  Streets,  XVI,  14. 

Provision  as  to  in  contract  relating  to  street 
improvements,    bee  Streets,  XIV,  7. 

Title  to  portion  of  street  taken  for  railroad. 
See  Emint-nt  Domain,  143. 

Taxation  oL    See  Taxation,  146, 147. 

BJlMIE. 

Act  to  encour^e  cultivation  is  nnconstitci- 
tional.    See  Constitutional  Law,  164. 

SAFE. 

See  Oriminal  Law,  XXI,  40, 

BATES. 

ToTIb,  fixing  rate  of.  See  Turnpike  Com* 
paniee,  YII. 

Water  rates.    See  Water  Comi>anies,  IIL 

Interest,  rate  of.    See  Interest. 

Tax  rate.    See  Taxation,  YII. 

Tax  rate,  power  of  board  of  equalisation  to 
fix.    See  Taxation,  YI,  2. 

BATmCATIOir. 

Agents'  acts.    See  Agency,  III,  7. 
Must  be  with  knowlMge.    See  Agency,  III, 
7,  b ;  Election ;  Ordinances,  08. 


Acts  of  officers  of  corporations.  See  Corpo- 
rations, YI,  8,  d,  0. 

Notes  or  mortgages  of  directors  of  corpora- 
tion, ratification  of.  See  Turnpike  Com- 
panies, lY. 

Unauthorised  expenditure  of  treasurer. 
See  Corporations,  YIII,  3. 

Creation  of  debt  beyond  capital  stock,  rati- 
fication of.    See  Corporations,  X,  3. 

Ratification  of  claims  by  corporation  binds 
assignee  in  insolvency.  See  Bankruptcy  and 
Insolvency,  IX,  3. 

Issuance  of  execution  by  sureties,  ratifica- 
tion by  principal.    See  Executions,  I,  4. 

Confirmation  of  void  deed.  See  Deeds. 
Yn,4. 

Superintendent  of  mining  corporation, 
ratification  of  acts  of.    See  Partnership,  69. 

Acts  or  contracts  of  otlicers,  ratification  of. 
See  Offices  and  Officers,  IX. 

Municipality,  ratification  of  contracts  by. 
See  Municipal  Corporations,  XI,  8. 

Invalid  ordinance,  ratification  of.  See 
Ordinances,  lY,  6. 

Act  ratifying  ordinance.  See  San  Fran* 
Cisco,  XIY,  7,  b. 

By  appropriation  of  proceeds.  See  Ordi- 
nances, 72. 

Application  of  payment  by  creditor,  ratifi- 
cation of.    See  Payment,  71. 

Unauthorized  acta  of  bailee,  ratification  of. 
See  Bailments,  16. 

Pledge  by  one  not  owner,  ratification  of. 
See  Pledges,  V. 

Acts  of  partner,  ratification  of.  See  Part- 
nership, Ix,  1. 

Yoid  contract,  ratification  oL  See  Super- 
visors, 42. 

Will,  ratification  of  title  by.  See  Wills, 
220. 

BEAL  COTEITANTS. 

See  Covenants,  II:  Landlord  and  Tenant, 
IV,  6. 

BEAL  ESTATE  AeEITTS. 

See  Agency. 

Liability  for  deposit.    See  Agency,  YT,  1. 

Oral  agreement  to  share  commissions.  See 
Statute  of  Frauds,  2. 

Contracts  for  services  on  commission.  See 
Statute  of  Frauds,  I,  3. 

Commissions,  fraud  of  agent.  See  Bescia- 
sion  of  Contracts,  13, 16. 

Rights  as  utainst  one  another.  See  Agency, 
vm.  "*     ^> 

BEAL  FBOFEBTT. 

Buildings.    See  Buildings. 

Fixtures.    See  Fixtures. 

Ditch,  whether  real  estate.  See  Water- 
courses, XII,  1. 

Interest  in  ditch  and  water  right  is  inter- 
est in  realty.    See  Statute  of  Frauds,  74. 

Flume  is  realty.    See  Mortgages,  251. 

Gold  mine  is  real  estate.  See  Statute  of 
Frauds,  65. 

Mining  claim  is.  See  Mines  and  Mining, 
255. 

Action  concerning,  what  is.  See  Jurisdic- 
tion, 69,  70. 

Severance  of  property  from  realty,  effect 
of.    See  Mortgages,  369,  et  seq. 
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State  can  regnlate  tenure  of.  Bee  Qnieting 
Title,  125. 

Bight  of  tarapike  company  to  bold.  See 
Tampike  CompaDles,  V. 

Corporation,  power  to  hold.  See  Oorpora- 
tiona,  VI,  2. 

Gift  may  be  made  of.    See  Gifts,  4. 

License  to  enter  npon  or  oae.  See  li- 
censes, I. 

Contracts  relatine  to,  necessity  of  writing. 
See  Statute  of  Frauds,  1, 10. 

Mode  of  selling  on  execution.  See  Execu- 
tions, IX,  4. 

Municipality,  sale  of  land  by.  See  Munici- 
pal Corporations,  XII. 

Partnership  to  deal  in.    See  Partnership,  Y. 

Partners,  conveyances  of  land  to.  See 
Partnership,  IX,  7. 

Partner,  power  of  to  convey.  See  Partner* 
ship,  IX,  4. 

Waste.    See  Waste. 

Lands  and  interests  therein,  taxation  of. 
See  Taxation,  lY.  fi. 

Seal  property,  now  attached.  See  Attach- 
ments, rv,  2. 

Lien,  how  only  created  on.    See  Liens,  1, 2, 

Action  to  recover.    See  Ejectment. 

Partition  of.    See  Partition. 

Venue  of  actions  relating  to.    See  Venae. 

Jurisdiction  of  district  courts  over  actions 
concerning.     See  Jurisdiction,  XI,  1,  d. 

Trespass  to,  juriBdiction  oyer.  See  Justices 
of  the  Peace,  rV,  6,  b. 

Limitation  of  actions  in  relation  to.  See 
Statute  of  Limitations,  VI,  8. 

BEASOiriBLE  DOUBT. 

See  Criminal  Law,  XVIII,  14,  o. 
Insanity,  reasonable  doubt.    See  Insanity, 

BECEIPTS. 

Belease.    See  Release. 

Receiver's  receipt.  See  Public  Lands,  IX,  4. 

Warehouse  receipts.     See  Warehousemen. 

1.  The  admission  in  a  receipt  that  the  prop- 
erty is  attached  or  levied  upon  as  the  prop- 
erty of  the  debtor,  and  the  promise  of  the 
owner  to  deliver  it  to  the  officer,  constitute 

Srima  facie  evidence  of  ownership  in  the 
ebtor;  and  unless  overcome  by  proof  on  the 
part  of  the  claimant,  must  be  decisive  against 
him.    (Eleven  v.  Freer,  10  Cal.  172. ) 

2.  To  overcome  this  prima  facie  ownership 


Freer,  10  Cal.  172.) 

As  evidence.  See  Fraudulent  Conveyances, 
244;  Mines  and  Mining,  284;  Surety  snip,  81. 

8.  A  receipt  is  not  conclusive.  (Simmons 
▼.  Oullahan,  75  Cal.  508.) 

4.  A  receipt  acknowledging  payment  of  a 
debt,    whether   in     money    or   some   other 
medium,  may  be  explained  or  contradicted 
by  parol.    (Hawley  v.  Bader,  16  Cal.  44.) 
CSted  23  Cal.  274. 

6.  A  receipt  in  a  broker's  contract  for  the 
sale  of  stock,  acknowledging  the  receipt  of 
the  first  payment  or  the  margin  on  the  con- 
tract, is  only  prima  facie  evidence  of  the  pay- 


ment of  the  money  ,and  may  be  explained  hr 

parol  testimony.    ( Winans  ▼.  Hasoey,  48  OiL 

636.) 

Cited  79  Cal.  60. 

6.  A  receipt  is  always  open  to  explana. 
tions.  and  the  purpose  for  which  it  was  aven 
may  be  shown.  Receipts  shown  to  have  oeen 
given  by  a  bookkeeper  of  the  defendant  as 
mere  memoranda  or  vouchers,  to  be  used  as 
such  by  a  third  narty  who  was  dealing  with 
the  plaintiff,  ana  to  have  been  given  in  the 
name  of  the  plaintiff  instead  of  such  third 
party,  with  the  knowledge,  authority,  con- 
sent, or  subsequent  ratification  of  the  defend- 
ants, cannot  charge  the  defendants  with  lia- 
bility for  money  received  of  plaintiff,  on  the 
admissions  appearing  upon  the  face  of  the  re- 
ceipts. (Comptoir  d'Esoompte  de  Paris  v. 
Dtesbach,  78  Cal.  15.) 

In  suit  on  an  account,  against  B.  A  S.  as 
a  firm,  a  receipt  to  B.  alone,  signed  by  plain- 
tiffs, "  in  full  for  acct's  and  demands  due  us 
at  ^is  date,"  was  offered  in  evidence  by  B.. 
S.  having  made  default,  together  with  parol 
proof  that  the  receipt  was  intended  to  em- 
brace the  account  sued  on.  Held,  that  the 
parol  proof  was  admissible;  that  the  term 
"  all  accounts"  may  be  shown  to  cover  firm 
as  well  as  personal  indebtedness.  (Hawley 
T.  Bader,  15  Cal.  44.) 

8.  Parol  evidence  is  admissible  to  show  that 
a  receipt  of  money  which  recited  that  it  was 
given  on  a  contract  of  purchase  was  in  fact 
given  for  money  received  as  rent.  (Snod- 
grass  V.  Parks,  70  Cal.  56.) 

Conclusiveness  of.  See  Master  and  Serv- 
ant, 167, 158. 

Estoppel  by.  See  Estoppel,  V,  2;  Treas- 
urers, 3. 

Payment,  evidence  of  usage  to  explain.  See 
Usages,  7. 

9.  Receipts  executed  by  third  party,  ao- 
knowledging  payment  of  money,  are  but  sec- 
ondary evidence,  as  the  party  executing  them 
is  a  competent  witness  to  prove  the  payments, 
or  any  other  person  who  saw  the  payments 
made.    (Ford  v.  Smith,  6  Cal.  314. ) 

Payment  by  note,  effect  of  receipt  of  pay- 
ment in  full.    See  Payment,  17. 

Declaration  of  trust,  receipt  is  not,  when. 
See  Trusts  and  Trustees,  4. 

Recitals  in.  See  Mechanics' Liens,  418, 419. 

Lost,  evidence  of.    See  Evidence,  55. 

Unauthorized  use  of .  See  Mechanics' Liens, 
419. 

Limitation  of  actions  on  receipts.  See 
Statute  of  Limitations,  VI,  4,  h. 

BECEITEBS. 
I.  Appointment  of. 
n.  Powers,   Dnties,   and  LiabtUHes  of^ 

Property  in  Hands  of. 
III.  Discharge  of;  Hew  Trial  or  Appeal, 
Effeot  of;  Compensation  of  Attorney. 

I.  Appointment  of. 

1.  Courts  of  equity  have  power  to  appoint 
receivers.    (Ex  parte  Cohen,  5  Cal.  494. ) 
Cited  86  Cal.  36. 

2,  Court  commissioner  has  no  jarisdictioa 
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to  sppoist  recei-ver,  and  •  bond  given  by  a  le- 
eetrer  ao  appointed  is  void.  (Qttiggle  T. 
Tnunbo,  66  OaL  628.) 

5.  SabdiTision  6  of  section  664  of  tbe  Code 
of  Civil  Frocedare  is  bnt  declaratory  of  the 
equity  joriadiction  conferred  upon  the  district 
oonrts  by  tbe  former  constitution,  in  giving 
them  jurisdiction  of  "all  cases  in  equity,"  and 
includes  only  the  suits  in  which  it  has  been 
tbe  usage  of  courts  of  equity  to  appoint  a  re- 
ceiver ;  their  jurisdiction  in  this  respect  would 
have  been  tbe  same  in  tbe  absence  of  the  stat- 
utory provision.  (Batem  an  v.  Superior  Court, 
MCal.286.) 

4.  Appcuntmeot  of  receiver  rests  in  sound 
discretion  of  court  upon  a  view  of  all  the 
bets;  one  of  which  is  that  the  party  asking 
the  appointment  should  make  out  a  prima 
fteie  case.  (Copper  Hill  Min.  Co.  v.  Spencer 
(Ko.  1),  25  Cal.  11.) 

6.  If  notice  la  given  of  application  for  in- 
junction, and  the  petition  prays  for  an  injunc- 
tion, tbe  judge,  on  the  bearing,  may  appoint 
a  receiver,  if  tbe  facts  make  out  a  proper  case 
for  a  receiver  and  no  objection  is  made  on  the 
ground  of  want  of  notice  of  the  application. 
(Whitney  v.  Buckman,  26  Cal.  447.) 

6.  A  receiver  may  be  appointed  in  an  insol- 
vency proceeding  (as  well  as  in  ordinary 
eases)  by  the  judge  at  chambers  upon  an  ez 
parte  application .  ( Real  Estate  Associates  v. 
Superior  Court  of  tbe  City  and  County  of 
Ban  Francisco,  60  Cal.  223.) 

7.  Purchaser  at  judicial  sale  of  mining 
claim  may,  where  judgment  debtor  remains 
in  possession  working  claims,  and  is  insol- 
vent, have  a  receiver  appointed  to  take 
charge  of  tbe  proceeds  during  the  period  al- 
lowed by  statute  for  redemption.  (EUll  v. 
Taylor,  22  Cal.  191.) 

CSted  71  Cal.  696. 

8.  When  all^ations  of  bill  are  general  in 
their  nature,  and  equities  are  fully  denied  by 
the  answer,  such  a  case  is  not  presented  as 
will  justify  the  appointment  of^a  receiver — 
the  withdrawal  of  the  property  from  the 
hands  of  one  intimately  acquainted  with  all 
fhe  ^Sairs  of  the  concern,  and  placing  it  in 
the  hands  of  another,  who  may  not  be  equally 
eompetent  to  manage  tbe  businesq.  (Will- 
iamson V.  Monroe,  8  Cal.  383.) 
(Sted64Cal.  623. 

,  9.  A  suit  for  partition  is  an  equity  proceed- 
jag.  It  is  therefore  competent  for  the  court 
in  Bnch  actions,  in  some  cases,  to  grant  a  re- 
Kiver;  and  whether,  in  a  particular  case,  tbe 
power  of  the  court  has  been  properly  ezer- 
ciaed  cannot  be  determined  upon  certiorari. 
(Goodale  v.  Fifteenth  District  Court,  66  Cal. 
%;  Shimmins  t.  Xifteentb  District  Court,  67 
Cal.  148.) 

,  10.  A  suit  for  partition  is  a  special  proceed- 
ios,  and  not  a  case  in  equity,  and  the  court 
below  has  no  jurisdiction  to  appoint  a'receiver. 
Sharpstein,  J.,  dissenting.  (Goodale  V.  Fif- 
teenth District  Court,  66  Cal.  26.) 

11.  Whether  the  superior  court  has  power 
to  appoint  a  receiver  m  an  action  for  parti- 
tion, in  the  absence  of  facts  of  equitable 
nature,  superadded  to  tbe  facts  justifyine 
partition,  or  whether  the  absence  of  sucb 


facts  does  not  affect  its  jurisdiction  to  ap- 
point a  receiver,  discussed,  but  not  decided. 
(Woodward  v.  Superior  Court,  96  Cal.  272.) 

Appointment  of  on  partition  of  growing 
crop.    See  Partition,  90. 

12.  An  order  appointing  a  receiver  in  a  fore- 
closure suit,  in  so  far  as  it  confers  tbe  right  to 
occupy  or  mine  in  land  not  included  in  tbe 
morUa^  or  trust  deed  sought  to  be  fore- 
closed, 18  to  that  extent  in  excess  of  the  juris- 
diction of  the  court,  and  void.  (Staples  v. 
May,  87  Cal.  178.) 

13.  Section  664  of  the  Code  of  Civil  Proce- 
dure authorizes  the  appointment  of  a  receiver 
in  an  action  to  foreclose  a  mortgage,  where  it 
appears  that  the  condition  of  the  mortgage 
has  not  been  performed,  and  that  the  prop- 
erty is  probably  insufficient  to  discharge  the 
mortgage  debt.  (Soci4t6  Fran^aiae  v.  Sel- 
heimer,  67  Cal.  623.) 

Foreclosure,  receivers  in.  See  Mortgages, 
XIX,  13. 

Mortgaged  property,  power  to  appoint  re- 
ceiver.   See  Mortgapes,  367. 

Where  mortgage  is  by  railroad.  See  post, 
17. 

14.  Tbe  general  and  ordinary  jurisdiction  of 
courts  of  equity  does  not  embrace  the  power 
to  appoint  a  receiver  of  the  property  of  a  cor- 
poration in  aid  of  a  suit  prosecuted  against 
the  corporation  by  a  private  person,  but  such 
power,  if  it  exist  at  all,  must  oe  derived  from 
a  statute  conferring  it  upon  the  court. 
(French  Bank  Case,  53  Cal.  495.) 

Cited  64  Cal.  288;  97  Cal.  360;  10  Col.  473. 

16.  Section  664  of  tbe  Code  of  Civil  Proce- 
dure does  not  confer  it.  (French  Bank  Case, 
63  Cal.  495.) 

Railroad,  appointment  of  receiver  on  failure 
to  pay  interest  on  bonds.    See  Railroads,  106. 

16.  An  action  against  a  railroad  company 
upon  unsecured  promissory  notes  of  the  com- 
pany is  esEentially  an  action  at  law,  and  is 
not  changed  into  a  suit  in  equity,  in  which  a 
receiver  may  be  appointed,  merely  because 
tbe  complaint  contains  allegations  to  the 
effect  that  the  company  is  insolvent,  and  that 
other  creditors  are  threatening  to  sue  it,  and 
that  it  has  no  property  out  of  which  the 
plaintiff  will  be  able  to  satisfy  any  judgment 
it  may  obtain,  and  that  the  action  is  brought 
in  behalf  of  the  plaintiff  and  all  other  cred- 
itors of  the  company  who  are  willing  to  come 
in  as  plaintiffs.  (Smith  v.  Superior  Court  of 
Los  Angeles  County,  97  Cal.  348.) 

Dissolution  of  corjMration,  receiver  on.  See 
Corporations,  XII,  4,  d. 

17.  Sacramento  and  Placerville  Railroad 
Company  executed  a  mortgage  or  deed  of 
trust  upon  its  property  to  two  trustees,  to 
secure  the  payment  of  the  principal  and  in- 
terest of  certain  bonds,  and  it  was  provided 
that  upon  the  default  in  the  payment  of  the 
principal  of  the  bonds  or  upon  default  for 
one  year  in  the  payment  of  the  interest,  the 
trustees  should  take  possession  of  the  prop- 
erty, and  apply  the  net  income  to  the  pay- 
ment of  tbe  principal  and  interest  of  the 
bonds.  Default  having  been  made,  an  action 
was  brought  by  the  surviving  trustee  to  en- 
force the  lien  and  tmst,  and  to  obtain  posses- 
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■ion  of  the  property,  and  ft  reoeiTer  was  ap- 
pointed. Held,  upon  an  application  of  the 
auccessoT  in  intereat  of  the  mortgagor  for  a 
writ  of  prohibition,  that  the  case  came  within 
the  provieions  of  aubdiviaion  6,  section  564, 
of  the  Code  of  Civil  Procedure,  and  that  the 
court  had  jurisdiction  to  make  the  order. 
(Sacramento  etc.  R.  B.  Co.  v.  Superior  Court 
of  San  Francisco,  66  Cal.  463.) 
Cited  86  Cal.  36. 

18.  Under  the  Code  of  Civil  Procedure  the 
district  court  had  no  jurisdiction  to  appoint  a 
receiver  in  an  action  of  ejectment ;  and  an 
order  making  such  appointment  shonld  be 
annulled.  (Bateman  v.  Superior  Court,  64 
Cal.  286,  cited  67  Cal.  76;  Scott  t.  Sierra 
Lumber  Co.,  67  Cal.  71,  76.) 
^  19.  After  verdict  and  judgment  for  plain- 
tiff, in  an  action  to  recover  possession  of  real 
estate,  and  while  a  motion  for  a  new  trial  is 
pending,  a  receiver  of  the  rents  and  proceeds 
of  the  property  in  dispute  mav  be  appointed, 
if  the  Mcts  of  the  case  are  sucn  as  warrant  it. 
(Whitney  v.  Buckman,  26  Cal.  447.) 

20.  In  an  action  to  recover  the  poasesBion 
of  land,  after  verdict  and  judgment  for  the 
plaintiff,  if  the  defendant  in  possession  is  re- 
ceiving monthly  large  sums  of  money  from 
the  sale  of  the  waters  of  mineral  springs  on 
the  land,  and  is  insolvent,  a  receiver  may  be 
appointed,  pending  the  further  litigation  on 
motion  for  new  trial  and  appeal.  (Whitney 
▼.  Buckman,  26  Cal.  447.) 

Appointment  pending  litigation.  See  In- 
junctions, 272. 

Appointment  and  sale  by  pendente  lite  on 
foreclosure.    See  Mortgages,  1022. 

Power  to  appoint  pending  motion  for  new 
trial.    See  Mew  Trial.  613. 

In  aupplementarv  proceedings.  See  Sup- 
plementary Proceeaings,  14, 17, 18. 

County  judge,  power  of  to  appoint.  See  In- 
junctions, 264. 

Appointment  of  on  dissolution  of  firm.  See 
Partnership,  XII,  3. 

Appointing  in  suit  to  dissolve  mining  part- 
nership.   See  Partnership,  100, 101. 

Bight  of  firm  creditors  on  suit  for  dissolu- 
tion and  appointment  of  receiver.  See  Part- 
nership, IX,  12,  e. 

Appointment  of  on  rescission.  See  Bescis- 
■ion  of  Contracts,  136, 137. 

Action  conoeminf;  mining  claim,  receiver 
in.    See  Mines  and  Mining,  X,  8. 

Directing  receiver  to  take  charge  of  insol- 
vent's property.  See  Bankruptcy  and  Insol- 
vency, V  I,  10. 

In  bankruptcy,  appointment  of  does  not 
affect  attachment.    See  Attachments,  232. 

Bond  given  in  place  of  appointment  of,  who 
may  sue.    See  Bonds,  16. 

(Certiorari  to  review  orders  relating  to.  See 
Certiorari,  III,  2,  f. 

n.  Powers,  DatleB,   aad    Idabllltlea  of| 
Property  la  Hands  of. 

21.  The  functions  of  a  receiver  depend  very 
much  upon  the  powers  conferred  by  statute. 
A  receiver  has  i>ower  under  the  general  laws 
of  this  state  to  bring  and  defend  actions  in 
bis  own  name  aa  receiver,  to  take  and  keep 
possession  of  the  property,  to  receive  rents. 


collect  and  compromise  debts,  to  make  trana- 
fers,  and  generally  to  do  such  acts  respecting 
the  property  as  the  court  may  authorise.  By 
means  of  a  receiver,  the  superior  court  may. 
in  an  insolvency  proceeding,  fully  take  poaaea- 
rion  of  and  preserve  the  property  of  the  in- 
solvent, and  protect  the  rights  of  creditors; 
and  a  receiver  appointed  in  such  proceeding 
may  maintain  an  action  to  recover  the  asaets 
of  the  insolvent,  or  any  property  whicti  may 
have  been  fraudulently  conveyed  by  him,  and 
may  apply  for  an  examination  of  the  insolvent 
touching  his  affairs.  (Dennerv  v.  Superior 
Court  of  Sacramento  County,  84  Cal.  7.) 

22.  A  receiver  is  appointed  in  behalf  of  all 
the  parties  yibo  may  establish  riglits  in  the 
cause,  and  the  money  In  his  hands  is  in  cus- 
todia  legis.    (Adams  v.  Woods,  8  Cal.  306.) 

23.  The  property  of  a  street  railway  corpo- 
ration in  the  bands  of  a  receiver  is  in  custooia 
legis.  His  possession  is  the  possession  of  ttie 
court,  for  the  benefit  of  all  persons  interested, 
and  cannot  be  disturbed  by  any  person  with- 
out permission  of  the  court.  He  cannot  dis- 
pose of  the  propertv  without  the  sanction 
of  the  court,  out  witn  its  permission  can  do 
any  thing  the  corporation  might  have  done,  to 
make  the  most  out  of  the  assets  in  his  hands. 
(Pacific  By.  Co.  v.  Wade,  91  Cal.  449.) 

24.  Where,  however,  it  appears  that  the 

Eartners,  parties  to  the  suit  tor  dissolution, 
eld  a  judgment  against  a  third  {Mrty,  which 
was  never  reduced  to  the  possession  nor  un- 
der the  control  of  the  receiver,  the  appoint- 
ment of  the  receiver  would  not  operate  as  an 
assignment  or  transfer  of  any  property  not  so 
reduced  to  possession  within  a  reasonable 
time.    (Adams  v.  Hackett,  7  Cal.  187.) 

26.  Courts  of  eauity  have  the  power  to  or- 
der receivers  to  take  possession  of  the  prop- 
erty in  controversy,  whether  in  the  immedi- 
ate possession  of  the  defendant  or  his  agents ; 
and  m  proper  cases  they  can  also  order  the 
defendant's  agents  or  employees,  although  not 
parties  to  the  record,  to  deliver  the  specific 
property  to  the  receiver.  (Ex  parte  (?ohen, 
6  Cal.  494.) 

S6.  The  spedfic  description  of  property  in 
an  order  appointing  a  receiver,  even  in  caae 
where  a  specific  description  is  appropriate, 
does  not  give  the  receiver  a  right  to  take  the 
property  Irom  the  possession  of  a  stranger  to 
the  action  who  claims  to  be  a  purchaser  in 

food  faith.    (Havemeyer  v.  Superior  Court, 
4  Cal.  327.) 

27.  A  conveyance  by  a  railroad  company  of 
a  portion  of  its  property  to  partiea  with  whom 
it  nad  contracted  to  convey  such  portion  upon 
the  breach  of  a  condition  cannot  disturb  the 
possession  of  a  receiver  appointed  by  the 
court,  in  an  action  against  the  company  for 
the  foreclosure  of  a  mortgage,  or  embarrass 
him  in  the  discharge  of  his  duties.  (Klauber 
V.  San  Diego  Streetcar  Co.,  96  Cal.  363.) 

28.  An  order  appointing  a  receiver  in  a 
foreclosure  suit  must  be  construed  with  ref- 
erence to  the  pleadings  upon  which  it_  is 
based,  and  cannot  confer  color  of  authoritv 
upon  the  receiver  to  extract  ores  from  lands 
not  covered  by  the  securities  involved  in  the 
suit.     (Staples  v.  May,  87  Cal.  178.) 
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9.  If  the  receiver  works  oree  in  the  lands 
of  the  mortgagor  -which  are  not  included  in 
tlw  Becarities  involved  in  the  forecloaare  suit, 
be  becomes  liable  to  the  mortgagor  as  a  tres- 
IMSser  for  the  net  proceeds  of  the  ore  ex- 
tracted ;  and  the  general  creditors  of  the  mort- 
ngor  may  avail  themselves  of  such  liability 
by  proceedings  supplemental  to  execution. 
(Staples  ▼.  May,  87  Cal.  178.) 

30.  The  fact  that  the  part  of  the  adjoining 
lode  from  which  the  ores  were  taken  by  the 
receiver  was  connected  by  a  common  system 
of  working  with  the  mortgaged  premises, 
which  were  worked  at  a  loss,  does  not  relieve 
the  receiver  from  liability  for  the  net  pro- 
ceeds of  the  ores  taken.  (Staples  v.  May,  87 
Cd.l78.)  . 

31.  Where  the  orders  appointing  the  re- 
ceiver were  made  ex  parte,  and  it  is  not 
shown  that  their  terms,  or  the  proceedings  of 
the  receiver  under  them,  ever  came  to  the 
knowledge  of  the  mortgagor,  and  it  appears 
tiiat  the  mortgagor  was  msolvent,  and  left  its 
general  creditors  to  recover  what  they  could 
out  of  the  property,  without  objection,  the 
presumption  is,  that  the  mortgagor  desired 
Its  property  to  go  to  its  creditors  according  to 
their  fegaf  rights,  and  never  approved  the 
proceetlings  of  the  receiver  in  removing  ores 
from  the  lode  in  the  adjoining  tract.  (Staples 
V.  May,  87  Oal.  178.) 

32.  A  receiver  appointed  bv  the  court  of 
another  state,  for  the  beneht  of  creditors 
therein  residing,  can  sue  only  in  this  state  as 
such  receiver  on  the  ground  of  comity ;  and 
such  comity  will  not  be  so  extended  as  to  sus- 
tain a  suit  by  him  to  replevy  property  of  the 
debtor  which  was  attached  in  this  state  by  a 
creditor  residing  therein,  though  the  property 
when  attached  was  in  the  actual  possession 
of  the  receiver,  and  brought  by  him  from  the 
state  where  he  was  appointed  in  the  coarse  of 
business.  Thornton,  J.,  and  McFarland,  J., 
dissenting,  bold  that  the  lawful  possession  of 

■  the  property  acquired  by  the  receiver  in  the 
state  of  bis  a_ppointment  gave  him  a  special 
property,  which  precluded  an  attachment  by 
a  creditor  of  the  original  owner  in  any  state 
while  the  property  remained  in  the  receiver's 
eostody,  and  conferred  a  title  upon  which  he 
could  sue  and  recover  the  property,  in  his  in- 
dividual capacity,  as  a  matter  of  right,  in  any 
state  into  which  he  might  take  the  property 
in  the  course  of  lawful  business.  (Uum- 
ibreys  v.  Hopkins,  81  Cal.  551.) 

33.  WhUe  it  is,  under  certain  circumstances, 
proper  to  direct  the  prosecution  of  an  action 
atlawagrainst  the  receiver  of  a  street  railway 
corporation  to  determine  the  amount  of  com- 
{■entation  or  damages  against  the  corporation 
in  favor  of  one  having  a  claim  against  it,  yet 
tbe  better  and  more  commonly  recognized 
{notice  is  to  apply  for  relief  by  petition  to 
the  court  in  which  the  receiver  is  acting ;  and 
it  is  immaterial  whether  the  damage  was  oc- 
oiiooed  prior  or  subsequent  to  the  appoint- 
ment of  the  receiver.  (Pacific  Ry.  Co.  v. 
Wade,  91  Cal.  449.) 

31  Upon  the  application  of  the  receiver  in 
tbe  suit  for  dissolntion,  he  can  obtain  the 
necessary  proceedings  for  procuring  a  correct 
ipplication  of  tbe  bfQance  of  a  judgment  held 


by  the  partnership  against  a  third  party,  after 
paying  the  judgment  creditor  of  the  partner- 
ship.   (Adams  V.  Hackett,  7  Cal.  187.) 

85.  A  fund  in  the  possession  of  a  receiver 
can  only  be  distributed  by  the  order  of  the 
court  in  whose  custody  it  is,  and  no  party  can, 
by  adverse  proceedings,  acquire  a  lien  over  it. 
Per  Terry,  J.  (Adams  v.  Hackett,  7  Cal. 
187.) 

36.  A  receiver  was  in  possession  of  a  wharf 
and  of  the  adjacent  land,  having  taken  posses- 
sion thereof  from  defendant,  and  received 
money  from  the  use  of  the  entire  premises. 
The  adjacent  land  only  was  adjudged  to  be- 
long to  plaintiff.  Held,  that  upon  the  dis- 
charge of  the  receiver,  it  was  error  to  direct 
the  whole  of  said  money  to  be  paid  to  the 
plaintiff.  (Coburn  v.  Ames,  67  Cikl.  201.) 
Cited  68  Cal.  866,  360. 

37.  On  an  application  to  the  court,  after 
final  judgment,  or  an  order  for  a  receiver  to 
pay  over  to  the  prevailing  party  money  in  his 
hands  as  receiver,  it  will  not  be  presumed 
that  the  receiver  has  transcended  his  dnties 
and  took  possession  of  property  to  which  he 
was  not  entitled,  nor  is  the  opposite  party  en- 
titled to  have  issues  framed  and  submitted  to 
a  referee  or  jury  to  ascertain  the  ownership  of 
the  money  in  the  receiver's  hands.  (Whitney 
V.  Buckman,  26  Cal.  447.) 

38.  An  order  decreeing  that  monejirs  col- 
lected by  a  receiver  appointed  to  receive  the 
rents  and  profits  of  land,  pending  appeal  from 
a  judgment  in  an  action  of  ejectment,  is  the 
property  of  the  party  finally  recovering  in 
the  action,  is  not  a  judgment  for  the  rents  and 
profits  of  the  realty,  or  any  part  of  the  final 
judgment  in  the  action  of  ejectment,  or  any 
judgment  whatever  upon  which  execution 
could  issue.  (Qarniss  v.  Superior  Court,  88 
Cal.  413.) 

99.  The  powers  and  dnties  of  a  receiver  ap- 
pointed to  collect  rents  and  profits  pending 
an  appeal  in  an  action  of  ejectment  are  at  an 
end  when  the  rights  of  the  parties  are  finally 
established,  and  he  is  then  considered  as 
holding  for  the  benefit  of  tbe  parties  entitled 
to  the  property ;  and  a  specific  decree  of  the 
court  declaring  the  funds  in  tbe  receiver's 
bands  to  be  the  property  of  the  party  finally 
recovering  the  possession  of  the  land  in  con- 
troversy is  not  required  to  perfect  the  title  of 
such  party  to  them.  (Gamiss  v.  Superior 
Court,  88  Cal.  413.) 

40.  The  assignment  of  the  entire  right  of 
the  prevailing  party  to  the  funds  in  the 
hands  of  the  receiver  cannot  be  objected  to 
by  the  receiver  on  the  ground  that  the  money 
in  his  hands  was  subject  to  a  lien  upon  it  for 
his  fees  and  costs  of  receivership,  and  that 
the  assignment  was  for  part  of  an  entire  de- 
mand. (GarnisB  v.  Superior  (k>urt,  88  Cal. 
413.) 

41.  Generally,  a  receiver  can  pay  out 
nothing  except  on  order  of  court,  but  there 
are  exceptions  to  the  rule ;  nor  will  he  be  de- 
nied reimbursement  in  every  case  in  which 
he  neglects  to  obtain  the  order,  especially  in 
a  court  of  equity.  (Adams  v.  Woods,  15  Cal. 
206.) 

Cited88Cal.  8;84  0al.  11. 
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42.  Where  a  receiver  was  anthorized,  by  or- 
der of  the  court  appointing  him,  to  prosecute 
eaits  for  the  recovery  of  assets  of  the  estate 
he  represents,  and,  certain  important  mer- 
cantile books  belonging  to  such  estate  beine 
lost,  the  receiver  paid  eleven  hundred  and 
twenty  seven  dollars  for  their  recovery,  with- 
out an  order  of  court,  held,  that  be  was  en- 
titled to  credit  for  this  sum  as  part  of  the 
necessary  or  appropriate  expenditures  of  his 
office.    (Adams  y.  Woods,  16  Oal.  206.) 

43.  Receivers,  or  other  custodians  of  money 
in  the  hands  of  a  court,  who  are  receivers  ex- 
cept in  name,  as  thejr  are  bound  to  obey  the 
orders  of  the  court  in  their  relation  to  the 
fund,  as  well  as  regards  its  safe  custody  as  its 
return,  are  correlatively  entitled  to  the  pro- 
tection of  the  court  against  loss  for  disburse- 
ments which  were  necessary  and  proper,  and 
such  88  a  reasonable  and  prudent  man,  act- 
ing as  receiver,  would  have  been  justified  in 
expending.    (Adams  ▼.  Haskell,  6  Cal.  476.) 

44.  An  order  of  court  directing  a  referee 
"to  ascertain  and  report  the  amount  of  dis- 
bursements and  expenses  made  with  or  un- 
der the  direction  and  authority  of  the  court," 
by  a  receiver  or  custodian  of  money  in  the 
hands  of  the  court,  is  too  narrow  to  do  him 
iustice,  and  should  be  so  enlarged  as  to  allow 
lOT  all  reasonable  and  proper  expenses  inci- 
dent to  the  receivership.  (Adams  v.  Haskell, 
6  Cal.  475.) 

45.  And  this,  altboagb  the  claim  is  for  dis- 
bursements, etc.,  incurred  b^  the  custodian 
of  the  fund,  under  an  appointment  as  as- 
signee in  a  proceeding  in  insolTency,  which 
was  afterwards  held  to  be  void.  (Adams  v. 
Haskell,  6  Cal.  475.) 

46.  Question  of  liability  of  receiver  of  an 
insolvent  street  railway  cori>oration  properly 
belongs  to  the  court  appointing  the  receiver. 
(Pacific  Ky.  Co.  ▼.  Wade,  91  C!al.  449.) 

Compensation  of  attorney.    See  post,  m. 

Controlling  actions  of.  See  Prohibition, 
III,  6,  e. 

Action  against  by  assignee  of  fund,  juris- 
diction over.  See  Justices  of  the  Peace,  IV, 
5,  a. 

Of  partnership  property,  writ  of  aasistanoe 
against.    See  Assistance,  26. 

Appearance  to  contest  motion  to  deliver 
property  to  receivers.    See  Appearance,  47. 

Attachment  of  fund  in  hands  of.  See  At- 
tachments. 114, 116. 

Right  of  purchaser  at  foreclosure  against. 
Bee  Mortg^es,  822,  833. 

Mandamus  to  compel  receiver  to  operate 
road.    See  Mandamus,  14. 

Sale  by,  what  droumstances  justify.  See 
Railroads,  109. 

Issuance  of  certificates  to  pay  debts,  peti- 
tion for  supersedeas  to  stay.  Bee  Appeals, 
1756. 

Receipt  or  certificate  of .  See  Public  Lands, 

rx,  4. 

Lien  of.    See  Railroads,  107. 

Sale  of  property  in  hands  of.  See  Partner- 
ship. 117. 

Disobedience  of  prohibition.  See  Con- 
tempt, 69,  et  seq. 

Appointed  in  suit  to  dissolve  partnership, 
account  of.    See  Appeals,  218. 


ni.  Discharge  9t}  ITew  Trial  or  App«al, 
ElTeot  of;  Compensation  of  Attorney. 

47.  After  an  ex  parte  appointment  has  been 
made,  the  order  may  be  vacated,  either  before 
or  after  the  trial,  upon  a  proper  showing. 
(Copper  Hill  Min.  Co.  ▼.  Spencer  (No.  1),  » 
Cal.  11.) 

48.  A  motion  to  discharge  a  receiver  ought 
only  to  be  heard  upon  notice  to  all  parties; 
but  held,  in  this  case,  that  a  failure  to  give 
such  notice  was  not  such  an  irregularity  as  to 
justify  a  roversal  of  an  order  of  discharge. 
(Cobum  V.  Ames,  57  Cal.  201. ) 

49.  Counsel  for  the  plaintiff,  in  a  soit  for  a 
dissolution,  cannot  claim  compensation  as  as- 
sociate  counsel  for  the  receiver.  (Adams  v. 
Woods,  8  Cal.  306.) 

60,  A  receiver  having  the  right  to  stipulate 
with  the  counsel  employed  by  him  that  the 
counsel  shall  rely  upon  the  allowance  made 
by  the  court  for  his  services,  it  is  the  duty  of 
the  receiver  to  report,  among  his  disburse- 
ments, the  claim  of  the  counsel,  leaving 
the  amount  to  be  fixed  by  the  court ;  and  ii 
the  counsel,  or  any  other  person  employed 
by  the  receiver,  feels  aggrieved  by  the  order  of 
the  court  thereon,  he  can  appeal  therefrom. 
(Adams  v.  Woods,  8  Cal.  306.) 
Cited  6  Utah,  78. 

51.  In  such  a  case,  it  would  onlv  be  neces- 
sary for  the  court  below  to  order  the  receiver 
to  retain  the  amounts  of  the  disputed  items; 
and  the  interest  of  all  parties  concerned  is 
better  subserved  by  a  single  appeal  upon  the 
entiro  allowance.  (Adams  t.  Woods,  8  Cal. 
306.) 

Attorney  fee  for.    See  Railroads,  107. 

52.  Where,  pending  an  action,  a  receiver 
has  been  appointed,  and  on  the  trial  judgment 
of  nonsuit  is  rendered  against  the  party  at 
whose  instance  the  receiver  was  appointed,  a 
motion  for  a  new  trial  suspends  the  operation 
of  the  judgment  so  as  to  prevent  it  from 
operating  as  a  discharge  of  the  receiver,  un- 
less an  order  is  made  discharging  the  receiver. 
(Copper  Hill  Min.  C!o.  t.  Spencer  (No.  1),  25 
Cal.ll.) 

63.  The  functions  of  a  receiver  appointed 
after  judgment  for  the  purpose  of  carrying 
the  judgment  into  effect  are  suspended  by  an 
appeal  upon  which  a  sufficient  undertaking  is 
given  to  stay  proceedings  upon  the  judgment ; 
nor  can  a  receiver  be  appointed  to  carry  a 
judgment  into  effect  after  a  stay  bond  haa 
been  given.  (Havemeyer  v.  Superior  Court, 
84  Cal.  827.) 

Appeal,  orders  relating  to  receivers,  how 
presented  on.    See  Appeals,  YU,  26. 

Appeal,  effect  of  on  appointment  or  fnno- 
tions  of.    See  Appeals,  VUI,  11. 

Appealability  of  orders  relating  to.  See 
Api>eals,  II,  9. 

Lien  for  fees  and  costs.    See  ante,  40. 

Bights,  when  terminated.    See  ante,  39. 

Payment  over  of  money  or  property  on  dia- 
charge  or  termination  of  duties.  See  ante, 
36,  et  seq. 

Expenses,  allowance  oL  See  Railroads, 
108. 

Expenses  of  on  partition.  See  Partition, 
106. 
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Compensation  where  insolvent  company'a 
track  IB  intersected  by  another  load.  See 
Bailroods,  211,  212. 


KECErriNtt  STOLEN  GOODS. 

See  Criminal  Law,  XXI,  86,  k. 

RECITALS. 

Deeds,  recitals  in.    See  Deeds,  YIII,  10. 

Deed,  oonclusi'veneBB  of  recitals  in.  See 
Tmsts  and  Trastees,  VI,  2. 

Sberifia'  deeds,  recitals  im.  Bee  Execa- 
tions,  XI,  4. 

Tax  deeds,  recitals  in.  Ses  Taxation, 
XIII,4. 

Bonds,  recitals  in,  oonclnsiTeness  of.  See 
Snretyahip,  IV,  3,  i. 

Mortgage,  recitals  in.  See  Mortgages, 
TU.1. 

Patent,  lecitals  in.  See  Pablio  Lands, 
XX,  8. 

Pueblo  grant,  effect  of  recital  of  anthority 
in.    See  Mexican  Lands,  U,  4,  k. 

Judgment,  recitals  in.  See  Judgments, 
XL 

Payment,  contradicting  recital  of.  See 
Deeds,  111,8. 

BECLASATIOir. 

See  Swamp  and  Overflowed  Lands,  XVn. 

SECOCrniZAHCE. 

BaiL    See  Bail. 

BECOITYETAirOE. 

See  Trust  Deeds,  FV. 

BeconTeyance  to  trustor.  See  Tmsts  and 
boatees,  LX. 

Agreements  for  reconveyance.   See  Deeds, 
YIII,  8;  Mortgages,  II,  2,  a. 

BECOBDEBS. 

See  B^stration. 

1.  The  powers  oonf erred  upon  county  re- 
corders by  the  act  of  March  26, 1851,  to  take 
and  oertiiv  acknowledgments  of  deeds,  is  an 
incident  oi  the  office,  and  not  person^  to  the 
incniabent.    (Mailer  v.  Boggs,  25  Cal.  176.) 

May  take  acknowledgments.  See  Acknowl- 
sdnnenta,  9. 

Deputy  may  take  acknowledgment.  See 
Acknowledgments,  12. 

2.  In  counties  where  o£Soe8  of  county  clerk 
and  conntv  recorder  are  united,  the  officer 
performs  tiie  functions  of  auditor  as  recorder, 
and  not  as  clerk.  (People  ex  rel.  Kimmel  T. 
Darrach,  9  Cal.  324.) 

3.  It  follows  that  where  the  offices  have 
lieen  separated  in  a  county  where  tbey  bad 
been  previously  joined,  the  recorder  becomes 
auditor.  (People  ex  reL  Kimmel  v.  Darrach, 
«  Cal.  824.) 

Office  of,  and  of  county  clerk  are  distinct. 
See  Count/  Clerk,  1. 

.  Separation  of  offices.  See  County  CSerk, 
8;  Offices  and  Officers,  123. 

Statute  separating  from  county  clerk,  con* 
stniction  of.     See  County  Clerk,  2. 
,  4.  The  ninth  section  of  the  act  of  March  26, 


1851,  enabling  the  deputy  to  perform  the 
duties  of  recorder  in  case  of  a  vacancy  in  the 
office,  or  the  absence  or  inability  of  the  re- 
corder to  perform  his  duties,  is  an  enlarge- 
ment of  and  not  an  abridgment  of  the  powers  , 
of  the  deputy.  (MuUer  v.  Boggs,  23  Cal.  * 
176.) 

6.  Act  authorising  county  recorder  of  Yuba 
county  to  be  paid  out  of  county  treasury,  lor 
certain  specified  services,  contains  no  words 
which  raise  the  presumption  that  he  was  to 
be  allowed  a  preference  over  other  creditors. 
(People  ex  rel.  Benham  v.  Williams,  8  Cal.  97.) 

6.  Under  the  act  of  March  21, 1876,  all  fees 
collected  by  the  county  recorder  of  San  Luis 
Obispo  county,  for  services  rendered  t>y  him 
or  his  deputies  in  their  several  official  capac- 
ities, must  be  paid  into  the  r^unty  treasury 
to  be  applied  to  the  payment  of  the  current 
expenses  of  the  county.  (County  of  San  Luis 
Obispo  V.  King,  69  Cal.  531.) 

7.  Prior  to  the  Consolidation  Act,  the  re- 
corder of  the  city  of  Sacramento  was  entitled 
to  collect  the  same  fees  as  a  justice  of  the 
peace  for  services  in  criminal  cases;  but  be 
was  bound  to  pay  them  over  to  the  county 
treasurer.  (<3nrtis  t.  Sacramento  County,  13 
Cal.  290.) 

Cited  98  Cal.  411. 

8.  Such  recorders  are  not  within  article  YI, 
section  2,  of  the  constitution,  inhibiting  judi- 
cial officers,  except  justices  of  the  peace,  from 
taking  fees.  (Curtis  T.  Sacramento  County, 
13  Cal.  290.) 

9.  The  constitution,  when  it  exempted  jus- 
tices from  the  operation  of  this  restraint, 
meant  to  exempt,  also,  those,  by  whatever 
name  called,  wno  are  intrusted  with  the 
duties  assigned  by  the  law  to  those  officers. 
(Chirtis  v.  Sacramento  Ck>unty,  13  Cal.  290.) 

Monterey  county,  fees  of,  effect  of  new  con- 
stitution on.    See  Constitutional  Law,  90. 

Acting  as  justice,  fees  of.  See  Justices  of 
the  Peace,  113. 

Actions  against  for  fees.  See  Statute  of 
Limitations,  184. 

San  Luis  Obispo  county,  compensation  of. 
See  Offices  and  Officers,  122. 

Certificate  of,  sufficiency.  See  Eridence, 
122. 

Records  of  as  evidence.  See  Evidence,  III, 
9,  a. 

City  recorder  acting  as  justice.  See  Jus- 
tices of  the  Peace,  IX. 

Jurisdiction.  See  Forcible  Entry  and  Un- 
lawful Detainer,  160. 

Jurisdiction  of  over  assault.  See  CMminal 
Law.  1211. 

San  Francisco,  recorders  in.  See  San  Fran- 
cisco, V,  1. 

Fees,  effect  of  new  constitution  on  act. 
See  Offices  and  Officers,  163. 

BECOBDEBS'  COUBTS. 

Jurisdiction  oL    See  Jurisdiction,  XI,  9. 
Fines,  to  whom  payable.    See  Mnes,  1,  et 
seq. 

Included  in  term  "  municipal  courts."  See 
Courts,  29. 

BECOBD  OF  TITLE. 

Abstract  of  title.    See  Yendor  and  Yendee, 

YIII,  2. 
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BECOBDS. 


See  Becorden ;  Begistration. 

Gotirto  of  record.    See  Courts,  n. 
.    SearcberB   of   records.     See   Searchers   of 
Becords. 

Filing  papers  or  documents.  See  croos- 
references  under  Filing. 

1.  Nothing  is  included  in  the  record  of  a 
suit  but  the  judgment-roll.  (Sharp  T.  Daug- 
ney,  33Cal.  605.) 

2.  A  written  charge  made  to  a  board  of 
supervisors,  a  board  of  directors,  or  trustees  of 
a  college  or  other  state  institution,  upon  being 
filed  in  t^e  office  of  the  custodian  of  their 
records,  does  not  necessarily  become  a  public 
record  to  which  any  citizen  may  have  access 
at  pleasure.  (In  the  Matter  of  (3olnon  v,  Orr, 
71  Gal.  43.) 

Engrossed  copy  of  bill  is  not  public  record. 
See  Criminal  Law,  2499. 

Entry  in  minuties  is  part  oL  See  Habeas 
Cktrpua,  41. 

8.  Whether  state  books  and  records  are 
subject  to  public  iuspection,  query?  (State 
of  California  v.  Wells,  Fargo  &  Co.,  15  Oal. 
386.) 

Compelling  inspection  of  public  records. 
See  Mandamus,  11, 12,  m. 

4.  The  records  of  courts  are  under  the  con- 
trol of  the  judges  so  far  as  essential  to  the 
proper  administration  of  justice,  and  this  con- 
trol is  beyond  the  reach  of  legislation.  (Hous- 
ton V.  Williams,  18  Oal.  24.) 

Control  of  by  derk  of  court.  See  Clerk  of 
Court,  2.  ,   ^ 

Transfer  of,  power  of  court  on.  See  Judg- 
ments, IX. 

Amendment  of  records  after  term.  See  New 
Trial,  629. 

6.  All  courts  of  record  have  the  inherent 
power  to  correct  their  records  so  that  thev 
shall  conform  to  the  actual  facts  and  speak 
the  truth  of  the  case;  and  such  correction 
may  be  made  at  any  time,  either  upon  the 
motion  of  the  court  itself  without  notice,  or 
at  the  instance  of  any  party  interested;  and 
when  made,  the  corrected  record,  as  well  as 
the  order  making  the  correction,  is  conclusive 
upon  any  other  court  in  which  the  record  is 
offered  in  evidence.  (Crim  v.  Kessing,  89 
Oal.  478.) 

6.  The  trial  court  has  the  power  to  amend 
its  minutes  nunc  pro  tunc,  even  pending  ap- 
peal, so  as  to  conform  to  the  true  state  of 
facts.  (People  V.  McNulty,  93  Oal.  427.) 

Amendment  of.    See  Courts,  II. 

Judgment-roll  and  amendment  of.  See 
Judgments,  II,  9.  .  ■,• 

Appeal,  power  to  amend  records  pending. 
See  Appeals,  VIII,  3. 

7.  Courts  of  such  extended  jurisdiction  and 
grave  responsibility  as  the  district  courts 
must,  from  the  very  nature  of  the  case,  be 
trusted  as  to  the  fidelity  of  their  records,  and 
their  decision  thereon  is  final  and  conclusive. 
(People  ex  rel.  Galvin  v.  Judge  of  Tenth  Ju- 
dicial District,  9  Cal.  19.) 

Conclusiveness  of.  See  Certiorari,  IV,  7 
Courts,  IL 


Statute,  record  of,  inquiring  into.  See  Stat- 
utes, 1, 1.  ,  __ 

Estoppel  by  matter  of.    See  Estoppel,  m. 

Admissibility  of  evidence  to  contradict.  See 
Executions,  23i3. 

Parol  evidence  affecting.  See  Evidence. 
VII,  3. 

Date  of,  evidence  as  to.  See  Evidence,  884, 
885. 

Of  street  work,  contradicting.  See  Evi- 
dence, 384,  885. 

Evidence,  records  as.   See  Evidence,  III,  9. 

Public,  parol  evidence  of  contents  oL  Bee 
Evidence,  46. 

Certified  copies  of.    See  Evidence,  U,  7. 

8.  When  jurisdiction  has  once  been  ao» 
quired  it  is  not  lost  by  a  failure  to  preserve  » 
record  of  the  acts  by  which  it  was  acqnu«d, 
and  the  acta  of  a  court  in  exercising  its  m- 
herent  power  to  amend  its  record,  or  to  sup- 
ply a  lost  record,  will  be  presumed  to  have 
been  properly  exercised.  (Bichler  v.  I/x>k,  9$ 
Cal.  600.) 
Cited  94  Cal.  641. 

9.  If  the  judgment-roll  or  any  part  of  the 
record  in  tb»  district  court  has  been  lost,  the 
district  court,  upon  proper  proofs,  may  sup- 
ply its  place  by  copies,  and  direct  that  the 
proved  copies  be  substituted  for  the  lost  pa- 
pers, and  that  they  shall  constitute  the  record 
or  portions  of  it  lost,  and  here  the  functiops 
of  ttie  district  court  end.  (Buckman  v.  Whit- 
ney, 28  Oal.  555.) 

10.  If  either  party  is  dissatisfied  with  an 
order  of  the  district  court  in  supplying  a  lost 
record,  it  may  be  reviewed  bv  an  app^  from 
the  order.  (Buckman  v.  Whitney,  28  Cal. 
565.)  . 

11.  If  a  guardian  of  an  infant  was  appointed 
by  an  alcalde  in  San  Francisco,  in  1849,  and 
he  afterwards  acted  as  guardian,  and  was  so 
recognized  by  the  alcalde,  and  no  bond  or 
oath  of  the  guardian  is  now  found  among  the 
papers,  a  trial  court  may,  from  the  fact  of 
such  recognition,  and  from  the  lapse  of  lime, 
and  the  known  loose  way  of  keeping  such 
papers,  find  that  the  bond  was  given  and  oath 
token.    ( Braly  v.  Eeese,  51  Cal.  447.) 

12.  The  records  of  the  place  in  which  the 
testator  lived  and  where  his  will  was  made 
having  been  scattered  or  destroyed  by  a  pub- 
lic enemy,  it  must  be  presumed  under  the 
maxim,  (Jmnia  pwesumuntur  rite  et  solenniter 
esse  acto,  that  the  will  was  duly  roistered  m 
the  proper  book  of  records.  Per  Bennett,  J. 
(Panaud  v.  Jones,  1  Oal.  488.) 

Lost,  presumption  in  favor  of  official  acts 
in  case  of.    See  Mexican  Lands,  29. 
Lost,  presumption  of  existence  of.    Bee  tsx- 

^^Lortpapers,  how  supplied.  See  Pleading 
and  Practice,  XrX.  _j.  „«     oaa 

Proceedings  of  supervisors,  records  oi.  see 
Supervisors,  IV.  .     a       -a  _«^ 

Neglect  to  record,  effect  of.  See  Home- 
steads, 51.  .,     .  -      o       /T_:„i 

Public  records,  mutilation  of.    See  Cnmi- 

Interlineatio'n  in,  effect  of.    See  Evidence, 

242 
Interiineation,  expert  evidence  ae  to.    See 

Evidence,  283. 
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Alcalde's  entries  on  margin.  See  Evidence, 
837,238. 

Handamag  to  correct  records  of  Bupervisors. 
Bee  Ifandamos,  II,  18,  L 

Minates  of  the  clerk.    See  Appeals,  VI,  l,c. 

Strikine  statement  on  motion  for  new  trial 
bom  the  files.    See  New  Trial,  Y,  7,  i. 

Appeal,  record  on.    See  Appeals,  YI. 

Appeal  from  inferior  court,  record  on.  See 
Appeals,  XIII,  4. 

Appealability  of  entries  in  the  minates. 
Bee  Appeals,  II,  27. 

App^,  presamptions  in  favor  of  record  on. 
Bee  Appeals,  XI,  24,  b. 

BECOUPSEKT. 

Bee  Oonnterdaim ;  Oross-complaint;  Setoff. 

SECBIHDIATIOH. 

See  Marriage  and  Divorce,  m,  8. 

BEDELITEBT. 

Deeds,  redelivery  of.    See  Deeds,  X. 

BEDEHPTION. 

Bonds,  redemption  of,  and  mandamus  to 
compel.    See  Bonds,  U,  6. 

Execotion  sale,  redemption  from.  See  Exe- 
cotions,  X. 

Foreclosoreof  chattel  mortgage,  redemption 
from.    See  Mortgages,  XXI,  8. 

Foreclosure  sale,  redemption  from.  See 
Mortgages,  XX. 

Tax  sale,  radempUon  from.  See  Taxation, 
XU,  6,  i. 

Sale  under  trust  deed,  redemption  from. 
Bee  Trust  Deeds,  III. 

Stockholder,  redemption  by.  See  Corpora- 
tions, IV,  6,  b. 

Cotenant,  redemption  by.    See  Cotenancy, 

Btatate  repealing,  constitntionality  of.  See 
Oonstitntional  Law,  366. 

Act  allowing  time  for,  constitationality. 
Bee  Ckwstitational  Law,  366. 

BEDUITBANCY. 

Demurrer  for.  See  Pleading  and  Practice, 
X.«,c 

Amendment,  redundant.  See  Pleading  and 
Itectioe,  XI,  14. 

BEDWOOD  CITT. 

Uanhal  of.    See  Marshals,  1, 

BEFEBEE8. 

See  Beference. 

BEFEBE9CE. 
L  C«iiatrmotloii  of  Statute  BelatlHg  t*. 
n.  What  may  Im  Beferred;  Dlseretion 

of  Conrt  In  Cases  of  Aecountlng. 
m.  Consent,  ITeeessltf  of,  to  Beference. 
IT>  Who  may  Act  u  Referee. 
T*  Effect  of  OB  Jorbdletion  of  Coart,  or 

as  a  DiseoatinaaRee. 
TI.  How  Made;  Swearing  Beferees. 
TIL  Extent  of  Order  of  Beference. 
Cai.  Bieiai,  Vol.  m.-153 


Ym.  Hearing,  Manner  of  Trial  Before 
Beferees)  Powers  and  Dattes  of« 
IX.  Beport. 

1.  Nature  and  Effect  of  Beport, 

2.  Time  of  FUing. 
8.  Amended  Report. 

4.  Findings:  How  Stated;  Conelutive- 
neu;  Striking  Out;  CotutrueHon 
of. 

8.  Exception*  to;  Setting  AHde;  JVoo- 
(tc«  on, 

6.  Judgment  on. 

7.  New  Trial;  Appeal,  Bight  of;  Que$- 

tion  How  Pretented. 
X*  Hew  Beferees,  Appointment  of;  8ee> 
ond  Beference. 

Agreement  to  appoint  referees,  enforcement 
of.    See  Specific  Performance,  IV,  8. 

Fees  of  referee.  See  Marriage  and  Divorce, 
m,  4,  k. 

Referee  may  testif;^  as  to  declarations  made 
under  oath.    See  Evidence,  26. 

1.  Congtmetion  of  Statute  Belatlng  to. 

1.  Our  statute  concerning  referees  is  in  aid 
of  common-law  remedy  by  arbitration,  and 
does  not  al  ter  its  principles.  (Tyson  v.  Wells, 
2  0al.  122.) 

Cited  2  Cal.  825. 

Statute  applies  solely  to  equity  cases.  See 
post,  2. 

II.  What  may  be  Beferred;  Dlsoretton  of 
Court  in  Cases  of  Accounting. 

2.  Our  statute  as  to  referring  cases  applies 
solely  to  equity  cases.  The  right  of  trial  by 
jury  in  all  common-law  actions  is  secured  by 
the  constitution  of  this  state.  (Grim  t.  Nor- 
ris,  19  Cal.  140.) 

Cited  99  Cal.  423. 

8.  Power  of  court  to  refer  case  to  referees 
depends  upon  pleadings,  and  a  reference  may 
be  ordered  in  any  equity  suit,  where  either 
party  alleges  facts  showing  an  accounting  to 
be  necessary.  (Jones  v.  Glardner,  67  CaL 
641.) 

4.  In  equity  case,  where  trial  of  issue  of 
fact  is  involved,  requiring  the  examination  of 
a  long  account  on  either  side,  the  court  may 
order  a  reference,  with  directions  to  the  ref- 
eree to  report  upon  the  account,  or  any  issue 
of  fact  involved  in  the  account.  (Williams  v. 
Benton,  24  Oal.  424.) 
Cited  85  Cal.  662. 

6.  In  action  to  dissolve  partnership  and  ob- 
tain settlement  of  partnership  accounts,  the 
court  has  power  to  order  a  reference  for  the 
trial  of  all  tne  issues  of  fact  relating  to  the  con- 
dition of  the  partnership  accounts,  but  it  has 
no  power,  if  objection  is  made,  to  order  a 
reference  of  the  trial  of  any  other  issue  or  is- 
sues in  the  case,  nor  to  direct  the  referee  to 
report  a  judgment.  (Williams  v.  Benton,  24 
Cal.  424.) 

6.  The  court  may  order  reference  to  ascer- 
tain damages  sustained  by  reason  of  iniun^ 
tion  issued  without  cause.  (Russell  v.  Elliott, 
2  Oal.  245.) 

Cited  2  Cal.  261. 

7.  Where  the  taking  of  an  account  is  re- 
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quired,  it  is  in  the  discretion  ol  the  court  to 
take  the  account,  or  to  refer  it  to  a  commis- 
sioner  or  referee  to  Btate  it.  (Hidden  y. 
Jordan,  28  C^l.  301.) 

8.  In  an  action  for  an  accounting,  the  court 
may  itself  take  or  state  the  account,  and  when 
it  does  BO,  a  refusal  to  order  a  reference  for 
such  purpose  is  not  erroneous.  (Emery  y. 
Mason,  75  Cal.  222.) 

Action  for  balance  of  account,  reference  of, 
consent  to.  Bee  post,  HL 
_  9.  Practice  of  court  of  first  instance,  sanc- 
tioned by  custom  and  approved  by  profession, 
to  refer  causes  to  referees  to  hear  and  decide 
thereon,  sustained.  (Qunter  y.  Sanchez,  1 
Oal.  46.) 

(Consent,  necessity  of,  to  reference.  See  post, 

ni. 

Divorce  suit,  reference  of.  See  Marriage 
and  Divorce,  III,  4,  k. 

Partition,  appointment  of  referees  in.  See 
Partition,  VI,  8. 

m.  Consent,  Neeesslty  of,  to  Beferenee. 

10.  Order  of  reference  cannot  be  made  with- 
out consent  of  the  adverse  party.  (Benham 
V.  Rowe,  2  Cal.  261.) 

11.  The  court  has  no  power,  where  either  of 
the  parties  object,  to  order  a  reference  with 
directions  to  the  referee  to  report  a  judgment. 
(Williams  v.  Benton,  24  Cal.  424.) 
Distinguished  7  Ool.  160. 

12.  Reference  cannot  be  ordered  without 
the  consent  of  the  parties.  (Smith  v.  Polack, 
2  Cal.  92.) 

Cited  4  Cal.  0. 

13.  When  the  supreme  court  decided  in 
Smith  y.  Polack,  2  Cal.  92,  that  a  reference 
could  not  be  ordered  without  the  consent  of 
the  parties,  it  intended  that  decision  to  apply 
to  a  case  at  common  law,  in  which  the  party 
was  entitled  to  a  jury  trial,  and  not  to  extend 
to  cases  in  equity.    (Smith  v.  Rowe,  4  Cal.  6.) 

14.  The  court  has  no  power,  without  the 
consent  of  the  parties,  to  order  a  reference  for 
the  trial  of  any  other  issue  of  fact  than  that 
involved  in  the  examination  of  an  account  in 
an  equity  case.  (Williams  t.  Benton,  24  Oal. 
424.) 

Cited  6  Ck>l.  216. 

16.  A  jury  was  waived  by  the  parties,  and 
the  case  submitted  to  the  court;  the  trial 
made  some  progress,  when,  on  motion  of 
plaintiff's  attorney,  the  case  was  referred  "  to 
ascertain  the  damages  sustained  by  plaintiff." 
Held,  that  this  was  not  a  case  which  would 
authorize  a  reference  without  the  consent  of 
the  parties;  that  tlie  case  having  been  sub- 
mitted to  the  court,  it  was  the  duty  of  the 
court  to  find  upon  the  facts  adduced  by  the 
parties,  and  not  the  facts  presented  in  a  ref- 
eree's report.  (Geeseka  y.  Brannan,  2  Cal. 
617.) 

16.  Court  has  no  power  to  send  ordinary 
suit  at  law  to  referee  for  trial  against  the  ob- 
jection of  either  party ;  and  this,  whether  the 
suit  requires  the  examination  of  a  long  ac- 
count or  not.  And  a  statute  authorizing  a 
reference  in  such  case  would  be  unconstitu- 
tional. (Grim  v.  Norris,  19  Cal.  140.) 
Cited  85  Cal.  646;  99  Cal.  423;  6  Ool.  216. 


17.  An  order  by  the  court  in  an  action  to 
recover  a  balance  of  account  for  goods  sold 
and  delivered  and  work  and  labor  performed, 
referring  the  cause  to  a  referee  "to  state  an 
account  between  the  parties  and  report  a 
judgment  and  findings"  in  the  case,  is,  in 
effect,  a  reference  of  the  whole  case  for  trial, 
and  is  not  authorized  by  the  code,  except 
upon  agreement  of  the  parties ;  but  if  the  an- 
successtul  party  did  not  reserve  any  exception 
to  the  order  of  reference,  he  cannot  urge  the 
error  as  a  ground  for  the  reversal  of  thejudg- 
ment  by  the  supreme  court.  (Joehua  Hendy 
Machine  Works  v.  Pacific  Cable  Oonstmction 
Co.,  99  Cal.  421.) 

Cited  99  Cal.  487. 

18.  Action  for  balance  of  aoconnt.  Defense, 
payment  by  a  promissory  note.  Replication, 
that  plaintiff  was  induced  to  receive  >the 
note  by  means  of  fraudulent  representations. 
Held,  that  the  case  was  not  referable  under 
the  statute,  without  the  written  consent  of 
both  parties.  (Seaman  T.  Mariani,  1  Cal.  336.) 
Cited  99  Cal.  423. 

Consent,  necessity  of.    See  ante,  6. 
Consent,  how  given.    See  post,  VI. 
Stipulatmg,  consenting  to,  does  not  author^ 
ize  second  reference  on.    See  post,  X. 

IT.  Who  nay  Aet  u  Referee. 

19.  The  fact  that  the  referee  in  the  proceed- 
ings supplementary  to  execution  was  the  clerk 
of  the  attaching  creditor  is  not  any  consid- 
erable evidence  of  fraud,  when  the  limited 
duties  of  the  referee  are  considered.  (Adams 
V.  Hackett,  7  Oal.  187.) 

Cited  10  Cal.  28;  65  Oal.  303;  7  Mont.  629;  • 
Mont.  348. 

T.  Effect  of  on  Jnrlsdlotlon  of  Conrt,  or 
as  ft  DiseontliiaaBee. 

20.  A  reference  in  which  there  is  no  order 
of  court,  or  agreement  filed  with  the  clerk  or 
entered  on  the  minutes,  is  a  voluntary  with- 
drawal of  the  case  from  the  jurisdiction  til 
the  court,  by  which  the  court  loees  all  con- 
trol over  the  case,  and  has  no  authority  to 
enter  a  judgment  upon  the  finding,  except  by 
consent  of  parties.  (Heslep  y.  San  Francisco, 
4  Cal.  1.) 

Cited  76  Oal.  880. 

21.  Reference  of  a  suit  to  a  referee  to  hear 
and  decide  thereon  is  not  a  discontinuance. 
(Gunter  y.  Sanchez,  1  CaL  46.) 

Submission  to  referees  is  not  an  arbitration. 
See  Arbitration  and  Award,  10. 

Reference  does  not  deprive  of  power  to  dis- 
miss.   See  Dismissal,  26. 

VI.  How  Made;  Swearing:  Beferees. 

22.  Under  section  1607  of  the  Code  of  Civil 
Procedure  a  reference  to  determine  the  cor- 
rectness of  a  claim  against  the  estate  of  a  de- 
ceased person  may  be  made  in  court,  if  the 
claimant  and  the  personal  representative  of 
the  deceased  consent  thereto.  (Hall  y.  Supe- 
rior CJourt,  69  Cal.  79.) 

23.  Where  an  entry  upon  the  minntee  r^ 
cites  that  "  the  parties  came  by  their  attor- 
neys, and  defendant,  by  his  attorney,  moved 
the  court  that  the  cause  be  referred,"  h<dd. 
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{hat  Bach  reference  vu  made  on  the  appel- 
lant's motion,  and  in  one  of  the  modes  pointed 
out  by  law,  "  by  oral  consent,  in  open  court, 
entered  on  the  minutes."  (Bates  v.  Vischer, 
2  Cal.  355.) 

24.  The  consent  of  a  party  to  an  order  of 
reference  most  be  in  writing,  or  entered  on 
the  minutes.     (Smith  y.  Polack,  2  Cal.  92.) 
Cited  2  Cal.  261 ;  explained  4  C^L  7. 

25.  The  statute  conceminff  references  does 
not  require  that  referees  snonld  be  sworn. 
The  imposition  of  an  oath  by  the  court  would 
be  of  no  efiect,  other  than  to  put  it  in  the 
power  of  the  referee  to  commit  a  moral  per- 
jury, without  becoming  amenable  at  law. 
(Bloan  T.  Smith,  8  Cal.  406.) 

26.  If  the  legislature  had  intended  that  ref- 
ereSes  should  be  sworn,  it  would  be  presumed 
in  this  case  that  they  were  sworn,  the  con- 
trary not  appearing.  (Sloan  t.  Smith,  8  Cal. 
406.) 

Til.  Exteat  of  Order  of  Beferomee. 

27.  Order  of  reference  cannot  go  beyond 
pleadings  of  the  parties.  (Branger  T.  Chev- 
aiier,  9  Cal.  853.) 

28.  A  reference,  with  directions  to  the  ref- 
eree to  take  proofs  concerning  the  confession 
of  a  judgment  by  the  defendant,  and  the 
judgment-roll  in  the  case,  and  whether  the 
same  was  filed  in  the  clerk's  office,  and  to  re- 
port the  testimonv,  with  a  finding  of  facts 
and  a  judgment,  does  not  submit  to  the  ref- 
eree the  question  as  to  what  amount,  if  any, 
is  still  unpaid  on  the  judgment.  (Solomon  v. 
Haguire,  29  Cal.  227.) 

Tm.  Hearing;  Manner  of  Trial  Before 
Beferees)  Powers  and  Duties  of. 

29.  Under  a  reference  to  try  the  issues  and 
report  a  judgment,  the  referee  can  exercise 
all  the  powers  of  a  judge  in  relation  to  the 
trial  of  the  cause  referred  to  him.  (Plant  t. 
Fleming,  20  Cal.  92.) 

Powers  of.    See  Marriage  and  Pivorce,  144. 

30.  A  referee  appointed  to  try  and  deter- 
mine a  case  is,  quoad  the  trial  of  the  case,  in 
the  place  of  the  court,  and  his  findings  and 
report  are  the  equivalent  of  the  findings  and 
decision  of  the  court  itself.  (Thompson  v. 
Patterson,  54  Cal.  542.) 

31.  When  the  court  has  decided  the  prin- 
ciples  upon  which  an  account  should  be  taken 
and  settled,  upon  an  order  of  reference,  it  is 
not  competent  for  the  referee  to  review  the 
action  of  the  court ;  bat  it  is  his  duty  to  take 
the  account  in  pursuance  of  the  principles 
thus  settled.    (Smith  v.  Walker,  88  CaL  385.) 

32.  Befereee  have  no  power  to  allow  the 
parties  to  alter  the  pleadings  after  a  case  has 
been  submitted  to  them.  (De  La  Biva  v.  Ber- 
reyesa,  2  Oal.  195.) 

3S.  It  is  duty  of  referee  to  act  upon  ques-' 
tiona  committed  to  him,  and  to  report  what- 
ever he  ia  required  to  report  bv  the  order 
under  which  he  acts.  (Hihn  t.  Feck,  SO  Cal. 
280.) 
Cited  8  Utah,  190. 

84.  Trials  before  a  referee  are  conducted  in 
the  same  manner  as  before  courts;  and  ex- 


ceptions must  be  taken  to  the  rulines  of  the 
reieree,  in  the  progress  of  the  trial,  in  the 
same  manner  as  they  must  be  taken  before  a 
court;  and  such  exceptions  must  be  embodied 
in  the  report  of  the  referee,  or  made  part 
thereof  by  his  proper  certificate.  (Phelps  v. 
Peabody,  7  Cal.  50.) 

35.  A  trial  before  a  referee  should  be  con- 
ducted in  the  same  manner  as  before  a  court, 
and  the  evidence  should  be  embodied  in  a 
bill  of  exceptions,  and  certified  by  the  referee. 
(Goodrich  v.  City  of  Marysville,  6  Cal.  430.) 

36.  Hearsay  and  irrelevant  testimony 
should  be  excluded  by  referees.  (De  La  Riva 
v.  Berreyesa,  2  Cal.  195.) 

37.  Referees  should  exclude  items  barred 
by  the  statute  of  limitations,  if  objected  to. 
(De  La  Riva  v.  Berreyesa,  2  Cal.  195.) 

38.  Exceptions  must  be  taken  to  the  rulings 
of  the  referee  during  the  trial,  and  certified 
by  him.    (Tyson  v.  Wells,  2  Cal.  122.) 
Cited  7  Cal.  63. 

89.  If  order  of  reference  fails  to  direct  a 
return  of  the  evidence  to  the  court,  part^ 
objecting  to  report  must  see  that  sucn  testi- 
mony as  he  relies  on  is  properly  certified, 
(tiooidrich  v.  City  of  Marysville,  5  Cal.  430.) 

40.  When  the  referee  excludes  proper  or 
admits  improper  evidence,  or  does  any  other 
act  materially  affecting  the  rights  oi  either 
party,  during  the  progress  of  the  trial  before 
him,  then  such  part^  should  except,  and  see 
that  the  exception  is  truly  stated  in  the  re- 
port.   (Branger  v.  Chevalier,  9  Cal.  353.) 

41.  Where  a  referee  admits  the  testimony 
of  a  witness  against  the  objection  of  the  de- 
fendant, such  testimony  cannot,  after  the 
case  has  been  submitted,  be  tlirown  out, 
without  first  giving  to  the  adverse  party  the 
opportunity  of  otherwise  supplying  the  ex- 
cluded testm  "  ~ 
436.) 

Discretion  of  to  open  case  for  further  evi- 
dence.   See  Appeals,  2188. 

Right  to  submit  to  nonsuit  before.  See 
Nonsuit,  8. 

DC.  Beport. 

1.  mature  and  Effect  of  Report. 

42.  When  a  referee  reports  his  decision 
upon  the  whole  case,  his  report  stands  as  the 
decision  of  the  court;  when  he  reports  the 
facts  only,  his  report  is  a  special  verdict. 
(Harris  v.  San  Francisco  S.  B.  Co.,  41  Cal. 
393  ) 

Cited  42  Cal.  196 ;  64  Cal.  646 ;  63  Cal.  609 ;  U 
Mont.  567. 

43.  Beport  of  referee  upon  facts  of  case 
will  be  considered  same  as  verdict  of  a  jury. 
(Walton  v.  Minturn,  1  Oal.  362.) 

44.  The  report  of  a  referee,  under  the  stat- 
ute, has  the  same  legal  effect  as  the  award  of 
an  arbitrator.    (Headley  v.  Reed,  2  Cal.  322.) 

45.  The  report  of  a  referee,  and  the  award 
of  an  arbitrator,  are  in  all  essentials  the  same. 
(Grayson  T.  GuUd,  4  Cal.  122.) 

i.  Time  of  Filing. 

46.  The  provision  of  section  187  of  the 
Practice  Act,  as  to  the  time  within  which  a 
referee  must  file  iiis  report,  is  merely  direc- 


.  testimony.     (Monsou  v.  Cooke,  5  Cal. 


Digitized  by 


Google 


343ft 


BEFEBENCE,  IX,  2-«. 


tory-  A  failure  to  file  within  the  time  will 
not  invftlidate  the  report  or  the  judgment 
rendered  thereon.  (Keller  v.  Sutrick,  22  Oal. 
471.) 

Report  not  made  immediately  after  doae  of 
testimony  deemed  excepted  to.    See  post,  60. 

3.  Amended  Report. 

47.  A  referee  has  no  right  to  bring  in  and 
file  an  additional  or  amended  report.  Where 
such  amended  report  is  filed,  the  caoe  will  be 
reviewed  with  reference  to  the  original  report 
alone.    (Headley  t.  Reed,  2  CaL  S22.; 

4.  Findings:  Horn  Stated;  ConclueheneM;  Strik- 
ing Out;  Conutruetion  of. 

48.  When  the  order  of  reference  requires  the 
referee  to  try  the  issuea,  and  report  his  find- 
ing thereon,  the  referee  may  make  a  general 
finding  upon  the  facts  put  in  issue,  stating  the 
fatcts  according  to  their  legal  effect.  (Hihn  t. 
Feck,  30Cal.m) 

49.  When  the  rejxirt  of  a  referee  found  ^en- 
•rally  a  sum  of  money  for  the  plaintiff,  with- 
out nndine  the  facts  out  of  which  this  finding 
arose,  held,  that  it  was  error.  (Lambert  t. 
Bmith,  3  Cal.  408.) 

ated  8  Utah,  190. 

60.  The  report  of  a  referee,  like  the  finding 
of  a  court,  should  state  the  facts  found,  and 
the  conclusions  of  law  thereupon.  (Lambert 
V.  Smith,  3  Cal.  408.) 

Distinguished  30  Cal.  286. 

61.  A  finding  of  fact  by  a  referee  will  not  be 
set  aside  where  the  evidence  is  conflicting. 
(Keller  v.  Sutrick,  22  Cal.  471.) 

62.  Finding  of  a  referee  is  conclosive  as  to 
the  facts,  on  conflicting  evidence.  (Knowles 
T.  Jooet,  18  Oal.  620.) 

63.  The  decision  of  referees  opon  a  question 
of  fact  will  be  regarded  on  appeal  as  conclu- 
sive as  the  verdict  of  a  jury,  and  will  not  be 
interfered  with.  (Gunter  ▼.  Sanches,  1  Oal. 
46.) 

54.  Where  a  cause  is  tried  by  a  referee,  and 
the  testimony  is  conflictine,  the  supreme 
court  will  not  disturb  his  findings  of  fact. 
(Muller  V.  Boggs,  25  Oal.  176.) 

66.  The  facts  found  in  the  report  of  a  referee 
are  conclusive  in  the  absence  of  the  testi- 
mony, or  where  the  testimonv  is  not  properly 
brought  before  the  court.  ({31oodrich  y.  City 
of  Marysville,  6  Cal.  430.) 

66.  The  decision  of  a  referee  upon  a  question 
of  fact  will  not  be  set  aside  where  the  evidence 
upon  such  question  is  conflicting,  and  where 
the  testimony  of  some  of  the  witnesses,  if 
credited,  supports  the  finding.  (Brady  t. 
Brown,  20  Oaf.  620.) 

67.  When  a  collateral  question,  not  made 
an  issue  by  the  pleadings,  is  referred  to  a 
referee,  his  finding  of  the  facts  does  not  take 
the  place  of  a  special  verdict,  as  provided  in 
section  187  of  the  code,  and  is  not  binding  on 
the  court  until  adopted  by  it.  (Harris  v.  San 
Francisco  8.  R.  Co.,  41  Cal.  398.) 

58.  When  a  case  has  been  tried  by  a  referee, 
and  he  has  reported  a  finding  of  facts,  it  is 
not  good  practice  for  the  court  to  strike  out  a 
finding  made  by  the  referee  and  substitute 
one  of  its  own.    If,  however,  this  is  done,  and 


the  appellant  is  not  prejadiced  by  it,  it  does 
not  furnish  ground  for  a  new  triaL  (Prata* 
longo  y.  Larco,  47  Oal.  878.) 

Setting  aside  report  and  practioe  on.  See 
poet,  IX,  6. 

Setting  aside  conclusions  of  law.  See  poet,  80. 

Power  of  court  to  find  facts.    See  poet,  81. 

60.  A  case  was  submitted  to  a  referee  to 
find  the  interest  of  R.,  and  the  value  of  sudi 
interest,  in  a  vessel  and  cargo.  He  found  such 
interest  and  value  in  the  ship,  but  not  in  the 
cargo,  and  reported  that  he  was  unable,  tor 
want  of  evidence,  to  find  the  value  of  R's 
interest  in  the  cargo.  Held,  that  this  was 
equivalent,  for  the  purpose  of  legal  adjudica- 
tion, to  flndine  no  value  whatever.  (Monti- 
fiori  y.  Engels^  3  Oal.  431.) 

Referee,  findings  of.    See  Replevin,  144. 

What  findings  by,  will  not  support  ezecntioa 
after  five  years.    See  Executions,  32,  33. 

Findings  and  report  are  equivalent  to  find- 
ings and  report  of  judge.    Seia  ante,  30. 

Finding  facta  by  referee,  practice  on.  See 
Marriage  and  Divorce,  145. 

B.  Exception*  to:  Setting  Aeide;  Praetie*  on. 

60.  A  report  of  areferee  which  is  not  made 
immediately  after  the  close  of  the  testimony, 
by  the  one  hundred  and  ninety-first  section  of 
the  Practice  Act,  is  deemed  as  excepted  to. 
(Headley  v.  Reed,  2  Oal.  322.) 

61.  Errors  in  report  of  referee  must  be  taken 
advantage  of  by  written  objections  to  entering 
judgment  on  it,  or  by  a  motion  for  a  new  trial. 
(Porter  v.  Barling,  2  Oal.  72.) 

Failure  to  object  to  entry  of  judgment  is  no 
waiver  of  exception.    See  post,  90. 

62.  It  would  be  a  gross  abuse  of  discretion 
for  a  court  to  set  aside  a  report  of  a  referee, 
correct  in  all  its  parts,  without  any  other  ap- 
parent reason  than  the  mere  volition  of  the 
]udge.  (Goodrich  v.  City  of  Marysville,  5  Cal. 
430.) 

63.  Decision  of  referee  can  only  be  set  aside 
for  fraud  or  gross  error  in  law.  (Headley  v. 
Reed,  2  Cal.  322.) 

64.  Report  of  referee  cannot  be  attacked, 
except  for  error  or  mistake  of  law,  apparent 
on  its  face,  or  by  motion  for  a  new  trial  upon 
exceptions  taken  at  the  trial,  or  the  evidence 
certified.  (Goodrich  y.  City  of  Marysville,  6 
Cal.  430.) 

66.  When  a  case  is  referred  to  a  referee 
under  the  statute  to  hear  and  determine  the 
issues  of  fact  and  of  law,  and  report  the  same 
to  the  court,  and  he  makes  a  report,  on  the 
face  of  which  no  errors  of  law  or  fact  appear, 
or,  if  there  have  been  any,  no  exceptions 
have  been  taken  before  him  to  point  them 
out,  or  to  show  that  his  decision  was  ob- 
jected to,  it  is  erroneous  in  the  court  below 
to  set  aside  the  report  and  grant  a  new  trial. 
j;Gray8on  v.  Guild,  4  Oal.  122.) 

66.  If  there  be  no  exceptions  embodied  in 
the  report,  showing  that  the  referee  erred  in 
fact,  and  the  rule  of  law  by  which  he  arrived 
at  his  conclusions  be  not  disclosed,  the  court 
cannot  disturb  the  report,  and  an  order  grant- 
ing a  new  trial  in  such  case  will  be  reversed. 
(Tyson  v.  Wells,  2  Oal.  122.) 
Reversed  19  Cal.  606. 
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C7.  A  court  can  interfere  and  set  aside  the 
report  of  a  referee  upon  the  same  ground  as 
it  will  proceed  to  set  aside  the  verdict  of  a 
jury.    (McHenry  v.  Moore,  6  Oal.  90.) 

68.  After  the  rendition  of  judgment  upon  a 
report  ol  a  referee,  the  court  mav  award  anew 
trial,  and  set  aside  the  report  for  any  reason 
that  would  be  sufficient  to  set  aside  the  award 
of  an  arbitrator,  and  for  no  other.  (Headley 
T.  Keed,  2  Cal.  322.) 

60.  A  court  has  power  to  set  aside  the  re- 
port of  a  referee  and  grant  a  new  trial,  on  the 
ground  that  the  evidence  before  the  referee 
was  insufficient  to  justify  his  decision.  (Cappe 
y.  Brinolara,  19  Cfal.  607.) 

70.  Where  the  report  of  a  referee  disclosed 
some  hesitation  ana  doubt  in  arriving  at  the 
conclusions  of  fact,  and  after  the  report  had 
been  made  up,  but  before  it  was  filed,  the  de- 
fendant applied  to  the  referee  for  leave  to  in- 
troduce newly  discovered  evidence,  which  was 
refused,  from  a  doubt  as  to  his  power — he  at 
the  same  time  intimating  to  the  court,  in  a 
supplemental  report,  that  if  such  newly  dis- 
covered evidence  had  been  adduced  on  the 
trial,  the  result  would  probably  have  been 
difierent — held,  under  tne  circumstances,  it 
was  error  in  the  court  below  to  refuse  a  new 
trial.    (Hoyt  v.  Saunders,  4  Oal.  845«) 

71.  If  commissioner,  to  whom  case  has  been 
referred  to  take  account,  commits  error  at  the 
threshold  which  unsettles  the  account,  the 
court  is  not  bound  to  go  over  the  account  and 
ocHTect  the  error,  but  may  set  aside  the  report 
and  again  refer  the  case.  (Hidden  v.  Jordan, 
S2  Cal.  397.) 

72.  Though  plea  would  be  bad  upon  de- 
murrer, yet  if  no  objection  be  taken  at  time, 
and  the  case  be  submitted  to  a  referee,  the 
defect  of  the  plea  is  not  sufficient  reason  to 
set  aside  the  report.  (Ritchie  v.  Davis,  6  Cal. 
453.) 

Cited  22  CaL  236. 

73.  It  is  error  for  the  court  to  set  aside  the 
report  of  a  referee,  upon  an  examination  of 
testimony  which  was  not  properly  before  it. 
((Joodrich  v.  Oity  of  Maryrrille,  4  Cal.  430.) 

74.  The  time  within  which  a  notice  of  mo- 
tkm  must  be  filed  to  set  aside  the  report  of  a 
idferea,  uid  a  statement  be  prepared  for  that 
purpose,  will  depend  on  the  character  of  the 
reference,  whether  it  be  special,  to  report  the 
facts,  or  general,  to  report  upon  the  whole 
iHue.  (Peabody  v.  Phelps,  9  Cal.  213.) 
Oted  16  Cal.  118;  80  Cal.  285;  9  Col.  312. 

75.  In  the  former  case  the  report  has  the 
efiect  of  a  special  verdict;  in  the  latter  it 
stands  as  the  decision  of  the  court,  and  judg- 
ment may  be  entered  thereon^  exceptions 
taken  and  reviewed,  as  if  the  action  had  been 
tried  by  the  court.  (Peabody  v.  Phelps,  9 
Gal.  21S.) 

Cited  10  Oal.  627. 

Notice  of  motion  to  set  aside  report,  from 
what  time  dates.    See  post,  85,  86. 

76.  When  the  alleged  error  consists  in  the 
final  conclusion  of  law  or  fact  drawn  from  the 
testimony,  and  the  evidence  is  certified  to 
the  court  by  the  referee,  the  proper  course  is 
to  move  to  set  aside  the  report,  and  for  a  new 
trial.    (Branger  t.  Cbevaber,  9  Cal.  353.) 


77.  If  a  referee  tries  a  question  of  fact  raised 
by  the  pleadings,  the  court  cannot  review  his 
action  on  such  issues,  unle^  a  motion  is  made 
for  a  new  trial.  (Harris  v.  San  Francisco  S. 
R.  Co.,  41  Oal.  393.) 

78.  If  a  referee  tries  a  collateral  questioh, 
not  made  an  issue  of  fact  by  the  pleadings, 
his  action  thereon  may  be  reviewed  by  the 
court,  by  exceptions  to  the  report,  without  a 
motion  for  a  new  trial,  and  his  report  is  not 
binding  on  the  court  until  adopted  by  it. 
(Harris  v.  San  Francisco  S.  B.  Oo.,  41  Cal. 
393.) 

79.  Is  not  the  manner  of  bringing  testimony 
before  court  in  case  of  such  exceptions  to  be 
regulated  by  rules  to  be  adopted  by  the  court, 
query?  (Harris  v.  San  Francisco  8.  B.  Co., 
41  Cal.  893.) 

80.  If  referee  reports  facte  upon  all  issues, 
but  draws  erroneous  conclusions  of  law  from 
the  facts  found,  and  also  reports  a  judgment 
in  accordance  with  bis  conclusions  of  law,  the 
court,  before  a  judgment  is  entered,  may  set 
aside  the  conclusions  of  law,  and  direct  a 
proper  judgment  to  be  entered.  (Oalderwood 
V.  Pyser,  31  Cal.  333.) 

Cited  38  Cal.  631 ;  42  Cal.  607;  8  Col.  188. 

81.  In  a  suit  in  chancery  it  is  perfectly  com- 
petent for  the  judge  who  tried  the  cause,  alter 
exceptions  have  been  filed  to  the  report  of  a 
referee  upon  the  facts,  and  the  report  set  aside 
for  cause  shown,  to  take  up  the  testimony  re- 

Sorted  bv  the  referee,  find  the  facts,  and  ren- 
er   a   decree   in  the  cause.    (McHenry  y. 
Moore,  6  Cal.  90.) 
Striking  out  findings.    See  ante,  IX,  6. 

82.  Action  of  the  district  court  in  refusing 
to  set  aside  the  report  of  the  referee  will  be 
sustained,  where  the  evidence  set  forth  in  the 
record  fully  warrants  the  actions  of  the  referee 
and  court.    (Brooks  v.  Park,  11  Oal.  406.) 

83.  Where  there  is  a  lai^  mass  of  contra- 
dictory evidence  reported,  it  will  be  presumed 
that  the  court  below  weighed  the  evidence 
properly,  in  setting  aside  the  finding  of  the 
facts  by  the  referee.  (McHenry  v.  Moore,  6 
Oal.  90.) 

Cited  18  Cal.  449. 

Second  reference  after  setting  aside  report. 
See  poet,  X. 

S.  Judgment  on. 

84.  Judgment  is  entered  upon  report  of  ref- 
erees as  matter  of  course,  and  the  only  mode 
to  take  advanta^^  of  it  is  by  moving  to  set  it 
aside,  as  on  motion  for  a  new  trial.  (Sloan  v. 
Smith,  3  Oal.  406.) 

Cited  9  Cal.  225, 312. 

86.  Where  an  action  Is  tried  by  the  court 
without  a  jury,  or  the  whole  case  is  referred 
to  a  referee,  judgment  follows  immediately  as 
a  conclusion  of  law  upon  the  facts  found,  and 
the  time  within  which  the  notice  of  the  mo- 
tion should  be  made  dates  from  the  entry  of 
the  judgment.  (Peabody  v.  Phelps,  9  Oal. 
213.) 

86.  Direct  action  of  court  must  be  invoked 
before  judgment  can  be  entered  upon  facta 
found,  whether  by  report  of  the  referee  or 
B[>ecial  verdict  of  the_  jury.  Hence,  the  time 
within  which  the  notice  of  motion  to  set  aside 
the  report  or  verdict  must  be  given  should 
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date  from  the  filing  of  the  report,  or  the  ren- 
dition of  the  verdict.  (Peabodyv.  Phelpe, 
•  Oal.  213.) 

87.  The  parties  to  the  action  entered  into  a 
Btipolation  for  its  reference,  which  authorized 
the  referee  to  determine  all  the  issues  of  law 
and  fact,  and  provided  that  upon  the  filing 
of  the  report  of  the  referee  judgment  should 
be  entered  by  the  court  in  accordance  there- 
witli.  The  court  thereupon  made  an  order 
of  reference  directing  judgment  to  be  entered 
upon  the  filing  of  the  report  of  the  referee. 
Held,  that  upon  the  filing  of  the  report  the 
clerk  was  authorized  to  enter  judgment  with- 
out any  further  order  of  the  court.  (Bowie 
T.  Borland,  68  Gal.  233.) 

88.  If  report  under  statute  contain  suf- 
ficient on  which  to  base  judgment  it  is  the 
duty  of  the  court  below  to  enter  judgment  in 
accordance  with  the  report,  so  far  as  it  con- 
oems  the  matter  referred ;  and  it  has  no  right 
to  entertain  any  objection  whatever.  (Head- 
ley  V.  Reed,  2  Cal.  322.) 

Cited  4  Cal.  125;  9  Cal.  226;  SO  Cal.  287. 

89.  Judgment  should  be  entered  for  plain- 
tiS  when  Qie  evidence  reported  by  the  referee 
sufBciently  established  the  allegations  of  the 
complaint.    (Hyde  v.  Hyde,  11  Gal.  406.) 

90.  Failure  of  party  to  object  to  rendition  of 
judgment  upon  a  report  in  the  court  below 
IB  no  waiver  of  his  right  to  have  his  exceptions 
to  the  report  review^  in  this  court.  (Headley 
T.  Reed,  2  Cal.  322.) 

'Judgment  on  report,  objection  to,  when  to 
be  taken.    See  Appeals,  2435. 

Mandamus  to  compel  entry  of  judgment 
on  report  of.    See  Mandamus,  96,  97. 

7.  Il»»  Trial;  hpptal.  Right  of.  Question  How 

Pretentod. 

Time  to  move  for  new  trial.  See  New  Trial, 
V,  3,  c,  C. 

New  trial  in  cases  tried  before  referee.  See 
New  Trial,  4. 

Motion  for  new  trial,  effect  of  on  reference. 
See  New  Trial,  616. 

91.  Tt  is  not  necessary  to  make  motion  in 
court  of  first  instance  to  set  aside  report  of 
referees,  before  a  party  can  appeal  to  this 
court.  Hastings,  C.  J.,  dissenting.  (Gunter 
V.  Sanchez,  1  Cal.  46.) 

92.  Report  of  referee  npon  conflicting  testi- 
mony must  be  treated  in  light  of  verdict  of  a 
jury,  and  will  not  be  disturbed  in  this  court 
upon  an  appeal  from  an  order  refusing  to 
grant  a  new  trial  in  the  court  below.  (Ritchie 
▼.  Bradshaw,  6  Gal.  228.) 

Failure  to  object  to  entry  of  judgment  ia  no 
waiver  of  exception.    See  ante,  90. 

Right  of  appeal  from  order  appointing 
referees.    See  post,  X. 

Appealability  of  orders  relating  to.  See 
Appeals,  U,  9. 

Mandamus  to  compel  referee  to  settle 
statement.    See  Appeals,  982. 

Appeals,  findings  on  report  of  referees,  how 
presented  on.    See  Appeals,  VII,  16. 

Errors  in  relation  to  report  of,  correcting 
on  appeal.    See  Appeals.  1928. 

Appeals  from  order  of  reference,  effect  of. 
See  Appeals,  VIII,  13. 


Appeal,  objection  to  mder  first  raised  on. 
See  Appeals,  XI^  14,  k. 

Presumptions  in  favor  of  findings.  See  Ap- 
peals, 2819,  2913. 

Findings  not  disturbed  where  evidence  con- 
flicting.   See  Appeals,  2696. 

Affirmed  on  appeal,  when.  See  Appeals, 
2650. 

X.  Hew  Referees,  IppolDtment  of^  S«Miii 
Reference. 

93.  The  superior  court  may  appoint  new 
referees  in  an  action  of  partition  in  place  ot 
those  who  have  resigned,  ill  order  to  carry  its 
interlocutory  decree  into  eSect,  and  their  ac- 
tion, and  the  action  of  the  superior  court  upon 
their  report,  may  be  reviewed  upon  appeal 
from  the  final  judgment:  but  no  direct  ap- 
peal can  be  taken  from  the  order  appointing 
such  referees.  (Fallon  v.  Brittan,  84  Cal. 
611.) 

94.  When  a  case  has,  by  the  stipnlation  of 
the  parties,  been  referred  to  a  referee,  and  he 
reports  a  judgment,  which  is  entered,  and  the 
court  grants  a  new  trial,  it  cannot,  without  a 
new  consent  of  the  parties,  again  refer  the  case 
to  the  same  or  any  other  referee.  Upon  the 
report  of  the  referee,  and  the  entiy  of  the 
judgment,  the  stipulation  ceased  to  have  fur- 
ther effect.  (Daverkoaen  v.  Kelley,  43  CaL 
477.) 

Setting  aside  report  and  referring  case  again. 
See  ante,  71. 

BEFOEMATIOll  OF  COITTKACTS. 
I.  Power  to  Reform. 
II.  (ilroiinds  for. 

m.  Parttealar  Contraets,  ReformatlOB  o^ 
Procedure}  Rights  of  Third  Per* 
sons. 

I.  Power  to  Reform. 

1.  Of  the  power  of  a  court  of  equity  to  re> 
form  a  mortgage  by  going  back  to  the  original 
mist^e,  and  correcting  all  subsequent  mis- 
takes which  grow  out  of  it,  there  can  be  no 
doubt.    (Donald  v.  Seals,  67  Cal.  399. ) 

2.  Courts  of  equity  have  jurisdiction  to  cor- 
rect an  error  in  any  material  particular  of  a 
written  agreement,  either  executory  or  ex- 
ecuted, so  as  to  make  the  instrument  conform 
to  the  intention  of  the  parties.  And  it  mat- 
ters not  whether  the  error  be  in  the  insert 
tion  or  omission  of  a  material  stipulation, 
or  in  an  inaccurate  description  of  the  subject 
matter  of  the  agreement.  Nor  does  it  mako 
any  difference  whether  the  error  be  the  result 
of  fraud  in  one  of  the  parties,  or  be  committed 
under  a  mutual  mistake,  contrary  to  the  in- 
tention of  both  parties.  (Lestrade  t.  Barth, 
19  Cal.  660.)   Cited  23  Cal.  124. 

n.  ttrounds  for* 

8.  The  mere  fact  that  the  insured  did  not 
know  that  his  policy  contained  a  certain  pro- 
vision is  not  ground  for  reformation.  (Mo- 
GormickT.  Orient  Ins.  Co.,  86  Cal.  280.) 

4.  When,  by  the  mistake  of  a  draftsman, 
some  of  the  terms  of  an  agreement  are  omitted 
in  reducing  it  to  writing,  it  should  be  reformed 
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br  the  oonrt,  and  "be  enforced  aa  reformed. 
(Murphy  v.  Rooney,  46  Cal.  78.) 

5.  Deed  including  the  wrone  tract  of  land 
by  mistake  of  the  parties  may  be  corrected  so 
•8  to  give  eSect  to  the  intention  of  the  par- 
ties.   (Kochep  v.  Hayford,  59  Oal.  816.) 

6.  The  mutual  mistake  for  which  a  deed 
may  be  reformed  relates  to  the  time  of  mak- 
ing the  agreement  for  the  conveyance,  and 
not  to  the  execution  and  delivery  of  the  deed, 
which  merely  carried  the  agreement  into  ef- 
fect. But  a  mistake  of  one  party  at  the  date 
(rf  a  conTeyance  which  is  known  or  suspected 
by  the  other  party,  without  reference  to  a 
prior  mutual  misuse  in  the  agreement,  is 
ground  for  a  reformation  of  sthe  deed,  under 
section  3399  of  the  Civil  Code,  if  no  rights  of 
third  parties  are  involved.  (Oleghom  v.  Zum- 
walt,  83  Cal.  165.) 

7.  When  it  appears  that  one  of  the  parties 
to  a  written  agreement  knew  at  the  time  of 
its  execution  that  it  did  not  truly  express  the 
intention  of  the  parties,  and  also  knew  that 
the  other  party  signed  it  supposing  the  in- 
tention to  be  correctly  expressed,  a  case  for 
revision  ia  made  out  under  section  3399  of  the 
Civil  Code.  The  right  of  revision  does  not 
depend  upon  the  fact  that  he  might  have 
discovered  the  mistake  before  signing  the  in- 
strtunent.  (Higgins  v.  Parsons,  65  Cal.  280.) 
Cited  88  Cal.  212,  213;  99  Cal.  161. 

8.  A  written  instrument  executed  by  par- 
ties between  whom  there  is  no  special  relation 
of  trust  or  confidence  will  not  be  reformed  so 
as  to  omit  a  particular  clause,  on  the  ground 
that  the  same  was  inserted  through  the  mu- 
tual mistake  of  the  parties,  when  the  party 
against  whom  the  reformation  is  sought  knew 
of  the  insertion  of  the  clause  at  the  time  of  the 
execution,  and  the  party  seeking  the  reforma- 
tion might  have  known  such  fact  had  he 
rrad  the  instrument.  (Metropolitan  Loan 
Assn.  V.  Esche,  76  Cal.  613.) 

Cited  78  Cal.  225;  92  Cal.  181;  distinguished 
88  Cal.  213. 

9.  If  a  lease  was  executed  under  a  mistake 
of  the  lessor  as  to  the  contents  of  the  lease, 
known  or  suspected  by  the  lessee,  the  lessor 
will  not  be  precluded  nrom  obtaining  a  refor- 
mation of  the  lease  because  of  inattention  to 
the  reading  ef  the  lease  bv  the  notary  who 
took  the  acknowledgment  of  the  lessor.  (Wil- 
•on  T.  Moriarty,  88  Cal.  207.) 

ated  99  Cal.  161. 

10.  A  mortgajge  of  the  separate  real  prop- 
oty  of  a  married  woman,  properly  executed 
and  acknowledged  by  her,  may  be  reformed 
so  as  to  correct  clerical  mistakes  in  the  de- 
scription of  the  mortgaged  premises,  when 
such  mistakes  are  conlessed  b^  the  mortga- 
gor. (Savings  and  Loan  Society  v.  Meeks, 
66  0aL371.) 

IL.  When  the  grantor  of  a  conveyance  of  all 
her  interest  in  certain  land  was  erroneously 
advised  bv  her  attorney  that  she  owned  but  an 
undivided  fifth  of  the  premises  conveyed,  and 
the  bareain  and  estimate  of  value  forming  the 
basis  of  the  price  related  only  to  one  un- 
divided fifth  thereof,  and  proceeded  upon  a 
mutual  mistake  of  the  parties  at  the  time  of 
the  agreement  as  to  the  extent  of  ownership, 
the  grantor  ia  entitled  to  a  reformation  of 


such  conveyance  to  make  it  conform  to  the 
agreement,  and  truly  express  the  intention  of 
the  parties,  notwithstanding  the  grantee  was 
advised  before  the  execution  of  the  deed  that 
the  grantor  owned  three-fifths  of  the  premisea. 
(Cleghom  v.  Zumwalt,  83  Cal.  166.) 
Cited  88  Gal.  212, 213. 

12.  Where  a  written  contract  for  the  ex- 
change of  land,  made  in  San  Francisco,  pro- 
vided for  the  conveyance  of  four  city  lots  in 
Los  Angeles,  described  aa  containing  about 
two  hundred  feet  front,  with  seven  houses 
thereon,  and  the  defendant  represented  to  the 

Elainti^  that  the  property  he  was  to  convev 
ad  a  frontage  of  two  hundred  feet,  and  each 
of  the  lots  had  a  frontage  of  fifty  feet,  and  the 
deed  of  the  lots  described  them  as  three  lots 
and  part  of  a  fourth,  "cont-aining  about  two 
hundred  feet  front,"  with  the  seven  houses 
thereon,  upon  the  delivery  of  which  for  ex- 
amination the  defendant  stated  to  the  plain- 
tiffs that  the  description  therein  was  according 
to  the  written  agreement,  the  plaintiffs  are 
not  precluded  by  examination  and  acceptance 
of  the  deed  from  obtaining  a  rescission  and 
correction  thereof  to  correspond  with  the  writ- 
ten contract,  on  the  ground  of  mistake,  upon 
subsequent  discovery  that  the  deed  did  not 
embrace  all  the  land  which  the  defendant  bad 
agreed  to  convey  to  them.  (Sullivan  t.  Moor- 
head,  99  Cal.  157.) 

13.  Where  the  evidence  was  sufficient  to 
satisfy  the  court  that  the  deed  did  not  express 
the  intention  of  the  parties,  and  that  the 
plaintiffs  had  been  mistaken  in  supposing 
that  it  did,  the  fact  of  his  having  read  the  in- 
strument would  not  prevent  the  court  from 
finding  that  it  was  made  under  a  mistake; 
nor  was  the  court  bound  to  accept  the  state- 
ment of  the  defendant  as  to  his  intention  in 
direct  contradiction  of  the  written  contract, 
and  from  his  statement  to  plaintiffs  that  the 
deed  was  intended  to  be  in  execution  of  the 
agreement,  the  court  was  authorized  to  find 
that  the  mistake  was  mutual,  and  that  bis 
failure  to  include  the  whole  of  the  four  lots  in 
his  deed,  in  accordance  with  the  written  agree- 
ment, without  showing  a  release  from  his  ob- 
ligation, was  either  a  mistake  on  his  part  or 
a  fraud  upon  the  plaintiff's.  (Sullivan  t. 
Moorhead,  99  Cal.  167.) 

14.  Whether,  if  the  See  Yup  Company  were 
in  possession  of  the  property  at  the  time  of 
the  sheriff's  sale  unaer  execution  against  A, 
the  grantee  in  the  deed,  and  the  deed  on 
which  they  rely  as  creating  an  equity  in  their 
favor  were  drawn  in  its  present  form  bv  mis- 
take, this  mistake  may  now  be  corrected  so  as 
to  conform  it  to  the  original  design,  and  thus 
secure  the  property  against  the  plaintifi  here, 
query?  (Eldndgev.  See  YupCo.,  17  Oal.44.) 
Cited  23  Cal.  124. 

16.  Whether  the  deed  could  be  corrected, 
and  with  such  effect,  if  the  i>urcha8er  at  the 
sberifi's  sale  had  express  notice  of  the  claim 
or  title  of  the  company,  query?  (Eldridge  v. 
See  Yup  Co.,  17  Cal.  44.) 

16.  If  the  deed  in  this  case  was  not  so  drawn 
as  to  rej)re8ent  the  real  facts  and  intention  of 
the  parties,  the  See  Yup  Company  must  insti- 
tute a  different  proceeding  to  get  the  benefit 
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of  rach  facts.  (Eldridge  v.  See  Tup  Co.,  17 
Cal.  44.) 

Mistake,  reformation  for,  evidence.  See 
Mistake,  20,  et  seq. 

Mistake,  revision  for.  See  Mistake,  18,  et 
seq. 

Deed  with  erroneous  description,  reforma- 
tion of.    See  Deeds,  189. 

Reformation  for  clerical  error  is  unneces- 
sary, when.    See  Contracts,  63. 

Fraudalently  inducing  vendee  to  accept 
part  for  whole.  See  Specific  Performance, 
110. 

III.  Pftrttevlar  CoatrMts,  Betermatton  of^ 
Procedure}  Blgrhts  of  Tkird  Persons. 

17.  A  court  of  equity  will  reform  a  mortgage 
by  correcting  a  mistake,  and,  after  it  has  been 
merged  in  a  decree  oi  foreclosure  and  the 
mortgaged  property  has  been  sold,  will,  if  the 
mistake  in  the  mortKSjge  has  been  carried  into 
the  decree  and  sberiB's  deed,  reform  them. 
It  will  Ko  back  to  the  original  mistake  and  cor- 
rect all  subsequent  mistakes  which  grow  out 
of  it.  (Quivey  v.  Baker,  37  CaL  465.) 
Cited  67  Cal.  406. 

18.  If  there  was  a  mistake  in  the  mortgage 
in  the  description  of  the  property,  and  the 
same  mistake  exists  in  the  decree  and  sher- 
iff's deed,  equity  will  go  back  to  the  original 
transaction  and  reform  all  three  so  as  to  make 
them  conform  to  the  original  intention  of  the 
parties.    (Quivey  v.  Baker,  37  Oal.  405.) 

19.  Where  in  reducing  an  agreement  to 
writing  a  material  clause  nas  been  omitted  by 
mistake,  a  party  seeking  to  avail  himself  of 
the  actual  contract  must  obtain  a  reformation 
of  the  writing,  either  b^  a  distinct  proceeding 
to  reform  it  or  by  sitecially  pleading  the  mis- 
take in  the  action  in  which  the  contract  is 
sought  to  be  used,  and  asking  its  correction 
as  independent  relief.  Under  a  pleading 
which  simply  states  the  terms  of  a  contract, 
the  introduction  of  a  written  agreement  re- 
specting the  subject  matter  cannot  be  followed 
by  oral  proof  of  a  material  clause  alleged  to 
have  been  omitted  by  mistake  from  the  writ- 
ing.   (Pierson  v.  McCahill,  21  Cal.  122.) 

20.  In  an  action  to  reform  an  agreement  for 
the  sale  of  land,  an  averment  in  the  complaint, 
to  the  effect  tbat  by  mistake  a  description  of 
the  land  different  from  that  intended  by  the 
parties  to  the  agreement  was  inserted  therein, 
IS,  in  the  absence  of  a  demurrer,  a  sufficient 
allegation  that  the  mistake  was  a  mutual  mis- 
take of  the  parties  to  the  agreement,  and  a 
finding  in  the  language  of  the  complaint  is 
sufficient  to  support  the  judgment.  (Newton 
T.  HuU,  90  Oal.  487.) 

21.  A  cross-complaint  in  an  action  of  eject- 
ment which  prays  for  a  reformation  of  a  deed 
from  the  plamtiff's  grantor  to  the  defendant, 
relied  \ipon  for  recovery  in  the  action  so  as  to 
make  it  include  the  land  sued  for,  and  which 
alleges,  substantially,  that  it  was  the  mutual 
understanding  and  intention  of  the  parties  to 
the  deed  that  the  land  in  controversy  should 
be  described  in  and  conveyed  by  the  deed  set 
out,  and  that  the  property  was  conveyed  to 
the  plaintfff  with  knowledge  on  his  part  of  the 
defendant's  possession,  sufficiently  avers,  as 
against  a  general  demurrer,  an  agreement  to 


convey,  and  that  the  failure  to  describe  the 
land  in  the  deed  was  through  a  mutual  mis- 
take, and  is  sufficient  to  support  a  judgment 
reforming  the  deed,  and  decreeing  a  convey- 
ance from  the  plaintiff  to  the  defendant  of 
the  land  sued  for,  there  being  no  allegation  or 

Sroof  that  there  was  any  consideration  for  the 
eed  to  plaintiff.    (Seegelkenv.  Corey,  %  Oal. 
92.) 

Complaint  for  reformation  of  declaration  of 
trust,  sufficiency.    See  Intervention,  28. 

22.  Where  the  judgment  reforms  the  lease 
on  the  ground  of  mistake  of  the  lessor,  known 
to  the  lessee,  the  fact  that  the  complaint  seeks 
the  alternative  relief  of  rescission  of  the  lease 
for  fraud  of  the  lessee  in  procuring  the  lease 
will  not  make  averments  in  the  complaint  of 
fraud,  inadequacy  of  consideration,  or  weak- 
ness of  mind  material  to  the  relief  granted, 
but  the  sufficiency  of  the  findings  must  lie 
tested  as  if  the  case  was  simply  one  to  reform 
the  lease.    (Wilson  y.  Moriarty,  88  Cal.  207.) 

23.  Inadequacy  of  consideration  and  weak- 
ness of  mind  of  the  plaintiff  are  immaterial 
averments  in  a  complaint  to  reform  a  lease, 
on  the  ground  of  mistake  of  the  lessor,  known 
or  suspected  by  the  lessee,  and  no  findings 
need  be  made  thereupon.  (Wilson  v.  Mori- 
arty, 88  Cal.  207.) 

Limitation  of  action  to  reform  partititm 
deeds  for  mistake.  See  Statute  of  Limita- 
tions, IX,  7. 

Limitation  of  action  to  reform  trust  for 
mistake.    See  Statute  of  Limitations,  299. 

Venue  of  actions  to  reform.  See  Venue,  1, 
3,0. 

24.  A  written  instrument  will  not  be  re- 
formed by  a  court  of  equity  on  the  ground 
that  there  was  a  mistake  m  drafting  it,  unless 
the  evidence  of  such  mistake  is  clear,  satisfac- 
tory and  free  from  reasonable  doubt.  (Coxv. 
Woods,  67  Cal.  317,  cited  85  Cal.  603;  Leonis 
T.  Lazzarovich,  56  Cal.  62,  cited  86  Cal.  503.) 

26.  To  justify  a  court  in  decreeing  the  ref- 
ormation of  an  instrument  on  the  ground  <rf 
mistake,  the  proof  of  the  mistake  must  be 
clear,  convincing,  and  satisfactory  to  the 
court,  yet  a  mere  confiict  of  testimony  as  to 
the  mistake  does  not  necessitate  a  denial  of 
the  relief,  and  the  decision  of  the  trial  court 
upon  such  conflict  is  conclusive  upon  the  ap- 
pellate court.  (Sullivan  v.  Moorhead,  99  CaL 
167.) 

26.  In  an  action  to  reform  a  written  in- 
strument on  the  ground  of  mistake,  the  relief 
prayed  for  will  not  necessarily  be  refused 
merely  because  there  is  a  conflict  of  testimony 
as  to  the  mistake,  if,  upon  all  the  evidence,  the 
mistake  is  established  in  a  clear  and  convinc- 
ing manner  to  the  entire  satisfaction  of  the 
court.  (Huchinson  t.  Ainsworth,  73  CaL 
462.) 

Cited  99  Cal.  161. 

27.  It  is  sufficient  to  justify  the  flndln^ 
and  judgment  reforming  a  lease,  if  the  evi- 
dence is  conflicting  as  to  the  mistake  of  the 
lessor,  and  tends  to  show  that  the  lessee  knew 
or  suspected  the  plaintiffs  mistake.  (Wilson 
y.  Moriarty,  88  Oal.  207.) 

28.  In  an  action  to  reform  a  mortgage  and 
to  foreclose  the  same,  the  court  fonnd  that  it 
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WM  the  intention  ot  the  parties  to  include  in 
the  mortgage  certain  land,  that  the  eame  was 
left  out  by  mutual  mistake,  and  that  the  ap- 
pellant, who  was  a  purchaser  from  the  mort- 
gagors, took  with  notice  of  the  mistake.  Held, 
the  finding  is  sustained  by  the  evidence. 
(Jamatt  v.  Cooper,  6»  Ual.  703.) 

29.  General  rule  that  parol  testimony  is  in- 
admissible to  contradict,  add  to,  or  vary  a 
vritten  contract,  does  not  exclude  proof  by 
parol  testimony  of  fraud  or  mistake  in  the  ex- 
ecution of  the  contract,  when  a  refcvmation 
oi  the  inetroment  is  Booght.  (Murray  t.  Dake, 
46Cal.  644.) 

ated  50  Cal.  837;  77  Cal.  472. 

30.  In  action  to  recover  land  the  answer 
allied  a  mistake  in  drawing  a  deed  from  the 
plaintiff  to  the  defendant,  whereby  the  land 
seed  for  was  omitted  by  mistake,  admitted 
title  in  the  plaintiff  and  prayed  for  a  reforma- 
tion. Held,  il  a  mistake  was  made  in  drawing 
the  deed,  that  fact  should  have  been  found 
in  clear  and  unmistakable  language,  and  be- 
intc  found  would  constitute  a  defense  to  the 
actioQ  whether  the  court  went  further  and 
actoally  reformed  the  deed  or  not.  (Walker 
T.  Brem,  67  CaL  S99.) 

PsTol  evidence  to  show  mistake  or  fraud. 
&ee  Evidence,  396. 

31.  A  covenant  entered  into  by  all  the  ten- 
ants in  common,  who  as  such  ovni  a  block  of 
land,  in  which  thev  intend  to  lay  out  a  street 
through  the  middle  of  the  block,  but  which 
is  so  drawn  as  to  locate  the  street  at  a  place 
not  in  the  middle  of  the  block,  cannot  be 
enforced  according  to  the  intention  of  the 
covenantors,  without  first  reforming  it  so  as 
to  make  it  express  the  real  intention  of  the 
parties.    (De  Witt  v.  Duncan,  46  Cal.  342.) 

SSL  If  a  lease  is  drawn  of  all  of  a  brick 
bailding,  but  before  it  is  signed  by  the  lessor 
the  parties  agree  verbally  that  it  shall  only 
cover  the  building  as  it  then  is,  and  that  the 
iecaor  may  erect  and  use  a  second  story,  the 
leeg«e  cannot  recover  in  ejectment  a  second 
Moryafterwuds  erected;  but  a  court  of  equity 
will  |»event  such  fraudulent  use  of  the  lease, 
ud  reform  it  so  as  to  make  it  correspond  with 
the  verbal  agreement  of  the  parties.  (Mor- 
ny  V.  Dake,  46  CaL  644.) 

33.  Lease  cannot  be  reformed  by  incorpora- 
ting in  it  subseqaent  parol  agreement  with 
iwrence  to  adaltional  improvements  upon 
the  leased  premises  and  an  increase  of 
monthly  rental  on  account  thereof.  (Wilson 
T.  Moriarty,  88  Cal.  207.) 

34.  Defective  deeds  and  acknowledgments 
of  married  women  cannot  be  reformed  in 
duncery.  (Selover  v.  American  etc.  Co.,  7  Cal. 
2S6;  Barrett  v.  Tewksbury,  9  Cal.  13;  Leonis 
T.  LaBarovich,  65  Cal.  62,  dted  6  Mont.  610, 
dittingnished  66  CaL  373.) 

Acknowledgment  of  married  women,  cor- 
nction  oL    1^  Acknowledgments,  V,  3. 

Acknowledgments,  reformation  of.  See  Ac- 
knowledgments, IV. 

)S.  In  an  action  to  foredoae  a  mortgage 
executed  by  a  married  woman,  and  to  reform 
the  certificate  oi  the  notary  before  whom  the 
:  vas  acknowledged,  the  notary  is  not  a 


necessary  party  defendant.    (Hutchinson  t. 
Ainsworth,  73  Cal.  452.) 
Cited  91  Cal.  611. 

36.  A  complaint  in  equity  to  have  a  deed 
absolute  on  its  face  reformed  so  as  to  become 
a  deed  of  trust,  which  avers  that  the  deed 
does  not  express  the  trusts  and  conditions 
upon  which  it  was  agreed  the  property  should 
be  transferred,  but  that  such  conditions  were 
by  the  defendants  fraudulently  suppressed, 
without  anj  statements  of  what  acts  of  fraud 
were  practiced,  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  (Kent  t. 
Snyder,  30  Cal.  666.) 

87.  A  judgment  reforming  a  lease  is  sup- 
ported by  findings  that  when  the  plaintiff 
executed  the  lease  she  did  not  understand  it 
to  be  a  lease  for  ten  years,  with  the  privilege 
of  renewal,  but  understood  it  to  be  for  a  sin- 
gle term  of  five  years,  and  that  the  defendant 
well  knew  that  she  so  understood  it,  and 
fraudulently  induced  her  to  misunderstand  it, 
and  to  execute  it  under  such  misunderstand- 
ing.   (Wilson  T.  Moriarty,  88  Cal.  207.) 

38.  The  only  fraud  necessary  to  sustain  the 
judgment  reforming  the  lease  is  such  as  may 
be  inferred  from  the  failure  of  the  lessee  to 
correct  the  mistake  of  the  lessor,  known  or 
suspected  by  the  lessee  at  the  time  of  the  exe- 
cution of  the  lease.  (Wilson  v.  Moriarty,  88 
Cal.  207.) 

89.  If,  by  mistake,  the  parties  to  a  lease 
have  failed  to  express  their  intention  in  the 
making  of  the  instrument,  as  to  the  removal 
of  buildings  by  the  lessee,  it  may  be  revised 
and  reformed,  as  between  the  parties  thereto, 
upon  proper  showing  of  the  fact,  but  it  can- 
not be  BO  done  as  to  prejudice  the  rights  of 
lienholders,  acquired  m  good  faith  and  for 
value,  without  notice  of  the  mistake ;  and  if 
there  is  no  attempt  at  such  reformation,  in  an 
action  to  enforce  a  lien  upon  the  land  for  ma- 
terials furnished  for  the  erection  of  such 
buildings,  the  written  lease  of  the  land  and 
appurtenances  must  be  considered  as  mei^ng 
and  superseding  all  oral  negotiations  or  stip- 
ulations concerning  the  subject  matter  of 
buildings  which  preceded  or  accompanied 
the  execution  of  the  instrument.  (West 
Coast  Lumber  Co.  v.  Apfield,  86  CaL  335.) 

Bights  of  third  persona.    See  Mistake,  13. 

40.  A  judgment  creditor,  who  seeks  to  reach 
an  equitable  interest  of  the  judgment  debtor 
by  virtue  of  an  attachment   levied    subse- 

auently  to  the  trust  agreement  under  which 
le  property  is  held,  cannot  object  to  a  refor- 
mation of  such  trust  agreement  to  conform  to  a 
prior  agreement  between  the  debtor  and  an- 
other beneficiary  that  the  proceeds  of  sale  of 
such  equitable  mtorests  should  be  applied  in 
payment  of  a  debt  due  to  such  other  benefi- 
ciary, on  the  ground  that  an  assignment  of  ttie 
eqmtable  interest  for  the  security  of  such  debt 
had  become  extinguished  by  lapse  of  time, 
before  ttie  trust  agreement  was  executed,  and 
that  the  agreement  sought  to  be  enforced  was 
for  the  payment  of  a  debt  which  was  barred 
by  the  statute  of  limitations,  the  plea  of  the 
statute  being  a  personal  privilege  of  the  debtor, 
which  he  might  waive  by  a  new  agreement 
for  security,  as  against  the  plaintiff,  who  had 
no  enforceable  right  or  lien  at  the  date  of  the 
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creation  of  the  trnat.    (Ward  t.  Waterman, 
85  Cal.  488.) 

41.  It  is  not  necessary  that  the  reformation 
be  in  fact  made,  in  order  to  constitute  defense 
to  an  action  upon  a  contract  upon  which  no 
recovery  can  be  had,  if  it  was  properly  re- 
formed. It  is  enough  for  the  defendants  to 
set  up  and  establisE  facts  entitling  them  to 
the  relief  demanded.  Works,  J.,  dissenting. 
(Eva  T.  McMahon,  77  Cal.  467.) 

Instrument,  how  only  can  be  reformed. 
See  Evidence,  365. 

Trust,  reformation  of.  See  Trusts  and  Trus- 
tees, IV. 

Decree  in  divorce,  reformation  of.  See  Mar- 
riage and  Divorce,  III,  7,  f. 

Defective  execution  of  power.  See  Eqoity, 
m,  8,  g. 

42.  A  judgment  reforming  a  declaration  of 
tmst  proceeds  upon  the  theory  that  it  ought 
to  have  been  so  written  in  the  first  instance, 
and  must,  if  sustained,  cause  the  instrument 
to  read  and  operate  as  reformed,  as  and  from 
the  original  date  of  the  declaration  of  trust, 
in  accordance  with  the  principle  that  equity 
presumes  that  that  which  ought  to  have 
been  done  was  done,  and  gives  it  force  and 
effect  as  if  done.  (Ward  t.  Waterman,  85 
Cal.  488.) 

BEFOBMATOBCB!). 

Act  creating  Whittier  Reform  School,  Ta- 
lidity  of.    See  Constitutional  Law,  496. 

Act  establishing  Whittier  Reform  School, 
title  of  is  8u£Bcient.  See  Constitutionid  Law, 
249. 

State  Reform  School,  conflict  between  act 
creating  and  Penal  Code.  See  Statutes, 
166. 

Sentence  to.  See  Criminal  Law,  XVm, 
19,  b,  H. 

Committing  minor  to,  jury  trial.  See  Jury 
and  Jurors,  23. 

BEGISTEBS. 

State  lands,  register  of.  See  Pablic  Lands, 
XVIII.  3. 

Land-office,  register  of.  See  Public  Lands, 
XVIII,  3. 

Land-office,  mandamus  against  register  oL 
See  Mandamus,  II,  12,  i. 

BEOISTBATION. 

I.  Object  of  Berlstry  Aet}  Whether  Ap- 
plies to  Prior  CoiiTeyaneeg. 

n*  iBstramenta  Entttled  to  Beeord; 
What  are  "ConTeyanees"  Within 
BegistratioBAet}  Becordingr  Par- 
ttenlar  Instnunents. 

m.  Offlelai  Begister,  What  is. 

IT.  How  Made;  Record  of  Beoorder 
Under  Told  Election. 

T.  Becord  as  Kotiee  or  Eridenoei  EfTeot 
of  Mistake  or  Neglect. 

TI.  Withdrawal  of  Deed  Before  Begis- 

tration. 
Til.  PresvmpUon  of  DneExecstioii  tron 
BegistratioB. 


Tni.  Unrecorded  Deeds  or  Mortgage^ 
Bights  of  Grantees  er  Mortgagees 
and  Third  Persons. 

See  Records. 

Recorders.    See  Recorders. 

Filing  papers  or  documents.  See  croeB- 
referenoes  under  Filing. 

Filing  of  return,  proof  of.  See  Sheriffs,  89, 
etseq. 

(Compelling  inspection  of  public  reocHrda. 
See  Mandamus,  II,  12,  m. 

Statute  of  enrollments.  See  Statute  of  En- 
rollments. 

Mutilating  public  records.  See  Oriminal 
Law,  XXI,  42. 

Parol  evidence  affecting  records.  See  Eri- 
denoe,  VII,  3. 

Deed,  when  presumed  not  to  have  been  reg- 
istered.   See  Judgments,  670.  

Voters,  registration  of.   See  Elections,  VIL 

I.  Object  of  Begistry  Act;  Whether  Ap- 
plies to  Prior  CouTeyanees. 

1.  The  evident  intention  of  the  statute  pro- 
viding for  the  proof  and  registration  of  con- 
veyances is  to  protect  subeequent  purchasers, 
without  notice,  either  actual  or  constructive. 
(Call  v.  Hastings,  3  Cal.  179.) 

2.  The  intention  of  the  Recording  Act  of 
this  State  was  to  protect  the  purchaser  of  the 
legal  title  against  latent  equities,  or  mereexe<^ 
utory  agreements,  and  to  abolish  the  pre- 
sumption of  notice  arising  from  poseeesion. 
(Mesickv.  Sunderland,  6  Cal.  297.) 

Cited  7  Cal.  306,    489;  10  Cal.  107;  15  Nev. 

110. 

Ref^str^  statute,  nature  and  validity.  See 
Constitutional  Law,  389,  et  seq. 

(Conflict  between  articles  of  code  relating  to. 
See  Statutes,  163. 

3.  The  twenty-sixth  section  of  the  Act  <rf 
April  30,  1860,  requires  conveyances  made 
before  its  passage  to  be  recorded.  (Grafi  t. 
Middleton,  43  Cal.  341. 

4.  Under  section  41  of  the  act  oonoeming 
conveyances,  a  deed  made  prior  to  the  passage 
of  the  act,  whether  before  the  passage  of  the 
act  it  was  acknowledged  or  proved  or  not, 
must  be  first  recorded,  in  order  to  have  pri- 
ority over  a  subeeouent  deed  from  the  first 
vendor  to  a  bona  nde  purchaser  for  value, 
without  notice.  (Anderson  t.  Fisk,  30  OsL 
626.) 

Cited  38  Cal.  221 ;  43  Cal.  84S. 

5.  The  forty-first  section  of  the  Recording 
Act  requires  conveyances  made  before  the 
passage  of  the  act  to  be  recorded,  and  the 
penalty  of  failing  so  to  do  is  thb  same  as  with 
conveyances  m»ie  after  the  act  was  passed. 
(Stafford  v.  Lick,  7  Cal.  479.) 

Cited  36  Cal.  634 ;  43  Cal.  343. 

6.  Mortgage  made  anterior  to  the  passage  of 
the  act  of  April,  1850,  concerning  conveyances, 
was  not  recorded  in  accordance  with  the  fortjr- 
first  provision  of  the  act.  Held,  that  it 
lost  its  priority  as  against  a  subsequent  pur- 
chaser without  notice.  (Call  v.  Hastings,  3 
Cal.  179.) 

7.  The  doctrine  of  Call  v.  Hastings,  3  OaL 
179,  and  Stafford  \.  Lick,  7  CaL  474,  that  %■ 
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deed  execated  before  the  pa8ea([e  of  the  act 
concerning  conveyances  must,  in  order  to 
paevail  wainst  a  snbseqaent  deed  taken  in 
good  faith  and  for  a  valuable  consideration, 
be  first  recorded,  afBrmed  on  the  principle  of 
stare  decisis.    (Giark  t.  Troy,.  20  Oal.  219.) 

8.  The  only  penal  section  of  the  Begistry 
Act  is  the  twenty-sixth  section,  which  is,  by 
its  own  exraess  limitation,  confined  to  oon- 
yeyanoes  "thereafter  made."  Had  it  been 
intended  to  apply  its  proTisions  to  convey- 
ances theretofore  made,  language  equally 
explicit  would  have  been  osea ;  no  sudi  ap- 
plication can  be  adopted  by  mere  inference 
and  implication.  (Stafford  y.  Lick,  7  Gal. 
479.) 

9.  It  cannot  be  said  that  the  registry  statute 
intended  to  allow  a  reasonable  time  for  the 
recording  of  past  conveyances,  for  it  specifies 
the  time,  viz.,  before  a  subsequent  purchaser 
BhaU  record  his  deed,  which  might  be  imme- 
diately after  the  pasmge  of  the  act.  (Stafford 
T.  Lick.  7  Cal.  479.) 

10.  It  seems  that  it  was  the  intention  of  the 
Begistry  Act  to  procure  the  recording  of  past 
conveyances  by  offering  rewards,  and  not  by 
inflicting  penalties.  (Stafford  t.  Lick,  7  Cal. 
479.) 

Mortgage  executed  before  statute.  Bee 
Mortgagee,  174. 

II.  iBstrmnents  Entitled  to  Record}  What 
are  **  ConTeyances"  VTithln  B^tra- 
tloB  Act;  Recording  Parttcnlar  In- 
>tr«Bieots. 

11.  A  mortgage  not  execated  under  seal  is 
not  entitled  to  record.  (BacouUlat  T.  Bene, 
82  Cal.  450.) 

Unsealed  instrument  is  not  entitled  to.  See 
llortgages,  168. 

Unsealed  instrument,  record  of  is  not  notice. 
See  Mortgages,  397. 

12.  No  law  authorizes  a  recorder  or  clerk  of 
a  coanty  to  record  a  copy  of  a  deed  in  the 
Spanish  language  so  as  to  make  it  evidence, 
without  furtner  proof.  (Wilson  t.  Corbier, 
18  CaL  166.) 

13.  By  the  act  of  1860  concerning  convey- 
ances, powers  of  attorney  which  do  not  author- 
ise the  agent  to  make  an  absolute  conveyance 
of  real  estate,  but  which  authorize  him  to 
make  a  lease  of  the  principal's  land  for  a  term 
exceeding  one  year,  or  to  make  any  other  in- 
strument affecting  the  real  estate  of  the  prin- 
cipal, except  executory  contracts  for  the  sale 
thereof,  are  entitled  to  record.  (Jones  v. 
Marks,  47  CaL  242.) 

14.  Duplicate  certificates  of  sale  of  real 
property  by  a  sheriff  are  entitled  to  be  re- 
corded without  acknowledgment,  and  after 
being  recorded  are  constructive  notice  to  all 
the  world.   (Foorman  v.  Wallace,  75  Cal.  562.) 

16.  Secticm  1160  of  the  Civil  Code  relates 
only  to  the  recording  of  letters  patent  affect- 
ing real  property,  and  an  assignment  of  letters 
patent  for  an  invention  is  not  entitled  to  rec- 
ord nnder  the  law  of  this  state.  (People  v. 
Uarrold,  84  Gal.  667.) 

16.  A  lease  of  land  is  a  "conveyance" 
thereof  within  the  meaning  of  section  1216  of 


the  Civfl  Oode,  requiring  a  record  of  all  con- 
veyances of  land,  and  the  interest  thereby 
created  in  the  lessee,  though  limited  to  a  right 
to  receive  the  products  of  the  land,  is  equally 
as  void  against  a  subsequent  purchaser  of  the 
land,  with  no  notice  of  the  lease  by  reason  of 
the  failure  to  have  it  recorded,  as  if  it  were 
an  unrecorded  conveyance  in  fee.  (Garber  t. 
Oianella,  98  CaL  627.) 

17.  A  lease  for  a  term  exceeding  one  year  is 
a  "conveyance"  within  the  definition  of  that 
word,  as  used  in  sections  27  and  86  of  the 
Becording  Act  of  1860.  (Jones  T.  Marks,  47 
Oal.  242.) 

18.  The  words  "conveyance  of  real  prop- 
erty," as  used  in  sections  1213  and  1214  of  the 
Civil  Oode,  include  mortgages.  tOdd  Fellows' 
Say.  Bank  v.  Banton,  46  Oal.  603.) 

19.  A  notice  of  lis  pendens  is  not  a  "con- 
veyance"  within  the  meaning  of  sections  1218, 
1214,  and  1215  of  the  Civil  Oode,  nor  is  it  an 
"instrument"  within  the  meaning  of  section 
1217  of  the  same  code.  (Wamock  v.  Harlow, 
96  Cal.  298.) 

20.  The  lien  of  a  judgment  is  not  a  "con- 
veyance" within  the  meaning  of  the  Begistry 
Act.    (Wilcoxson  y.  Miller,  49  Cal.  193.) 
Cited  10  Mont.  197. 

Conveyance,  whether  includes  assignment. 
See  Mortgages,  428. 

Declaration  of  homestead  is  not  conveyance. 
See  Homesteads,  49. 

Maps,  registration  of.    See  Maps,  1. 

Survey  of  road  need  not  be  registered.  See 
Highways,  61. 

Record  of  public  road  is  not  necessary.  See 
Highways,  8. 

Executory  contract  for  deed,  registration  of 
is  not  authorized.    See  post,  60. 

Street  assessments,  recording  oL  See 
Streets,  XVI,  10. 

Power  of  attorney,  recording  of.  See 
Agency,  II,  2,  c. 

Power  of  sale  in  mortgage,  registration  of. 
See  Mortgages,  256. 

Patent,  recording  of.  See  Public  Lands, 
XX,  3. 

Notice  of  location,  registration  of.  See 
Mines  and  Mining,  123,  et  seq. 

Mining  claims?  recording  of.  See  Mines 
and  Minmg,  VI,  11. 

Vessels,  registration  of.    See  Shipping,  XII. 

Chattel  mortgage,  registration  of.  See 
Mortgages,  XXI,  4,  d. 

Mortgage,  recording  of.  See  Mortgages, 
TV. 

Ordinances,  recording  of.  See  Ordinances, 
U,  6. 

Verdict,  recording  of.    See  Verdict,  XIV. 

Building  contract,  registration  of.  See 
Building  Contracts,  I,  3. 

Homestead  declaration,  recording  of.  See 
Homesteads,  IV.  7. 

Warrant*,  r^istration  and  priority  ot  See 
C!oanties,  IX,  8. 

Certificate  of  sale,  recording  of.  See  Exe- 
cutions, EX,  6,  b. 

Assignments  for  benefit  of  creditors,  neces- 
Bi<7  of  rM;istration  of.  See  Assignments  for 
the  Benefit  of  Creditors,  IV. 

Trademarks,  recording  with  secretary  ci 
state.    See  Trademarks,  II. 
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Entry  and  filing  of  Btipnlationfl.  See  Stipu- 
Utions,  lY. 

m.  Olllelal  Better,  What  Is. 

21.  To  entitle  book  to  character  of  official 
roister,  it  is  not  necessary  that  it  be  required 
by  an  express  statute  to  be  kept,  nor  that  the 
nature  ot  the  office  should  render  the  book 
indispenBable.  It  is  sufficient  that  it  is  di- 
rected by  the  proper  officer  to  be  kept.  (Ky- 
burg  V.  Perkins,  6  Cal.  674.) 

Official  roister,  what  is.    See  Registration, 

ni. 

Power  to  register  before  act  creating  re- 
corder's office.    See  San  Francisco,  19. 

17.  How  Kade;  Record  of  Beeorder  uider 
Told  Election. 

22.  Map  recorded  in  recorder's  office  in  pen- 
cil is  not  recorded  within  the  spirit  and  mean- 
ing of  the  Recording  Act.  (Oaldwell  y.  Center, 
30  Cal.  639.) 

23.  Omission,  in  record  of  deed,  to  make  copy 
of  seal,or  some  mark  to  indicate  the  seal,  does 
not  vitiate  the  record.  It  is  sufficient  if  it 
appear  from  the  record  that  the  instrument 
copied  is  under  seal — tm,  for  instance,  where 
the  deed  purports  to  be  under  seal,  and  to  be 
signed,  sealed,  and  delivered  in  the  presence 
of  the  notary  before  whom  it  was  acknowl- 
edged. Terry,  C.  J.  (Smith  y.  Dall,  13  Cal. 
610.) 

Cited  86  Cal.  208;  16  Nov.  806,  306. 

Recording  declaration,  where  land  in  two 
counties.    See  Homesteads,  IV,  7. 

Filing,  presentation  for  filing  is  sufficient. 
See  Taxation,  762. 

Instrument,  when  deemed  to  be  recorded. 
See  Mortgages,  169,  963. 

24.  A  deed,  recorded  January  SO,  I860,  by 
a  person  acting  as  recorder,  by  virtae  of  an 
election  by  the  people,  without  authority  of 
law,  is  not  properly  recorded.  (Smith  v. 
Erannan,  18  Cal.  107.) 

T.  Beeord  as  Hotioe  or  Evidence)  Effect  of 
Mistake  or  Neglect. 
%.  The  doctrine  of  constructive  notice  has 
always  been  regarded  as  a  harsh  necessity; 
and  the  statutes  which  create  it  have  always 
been  subjected  to  the  most  rigid  construction. 
(Call  V.  Hastings,  8  Cal.  179,  cited  7  Cal.  294, 
804,  309,  20  Cal.  228;  Chamberlain  v.  Bell,  7 
Cal.  292.) 

26.  Party  dealing  witti  land  is  bound  bv 
record,  and  is  entitled  to  any  rights  whicn 
may  accrue  to  him  under  it,  and  his  position 
with  reference  to  it  is  the  same,  whether  or 
not  he  examines  it  himself.  (Miller  v.  Hicken, 
92  Cal.  229.) 

27.  A  finding  that  one  took,  in  good  faith 
and  without  notice  of  rights  under  a  deed, 
cannot  be  sustained  where  the  deed  was  re- 
corded. (Farmer  v.  Ukiah  Water  Co. ,  66  Cal . 
11.) 

28.  Where  a  deed  executed  in  pursuance  of 
a  power  is  on  record  and  the  purchaser  in  pos- 
session, a  subsequent  grantee  of  the  donor 
takes  with  notice,  and  is  bound  by  a  recital  of 
fact  in  the  deed  of  the  donee.  (Simson  v. 
Eckstein,  22  Cal.  680.) 


29.  Where  deed,  as  recorded,  is  valid  apon 
its  face,  the  record  is  notice  to  all  the  woiid  of 
its  contents.    (People  v.  O'Brien,  96  Cal.  171.) 

80.  The  desi^  and  intention  of  the  Registry 
Act  was  to  give  con  str  active  notice  of  the 
facts  which  appeared  upon  the  face  of  the 
record.    (Chamberlain  v.  BelU  7  Oal.  292.) 

81.  The  record  of  a  deed  not  properly  ac- 
knowledged does  not  give  constructive  notice 
to  subsequent  purchasers  in  good  faith. 
(Hurl butt  V.  Butenop,  27  Cal.  54;  McMinn  v. 
O'Connor,  27  Cal.  238.) 

82.  The  act  of  April  30, 1860,  wtiUed  "An 
act  supplementary  to  an  act  entitled  an  act 
concerning  conveyances."  applies  to  all  in- 
struments in  writing  then  copied  into  the 
proper  books  of  recom  of  the  proper  county, 
ana  is  not  limited  to  such  as  by  reason  of  non- 
compliance with  some  provision  of  the  Regis- 
try Act  failed  to  impart  notice.  (Wallace  t. 
Moody,  28  Cal.  887.) 

33.  The  record  of  a  deed  acknowledged  by 
an  officer  not  authorized  bv  the  laws  of  this 
state  to  take  and  certify  acknowledgments  of 
conveyances,  copied  into  the  proper  book  of 
record  of  the  omce  of  the  county  recorder, 
prior  to  the  passage  of  t&e  act  of  April  30, 
1860,  entitlea  "  An  act  supplementary  to  an 
act  entitled  an  act  concerning  conveyances," 
imparts  constructive  notice  of  its  contents,  so 
far  as  they  are  copied,  to  purchasers  and  en- 
cumbrancers subsequent  to  the  passage  of  said 
act.  (Wallace  v.  Moody,  26  Cal.  387.) 
Cited  27  Cal.  246. 

84.  Instruments  in  the  acknowledgment  or 
certificate  of  acknowledgment  to  which  there 
was  a  defect  or  omission,  and  which  were 
copied  into  the  proper  book  of  record  in  the 
proper  county  prior  to  the  thirtieth  day  of 
April,  1860,  impart  to  purchasers  and  encum- 
brancers becoming  such  after  said  date  notice 
of  their  contents,  the  same  as  though  the  ac- 
knowledgment and  certificate  had  been  in  due 
form  of  law.  (Landers  v.  Bolton,  26  Oat 
393.) 

36.  The  record  of  a  mortgage  not  under  seal 
does  not  give  constructive  notice  of  its  con- 
tents, and  a  subsequent  purchaser,  unlees  he 
has  actual  notice  of  sach  mortgage,  is  not  af- 
fected by  it.  (Raconillat  v.  Rene,  82  OaL 
460.) 

36.  The  statute  requires  the  seal  of  the  offi- 
cer tokinc  the  acknowledgment  to  be  attached, 
as  preliminary  to  fitting  the  deed  for  registra- 
tion, and  without  conforming  strictly  to  the 
statute,  the  registration  will  not  be  of  such  a 
character  as  to  charge  constructive  notice. 
(Hastings  v.  Vaughn,  6  Cal.  316.) 

37.  Where  the  defendant  bought  the  prop- 
erty in  question  and  recorded  his  deed,  bot 
by  mistalae  the  number  and  description  of  the 
lots  were  omitted  in  the  record,  and  plaintiff 
subsequently  bought  the  same  lots  of  the  same 
grantor,  and  afterwards  the  common  grantor 
ot  both  procured  the  record  of  defendant's 
deed  to  be  amended  by  interlineation  of  the 
description,  held,  that  the  plaintiff  had  no 
notice  of  the  previous  conveyance  of  the  pn^ 
erty  to  defendant.  (Chamberlain  v.  Bell,  7 
Cal.  292.) 

Cited  31  Cal.  320. 
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38.  The  interlineation  oonld  only  impart 
notice  from  the  time  it  was  made.  (Cbam- 
berlun  v.  BeU,  7  Cal.  292.) 

88.  Becotd  oi  deed  void  as  to  any  person  is 
■ot  notice  to  such  person  of  any  thing  except 
the  existence  of  sach  void  deed.  It  is  not  no- 
tice of  an  unrecorded  valid  deed.  (Vassault 
T.  Austin,  86  Cal.  601.) 

40.  The  execution  of  a  conveyance  of  land 
bv  the  owner,  in  his  rightful  name,  though 
different  from  that  in  which  he  acquired  it, 
when  duly  recorded,  will  operate  as  construct- 
iTB  notice  of  the  sale  and  transfer  of  the  title, 
and  will  take  iH«cedence  of  a  subsequently 
recorded  deed  to  the  same  land,  executed  in 
the  name  by  whic^  it  was  acquired.  (Fallon 
T.  Kehoe,  38  CaL  44.) 

41.  Does  the  record  of  a  deed,  executed  by 
the  grantor  by  his  attorney  in  fact,  which  is 
duly  acknowledged  and  recorded,  impart  no- 
tice without  a  record  of  a  power  of  attorney, 
qtiery?    (Landers  v.  Bolton,  26  Cal.  S93.) 

42.  The  intention  of  the  Registry  Act  of 
1851,  in  requiring  conveyances  to  be  recorded, 
was  to  give  notice  to  subsequent  purchasers 
that  the  owner  had  x>arted  with  or  encumbered 
his  estate  by  a  conveyance  in  his  own  name, 
or  by  his  attorney  in  fact.  (Hager  v.  Spect, 
62  CaL  679.) 

43.  The  record  of  a  power  of  attorney,  not 
given  by  the  owner,  is  not  within  the  Registry 
Act  of  1851.    (Hager  v.  Spect,  52  Cal.  679.) 

44.  Only  effect  of  recording  act  is  to  give 
notice  of  contents  of  instrument  by  which 
land  of  grantor  is  conveyed  or  may  be  affected, 
— ^that  is  to  say,  of  some  right,  title,  or  inter- 
est conveyed  to  or  vested  in  the  party  to 
whom  the  instrument  ia  made.  (Hager  v. 
Spect,  62  CJal.  679.) 

46.  Where  deed  of  trust  conveys  both  real 
and  personal  property,  the  recording  thereof 
as  a  conveyance  of  real  estate  does  not  operate 
as  ctmstractive  notice  of  the  transfer  of  the 
personal  property.  (Scott  v.  Sierra  Lumber 
Co.,  67  Cal.  71.) 

46.  Registration  of  conveyance  upon  condi- 
tion precedent  is  sufficient  to  put  a  subsequent 
purchaser  on  inquiry  as  to  the  performance  of 
conditions.    (Brannan  v.  Mesick,  10  Cal.  96.) 

47.  Records  are  only  constructive  notice  of 
title,  of  which  they  enable  party  to  obtain  ac- 
tual knowledge  bv  means  of  a  search.  (Gar- 
bar  T.  Oianella,  ^  Cal.  627.) 

48.  Matter  constituting  estoppel  in  pais  is 
not  within  the  Registry  Act.  (Hager  v.  Spect, 
a  Oal.  679.) 

49.  When  a  deed  and  a  defeasance  thereof 
are  recorded,  and  together  constitute  a  mort- 
gage by  legal  construction,  any  subsequent 
grantee  of  the  property  is  conclusively  pre- 
sumed to  have  had  notice  of  the  real  nature 
of  the  transaction,  and  is  put  upon  inqviiry  as 
to  whether  the  mortgage  was  or  was  not  paid, 
in  whole  or  in  part.  (Baker  v.  Fireman's 
Fund  Ins.  Co.,  79  Oal.  34.) 

60.  Where  the  plaintiff  in  ejectment  claimed 
under  a  subsequent  deed  from  the  ^antor, 
who  liad  made  a  prior  deed  in  which  the 
passing  of  title  was  made  contingent  on 
ment  of  the  price,  and  the  defendants 


under  the  grantees  named  therein,  held,  that 
the  record  of  said  instrument,  in  the  county 
recorder's  office,  made  June  20, 1860,  imparted 
no  notice  to  the  plaintiff,  who  purchased  July 
9,  1866,  the  registration  of  executory  con- 
tracts not  being  authorised  or  made  notice  by 
statute.  (Mesick  v.  Sunderland,  6  Cal.  297.) 
Cited  7  Oal.  303;  76  Cal.  140. 

61.  The  doctrine  of  constructive  notice  by 
registry  of  deeds  has  application  only  to  sul>> 
sequent  purchasers  or  encumbrancers.  (Knrns 
V.  Olney,  80  Cal.  90 ;  Dennis  v.  Burritt,  6  Cal. 
670 ;  McOabe  v.  Grey,  20  Cal.  509,  cited  6  Nev. 
391.) 

62.  The  provisions  of  recording  acts  are  for 
the  protection  of  subsequent  purchasers  and 
encumbrancers  from  the  common  grantor,  and 
do  not  affect  the  rights  of  strangers  to  the  claim 
of  title.    (Garber  v.  Gianella,  98  Cal.  627.) 

63.  If  the  recording  act  imparts  notice  to 
prior  purchasers  or  mortgagees,  it  is  but 
constructive  notice,  and  insufficient  to  charge 
a  prior  mortgagee  with  fraud,  in  releasing 
portions  of  the  mortgaged  premises,  retaining 
a  lien  on  the  balance  (of  which  part  had  been 
sold  after  the  mortgage),  but  before  his  re- 
leases, so  as  to  justify  a  court  of  e<juity  to  set 
the  act  aside.  (Dennis  v.  Bumtt,  6  Cal. 
670.) 

Records  as  notice.  See  Hnsband  and  Wife, 
834,835. 

Notice,  docketing  gives.  See  Judgments, 
249. 

Recording  of  void  deed  does  not  give  no- 
tice.   See  Taxation,  843. 

Purchaser  takes  with  notice  of  recorded 
deed.    See  Lis  Pendens,  21. 

Notice  of  recorded  certificate.  See  Execu- 
tions, 199. 

Notice,  registration  of  instrument  acknowl- 
edged by  one  person  only  is.  See  Water- 
courses, 182. 

Record  of  unsealed  instrument  is  not  no- 
tice.   See  Mortgages,  397. 

Withdrawal  of  deed  before  registration. 
See  post,  VI. 

Certified  copies  as  evidence.  See  Evidence, 
11,7. 

Records  as  evidence.    See  Evidence,  III,  9. 

Mistake  of  recorder,  effect  oL  See  Mines 
and  Mining,  127. 

Certificate  recorded  in  wrong  place,  as  no- 
tice.   See  Executions,  902. 

Mistake  of  clerk  ia  docketing  judgment, 
effect  of.    See  Judgments,  248. 

Conflict  between  dates  of  registration.  See 
Mortgages,  169. 

Neglect  of  recorder,  effect  of.  See  Home- 
steads, IV,  7. 

YI.  Withdrawal  of  Deed  Before  Beglstra- 
tlon. 

64.  If  after  deed  is  filed  for  record,  but  be- 
fore it  is  recorded,  it  is  withdrawn  from  the 
recorder's  office  by  the  grantee,  and  kept  away 
from  the  said  office  some  time  and  then  re- 
turned for  record,  during  the  time  the  deed 
is  away  from  the  office  the  law  making  the 
filing  of  a  deed  for  record  notice  to  subsequent 
purchasers  is  suspended.  (Lawton  v.  Gordon, 
37  CaL  202.) 
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Vn.  Presamptlon  of  Dae  ExecntlOD  firom 
Beglstration. 

66.  If  an  instrument  be  duly  recorded,  it 
fumisheg  sufficient  prima  facie  evidence  that 
it  was  duly  executed.  (Mayo  v.  Mazeaox,  88 
Oal.  442.) 

Recording  is  equivalent  to  delivery  of  pos- 
session.   See  Mortgages,  961. 

Registration  of  de^  as  evidence  of  ita  do- 
livery.    See  Deeds,  86. 

Record  of  deed  as  evidence  of  its  dae  exe- 
cution.   See  Deeds,  23. 

Forged  deed,  registration  of,  effect  OL  See 
Forgery. 

Till.  Unrecorded  Deeds  or  Mortgages} 
Bights  of  ttrantees  or  Mortga- 
gees and  Tlilrd  Persons. 

66.  At  common  law,  negligence  in  a  prior 
purchaser  or  mortgagee,  such  as  leads  to  im- 
position upon  an  innocent  party,  is  regarded 
as  a  l^;al  fraud.  (Call  v.  Hastings,  8  Oal. 
179,  182.) 

57.  Grounds  on  which  registry  acts  are 
based,  are,  that  the  party  who  fails  to  record 
his  deed  places  it  in  the  power  of  his  grantor 
to  commit  a  fraud  upon  others,  and  the  law 
holds  him  responsible  as  assisting  the  fraud. 
(Bird  V.  Dennison,  7  Oal.  297.) 

Oited  7  OaL  416. 

58.  The  penalty  for  failing  to  record  con- 
Teyances  declared  in  the  statute  must  be 
limited  to  conveyances  as  defined  by  the 
statute,  and  cannot,  by  implication,  be  ex- 
tended to  instruments  for  the  recording  of 
which  it  makes  no  provision.  (Bird  v.  Den- 
nison, 7  Oal.  297.) 

Cited  9  (3al.  128 ;  10  Oal.  191. 

59.  A  mortgage  of  real  property  is  void,  as 
against  a  subseauent  mortgage  of  the  same 
property  which  is  first  recorded,  and  is  taken 
in  good  faith  and  for  a  valuable  consideration 
and  without  actual  notice  of  the  preceding 
mortgage.  (Odd  Fellows'  Savings  Bank  v. 
Banton,  46  Oal.  603.) 

60.  The  above  rule  is  not  affected  by  section 
2937  of  the  C!ivil  Code,  which  prescnbes  that 
the  mortgagee  is  allowed  one  day  for  every 
twenty  miles  between  his  residence  and  the 
recorder's  office,  and  that  dnri^  such  time 
the  mortgage  has  the  same  e^ct  as  if  re- 
corded. (Odd  Fellows' Savings  Bank  T.  Ban- 
ton,  46  Oal.  603.) 

Effect  of  failure  to  record  mortgage.  See 
Mortgagee,  IV. 

Mort^gee  failing  to  record  his  mortgage  is 
postponed.    See  Executions,  204. 

Unrecorded  mortgage,  priority  of  home- 
stead over.    See  Homesteads,  18o,  et  seq. 

Unrecorded  mortgage,  rights  and  liabuities. 
See  Swamp  and  Overflowed  Lands,  121. 

Priority  of  mortgage  over  unrecorded  deed. 
See  Mortgages,  271. 

Unrecorded  deed,  effect  of  mortgage.  See 
Mortgages,  584,  et  seq. 

Unrecorded  deed  prevails  over  attach- 
ments.   See  Attachments,  166,  177. 

Bona  fide  holder  of  quitclaim  prevails  over 
prior  unrecorded  deed.    See  Deeds,  410. 

Conveyance,  what  interest  passes   where 


vendor's  deed  unrecorded.    See  Vendor  and 
Vendee,  50. 

61.  The  rule  that  a  subseauent  purchaser  in 
good  faith  and  for  a  valuable  consideration, 
and  whose  deed  is  first  recorded,  will  h<dd  the 
land  conveyed,  as  against  a  prior  pnrchaaer, 
only  applies  where  both  parties  claim  under 
the  same  grantor.  (Long  t.  Dollarhide,  24 
Cal.  218.) 

Oited  98  OaL  529;  6  Nev.  391. 

62.  A  deed  which  has  been  recorded  ia  not 
conclusive  evidence  of  title  in  the  grantee,  as 
asainst  a  grantee  in  a  prior  unrecorded  deed 
who  is  in  possession.  (Fair  v.  Btevenot,  38 
Oal.  486.) 

63.  The  true  construction  to  be  given  to  the 
Registration  Act  is,  that  the  failure  of  a 
grantee  to  record  his  deed  does  not  absolutely 
and  without  exception  avoid  the  deed  as  to 
third  persons.  The  failure  to  roister  only 
protects  bona  fide  purchasers  for  a  valuable 
consideration.  (Hunter  v.  Watson,  12  CaL 
363.) 

Oited  10  Mont.  197. 

64.  In  a  suit  to  try  the  title  to  land  between 
two  who  are  purchasers  from  the  same 
grantor,  where  the  oldest  deed  is  neither 
acknowledged  nor  recorded,  the  one  cUiming 
under  the  prior  unacknowledged  and  unre- 
corded deed  will  prevail,  unless  the  fact 
appears  that  the  second  purchaser  bought 
without  notice  for  a  valuable  consideration. 
It  is  not  sufficient  for  the  second  purchaser 
that  there  is  no  finding  of  fact  or  evidence 
on  the  subject,  but  the  fact  must  be  made 
to  appear  affirmatively.  (Landers  v.  Boltoo, 
26  (5al.  393.) 

Cited  79  Oal.  127. 

66.  Subsequent  purchaser  of  premises  is  not 
protected  against  a  prior  unrecorded  deed  if 
he  has  not  paid  a  valuable  consideration. 
(Morse  v.  Wright,  60  Oal.  260;  Oolton  v. 
Seavey,  22  Oal.  496,  cited  34  Cal.  98.) 

66.  The  burden  of  showing  that  he  is  a 
purchaser  in  good  faith  and  for  a  valuable 
consideration  is  cast  upon  the  one  claiming 
under  a  second  deed  nut  recorded  first  in 
point  of  time,  and  the  deed  itself  is  not  evi- 
dence of  these  facte,  but  they  must  be  shown 
by  other  testimony.  (Long  t.  DoUarbide,  21 
Cal.  218.) 

ated  26  Oal.  86 ;  86  Oal.  9. 

67.  The  evidence  tending  to  establish  that 
the  grantee  under  whom  the  defendants  claim 
had  no  notice  of  the  prior  deed  of  the  plain- 
tiffs, held,  sufficient  to  justify  the  finding  that 
such  grantee  was  a  bona  fide  purchaser  of  the 
premises  in  controversy,  ((jiassen  v.  Hen- 
drick,  74  Cal.  444.) 

68.  The  finding  that  the  plaintiffs  took  the 
land  in  controversy  free  from  any  trust  in 
favor  of  the  defendant  arising  from  a  prior 
unrecorded  agreement  to  convey  to  it,  held, 
supported  bv  the  evidence.  (Gray  v.  African 
Memodist  Episcopal  Zion  Church  of  America, 
76  Oal.  576.) 

69.  The  object  of  laws  which  require  deeds 
and  mortgages  to  be  recorded  is  to  prevent 
imposition  upon  subsequent  purchasers  and 
mortg^ees  in  good  faith,  and  without  notics 
of  the  prior  deed  or  encumbrance,  but  not  (o 
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OTOtect  them  when  they  have  Bach  notice. 
Per  Bennett,  J.  (Woodwortb  T.  Ouzman,  1 
Oal.  208.) 

70.  A  sabsequent  porchaser  from  the  grant- 
ors with  notice  of  the  prior  deed  ia  bound  by 
all  the  equities  of  the  plaintiff,  and  holds  the 
legal  title  in  trust  for  him.  (Cannon  t.  Hand- 
ley,  72  CaL  133.) 

71.  One  who  boys  real  estate  from  another, 
with  the  actual  knowledge  at  the  time  of  his 
purchase  that  his  grantor  had  before  that 
time  made  some  kind  of  a  conveyance  of  the 
same  property  to  another  person  whose  deed 
has  not  been  recorded,  is  not  a  purchaser  in 
good  faith,  altbou((h  he  did  not  know  the  kind 
of  conveyance  which  had  been  made.  This 
role  ia  the  same  in  an  action  at  law  as  in  a 
suit  in  equity.  (Galland  ▼.  Jackman,  26  OaL 
79.) 

Cited  10  Mont.  197. 

72.  Where  notice  of  a  mor^ge  ia  had  bj 
a  subsequent  purchaser  or  mortgagor  he  is 
not  protected  by  our  statute  of  frauds. 
(Mitchell  V.  Bteelman,  8  Cal.  363.) 

73.  Kotice  of  prior  unrecorded  conveyance 
most  be  clearly  brought  home  to  a  subse- 
quent purchaser  whose  conveyance  is  first 
recorded,  before  the  unrecorded  deed  will  pre- 
vail over  the  one  first  recorded.  (Smith  v. 
Tule.  81  Oal.  180.) 

Cited  66  Cal.  110. 

74.  The  Registry  Act  abolished  all  construct- 
ive notice  of  unrecorded  conveyances ;  but  it 
4id  not  do  away  with  notice  in  fact,  Posses- 
non,  therefore,  is  not  constructive  notice  of 
title,  but  it  may  be  admitted  in  evidence, 
along  with  other  facts,  to  establish  fraud  or 
actual  notice.  (Stafford  v.  Lick,  7  Oal.  479.) 
Cited  24  Cal.  640. 

76.  The  burden  of  proof  rests  upon  one  in 
possession  under  an  unrecorded  lease,  who 
seeks  to  avoid  the  protection  given  by  section 
1214  of  the  Civil  Ckide  to  a  bona  fide  purchaser 
for  Talue,  whose  conveyance  is  first  duly  re- 
corded, to  show  that  at  the  time  of  the  pur- 
diase  he  was  in  the  open,  notorious,  and 
exclusive  possession  of  the  premises  in  con- 
Uoveisy ;  but  if  he  shows  such  a  possession 
not  consistent  with  a  former  lease  of  record, 
which  covered  only  a  portion  of  the  premises 
purchased,  it  is  sufficient  to  put  the  purchaser 
on  inquiry,  and  the  latter  is  chargeable  with 
actual  notice  of  the  terms  of  the  unrecorded 
Iwse  under  which  such  possession  of  the 
remainder  of  the  premises  was  held,  if  no 
inquiry  as  to  the  tenant's  ri^ht  of  possession 
was  pursued  with  proper  diligence;  and  he 
cannot  maintain  an  action  to  eject  the  tenant 
from  any  part  of  the  premises  covered  by  the 
unrecorded  lease  before  the  expiration  of  bis 
leasehold  interest.  (Dreyfus  v.  Uirt,  82  Cal. 
621.) 

Notice  of  tmrecorded  deed,  possession  as. 
See  Notice,  II,  3. 

Notice  of  prior  unrecorded  mortgage.  Bee 
Mortgages,  289. 

Evidence  of  notice  of  unrecorded  deed.  See 
Notice,  n,  4. 

Notice  to  vendor  as  to  nnrecorded  deed, 
whether  binds  vendee.    See  Notice,  IV. 

Possession  by  entry  under  unrecorded  deed. 
See  Possession,  36. 


Possession  under  nnrecorded  deed  as  no- 
tice.   See  Notice,  II,  3,  a. 

76.  No  constructive  notice  is  given  of  the 
rights  of  a  lessee  under  an  unrecorded  lease 
by  reason  of  the  record  of  a  lease  from  him 
to  a  second  lessee,  and  a  grantee  of  the  origi- 
nal lessor  is  not  affected  with  constructive 
notice  of  the  rights  of  such  first  lessee, 
although  her  deed  is  expressly  subject  to  the 
second  lease,  no  lessor  being  named  in  the 
deed.    (Garber  v.  Gianella,  98  Cal.  527.) 

77.  A  lessee  under  an  unrecorded  lease,  who 
has  leased  to  a  second  lessee,  and  claims  an 
interest  in  the  crops  under  such  lease,  has 
the  burden  of  proving  actual  notice  of  his 
rights  to  a  grantee  of  his  lessor,  who  takes 
merely  subject  to  the  second  lease,  without 
being  informed  as  to  the  name  of  the  lessor 
of  such  lease.  (Garber  v.  Gianella,  98  Cal.  527. ) 

78.  A  conveyance  to  one  who  has  notice  of 
a  prior  unrecorded  deed,  given  by  his  grantor 
to  a  third  person,  passes  no  title  to  the  gran- 
tee, and  an  innocent  purchaser  from  such 
grantee  does  not  acquire  any  title,  except 
through  the  Rt^istry  Act,  in  getting  his  deed 
recorded  before  the  record  of  such  prior  deed. 
(Mahoney  v.  Middleton,  41  Oal.  41.) 

Cited  48  Cal.  143. 

79.  A  beneficiary  who  sues  to  enforce  a 
trust,  and  obtains  a  commissioner's  deed  irom 
the  clerk  in  the  action,  in  which  a  lis  pendens 
is  filed,  is  not  a  subsequent  purchaser  within 
the  meaning  of  the  statute  regulating  the 
record  of  deeds,  and  cannot  claim  priority 
over  an  unrecorded  deed  from  the  trustee, 
executed  before  the  filing  of  the  lis  pendens, 
and  recorded  thereafter.  (Warnock  v.  Har- 
low, 96  Cal.  298.) 

80.  The  Registry  Act  does  not  make  an  nn- 
recorded deed  void  as  against  subsequent  at- 
taching creditors.  (Plant  v.  Smythe,  45  Cal. 
161.) 

81.  The  Re^tration  Act  only  protects  pur- 
chasers ;  creditors,  as  such,  are  not  included 
within  its  provisions.  But  a  judgment  credit- 
or, purchasing  at  bis  own  sale,  without  no- 
tice, is  a  bona  fide  purchaser  within  the  act. 
(Hunter  v.  Watson,  12  Oal.  363.) 

Cited  75  Cal.  554. 

82.  A  judgment  creditor  who,  without  no- 
tice of  a  prior  unrecorded  deed  from  the  judg- 
ment debtor,  purchases  the  land  of  the  latter 
at  the  execution  sale,  is  a  bona  fide  purchaser, 
and  if  his  certificate  of  sale  be  first  recorded, 
ia  entitled  to  priority  over  the  grantee  under 
the  prior  deed,  notwithstanding  the  latter 
deed  is  recorded  before  the  issuance  of  the 
sheriff's  deed.  (Foorman  v.  Wallace,  75  Cal. 
552.) 

83.  Judgment  creditors  of  the  vendor  in  a 
deed,  who  become  such  after  the  execution 
and  delivery  of  the  deed,  cannot  object  to  the 
operation  of  the  deed  against  their  judgment 
that  it  was  not  on  record,  unless  a  safe  has 
been  made  under  such  judgment  before  the 
deed  is  recorded.  But  if  a  sale  has  taken 
place,  the  purchasers  at  such  sale,  without 
notice,  actual  or  constructive,  of  the  deed,  may 
invoke  the  protection  of  tne  Registry  Act. 
(Pixley  V.  Huggins,  16  Oal.  127.> 

Cited  10  Mont.  197. 
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84.  A  judgment  creditor  -who  buys  at  eher- 
iff's  sale  the  land  of  the  judgment  debtor,  and 
receivefl  a  sherifi'a  deed  without  knowledge  of 
a  prior  unrecorded  mortgage  given  by  the 
judgment  debtor  on  the  land,  must  show  that 
his  Bherifi's  deed  was  first  recorded,  before 
he  can  claim  to  be  a  purchaser  in  good  faith 
and  for  a  valuable  consideration.  (Thomas 
y.  Vanlieu,  28  Oal.  616.) 
Cited  10  Mont.  197. 

85.  A  deed  executed  before  a  judgment  is 
recovered  against  the  grantor,  but  which  is 
not  recorded  until  after  the  judgment  is  dock- 
eted, is  good  aa  against  a  sheriff's  sale  made 
on  the  judgment,  if  recorded  before  the  record 
of  the  sherift'B  deed.  (Wilcoxson  v.  Miller, 
4»Cal.  193.) 

86.  If  the  owner  makes  a  written  sale  of 
land  before  the  docketing  of  a  judgment  re- 
covered against  him,  and  after  the  judgment 
ia  docketed  executes  to  the  purchaser  and  ac- 
knowledges a  conveyance  which  ia  recorded 
before  a  sheriff's  deed  made  under  the  judg- 
ment is  recorded,  the  purchaser's  title  will 
prevail  over  the  title  acquired  under  the 
sheriff's  sale.  (Packard  y.  Johnson,  61  CaL 
645.) 
Cited  10  Mont.  197. 

87.  An  unrecorded  deed  is  valid  as  between 
the  parties  thereto  and  those  who  have  notice 
thereof,  and  is  only  void  as  against  subse- 
quent purchasers  in  good  faith  and  for  a  val- 
uable consideration,  and  is  not  void  as  a^inst 
a  prior  record  of  lis  pendens  in  an  action  to 
enforce  a  trust  against  the  grantee  of  tlie  deed. 
(Wamock  v.  Hariow,  96  Cal.  298.) 

Omission  to  record,  effect  of.  See  Home- 
steads, 61.  ,    ,        .        ,,  ^     . 

Failure  to  raster  declaration  of  homestead, 
effect  of.    See  Homesteads,  49. 

vmuLLTiom. 

Land  department,  regulations  of.  See  Pub- 
lic Lands.  XVUI,  2.  ^       „     „ 

Power  of  municipalities  to  make.  See  Mu- 
nicipal Corporations,  IX,  3-         _      .         „ 

Reasonable.     See  Ommon  Gamers,  97, 

102.  .,  „     „.  , 

Mining  law  prevails  over.    See  Mmea  ana 

Mining,  159,  IW.  ,^ 

Mining.    See  Mines  and  Mining,  Vl. 

BEHEARUra. 

See  Appeals,  XH,  12. 
Habeas  corpus,  rehearing  on.    See  Habeas 
Corpus,  III,  6. 
Effect  of.    See  Law  of  the  Case,  IV. 


KEIirSTATEHEFr. 

See  Unincorporated  Associations,  IV. 

BEISSUBANCE. 

See  Insurance,  1, 16. 

BEJECTIOX. 

Claims,  rejection  of.  See  Estates  of  De- 
ceased Persons,  VI,  6;  Municipal  Corpora- 
tions, 180. 


BELATIOV. 

Doctrine  of  relation  is  a  fiction  of  I>w 
adopted  by  the  courts  solely  for  the  purpose* 
of  justice.  (Shay  v.  McNamara,  64  OaL  170.) 
Cited  68  Oal.  238;  90  Oal.  6. 

Doctrine  not  applied  so  as  to  make  jadg> 
ment  binding.    See  Judgments,  400. 

Amendment,  relation  of.  See  Pleading  and 
Practice,  XI,  21.  .        .     ^ 

Amendment  of  affidavit,  relation  of.  See 
Venue.  167.  .     „ 

Assignment  in  insolvency,  relation  of.  Bee 
Bankruptcy  and  Insolvency,  203,  et  seq. 

Attachment,  relation  of.  See  Attachment!, 

168.  ,    .        ^ 

Certificate  of  physician,  relation  of  so  as  to 
entitle  to  compensation.    See  Physiciana,  8. 

Deed  delivered  in  escrow,  relation  of.  See 
Deeds,  107.  ,     ,„„,,_ 

Deed,  relation  of.  See  Deeds,  IV,  8 ;  Mort- 
gages, 274 ;  Municipal  Corporations,  163, 154. 

Sheriff's  deed,  relation  of.  See  ExecutUHis, 
XI,  6;  Mortgages,  808,  809. 

Judgment  of  dismissal,  relation  «.  Bee 
IMsmissal,  VII. 

Judgment  of  reformation.  See  Kcionna- 
tion  of  Contracts,  42.  .        ,  ^ 

Judgment  in  ejectment,  relation  of  to  com- 
mencement of  action.    See  Cotenancy,  169. 

Mortgage,  relation  of  to  inception  of  con- 
tract.   See  Mortgages,  162. 

Batificationof  sale,  relation  01  title  on.   bee 

San  Francisco,  300,  et  seq.  ^      .     x 

Patent,  relation  of.    See  Mexican  Lands,  1, 

25,  c;  Mines  and  Mining,  181;  PubUc  Lands, 

Pre-emptor,  relation  of  rights  of.  See  Pub- 
lic Lands,  212.  ,  ^,        ^ 

Ratification  of  agent's  acts,  relation  ol. 
See  Agency,  178.  ...       ,     ^ 

Sureties,  relation  of  liability  of  where  new 
bond  filed.    See  Appeals,  1797. 

Tax,  lien  of,  relation  oL     See  Taxation, 

MV7 

"Htle  of  state  to  lands,  relation  of.  See  Pub- 
lic lAnds,  46.  ,      ,  .    ^  ,.j 

Title  of  United  States  to  land  in  Cahfomja, 
relation  of.    See  Public  Lands,  I. 
Title  of  state,  relation  of  where  ueu  land 

listed  to  State.    See  Public  Lands,  84.      

Title  of  purchaser  under  sale  for  street 
assessment,  relation  oL    See  Streeta,  7a). 

Title  of  purciiaser  at  forecloaure,  relation  ot. 
See  Mortgages,  806.     . 

Title  to  water  acquired  by  approM-iaOoo, 
relation  of.    See  Watercourses,  XIV,  2,  u 

Title  of  executor,  relation  oL  See  Exec- 
utors and  Administrators,  137.  

Title  of  one  purchasing  mortgaged  properw 
from  executor,  reUtion  of.  See  Estates  « 
Deceased  Persons,  212. 


BELATIOITOHIP. 

Disqualification  of  judge  because  oL    See 

''"<*«~'^-  BELKA8E. 

See  Accord  and  Satisfaction. 
Receipts.    See  Reoeipts. 
Waiver.    See  Waiver.  -u^...^^ 

Contract  must  be  written.    See  Mortgages, 

474. 
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Belease  and  payment  sre  dependent  cove- 
oanta,  when.    See  Contracts,  ^3. 

L  A  covenant  not  to  sue  cannot  operate  as 
•  release  or  otherwise,  onlesa  it  had  a  con- 
lideration.  The  provision  of  section  1541  of 
the  Civil  Code,  that  a  written  release  is  good 
without  a  consideration,  applies  only  to  formal 
releasee  purporting  to  be  such,  and  not  to 
things  wuich  might  operate  as  such  in  a 
roondabout  way.  (Upper  San  Joaquin  Itf. 
Canal  Oo.  v.  Boach,  78  Cat.  652.) 

Lien,  release  of,  consideration  lot.  See  Yen- 
dm  and  Vendee,  285. 

2.  It  is  a  principle  in  the  construction  of 
releases,  and  the  reason  of  the  rule  extends 
to  grants  and  conveyances  of  lands,  that  a 
release  in  general  words  shall  be  restrained 
to  the  particular  occasion;  and  that  where 
there  are  general  words  alone  in  a  deed 
of  release,  they  shall  be  taken  most  strongly 
against  the  releasor;  but  when  there  is  a 
particular  recital  in  a  deed,  and  then  general 
words  follow,  the  ^neral  words  shall  be 
qualified  by  the  particular  recital.  (Hayes  v. 
Wetherbee,  60  Oal.  396.) 

3.  Where  there  is  no  estate  in  a  releasee  to 
support  a  release  or  upon  which  it  can  oper- 
ate, a  release  is  void.  (Branham  v.  Mayor 
and  Common  Council  of  San  Jose,  24  Oal. 
585.) 

4.  A  release,  unless  the  releasee  is  in  possee- 
aon,  is  void.  (Branham  v.  Mayor  and  Com- 
mon Council  of  San  Jose,  24  Cal.  685.) 

6.  A  release  executed  to  the  defendant  by 
the  plaintiff,  in  consideration  of  its  caring  for 
him  at  the  hospital  until  be  should  have  suf- 
ficiently recovered  to  resume  labor,  ia  not 
Irinding  on  him  when  it  is  shown  that  be 
could  not  read  the  instrument,  and  that  he 
did  not  read  it  when  he  signed  it,  but  signed 
it  at  the  request  of  his  wife,  who  could  not 
read  it,  and  who  when  it  was  read  and  ex- 
plained to  her  by  one  of  the  defendant's  em- 
ployees underst  ood  that  it  was  simply  a  receipt. 
(Smith  V.Occidental  and  Oriental  Steamship 
Co.,  99  Oal.  462.) 

6.  Although  it  is  a  general  rule  that  when 
a  person  with  the  capacity  of  reading  and 
understanding  an  instrument  signs  it,  he  is. 
in  the  absence  of  fraud  and  imposition,  bound 
by  its  contents  and  is  estopped  from  saying 
that  its  provisions  are  contrary  to  his  inten- 
tions or  understanding,  still,  if  the  circum- 
■tuces  of  the  transaction  are  such  that  he  is 
not  estopped  from  setting  up  his  want  <rf  ae- 
•ent,  he  can  be  relieved  from  the  effect  of  his 
ti^ature  if  it  can  be  made  to  appear  that  he 
did  not  in  reality  assent  to  it.  (Smith  v.  Oc- 
cidental and  Oriental  Steamship  Co.,  99  Cal. 
4«2.) 

7.  Tbe  award  being  void,  a  release  of  action, 
filed  by  one  of  the  parties  in  pursuance  of  the 
nbrnission,  is  also  void.  (Muldrow  v.  Nor- 
ri8.12Cal.  SSL) 

8.  The  plaintiff  executed  a  release  to  the  de- 
fendants iTom  all  claims  for  damages  on  ao- 
eonnt  01  such  injuries  on  the  day  following 
the  accident.  At  the  trial  the  plaintiff  was 
permitted,  against  defendant's  objection,  to 
write  his  name  on  a  piece  of  paper  for  the  in- 
spection of  the  jury,  to  show,  by  comparison 
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with  the  name  signed  to  the  release,  the 
nervous  condition  of  the  plaintiff  at  the  time 
of  the  accident.  Held,  error.  (Gulzoni  v. 
Tyler,  64  Oal.  834.) 

9.  In  an  action  for  damages  for  the  death  of 
the  plaintiff's  minor  son — alleged  to  have 
been  Killed  by  the  n^li^ence  of  defendant — 
the  defendant  pleaded  in  bar  a  release  in 
writing  by  the  plaintiff  of  all  demand  for  the 
damages  sued  for,  and  in  his  answer  inserted 
a  copy  of  the  release.  The  execution  of  the 
release  was  not  denied  by  the  plaintiff,  in 
the  mode  required  by  section  448,  of  the 
Code  of  Civil  Procedure  but  the  evidence 
was  offered  by  the  plaintiff,  and  admitted 
without  objection,  tending  to  show  that 
at  the  time  he  signed  the  release  he  was 
incompetent  to  contract.  The  verdict  was  for 
the  plaintiff.  Held,  under  such  circum- 
stances, the  defendant  cannot  be  allowed  to 
raise  the  point  in  this  court,  that  the  verdict 
of  the  jury  is  against  an  admission  made  by 
the  pleadings.  (Crowley  v.  City  B.  B.  Co.,  60 
Cal.  628.) 

Cited  8  CoL  200. 

10.  Where  a  defendant  seta  forth  in  his 
answer  a  written  release  as  a  bar  to  the 
plaintiff's  cause  of  action,  and  on  the  trial  in- 
troduces evidence  showing  that  such  release 
had  never  been  delivered,  he  is  estopped  from 
claiming  the  benefit  of  the  admission  arising 
out  of  the  plaintiff's  failure  to  deny  by  affi- 
davit the  genuineness  and  due  execution  of 
the  instrument.    (Clark  v.  Child,  66  Cal.  87.) 

11.  In  an  action  by  a  partner  to  enforce  a 
partnership  demand,  the  defense  of  a  release 
of  the  demand,  given  by  another  partner, 
although  not  pleaded  in  the  answer,  may  be 
taken  advantage  of  by  the  defendant,  when 
the  complaint  contained  averments  in  refer- 
ence to  the  release,  and  the  plaintiff  himself 
proved  the  partnership  and  introduced  the  re- 
lease in  evidence.  (Hawn  v.  Seventy-Six 
Land  etc.  Co.  74  Cal.  418.) 

Partner,  power  of  to  release.  See  Partner- 
ship, IX,  8. 

12.  Release  of  one  joint  debtor  is  a  release 
of  the  others,  but  it  must  be  a  technical  re- 
lease under  seal.  (Armstrong  t.  Hayward,  6 
Cal.  188.) 

Cited  38  Oal.  631,  637. 

13.  A  receipt  given  to  one  joint  debtor  on 
a  note,  for  a  part  payment,  coupled  with  the 
words  "  which  is  in  full  on  his  part  on  the 
within  note,  and  the  said  A  B  is  hereby  dis- 
charged from  all  obligations  on  the  same,"  is 
not  such  a  release  as  will  discha^  the  oth- 
ers. (Armstrong  v.  Hayward,  6  Cal.  183.) 
Cited  12  Cal.  324. 

14.  Under  section  1643  of  the  Civil  Code, 
the  lelease  of  several  persons  jointly  liable  on 
a  promissory  note,  who  are  not  mere  guaran- 
tors, does  not  release  the  other  co-obligors. 
(Wristenv.Curtiss,  76  Cal.  6.) 

16.  Roberts  owned  personal  property,  and 
offered  to  sell  it  to  Ellsworth,  but  his  offer 
was  not  accepted.  More  than  six  months 
afterwards  Ellsworth  went  with  a  servant 
of  Evans  and  took  the  property,  and  deliv- 
ered it  to  Evans,  who  kept  and  used  it,  and 
paid    Ellsworth   for  it.    Roberts    afterward 
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■wrote  to  ElUworth  to  pay  him  for  the  prop- 
erty, but  not  being  paid  sued  Evans  for  its 
value.  Held,  that  Roberta'  right  of  action 
against  Evans  was  not  waived  by  his  offer  to 
accept  of  pay  from  Ellsworth,  and  that  his 
purchase  from  Ellsworth  did  not  release  him 
from  liability  to  Roberts  for  the  value  of  the 
property.  (Roberts  t.  Evans,  43  Cal.  380.) 
Cited  65  Cal.  23. 

16.  A  covenant  not  to  sue  made  to  a  portion 
only  of  joint  debtors  does  not  release  any  of 
them.    (Matthey  v.  Gaily,  4  Cal.  62.) 

17.  In  action  against  two  persons  for  dam- 
ages, resulting  from  personal  injury,  the  jury 
found  that  the  plaintifi  had  received  satisfac- 
tion for  the  injury  alleged  in  the  complaint 
from  one  of  the  defendants.  Held,  that  he 
could  not  recover  from  the  other  defendant. 
(Urton  V.  Price,  57  Cal.  270.) 

Cited  66  Cal.  167 ;  93  Cal.  199. 

Effect  of.    See  Partnership,  IX,  12,  c. 

Fraud,  release  obtained  by.  See  Sheriffs, 
108. 

Release  of  part  of  sureties,  exoneration  of 
suretv  by.    See  Suretyship,  IV,  6,  f. 

Release  of  one  partner,  effect  of  on  others. 
See  Partnership,  243. 

Release  of  one  carrier  jointly  liable,  effect 
of.     See  Negligence,  46. 

Of  one  executor  does  not  discharge  the 
other.  See  Executors  and  Administrators, 
495,  496. 

Dismissal  as  to  one  party.  See  Dismissal, 
69. 

Appeal,  duty  of  sfaeriS  to  release  property 
pending.    See  Sheriffs,  IV,  3,  j. 

Attachment,  release  of.  See  Attachments, 
YI;  Exemptions,  III. 

Attachment,  bond  to  release.  See  Attach- 
ments, YI,  3. 

Equitable  interest,  writing,  necessity  oL 
See  Statute  of  Frauds,  1, 10,  g. 

Execution,  release  of  property  on.  See 
Executions,  VIII. 

Habeas  corpus,  release  on.  See  Habeas 
OorpuB. 

Judgment,  release  of.  See  Judgments, 
XIX. 

Mortgage,  release  of.  See  Mortgages, 
XV. 

Negligence,  liability  for,  release  of.  See 
Negligence,  IV. 

Surety,  exoneration  of  by  release  of  prop- 
erty.   See  Suretyship,  IV,  o,  d. 

Stockholder's  liability,  release  of.  See  Cor- 
porations, IV,  7,  e. 

Sheriff,  what  amounts  to  release  of.  See 
Sheriffs,  IV,  3,  q. 

Vendor  procuring  release  from  defaulting 
vendee.    See  Vendor  and  Vendee,  XI,  8. 

Vendee,  release  from  to  vendor,  effect  of. 
See  Vendor  and  Vendee,  XI,  3. 

Witness,  interest  of,  release  of.  See  Wit- 
B,  V,  8,  o,  L. 


BELETTOe. 

Street  contract,   reletting   of.    See  Streets, 
XV,  4. 

BELETANCT. 

Evidence,  relevancy  of.     See  Evidence,  IX 


BEUEF  ACTS. 

Validity  of.    See  Constitutional  Law,  Vm, 
6,b. 

BELIttlOUS  BELIEF. 

See  "Witnesses,  V,  1. 

BEUeiOUS  SOCIETIES. 

1.  By  section  288  of  the  Civil  Code  the  pro- 
visions of  the  act  of  April  22, 1850,  relating  to 
corporation,  were  continued  in  force  as  to  oor- 

S>rations  created  under  them.      (Estate  of 
astman,  60  Cal.  308.) 

2.  Section  209  of  the  Civil  Code,  reqniiinjsa 
certified  copy  of  the  copy  of  the  articles  of  in- 
corporation  filed  with  tne  secretary  of  state  to 
be  filed  in  the  county  where  the  corporation 
owns  land,  applies  only  to  corporations  a  copy 
of  whose  articles  were  requiied  by  statute  to 
be  filed  with  the  secretary  of  state,  and  does 
not  apply  to  a  reliKious  corporation  estab- 
lished before  the  code,  under  a  statute  requir- 
ing only  the  filing  of  its  articles  with  the 
county  clerk.    (Mora  v.  Murphy,  83  CaL  12.) 

Corporations  sole.    See  Corporations,  3,  4. 
Certificate  of  incorporation  for  morai  pur- 
poses.   See  Corporations,  29,  et  seq. 

3.  The  missions  established  in  California 
prior  to  its  acquisition  by  the  United  States 
were  political  establishments,  and  in  no  man- 
ner connected  with  the  church.  (Kobili  v. 
Bedman,  6  Cal.  325.) 

4.  Prima  facie,  the  governor  of  California 
under  the  Mexican  dominion,  had  the  power 
to  make  a  grant  of  mission  lands  to  an  indi- 
vidual, and  a  demurrer  to  a  complaint  setting 
forth  such  grant,  on  the  ground  of  want  of  au- 
thority in  the  governor,  is  not  sustainable. 
(Den  V.  Den,  6  CaL  81.) 

6.  The  fact  that  monks  or  priests  were  at 
the  head  of  the  California  missions  proves 
nothing  in  favor  of  the  claim  of  the  church  to 
universal  ownership.  (Nobili  v.  Bedman,  6 
Cal.  825.) 

6.  The  lands  settled  by  the  missions  were 
not  conveyed  to  any  one,  but  remained  the 
property  of  the  government:  and  even  the 
church  buildings  thereon  did  not  become 
the  property  of  the  church  corporate,  until 
the  decree  of  secularization  of  1833.  (Nolnli 
T.  Bedman,  6  Cal.  S25.) 

7.  The  Catholic  church  can  only  claim  any 
of  the  mission  property  under  the  decree  (h 
secularization,  and  subject  to  its  limitations. 
(NobUi  V.  Bedman,  6  CaK  825.) 

8.  It  seems  that,  in  the  year  1833  or  1834, 
the  propert  V  of  the  missions  in  California  was 
connscated  by  the  Mexican  government,  with 
the  exception  of  Umited  portions  reserved  for 
religious  purposes ;  and  that,  in  carrying  into 
execution  this  law  of  confiscation,  the  officers 
of  the  Mexican  government  took  possession 
of  the  lands  and  property  of  the  Mission  Do- 
lores, except  a  small  portion  reserved.  (San- 
tillan  V.  Mxjses,  1  Cal.  92.) 

9.  It  seems  th/tt  the  priest  at  the  Mission 
Dolores  had  no  authority  to  lease  lands  apper- 
taining to  the  Mission  after  the  cession  of 
California  to  the  United  States,  and  that  a 
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title   thna   derived  ia    invalid.     (Brovn  r. 
O'Connor,  1  Cal.  419.) 

10.  The  poeition  of  the  priest  of  the  Mission 
Dolores  being  analogoaB  to  that  of  a  sole  cor- 
poration in  England,  he  may,  in  hia  character 
of  priest,  maintain  an  action  in  his  own  name 
to  recover  poeseseion  of  lands  of  the  mission 
which  have  been  reserved.  (Santillan  t. 
Hoees,  1  Cal.  92.) 

CorpcB^tion  sole  cannot  enjoin  sale,  when. 
See  Injnnctions,  284. 

Variance  in  action  on  promise  to  pay  money 
to.     See  Variance,  10. 

11.  The  proceeding  was  brought  by  the 
plaintiffs,  claiming  to  be  the  duly  elected  ves- 
trymen of  St.  Mark's  parish,  to  compel  the  de- 
fendants to  snrrender  the  temporalities  and 
chnrch  bailding  belonging  to  the  parish,  and 
to  restrain  them  from  farther  acting  as  the 
vestrymen  thereof.  The  parish  in  question 
is  a  voluntary  religioas  association,  subject 
to  the  constitation,  canons,  and  regulations 
of  the  Protestant  Episcopal  Churw  of  the 
United  States,  and  of  the  diocese  of  California. 
A  canon  of  the  church  requires  that  the  elec- 
tion of  vestrjrmen  shall  be  held  on  Easter 
Monday  of  each  year,  or  as  soon  thereafter  as 
practicable,  and  that  notice  of  the  election 
shall  be  given  during  divine  service  upon  the 
Sunday  previous  thereto.  The  election  under 
which  the  plaintiffs  claim  was  not  held  on 
Easter  Monday,  and  the  notice  thereof  was 
given  on  the  preceding  Sunday,  at  a  meeting 
of  the  congregation  which  took  place  several 
hoars  before  the  regular  time  foi"  divine  ser- 
vice. Held,  that  the  notice  was  insufiScient, 
and  that  the  election  was  void.  (Dahl  v. 
Palache,  68  Cal.  248.) 

12.  If  the  rules  of  a  church  require  its  trus- 
tees to  be  elected  on  a  particular  day  in  the 
year,  after  notice  given  on  the  preceding  Sun- 
day by  the  pastor,  a  board  of  trustees  elected 
on  a  different  day  without  the  notice  are  not 
trostees  de  jure.  (Zion  Methodist  Episcopal 
Chnrch  v.  Hillery,  51  Cal.  156.) 

13.  Trostees  de  facto  of  a  chnrch  may  right- 
fully eject  from  the  church  persons  who  claim 
to  be  its  trustees  and  who  have  taken  posses- 
aion  of  it,  bat  who  are  neither  trustees  de  facto 
or  de  jnre,  and  are  mere  intermeddlers  with 
its  temporalities.  (Zion  Methodist  Episcopal 
Church  ▼.  Hillery,  51  Cal.  155.) 

14.  If  several  persons  claim  to  be  trustees 
of  a  cbnrcb,  and,  under  such  claim,  enter  into 
and  take  possession  of  it,  and  serve  a  notice 
of  dismissal  on  the  pastor,  these  acts  do  not 
eonstitute  them  trustees  de  facto  of  the  church. 
(Zion  Methodist  Episcopal  Church  v.  Hillery, 
SI  Oal.  165.) 

16.  A  note, stating  that  "We,  the  under- 
signed trastees  of  the  First  African  Methodist 
Episcopal  Church,  in  behalf  of  the  whole 
board  of  trustees  of  said  association,  promise 
to  pay,"  etc.,  and  signed,  without  qualifica- 
tion, crv  two  persons  having  authority,  is  the 
note  oi  the  church,  and  not  of  the  signers. 
(Haskell  v.  Cornish,  13  Cal.  45.) 
<Sted  28  Cal.  266. 

16.  In  an  action  to  recover  for  the  use  of 
members  of  the  First  Bef  ormed  Church  of  the 
city  of  Stockton  a  lot  of  land  with  the  dwell- 


ing-house thereon,  which  was  purchased  and 
formerly  used  as  a  parsonage  of  the  church,  a 
comptamt  stating,  in  substance,  that  the  plain- 
tiffs and  their  associates,  for  whose  benefit  the 
action  is  also  prosecuted,  are  a  religious  so- 
ciety in  full  membership  with  a  national  re- 
ligious society  known  as  the  Reformed  Church 
in  the  United  States ;  that  they  were  organ- 
ized for  the  purpose  of  teaching  the  gospel 
according  to  the  particular  tenets  of  that 
church,  as  embodied  in  the  Heidelberg  Cate- 
chism, and  were  dulv  incorporated,  under  the 
name  of  the  First  ^formed  Church  of  the 
city  of  Stockton;  that  the  said  corporation 
purchased  the  property  with  donated  funds 
for  a  residence  for  its  pastors,  and  for  no  other 
purpose ;  and  that  the  defendants  had  fraud- 
ulently conspired  to  change  the  name  of  said 
corporation  to  that  of  the  First  German  Evan- 
gelical Lutheran  Zion  Society  of  Stockton,  for 
the  purpose  of  repudiating  the  tenets  of  said 
Reformed  Church,  and  of  diverting  the  prop- 
erty from  the  use  to  which  it  was  dedicated, 
for  the  support  of  the  Lutheran  Church,  which 
has  a  different  doctrine,  different  church  gov- 
ernment, and  different  laws  from  those  of  the 
Reformed  Church,  and  that  defendants  are 
now  holding  and  using  the  same,  as  trustees 
of  said  Lutheran  Church,  as  a  residence  for 
the  pastors  of  said  Lutheran  Church,  states  a 
cause  of  action,  and  is  not  indefinite  and  un- 
certain in  not  stating  particularly  wherein  the 
doctrinal  standards  of  the  two  churches  differ. 
(Baker  v.  Pucker,  79  Cal.  865.) 

17.  The  complaint  in  such  action  averring 
that  plaintiffs,  together  with  a  large  number 
of  other  persons,  are  associatea  tc^ether  for 
religious  purposes,  and  are  members  of  the 
First  Reformed  Church  of  the  city  of  Stock- 
ton, and  that  they  prosecute  the  action  for 
all  the  members  of  the  church  as  well  as 
themselves,  shows  the  question  to  be  one  of 
common  or  general  interest  of  many  persons, 
and  that  the  action  was  authorized  by  section 
382  of  the  Code  of  Civil  Procedure.  (Baker  v. 
Ducker,  79  Cal.  865.) 

18.  When,  in  such  action,  it  appears  from 
the  evidence  that  the  original  constitution 
and  by-laws  of  the  First  Reformed  Church 
were  written  by  the  minister  thereof  in  its 
record  book,  and  that  the  church  had  always 
acted  on  them  and  considered  them  as  its 
constitution  and  by-laws,  they  are  admis- 
sible in  evidence,  without  proof  of  any  direct 
vote  of  the  congregation  adopting  them. 
(Baker  v.  Ducker,  79  Cal.  365.) 

19.  In  such  action,  evidence  that  certain 
individual  members  of  the  Reformed  Church 
were  Lutherans  in  their  religious  belief,  and 
that  many  Lutherans  had  contributed  money 
for  the  purchase  of  the  parsonage,  is  properly 
excluded  as  irrelevant  and  immaterial;  it 
appearing  that  the  subscription  was  made  for 
a  parsonage  for  the  Reformed  Church,  and 
that  the  deed  of  the  property  was  made 
thereto,  whereby  the  property  was  dedicated 
to  the  use  of  tiiat  church.  (Baker  v.  Ducker, 
79  Cal.  865.) 

20.  When  property  is  held  by  a  religious 
society  in  trust  lor  its  members,  none  of  the 
members,  though  they  constitute  a  majority, 
have  any  right  or  power  to  divest  the  prop- 
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erty  to  the  use  of  another  and  different  church 
organisation ;  and  the  fact  that  they  procure 
a  change  of  the  name  of  the  corporation  by 
order  of  court  cannot  aid  them  in  such  diver- 
sion.   (Baker  y.  Ducker,  79  Cal.  365.) 

Roman  Catholic  archbishop,  adverse  pos- 
session  by.    See  Adverse  Possession,  III,  4,  f. 

Roman  Catholic  archbishop,  right  to  sae. 
See  Quieting  Title,  86. 

Communication  between  parishioner  and 
priest.    See  Privileged  Communications,  V,  2. 

Power  to  take  by  wUl.  See  Charitable 
Uses,  16. 

Bequest  to  must  not  exceed  one-third.  See 
Charitable  Uses,  14, 15. 

Deed  does  not  create  trust  for,  when.  See 
Deeds,  255,  256. 

Exemption  of  church  property.  See  Taxa- 
tion, 180. 

RELOCATION. 

Mining  claims,  relocation  of.    See  Mines  and 
Mining,  V,  8, 

SEMAI]n)EBS. 

See  Reversion. 

SEKEDIAL  STATUTES. 

See  Statutes,  VIII,  22. 

REMEDIES. 

See  cross-references  under  Actions. 

Power  of  legislature  as  to.  See  Constitu- 
tional Law,  487. 

Laws  affecting.  See  Constitutional  Law, 
YIII,  8,  d. 

Statutes  regulating  construction  oL  See 
Pleading  and  Practice,  0. 

Adequacy  of.    See  Specific  Performance,  II. 

Plain,  speedy,  and.  adequate  remedy,  what 
smounts  to.    See  Mandamus,  U,  3. 

Plain,  speedy  and  adequate,  eSect  of  on  pro- 
hibition.   See  Prohibition,  III,  8. 

Legal,  effect  on  equity  jurisdiction.  See 
Equity,  III,  2. 

Concurrent.    See  Quieting  Title,  11, 1. 

Concurrent  right  of  appeal  and  right  to 
move  for  dismissal  of  injunction.  Sm  Ap- 
peals, 209, 210. 

Election.    See  Election. 

Creation  of  right  without  remedy.  See 
Pleading  and  Practice,  V ;  Statutes,  Vni,  17. 

Appeals,  how  taken  where  no  mode  pro- 
vided by  legislature.    See  Appeals,  V,  2. 

Procedure  on  appeal  where  no  mode  pro- 
vided.   See  Appeals,  XIII,  3,  a. 

Authentication  where  no  mode  provided  by 
statute.    See  Appeals,  VI,  6,  c. 

Misuse  of  power  in  eminent  domain.  See 
Eminent  Domain,  XI. 

Dismissal,  remedy  for.    See  Dismissal,  V ill. 

Breach  of  warranty,  remedy  for.  See  Sales, 
VII,  4,  b. 

Where  title  defective  on  sale  of  land.  See 
Vendor  and  Vendee,  VIII,  9. 

Fraud  or  deceit,  remedies  for.  See  Vendor 
and  Vendee,  III. 

Wrongful  severance  of  fixtures,  remedies 
for.    See  Fixtures,  IV. 

Where  stock  sold  under  assessment  without 
authority.    See  Corporations,  318. 


Nonpayment  of  license,  remedy  for.  See 
Licenses,  II,  10. 

Where  compensation  not  p«iid  in  eminent 
domain.    See  Eminent  Domain,  X,  10. 

Infringement  of  trademark,  remedies  for. 
See  Trademarks,  VI. 

Contract  void  under  statute  of  frauds,  rem- 
edies on.    See  Statute  of  Frauds,  VI. 

Delinquent  taxes,  remedies  for  collection 
of.    See  Taxation,  XII,  4,  b. 

Failure  to  issue  execution,  remedy  on.  See 
Executions,  I,  2. 

Defective  findings,  remedies  for.  See  Find- 
ings, V. 

Remedy  by  appeal  in  case  of  erroneous  or 
void  street  contract.    See  Streets,  XTV,  10. 

Remedy  by  appeal  is  exclusive.  See  Ap- 
peals, 474. 

Street  assessment,  remedy  by  appeal  and 
effect  of  failure  to  appeal.  See  Streets,  XVI, 
20. 

BEMISSIOir. 

Tax,  remission  of.    See  Taxation,  X. 

REMOTE  CAUSE. 

See  Damages,  IV;  Negligence,  n,  6. 

REMOVAL. 

Officers,  removal  of.  See  Corporations, 
vni,  5. 

Action  to  remove  directors.  See  CorxMra- 
tions,  X,  7,  e. 

Trustees,  removal  of.  See  Trusts  and  Trus- 
tees, Vll,  10. 

Guardian,  removal  of.  See  Guardian  and 
Ward,  V,  9. 

Office,  removal  from.  See  Offices  and  Offi- 
cers, XVI. 

Vacancy,  removal  from  district,  whether 
causes.    See  Offices  and  Officers,  XIV,  1,  L 

REMOVAL  OF  CAUSES. 

Change  of  venue.    See  Venue. 

1.  No  cause  can  be  transferred  from  state 
court  to  any  court  of  the  United  States. 
(Johnson  v.  Gordon,  4  Cal.  368.} 

2.  Under  the  act  of  Congress  of  1789  and  the 
statute  of  this  state  of  1865  respecting  the 
transfer  of  actions  from  a  state  to  a  United 
States  court,  the  court  to  whom  the  applica- 
tion is  made  must,  before  granting  it,  be  sat- 
isfied that  the  application  is  founded  upon 
facta  which  entitle  the  applicant  to  the  order, 
and  for  this  purpose  has  the  right  to  inquire 
into  the  truth  of  the  facts  set  forth  in  the  pe- 
tition, as  well  as  to  investigate  the  snfficiencv 
of  the  security.  (Orosco  v.  Gagliardo,  22  CaL 
83.) 

Doubted  36  Oal.  288. 

8.  The  federal  constitution  and  acts  of 
Congress  do  not  authorize  the  removal,  from  a 
state  court  to  a  f^eral  court,  of  an  action 
brought  by  the  sta'te  to  recover  taxes  levied 
against  the  ^ropertiy  of  a  corporation  orjtan- 
iwd  under  its  lavi-s.  (People  v.  Southern 
Pac.  R.  R.  Co.,  65  Oal.  553.) 

Action  to  recover  Jtax.    See  Prohibition,  60. 

4.  Whether  the  fact  that  defendant  was 
marshal  of  the  Unitejd  States,  and  the  trespass 
was  committed  by  his  deputy,  under  cover  of 
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bis  <^ce,  riyes  bim  the  right  to  have  the 
cause  tranBierred  to  the  courts  of  the  United 
States,  not  decided.  (Hirsch  t.  Band,  89  Gal. 
315.) 

6.  One  of  several  parties,  defendants  to  a 
cause  ^nding  in  one  of  the  courts  of  this  state, 
filed  hia  afBdavit  for  its  removal  to  the  United 
.  State*  district  court,  on  the  ground  that  he 
was  an  alien.  Held,  that  it  must  appear  that 
the  contest  was  between  a  citizen  of  this  state 
and  dtizens  of  a  foreign  state.  (Welch  v> 
Tennent,  4  Cal.  203.) 

6.  All  the  defendants  in  an  action  in  a  state 
conrt  most  be  aliens  or  citizens  of  another 
state,  to  anthorize  the  removal  of  the  cause 
to  a  federal  conrt  for  trial.  (Calderwood  t. 
Braly,  28  Cal.  97.) 

7.  To  anthorize  a  transfer  of  an  action,  in 
which  there  are  several  defendants,  from  a 
state  ooort  to  the  United  States  court,  under 
the  tnovisions  of  the  Judiciary  Act  of  1789, 
on  the  ground  of  the  aliens^  of  parties  de- 
fendant, all  of  the  defendants  must  be  within 
the  description  of  the  persons  entitled  to  a 
transfer,  and  all  must  join  in  the  application. 
(People  ex  rel.  Oalderwood  t.  Hager,  20  CaL 
187.) 

8.  Thns,  where  in  an  action  of  ejectment 
oommenced  in  a  state  court  against  several 
defendants,  some  of  whom  were  citizens  of 
the  United  States  and  of  this  state,  and  one 
of  whom  was  an  alien  residing  in  this  state,  an 
application  was  made  bv  the  alien  defendant 
•lone  for  a  transfer  of  tiie  case  to  the  United 
States  drcoit  court,  under  the  provisions  of 
said  act,  which  was  denied,  held,  that  the 
denial  was  proper.  (People  ex  rel.  Calder- 
wood T.  Hager,  20  Cal.  167.) 

9.  0.,  beine  one  of  four  defendants  in  eject- 
ment, moved  to  transfer  the  action  to  a 
United  States  court  on  the  ground  of  bis 
alienage,  and  an  order  was  made  staying  all 
proceedings  until  the  motion  could  be  heard. 
Before  the  hearing  of  the  motion  plaintiffs 
dismissed  the  action  as  to  0.  and  one  other 
defendant,  and  took  judgment  against  the 
other  two,  who  had  made  default.  0.  after- 
wards insisted  upon  his  motion,  and  filed 
sffidavits  tending  to  show  that  the  defaulting 
defendants  were  occupying  the  premises  as 
hii_  tenants,  and  were  colluding  with  the 
plaintiff.  The  motion  was  denied,  and  C. 
naving  appealed  from  that  order  and  from  the 
jndgment,  held,  that  the  denial  of  the  motion 
was  proper,  as  after  C's  dismissal  it  could 
not  properly  be  entertained.  (Beed  t.  Oal- 
derwood, 22  Cal.  463.) 

10.  In  an  action  by  citizens  of  the  state, 
igainst  s  citizen  and  an  alien,  upon  a  joint 
taul  several  obligation  (the  amount  in  contro- 
versy being  over  five  hundred  dollars),  the 
alien  defendant  applied  to  the  court,  in  due 
farm  and  time,  for  a  removal  of  the  cause  to 
the  United  States  circuit  court,  and,  his 
motion  being  refnsed,  applied  to  this  conrt 
for  a  writ  of  prohibition.  Held,  Uiat  he  was 
entitled  to  the  writ.  (Sheehy  v.  Holmes,  65 
CaL  485.) 

Not  foUowed  63  Gal.  614. 

11.  No  appeal  lies  from  order  made  before 
final  judgment  refusing  to  transfer  a  cause 
from  a  <UBtrict  court  of  this  state  to  the  cir- 


cuit court  of  the  United  States  for  trial,  be- 
cause of  the  alienage  of  defendant.  (Hopper 
V.  Kalkman,  17  Cal.  617.) 

No  appeal  lies  from  order  refusing  to  trans- 
fer cause  to  federal  court.  See  Appeals, 
1.4. 

Appealabilitv  of  orders  on  motions  for. 
See  Appeals,  ll,  19. 

12.  The  remedy  in  such  case,  if  any,  is  by 
mandamus  from'  the  supreme  court  to  the 
district  court.  (Hopper  t.  Kalkman,  17  Cal. 
517.) 

Transfer  from  police  to  superior  court.  See 
Taxation,  600,  et  seq. 

Police  court,  removal  of  cause  from  to  dis- 
trict court.    See  Police  Courts. 

Trial  pending  motion  for.  See  Prohibition, 
60. 

Jurisdiction  on  transfer  of  cause.  See 
Jurisdiction,  HI. 


U. 


SEKDITIOir. 

Judgments,  rendition  of.    See  Judgments, 


BENSWAL. 


Renewal  of  note,  effect  of  on  mortgage. 
See  Statute  of  Limitations,  XII,  5. 

Barred  debt,  revival  of.  See  Statute  of 
Limitations,  XII. 

Mistake,  renewal  of  barred  debt  by.  See 
Statute  of  Limitations,  XII,  6. 

What  does  not  amount  to  renewal  of  re- 
scinded contract.    See  Witnesses,  V,  8,  c,  L. 

Bills  and  notes,  renewal  of.  See  Bills  and 
Notes,  V. 

License,  renewal  of.  See  Ferries,  IV,  1 ; 
Licenses,  II,  5. 

Mortgage,  renewal  of.   See  Mortgages,  XVI. 

Policy  of  insurance,  renewal  of.  See  Insur- 
ance, I,  12. 

Lease,  renewal  of.  See  Landlord  and  Ten- 
ant, XV. 

Motion  for  nonsuit,  renewal  of.  See  Non- 
suit, IX. 

Motions,  renewal  oi  See  Pleading  and 
Practice,  XVII. 

BEirrS  ASD  PROFITS. 

See  Ejectment,  XVUI;  Landlord  and  Ten" 
ant,  IX!;  Use  and  Occupation. 

Action  for  use  and  occupation  survives.  Sea 
Abatement,  37. 

Bents  of  land  on  which  easement  is  im- 
posed.   See  Easements,  3. 

Whether  separate  or  community  property. 
See  Husband  and  Wife,  II,  2,  k. 

On    foreclosure.      See    Mortgages,    ,XIX, 

Where  mortgagee  in  i>ossession.  See  Mort- 
gages, X,  1,  e. 

On  execution  sale.  See  Executions,  IZ, 
6,g. 

Bights  of  purchaser  at  tax  sale.  See  Tax- 
ation,  XII,  6,  f,  D. 

Duty  and  power  of  executors.  See  Execu- 
tors and  Administrators,  VI,  3,  b,  B. 

Action  for,  between  cotenants.  See  Coten- 
ancy. II,  8. 

Allegations  as  to.    See  Ejectment,  V,  3,  d. 

Limitation  of  actions  for.  See  Statute  of 
I  Limitations,  VI,  2,  c 


Digitized  by 


Google 


2454 


EENUNOIATION— EEPLEViy,  I,  H. 


SENUlVCIATIOir. 

Bight  to  admiaifiter,  renunciation  oL  See 
Executors  and  AdminiBtrators.  IV. 

Bequest  in  paymeDt  of  servioea,  renonda* 
tion  of.    See  Willa,  XI,  19. 

Pueblo  grant,  renunciation  oL  See  Mexi- 
can Lands,  II,  4,  p. 

BEOPEMNO. 

See  Defaults.  JX. 

Be-examining  case  after  rendition  of  judg- 
ment.   See  Pleading  and  Practice,  XX,  16. 

BEOBGAKIZATIOK. 

Beclamation  district,  reorganizatioa  of.  See 
Swamp  and  Overflowed  Lands,  XVIII,  8,  i. 

BEPAIB8. 

See  Landlord  and  Tenant,  Vin. 

Easement,  repairing.    See  Easements,  VI. 
Where  mortgagee  in  possession.    See  Mort- 
gages, X,  1,  f. 
Streets,  duty  to  repair.    See  Streets,  IV. 
Duty  of  street  railroad  as  to.    See  Eailroads, 

IMtch,  repairs  to.    See  Watercourses,  XII,  8. 
Wharves,  keeping  in  repair.  See  Wharves,  V. 
Oare  required  in  repairing  building.    See 
Negligence,  III.  6. 

BEPEAL. 

Charter,  effect  of  repeal  of  on  contracts. 
See  Municipal  Corporations,  XI,  6. 
Statutes.    See  Statutes,  IX. 
Saving  clause  in  statute.    See  Statutes,  IX. 
Ordinances,  repeal  of.    See  Ordinances, VI. 

BEPLEYIN. 
I.  ITatare  and  Object  of. 

n.  In  What  Cases  and  by  Whom  Idea. 

m.  Demand  and  Notice. 

IT.  Bond)  EITeot  of;  Possession  Under; 
LiablUty  of  Burettes. 

T.  Pleadings. 

TI.  JnrisdietiOB  Over. 
VU.  Lien  of  Third  Person  as  Defense. 
Tin.  Inconsistent  Positions  in. 

IX.  Eridenee  and  Instructions* 

X.  Damages  in. 

XI.  Terdict. 
Xn.  Judgments. 
XIU.  Findings. 
XIT.  Execution  and  Costs;  Appeals. 

Action,  when  an  abuse  of  process  of  court. 
See  Contempt,  46. 

Justification  of  constable  seizing  property 
in.    See  bheriffs,  130. 

Sheriff  rightfully  seizing  property,  not  lia- 
ble.   See  Sheriffs,  41. 

Failure  to  appear  as  waiver  of  jury  trial. 
See  Jury  and  Jurors,  30. 

Trover  for  the  value  of  property  recovered 
in  replevin.    See  Trover,  VII. 

I.  Nature  and  Object  of. 

1.  Claim  and  delivery  is  statutory  remedy 
provided  to  enable  one  to  recover  the  posses- 


sion of  {tersonal  property  wrongfolly  detained, 
with  an  alternative  remedy  if  possession  can- 
not be  liad.  (Biciotto  t.  Clement,  94  CaL. 
105.) 

2.  Primary  object  of  replevin  salt  is  the  r»> 
oovery  of  the  thing  itself.  The  value  is  re- 
covered only  in  uie  alternative  that  the 
property  is  not  returned.  (Hunt  t.  Bobin- 
son,  11  Oal.  262.) 

8.  The  action  for  the  "  claim  and  deliveij 
of  personal  property  "  under  our  practice,  u 
at  least  commensurate  with  the  action  of 
detinue  at  common  law.  (McLaughlin  y. 
PUtti,  27  Cal.  451.) 
Cited  2  Dak.  252. 

4.  In  an  action  for  the  delivery  of  personal 
property,  under  the  code,  the  plaintin  may  or 
may  not,  at  his  election,  seek  its  immediate 
delivery.    (Welhnan  v.  English,  38  Oal.  683.) 

Distinction  between  trover  and  replevin. 
See  Trover,  I. 

n.  In  What  Cases  and  by  Whom  lies. 

6.  One  who  has  no  title  to  personal  prop- 
erty, except  by  virtue  of  a  contract  with  the 
owner  to  own  it  on  the  performance  of  certain 
conditions,  cannot  maintain  an  action  to  re- 
cover possession  of  it.  (CardineU  v.  Bennett, 
52  Oal.  476.) 

6.  To  sustain  an  action  <A  claim  and  deliv- 
ery the  plaintiff  must  have  the  right  to  the 
immediate  and  exclusive  possession  of  the 
property  at  the  time  of  the  commencement 
of  the  action.  (Fredericks  v.  Tracy,  98  CaU 
668.) 

7.  Where  personal  property  is  wrongfully 
detained,  the  owner  may  assign  his  title 
thereto,  and  the  assignee  may  maintain  an 
action  therefor.  (Lazard  v.  Wheeler,  22  CaL 
139.) 

Cited  32  Cal.  694. 

8.  A  right  of  action  for  the  wrongful  taking 
and  conversion  of  personal  property  is  assign- 
able, and  under  the  provisions  of  the  code  the 
assignee  can  recover  upon  the  same  in  his  own 
name.    (Lazard  v.  Wheeler,  22  Cal.  189.) 

9.  The  complaint  averred  that  defendant 
wrongfully  took  and  detained  from  one  John- 
son certain  county  warrants  owned  by  the 
latter ;  that  subsequently  Johnson  assigned  to 
plaintiff  his  right  in  t&e  warrants  and  the 
moneys  which  might  be  made  on  the  same; 
and  that  after  this  assignment  plaintiff  de- 
manded the  warranta  from  defendant,  who 
refused  to  deliver  them.  Held ,  that  this  com- 
plaint stated  a  sufiScient  cause  of  action ;  that 
as  assignee  of  Johnson  plaintiff  was  entitled 
to  recover  the  warrants,  or  their  value,  with 
damages  for  detention  accruing  after  the  as- 
signment.   (Lazard  v.  Wheeler,  22  Cal.  139.) 

10.  Replevin  lies  for  all  goods  and  chattels 
unlawfully  taken  or  detained,  and  may  be 
brought  whenever  one  person  claims  personal 
property  in  the  possession  of  another,  and 
this  whether  the  claimant  has  ever  had  pos- 
session or  not,  and  whether  his  property  in 
the  goods  be  absolute  or  qualified,  provided 
he  has  the  right  to  the  possession.  (Lazaid 
v.  Wheeler,  ^  Cal.  139.) 

11.  Replevin  is  proper  remedy  to  recover 


Digitized  by 


Google 


BEPLEVIN,  U,  IIL 


2455 


Dftckage  of  gold  coin  sealed  np  in  a  leather  bag. 
(Skidmore  ▼.  Taylor,  29  Cal.  619.) 
Cited  63  CaL  23o. 

12.  A  defendant  in  an  action  of  claim  and 
delivery,  from  whose  posaeasion  the  property 
is  wrongfully  taken  by  a  oonstablej  in  porsn- 
ance  of  a  direction  irom  the  plaintiff,  may 
maintfun  an  action  against  the  ofiBcer  to  re- 
cover its  poseeesion.  (Langhlin  y.  Thompson, 
76  CaL  2S7.) 

13.  The  action  was  replevin  to  recover 
money  seized  by  the  defendant  as  sherifi  of 
the  city  and  oonnty  of  San  Francisco,  under 
an  execution  against  one  little.  The  money 
was  drawn  by  Little  from  the  Bank  of  Cali- 
fornia on  a  check  sifped  by  one  Dobinson  in 
the  name  of  the  plaintiff,  and  at  the  time  of 
the  aeisure  it  was  sealed  up  in  a  canvas  bt^ 
marked  with  a  tag  on  which  was  written  the 
name  of  Little,  and  deposited  in  one  of  the 
vaults  of  the  Safe  Deposit  Company.  Little 
was  an  agent  or  employee  of  the  plaintifi,  and 
the  money  was  furnished  to  pay  taxes  due 
from  the  latter.  Held,  that  the  authority  of 
Doblnson  to  sign  the  check  was  an  immaterial 
matter,  that  Uie  money  belonged  to  the  plain- 
tiff, and  that  replevin  was  a  proper  remedy  to 
recover  it.    (Sharon  v.  Nunan,  63  OaL  234.) 

14.  A  safe  in  the  possession  of  McO.,  be- 
longing to  W.,  F,  &  Co.,  for  whom,  as  also  for 
plaintiff,  he  was  agent,  contained  six  thou- 
sand dollars  in  coin.  Of  this  sum,  four  hun- 
dred dollars  belonged  to  W.,  F.  &  Co.,  the 
balance  to  plaintiff.  Defendant,  as  sheriff, 
under  a  wnt  against  McC,  seized  eighteen 
hundred  dollars  of  the  money  in  the  safe  as 
his  property,  and  put  it  in  a  bag.  Plaintiff 
then  claimed  the  money  as  his,  McC.  being 
present  and  not  objecting.  Held,  that  this 
amounted  to  a  segregation  of  the  eighteen 
hundred  dollars  from  the  mass  of  coin  in  the 
safe,  so  as  to  sustain  replevin  by  plaintifi. 
(Griffith  V.  Bogardus,  14  Cal.  410.) 

Cited  29  Cal.  622. 

15.  At  least,  there  was  evidence  enough  to 
so  to  the  jury  on  the  question  of  severance 
between  the  money  of  W.,  F.  &  Oo.  and  the 
money  of  plaintiff.  (Griffith  v.  Bogardus,  14 
Cal.  410.) 

16.  An  action  of  clum  and  delivery  will  not 
lie  against  a  constable  who  has  sold  the 
goods  under  execution  and  parted  with  the 
poesession  of  them  belore  the  commencement 
of  the  action.  (Biciotto  v.  Clement,  94  Cal. 
10&.) 

17.  An  action  cannot  be  maintained  to 
recover  grain  sown  and  harvested  by  defend- 
ant upon  lands  to  which  he  claimed  title,  and 
of  which  he  had  the  actual  adverse  and  ex- 
clusive possession.  (Martin  v.  Tliompson,  62 
Gal.  618,  cited  62  Cal.  623,  63  Cal.  4,  67  Cal. 
263,  83  Cal.  148;  Martin  v.  Durand.  62  Cal. 
622.) 

18.  The  true  owner  cannot  maintain  re- 
plevin for  crops  raised  on  his  land  by  others 
who  are  holding  the  possession  of  the  land 
adversely  to  him.  (Pennybecker  t.  McDon- 
nl,  46  Cal.  661.) 

Gted  67  Cal.  283;  72  Cal.  374. 

19.  While  the  owner  may  recover  for  use 
and  occupation,  he  can  in  no  case  be  held  to 


be  the  owner  of  tlie  crops  grown  and  actually 
harvested  on  the  land  by  the  defendant  while 
in  possession.  (Page  y.  Fowler.  88  Cal.  412.) 
Cited  1  Wash.  145. 

Prior  possessor  of  public  land,  replevin  for 
crop  against  pre-emptor.  See  Public  Lands, 
DCl. 

20.  Where  lumber  is  drifted  down  a  stream 
and  lodges  upon  adjacent  land,  if  the  owner 
of  the  land  disclaims  damages  the  owner  of 
the  lumber  is  not  bound  to  tender  damages 
in  order  to  maintain  replevin  for  the  lumter. 
(Flanders  v.  Locke,  53  Cal.  20. 

Cotenant,  replevin  by.    See  Cotenancy,  II, 

Foreign  receiver,  replevin  by.  See  Re- 
ceivers, 32. 

By  assignee  of  insolvent.  See  Bankruptcy 
and  Insolvency,  233. 

Executor  may  maintain  for  timber  cut. 
See  Executors  and  Administrators,  268. 

Action  by  husband  to  recover  community 
funds.  See  Executors  and  Administrators, 
328. 

Action  for  ties  on  which  plidntiff  has  a  lien. 
See  Liens,  4. 

Cordwood  cut  on  another's  land,  replevin 
for.    See  Growing  Trees,  4. 

Lies  to  recover  buildmg,  when.  See  Fix- 
tures, 9. 

Will  lie  for  fixtures  wrongfully  severed. 
See  Fixtures,  40. 

Demand,  necessi^  of  in  actions  against 
sheriff.    See  post.  III. 

m.  Demand  and  Notice. 

21.  Where  it  appears  that  property  came 
lawfully  into  possession  of  defendant  in  an  ac- 
tion to  recover  personal  property  or  its  value, 
a  demand  and  refusal  to  deliver  must  be 
shown.    (Bacon  v.  Robson,  53  Cal.  399.) 

22.  If  original  possession  of  property  is  ac- 
quired by  tort,  no  demand  previous  to  the 
institution  of  a  suit  is  necessary.  (Sargent  v. 
Sturm,  28  Cal.  369.) 

Cited  88  Cal.  684 ;  66  Cal.  660. 

23.  It  is  a  general  rule  that  when  the  pos- 
session of  property  is  originally  acquired  by  a 
tort,  no  demand  previous  to  the  institution  of 
the  suit  for  its  recovery  is  necessary.  It  is 
only  when  the  original  possession  is  lawful, 
and  the  plaintiff  relies  upon  the  unlawful  de- 
tention, that  a  demand  is  required.  (Paige 
V.  O'Neal,  12  Cal.  483.) 

Cited  2a  Cal.  860. 

24.  If  tort  feasor  has  parted  with  possession 
of  goods  tortiously  obtained,  in  payment  of  a 
pre-existing  debt,  or  if  they  have  been  sold 
on  an  execution  against  him  and  bid  in  by  a 
creditor,  no  demand  of  the  purchaser  is  neces- 
sary before  the  institution  of  a  suit ;  nor  can 
the  purchaser  who  has  obtained  them  in  such 
manner  hold  them  against  the  original  vend- 
or.    (Sargent  v.  Sturm,  23  Cal.  369.) 

25.  In  an  action  to  recover  the  possession 
of  personal  property,  which  originally  came 
rightfully  into  the  possession  of  the  defendants, 
proof  of  any  circumstance  showing  that  a  de- 
mand would  have  been  unavailing — as  a  re- 
fusal by  the  defendant  to  listen  to  one,  or  a 
statement  in  advance  that  be  will  not  deliver 
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— \b  snfficient  to  excnse  proof  of  a  demand. 
(Wood  V.  McDonald,  66  Cal.  646.) 
Cited  85  Cal.  196;  88  Cal.  542. 

26.  In  an  action  to  recover  the  poBsesaion  of 
personal  property  proof  of  a  demand  is  unnec- 
essary, where  the  answer  alleges  that,  had 
one  been  made,  the  defendant  would  have 
refused  to  deliver  the  possession.  (Wood  y. 
McDonald,  66  Cal.  546.) 

Cited  88  Cal.  542. 

27.  In  an  action  a^nst  a  sheriff  to  recover 
property  seized,  or  its  value,  by  the  owner,  it 
IS  necessary  that  the  plaintifi  should  show 
affirmatively  notice  and  demand  before  bring- 
ing suit,  otherwise  he  cannot  recover  in  such 
action.  (Killey  v.  ScanneU,  12  CaL  78.) 
Denied  3  Nev.  663. 

28.  No  demand  was  necessary  before  com- 
mencing the  action.  (Sharon  t.  Nunan,  63 
Cal.  284.) 

29.  It  is  not  necessary  that  defendant  should 
specially  plead  want  of  notice  and  demand,  in 
order  to  make  such  a  defense.  (Killey  t. 
ScanneU,  12  CaL  73.) 

30.  The  allegation  that  the  defendant  "  has 
failed,  refused,  and  neglected  so  to  return  " 
the  property  sued  for  is  not  an  averment  of 
the  special  and  formal  demand  and  refusal  to 
deliver  required  in  actions  of  this  kind. 
(Campbell  t.  Jones,  88  Cal.  607.) 

81.  A  complaint  is  fatally  defective  when  it 
appears  that  the  defendant  came  rightfully  to 
the  poesession  of  the  property,  and  there  is  no 
allegation  of  demand  and  refusal  to  deliver 
the  same.  (Campbell  v.  Jones,  38  Cal.  607.) 
Cited  63  Cal.  395. 

32.  If  the  complaint  in  replevin  avers  a  de- 
mand made  for  toe  property,  and  the  answer 
admits  it,  a  demand  need  not  be  proved. 
(Jones  V.  Spears,  47  Cal.  20.) 

Demand  of  return  of  property  by  defendant. 
See  post,  68. 

Demand  is  not'  necessary  before  suit  for 
fixtures  wrongfully  removed.  See  Fixtures, 
41. 

IT.  Bond;   ElTect  of;   Possession   Under; 
Liability  of  Sureties. 

33.  Possession  obtained  bv  plaintiff  in  re- 
plevin is  only  temporary,  it  does  not  divest 
the  title  or  discharge  the  Uen.  (Hunt  t. 
Robinson,  11  Cal.  262.) 

84.  Where  the  defendant  in  a  replevin  suit 
failed  to  claim  the  return  of  the  property  in 
bis  answer,  and,  on  the  trial,  the  jury  found 
a  verdict  for  the  defendant,  on  which  the 
court  rendered  iudgmenta^ainstthe  plaintiffs 
for  costs,  whicn  were  paid,  held,  that  the 
payment  of  the  judgment,  as  taken,  was  a 
complete  discharge  of  plaintifis'  sureties  on 
the  undertaking.  (Chambers  v.  Waters,  7 
Cal.  890.) 
Cited  21  Cal.  279. 

35.  When  the  same  property  came  into  the 
hands  of  the  sheriff  under  other  executions, 
the  condition  of  the  replevin  bond,  to  return 
the  property,  was  fulfilled.  (Hunt  ▼.  Robin- 
son, 11  Cal.  262.) 

36.  Where  a  replevin  bond  substantially 
conforms  to  the  act,  and  no  variation  is  pointed 


out,  the  asngneesof  the  defendants  can  main- 
tain an  action  upon  it.  (Wingate  t.  Brooks. 
3  Cal.  112.)         *—  -6  — 

87.  In  an  action  against  the  soreties  on  an 
undertaking  given  m  a  replevin  suit,  where 
there  has  been  a  trial  and  judgment  in  the 
replevin  suit,  the  complaint  does  not  state 
facts  sufiScient  to  constitute  a  cause  of  action, 
unless  it  aver  that  the  value  of  the  property 
was  found  by  the  jury,  and  that  an  alterna- 
tive judgment  was  rendered,  as  provided  in 
section  200  of  the  Practice  Act.  (Clarv  y. 
RoUand,  24  Cal.  147.) 

Cited  1  Mont.  692. 

88.  In  an  action  against  the  sureties  on  a 
replevin  bond,  it  is  necessary  to  allege  and 
prove  that  the  property  was  delivered  to  the 
party  reqairing  it,  and  for  whom  the  bond 
was  given.  (Nidcerson  v.  Chattert<m,  7  CaL 
668.) 

Cited  9Cal.  285;  88 CaL  604;  67  Cal.  808. 

39.  Fact  that  defendant  bad  commenced 
his  action  before  tribunal  incompetent  to  try 
the  matter  in  dispute  is  no  defense,  and  the 
plea  that  the  title  to  the  property  so  replevied 
IS  in  him  is  bad.  (McDermott  y.  Isbell,  4 
Cal.  113.) 

Cited  2  Or.  149,  319. 

Liability  of  sheriff  on  taking  insafficient 
bond.    See  Sheriffs,  IV,  8,  i. 

40.  In  an  action  on  a  replevin  bond,  the 
defendant's  liability  is  limited  to  the  dam- 
age sustained  by  a  failure  to  return  the  prop- 
erty.   (Hunt  V.  Robinson,  11  Cal.  262.) 
Cited  1  Mont,  578-80. 

41.  The  liability  of  the  sureties  cannot  be 
more  than  the  value  of  the  property  fixed  by 
the  judgment  in  the  originaL  (Nickerson  v. 
Chatterton,  7  Cal.  668.) 

42.  The  sureties  only  bind  themselves  to 
make  good  any  judgment  that  plaintiff  may 
lawfully  obtain  against  defendant.  (Nicker- 
son V.  Chatterton,  7  Cal.  668.) 

Cited  11  Cal.  278. 

43.  Where  the  plaintiff  in  replevin  giyes  the 
statutory  undertaking  and  takes  poeseesion 
of  the  property  in  suit,  and  is  afterwards  non- 
suited, and  judgment  entered  against  him  for 
the  return  of  the  property  and  for  costs, 
held,  that  bis  sureties  are  uable  for  damages 
sustained  by  defendant,  by  reason  of  a  failure 
to  return  the  goods;  but  not  for  damages  for 
the  original  taking  and  detention,  the  ^ne  of 
the  goods  not  having  been  found  by  the  jury. 
(Ginica  v,  Atwood,  8  Cal.  446.) 

Cited  21  Cal.  280;  24  CaL  160;  1  Wash.  T^, 
N.  S.,  307. 

44.  If  an  undertaking  in  an  action  of  re- 
plevin commenced  in  a  justice's  court  limits 
the  liability  of  the  persons  who  executed  it  to 
a  judgment  for  a  return  of  the  property  ren- 
dered by  the  justice,  and  such  juogment  is  not 
recovered  in  the  justice's  court,  a  recoverv 
cannot  be  had  on  the  undertaking,  even  if, 
on  appeal,  such  judgment  is  rendeml  by  the 
county  court.  (Mitchum  y.  Stanton,  49  (M. 
302.) 

46.  If  the  statutory  form  of  the  undertak- 
ing is  followed,  the  defendant  can  recover  tb* 
value  of  the  property  and  costs,  upon  a  judg- 
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ment   in  his  &vor  in  tUe  appellate  court. 
<Mitclitun  y.  SUnton,  40  Cal.  Sm.) 

46.  The  sureties  in  an  nndertaking  in  re- 
pkvin  are  not  liable  to  the  defendant  for  the 
value  of  the  property,  unless  he  recovers  a 
judgment  for  the  return  of  the  property.  A 
judgment  in  favor  of  the  defendant  which 
ioee  not  award  him  a  return  of  the  property 
iioea  not  impose  any  liability  on  the  sureties. 
<Hitchnm  y.  Stanton,  49  Cal.  302.) 

47.  The  one  hundred  and  seventy-seventh 
•ection  of  the  Practice  Act  and  the  decisions 
under  it,  to  the  effect  that  the  sureties  upon 
the  undertaking  given  by  the  plaintiif  in  a 
replevin  action  to  procure  a  delivery  of  the 
property  are  not  responsible  for  a  return  of 
the  property  or  its  value  unless  a  return  was 
-claimed  in  the  answer  and  awarded  by  judg- 
ment, do  not  apply  to  cases  where  the  action 
is  dismissed  by  the  plaintiff  before  trial. 
(Hills  v.  Uleason,  21  CaL  274.) 

Cited  61  Gal.  09. 

48.  The  dismissal  of  a  replevin  action  by  the 
plaintiff  before  trial  leaves  the  parties  to  set- 
tle in  an  action  upon  the  undertaking  those 
matters,  including  the  right  of  defendant  to  a 
j«tum  of  the  property,  which,  had  the  oriei- 
nal  suit  been  prosecuted,  must  have  been  de- 
termined therein  in  the  first  instance.  The 
opportunity  to  obtain  a  judgment  for  the  re- 
turn haying  been  taken  away  bv  the  failure  to 
prosecute,  defendant  is  entitlea  to  recover,  in 
an  action  on  the  undertaking,  compensation 
in  damues.  (Mills  v.  Gleason,  21  Cal.  274.) 
Cited  6  Mont.  843;  1  Wash.  Ter.  N.  H.  307. 

49.  Where  the  replevin  action  is  dismissed 
before  trial,  the  liability  of  the  sureties  on  the 
undertaking  for  a  return  of  the  property  is 
not  affected  by  the  fact  that  before  the  dismis- 
«tl  an  answer  had  been  filed  in  which  no  re- 
turn of  the  property  was  claimed.  (Mills  y. 
Gleason,  21  Gal.  274.) 

Judgment  must  be  in  alternative  to  bind 
sureties.    Bee  poet,  120. 

r.  Fleadinrs. 

Joinder  of  actions  to  recover  property  and 
damages.  See  Joinder  and  Severance  of 
Actions,  I,  2,  e. 

Allegation  of  right  of  possession  at  oom- 
menoement  of  action.  See  Pleading  and  Prac- 
tice 50. 

Supplemental  compUunt  in.  See  Supple- 
mental Pleadings,  8. 

GO.  In  an  action  to  recover  possession  of 
personal  property,  it  was  averred  in  the  com- 
plaint that  the  plaintiff  "  was  and  is  in  the 
poesession  of  the  property."  Held,  that  the 
«om  plaint  did  not  state  a  cause  of  action. 
(Carman  y.  Boss,  64  Gal.  249.) 

61.  A  complaint  in  an  action  to  recover  the 
poesession  oi  personal  property  which  only 
avers  ownership  and  right  of  poesession  in  tlie 
plaintiff  at  a  tune  more  than  four  years  be- 
fore the  commencement  of  the  suit  is  clearly 
bad.  A  complaint,  to  be  good,  must  show  a 
cause  of  action  in  favor  of  the  plaintiff  and 
against  the  defendant  existing  at  the  time  the 
action  is  commenced.  (AtBerbach  y.  McGov- 
em,  79  Cal.  268.) 
Cited  98  (}al.  660. 


52.  A  complaint  in  an  action  of  replevin, 
averring  that  on  a  day  two  days  prior  to  the 
commencement  of  the  action,  plaintiff  was  the 
owner  and  entitled  to  the  immediate  posses- 
sion of  the  property,  and  that  defendants  re- 
fused to  deliver  the  property  upon  demand 
made  on  the  day  of  the  commencement  of  the 
action,  and  unlawfully  withhold  possession, 
etc.,  does  not  state  a  cause  of  action.  (Fred- 
ericks y.  Tracy,  98  Cal.  658.) 

53.  A  complaint  in  an  action  of  claim  and 
delivery,  which  alleges  that  the  defendants, 
as  warehousemen,  executed  a  storage  receipt 
and  contract  for  the  delivery  of  the  property 

rn  the  return  of  the  receipt  and  payment  of 
rges,  that  the  plaintiff  demanded  the  de- 
livery of  the  property,  offering  to  surrender 
the  receipt  and  pay  the  storage  charges,  and 
that  the  defendants  refused  to  deliver  it, 
without  giving  any  excuse  therefor,  suffi- 
ciently alleges,  as  against  a  general  demurrer, 
the  defendants'  possession  at  the  time  of  the 
commencement  of  the  action,  which  foUows 
as  matter  of  legal  presumption  from  the  facts 
stated,  and  the  wrongful  detention  thereof 
follows  as  a  neceesary  conclusion  from  the  re- 
fusal to  deliver  under  such  circumstances. 
( Visher  y.  Smith,  91  Oal.  280.) 

54.  A  complaint  in  an  action  of  claim  and 
delivery,  which  states  the  particular  facts  en- 
titling the  plaintiff  to  the  immediate  and  ex- 
clusive podsessicn  of  the  property  claimed, 
sufficiently  pleads  his  title  thereto,  although 
it  contains  no  general  all^ation  that  he  is  the 
owner  and  entitled  to  the  poesession  of  the 
property.    (Visher  y.  Smith.  91  Oal.  260.) 

55.  In  action  for  the  claim  and  delivery  of 
personal  property,  the  plaintiff  should  not 
state  in  nis  complaint  the  particular  facts 
upon  which  he  claims  the  title  and  right  of 
poesession,  and  if  he  avers  the  title  and  right  of 
possession  to  be  in  him,  and  a  wrongful  de- 
tention, and  also  avers  the  particular  facts 
upon  which  his  title  and  right  of  possession 
are  claimed,  a  denial  of  the  first  averments  is 
sufficient,  without  a  denial  of  the  latter. 
(Nudd  y.  Thompson,  34  Cal.  30.) 

Oited  12  Col.  536. 

56.  Beplevia  for  a  crop  of  wheat  cut  and 
taken  by  defendants  on  land  in  poesession 
of  the  plaintiff;  the  complaint,  besides  the 
proper  allegations,  alleging  that  the  plaintiff 
was  in  possession  of  said  land  and  crop,  and 
entitied  thereto  by  virtue  of  certain  specified 
instruments  of  record  in  the  recorders  office 
of  Kern  county.  Held,  that  the  last  allega- 
tion was  mere  surplusage,  and  the  complaint 
therefore  not  open  to  demurrer  on  account  of 
the  omission  of  the  instruments.  And  held, 
further,  that,  had  the  defendants  demanded 
oyer  of  the  instruments  (which  the  record 
failed  to  show),  they  would  not  have  been  en- 
titled to  it,  because  the  plaintiff  did  not  count 
upon  the  instruments.  (Conner  y.  Blud- 
worth,  54  Cal.  635.) 

57.  Allegation  in  complaint  of  place  where 
property  was  taken,  in  an  action  to  recover 
poesession  of  personal  property,  is  surplus- 
age.   (Lay  y.  Neville,  26  Oal.  546.) 

58.  Where  recovery  of  property  is  primary 
object  of  suit,  as  in  some  cases  where  dam- 
ages will  not  compensate  plaintiff,  he  should 
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frame  bis  bQI  in  eqoity,  spedfyine  the  reasons 
therefor,  and  then  a  decree  can  be  made  to 
compel  a  specific  delivery.  (Nickerson  t. 
Gbatterton,  7  Oal.  668.) 

69.  The  action  was  to  recover  possession  of 
certain  grain  and  hogs  of  which  plaintiff 
claimed  ownership.  The  defendant,  a  sheriB, 
denied  the  ownership  of  the  plaintiff,  and 
justified  his  possession  under  certain  writs  of 
attachment.  Ue  also  alleged  that  after  his 
levy  under  these  writs,  the  plaintiff  took  the 
property  from  his  possession  by  a  writ  of  re- 
plevin, and  be  asked  for  its  return.  At  the 
trial  the  court  permitted  the  plaintiff  to 
amend  his  complaint  by  striking  out  all  alle- 
gations in  relation  to  the  hogs,  upon  the  oral 
statement  of  his  counsel  that  the  nogs  had  not 
been  levied  upon  by  the  defendant,  and  also 
struck  out  from  tne  answer  all  reference 
thereto.  Held,  that  this  was  error,  for  if  the 
averments  of  the  answer  were  true,  the  effect 
of  the  action  of  the  court  would  be  to  give 
possession  of  the  hogs  to  the  plaintiff,  without 
affording  the  defendant  an  opportunity  to  try 
the  question  of  his  right  to  their  return. 
(Howell  V.  Foster,  66CaI.  169.) 
Cited  86  Oal.  608. 

60.  A  complaint  which  allies  that  the 
plaintiff  is  the  owner  of  certain  goods  and 
chattels  on  a  certain  ranch ;  that  the  defend- 
ant wrongfully  and  fraudulently  took  them ; 
that  the  defendant  promised  and  agreed  to 
buy  them  at  what  they  were  reasonably 
worth ;  that  he  afterwards  refused  to  negoti- 
ate, and  that  the  defendant,  by  force  and 
threats,  prevented  the  plaintiff  from  removing 
the  goods  from  the  ranch,  is  ambiguous  and 
uncertain.    (Buell  v.  Cory,  60  Cal.  639.) 

Judgment  is  not  authorised  by  pleading, 
when.    See  poet,  112. 

61.  In  an  action  to  recover  possession  of 
personal  property,  a  denial  in  the  answer  that 
the  plaintiff  is  the  owner,  and  the  further 
all^ation  that  the  defendant  "  has  not  suffi- 
cient information  or  belief  to  enable  him  to 
answer"  the  allegation  of  plaintiff  that  he  is 
entitled  to  the  possession  of  the  property, 
"and  on  that  ground  he  denies  the  same, 
is  sufficient  to  put  in  issue  the  ownership  and 
right  of  possession  of  plaintiff.  (Cunning- 
ham V.  Skinner,  66  Cal.  886.) 

62.  The  denial  as  to  value,  being|  based  on 
the  want  of  knowledge  or  information,  is  in- 
sufficient  (Kuhlandv.  Sedgwick,  17  Cal.  123.) 

63.  Where  the  complaint  in  replevin  averred 
that  on  a  certain  day  plaintiff  was  the  owner 
and  in  jKosession  of  the  property,  and  that 
its  value  was  one  thousand  dollars,  and  the 
answer  denied  that  on  the  day  specified  the 
"plaintiff  was  the  owner  and  lawfully  in 
possession,"  and,  as  to  its  value,  averred, 
that  the  defendant  has  no  knowledge,  etc., 
and  therefore  denies  that  it  is  worth  one 
tiiousand  dollars,  held,  that  the  answer  is 
insufficient,  because  it  raises  an  immaterial 
iasne  as  to  time ;  and,  as  to  the  possession  of 
property,  that  it  amounts  merely  to  a  conclu- 
sion of  law.  (Kuhland  v.  Sedgwick,  17  Cal. 
123.) 

Cited  22  Cal.  168;  26  Cal.  418;  31  Cal.  194;  94 
Cal.  172 ;  2  Dak.  262 ;  4  Or.  290. 


64.  Such  an  answer  raises  no  iflsue  as  to  the 
all^ation  of  "  possession,"  except  in  conjuno- 
tion  with  the  allegation  of  ownership,  and  aa 
each  of  the  allegations  is  sufficient  to  sustain 
the  complaint,  the  issue  presented  by  the 
conjunctive  denial  is  irrelevant  and  immar 
terial.    (Kuhland  v.  Sedgwick,  17  Cial.  123.) 

66.  If  the  complaint,  in  an  action  to  recover 
the  possession  of  personal  property,  avers 
that  the  "  plaintiff  was  the  owner  and  in  pos- 
session of  tne  property,"  this  averment  is  not 
traversed  by  an  answer  which  denies  that 
the  "plaintiff  was  the  owner  and  entitled  to 
the  possession  of  the  property."  (Bichardaon 
V.  Smith,  29  CaU  629.) 
Cited  11  Or.  268. 

66.  If  the  plaintiff,  in  his  complaint  in  an 
action  to  recover  the  possession  of  personal 
property,  avers  that  the  "defendant  wroiK' 
folly  took  the  propertv  from  the  plaintiffs 
possession,  and  from  tnence  to  the  time  the 
action  was  commenced,  wrongfully  detained 
the  same  property  from  him,"  and  the  de- 
fendant, in  his  answer,  denies  "that  the 
defendant  at  any  time  wrongfully  took  and 
detained  the  property  from  the  plaintiff,"  the 
allegation  in  the  complaint  is  to  be  deemed 
admitted.   (Bichardaon  v.  Smith,  29  Cal.  629.) 

Allegation  as  to  continuance  of  defendant's 
poesession.    See  Pleading  and  Practice,  50. 

67.  In  an  action  for  the  recovery  of  personal 
property,  a  claim  in  the  answer  that  the  de- 
ienoant  is  the  owner  of  the  property  is  merely 
a  mode  of  denying  the  plaintiff's  title,  and 
presents  only  a  legal  issue  as  to  the  title  of 
the  property.     (Swasey  v.  Adair,  88  Cal.  179.) 

68.  In  an  action  for  the  recovery  of  personal 
property,  where  the  property  has  been  deliv* 
ered  to  the  plaintiff  under  proceedings  in  ths 
action,  it  is  not  necessary,  in  order  to  entitl* 
the  defendant  to  a  return,  that  he  should 
allege  affirmatively  that  he,  or  a  third  person, 
is  entitled  to  the  possession  of  the  property. 
The  general  denial,  if  the  plaintiff  ftuls  to 
prove  hia  averments,  determines  that  ths 
property  should  be  restored  to  the  defendant. 
(Pico  V.  Pico,  66  Cal.  468.) 

Cited  63  Cal.  322. 

69.  A  defendant  cannot  have  judgment  for 
a  retom  of  the  property,  or  its  value,  unless 
he  has  claimed  a  return  in  his  answer.  But 
this,  even  if  it  be  held  to  require  a  formal 
demand,  is  not  because  such  demand  is  nece^ 
sary  in  order  to  eke  out  the  denials,  or  con- 
stitutes of  itself  an  affirmative  alleeation,  but 
because  it  is  arbitrarily  made  the  dutv  of  ths 
defendant  to  assert  his  formal  claim  for  a  re- 
turn as  a  prerequisite  to  a  judgment  for  the 
return  of  the  property  or  its  value.  (Pico  v. 
Pico,  56  Cal.  463.) 

Cited  91  Cal.  292. 

70.  To  enable  defendant  to  obtain  value  of 
property  on  judgment  of  dismissal  against  the 
plaintiff  for  failure  to  appear,  the  answer  most 
contain  some  allegation  or  prayer  relative  tO' 
the  change  of  poesession  from  defendant  to 
plaintiff.  The  judgment  of  return  or  valne 
va  in  the  nature  of  a  cross-judgment,  and  must 
be  based  upon  proper  averments.  (Gonld  v. 
Scannell,  13  Cal.  430.) 

Cited  56  Cal.  469;  6  Mont.  600. 
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71.  Answer  which  denies  that  plaintifi  is 
owner  of  property  is  not  demurrable  upon 
the  ground  that  it  does  not  state  facts  aaffl- 
cient  to  constitate  a  defense  in  an  action  to  re- 
cover i)er8onal  property.  (Oarman  v.  Roes, 
•4CaL249.} 

72.  An  answer  in  an  action  of  claim  and  de- 
livery, which  denies  the  ownership  of  the 
plaintiS,  is  not  obnoxious  on  a  funeral  de- 
murrer, although  other  irrelevant  matters  are 
set  np  therein  as  a  defense.  (Laugblin  v. 
Thompson,  76  Gal.  287.) 

73.  Action  of  replevin.  It  was  allied  in 
the  answer  that  in  a  certain  action  which  the 
defendant  at  one  time  brought  against  the 
plaintiff  to  recover  the  same  property  in  con- 
troversy, judgment  of  nonsuit  was  entered 
against  the  defendant  in  the  present  action, 
and  it  was  farther  alleged  that  the  plaintiS, 
at  a  time  anterior  to  the  commencement  of 
this  action,  instituted  a  suit  against  one  Wells 
to  recover  the  same  property,  and  obtained  a 
judgment  on  the  pleadings  for  its  recovery 
-with  damages  and  costs.  These  allegations 
were,  on  motion,  stricken  out.  Held,  that  the 
matters  so  alleged  did  not  constitute  a  de- 
fense, and  were  properly  stricken  out.  (Flem- 
ii^  y.  Uawley,  65  Gal.  492.) 

74.  The  subject  matter  of  litigation  in  re- 
plevin is  the  property  mentioned  in  the  com- 
plaint, and  the  defendant  cannot,  in  his 
answer,  allege  that  the  plaintiff  has  taken 
irom  him  other  property  than  that  mentioned 
in  the  complaint,  and  ask  or  obtain  judgment 
for  its  return.  (Lovensohn  t.  Ward,  &  Gal. 
8.) 

75.  A  complaint,  in  an  action  to  recover 
personal  property,  averred  that  the  plaintiff 
was  the  owner  and  possessor  of  the  property 
at  the  time  of  the  taking  by  defendant.  The 
answer  denied  this  allegation,  and  in  addition 
averred  affirmatively  that  the  property  was 
at  that  time  owned  and  possessed  by  a  third 
person.  Held,  that  this  averment  was  but  an- 
other form  of  denial,  and  not  new  matter 
which,  under  the  system  of  replication  for- 
merly in  force,  was  admitted  by  a  failure  to 
reply.  (Woodworth  v.  Knowlton,  22  Cal. 
164.) 

Cited  81  Gal.  404;  7  Mont.  401 ;  1  Wash.  603. 

76.  A  pleading  by  a  defendant  in  an  action 
of  replevin  which  admits  the  taking  com- 
plained  of,  but  justifies  imder  legal  process, 
and  prays  judgment  for  a  restitution  of  the 
property  replevined,  or  for  its  value,  contains 
onlv  matter  of  confession  and  avoidance,  and, 
onaer  the  fifty-sixth  section  of  the  Practice 
Act,  is  deemed  controverted  by  plaintifi. 
(Stringer  y.  Davis.  86  Cal.  26.) 

77.  If,  during  the  pendency  of  an  action  to 
recover  the  possession  of  personal  property, 
and  before  the  trial  thereof,  the  defendant  has 
been  required  to  deUver  and  has  delivered  the 
property  to  another  person  entitled  to  its  pos- 
session, as  against  both  plaintifi  and  defend- 
ant, that  fact  may  be  set  np  in  the  answer,  or 
in  a  supplemental  answer,  for  the  purpose  of 
defeating  a  recovery  of  the  possession  or  of 
the  value  of  the  property.  (Bolander  v.  Gen- 
try, 86  CaL  105.) 

Answer  praying  return  of  goods  seeks  af- 
firmative relief.    See  Dismissal,  9. 


Want  of  demand  and  notice,  necessity  of 
pleading.    See  ante.  III. 

Demand,  pleading.    See  ante,  IIL 

Complaint  by  assignee,  sufficiency  of.  See 
ante,  9. 

In  action  on  replevin  bond.    See  ante,  lY. 

TI.  Jarlsdietioii  Over. 

78.  In  an  action  for  the  recovery  of  specific 
personal  property,  in  a  justice's  court,  the 
standard  of  jurisdiction  is  "  the  value  of  the 
property,"  and  it  would  seem  (though in  this 
case  held  unnecessary  to  decide)  that  the  jus- 
tice's jurisdiction  for  the  incidental  damages 
for  detention  is  unlimited ;  and  at  all  events 
the  demand  for  damages  cannot  oust  the  jus- 
tice of  jurisdiction,  if  the  value  of  the  prop- 
erty is  less  than  three  hundred  dollars.  (As- 
tell  v.  Phillippi,  66  Gal.  265.) 

Tn.  lien  «t  Third  Person  as  Defense. 

79.  In  an  action  of  claim  and  delivery,  a  de- 
fendant who  has  wrongfully  taken  possession 
of  the  property  cannot  set  up  as  a  defense 
that  other  persons  who  are  not  defendants 
have  a  lien  on  the  property  which  entitles 
them  to  its  poesession.  (Laughdin  v.  Thomp- 
son, 76  Gal.  287. 

yni.  Inconglstent  Positions  In. 

80.  The  plaintifi  in  replevin  cannot,  in  his 
complaint,  for  the  purpose  of  enabling  him  to 
sue  in  replevin,  aver  that  the  defendant  is  in 
possession  of  the  property,  and  then  on  the 
trial  recover  judgment  against  him  on  the 
ground  that  he  was  not  in  possession.  (Haw- 
kins v.  Boberts,  45  Gal.  S8.) 

Cited  94  Gal.  108. 

IX.  Evidence  and  Instrnetloiu. 

81.  In  an  action  of  claim  and  delivery  of 
personal  property,  the  books  of  account  of  a 
third  person,  not  a  party  to  the  suit,  are  in- 
admissible to  prove  the  ownership  of  the 
property.  (Watrous  v.  Cunningham,  66  Gal. 
410.) 

82.  On  the  trial  of  an  action  by  the  owner 
to  recover  personalty  from  an  officer  levy- 
ing on  it  under  attachment  against  a  third 
person,  the  ownership  of  the  property  being 
in  issue,  the  plaintifi,  after  testifying  to  his 
ownership,  and  that  the  defendant  in  the  at- 
tachment suit  was  in  poesession  under  an 
unexecuted  contract  of  sale,  was  asked  on 
cross-examination  to  describe  the  property 
which  he  sold  to  such  defendant.  Held,  that 
the  question  was  proper.  (Brichman  y.  Boss, 
67  Cal.  601.) 

83.  When  the  plaintiS  in  replevin  claims 
title  to  a  harvested  crop  by  purchase,  and  a 
part  of  the  consideration  of  the  sale  consisted 
of  certain  notes  and  a  chattel  mortgage  upon 
the  growing  crop,  such  notes  and  mortgage 
are  admissible  in  evidence  in  his  favor  in  de- 
raigning  his  title  to  the  crop.  (Byrnes  v. 
Hatch,  77  Gal.  241.) 

84.  Where,  in  an  action  to  recover  specific 
personal  property,  plaintiS  relied  exclusively 
upon  his  possession  at  the  time  of  the  taking 
by  defendant,  and  defendant,  having  first  es- 
tablished a  prima  facie  title  sufficient  to  de- 
stroy the  presumption  oi  title  in  plfdntifi 
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arising  from  his  poBsession,  then  went  further 
and  showed — plamtiff  excepting — that  plain- 
tiff obtained  tne  property  by  proceeding  un- 
der s  void  judgment,  held,  that  the  mtro- 
daction  of  this  further  evidence  by  defendant, 
showing  the  invalidity  of  the  judgment,  was 
of  no  advantage  to  him,  as  he  had  already 
rebutted  plaintiff's  case  based  solely  on  pos- 
session, and  hence  that  it  did  not  prejudice 
plaintiff,  and  is  no  ground  of  error.  (Lafon- 
taine  t.  Greene,  17  Gal.  294.) 

85.  Where  the  rendee  replevied  the  goods 
from  the  attaching  creditor,  and  only  estab- 
lished title  by  proving  a  possession  of  several 
months,  it  was  competent  for  the  defendant  in 
replevin,  on  crods-examination  of  plaintiff's 
witness,  to  ask  in  whose  possession  the  chat- 
tels were  at  a  certain  period  anterior  to  the 
possession  proved  by  plaintiff,  in  order  to 
draw  from    him,  if  possible,  the  fact  that 

Slain  tiff's  possession  was  a  fraud  to  hide  the 
ebtor's  property.     (Thomburgh  t.  Hand, 
7  Gal.  664;) 
Oited  26  GaL  218;  21  Not.  86. 

86.  For  the  purpose  of  determining  the 
value  of  the  property  at  the  place  of  deten- 
tion— and  where,  also,  delivery  should  have 
been  made — evidence  is  admissible  of  its  value 
at  the  place  of  market,  the  cost  of  tranapnrta- 
tion  thither,  and  the  usual  expenses  of  sale. 
(Hisler  v.  Oarr,  84  Gal.  641.) 

87.  In  replevin  evidence  mav  be  admitted 
of  the  highest  market  value  of  the  property 
between  the  time  of  conversion  and  trial. 
(Tally  T.  Harloe,  36  Gal.  302.) 

88.  If  answer  in  replevin  admits  valae  of 
property  averred  in  the  complaint,  evidence 
should  not  be  admitted  as  to  its  value.  (Tolly 
T.  Harloe,  36  Gal.  902.) 

Gited7Gol.  09. 

89.  In  am  action  of  replevin  for  lumber 
drifted  upon  the  land  of  another,  it  is  not  the 
duty  of  the  plaintiff  to  prove  that  the  defend- 
ant did  not  suffer  any  damage.  It  is  enough 
for  him  to  show  that  the  lumber  is  his,  that 
it  is  in  possession  of  defendant,  and  that  the 
latter  has  refused  to  deliver  it  on  demand. 
(Flanders  v.  Locke,  63  Oal.  21.) 

90.  Where  the  nrooerty  in  dispute  in  an 
action  of  replevin  for  property  seized  un- 
der execution  was  seiied  as  the  property 
of  the  husband,  under  a  money  judgment 
rendered  in  favor  of  the  wife  in  a  suit  for  a 
divorce,  it  is  incompetent  to  ^rove  that  the 
husband  had  transmitted  to  his  wife  a  loath- 
some disease  and  committed  other  acts  of 
cruelty  against  her  during  their  marriage. 
(Thomas  v.  Black,  84  Gal.  221.) 

Demand,  evidence  of.    See  ante,  m. 
Evidence  of  severance  of  money  in  balk. 
See  ante,  16. 

91.  The  plaintiff,  in  replevin,  claimed  to 
have  acquired  the  property  in  controversy  by 
purchase  from  L.  The  ownership  of  L.  was 
put  in  issue,  and  also  the  good  faith  of  plain- 
tiff's purchase.  Held,  that  it  was  error  to  in- 
struct the  jury  that,  unless  the  defendant 
showed  by  a  preponderance  of  evidence  the 
plaintiff  was  not  a  purchaser  in  good  faith  of 
the  property,  they  must  find  for  the  plaintiff, 
as  such  instruction  took  from  the  jury  the 


consideration  of  the  issae  aa  to  the  owner- 
ship of  L.    (Smith  v.  Arnold,  66  Oal.  640.) 

X.  DamacM  In* 

92.  In  an  action  to  recover  the  possesdon  of 
personal  property,  with  damages  for  its  de- 
tention, the  judgment  may  be  for  more  than 
the  value  as  alleged  in  the  complaint,  if  it  be 
within  the  ad  damnum  of  the  writ.  The 
value  of  the  property  is  only  one  predicate  of 
the  recovery.  (Goghill  v.  Boring,  16  OaL 
213.) 

OS.  Damages  may  be  claimed  and  recovered 
in  the  action  for  hoth  taking  and  detention, 
and  when  the  verdict  is  for  a  sum  certain  aa 
damages  it  will  be  presumed  to  cover  both 
grounds,  if  both  are  alleged  in  the  complaint. 
(Byan  v.  Fitzgerald,  87  Oal.  345.) 

94.  When  property  is  deUvered  and  accepted 
pending  suit,  that  is,  before  verdict,  the  dam- 
ages should  be  merely  nominaL  (Ooaroy  v. 
Jlint,  6  Gal.  327.) 

96.  Where  a  party  accepts  the  goods  whidt 
are  the  subject  of  the  suit,  the  only  damages 
that  he  can  recover  are  the  value  of  the  goods 
at  any  time  between  the  detention  and  the 
delivery,  with  interest  thereon.  (Conroy  v. 
Flint,  5  I'al.  327.) 

96.  Where  delivery  cannot  be  had,  and  only 
detention  of  property  is  complained  of,  the 
measure  of  damages,  in  respect  of  the  value 
of  property  detained,  is  its  value  at  the  place 
of  detention  when  the  action  was  commenced. 
In  such  case  the  action  bears  a  near  reeent- 
blance  to  trover,  in  which  the  value  of  the 
property  at  the  place  of  conversion  is  taken 
as  the  criterion.    ( Hisler  v.  Carr,  34  Gal.  641.) 

97.  In  replevin  for  materials  which,  befwe 
their  removal,  composed  a  fence  attached  to 
and  a  part  of  the  realty,  the  plaintiff  can  re- 
cover only  the  value  of  the  materials  after 
their  removal,  and  not  the  value  of  the  fence 
as  it  stood  before  the  removaL  (Penny becker 
V.  McDougal,  48  Oal.  160.) 

98.  Where,  in  replevin  by  general  owner  of 
property  against  one  who  has  special  interest 
therein,  the  property  has  been  delivered  to 
the  plaintiff,  the  true  value  to  be  assessed 
and  recovered  bj  the  defendant,  where  the 
suit  goes  in  his  favor,  is  the  value  of  his 
special  or  limited  interest  in  the  goods  re- 
covered.   (Pico  V.  Martinez,  66  Oal.  148.) 

99.  In  an  action  to  recover  personal  prao' 
erty  or  its  value,  interest  on  the  value  of  the 

Sropei  ty  is  allowable,  by  wav  of  damages  for 
etention,  from  the  date  of  the  wrongful  tak- 
ing.   (Schmidt  v.  Nunan,  68  GaL  371.) 

100.  In  an  action  to  recover  the  posseasion 
of  personal  property,  or  the  value  thereof  if 
delivery  cannot  be  had,  and  damages  for  the 
detention,  the  plaintiff  cannot  recover  dam- 
ages in  a  gross  sum,  and  also  damages  in  the 
form  of  interest  on  the  value  of  the  property 
from  the  time  it  was  taken.  (Freeborn  v. 
Norcroes,  49Gal.  313.) 

CHted  64  Oal.  194 :  63  OaL  874. 

101.  If  the  plaintiff  in  replevin  takes  poa- 
aession  of  the  proi>erty  when  the  suit  is  com- 
menced, and  we  jury,  on  the  trial,  find  for 
the  defendant,  and  assess  the  value  of  the 
property  at  a  time  sabaeqaent  to  the  takings 
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tiiey  cannot  add  to  this  value  interest  from 
the  time  of  the  taking  np  to  the  time  the  valae 
vas  aaseased.  (Aiherton  t.  Fowler,  46  Cal. 
323.) 

102.  An  action  being  for  the  recovery  of 
poasession  of  personal  property,  and  not  for 
Its  conversion,  it  was  error  for  the  court  to  in- 
clude in  the  indgment  the  money  expended 
by  the  plaintis  in  the  pursuit  of  the  property. 
(Redington  v.  Nnnan,  60  Cal.  6S2.) 

Oted  85  Cal.  193. 

103.  Section  2300  of  the  Political  Code, 
which  authorizes  either  of  disagreeing  parties 
as  to  damages  for  drifted  lumber  to  select 
"  two  disinterested  citizens  of  the  connty,  who 
may  hear  proofs  and  determine ' '  the  damages, 
does  not  impose  any  duty  on  either  party,  oe- 
caose  it  does  not  propose  an  intelligible  mode 
of  selecting  appraisers.  (Flanders  T.  Locke, 
63CaL21.} 

XI.  Terdlet. 

101.  In  an  action  against  a  sheriff  to  recover 
peisonal  property,  or  its  value,  and  damages 
lor  the  detention,  the  court  instructed  the 
jury  to  render  a  verdict  for  the  plaintiff  for 
the  property,  and  to  find  the  value  of  the 
property  and  the  damages.  The  jury  found 
ana  returned  a  verdict  for  the  plaintiff  for  the 
valae  of  the  property  and  damages,  but  did 
not  find  for  the  plaintiff  for  the  property. 
Held,  this  was  error,  as  under  this  verdict 
and  the  judgment  thereon  the  defendant 
ODuld  not  have  elected  to  deliver  the  property. 
(Norcross  v.  Nunan,  61  Cal.  640.) 

106.  In  an  action  for  the  recovery  of  specific 
personal  property,  if  the  jury  find  that  the 
piaintiff  is  entitleid  to  the  possession,  they  are 
not  required  to  find  the  value  of  the  property, 
if  it  h^  been  delivered  to  the  plaintiff.  (Ca- 
mthers  v.  Heneley,  90  Cal.  659.) 
Cited94  0aL316.. 

106.  Where  an  action  of  replevin  is  tried  by 
a  jury,  a  verdict  which  fails  to  find  the  value 
of  the  property  is  insufficient,  and  cannot  be 
corrected  oy  reference  to  a  note  of  the  phono* 
pa]^  reporter  in  his  report  of  the  proceed- 
ings on  the  trial.  (Stewart  v.  Taylor,  68  Cal. 
6.) 

107.  The  action  waa  brought  in  a  justice's 
mart  for  the  claim  and  delivery  of  certain 
personal  property,  or  for  its  value  in  case  a 
delivery  could  not  be  had,  and  for  damages 
ior  the  detention  thereof.  The  jnrjr  returned 
I  general  verdict  in  favor  of  the  plaintiff,  less 
damages  claimed,  but  did  not  find  in  their 
verdict  the  value  of  the  property.  The  jua- 
tioe  thereupon  entered  judgment  in  favor  of 
the  plaintiff  for  the  return  of  the  property,  or 
for  Its  value,  as  alleged  in  the  complaint,  in 
caw  a  return  could  not  be  had.  Held,  that 
the  judgment  was  not  void,  although  the  ver> 
diet  was  erroneous  in  not  specifically  finding 
the  value  of  the  property,  and  that  a  writ  of 
mandate  would  he  to  compel  the  justice  to 
isme  an  execution  thereon.  (Hogue  v.  Fan- 
ning, 78  Cal.  54.) 

108.  In  an  action  of  claim  and  delivery,  it 
b  not  necessary  that  the  verdict  shall  provide 
for  any  delivery  of  the  property,  if  such  could 
he  had.    (£yan  v.  Fitzgerald,  87  Cal.  345.) 


109.  When  the  verdict  finds  that  plaintiff 
has  the  right  of  possession,  the  right  to  a  de- 
livery, if  it  can  ae  had,  or  if  not,  to  the  value 
of  the  property  as  found  by  the  jury,  in  the 
alternative,  is  a  conclusion  of  law,  which  the 
judgment  must  contain,  but  not  the  verdict. 
(Ryan  v.  Fitzgerald,  87  Cal.  345.) 

110.  In  an  action  of  claim  and  delivery, 
where  the  defendant  demands  a  return  of  the 
property,  and  the  verdict  of  the  jury,  in  favor 
of  the  defendant,  is  special  as  to  the  value  of 
the  property,  and  general  upon  all  the  other 
issues,  it  is  sufficient  to  justify  an  alternative 
judgment  for  the  return  of  the  property,  or 
for  Its  value  in  case  a  delivery  cannot  be  had, 
and  is  not  rendered  defective  because  not  Epe  - 
cially  finding  in  the  alternative  "itfr  the  re- 
turn of  the  property."  (Etchepare  V.  Aguirre, 
91  Cal.  288.) 

ated  92  Cal.  226. 

111.  In  an  action  to  recover  the  possession 
of  certain  personal  property,  and  for  damages 
for  its  detention,  wnen  the  answer  denies  all 
the  material  averments  of  the  complaint,  a 
verdict  for  the  defendant  for  one-half  of  the 

Sroperty,  which  is  silent  as  to  the  other  half, 
oes  not  respond  to  the  issues,  and  is  a  nul- 
lity, and  any  judgment  entered  thereon  should 
be  set  aside,  (Muller  v.  Jewell,  66  Cal.  216.) 
Cited  87  Cal.  347. 

Verdict  in,  when  carries  costs.  See  Costs, 
12. 

Xn.  Judgments. 

112.  Where,  to  an  action  by  P.  and  R.  against 
Putnam  and  others  for  the  recovery  of  four 
mules,  their  harness,  a  wagon,  and  a  saddle, 
or  their  value,  Putnam,  in  answer,  claimed 
title  and  right  of  possession  of  three  of  the 
mules,  without  designating  which  ones,  and 
judgment  passed  for  Putnam  for  the  four 
mules,  or  their  value,  which  were  valued  to- 
gether only  in  a  gross  sum.  Held,  (1)  that 
the  judgment  was  not  authorized  by  the  plead- 
ings ;  and  (2)  that  as  the  judgment  cannot  be 
modified  for  want  of  data,  it  must  be  reversed, 
and  a  new  trial  granted.  (Putnam  v.  Lam- 
phier,  36  Cal.  151.) 

113.  In  an  action  of  claim  and  delivery,  a 
judgment  that  the  plaintiff  have  and  recover 
"  the  possession  of  the  personal  property  in 
the  complaint  herein  described  "  is  not  void 
for  uncertainty,  if  the  complaint  spedfically 
describes  the  property  sued  for.  (Hogue  v. 
Fanning,  73  Cal.  54.) 

114.  A  judgment  for  the  possession  of  per- 
sonal property,  which  merely  describes  it  as 
"two  stallion  horses,"  and  does  not  refer  to 
any  pleading  or  other  paper  for  further  de- 
scription, is  bad  for  uncertainty,  and  will  be 
reversed.    (Cooke  v.  Aguirre,  86  Cal.  479.) 

1 15.  In  replevin,  where  the  judgment  for  the 
plaintiff  describes  the  property  to  be  restored 
as  "  buckwheat,  valued  at  three  hundred  and 
sixty-five  dollars  and  seventy-five  cents,"  the 
description  is  insufficient  to  sustain  the  judg- 
ment, unless  the  judgment  refer  for  a  fuller 
description  to  the  complaint,  and  there  is  a 
more  definite  description  in  the  complaint. 
(Welch  V.  Smith,  45  Cal.  230.) 

Cited  86  Cal.  483;  2  Idaho,  888. 

116.  The  omission  to  specify  the  property  of 
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which  restitution  is  to  be  made  is  erroneous. 
(Campbell  v.  Jones,  38  Cal.  507.) 
Diatingoished  1  Idaho,  N.  S.,  654. 

117.  A  judgment  in  replevin  must  be  in  the 
form  TO«8cribed  by  section  667  of  the  Oode  of 
Civil  Procedure.  (Berson  v.  Nunan,  63  Oal. 
560.) 

Cited  67  Cal.  606s  68  Cal.  6:  78  Cal.  578:  85 
Cal.  195;  86  Cal.  483;  8»  Cal.  606;  01  Cal. 
315,  316. 

118.  In  an  action  under  the  code  to  recover 
possession  of  personal  property,  the  judgment, 
if  in  favor  of  the  plaintiff,  must  be  entered  in 
the  alternative  for  the  possession  of  the  prop- 
erty, or  its  value  in  case  a  delivery  cannot  be 
had.  (McCue  v.  Tunstead,  66  Cal.  486 ;  Camp- 
bell V.  Jones,  38  Cal.  507,  cited  66  Cal.  487; 
Stewart  v.  Taylor,  68  Cal.  6,  cited  86  Cal.  473; 
Myers  v.  Moiilton,  71  Cal.  498 ;  Washburn  v. 
Huntington,  78  Cal.  673,  cited  91  Cal.  292; 

JCooke  V.  Afroirre,  86  Cal.  479;   Claudius  v. 
Aguirre,  89  Cal.  501,  cited  90  Cal.  561.) 

119.  In  an  action  by  the  owner  to  recover 
personalty  from  an  oflScer  levying  on  it  under 
attachment  against  a  third  person,  the  judg- 
ment, if  in  favor  of  the  plaintiS,  must  be  in 
the  alternative  form  required  by  section  667 
of  the  Code  of  Civil  Procedure,  although  the 
property  had  been  delivered  to  him.  (Brich- 
man  v.  Ross,  67  Cal.  601.) 

Cited  85  Cal.  196;  89  Cal.  506;  91  Cal.  316, 
316. 

120.  In  an  action  of  replevin,  where  the 
defendant  has  required  the  return  of  the 
property,  and  given  an  undertaking  for  such 
purpose,  a  judgment  for  plaintiff,  in  order  to 
nold  the  sureties  on  the  undertaking,  must  be 
in  the  alternative,  as  required  by  sections  104, 
177,  and  210  of  the  Practice  Act.  (Nickerson  v. 
Chatterton,  7  Cal.  568.) 

Cited  7  Cal.  390;  8  Cal.  448;  24  Cal.  149; 
doubted  1  Mont.  692,  695. 

121.  A  judgment  for  the  return  of  the  prop- 
erty or  the  value  thereof,  but  which  omits 
from  the  judgment  for  value  the  clause  "in 
case  a  return  cannot  be  had,"  is  not  sufficient 
in  form  or  substance,  under  section  667  of  the 
Code  of  Civil  Procedure,  and  upon  appeal 
therefrom  the  court  below  will  be  directed  to 
set  it  aside  and  enter  an  alternative  judgment 
in  conformity  with  the  statute,  where  the 
verdict  is  sufficient  to  authorise  it.  (Etche- 
pare  ▼.  Aguirre,  91  Cal.  288.) 

122.  In  an  action  to  recover  the  possession 
of  personal  property,  where  there  is  nothing 
in  the  record  that  shows  that  a  delivery  can- 
not be  had,  and  the  verdict  implies  that  the 
property  is  susceptible  of  delivery  by  the  de- 
fendants, and  finds  for  its  return  or  value  in 
a  specified  sum,  a  judgment  for  the  plaintiffs 
merely  for  the  value  of  the  property,  and  not 
for  the  possession,  or  the  value  thereof  in  case 
a  delivery  thereof  cannot  be  had,  is  not  in 
conformity  with  the  statute;  but  the  error 
can  be  corrected  by  an  amendment  of  the 
judgment  to  correspond  with  the  verdict. 
(Meads  v.  Lasar,  92  Cal.  221.) 

Cited  93  Cal.  531. 

123.  In  an  action  of  claim  and  deliverer  of 
several  articles  of  personal  property,  a  portion 
of  which  has  been  disposed  of  by  the  defend- 


ant so  that  a  return  of  all  cannot  be  had,  it  is 
not  necessary,  in  support  of  a  judgment  for 
the  plaintiff,  that  the  court  should  find  the 
character  or  value  of  the  articles  which  can 
be  returned,  or  that  the  judgment  should  be 
entered  in  the  alternative.  In  such  a  case,  s 
judgment  for  the  value  of  the  entire  property 
18  proper.  (Burke  v.  Koch,  76  OaL  366.) 
Cited  89  Cal.  605. 

124.  In  an  action  to  recover  the  possession 
or  value  of  certain  personal  property,  where 
the  property  has  been  delivered  to  the  plain- 
tiff, and  the  action  is  dismissed  without  trial, 
a  judgment  requiring  merely  that  plaintifi  re- 
turn the  propertv  described  m  plaintiff's  com- 
plaint to  defenaant  without  an  alternative 
pdgment  for  its  value  is  not  erroneous.  A 
ludgment  in  the  alternative  form  preacribed 
by  section  667  of  the  Code  of  Civil  Procedure 
is  required  only  in  cases  where  judgment  is 
entered  after  trial.  And  if  an  alternative 
judgment  were  proper,  the  plaintiS  could  not 
complain  of  the  failure  to  give  to  the  defend- 
ant an  alternative  judgment  for  the  value  of 
the  property.  (Kneebone  v.  Kneebone,  8S 
Oal.  616.) 

125.  If,  on  the  trial  of  an  action  of  replevin, 
it  appears  that  the  personal  property  lA  con- 
troversy has  been  hopelessly  tost,  or  has  been 
destroyed,  so  that  a  judgment  for  its  delivery 
would  be  unavailing,  judgment  for  damages 
alone,  without  judgment  for  its  possession,  is, 
at  mostj  a  technical  error,  for  which  the  Judg- 
ment will  not  be  reversed.  (Brown  v.  J<^- 
son,  45  Cal.  76.) 

Cited  61  Cal.  97, 100;  76 Oal.  359;  89  Oal.  605; 
90  Cal.  560;  2  Idaho,  377.  . 

126.  Where  such  judgment  was  rendered, 
and  the  record  does  not  show  the  contrary, 
the  presumption  is  that  the  facts  warranted 
the  judgment.  (Brown  v.  Johnson,  45  Cal.  76.) 

127.  In  an  action  of  claim  and  delivery, 
where  the  evidence  shows  that  the  goods  were 
confused  and  mixed  with  other  goods  belong- 
ing to  the  defendant,  so  that  they  were  not 
distinguishable,  it  is  not  necessary  that  a 
judgment  for  the  plaintiff  should  be  m  the  al- 
ternative form.  (Seligmaa  t.  Armando,  94 
Cal.  314.) 

128.  Where  the  action  was  replevin  in  Hxe 
detinet,  and  the  court  found  that  the  value 
of  the  property  was  six  hundred  dollars,  that 
the  plamtiS  was  its  owner  and  entitled  to  its 
possession,  and  that  the  defendant  detained  it 
from  him,  and  then  gave  judgment  in  favor 
of  the  plaintiff  for  the  property,  or  for  the 
sum  of  one  hundred  ana  seventy-six  dollars 
and  twenty  cents,  at  the  option  of  the  defend- 
ant, held,  to  be  error,  (1)  because  it  gave 
the  defendant  the  option  to  retain  the  prop- 
erty by  paying  a  named  sum;  and  (2)  be- 
cause the  sum  to  be  paid  was  less  than  the 
value,  as  found.  (Cummings  v.  Stewart,  42 
Cal.  230.) 

Cited  66  Cal.  487;  18  Or.  585. 

129.  In  an  action  to  recover  possession  cl 
personal  property,  if  the  plaintiS  takes  tlM 
property  at  the  commencement  of  the  action, 
and  the  defendant  prays  a  return  of  it,  and 
the  defendant  was  entitled  to  the  property  at 
the  commencement  of  the  action,  but  his  right 
has  ceased  and  vested  in  the  plaintiff  before 
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trial,  {be  judgment  should  leave  the  property 
in  pudntifi'B  posaeBsion,  but  award  coets  to 
defendant.  (O'Connor  t.  Blake,  29  CaL  812.) 
Cited  86  CaL  110;  56  ChI.  458. 

130.  Jadf^ent  of  nonsuit  in  an  action  of 
replevin  does  not  entitle  the  defendant  to  a 
return  ol  the  property.  (Fleming  v.  Wells,  65 
Cal.  836,  340.) 

131.  Section  177  of  the  Practice  Act,  relat- 
ing to  the  verdict  in  replevin,  applies  only 
vhere  the  issues  of  the  case  have  been  sut^ 
mitted  and  passed  on  by  the  jury,  and  not  to 
a  case  of  judgment  of  nonsuit.  (Ginica  v.  At- 
wood,  8  CM.  446.) 

132.  Judgment  for  return  of  the  property  ia 
only  appropriate  when  in  favor  of  defendant. 
(Campbell  y.  Jones,  38  Cal.  507.) 

ated  66  Cal.  487. 

183.  A  defendant  who  recovers  a  judgment 
in  an  action  of  replevin,  where  the  property 
has  been  delivered  to  the  plaintiff,  is  entitled 
to  a  judgment  for  a  return  of  all  the  property, 
and  if  it  cannot  be  returned,  then  to  a  judg- 
ment for  the  value  of  the  whole.  It  is  not 
necessary  to  the  validity  of  the  judgment  that 
the  separate  value  of  each  article  sued  for  be 
found  by  tlie  court.  (Whetmore  v.  Bupe,  65 
Cal.  237.) 
<Xted  75  Cal.  359;  80  Oal.  604.  505. 

134.  Id  an  action  of  replevin  by  W.,  it  ap- 
peared, on  the  trial,  that  the  property  sued 
nv  belonged  to  him  and  one  F.,  a  third  party, 
and  the  jury  returned  a  general  verdict  for  the 
defendants,  and  the  court  gave  judgment  for 
•  return  of  the  property  to  the  defendants. 
Held,  that  there  was  no  error  in  the  judgment. 
(Waldman  v.  Broder,  10  Oal.  378.) 
Cited  65  Cal. 237;  83  Cal.  648;  89  Cal.  605;  91 
Cal.  292;  2  Idaho,  876;  8  Wash.  262. 
185.  The  power  of  the  court  to  refuse  a  re- 
turn, where  the  defendant  has  lost  his  right  to 
it  pending  the  suit,  does  not  depend  upon  al- 
legations of  the  answer,  but  is  employed  upon 
equitable  principles,  and  because  it  would  not 
be  advisable  to  return  the  property  to  defend- 
ant, merely  that  it  might  Main  be  replevied 
by  the  plamtiff .    (Pico  v.  Pico,  66  Cal.  463. ) 

136.  A  plaintiS,  not  being  the  owner  of 
goods,  who  replevies  them  from  the  real 
owner,  holds  them  in  his  own  wrong  and  at 
his  own  risk,  and  when  judinnent  is  rendered 
against  him  for  the  return  of  the  property  or 
its  value,  he  cannot  be  excused  from  satisfying 
the  iodgment  under  a  plea  that  the  property 
has  been  lost  in  his  hands,  even  by  act  of  God. 
(De  Thomas  v.  Witherby,  61  Cal.  92.) 

Cited  65  Cal.  238 ;  89  Cat.  604. 

137.  In  an  action  of  claim  and  delivery 
•gainst  defendants  who  are  sued  jointly,  a 
joint  judgment  in  their  favor  is  not  erroneous, 
although  each  of  the  defendants  answered 
Mparately.     (Myers  v.  Moulton,  71  Cal.  498.) 

138.  An  alternative  judgment  in  the  form 
mial  in  actions  of  claim  and  delivery  of  per- 
•onal  property  is  satisfied  by  a  voluntary  re- 
tam  of  the  property  prior  to  the  entry  of  the 
judgment.  The  party  obtaining  the  judgment 
18  not  entitled  to  IJoth  property  and  value, 
»nd  having  received  the  property,  equity, 
treating  that  as  done  which  ought  in  justice 
to  be  done,  will  consider  it  as  received  m  sat- 


isfaction of  the  judgment,  and  enjoin  its  fur- 
ther execution.  (Thompson  v.  Laughlin,  91 
Cal.  313.) 

Judgment  of  return  of  property,  what  alle- 
gations in  answer  necessary.    See  ante,  58. 

Pleading,  where  specific  delivery  desired. 
See  ante,  68,  69. 

Pleading  necessary  to  enable  defendant  to 
recover  value     See  ante,  70. 

Judgment  in,  as  evidence  of  title.  See  Judg- 
ments, 279 ;  Trover,  84. 

Alternative  judgment,  enjoining  where  prop- 
erty returned,    isee  Injunctions,  73. 

Judgment  in  ia  not  a  bar  to  trover.  See 
Trover,  38. 

Monsnit  in,  effect  of.    See  Nonsuit,  58. 

XIU.  Findings. 

139.  In  an  action  of  replevin  the  court  must 
find  upon  the  issue  of  value  and  damage. 
(Thompson  v.  C!orpetein,  52  Cat.  653.) 

140.  In  an  action  for  the  claim  and  delivery 
of  a  stated  number  of  hogs,  of  which  the  ag- 
gregate value  only  is  alleged  in  the  complaint, 
a  finding  that  each  hog  was  of  the  value  ot 
four  dollars  is  proper,  and  will  be  held  sup- 

Sorted  by  the  evidence,  when  the  only  evi- 
ence  of  their  value  is  that  they  were  worth 
four  or  five  dollars  a  head.  (Buick  y.  Black, 
74  CaL  520.) 

Separate  value  of  each  article  need  not  be 
found.    See  anto,  133. 

141.  In  an  action  to  recover  the  possession 
of  personal  property  under  section  667  of  the 
Code  of  Civil  Procedure,  it  is  essential,  to  sus- 
tain a  judgment  for  tlie  plaintiff,  that  the 
court  should  find  that  he  is  entitled  to  a  re- 
covery of  the  property  sued  for.  A  finding 
that  he  is  entitled  to  a  judgment  for  a  partic- 
ular amount  is  not  a  compliance  with  the 
statute.  (Washburn  y.  Huntington,  78  CaL 
673.) 

142.  Legal  effect  of  finding  for  defendants, 
on  question  of  plaintiff's  right  to  property, 
was  to  entitle  the  defendants,  from  whom  the 
property  was  taken,  w  its  restoration.  (Wald- 
man y.  Broder,  10  CaL  378.) 

143.  In  an  action  for  the  recovery  of  per- 
sonal property,  where  the  complaint  alleged 
the  plaintiff's  ownership  and  right  to  imme- 
diate possession  of  the  property,  giving  its 
value,  and  its  wrongful  taking  and  detention 
by  the  defendant,  to  his  damage  in  a  certain 
sum,  and  the  defendant  answered,  denying 
all  the  allegations  of  the  complaint  except  the 
value,  if  no  findings  are  made  upon  the  issues 
as  to  whether  the  plaintiff  was  entitled  to  the 
possession  of  the  property  or  whether  he  was 
damaged  by  the  taking,  a  judgment  for  the 
return  of  the  property  will  be  reversed  upon 
appeal.    (Cooke  v.  Aguirre,  86  Cal.  479.) 

144.  In  an  action  for  the  recovery  of  per- 
sonal property,  where  the  property  had  been 
delivered  to  the  plaintiS  pending  the  suit,  and 
the  answer  was  a  general  denial,  without  any 
claim  for  a  return  of  the  property,  the  case 
was  referred  to  a  referee  for  trial,  who  found 
the  value  of  the  property,  and  that  the  plain- 
tiff was  not,  at  the  commencement  of  the  ac- 
tion, or  at  all,  the  owner  or  entitled  to  the 
possession  of  the  property,  and  reported  a 
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jadgment  for  a  return  of  the  property  or  ita 
value;  and  the  court  thereupon  permittei  the 
defendant  to  amend  his  answer  by  meerting 
a  claim  for  the  return  of  the  property,  and 
the  judgment  of  the  referee  was  entered, 
Held,  (1)  that  the  referee  properly  found  the 
value  of  the  property,  because  it  was  denied 
by  the  answer,  and  the  jurisdiction  of  the 
court  depended  on  it;  (2)  that  the  finding 
that  plaintiff  was  not  entitled  to  the  posses- 
sion was  in  effect  a  finding  that  defendant 
was  so  entitled;  (8)  that  as  to  the  questaon 
whether  the  right  to  the  possession  had 
passed  from  the  defendant  to  the  plaintiff 
pending  the  suit,  that  question  was  not  pre- 
sented by  the  pleadings,  and  that,  if  construct- 
ively put  in  issue  by  the  original  pleadings, 
it  was  disposed  of  by  the  findings ;  (4)  that 
the  facts  found  would  have  fully  suatamed  the 
judgment  entered,  had  the  original  answer 
contained  a  formal  claim  for  a  return  of  the 

Eroperty;  (5)  that  a  formal  claim  would  not 
ave  broadened  the  issues,  and  that  therefore 
the  court  did  not  err  in  permitting  it  to  be 
inserted.    (Pico  v.  Pico,  56  Cal.  463.) 

XIY.  ExeenttOB  »b4  Costs;  Appeal. 

145.  In  an  action  of  claim  and  delivery, 
where  a  judgment  is  rendered  in  favor  of  the 
plaintiff  for  the  return  of  the  number  of  hogs 
sued  for,  or  for  their  value  at  four  dollars  a 
head  in  case  a  delivery  could  not  be  had,  and 
the  sheriff  returns  such  part  only  of  ttie  hogs 
as  he  is  able  to  find,  an  execution  for  the  value 
of  the  hogs  not  returned  may  be  enforced 
against  the  defendant.  (Black  v.  Black,  74 
^1.  620.) 

146.  If,  in  an  action  of  replevin,  the  plead- 
ings admit  the  property  to  be  worth  seven 
hundred  dollars,  and  the  jury  award  part  of 
it  to  each  party,  and  find  the  value  of  the  i»rt 
awarded  to  defendant  to  be  such  sum  as  de- 
ducted from  seven  hundred  would  leave  over 
three  hundred  dollars,  the  court  may  allow 
the  plaintiff  hia  costs.  (Bohr  v.  McCaig,  33 
Oal.  300.) 

Mandamus  to  compel  issuance  ot  execu- 
tion.   See  ante,  107.  ,    „     ^    ^ 
OoBta  on  modification  on  appeal.  Bee  Ooats, 

Percentage  not  recoverable  on  alternative 
judgment  in.    See  Oosts,  21. 

Presumption  in  favor  of  judgment.  See 
Appeals,  2807. 

Modification  of  judgment  m,  on  appeal. 
Bee  Appeals,  3040. 

Appeal,  final  judgment  not  directed,  when. 
See  Appeals,  3068. 

Bond  to  stay  execution.   See  Appeals,  1766. 

Sureties  on  appeal  in,  liability  oi.  See  Ap- 
peals, 757. 

Complaint  in  action  against  anreties  on  ap- 
peaL    Bee  Appeals,  783. 

BEPUCATIOK. 

New  matters  contained  in  answer,  replica- 
tion to.    Bee  Pleading  and  Practice,  yill,  12. 

On  application  for  letters  of  administration. 
Bee  Executors  and  Administrators,  1,  2. 

BEP0BTEB8. 

See  Shorthand  Reporters. 


BEPOBTS. 

Commissioners  to  change  grade,  report  oL 
See  Streets,  XI,  2. 

Commissioners  to  open  streets,  report  of. 
See  Streets,  IX,  4. 

Commissioners  to  assess  land,  rroort  ot. 
See  Swamp  and  Overflowed  Lands,  XVII,  S, 
k.  B.  ^ 

Referees,  reports  of.    See  Reference,  IX. 

Exchange  bwurd,  reports  <rf  as  evidence. 
See  Evidence,  III,  5. 

BEFBESEirrATIOllS. 

False.    See  Fraud,  I,  & 

BEFBESEXTATIYES. 

See  L^ialatnre. 

BEPUDIATIOir. 

Trustee,  repudiation  by.  See  Trusts  and 
Trustees,  1, 2.  ,  „     „^  ^    „ 

Bute,  power  to  repudiate.    See  State,  11. 

BEFUeiTAKCIlES. 

See  Pleading  and  Practice,  IX,  7.  ^^ 
Statutes,  repugnant.    See  Statutes,  Vlll, 


IB 

Description,  repugnant.    Bee  Deeds^  VI,  5. 
Conflict  between  general  and  special  ver- 
dict.   See  Verdict,  X. 
Wills,  repugnancies  in.    See  Wills,  XI,  o. 

BEPVTATIOH. 

Evidence  of.    See  Criminal  Law,  XVIII, 
14,  m;  Libel,  IV,  4,  c  . 

Iteceased ,  reputation  of.    See  Cnnunai  law, 
XXI,  31,  i,  F.  _. 

Witnesses,  reputation  oL    Bee  Witnesses, 
VU,7,Vin.  ^.       c      ^:^ 

Evidence  of  to  prove  ownership.    Bee  ISn- 
dence,  600. 

BEqUISITIONS. 

Bcbod.    See  Schools,  Z. 

BE8  IBJVDICATA. 

See  Judgments. 
Doctrine  does   not  apply  to  writs.    See 
Pleading  and  Practice,  691. 

BESCISSlOir  OP  COmrBACTB. 

I.  Contracts  Against  Pnblle  Poller. 

n.  Agreement  to  Beseind  or  Caneel. 

III.  Gronnds  of. 

1.  Construction  of  Code;  SubttajUnU 
Oroundt  Neeeuary. 

2.  In»oher>ey. 
8.  Fraud. 
4.  Jnadequacyor  Failure  of  Connor 

eration;  Weakneu  of  Mind;  tt»- 
due  Infiuenee. 
6,  Defect  or  Failure  of  JVtfe. 

6.  Mittake. 

7.  InabilUy  or  Failure  to  Perform. 
IT.  Party  Violating  Contract  or  Pre- 
venting Performance;  Waiver  9t 
Bight  to. 
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T.  H«w  Effected. 

1.  Heseiakm  Mutt  be  Entire. 

2.  Hestoring  Contid^ration  and  Plof 

ing  Party  in  Suuu  Quo. 

a.  Necessity  of. 

b.  Sufficiency  of ;  Pleading  of. 
8.  Diligence. 

TL  Cevplaliit  In  Sntt  for. 
Til.  Jarisdlcttoa  Orer  8slt}  Confllet  of 

Laws  as  to. 
TIU.  Completloii  of;  Effeet  and  Enforee- 
aent  of  Keselssion ;  Bight  of  Aetlon 
After. 

Contracts  of  county,  rescission  oL  See 
Counties,  VIL 

Grantee  of  cotenant,  right  to  rescind.  See 
Cotenancy,  65. 

Rescission  of  sale  made  through  broker. 
See  Brokers,  9. 

Assignee  of  invalid  contract,  nghts  of  to 
lescind.    See  Husband  and  Wife,  429,  et  seq. 

Contract  of  corporation  with  director,  res- 
dsion  of.    See  Corporations,  528. 

Slate,  how  only  can  rescind  contract.  See 
Prisons,  21,  et  seq. 

When  concurrent  remedy  with  cancellation. 
See  Eqoity,  44. 

Trust  agreement  cannot  be  enforced  in  ac- 
tion to  rescind,  when.  See  Trusts  and  Trus- 
tees, 209. 

I.  Contracts  Against  Fablle  PoUej. 

1.  There  can  he  no  rescission  of  a  contract 
■gamat  public  policv.  Such  contract  is  void 
u  its  inception,  and  there  is  nothing  to  re- 
adnd.    (Martin  v.  Wade,  37  Oal.  168.) 

n.  Agreeaeat  to  Beselnd  or  Caneel. 

2.  A  parol  agreement  to  rescind  a  contract 
pnder  seal  is  good,  if  such  parol  agreement 
ii  executed ;  and  snch  agreement  may  be  pre- 
auned  from  the  acts  of  the  parties.  (Greim 
T.  Wells,  2  Cal.  584.) 

(Sted  4  Oal.  330. 

S.  Where  the  vendor  of  land  im%ed  that  if 
the  purchaser  should  be  dissatisned  with  the 
parcbase  at  the  end  of  one  year,  when  the 
nlance  of  the  purchase  price  beicame  pay- 
able, he  would  return  the  money  received, 
with  interest,  provided  the  purchaser  gave 
lum  thirty  days  notice  and  a  surrender  of  the 
title  to  the  land  purchased,  it  is  not  prema- 
ture for  the  purchaser,  at  a  time  more  than 
thirty  days  before  the  end  of  the  year,  to  give 
vritten  notice  of  his  dissatisfaction  and  de- 
muid  the  return  of  the  purchase  money,  with 
interest,  and  offer  to  surrender  the  title, 
though  the  vendor  could  not  be  required  to 
Rtom  the  money  before  the  end  of  the  year. 
(Herberger  v.  Husman,  90  Cal.  583.) 

4.  W.  enters  into  a  contract  with  S.  for  the 
parcbase  from  him  of  land  for  twenty-five 
thoagand  dollars,  four  thousand  dollars  cash, 
ten  thousand  five  hundred  dollars  October  15, 
lo58,  remainder  in  a  year  thereafter.  Cash 
P»yment  was  made,  and  W.  took  and  held 
PMseamon  for  nearly  a  year.  The  parties 
uien  indorsed  on  the  contract  this  agree- 
ment, to  wit:  "For  value  received,  we  hereby 
cancel  the  annexed  and  within  agreement, 

*nd  mutually  agree  and  discharge  each  other 

Cu.  Diexn;  Vou  UL—1S6 


from  all  the  covenants  and  wreements 
therein  contained ;  and  the  said  Winton,  the 
purchaser,  hereby  surrenders  possession  of 
the  within  described  premises  to  the  said 
Spring."  Held,  that  W.  cannot  recover  the 
four  thousand  dollars  paid;  that  the  word 
"  cancel,"  as  used,  is  not  equivalent  to  "  re- 
scind " ;  and  that  as  nothing  is  said  in  the 
agreement  about  putting  the  parties  in  statu 
quo,  and  refunding  the  four  thousand  dollars, 
tne  true  consideration  is,  that  the  parties 
meant  to  exclude  what  they  did  not  directly 
express.  (Winton  v.  Spring,  18  Cal.  451.) 
Cited  86  Cal.  359. 

ni.  ttronnds  of. 

/.  CoMtnietion  of  Cod*;  Subtiantial  Oroundt 

5.  There  must  be  some  substantial  reasons 
shown  when  courts  are  called  upon  to  set 
aside  contracts,  and  a  court  of  chancery,  par- 
ticularly, will  not  act  when  it  is  kept  in  the 
dark  as  to  the  reasons  or  purposes  of  a  trans- 
action, in  reference  to  which  relief  is  sought. 
(Scanlan  v.  Gillan,  6  Cal.  182.) 

6.  Sections  3406  and  8408  of  the  Civil  Code, 
authorising  courts  to  rescind  contracts  upon 
application  of  the  party  aggrieved,  give  no 
riglits  to  the  parties  not  accorded  by  courts 
of  equity  prior  to  their  adoption.  (Toby  v. 
Oregon  Pac.  E.  R.  Co.,  98  Cal.  490.) 

Construction  of  code  providing  for  rescis- 
sion for  failure  of  consideration.  See  post, 
35. 

2.  lnaoh»nef. 

7.  Equity  can  relieve  by  granting  rescission 
of  contract,  upon  the  allegation  of  the  insol- 
vency of  the  grantor  and  his  inability  to 
respond  in  damages  to  an  action  upon  the 
covenant,  a  permanent  outstanding  title  in 
another,  and  an  offer  to  redeliver  possession 
and  account  for  the  rents  and  profits.  (Nor- 
ton Y.  Jackson,  6  Cal.  262.) 

3.  Fraud, 

8.  It  does  not  require  mutual  consent  of 
the  parties  to  rescind  a  contract  for  fraud  or 
mistake;  but  either  party  may  rescind  when 
consent  was  given  by  mistake  or  obtained  by 
fraud.   (Loaisa  v.  Sui>erior  Court,  85  Cal.  11.) 

9.  Party  injured  bv  misrepresentations  of 
material  facts  may  elect  to  rescind  the  con- 
tract, or  proceed  upon  the  covenants  of  his 
deed.    (Alvarez  v.  Brannan,  7  Cal.  503.) 
Cited  22  Cal.  604;  85  Cal.  30. 

10.  When  the  consent  of  purchasers  to 
make  a  purchase  of  land^  and  to  deliver 
moneys  and  securities  in  consideration 
thereof,  is  procured  by  fraudulent  misrepre- 
sentations as  to  the  value  of  the  land,  know- 
ingly made  by  the  vendor,  and  would  not 
have  been  given  but  for  such  fraud,  there  is 
no  valid  and  binding  contract  between  the 
parties,  and  it  may  be  rescinded  by  the  de- 
frauded party.  (Loaisa  v.  Superior  Court,  85 
Oal.  11.) 

11.  Where  the  purchaser  is  induced  by  the 
fraudulent  representations  of  the  seller  to 
make  a  purchase  of  mining  stock,  he  may, 
within  a  reasonable  time,  by  restoring  the  sel- 
ler to  the  situation  he  was  in  before  the  sale, 
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rescind  the  contract,  and  reeiBt  the  payment 
of  the  note  given  lor  the  property.    (Gifford 
V.  Carvill,  29  Cal.  589.) 
Cited  99  Cal.  226. 

12.  A  misrepresentation  of  the  valne  of  a 
business  and  goodwill  knowingly  made  by 
the  vendors,  the  purchaser  being  ignorant  of 
the  true  value,  is  fraudulent,  anil  entitles  the 
purchaser  to  a  rescission  of  the  whole  con- 
tract, when  it  is  an  entire  contract,  and  the 
fraud  aSects  a  material  part  of  the  considera- 
tion. (Cruesa  v.  Fessler,  39  Cal.  336.) 
Cited  85  Cal.  30. 

13.  An  executed  agreement  for  part  pay- 
ment in  satisfaction  of  the  commission  of 
agents  is  subject  to  all  the  rules  applicable  to 
other  agreements,  and  if  the  consent  of  the 
agents  thereto  was  obtained  by  fraud  of  the 
principal,  in  misrepresenting  a  material  exist- 
ing fact,  which  induced  them  to  enter  into  the 
agreement,  it  may  be  rescinded  upon  dis- 
covery of  the  facts  entitling  them  to  a  rescis- 
sion, coupled  with  an  offer  to  restore  what 
they  had  received.  (Dobinson  t.  McDonald, 
92  Cal.  33.) 

14.  Where,  by  means  of  a  frandulent  mis- 
representation of  the  principal  that  he  had 
not  sold  the  land,  and  had  changed  bis  inten- 
tion as  to  selling  it,  the  agenU  having  an 
exclusive  right  of  sale  were  induced  to  accept 
part  payment  of  their  commission  in  satisfac- 
tion of  the  obligation  of  the  principal,  they 
are  entitled  to  rescind  the  agreement  for  satis- 
faction, and  to  locover  the  full  amount  of 
commission  which  bad  previously  matured  in 
their  behalf  by  reason  of  a  sale  effected  by 
the  principal  of  which  they  were  ignorant. 
(Dobinson  v.  McDonald,  92  Cal.  38.) 

16.  Whether  a  party  can  go  into  equity  to 
set  aside  a  contract  for  fraudulent  representa- 
tion as  to  title,  when  he  has  been  let  into  and 
enjoyed  peaceably  the  possession,  and  when 
the  vendor  has  executed  a  warranty  deed  and 
there  is  no  charge  of  insolvency,  query? 
(Fratt  V.  Fisk,  17  Cal.  380.) 

16.  False  representations  by  a  vendor  as  to 
his  fears  respecting  a  criminal  prosecution 
and  imprisonment  for  selling  property  twice 
are  not  such  representations  as  a  purchaser 
can  rely  upon,  and  are  not  ground  lor  rescis- 
sion of  a  contract  substituting  other  property 
for  that  first  contracted  to  be  sold.  But  a 
misrepresentation  as  to  the  fact  that  the 
property  had  been  before  sold  is  ground  for 
such  rescission,  provided  damage  resulted 
from  the  substitution  of  other  property  for 
that  first  contracted.  (Marriner  v.  Dennuon, 
78  Cal.  202.) 

Cited  98  Cal.  267. 

17.  Where  the  mortgagor  of  a  steamship,  in 
an  action  to  foreclose  the  mortgage,  pleaded 
false  and  fraudulent  representations  upon  the 
part  of  the  mortgagee  in  regard  to  the  speed 
and  capacity  of  the  steamship  upon  sale 
thereof,  and  pleaded  an  oSer  to  return  the 
steamship  upon  discovery  of  the  fraud,  and 
a  demand  for  a  return  of  the  notes  and  mort- 
gage, and  sought  to  have  the  notes  and  mort- 
gage canceled,  but  did  not  set  up  the  fraud  by 
way  of  recoupment  to  reduce  the  amount  of 
recovery,  or  plead  a  failure  of  consideration. 


and  the  finding  of  the  court  was  against  the 
defendants  upon  the  issue  of  an  offer  to  letum 
the  steamship,  or  to  demand  the  return  of  the 
notes  and  mortgage,  and  that  he  had  not  "re- 
scinded the  notes  or  mortgage,  or  the  said  sale 
of  said  steamship,"  and  the  findings  support 
a  judgment  for  the  plaintiff,  and  there  is  no 
evidence  in  the  record  upon  appeal  from  the 
judgment  to  show  any  specific  damage,  or 
that  defendants  offered  to  amend  the  plead- 
ings so  as  to  permit  a  defense  of  recoupment 
or  failure  of  consideration,  the  judgment  must 
be  afiirmed  upon  appeal.  (Toby  v.  Oregon 
Pac.  E.  E.  Ck).,  98  Cal.  490., 

18.  There  is  a  conflict  of  decisions  upon  the 
question  as  to  whether  a  contract  can  be  re- 
scinded for  an  unintentionally  false  represen- 
tation by  a  party  to  the  contract,  which  was 
the  result  of  an  innocent  mistake  and  made 
without  due  circumspection,  if  it  appears  that 
it  was  not  the  sole  or  controlling  inducement 
to  the  contract,  but  was  one  of  the  induce- 
ments only,  and  a  motive  of  action. _  But  the 
rule  in  this  state  is  settled  by  sections  15<>6, 
1567. 1568  and  1689  of  the  Civil  Code,  the  effect 
of  which  is  to  limit  the  remedy  of  rescission  to 
cases  where  the  consent  would  not  have  been 
given  had  the  alleged  cause  of  rescission  not 
existed.  A  misrepresentation,  in  order  to 
avoid  a  contract,  though  it  need  not  be  the 
sole  cause  of  the  contract,  must  be  of  such 
nature,  weight,  and  force  that  the  court  can 
say,  "Without  it,  the  contract  would  not  have 
been  made" ;  and  if  the  court  properly  finds 
it  as  a  fact  from  the  evidence,  that  the  con- 
tract would  have  been  executed  by  the  plain- 
tiff had  the  truth  been  known,  and  the  de- 
fendant, upon  being  made  aware  of  the  facts' 
had  still  insisted  upon  the  same  contract, 
there  is  no  basis  for  a  rescission.  (Colton  v. 
Stanford,  82  Cal.  351.) 

Cited  85  Cal.  30. 

19.  A  mistaken  representation  of  the  de- 
fendant, not  going  to  the  main  inducement  to 
plaintiff  in  entering  into  the  contract,  but  re- 
lating to  a  matter  of  comparatively  small  im- 
portance, will  not  justify  a  rescission  of  the 
contract  by  the  plamtiff  after  large  expendi- 
tures have  been  made  by  the  defendant,  cm 
the  faith  of  the  agreement,  which  have  ma- 
terial! v  enhanced  the  valne  of  the  property  in 
litigation.    (Colton  v.  Stanford,  82  Cal.  351.) 

20.  It  must  appear  that  misrepresentation 
complained  of  was  as  to  a  material  fact  by 
whi^  the  party  was  induced  to  make  the  con- 
tract to  his  injury,  and  in  relation  to  which  he 

E laced  confidence  in  the  other  by  reason  of 
is  not  having  the  meansof  knowledge  within 
his  own  reach,  where  a  party  seeks  the  rescis- 
sion of  an  executed  contract  for  the  sale  of 
land  on  the  ground  of  a  false  sugcestion. 
(Board  of  Commissioners  v.  Younger,  29  CaL 
172.) 
Cited  36  Cal.  726;  distinguished  74  Cal.  663. 

21.  A  naked  misrepresentation,  however 
wrong  in  point  of  morals,  unaccompanied  by 
actusi  damage,  does  not  afford  ground  for  re- 
lief against  an  executed  contract  for  the  sale 
of  land.  (Board  of  Commissioners  T.  Yoon- 
ger,  29  Cal.  172.) 

Cited  70  Cal.  623 ;  78  Cal.  211. 

22.  A  contract  will  not  be  rescinded  on  ac- 
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eoant  of  a  auppreflaon  of  a  fact  hv  one  party, 
anieaa  the  concealment  resulted  in  injury, 
tnd  the  concealed  fact  was  material,  and  one 
irhicb  the  party  was  under  soine  legal  or 
equitable  ooligation  to  disclose.  (Board  of 
CommissioneTS  T.  Younger,  29  Cal.  172.) 

23.  A  party  to  a  contract  is  not  entitled  to 
t  judgment  rescinding  the  same,  on  the 
pound  of  fraudulent  representations,  unless 
he  haa  been  injured  by  reason  of  his  reliance 
oo  aoch  repreeentationa.  (Purdy  v.  Bullard, 
41  CaL  444.) 

(»ted  98  Gal.  867. 

24.  A  false  representation  by  a  party  to  a 
contract  will  not  entitle  the  other  party  to  re- 
icind  or  avoid  the  contract,  unless  he  show,  in 
addition,  that  he  would  be  damaged  by  its 
performance.      (Morrison  v.  Lods,  39  Cal. 

m.) 

C»ted  74  Cal.  5«2;  78  Cal.  398;  85  Cal.  31;  98 
Cal.  257. 

25.  In  order  to  entitle  a  party  to  rescind  a 
eontract  for  fraud,  he  must  show  that  some 
damage  has  resulted  to  him  therefrom.    In 
an  action  to  rescind  a  partnership  contract 
for  fraudulent  representations  as  to  previous 
profits  of  the  business,  it  is  necessary  to  allege 
that   plaintifi  was  induced  thereby  to  pay 
more  for  the  goods  than  he  would  otherwise 
have  done,  or  that  the  business  was  not  pro- 
fitable after  the  purchase,  or  to  show  that 
plaintiff  was  in  some  way  injured  by  the  rep- 
leaentationB.    (Bailey  v.  Fox,  78  Cal.  889.) 
Cited  96  Cal.  282;  98  Cal.  257. 

26.  Courts  of  justice  do  not  act  as  mere 
tribunals  of  conscience  to  enforce  purely 
moral  duties  which  involve  no  pecuniary  or 
tangible  injury ;  but  when  false  representa- 
tions are  made  use  of  to  accomplish  a  fraudu- 
lent purpose,  as  against  those  navine  a  right 
to  rely  upon  their  truthfulness,  and  who  do 
•0  rely,  and  are  thereby  deceived  and  injured, 
the  courts  will  intervene  to  redress  the  wrong 
and  injury,  and  if  any  pecuniary  loss  is 
shown  to  have  resulted,  the  court  will  not  in- 
quire into  the  extent  of  the  injury,  but  it  is 
sufficient  if  the  party  misled  has  been  very 
tUgbtly  prejudicea,  if  the  amount  is  ai  all  ap- 
preciable. (Wainscott  v.  Occidental  Build- 
ing and  Loan  Assn..  98  Cal.  253.) 

27.  In  an  action  to  rescind,  ui>on  the  ground 
«f  fraud,  the  fraud  is  the  essential  thing,  and 
while  it  must  be  coupled  with  loss,  injury,  or 
damage,  the  precise  amount  of  the  damage  is 
of  secondary  importance.  (Wainscott  v.  Oc- 
cidental BoUding  and  Loan  Assn.,  98  Cal. 
253.) 

28.  In  an  action  for  the  rescission  of  certain 
conveyances  and  instruments  connected 
therewith,  growing  out  of  an  exchange  of 
property,  where  the  complaint  does  not  con- 
tain the  word  "damage^''  but  the  findings, 
which  follow  substantially  the  allegations  of 
the  complaint,  show  that  the  agent  of  the  de- 
feiubint  represented  to  the  plaintiS  that  the 
tnct  add  contained  a  greater  number  of  acres 
than  it  actually  did  contain ;  that  a  portion 
of  the  land  was  planted  with  grapevines, 
which  yielded  an  average  of  eight  tons  to  the 
•ere;  that  the  vinea  were  healthy  and  free 
bom  disease,  and  that  the  place  had  yielded 
tn  average  income  for  ten  years  of  two  thou- 


sand two  hundred  dollars  per  year  net; 
whereas  the  truth  was  that  the  vineyard  had 
not  produced  more  than  eighteen  to  twenty 
tons  of  grapes  per  annum  for  manv  years,  that 
the  vines  were  diseased  and  three-fourths 
of  them  were  dead,  and  the  gross  yearly 
income  for  the  last  five  or  six  years  had  grad- 
ually decreased  from  one  thousand  dollars  to 
six  hundred  dollars,  which  was  a  little  more 
than  the  expense  of  cultivation,  and  that  the 
whole  vineyard  was  practically  valueless,  and 
that  such  representations  were  made  with  in- 
tent to  deceive,  and  were  relied  upon  by  the 
plaintiff,  sufScient  injury  is  shown  to  warrant 
a  rescission  of  the  contract.  (Wainscott  v. 
Occidental  Building  and  Loan  Assn.,  98  Cal. 
253.) 

29.  A  party  who  has  entered  into  a  contract 
for  an  exchange  of  lands,  and  who  was  sub- 
sequently induced  by  fraud  of  the  other  party 
to  substitute  a  contract  for  the  exchange  of 
other  lands  in  lieu  of  those  first  contracted 
for,  cannot  rescind  the  second  contract,  and 
recover  for  a  breach  of  the  first  contract,  un- 
less he  was  actually  damaged  by  the  substitu- 
tion of  the  last  agreement  for  the  first. 
(Marriner  v.  Pennison,  91  Cal.  565.) 

80.  Purchaser  cannot  rescind  a  contract  re- 
leasing the  vendor  from  an  executory  contract 
of  sale,  and  substituting  a  new  contract  for 
other  property,  merely  on  account  of  fraudu- 
lent representations  in  procuring  such  release 
and  suDstitution,  unless  damage  or  injury  is 
shown^  to  authorise  such  rescission;  nor  can 
he  maintain  any  action  for  damages  in  such 
case  when,  for  aught  that  appears,  he  might 
have  been  benefited  rather  than  injured  by 
the  second  contract.  (Marriner  v.  Benniaon, 
78  Cal.  202.) 
Cited  78  Cal.  898;  92  Cal.  87. 

31.  Where,  at  date  of  deed,  wife  had  suffi- 
cient notice  of  the  prio>  transactions  to  put 
her  upon  inquiry,  she  is  not  entitled  to  re- 
scind the  contract  of  eale  for  fraud  and  inade- 
quacy of  consideration.  (Perkins  v.  Center, 
feCal.  713,  725.) 

32.  The  defendant  (who  waa  the  sole  de- 
viaee  imder  an  alleged  will  of  T.  C.)  obtained 
from  the  plaintifi — the  father  and  sole  heir  of 
T.  C. — a  deed  for  his  interest  in  the  estate,  the 
consideration  paid  being  about  one-sixteenth 
of  its  value.  In  an  action  to  set  aside  the 
deed,  the  court  below  refused  to  allow  the 
plaintiff  a  jury  trial,  or  to  prove  that,  on  a 
trial  of  a  contest  of  the  will,  occurring  before 
the  deed  was  made,  the  jury  stood  on  the  first 
ballot  nine,  and  on  the  second  ballot  eleven, 
against  the  validity  of  the  will ;  or  to  prove, 
by  witnesses  dealing  in  real  estate,  what  they 
would  have  paid  for  the  property  with  the 
will  as  a  cloud  upon  it ;  or  to  prove  that  the 
testator  was  incompetent  when  be  executed 
the  will  (the  plaintiff  excepting  to  all  the  rul- 
ings) ;  and  found  that  the  deed  was  not  pro- 
cured by  fraud  or  false  representations. 
Held,  on  appeal,  that  there  was  no  error,  and 
judgment  and  order  affirmed.  (Collins  v. 
Snlfivan,  64  Cal.  238.) 

Undue  inflaenoe,  reaciasion  for.  See  post, 
111,4. 

Diligence  required  in  rescission.  See  post, 
V,8. 
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Bestoration  of  connderation  on  Teecisnon 
for  fraud.    See  post,  V,  2,  a. 

Sufficiency  of  restoration,  and  pleading  of. 
See  post,  V,  2.  b. 

Complaint  in  salt  to  set  aside  for  frand. 
See  post,  VI. 

Jurisdiction  over  suit  and  conflict  of  law  as 
to.    See  post,  VII. 

Fraud,  finding  as  to.    See  Fraud,  IV,  11. 

4,  Inadequacf  or  Failun  of  Coatidtration:  Wtak- 
nes»  of  Mind:  Undu*  Intuonet. 

83.  Mere  inadequacy  of  price  is  not  alone 
sufficient  to  warrant  a  court  in  setting  aside 
a  sale.    (Hammond  v.  Wallace,  86  Cal.  622.) 

34.  An  executed  conveyance  cannot  be  set 
aside  for  a  mere  failure  of  consideration  owing 
to  the  total  nonperformance  by  the  vendee  ol 
a  contract  made  at  the  time  of  its  execution 
as  the  consideration  of  the  conveyance,  if 
there  were  no  false  representations  or  fraud 
in  fact,  and  the  performance  of  the  contract 
was  not  expressly  made  a  condition  affecting 
the  validity  of  the  conveyance.  The  fact  that 
the  vendee  was  to  expend  money  in  certain 
improvements  cannot  aSect  the  right  to  re- 
scind the  conveyance  ior  a  mere  breach  of  the 
contract.  The  only  remedy  is  to  recover 
damages  for  the  breach.  (Lawrence  v. 
Gayetty,  78  Cal.  128.) 
Cited  79  Cal.  529. 

36.  Section  1689  of  the  Civil  Code,  provid- 
ing for  the  rescission  uf  contracts  for  a  failure 
of  consideration  through  the  fault  of  the  party 
as  to  whom  rescission  is  made,  does  not  apply 
to  a  conveyance  of  land  executed  in  reliance 
upon  a  future  promise  to  pay  the  considera- 
tion, where  the  vendor  waives  actual  perform- 
ance as  a  condition  of  vesting  the  title.  (Law- 
rence v.  Gayetty,  78  Cal.  126.) 

36.  Under  a  contract  for  the  sale  of  land, 
by  the  terms  of  which  the  vendor  agreed  to 
convey  to  the  vendees  a_  tract  of  land  for  a 
specified  sum,  payable  in  installments,  for 
which  the  vendees  executed  promissory  notes 
and  the  vendees  were  to  plat,  subdivide,  and 
place  all  of  the  land  in  the  market  within 
thirty  days  after  the  execution  of  the  con- 
tract, and  the  vendor  agreed  that  as  fast  as 
the  vendees  sold  any  of  the  land  he  would 
convey  the  land  so  sold  to  the  purchasers 
from  them,  and  credit  the  payments  therefor 
upon  the  notes  of  the  vendees,  the  provision 
that  the  vendor  would  make  conveyances  of 
the  land  as  fast  as  sold  by  the  vendees,  and 
that  he  would  receive  the  proceeds  of  the  sales 
as  part  payment  of  the  notes  of  the  vendees, 
clearly  indicates  an  agreement  on  his  part  to 
make  a  conveyance  of  the  whole  tract  upon 
demand  of  the  vendees,  and  that  such  convey- 
ance should  transfer  the  title  to  the  land  to 
be  conveyed ;  and  the  refusal  or  inability  on 
the  part  of  the  vendor  to  make  such  convey- 
ance is  such  a  failure  of  consideration  as  to 
entitle  the  vendees  to  a  rescission  of  the  con- 
tract.   (Wilcox  V.  Lattin,  93  Cal.  588.) 

37.  A  contract  may  be  set  aside  in  equity 
where  there  is  imbecility  or  weaknessof  mind 
arising  from  old  age,  sickness,  intemperance, 
or  other  cause,  and  plain  inadequacy  of  con- 
sideration, or  where  tnere  is  weakness  of  mind 


and  circumstances  of  nndue  influence  and  ad* 
vantage.    (Hays  v.  Gloster,  88  Cal.  660. ) 

38.  The  complaint  alleged  in  substance  that 
the  plaintiff,  though  not  entirely  incapaci- 
tateo,  was  an  ignorant  woman  of  great  mental 
weakness,  and  could  neither  read  nor  write; 
that  under  the  influence  of  the  defendant, 
who  acted  throughout  with  a  fraudulent  in- 
tent, through    her  husband,  who  was    his 
ignorant  tool,  she  was  fraudulently  induced 
to  execute  and  acknowledge  a  lease  to  the  de- 
fendant for  an  inadequate  consideration,  for 
a  rent  less  than  one-half  the  value  of  the  use 
and  occupation,  and  for  twice  the  term  which 
her  husband  had  induced  her  to  agree  to,  and 
which,  from  the  representations  of  the  de- 
fendant, she  understood  was  granted  by  the 
lease,  and  giving  a  right  of  renewal  for  an- 
other term  of  equal   length,  at  the   same 
rental,  of  which   she  was  wholly  ignorant, 
owing  to  her  reliance  upon  the  fraudulent 
statements  of  the  defendants  as  to  its  con- 
tents ;  that  after  she  discovered  how  she  had 
been  deceived,  and  had  vainly  tried  to  induce 
the  defendant  to  have  the  lease  reformed  to 
correspond  to  what   her  husband  had  per- 
suaded her  to  agree  to,  she  rescinded  the  con- 
tract, and  notified  the  defendant  thereof  at 
once.     Held,  that  the    complaint  stated  a 
cause  of  action  for  rescission  of  the  lease,  and 
was  not  demurrable  for  ambiguity  or  uncer- 
tainty in  not  showing  whether  the  plaintiff 
was  of  unsound  mind  or  irresponsible,  or  in 
not  further  particulariring  the  frand  of  the 
defendant.    (Wilson  v.  Moriarty,  77  Cal.  596. ) 
39j  Where  it  properly  appears  from  the 
pleadings  and  findings  in  an  action  to  rescind 
a  contract  that  the  parties  to  the  contract 
were  husband  and  wife ;  that  the  plaintiff,  at 
the  time  of  her  marriage.was  the  owner  of  cer- 
tain real  estate  as  her  separate  property ;  that 
the  defendant  afterward  abandoned  the  plain- 
tiff, who  was  suffering  from  nervous  prostra- 
tion, and  on  the  evening  of  the  day  of  his  de- 
sertion, after  leaving  her,  caused  her  to  be 
served  at  her  residence  with  a  summons  and 
copy  of  a  complaint  in  a  suit  for  divorce, 
brought  by  him  against  her;  that  the  parties 
thereafter  executed  the  contract  sought  to  be 
set  aside,  by  which  the  wife  agreed  to  trans- 
fer a  part  of  her  property  to  him;  that  the 
transfer  was  executed  without  any  pecuniary 
advantage  to  the  wife,  but  that  the  husband 
received   great  pecuniary   advantt«e  there- 
from, and  the  consideration  recited  therein 
was  untrue ;  that  the  suit  for  divorce  had  been 
brought  by  him  as  a  means  of  coercing  her 
into  a  surrender  of  part  of  her  separate  prop- 
erty, and  for  no  other  reason,  and  had  the 
effect  to  aggravate  her  bodily  infirmity;  that 
she  was  constrained  to  execute  the  instru- 
ment by  reason  of  the  moral  pressure  exerted 
upon  her  by  the  consideration  of  the  effect 
upon  her  that  would    be  produced  by  the 
prosecution  of  the  suit,  and  that  she  had  no 
independent  advice  concerning  the  1^1  effect 
and  operation  of  the  instrument,— a  judgmei^ 
that  the  defendant  surrender  to  the  plaintiff 
all  the  fruits  of  the  contract,  and  that  it  be 
rescinded,  will   be   affirmed.      (DolUver  v. 
Dolliver,  94  Cal.  642.) 

40.  Where  a  woman  nearly  seventy  yeara  of 
age,  with   no  children  or  relatives  in  this 
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state,  made  a  deed  reserving  a  life  estate  in 
herself,  and  granting  a  remainder  in  fee  of 
her  real  estate  to  her  nephew,  who,  at  her 
leanest,  came  to  this  state  from  New  Jersey, 
at  his  own  expense,  to  live  with  her,  tsike  care 
of  her,  attend  to  her  business,  and  improve 
her  home,  and  make  it  more  comfortable,  in 
consideration  of  the  deed,  and  it  appears  that 
she  was,  at  the  time  of  the  making  of  the 
deed,  of  sound  mind,  and  executed  and  de- 
livered it  voluntarily,  in  the  absence  of  fraud 
or  undue  influence,  and  that  the  nephew  and 
bis  wife  in  good  faith  came  to  this  state  to 
make  their  home  with  her,  and  cared  for  her, 
and  spent  four  hundred  dollars  in  repairing 
and  enlarging  the  house,  when  she  changed 
her  mind,  and  would  not  permit  them  to  re- 
main, through  no  fault  ot  theirs,  and  that 
after  they  left  they  offered  to  send  her  money 
if  ahe  needed  it,  or  to  return  and  rent  the 
property,  which  offer  she  refused  because  she 
baa  remarried,  the  deed  will  not  be  set  aside 
at  suit  of  herself  and  husband.  (Creswell  v. 
Welcbman,  96  Cal.  359.) 

Inadequacy  of  consideration.    See  ante,  17. 

Rescission  for  unsoundness  of  mind,  restor- 
ing consideration.     See  post,  104. 

Contract  between  attorney  and  client,  ne- 
cessity of  rescission  before  suit  by  client.  See 
Attorney  and  Client,  47. 

Parol  evidence  to  show  mistake  or  fraud. 
See  Evidence,  395. 

S.  Defect  or  Failure  of  Title. 

41.  In  an  action  to  rescind  a  contract  for 
the  parchase  of  real  estate,  and  to  recover 
money  paid  as  a  deposit  and  part  payment, 
on  the  ground  that  the  title  to  the  land  was 
defective,  in  order  to  entitle  the  purchaser  to 
recover,  he  must  allege  and  prove  that  he  has 
performed  all  the  conditions  on  his  part  to  be 
performed,  and  that  the  vendor  is  m  default 
as  to  the  conditions  to  be  performed  by  him. 
(Dennis  v.  Strassburger,  89  Cal.  683.) 

Gted  92  Cal.  41. 

42.  Under  a  contract  for  the  sale  of  real  es- 
tate, providing  that  fifteen  days  should  be  al- 
lowed for  the  examination  of  title,  and  if  the 
title  should  be  defective,  thirty  days  would 
be  allowed  to  perfect  it,  tne  purchaser  is  not 
entitled  to  rescind  the  contract  and  recover 
the  amount  paid  as  a  deposit,  on  the  ground 
of  a  defective  title,  until  the  expiration  of  the 
thirty  days.  (Dennis  v.  Strassburger,  89  Cal. 
S83.) 

43.  Where,  at  the  date  of  a  contract  of  pur- 
chase which  provides  Uiat  ten  days  are  al- 
lowed for  examination  of  title  and  completion 
of  purchase,  and  that  the  title  is  to  prove 
satisfactory  or  a  deposit  made  is  to  be  re- 
funded, it  appears  that  the  legal  title  to  the 
proper^  is  in  another,  from  whom  the  vendor 
18  entitled  to  receive  a  conveyance  upon  pay- 
ment of  a  balance  of  purchase  money,  and 
inch  fact  is  known  to  the  purchaser,  he  can- 
not rescind  the  contract  and  recover  the  de- 
posit merely  because  the  vendor  did  not  ac- 
quire the  title  until  more  than  ten  days  after 
tne  date  of  the  contract  of  purchase.  (An- 
derson V.  Strassburger,  92  Cal.  38.) 

44.  In  each  case,  the  purchaser  must  give 
notice  of  bis  approval  of^  the  title  if  satisfac- 


tory, or  of  his  objections  to  the  title  if  not  ap- 
proved ;  and  the  vendor  is  entitled  to  a  rea- 
sonable time  after  snch  notice  in  which  to 
perfect  his  title,  or  to  remedy  any  defects 
therein,  and  not  until  the  giving  of  such  no- 
tice, and  an  offer  to  perform  the  contract  on 
the  purchaser's  part  upon  receiving  a  perfect 
title,  and  the  refusal  of  the  defendant  there- 
after to  convey  as  agreed,  would  the  pur- 
chaser have  a  right  to  rescind  the  agreement 
and  recover  the  amount  paid  thereon.  (An- 
derson y.  Strassburger,  92  Cal.  88.) 

46.  In  case  of  failure  of  title,  whether  the 
vendor  is  at  fault  or  not,  the  purchaser  may 
rescind  a  contract  for  the  purchase  of  land, 
and  recover  the  purchase  money  paid  by  him 
as  part  of  the  purchase  price.  (Burks  v. 
Davies,  85  Cal.  110.) 

46.  When  a  vendor,  in  consideration  of  a 
specified  payment,  gives  an  option  to  a  pur- 
chaser to  buy  at  any  time  within  a  fixed 
period  certain  lands  particularly  described,  a 
portion  of  which  is  known  to  the  vendor  to 
belong  wholly  to  aiiother  party,  and  it  is 
agreed  that  the  amount  paid  is  to  be  for- 
feited unless  the  purchase  is  made  within  the 
time  fixed,  the  purchaser  of  the  option  may, 
upon  discovery  of  the  failure  of  title  before 
the  time  fixed,  rescind  the  contract,  and  de- 
mand repayment  of  the  purchase  money, 
(Burks  V.  Davies,  85  Cal.  110.) 

47.  In  case  of  failure  of  title,  discovered  by 
the  holder  of  an  option  to  purchase,  he  is  not 
required  to  tender  the  remainder  of  the  pur- 
chase money,  and  to  demand  a  conveyance 
before  avoiding  the  contract,  but  may  at  once 
rescind  the  contract,  and  de(nand  repayment 
of  the  amount  paid  for  the  option.  (Burks 
v.  Davies,  85  Cat.  110.) 

Vendee,  rescission  by  for  defect  of  title, 
how  effected.  See  Vendor  and  Vendee,  VIII, 
9. 

6.  Mietaice. 

48.  Where  a  person,  knowing  that  another 
has  a  lot  for  sale,  goes  to  examine  it,  with  a 
view  to  purchase,  but  by  mistake  of  fact 
views  the  wrong  lot,  and  contracts  to  pur- 
chase without  knowledge  of  the  mistake,  such 
person  may  rescind  the  contract  upon  dis- 
covery of  tne  mistake,  if  the  property  can  be 
returned  by  the  vendee  in  substantially  the 
same  condition  as  when  he  received  it.  (Good- 
rich V.  Lathrop,  94  Cal.  56.) 

49.  The  right  of  a  vendee,  under  a  contract 
for  the  purcnase  of  land,  to  rescind  the  con- 
tract and  to  recover  the  money  paid  thereun- 
der upon  restoring  posseBsion  of  the  land  pur- 
chased in  substantially  the  same  condition  as 
when  he  received  it,  upon  the  ground  that 
the  contract  was  executed  through  a  mistake 
of  fact,  is  not  defeated  by  the  met  that  the 
land  had  largely  depreciated  in  value  between 
the  making  of  the  contract  and  the  rescission. 
(Goodrich  v.  Lathrop,  94  Cal.  66.) 

60.  Ifj  in  equity  and  good  conscience,  the 
vendor  in  such  a  case  is  entitled  to  any  relief 
from  the  vendee  by  reason  of  the  mistake  of 
the  vendee,  the  court  has  full  power  to  award 
compensation  therefor  under  section  3408  of 
the  Civil  Code.  (Goodrich  v.  Lathrop,  94 
Cal.  66.) 
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61.  Where  the  vendor,  in  the  answer  to  the 
complaint  for  rescission,  sets  out  Tarions 
facts  and  circumstances  tending  to  show  that 
the  mistakes  of  the  purchaser  in  viewing  the 
wrong  lot  and  in  making  the  contract,  as  al- 
leged in  the  complaint  of  the  purchaser,  were 
occasioned  by  her  own  negligence,  a  finding 
by  the  court  that  "these  mistakes  were 
caused  by  the  neglect  of  a  legal  duty  on  the 
part  of  the  plaintiS,"  is  not  a  finding  of  fact 
upon  such  allegations,  but  is  a  conclasion  of 
law,  and  the  failure  of  the  court  to  make  any 
other  finding  thereon  is  error  for  which  a 
judgment  in  favor  of  the  vendor  will  be  re- 
versed.   (Goodrich  v.  Lathrop,  94  Cal.  66.) 

52,  If  a  board  of  commisBionere,  having  the 
title  of  the  land  of  a  city  in  trust  for  sale, 
adopt  a  rule  to  sell  to  occupants  in  possession 
at  a  certain  price,  and  one  in  possession  of 
seventy-two  acres  petitions  to  buy  a  tract 
stated  to  contain  aoout  seventy-two  acres, 
giving  courses,  distances,  and  monuments 
in  the  x>ctition,  and  the  tract  contains  the 
seventy-two  acres,  and  eighty  acres  in  the  oc- 
cupation of  another,  and  the  board  have  the 
means  of  ascertaining  all  the  facts,  and  make 
a  deed  to  the  petitioner,  a  court  of  equity  will 
not  rescind  the  contract  at  the  suit  of  the 
board.  (Board  of  Commissioners  v.  Younger, 
(No.  1)  29  Cal.  172.) 
Cited  29  Cal.  449;  20  Or.  229. 

Consent  is  not  necessary  to  rescission.  See 
ante,  8. 

Mistake,  remedy  for.    See  Mistake,  12. 

Bescission  of  contract  for  mistake.  See 
Banks  and  Banking,  84. 

7.  luttbilitjr  or  Failure  to  Perform. 

63.  It  is  only  on  the  ground  of  the  fraud  of 
the  vendor,  either  at  the  time  of  entering  into 
the  contract  knowing  that  it  was  out  of  his 
power  to  perform,  or  by  his  subsequent  acts 
in  putting  it  out  of  his  power  to  perform,  that 
the  purchaser  is  entitled  to  treat  the  agree- 
ment as  rescinded,  and  to  bring  his  action  to 
recover  the  deposit.  (Easton  v.  Montgomery, 
90  Cal.  307.) 

64.  If  one  party  to  a  contract  for  the  sale  of 
land  refuses  to  perform  a  covenant  which  is  a 
condition  precedent  or  concurrent,  but  which 
is  of  minor  importance,  not  going  to  the  root 
of  the  matter,  and  the  breach  of  which  can 
be  compensated  in  damages,  the  party  in- 
jured cannot  rescind  the  contract  for  said 
breach,  but  must  perform  his  part  of  the  con- 
tract and  seek  compensation  in  damages. 
(Fountain  T.  Semi-Tropic  Land  etc.  Co.,  99 
Cal.  677.) 

55.  Where  time  is  of  the  essence  of  the  con- 
tract, and  the  vendor  fails  and  neglects  to  ex- 
ecute the  conveyance  required  by  the  con- 
tract after  demand  thereior,  and  an  oSer  in 
writing  by  the  vendees  to  pay  the  last  install- 
ment of  purchase  money,  the  vendees  may  re- 
scind the  contract,  tender  a  reconveyance  of 
their  rights  to  the  vendor,  and  surrender  the 
possession,  and  demand  and  recover  back  the 
installments  ofpurchase  money  paid.  ( Wood- 
ruff V.  Semi-Tropic  Land  etc.  Co.,  87  Cal. 
275.) 

66.  B.  purchased  land  in  his  own  right, 
taking  a  deed  therefor  in  hia  own  name,  but 


before  purchasing  gave  H.  an  agreement  t« 
convey  the  land  to  him  upon  the  payment  of 
the  mone^  which  he  had  paid  with  interest, 
within  eight  months.  H.  failing  to  pay 
within  the  time,  B.  returned  to  blm  money 
received  on  account  of  purchase,  and  notified 
him  that  the  contract  was  at  an  end.  Held, 
that  the  rescission  was  vaUd.  (Henderson  v. 
Hicks,  58  Cal.  364.) 
Cited  71  Cal.  229;  86  Cal.  SI;  86  Cal.  861. 

IT.  Party  Tiolating  Contract  or  Preveat* 
Ing  Performance;  Waiver  of  Btgrht  to. 

67.  One  party  cannot  violate  contract  him- 
self, and  then  seek  to  rescind  it  on  the  ground 
that  the  other  party  has  followed  his  exam- 
ple.   (State  V.  McCauley,  15  Gal.  429.) 

68.  Party  cannot  ask  reaoiosion  of  contract 
on  account  of  obstacle  to  its  completion, 
caused  by  his  own  fault.  (Salmon  t.  Hoff- 
man, 2  Cal.  138.) 

59.  The  failure  of  a  vendor  to  release  the 
mortgage  for  purchase  money,  under  a  con- 
tract by  which  he  was  to  release  any  particu- 
lar lot  or  subdivision  upon  payment  of  a  pro- 

Sortionate  amount,  so  far  as  it  affects  lots  sold, 
oes  not  warrant  a  rescission  of  the  contract 
of  purchase,  where  such  vendor  is  not  in- 
formed into  how  many  lots  the  tract  has  been 
divided  by  the  purchasers,  and  no  offer  ia 
made  to  pay  the  amount  due  on  account  of 
the  release  requested,  as  provided  by  the 
terms  of  the  mortgage.  (Delano  v.  Jacoby, 
96  Cal.  276.) 
Prevention  of  performance.    See  ante,  40. 

60.  Where  acts  and  omissions  of  purchasers 
of  land  recognize  validity  of  notes  and  mort- 
gages given  by  them  for  the  purchase  money, 
they  thereby  waive  their  right  of  rescissioii 
of  the  contract.  (Delano  v.  Jacoby,  96  Cal. 
275.) 

Waiver  of  right  to  rescind  by  delay.  See 
post,  V,  8. 

T.  How  Effected. 
/.  RtteioBion  Mutt  be  Entire. 

61.  The  rescission  of  a  contract,  to  be  fXbeo- 
tual,  must  be  a  rescission  in  toto.  (Bohall  v. 
Diller,  41  Cal.  632.) 

Cited  85  Cal.  32. 

62.  Where  a  contract  is  not  severable,  and 
there  are  good  grounds  for  its  rescission,  one 
party  is  not  at  liberty  to  rescind  one  part  of 
It,  and  leave  the  residue  in  full  force.  P.  pro- 
posed to  sell  to  B.  a  hotel,  and  to  effect  the 
sale,  P.  deeded  the  property  to  C,  who  paid 
him  part  of  the  purchase  money,  and  C.  con- 
tracted with  B.  to  give  him  a  deed  when  he 
was  repaid  the  money  thus  advanced.  B. 
then  gave  P.  security  for  the  remainder  of 
the  purchase  money,  and  assigned  his  con- 
tract with  C.  to  S.  Held,  that  the  whole 
matter  constituted  one  entire  contract. 
(Purdy  V.  Bullard,  41  Cal.  444.) 

Cited  56  Cal.  41. 

2.  ftettoring  Couaideration  and  Placing  Partr  in 
Statu  Quo. 

a.  Necessity  of. 

63.  In  case  of  rescission,  each  party  to  the 
contract  must  restore  to  the  otherevery  thing 
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of  valne  received,  and  pay  for  labor  per- 
formed for  hini  under  the  contract,  no  mat- 
ter at  whose  instance  the  rescission  is  made . 
(Fountain  t.  Semi-Tropic  Land  etc.  Co.,  99 
Cal.  e77.) 

_  64._  If  it  becomes  impossible  to  place  par- 
ties in  statu  qno,  there  can  be  no  rescission 
of  a  contract.     (Baitey  v.  Fox,  78  Oal.  389. ) 

65.  When  the  contract  has  been  in  part  per- 
formed, and  the  parties  cannot  be  restored  to 
their  original  position,  the  ri^t  of  rescission 
cannot  exist.  (State  T.  MoCaaley,  15  Cal. 
429.) 

Cited  13  Ker.  41. 

66.  Cenerally,  a  party  seeking  to  rescind 
contract  must  restore  the  other  party  to  the 
condition  in  which  be  was  before  the  contract 
was  made.     (Watts  t.  White,  13  CaL  821. ) 
Cited  85  Cal.  31 ;  10  Ck>l.  491. 

67.  Party  to  contract  cannot  have  it  re- 
scinded, without  pt«Tions  offer  to  refund  the 
money  received  on  account  of  the  contract. 
(Morrison  v.  Lods,  39  Cal.  381.) 

Cited  55  Cal.  41;  71  Cal.  229;  82  Cal.  196;  98 
Cal.  2b7. 

68.  Contract  for  benefit  of  third  jwrson 
cannot  be  rescinded  or  revoked  so  long  as  the 
promisor  continues  to  receive  the  considera- 
tion from  the  original  promisee.  (M  alone  v. 
Crescent  City  M.  &  T.  Co.,  77  Cal.  38.) 

69.  Where  executor  sells  land  under  power 
in  a  will,  and  a  part  of  the  purchase  money 
has  been  paid  down,  it  seems  that  the  heirs 
could  not^Bcind  the  contract  of  sale  without 
first  refunding  the  amount  so  paid.  Per  Ben- 
nett, J.    (Panaad  v.  Jones,  1  Cal.  488.) 

70.  If  vendor  rescinds,  he  must  put  vendee 
in  statu  quo  by  returning  the  portion  of  the 
parcbase  money  paid.  (Miller  v.  Steen,  30 
Cal.  402. ) 

Cited  86  Cal.  361. 

71.  When  a  vendee  has  so  failed  to  perform 
the  contract  that  the  vendor  may  elect  to 
treat  the  contract  as  rescinded,  it  ie  incum- 
bent npon  the  vendor,  in  order  to  work  that 
result,  to  restore  to  the  vendee  whatever  he 
has  paid  on  the  contract.  (Bohall  v.  Diller, 
41  Cal.  532.) 

Cited  58  Cal.  373;  69  Cal.  589;  70  Oal.  49;  71 
Cal.  229;  85  Cal.  32,  532;  87  Cal.  451. 

72.  A  vendor  under  a  contract  for  the  sale 
of  land,  who  has  received  a  part  of  the  pur- 
chase price  at  the  time  of  the  execution  of 
the  contract,  cannot  rescind  the  contract  on 
Mcount  of  the  nonpayment  of  the  balance  of 
the  purchase  price  on  the  day  stipulated  in 
the  agreement,  without  returning  or  offering 
to  return  to  the  vendee  the  money  that  he 
had  received  on  account  of  the  contract. 
(Wilson  V.  Sturgis.  71  Cal.  228.) 

Cited  87  Cal.  60. 

73.  If  the  fact  is  that  defendant  was  kept  in 
ignorance  by  the  obligee  of  the  contract,  that 
w  was  acting  for  a  companv,  the  defendant 
cannot  avail  himself  of  tne  fact  as  a  defense, 
no  fraud  being  aUeged,  while  he  retains  the 
consideration  paid  for  his  contract  He  can- 
not retain  the  consideration  on  the  ground 
of  fraud,  and  resist  the  payment  of  the 
penalty  of  an  infraction  of  bis  contract  on 


the  same  ground.     (California  Steam  Nav. 
Co.  V.  Wright,  8  Cal.  586.) 

74.  To  a  suit  on  a  note  and  mortgage,  the 
condition  of  which  was  a  deed  with  warranty, 
defendants  are  not  entitled  to  a  rescission  of 
the  contract  without  placing  plaintiff  in  statu 
quo.  Plaintiff,  having  by  his  deed  remitted 
all  control  over  the  land  sold  to  defendants, 
could  not  have  sold  or  rented  it,  and  was 
therefore  entitled  to  the  value  of  the  rents 
and  profits  of  that  portion  of  the  land  of 
which  defendants  were  not  in  possession  at 
date  of  the  deed,  upon  rescission  of  the  con- 
tract^at  least,  it  should  have  been  averred 
and  proved  that  the  use  of  the  land  was  of  no 
value  to  defendants,  and  would  not  have  been 
of  any  value  to  plaintiff.  (Fratt  v.  Fisk,  17 
Cal.  380.) 

75.  As  to  the  land  of  which  defendants  were 
in  possession  at  the  date  of  the  deed  in  such 
case,  equity,  in  case  the  contract  were  re- 
scinded for  fraud,  would  probably  not  allow 
plaintiff  rents  and  profits.  (Fratt  v.  Fisk,  17 
Cal.  380.) 

76.  In  an  action  bv  a  purchaser  to  set  aside 
a  conveyance  on  the  ground  of  fraud,  the 
plaintiff  is  entitled  to  a  return  of  the  pur- 
chase money  on  obtaining  a  decree  annulling 
the  conveyance ;  and  it  appearing  that  a  por- 
tion of  the  purchase  money  had  been  used  by 
one  of  the  defendants  to  satisfy  a  mortgage 
held  by  a  third  person  on  certain  other  land 
belonging  to  him,  held,  that  the  plaintiff  was 
entitled  to  have  the  lien  of  the  mortgage  re- 
vived in  its  favor.  (Bed  Jacket  Tnbe  No. 
28  Improved  Order  of  Bed  Men  v.  Gibson, 
70  Cal.  128.) 

77.  A  rescission  of  a  contract  of  purchase 
of  the  stock  of  a  corporation,  upon  the  ground 
that  the  purchase  was  induced  by  false  and 
fraudulent  representations  as  to  the  profits  of 
its  business  and  value  of  its  stock,  cannot  be 
made  without  an  offer  to  return  or  account 
for  a  dividend  upon  the  stock  received  by  the 
purchaser  from  the  corporation.  (Marten  v. 
JBums  Wine  Co.,  99  Cal.  365.) 

78.  A  person  desiring  to  rescind  a  contract 
because  of  fraud  must,  so  far  as  his  action 
can  do  it,  restore  the  parties  to  their  former 
condition  within  a  reasonable  time.  (Bank 
of  Woodland  v.  Hiatt,  68  Cal.  234. ) 

CHted  86  Cal.  32,  532. 

79.  Where  a  deed  is  annulled  for  fraud,  the 
plaintiff  is  entitled  to  a  return  of  the  money 
or  its  equivalent.  (Bed  Jacket  Tribe  No.  28 
Improved  Order  of  Bed  Men  T.  Gibson,  70 
Cal.  128, 131.) 

80.  A  party  entitled  to  rescind  a  contract 
on  the  ground  of  fraud  can  only  do  so  by  re- 
taming,  or  offering  to  return,  every  thing  of 
value  which  be  has  received  under  it,  and  can- 
not maintain  an  action  nntil  he  baa  done  so. 
Held,  accordingly,  in  an  action  to  rescind  a 
contract,  where  tne  proofs  failed  to  show  such 
a  return,  or  offer  to  return,  that  the  plaintiff 
was  rightly  nonsuited,  although  he  was  pre- 
pared to  make,  and  did  make,  the  offer  at  the 
trial.  (Herman  v.  Haffenegger,  64  Cal.  161.) 
Cited  78  Cal.  397,  398;  85  Cal.  31,632;   11 

Mont.  146. 

81.  A  party  cannot  defeat  an  action  on  a 
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note  {dven  for  the  price  of  goods  on  the 
ground  of  rescission  of  the  sale  for  miarepre- 
sentationa,  unless  he  has  returned  or  offered 
to  return  the  property  sold.     (Upper  San 

K<     ■     "" 


Joaquin  Irrigating  Canal  Co.  t. 
Cal.  662.) 


ioach,  78 


82.  There  must  be  a  tender  back  of  the 
identical  thing  purchased  as  a  condition  of 
rescinding  the  contract  of  sale  upon  the 
ground  of  fraud.  If  the  party  complaining 
has  parted  with  the  thing  purchased  so  that 
be  cannot  make  such  tender,  he  cannot  re- 
scind, but  must  resort  to  an  action  for  dam- 
ages. It  is  not  sufficient  to  tender  the  pro- 
ceeds of  the  sale  of  the  thing  purchased. 
(Bailey  v.  Fox,  78  Cal.  389.) 

83.  A  demand  by  the  purchaser  of  the  stock 
as  a  condition  of  rescission  that  the  vendor  of 
the  stock  should  return  to  the  purchaser  the 
amount  of  the  assessment,  which  he  voted  for 
and  voluntarily  paid  with  full  knowledge  of 
the  facts  constituting  the  fraud,  is  fatal  to  the 
validity  of  the  offer  to  rescind.  (Marten  v. 
Bums  Wine  Co.,  99  Cal.  366.) 

Restoration  of  property  in  Mexico.  See 
post,  VII. 

84.  The  plaintiff,  before  bringing  an  action 
to  cancel  a  contract  for  satisfaction  of  a  judg- 
ment, on  the  ground  that  such  contract  was 
obtained  by  fraud,  is  not  obliged  to  return  or 
tender  to  a  third  i>er8on  property  given  by 
such  third  person  to  the  judgment  creditor, 
as  one  of  the  considerations  for  the  cancella- 
tion of  the  judgment.  (Gilsou  Quartz  Min. 
Co.  v.  Gilson,  47  Cal.  697. ) 

86.  If  the  judgment  creditor  agrees  with 
the  judgment  debtor  that  the  judgment  shall 
be  satisfied  upon  the  performance  of  certain 
conditions  by  the  judgment  debtor,  and  the 
judgment  is  satisfied,  and  the  judgment  cred- 
itor afterwards  sues  to  cancel  the  satisfaction 
on  the  alleged  ground  that  it  was  fraudulently 
obtained  before  all  the  conditions  were  per- 
formed, he  is  not  obliged,  before  bringing  the 
action,  to  return  money  paid  him  in  perform- 
ance of  the  conditio  .s,  nor  to  place  the  debtor 
in  statu  quo.  (Gilson  Quartz  MLn.  Co.  v. 
Gilson,  47  Cal.  697.) 

86.  In  such  case,  the  judgment  creditor  is 
entitled  to  retain  the  money  paid  him,  in  any 
event.  (Gilson  Quartz  Min.  Co.  v.  Gilson, 
47  Cal.  697.) 

87.  It  is  not  necessary,  in  an  action  to  re- 
scind a  lease  for  fraud,  to  offer  to  return  the 
rents  received  under  the  lease,  the  defendant 
having  occupied  the  premises  for  a  rent 
greatly  less  tban  their  rental  value,  and  being 
alreadv  fully  reimbursed  for  the  payments 
made  by  him.  (Wilson  v.  Moriarty,  77  Cal. 
696.) 

88.  The  cases  where  possession  must  be 
surrendered  before  action  for  the  purchase 
monev  can  be  brought  are  those  where  a  con- 
tract has  been  made,  and  possession  has  been 
taken  thereunder,  and  the  vendee  seeks  to 
rescind  the  contract  on  the  ground  of  defect- 
ive title,  or  the  inability  of  the  vendor  to  per- 
form the  contract  on  bis  part,  or  of  some 
fraudulent  representations  inducing  its  exe- 
cution. In  these  cases,  the  vendee  must  first 
offer  to  restore  whatever  he  has  received,  be- 


fore he  can  call  upon  the  vendor  to  refund  the 
purchase  money.  Where  the  contract  is  v<Bd, 
there  is  nothing  to  rescind ;  no  rights  are  ao- 
q^uired,  and  there  are,  in  conaequenoe,  no 
rights  to  restore.  (McCracken  y.  City  of  San 
Francisco,  16  Cal.  691.) 

Vendor  rescinding,  duty  to  return  purchase 
money.    See  Vendor  and  Vendee,  171,  172. 

Contract  for  water  rights,  placing  party  in 
statu  quo.     See  Watercourses,  178. 

Tender,  when  not  necessary  before  rescind- 
ing contract  of  director  with  corporation. 
See  Corporations,  629. 

Purchaser  from  citv,  duty  to  place  city  in 
statu  quo.    See  San  Francisco,  176. 

Action  for  money  paid  in  cancellation.  See 
ante,  II. 

b.  Sufficiency  of ;  Pleading  of. 

89.  To  enable  a  vendor  of  goods  to  rescind 
the  sale,  he  must  offer  to  return  the  notes 
given  for  the  goods;  but  this  offer  can  be 
made  at,  or  any  time  before,  the  trial.  (Cog- 
hill  V.  Boring.  16  Cal.  213.) 

Time  of  return.    See  post,  80. 

90.  Section  3407  of  the  Civil  Code,  forbid- 
ding rescission  to  be  adjudged  for  mere  mis- 
take, "  unless  the  party  against  whom  it  is 
adjudged  can  be  restored  to  substantially  the 
same  position  as  if  the  contract  had  not  been 
made,^'  employs  the  words  "  same  position" 
with  reference  to  the  subject  matter  of  the 
contract,  and  its  requirements  are  fully  satis- 
fled  if  the  property  can  be  returned  in  sub- 
stantially the  same  condition  as  when  be  re- 
ceived it.    (Goodrich  v.  Lathrop,  9^  Cal.  56.) 

91.  Upon  an  offer  to  rescind  a  sale  for  fraud- 
ulent representations,  the  tender  of  a  recon- 
veyance of  the  land,  with  an  offer  to  surrender 
the  possession  of  the  land,  and  to  redeliver 
the  certificates  of  water  stock  which  had  been 
transferred  to  the  purchaser  by  an  indorse- 
ment in  blank,  is  sufficient  as  to  the  land  and 
water  stock.     (Hill  v.  Wilson,  88  Cal.  92.) 

92.  Under  an  agreement  for  the  sale  of  land 
the  vendee  paid  part  of  the  purchase  money, 
and  gave  his  note,  payable  at  a  future  date, 
for  the  balance :  and  the  vendor  executed  a 
deed  and  placed  it  in  escrow,  to  be  delivered 
to  the  vendee  on  his  payment  of  the  note; 
but  reserved  the  right  to  rescind  on  hia  de- 
fault. The  vendee,  being  in  default,  was 
notified  by  the  vendor  that,  unless  he  paid 
the  note  within  ten  days,  the  contract  would 
be  rescinded ;  and  at  the  same  time  the  vendor 
tendered  to  him  the  money  paid  and  the  note, 
and  informed  him  that  they  were  subject  to 
hia  order,  and,  after  the  expiration  of  the  ten 
days,  the  note  being  still  unpaid,  gave  him 
written  notice  of  rescission.  Held,  the  con- 
tract was  rescinded.  (Gethin  v.  Walker,  59 
Cal.  602.) 

93.  The  defendant  knowing  where  the  deed 
was,  and  the  mode  in  which  ne  could  procure 
it  under  the  contract,  a  tender  of  the  deed 
was  unnecessary.  (Gethin  v.  Walker,  69  Cal. 
502.) 

94.  The  tender  by  the  vendees,  at  the  time 
of  their  rescission  of  the  contract  of  8ale,_of  a 
deed  of  conveyance  conveying  all  their  right, 
title,  and  interest  in  and  to  the  land  sold  to 
them,  and  in  and  to  all  moneys  and  contiacta 
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o{  every  character  arinng  from  galea  made  by 
tbem  nnder  the  contract,  is  not  objectionable 
on  the  gronnd  that  it  did  not  include  all  of 
the  land  embraced  in  the  contract  of  pur- 
chase, if  the  vendor  had  himself,  in  pursuance 
of  the  terms  of  the  contract,  executed  deeds 
by  which  portions  of  the  land  had  been  con- 
Teyed  to  third  parties,  and  had  himself  re- 
ceived all  of  the  consideration  for  which  sacb 
conveyances  had  been  made.  (Wilcox  t. 
Lattiu,93Cal.  588.) 

95.  A  written  ofier  by  the  purchaser  to  sur- 
render the  title  to  the  land  purchased  is 
equivalent  to  the  actual  production  and  ten- 
der of  a  written  release  or  quitclaim.  (Her- 
berxer  t.  Busman,  90  Cal.  683.) 

96.  Where  vendor  agreed  to  return  the 
money  received,  if,  at  toe  end  of  a  year,  the 
parcbaser  should  be  dissatisfied,  and  where, 
in  addition  to  written  notice  of  dissatisfac- 
tion, demand  of  return  of  purchase  money, 
and  offer  to  restore  title,  a  like  verbal  notice, 
demand,  and  offer  were  made  and  given  at 
the  precise  end  of  the  year,  and  repeatedly 
thereafter,  and  on  each  occasion  the  vendor 
promised  to  return  the  purchase  money,  with 
interest,  and  only  claimed  or  objected  that  he 
did  not  have  the  money  at  the  time,  and  led 
the  purchaser  to  believe  and  act  upon  the  be- 
lief that  he  would  return  the  money  as  soon 
u  he  could  raise  the  amount,  be  is  estopped 
bv  his  conduct  from  objecting  that  no  com- 
plete technical  tender  of  a  release  of  title  was 
made  by  the  purchaser  at  the  end  of  the  year, 
or  that  the  contract  was  not  then  tendered  for 
eanwllation.  (Herberger  v.  Husman,  90  CaJ. 
583.) 

97.  A  general  allegation  of  an  offer  by  the 
purchaser  to  rescind  the  entire  contract  of  sale 
and  purchase  of  the  premises,  and  to  restore 
to  plaintiffs  all  and  every  part  of  the  premises, 
is  sofficient  to  support  a  judgment  setting 
aside  the  sale,  and  requiring  the  purchaser  to 
account  for  and  return  all  property  received 
under  the  contract,  although  the  specific  alle- 
gations as  to  tender  of  restitution  do  not  in- 
clode  certain  small  items  of  personal  property 
vhich  had  been  thrown  into  the  trade,  and 
althoagh  the  value  of  such  items  is  not  al- 
leged.   (Hill  v.  Wilson,  88  Cal.  92.) 

98.  An  offer  to  restore  the  consideration  of 
a  deed  which  is  sought  to  be  set  aside,  if 
averred  in  the  language  of  the  statute,  is 
sufficient  as  against  a  general  demurrer. 
(Hick  V.  Thomas,  90  Cal.  289.) 

,  99.  Plaintiff  and  defendant  were  partners 
in  the  purchase  of  mining  claims.  Defend- 
ant was  the  active  partner,  and  acquainted 
with  the  value  of  a  certain  claim  owned  by 
the  firm,  plaintiff  being  ignorant  of  its  value. 
Plaintiff  sold  bis  interest  in  this  claim  to  de- 
iendant  for  greatly  less  than  its  value.  Held, 
that  in  a  suit  by  plaintiff  against  defendant, 
to  set  aside  this  sale  for  fraud  and  for  an  ac- 
count, etc.,  an  averment  that  defendant  is  in- 
debted to  plaintiff,  on  the  account,  id  a  sum 
greater  than  that  paid  by  defendant  for  the 
mining  claim,  is,  in  effect,  an  offer  to  place 
defendant  in  statu  quo,  as  per  the  nue  of 
law.    (Watts  V.  White,  13  Cal.  321.) 

100.  In  order  to  recover  ^ssession  of  prem> 
ises  on  the  gronnd  of  rescission  of  contract, 


the  plaintiff  must  allege  a  repayment  or  ten- 
der of  the  amount  paid  by  the  defendant  at 
the  execution  of  the  contract.    (Bohall  v.  Dil- 
ler,  41  Cal.  532.) 
Cited  64  Cal.  18-20. 

.  101.  Where  P.  contracts  with  B.  to  sell  him 
bis  hotel,  and,  to  effect  the  sale,  executes  to 
C.  a  conveyance  thereof,  upon  C.  advancing 
to  P.  part  of  the  purchase  money,  and  C.  gives 
B.  a  contract  for  a  deed  when  the  money  he 
is  advanced  is  repaid,  and  B.  gives  P.  security 
for  the  balance,  as  between  the  parties,  the 
sale  and  conveyance  will  be  deemed,  in 
equity,  a  mortgage  to  secure  the  pavment  bv 
B.  to  C  of  the  sum  advanced;  ana  in  such 
case  a  complaint  to  set  aside  the  contract  for 
fraudulent  representations  of  B.  must  aver 
an  offer  to  refund  C,  his  money.  (Purdy  v. 
Bullard.  41  Cal.  444.) 
Cited  98  Cal.  257. 

102.  Where  there  is  no  averment  or  proof 
of  a  rescission  of  the  contract,  or  of  any  at- 
tempt to  rescind  before  suit  and  no  averment 
or  proof  of  any  tender  or  offer  before  suit,  to 
return  to  the  vendee  any  thing  of  value  re- 
ceived from  said  vendee,  such  defect  is  fatal  to 
an  action  to  rescind  a  conveyance.  An  offer 
before  suit  to  return  the  purchase  money  is  a 
condition  precedent  to  the  maintenance  of 
the  action,  and  it  is  not  sufScient  to  aver  a 
willingness  and  ability  to  return  to  the  de- 
fendant all  the  moneys  paid  on  the  purchase 
of  the  property,  and  lawfully  and  legitimately 
paid  out  or  expended  on  account  of  the  pur- 
chase, and  to  offer  to  do  so  in  the  complaint. 
(Hammond  v.  Wallace,  86  Cal.  522.) 

103.  A  complaint  by  a  banking  corporation 
which  seeks  to  recover  of  a  defendant  a  sum 
of  money  paid  by  it  as  a  purchase  price  of  cer- 
tain shares  of  stock,  on  toe  ground  of  fraud  in 
the  sale,  does  not  state  a  cause  of  action,  or 
show  any  right  to  relief,  where  it  does  not 
state  a  rescission  of  the  contract  of  sale  or 
aver  any  offer  to  return  the  stock  purchased, 
within  a  reasonable  time.  (Bank  of  Su>  Lois 
Obispo  V.  Wickersham,  99  Cal.  656.) 

104.  Ckinceding  that  a  complaint  shows 
such  an  "unsound  mind,"  though  "not  en- 
tirely without  understanding,"  as  would  jus- 
tify a  rescission  of  the  deed  of  trust,  under 
section  39  of  the  (}ivil  Code  and  the  chapter 
on  rescission  therein  referred  to,  yet  if  it  does 
not  state  any  offer  to  restore  the  money  paid 
under  the  contract,  or  that  plaintiff  is  ready 
or  willing  to  restore  any  thing  of  value  re- 
ceived from  defendant  under  tne  contract,  it 
states  no  cause  of  action  for  rescission.  (More 
v.  Calkins,  85  Cal.  177.) 

106.  A  complaint  alleging  the  sale  by  plain- 
tiff to  defendant  of  an  interest  in  a  busmesa, 
and  of  certain  notes,  in  consideration  of  two 
thousand  five  hundred  dollars  cash,  and  of 
the  transfer  by  defendant  to  plaintiff  of  ten 
shares  of  mining  stock  at  fourteen  hundred 
dollars  a  share,  which  were  falsely  represented 
by  defendant  to  be  of  the  value  of  fifteen  hun- 
dred dollars  per  share,  when  they  were  in  fact 
valueless;  that  plaintiff  had  offered,  and  still 
offers,  a  return  of  the  stock ;  and  which  prays 
judgment  for  fourteen  thousand  dollars,  does 
not  state  a  cause  of  action  for  a  rescission  of 
the  contract,  because  not  showing  an  offer  to 
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retnm  the  cash  pajrmen^  nor  any  demand  for 
a  retransfer  of  uie  busineas  and  notes;  nor  a 
cause  of  action  to  recover  damages  for  deceit, 
because  it  does  not  allege  any  damage,  nor 
state  any  facts  as  to  the  value  of  the  business 
and  notes  from  wbicb  damage  to  plaintiff 
could  be  inferred.  In  tbe  absence  of  an  aver- 
ment of  their  value,  it  cannot  be  presumed 
that  they  were  of  any  value  whatever,  and 
the  plaintiS  must  be  presumed  to  have  been 
benefited  by  the  cash  payment.  (Wainwright 
V.  Weske,  82Cal.  193.) 
Cited  98  Oal.  266,  267. 

3.  Diligence. 

^  106.  To  enable  a  party  to  maintain  an  ac- 
tion  to  rescind  or  reform  a  contract,  reason- 
able diligence  must  be  used  in  pursuing  the 
remedy.    (Barfleld  v.  Price,  40  Cal.  635.) 
Cited  70  Cal.  264;  78  Cal.  396;  86  Cal.  31. 

107.  He  who  would  rescind  a  sale  for  fraud 
must  act  diligently  upon  discovering  the 
fraud,  and  must  show  himself  not  only  will- 
ing but  able  to  return  the  property  received 
by  him.  (Toby  v.  Oregon  Pac.  R.  R.  Co.,  98 
Cal.  490.) 

108.  The  first  requisite  of  rescission  is 
|>rompt  action,  and  a  party  rannot  wait  until 
time  shall  determine  whether  the  contract 
sought  to  be  rescinded  turned  out  good  or 
bad ;  and  this  is  particularly  true  in  a  new 
country,  where  values  change  rapidly.  (Ham- 
mond V.  Wallace,  86  Cal.  622.) 

109.  In  order  that  the  vendee  may  avoid  a 
contract  for  the  purchase  of  real  property  on 
the  ground  of  fraud  in  the  vendor  in  making 
the  contract,  he  must  repudiate  the  contract 
and  demand  its  rescission  immediately  upon 
discovering  the  fraud.  The  vendee  cannot, 
after  discovery  of  the  fraud,  remain  quietly 
iu  possession  of  the  property  for  a  long  period 
of  time,  and  afterwards  avoid  the  contract. 
(Blen  y.  Bear  River  etc.  Min.  Co.,  20  Cal. 
602.) 

Cited  81  Cal.  8. 

110.  Where  the  consideration  of  a  note  is 
shares  of  stock  in  a  corporation,  which  the 
maker  of  the  note  alleges  that  be  was  induced 
to  purchase  by  fraudulent  representations  of 
the  payee,  and  it  appears  that  the  shares  of 
stock  had  a  market  and  snpposed  real  value 
at  the  time  of  the  sale,  the  maker  of  the  note 
could  only  rescind  his  contract  by  doing  so 
promptly  upon  discovering  tbe  facts  entitling 
him  to  rescind,  and  by  restoring,  or  offering 
to  restore,  to  the  payee  of  the  note  every  thing 
of  value  received  under  the  contract.  (Gam- 
ble  V.  Tripp,  99  Cal.  223.) 

_  111.  To  suit  on  note  and  mortgage,  the  con- 
sideration of  which  was  a  deed  of  land  with 
warranty  of  title  from  plaintiff  to  defendants, 
defendants  set  up  fraud  in  this :  that  plain- 
tiff represented  tnat  the  title  was  confirmed 
by  the  United  States,  which  representation 
defendants  aver  was  false.  Defendants,  at 
the  time  of  deed,  were  in  possession  of  a  por- 
tion of  the  land,  afterwards  went  into  posses- 
sion of  the  balance,  and  have  been  in  posses- 
sion ever  since.  They  made  no  offer  to  rescind 
the  contract  until  suit  and  filing  answer ;  and 
it  neither  appears,  nor  is  it  averred,  that  de- 
fendants had  no  notice  of  this  fraud  imtil  an- 


swer. But  there  was  some  proof  that  defend- 
ants employed  counsel  to  contest  plaintiff't 
title  after  the  date  of  the  deed.  Held,  that  a 
party  entering  on  land  by  virtue  of  a  contract, 
and  holding  possession  under  and  enjoying 
the  fruits  of  the  contract,  must,  if  he  desires 
to  rescind  it  for  fraud,  act  promptly  and  give 
notice  of  his  intention  to  rescind,  or  he  wiU 
be  deemed  to  have  waived  the  fraud.  (Fntt 
V.  Fifk,  17Cal.  880.) 
ated  78  Cal.  396;  86  Cal.  81. 

112.  An  offer  to  rescind  a  sale  of  land  on  ac- 
count of  material  misrepresentations  as  to 
the  supply  of  water  for  irrigation  is  made 
within  a  reasonable  time  if  made  within  two 
months  after  tbe  discovery  of  the  falsity  of 
tbe  representations.  (Hill  v.  WUson,  88  Cal. 
92.) 

113.  Subdivision  1  of  section  1699  of  tbe 
Civil  Code,  providing  that  the  party  rescind 
ing  a  contract  must  do  so  "  promptly  upon 
discovering  the  facts  which  entitle  him  to  re- 
scind, if  he  is  free  from  duress,  menace,  un- 
due influence,  or  disability,  and  is  awar«  of 
bis  right  to  rescind,"  is  mandatory  as  to  the 
promptitude  required,  except  as  to  the  cases 
therein  enumerated,  and  others  where  a  suffi- 
cient showing  is  made  in  excuse  of  the  delay  ; 
and,  where  there  is  no  excuse  therefor,  a  de- 
lay of  three  months  in  an  offer  to  rescind  a 
purchase  of  stock,  after  discovery  of  the  facts 
constituting  fraud  in  the  purchase,  is  suffi- 
cient to  prevent  a  rescission.  (Marten  v. 
Bums  Wine  Ck>.,  99  Cal.  366.) 

114.  Where  suit  upon  an  adverse  claim  Uy 
an  undivided  half  of  the  land  agreed  to  be 
conveyed  was  commenced  against  the  vendor 
and  his  vendees  for  the  purpose  of  establish- 
ing the  claim,  upon  the  institution  of  which 
the  vendor  assured  the  vendees  that  there 
was  nothing  in  the  claim,  and  requested 
temporary  postponement  of  further  sales  by 
the  vendee,  and,  after  judgment  had  been 
rendered  in  favor  of  the  adverse  claimants, 
made  tbe  same  representations,  and  promiaed 
them  he  would  appeal  tiierefrom,  and  apon 
such  appeal  establish  his  title,  the  fact  tnat 
the  vendees  waited  until  three  months  after 
the  judgment  before  giving  notice  of  their  re- 
scission of  the  contract  dews  not  amount  to  a 
waiver  of  their  right  to  rescind,  but,  under 
such  drcura stances,  reasonable  diligence  ap- 
pears in  the  exercise  of  their  right  of  reacia- 
sion.    (Wilcox  y.  Lattin,  93  Cal.  688. ) 

116.  A  party  who  seeks  to  avoid  a  contract 
for  fraud  must  rescind  tbe  same  promptly 
after  the  fraud  is  discovered,  or  be  will  be 
deemed  to  have  waived  it.  A  delay  of  four 
months  after  the  discovery  of  fraud  in  a  part- 
nership contract,  during  which  business  is 
carried  on  as  usual  under  the  contract,  is  fatal 
to  a  claim  of  right  to  rescind  the  contract  for 
the  fraud.  (Bailey  v.  Fox,  78  Cal.  3«9.) 
CHted  86  Cal.  631;  96  Cal.  282;  98  Cal.  257. 

116.  Where,  in  an  action  on  tbe  note,  rescis- 
sion of  the  contract  was  sought  by  tbe  defend- 
ant in  bis  answer,  and  the  court  found  that 
no  offer  of  rescission  was  made  until  after  the 
commencement  of  the  action,  and  it  appears 
that  more  than  four  and  a  half  months  elapsed 
between  the  time  of  the  defendant's  alleged 
discovery  of  fraud  and  bis  offer  to  rescind,  he 
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is  barred  of  reacigsion  by  tbe  delay,  in  the 
absence  of  an  excnse  shown  therefor.  (Gam- 
ble T.  Tripp,  99  Cal.  223. ) 

117.  It  is  the  dnty  of  a  party  desiring  to  re- 
scind a  contract  for  fraud  to  do  so  promptly, 
npon  a  discovery  of  the  facts  entitling  him  to 
rescind:  bat  held,  in  this  case,  that  a  delay 
of  a  little  leas  than  six  months  was  not  sncL 
laches  as  to  deprive  him  of  the  right.  (Mar- 
ston  V.  Simpeon,  54  Cal.  189.) 

Cited  72  Cal.  286;  86  Cal.  31 ;  96  Cal.  282. 

118.  The  action  was  brought  to  obtain  the 
rescission  of  a  contract  whereby  the  plaintiff 
parchaeed  from  one  of  the  defendants  a  lot  of 
tamiture,  and  a  lease  for  five  years  of  a  board- 
ing-house, on  the  ground  that  he  had  been 
induced  to  make  the  purchase  through  the 
klse  and  fraodulent  representations  of  his 
vendor.  Six  months  after  the  purchase,  the 
plaintifi,  having  discovered  the  falsity  of  the 
representations,  verbally  offered  to  rescind 
the  contruct,  and  placed  the  vendor  in  pos- 
session of  the  furniture  and  boarding-house. 
Held^  that  the  oSer  to  rescind  was  made 
withm  a  reasonable  time,  and  was  sufficient 
without  the  tender  of  a  written  release  of  the 
rights  acquired  by  the  plaintiff  under  the 
lease.  (Hart  v.  il^mball,  72  Cal.  283.) 
Cited  85  CaL  32. 

119.  One  whose  consent  to  the  execution  of 
a  contract  has  been  obtained  through  fraud 
or  undue  influence  may  rescind  the  contract, 
bot  he  most  do  so  promptly  on  discovering 
the  facts  which  entitle  him  to  rescind.  Un- 
der the  drcamstancea  of  the  present  case,  an 
nitezplained  delay  of  fifteen  months  in  com- 
mencmg  the  action  after  knowledge  of  the 
facts,  held,  unreasonable  and  fatS.  Held 
farther,  that  no  fraud  or  undue  inflaence  was 
shown  by  the  complaint.  (Burkle  t.  Levy, 
70Cal.2oO.) 

Cited  85  Cal.  80,  631. 

ISO.  The  rescission  by  the  pnrdiaser  of  an 

•xecnted  contract  for  the  sale  of  land  and 
water  certificates,  on  the  ground  that  the 
water  certificates  are  void,  and  that  the  con- 
sideration baa  failed,  must  be  made  with  rea- 
sonable promptness ;  and  a  delay  of  seventeen 
months  after  the  purchase,  and  until  two 
months  after  the  commencement  of  a  suit  to 
fonclose  a  mortgage  given  for  the  purchase 
money,  before  offering  to  rescind,  is  unrea- 
UDable.    (Williams  v.  Mitchell,  87  Cal.  532.) 

121,  It  appearing  that  the  purchasers  paid 
no  part  of  the  purchase  money,  and  that  the 
improTements  made,  if  the  contract  had  been 
fully  performed,  would  have  belonged  to  the 
pnicbasers,  and  were  provided  for  in  the  con- 
tract to  insure  performance  by  the  purchasers 
and  to  improve  the  security  of  the  vendor  for 
pajrment  of  purchase  money,  and  that  they 
condsted  of  trees  and  vines,  for  the  irriga- 
tion of  which  water  was  furnished  by  the 
'vendor,  though  not  in  pipes  as  provided  in 
tbe  contract,  but  whicn  was  accepted  and 
nied  by  the  purchasers,  who  insisted  that  the 
■opply  was  insufficient,  but  remained  in  pos- 
Kanon  for  two  vears  and  until  after  de^ult 
in  payment  of  tnree  installments  of  purchase 
monqr,  the  purchasers  could  not,  under  such 
ciicamstanoea,  rescind  the  contract,  and  re- 


cover the  moneys  laid  out  and  expended  by 
them  under  their  contract,  but  would  be  re* 
mitted  to  the  remec^  for  damages  for  breach 
of  the  contract.  (Fountain  v.  Semi-Tropio 
Land  etc  Co.,  99  Cal.  677.) 

122.  Plaintiff  who  has  slept  npon  his  rights 
so  long  that  notes  which  were  surrendered  to 
him  upon  settlement  and  discharge  of  an  ex- 
press trust  have  become  barred  bv  the  statute 
of  limitations,  and  who  intimated  no  dissatis- 
faction with  the  settlement  for  nearly  eight 
years,  and  took  no  steps  for  rescission  of  it 
during  that  period,  has  no  equity,  but  his 
claim  18  stale,  and  the  court  will  not  enforce 
it.  (Chapman  v.  Bank  of  California,  97  Cal. 
156.) 

123.  The  defendant  purchased  of  tbe  plain- 
tiff certain  stock  for  the  sum  of dollars, 

and  pledged  the  stock  to  the  plaintiff  to 
secure  promissory  notes  given  for  the  pur- 
chase money.  The  contract  was  procured  by 
fraudulent  representations  made  by  the  plain- 
tiff to  the  defendant  with  reference  to  the 
value  of  the  stock,  the  falsity  of  which  was 
discovered  by  the  defendant  about  the  let  of 
January,  1878,  after  paying  six  hundred  dol- 
lars of  the  purchase  money.  November  13, 
1874,  the  stock  was  sold  by  the  plaintiff  for 
nineteen  dollars  and  sixty  cents,  and  the  pro- 
ceeds applied  upon  the  notes.  An  action  to 
recover  on  one  of  the  notes  was  commenced 
January  4, 1876,  and  the  answer  filed  May  22, 
1876.  Held,  that  the  defendant  had  not 
sought  to  rescind  within  a  reasonable  time. 
(Collins  V.  Townsend,  58  Cal.  608.) 

Cited  85  Cal.  531. 

Delay  in  returning  article,  what  waives.  See 
Sales,  168. 

Rescission  of  compromise,  effect  of  delay. 
See  Compromise,  7. 

TI.  Complaint  in  Suit  for. 

124.  In  action  to  rescind  sale  of  real  estate, 
on  the  ground  of  fraudulent  representations, 
security,  averred  in  the  complaint  to  havo 
been  given  for  the  purchase  money,  will  be 
presumed  to  be  adequate,  unless  the  contrary 
IS  expressly  averred'.  (Purdy  v.  Bullard,  41 
Cal.  444.) 

Cited  78  Cal.  213;  98  Cal.  257. 

125.  In  an  action  by  a  vendor  of  land  to  set 
aside  a  contract  for  its  sale,  an  objection  to 
the  complaint  that  the  precise  time  is  not  al- 
lied at  which  the  plaintiff  offered  to  return 
the  portion  of  the  purchase  price  paid,  if 
valid  at  all,  must  be  taken  by  special  demur- 
rer.   (Newman  v.  Smith,  77  Cal.  22.) 

128.  A  complaint  for  a  rescission  of  an  un- 
authorized contract,  in  writing,  for  the  sale 
of  land,  is  not  bound  to  anticipate  a  possible 
defense  that  an  oral  contract  was  partly  per- 
formed by  taking  possession,  in  connection 
with  payments  on  purchase  money,  and  need 
not  negative  the  fact  of  such  possession.  ( Sal- 
field  V.  Sutter  County  Lana  etc.  Co.,  94  Cal. 
546.) 

127.  Where  a  complaint  by  purchasers  of 
land  under  a  contract  of  sale,  wnich  provided 
for  certain  improvements  to  be  made  upon 
the  land  bv  the  purchaser,  is  framed  so  as  to 
obtain  a  decree  declaring  the  contract  re- 
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•dnded  for  nonperfonnanoe  by  the  vendor, 
and  to  obtain  compensation  for  moneys  ex- 
pended under  the  contract,  in  an  attempt  to 
execute  it,  but  does  not  show  that  any  pur- 
chase money  was  paid  under  the  contract, 
and  contains  no  count  for  monevs  laid  out 
and  expended,  nor  for  labor  performed,  nor 
for  materials  furnished,  nor  any  statements 
which  would  be  the  equivalent  of  such  counts, 
nor  allege  the  reasonable  value  of  the  im- 
provements made  in  pursuance  of  the  con- 
tract, but  merely  alleges  the  cost  of  such  im- 
provements, the  complaint  is  insufficient  to 
support  a  judgment  for  the  plaintiffs  for  the 
cost  of  the  improvements,  which  could  not  be 
recovered  as  such  in  any  event,  but  only  their 
reasonable  value.  (Fountain  v.  Semi-Tropic 
Land  etc.  Co.,  99  Cal.  677.) 

Pleading  restoration  of  consideration.  See 
•nte,  V,  2,  b. 

Complaint  in  action  for  rescission  for  ondne 
influence.    See  ante,  38. 

Averment  of  rescission.  See  Mines  and 
Mining,  443. 

Parties  in  action  to  aet  aaide  contract.  Bee 
Fraud.  124. 

Tn.  JnTl>dl«tI«n  Over  Sntti   ConlUet  •t 
laws  M  to. 

128.  Where  it  appean  that  a  contract  was 
made  in  this  state  for  the  purchase  of  mining 
property  in  Mexico,  for  which  a  deed  was 
given  and  possession  delivered,  but  the  pur- 
chase money  for  which  was  paid  and  has  been 
invested  in  this  state,  it  appearing  that  the 
larger  part  of  the  consideration  consists  of 
notes  of  a  citisen  of  this  stat«  payable  therein 
to  a  resident  thereof,  the  courts  of  this  state 
have  jurisdiction  of  an  action  to  rescind  such 
contract  and  to  cancel  such  notes  and  mort- 
gage, on  the  ground  of  fraud  in  the  sale  of  the 
property.    (Loaisa  v.  Superior  Court,  86  Cal. 

129.  Such  notes  and  mortgage  are  executory 
contracts,  which,  if  rescinded  at  all,  may  he 
rescinded  according  to  the  laws  of  the  state 
where  they  were  made  and  where  they  were 
to  be  executed.  (Loaiza  v.  Superior  Court, 
86  Cal.  11.) 

130.  The  real  object  of  such  action  being  to 
rescind  the  executorv  contracts  made  in  this 
state,  and  to  have  tne  court  use  its  compul- 
sory process  only  to  affect  property  within  its 
jurisaiction,  it  is  no  objection  to  tne  granting 
of  the  relief  sought  that  property  in  Mexico 
is  to  be  restored  and  redeeded  to  the  defend- 
ants in  accordance  with  the  laws  of  Mexico, 
as  a  condition  of  the  equitable  relief  granted. 
(Loaixa  v.  Superior  Court,  86  Cal.  11.) 

131.  The  nonresidenoe  of  the  plaintiffs  in 
such  action,  and  the  fact  that  they  are  foreign 
corporations,  is  no  objection  to  the  granting 
of  tne  equitable  relief  sought,  as  by  tecoming 
Buitora  here  the  plaintifis  have  voluntarily 
submitted  themselves  to  the  jurisdiction  of 
the  courts  of  this  state,  and  must  comply  with 
all  conditions  which  may  be  attached  to  the 
relief  awarded.  (Loaiza  v.  Superior  Court, 
86  Cal.  11.) 

Right  to  sue  absent  defendant  for  rescis- 
sion.   See  Vendor  and  Vendee,  III. 


I  Yni.  Gomyletlon  of}  Effoet  aai  EBfor««« 
ment  of  Boselsslon;  Bight  of  letioa 
liter. 

132.  An  ofier  by  a  purchaser,  whose  par- 
chase  was  induced  by  fraud  of  the  vendor,  to 
restore  every  thing  of  value  received  under 
the  contract  of  purchase,  whether  such  offer 
is  accepted  or  not,  accompanied  by  a  prompt 
and  proper  notice  of  the  rescission,  makes 
the  rescission  complete.  (Loaisa  v.  Superior 
Court,  88  Cal.  11. ) 

133.  On  a  former  appeal  in  this  case,  re- 
ported in  42  Cal.  691,  it  was  held  that  upon 
the  execution  of  the  deed  from  Montenegro 
to  Forbes,  August  7, 1848,  all  the  title  that  M. 
then  held  to  the  premises  described  in  it 
passed  to  and  vested  absolutely  in  F.  Held, 
conceding  that  under  the  Mexican  law  the 
sale  might  have  been  rescinded  after  the  exe- 
cution of  said  deed,  the  flnding  of  the  court 
below  that  it  was  not  rescinded  is  sustained 
by  the  evidence.  (Morenbant  v.  Bell,  62  OaL 
836.) 

134.  Where  a  vendor,  nnder  a  contract  for 
the  sale  of  land,  elects  to  rescind  the  con- 
tract, upon  a  breach  thereof  by  the  pur- 
chaser, hy  claiming  a  forfeiture  of  all  his 
rights  under  the  contract,  pursuant  to  its 
terms,  which  provide  for  sncn  forfeiture,  the 
contract  ceases  to  be  a  subsisting  or  enforce- 
able obligation  against  the  purchaser;  and 
his  liability  upon  the  i^reement  to  pay  the 
purchase  price  ceases  with  the  vendor's  re- 
scission of^  the  right  to  receive  the  land  ujx>n 
such  payment,  and  the  vendor  has  no  n^ht 
of  action  whatever  on  the  contract,  but  sim- 
ply a  right  of  action  for  damages  for  the 
breach  thereof,  which  necessarily  implies  that 
the  contnlct  has  been  terminated.  (Glasaell 
V.  Coleman,  94  Cal.  260.) 

136.  It  is  immaterial  to  the  effect  of  a  re- 
scission in  extinguishing  the  agreement  of  the 
purchaser  to  pay  the  purchase  price  whether 
bis  obligation  for  the  purchase  money  ia  ex- 
pressed in  the  contract  of  sale  or  in  a  promis- 
sory note  executed  contemporaneously  there- 
with, where  each  instrument  was  executed  as 
a  part  of  the  same  transaction ;  and  the  note 
is,  by  its  terms,  only  an  additional  evidence 
of  an  obligation  to  pay  certain  installments 
of  the  purchase  monev,  and  given  aa  addi- 
tional security  therefor.  A  forfeiture  of  the 
right  to  the  land  works  an  entire  failure  of 
the  consideration  for  the  promise  to  pay  for 
the  land,  irrespective  of  the  instrument  in 
which  the  promise  is  contained.  (GlasseO 
V.  Coleman,  94  Cal.  260.) 

136.  The  superior  court,  having  general 
jurisdiction  to  enforce  a  rescission,  oas  joria. 
diction  to  appoint  a  receiver  of  the  moneys 
and  securities  in  this  state  which  the  pur- 
chaser claims  should  be  restored.  Such  ap- 
pointment does  not  affect  the  title  to  the 
property  involved,  but  simply  preserves  it, 
ana  keeps  it  within  the  jurisdiction  of  the 
court,  until  the  rights  of  the  parties  can  be 
determined.  (Loaiza  v.  Superior  Court,  85 
Cal.  11.) 

137.  The  service  of  a  notice  of  rescission  by 
the  purchasers,  when  they  are  not  entitled  to 
rescind  the  contract  of  sale,  will  not  preclude 
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5  anit  for  damages  to  recover  their  loss  prozi- 
mately  caused  by  the  breach.  (Fountain  t. 
Semi-Tropic  Land  etc.  Co.,  99  Cal.  677.) 

138.  When  A  has  made  a  payment  in  ad- 
Tance  on  a  contract  to  purchaae  stock  of  B, 
which  B  refuses  or  fails  to  deliver,  and  A 
thereupon  notifies  B  that  he  claims  tne  right 
to  rescind  the  contract,  and  claims  repayment 
of  the  naoney  paid,  the  notice  does  not  affect 
or  impair  the  right  of  A  to  maintain  an  action 
for  damages  on  the  contract.    (Jones  T.  Post, 

6  Cal.  102.) 

139.  When  a  contract  of  sale  and  purchase 
of  land  is  abandoned  or  rescinded  by  the  par- 
tiee,  the  purchaser,  though  in  default,  may 
recover  back  installments  paid  of  the  pur- 
chaae money,  less  the  actual  damage  to  the 
vendor  occasioned  by  bis  breach  of  contract. 
(Easton  v.  Ciessey,  100  Cal.  75.) 

140.  When  a  contract  of  sale  and  purchase 
of  land  ia  abandoned  or  rescinded  by  the  par- 
ties, the  purchaser,  though  in  default,  may 
recover  back  installments  paid  upon  the  pur- 
chase money,  less  the  actual  damage  to  the 
vendor  occasioned  by  bis  breach  of  contrEust, 
notwithstanding  a  forfeiture  clause  in  the  con- 
tract rescinded.  (Shively  T.  Semi-Tropic 
land  etc.  Co.,  99  Cal.  259.) 

141.  An  action  by  the  assignee  of  the  rights 
of  a  purchaser  of  land  to  recover  back  from 
the  vendor,  upon  an  alleged  rescission  of  the 
eontraot  of  purchase,  the  installments  paid 
on  the  purchase  prioe  of  the  land,  is  an  action 
for  money  had  and  received,  and  not  an  ac- 
ticn  arising  under  the  contract ;  and  the  as- 
B^nment  by  the  vendee  of  the  cause  of  action 
ia  no  violation  of  the  provisions  of  the  con- 
tzaet  prohibiting  its  assignment.  (Shivelv 
V.  Semi-Tropic  Land  etc.  Co.,  99  Cal. 
2».) 

142.  The  tender  of  a  deed  by  the  vendor  to 
the  vendees,  subsequent  to  the  commence- 
ment of  an  action  by  the  vendees  to  enforce  a 
rescission  of  the  contract  made  before  suit, 
even  if  the  deed  were  sufficient  to  transfer  the 
title  to  the  land,  does  not  revive  the  contract, 
which  had  been  extinguished  by  the  rescis- 
aon ;  and  a  judgment  in  the  action  that  the 
vendees  were  entitled  to  exercise  their  right 
of  rescission  confirms  the  extinguishment  of 
the  contract  as  of  the  date  when  the  rescis- 
noo  vas  made.  (Wilcox  v.  Lattin,  93  Cal. 
568.) 

143.  After  the  vendees  have  rescinded  the 
contract  for  the  default  of  the  vendor,  and 
tendered  restitution,  and  demanded  a  repay- 
ment of  the  installments  of  purchase  money 
!*id,  DO  subsequent  offer  of  performance  on 
the  part  of  the  vendor  will  relieve  him  from 
the  effect  of  his  default ;  and  the  vendees  are 
act  bound  to  accept  an  offer  of  performance 
made  by  the  vendor  after  suit  brought  for  the 
recovery  of  the  purchase  money,  and  before 
wrrioe  of  the  summons  therein.  (Woodruff 
T.  Semi-Tropic  Land  etc.  Co.,  87  Cal.  275.) 

Action  for  money  paid  on  cancellation.  See 
ante,  U. 

Benewal  of  rescinded  contract,  what  does 
not  amount  to.     See  ■Witnesses,  V,  8,  c,  L. 

Rescission  of  contract  to  qualify  one  as  wit- 
nesB,  effect  of.    See  Witnesses,  V,  8,  c,  L. 


BE8ERrATI058. 

See  Military  Reservations. 

Deeds,  reservations  in.    See  Deeds,  VIII,  6. 

Homestead,  reservation  of.  See  Assign- 
ments for  the  Benefit  of  Creditors,  VI,  2. 

Lease,  reservations  in.  See  Landlord  and 
Tenant,  47. 

Right  of  repurchase,  reservation  of,  validity 
of.    See  Vendor  and  Vendee,  29. 

Conveyance  of  water  right,  reservations  in. 
See  Watercourses,  XIV,  2,  s. 

Islands,  when  included  in.  See  Water- 
courses, VII. 

Patent  for  mining  claim,  reservations  in. 
See  Mines  and  Mining,  178. 

Patents,  reservations  in.  See  Public  Lands. 
XX,  10.  ' 

RE8EBT0IBS. 

See  Eminent  Domain,   IV,   3,  b;   Water- 
courses, XI. 

BE8  €>E8T£. 

DedaratioDB   as    part   of.      See   Evidence. 
VI,  1,  a. 

BE3IDENCE. 

See  cross-references  under  Domicil;  Home- 
steads, VI. 

Firm,  residence  of,  nonresidence  of  partner. 
See  Partnership,  279. 

Presenting  inventory  to  judge  at  residence. 
See  Executors  and  Administrators,  12  \ 

Necessity  of  to  actual  possession.  See  Pos- 
session, III. 

Juror,  necessity  of  residence.  See  Jury 
and  Jurors,  V,  3. 

Statement  of,  sufficiency  of.  See  Mort- 
gages, 943. 

Statement  of  in  certificate  of  corporation. 
See  Orporations,  27,  28. 

Statement  of  in  homestead  declaration. 
See  Homesteads,  IV,  3. 

Allegations  as  to.    See  Ejectment,  Y,  8,  e. 

BESIGKATIOir. 

Office,  resignation  from.  See  Offices  and 
Officers,  XV. 

Executors,  resignation  of.  See  Executors 
and  Administrators^  V,  1. 

Director,  resignation  of.    See  Corporations, 

JL,  o. 

Assignee,  relinquisliment  of  trust  by.  See 
Assignments  for  the  Benefit  of  Creditors,  VI,  4. 

SE8I8TI1I(}  OFFICEBS. 

See  Criminal  Law,  XXI,  48. 

BE8  JUDICATA. 

Judgment  as.    See  Judgments,  X,  9. 

BES0LUTI01T8. 

See  Corporations,  X,  6 ;  Ordinances. 

Resolution  of  intention  to  change  grade  of 
street.    See  Streets,  XI,  3,  d. 

Intention  to  improve  street,  resolution  of. 
See  Streets,  XII,  4. 

Variance  in  street  contract.  See  Streets, 
XIV,  8. 
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BE8F0in)EAT  SUPERIOR. 

See  Agency ;  Master  and  Servant. 

BESTITUTIOir. 

See  AsriBtance ;  Forcible  Entrv  and  Unlawful 
Detainer,  VI,  16;  Writs  of  Possession. 

Mandamus  to  compel  restitution  of  prop- 
erty.   See  Mandamus,  II,  11,  k. 

Restraining  writ  of  restitntion.  See  Injunc- 
tions, U,  2,  f. 

Writs  of.    See  Ejectment,  XXT. 

BESTOBlTIOir  TO  CAPAaTT. 

See  Insanity,  VIl. 

SESTBAIITT  OIT  AUEKATIOIT. 

See  Charitable  Uses,  3. 

Condition  in  restraint  of.    See  Deeds,  VIU, 
7,  b. 
Power  to  remove.    See  Mexican  Lands,  16. 

SESTBilirr  OF  TRADE. 

1.  Doctrine  seems  to  be  in  contracts  in  re- 
straint of  trade  that  there  must  not  only  be  a 
consideration  for  the  contract,  but  there  must 
be  some  good  reason  for  entering  into  it ;  and 
it  must  impose  no  restraint  upon  one  party 
which  is  not  beneficial  to  the  other.  (Oal- 
ifomia  Steam  Nav.  Co.  v.  Wright,  6  Oal.  258.) 

2.  A  covenant  not  to  run  or  employ,  or  suf- 
fer to  be  ran  or  employed,  a  steamboat  upon 
any  of  the  routes  of  travel  on  the  rivers,  bays, 
or  waters  of  the  state  of  California  for  the  pe- 
riod of  ten  years,  applies  not  only  to  existing 
routes  of  travel,  but  to  all  new  routes  opened 
during  the  ten  years.  (Wright  v.  Ryoer,  86 
Cal.  842.) 

8.  Contract  in  restraint  of  trade,  otherwise 
than  as  expressly  excepted  in  sections  1674 
and  1676  of  the  Civil  Code,  is  against  public 
policy,  and  void  by  the  terms  of  section  1678 
of  the  same  code.  (Vulcan  Powder  Co.  T. 
Hercules  Powder  Co.,  96  Cal.  610.) 

4.  Agreement  in  partial  restraint  of  trade, 
restricting  it  within  certain  reasonable  limits, 
or  confinmg  it  to  particular  persons,  is,  if 
founded  upon  a  good  consideration,  yalid. 
(Wright  ▼.  Ryder,  86  Cal.  842.) 
Cited  40  Cal.  264;  46  Cal.  168;  96  Oal.  618;  1 

Wash.  Ter.  N.  S.  286. 

6.  Contract  in  restraint  of  trade,  and  which 
is  not  by  its  terms  limited  as  to  territory  em- 
braced in  its  operation,  will  not  be  supported. 
(Callahan  v.  DonnoIIy,  46  Cal.  152.) 

6.  Contract  in  restraint  of  trade  to  be  up- 
held must  be  restricted  as  to  territory,  and  it 
must  appear  to  the  court,  in  considering  the 
nature  of  the  business  in  connection  with  the 
territorial  limits  assigned  that  the  limits 
designated  are  not  unreasonable  in  extent. 
(Callahan  v.  Donnolly,  45  Cal.  152.) 

7.  Contract,  if  it  include  entire  area  of  state, 
is  unreasonable  and  vjid,  as  against  public 
policy.    (Wright  v.  Ryder,  86  Cal.  342.) 

8.  If  the  purchaser  of  a  steamboat,  at  the 
time  of  the  purchase,  covenants  with  the  seller 
that  he  will  not  run  or  employ,  or  sufier  to 
run  or  be  employed,  the  said  boat  for  ten  years 
apon  any  of  the  routes  of  travel  of  the  waters 


of  a  state,  the  covenant,  being  in  restraint  of 
trade  and  commerce,  is  void,  as  against  pub- 
lic policy.    (Wright  v.  Ryder,  86  (3al.  342.) 

9.  A  contract  by  which  one  of  the  parties 
binds  himself  not  to  engage  in  a  particaiar 
business  or  occupation  "  in  the  city  and  county 
of  San  Francisco,  or  state  of  California,"  is  in 
restraint  of  trade,  and  therefore  void,  as 
against  public  policy.  (More  t.  Bonnet,  40 
Cal.  251.) 

Cited  46  Gal.  168. 

10.  Such  a  contract  ia  an  entire  contract, 
and  cannot  be  severed  so  as  to  enforce  that 
portion  relating  to  the  city  and  county  of  Saa 
Francisco,  and  reject  that  relating  to  the  state 
of  California.  (More  v.  Bonnet,  40  CaL  2SL) 
Cited  40  Cal.  848;  76  Cal.  393. 

11.  Oontaract  not  to  run  boats  on  oeirtaiB 
line  of  travel  is  not  void,  as  being  against 
public  policy  and  in  restraint  of  trade,  where 
a  consideration  is  paid  therefor.  (Oalifomia 
Steam  Nav.  Co.  v.  Wright,  6  CaL  258.) 

12.  Contract  not  to  run  boats  on  a  certun 
line  of  travel  gives  no  monopoly,  giving  an 
exclusive  enjoyment  of  the  business  only  as 
against  a  smgle  individual,  while  all  the 
world  besides  is  left  at  ftill  liberty  to  enter 
upon  the  same  enterprise.  (California  Steam 
Nav.  Co.  V.  Wright.  6  Cal.  268.) 

15.  Contract  which  provides  that  party 
shall  not  engage  in  "  any  branch  of  yeast 
powder  business"  is  in  restraint  of  trade, 
and  therefore  void.  (Callahan  v.  Donnolly, 
45  Cal.  152.) 

Cited  7  Mont.  96. 

14.  Contract  by  which  one  party  binds  him- 
self to  buy  meat  at  a  fixed  price  and  for  a  time 
certain  of  another  party,  in  consideration  of 
the  other  party  refraining  from  selling  meat 
daring  that  time  at  the  place  of  business,  is 
valid.    (Lightner  v.  Menzel,  35  Cal.  452.) 

16.  A  contract,  by  the  terms  of  which  the 
defendant  agreed  to  give  to  the  plaintiff  the  ex- 
dosive  sale  of  grainbags  or  burlaps,  ap  to  a 
specified  quantity,  to  be  under  the  defendant's 
control  for  a  specified  period,  and  agreed  to 
accept  for  them  the  averse  price  received  by 
the  plaintifi  for  all  grainbags  or  burlar»  oM 
by  mm,  and  the  plamtifi  a^«ed  to  sell  them 
for  a  specified  commission,  and  to  be  bound 
to  sell  a  specified  quantity  of  them,  is  not 
upon  its  face  void  as  being  in  restraint  of 
trade,  or  against  public  policy;  but  if  it  be 
shown  that  such  contract  formed  part  of  a 
scheme  of  the  plaintifi  to  establish  a  mon(^ 
oly  in  grainbags  or  burlaps,  to  the  prejudice 
of  the  people  of  the  state,  the  contract  is  void, 
as  opposed  to  public  policy.  (Pacific  Factor 
Co.  V.  Adler,  90  Cal.  110.) 

16.  A  contract  by  which  one  party,  at  his 
own  limekiln,  agrees  to  manufacture  for 
another  party  a  certain  number  of  barrels  of 
lime  within  a  given  time,  for  which  he  is_  to 
receive  a  given  sum  per  barrel,  and  which 
provides  also  that  during  the  continuance  of 
the  agreement  the  party  manufacturing  the 
lime  uiall  not  sell  to  any  person  any  lime,  is 
not  illegal,  as  being  in  restnunt  of  trade. 
(Schwabu  v.  Holmes,  49  Cal.  665.) 

17.  The  plaintifi  and  the  defendants,  who 
were  each  manufacturera  ot  lumber,  entered 
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into  «  contract,  by  the  terms  of  which  the  de- 
fendants agreed  to  make  and  deliver  to  the 
plaintiff  during  the  year  1881  two  million  feet 
of  lomber  at  eleven  dollars  per  thousand  feet, 
and  farther  agreed  not  to  manufacture  any 
lomber  daring  such  period  for  sale  within  a 
ipedfied  territory,  except  under  the  contract, 
and  to  pay  the  plaintiS  twenty  dollars  per 
tboaaand  feet  for  any  lumber  manufactured 
and  sold  to  parties  other  than  the  plaintiff. 
Similar  contracts  were  made  by  the  plaintiff 
with  other  lumber  dealers,  and  its  sole  object 
and  consideration  in  entering  into  such  con- 
tracts  was  to  form  a  combination  for  the  pur- 
pose  of  increaaing  the  price  of  lumber,  limiting 
the  supply,  and  ^ving  it  the  control  of  the 
lamber  market  within  the  territory  specified. 
Held,  that  the  contract  was  in  restraint  of 
trade,  and,  being  indivisible,  was  invalid  in  its 
entirety.    (Santa  Clara  Valley  Mill  etc.  Oo. 


T.  Hayes,  76  OaL  887.) 
Cited  90  CaL  119. 


18.  A  contract  for  a  term  of  three  years  be- 
tween several  powder  oompaniefl,  providing 
that  neither  of  the  parties  thereto  shall  make 
any  shipment  of  dynamite  powder  to  any  part 
of  the  United  States  east  of  certain  bounda- 
ries, and  regulating  the  manufacture  and  sale 
of  it  by  the  parties  in  the  territory  west  of 
those  Donndariee,  under  certain  specified  re- 
itrictions,  and  giving  power  to  a  standing 
committee  to  fix  prices,  r^ulate  the  manu- 
bctoring  coot,  and  imxxifie  Ones  for  violations 
of  the  contract,  and  providing  for  a  tennina> 
tion  of  the  contract  if  any  other  party  or  par- 
ties shall  b^in  to  manufacture  and  sell 
draamite  in  competition  with  the  parties  to 
the  contract,  is  in  restraint  of  trade,  and  void 
u  aeainst  public  policy.  Vulcan  Powder  Co. 
▼.  Hercules  Powder  CJo.,  96  Cal.  610.) 

19.  A  trader  may  sell  a  patent  right,  and 
protect  his  asBignee  by  an  agreement  to  re- 
inin  from  any  acts  which  would  lessen  its 
nine,  and  neither  to  use  the  patent  nor  to 
interfere  in  anv  way  with  the  profit  to  be  de- 
rived from  it;  out  several  persons  or  compa- 
nies cannot  legally  enter  into  a  business 
combination  to  control  the  manufacture  or 
■tie  or  price  of  a  staple  of  commerce,  merely 
because  some  of  the  contracting  parties  have 
letters  patent  for  certain  grades  of  that  staple. 
(Yolcan  Powder  Oo.  v.  Hercules  Powder  Co., 
»OaL  510.) 

20.  The  fact  that  certain  of  the  parties  to  a 
contract  providing  for  the  restriction  of  the 
aale  of  dynamite  powder  were  the  owners  of 
letters  patent  for  invention  of  methods  or 
processes  for  making  dynamite  does  not  ren- 
te the  contract  vahd,  where  it  is  not 
confined  to  dynamite  produced  under  the  pro- 
ttnee  of  the  named  patents,  but  refers  to 
drpamite  generally,  and  recc^nizes  the  prob- 
*bility  of  other  persons,  not  having  the  pa- 
tents named,  entering  into  the  business  of 
nitldng  and  selling  the  same  commodity. 
(Vulcan  Powder  Co.  v.  Hercules  Powder  Co., 
M  081.610.) 

21.  Ro  action  will  lie  in  favor  of  one  of  the 
P*rties  to  such  contract  to  compel  the  other 
parties  to  allow  an  examination  of  their  books 
*nd  papers,  and  for  a  judgment  for  such  sum 
■a  may  be  found  due,  under  a  complaint  al- 


leging that  the  defendants  have  made  false 
reporto  of  the  amount  of  dynamite  sold,  and 
have  refused  an  examination  of  the  books, 
ete.,  the  provisions  of  the  contract  sought  to 
be  enforced  bv  the  action  being  the  very 
means  establisned  by  the  parties  to  the  con- 
tract fw  the  purpose  of  making  sure  their 
illegal  agreements.  (Vulcan  Powder  Oo.  v. 
Hercules  Powder  C}o.,  96  Cal.  610.) 

22.  The  only  penalty  which  the  law  attaches 
to  the  contracts  of  natural  persons  in  restraint 
of  trade  is  to  make  them  non-enforceable. 
(Havemeyer  v.  Superior  Court,  84  Cal.  327.) 

28.  Where  the  defendant  being  the  owner, 
in  whole  or  in  part,  of  certain  steamers,  in 
consideration  of  a  sum  of  money  paid  to  him, 
covenanted  that  he  would  not  run,  or  suffer 
to  be  run,  or  employed,  those  steamers  on 
certain  waters  of  the  state,  held,  that  he  was 
not  released  from  his  covenant  by  a  sale  of  the 
steamers,  or  of  his  interest  therem.  (Califor- 
nia Steam  Nav.  Co.  v.  Wright,  8  Cal.  586.) 

Liquidated  damages  in  contract  restraining 
business.    See  Damages,  28,  29. 

Liquor  license,  whether  is.  See  Licenaes, 
64,  et  aeq. 

BESULTDre  TBU8T. 

See  Trusts  and  Trustees,  VL 

BETBAXIT. 

See  Pleading  and  Practice,  Xm. 
Dismissal  aa.    See  Dismissal,  63,  66. 

BETBOACTITE  LAWS. 

See  Statutes,  VIII,  9;  Statute  of  Limitations, 

Begistration  statutes.    See  B^istration,  L 

BETUB5. 

See  Jury  and  Jurors,  IV,  2. 

Statute,  time  of  return  o&  See  Statutes, 
1.2. 

Inventory,  return  of.  See  Executors  and 
Administrators,  116,  et  seq. 

Certiorari,  return  of.    See  Certiorari,  IV,  7. 

Habeas  corpus,  power  of  judge  on  return. 
See  Habeas  Corpus,  111,  3. 

Sheriffs.    See  Executions,  XIII. 

Summons,  return  of.    See  Summons,  V. 

Return  of  property.  See  Attachments, 
VIIL 

Tax  sale,  return  of.    See  Taxation,  XXl,  6,  h. 

Groods  or  bill  of  sale,  return  of.  See  Sales, 
XIV. 

BETUBirS. 

Election  returns.    See  Elections,  IX. 
Election,  conduriveness.     See  Elections, 

xni,  9. 

BETENUE. 

See  Internal  Revenue ;  Taxation. 

Inspectors  of  Customs.  See  Inspector  of 
Customs ;  Collector  of  the  Port. 

Internal  revenue  stamp.  See  BiUs  and 
Notes,  II,  1 ;  Contracts,  I,  2,  a. 

BEVEB8AL. 

See  Appeals,  XII,  7. 
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BEYEB8I05S. 

1.  The  riffht  to  an  estate  in  reversion  be- 
comes absolute  on  the  happening  of  the  event 
which  terminates  the  intermediate  estate. 
(Uawes  T.  Lathrop,  38  Gal.  493.) 

2.  In  an  action  by  a  reversioner  for  an  in- 
jnry  done  to  the  freehold,  the  duration  of  the 
term  of  the  tenant  in  posaession  is  evidence 
admissibleonbehalfof  the  defendant,  as  affect- 
ing the  measure  of  damages.  (UttendorSer  v. 
Saegers,  60  Cal.  496.) 

BETIEW. 

See  Certiorari. 

On  appeal.    See  Appeals,  XI. 

Ruling  on  challenge,  reyiev  of.  See  Jory 
and  Jurors,  VII,  6,  g. 

Order  granting  nonsuit,  review  oL  See 
Nonsuit,  Vm. 

BEVITAL. 

Barred  debt,  revival  of.  See  Statute  of  Lim- 
itations, XII. 

What  does  not  amount  to  revival  of  re- 
scinded contract.    See  Witnesses,  V,  8,  c,  L. 

Statutes,  revival  of.    See  Statutes,  X. 

Judgments,  revival  of.  See  Judgments, 
XVII. 

Decree  made  after  death  without  revival. 
See  Parties,  106. 

Injunction,  revival  oL  See  Injunctions, 
IV. 

Water  right,  revival  of  after  abandonment 
of.    See  Watercourses,  XIV,  2,  t. 

EEYOCATIOir. 

Arbitration,  revocation  of  submission  to. 
See  Arbitration  and  Award,  III,  8. 

Assignment,  revocation  of.  See  Aseign- 
ments lor  the  Benefit  of  Creditors,  IV. 

Grant,  revocation  of.    See  Railroads,  X,  2. 

License,  revocation  of.  See  Attorney  and 
Client,  IX,  1. 

Le^aliced  obstruction,  revocation  of.  See 
Nuisance,  16. 

Dedication,  revocation  of.  See  Dedication, 
IX. 

Certificate,  revocation  of.  See  Appeals, 
VI,  6,  e. 

Letters,  revocation  of.  See  Executors  and 
Administrators,  V,  2. 

Wills,  revocation  of.    See  Wills,  XTT. 

BEWABD. 

1.  Where  a  reward  is  offered  in  the  usual 
way  in  the  public  newspapers,  or  by  handbills, 
for  the  arrest  and  delivery  to  the  proper 
authorities  of  persons  suspected  of  crime,  and 
a  party  accordingly  arrests  and  delivers  the 
persons  suspectM,  who  are  tried  and  con- 
victed, held,  that  the  demand  for  the 
amount  of  the  reward  is  neither  an  "  unliqui- 
dated demand,"  nor  an  "  account,"  within 
the  fourth  section  of  the  Practice  Act ;  and, 
hence,  that  the  assignor  of  such  demand  is  a 
competent  witness  for  the  assignee  in  suit 
against  tiie  persons  offering  the  reward. 
(Rochester  v.  See  Yup  Company,  18  Cal. 
413.) 

2,  An  agreement,  by  one  who  has  lost  prop- 
erty by  fire  or  theft,  to  pay  a  certain  sum  to 


any  one  who  will  secure  the  arrest  and  ooo- 
viction  of  the  criminal,  is  not  a  nude  pwt; 
but  may  be  enforced  by  a  person  performing 
the  service.  (Ryer  v.  Stockwell,  14  CaL  1S4.) 
Cited  77  Cal.  88. 

3.  In  such  cases,  the  offer  of  a  reward  or 
compensation  by  public  advertisement,  either 
to  a  particular  person  or  class  of  persons,  or 
to  any  and  all  persons,  is  a  conditional  prom- 
ise; and  if  any  one  to  whom  such  oner  is 
made  shall  perform  the  service  before  the 
offer  is  revoked,  such  performance  is  a  good 
consideration,  and  the  offer  becomes  a  le^ 
and  binding  contract.  Until  performance, 
the  offer  may  be  revoked  at  pleasure.  (Ryer 
y.  Stockwell,  14  Cal.  134.) 

4.  Such  advertisements,  upon  acceptance  of 
their  terms  and  performance  of  the  services, 
become  written  contracts.  (Ryer  v.  Stock- 
well,  14  Cal.  184.) 

6.  Where  the  reward  was  for  such  informa- 
tion as  would  lead  to  the  arrest  and  convic- 
tion of  the  criminal,  there  could  be  no  claim 
for  the  money  until  trial  and  conviction.  The 
statute  of  limitations  begins  to  run  from  that 
time,  and  the  limitation  would  be  four  years, 
as  on  a  written  contract.  (Ryer  v.  Stock- 
well,  14  Cal.  134.) 

6.  If  a  reward  is  offered  for  the  arrest  and 
conviction  of  a  robber,  and  an  arrest  is  nude 
and  conviction  had,  and  the  reward  paid,  and 
it  turns  out  that  the  person  arrested  was  not 
the  robber,  it  is  doubtful  whether  the  persons 
offering  the  reward  are  liable  for  the  subse- 
quent arrest  and  conviction  of  the  real  rob- 
ber. (Burke  v.  Wells,  Fargo  A  Co.,  34  Oal. 
60.) 

7.  Offer,  by  a  party  who  has  been  robbed, 
of  a  reward  for  the  arrest  and  conviction  ot 
the  robbers,  is  not  earned  by  one  who  merely 
communicatee  to  the  party  robbed  his  suspi- 
cions that  a  certain  persop  is  guilty,  with  a 
statement  that  others  were  satisfied  of  his 
guilt,  and  that  circumstances  pointed  strongly 
toward  him,  and  who  does  not  claim  the  re- 
ward until  after  the  arrest  and  conviction  of 
the  robbers.  (Burke  v.  Wells,  Fargo  &  Co., 
50  Cal.  218.) 

8.  A  contract  arises  upon  the  compliance 
by  one  of  the  public  with  the  conditions  <d  an 
offer  of  a  reward  for  the  arrest  of  a  criminal. 
(McLeod  V.  Meade,  77  Cal.  87.) 

9.  In  an  action  to  recover  a  reward  offered 
by  the  defendants  for  the  arrest  and  convi^ 
tion  of  any  party  guilty  of  a  specified  crime, 
the  findings  of  the  court  were  m  &vor  of  the 
plaintiff,  with  the  exception  of  the  finding 
that  none  of  the  acts  of  the  plaintiff  were 
done  with  a  view  of  obtaining  said  reward  or 
any  part  of  it.  Held,  that  he  was  not  enti- 
tled to  recover.  (Hewitt  v.  Anderson,  56  Cal. 
476.) 

10.  In  an  action  broiight  to  recover  a  re- 
ward which  had  been  offered  by  the  defend- 
ants for  the  arrest  and  conviction  of  the  perscm 
guilty  of  a  robbery,  the  record  of  the  convic- 
tion of  a  person  for  the  robbery  is  admissible 
in  evidence  to  show  a  conviction,  but  not  ad- 
missible to  show  that  the  person  convicted 
was  the  robber.  (Burke  v.  Wells,  Fargo  A 
Co.,  34  Oal.  60.) 
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BI6HT  OF  E5TBT. 

See  Easements,  VI;  Landlord  and  Tenant, 
V,  4. 
Ejectment  against  one  having.    See  Eject- 
ment, IV,  2. 

BIGHT  OF  WAT. 

See  Easements;  Railroads,  IV. 

SIPABUN  BIOHTS. 

See  Watercooraes,  XIV. 

RISK. 

locreaae  of.    See  InsnTance^  II,  6. 

KHTEBS. 

See  Watercourses. 
Boandariee,  rivers  as.    Bee  Boundaries,  II,  6. 

BOAD  DISTRICTS. 

Bee  Highways,  VL 

BOADS. 

See  Highways. 

Tnmpike  companies.    See  Tompike  Oom- 

puiies.  

Boad  tax.    See  Taxation,  XV. 
Streets.    See  Streets. 

BOAD  TAX. 

See  Highways,  VI;  Taxation,  XV. 

ROBBERY. 

See  Criminal  Law,  XXI,  60. 
Anaolt  to  rob.    See  Criminal  Law,  XXI,  6. 

BOMAS  CATHOUC  ABCHBISHOF. 

Advene  possession  by.    See  Adverse  Posses- 
sion 


1  by.    See  i 

1,  m,  4.  f. 


BULE8. 

Power  to  make.  See  Municipal  Corpora- 
tkms,  IX,  S. 

Land  department,  rules  oi  See  Public 
Ltnds,  XVm,  2. 

Mining.     See  Mines  and  Mining,  VI. 

Mining,  law  prevails  over.  See  Mines  and 
Mining,  ISO,  leiO. 

Seasonable.  See  Common  Carriers,  97, 
102. 

L^sUtnre  may  prescribe  rules  for  courts. 
See  Constitutional  Law,  273. 

Of  board  <rf  brokers.  See  Judicial  Notice, 
«. 

Of  board  of  brokers,  become  i>art  of  contract, 
when.    See  Contracts,  290. 

BULES  OF  COUBT. 

Procedure,  rules  of.  See  Pleading  and 
Practice,  III. 

Object  and  construction  of.  See  Appeals, 
1871 ;  Pleading  and  Practice,  4. 

In  conflict  with  statute  is  void.  See  Jury 
and  Jurors,  201. 

Ja^cial  notice  of.  See  Judicial  Notice,  S6, 
•tieq. 

Gu.  Ihem.  Vol  UL— IM 


Parties  are  bound  to  know.  See  Pleading 
and  Practice,  724. 

1.  Court,  equally  with  suitors,  is  bound  by 
its  roles,  and  tbey  must  be  construed  as 
statutes  would  be  construed.  (Hanson  t.  Mo- 
Cue,  43  Gal.  178.) 

Cited  81  Gal.  483;  SUUh,  149. 

2.  Rules  adopted  by  a  court  are  always  un- 
der its  control,  and  if  there  is  any  reason  to 
apprehend  that  they  will  work  injustice  if 
strictly  adhered  to,  they  should  be  made  to 
yield  to  the  superior  calls  of  justice.  (People 
V.  Williams,  32  Cal.  280.) 

Cited  64  Cal.  148. 

3.  Rules  of  court  are  but  a  means  to  accom- 
plish the  ends  of  justice;  and  it  is  always  in 
the  power  of  a  court  to  suspend  its  own  rules, 
or  to  except  a  particular  case  from  their  oper- 
ation, whenever  the  purposes  of  justice  require 
it.     (Pickett  V.  Wallace,  54  Cal.  147.) 

Cited  73  Cal.  810. 

4.  The  trial  judge  has  power  to  suspend  a 
rule  of  court  requiring  a  copy  of  all  ex  parte 
orders  to  be  served  on  the  attorney  of  the  ad- 
verse party,  or  may  except  a  particular  case 
from  Its  operation.  (Sullivan  v.  Wallace,  78 
Cal.  307.) 

6.  Rule  of  court  which  deprives  party  of 
statutory  right  is  void.    (People  v.  McCleUan, 
31  Gal.  101.) 
Cited  81  Cal.  483;  5  Utah,  148. 

6.  Instructions  upon  a  material  point  in  a 
criminal  case  should  not  be  refused  because 
not  submitted  to  the  opposing  counsel  before 
his  final  argument,  in  obedience  to  a  rule  of 
court  requiring  it  to  be  done.  (People  v. 
Williams,  32  Cal.  280.) 

7.  A  rale  of  court  which  requires  each 
counsel  to  submit  such  instructions  as  he 
intends  to  ask,  to  the  opposite  counsel,  before 
his  final  argument,  under  the  penalty  of  hav- 
ing the  same  refused,  may,  m  many  cases, 
work  injustice  if  strictly  aobered  to.  (People 
V.  Williams,  32  Cal.  280.) 

8.  If  a  rule  of  court  provides  that  when  a 
cause  has  been  at  issue  for  two  years  upon 
a  question  of  either  law  or  fact,  and  the  plain- 
tin  has  not  brought  it  on  for  a  bearing,  that 
the  defendant  shall  be  entitled  to  an  order  of 
dismissal  without  notice,  the  continuance  of 
the  time  for  the  argument  of  a  demurrer  by 
consent  takes  away  for  two  years  thereafter 
the  right  of  the  defendant  to  move  for  a  dis- 
missal.   (Poole  V.  Oaulfield,  45  Cal.  107.) 

9.  Appellate  court  will  not  presume  what 
are  rules  of  court  below  when  they  are  not  in 
the  record.  (Warden  v.  Mendocino  County, 
82  Cal.  656.^ 

Cited  60  Cal.  867. 

Jury  fees,  rale  requiring  payment  of  in  ad- 
vance is  valid.    See  Jury  and  Jurors,  263. 

Jury  trial  not  waived  by  failure  to  demand 
as  required  by  rule.  See  Jury  and  Jurors, 
32. 

As  to  notice  of  objection.  See  Depositions, 
55,66. 

Limiting  arguments.    See  Appeals,  2178. 

Stipulations  abrogating.  See  Stipulations, 
V. 

Relating  to  transcript.  See  Appeals,  1026, 
et  seq,  1061, 1084. 
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Requiring  transcript  to  be  filed  within  ten 
days.    See  Appeals,  3316. 

Relating  to  service  of  transcript.  See  Ap- 
peal, 1056. 

Relating  to  clerk's  certificate.  See  Appeals, 
VI,  4,  d,  D. 

Relating  to  certificate  of  counsel  to  tran- 
script, effect  of.    See  A'ppeals,  1057. 

Relating  to  objection  to  record.  See  Ap- 
peals, 1253. 

Waiver  of  objection  to  service  ander  rules. 
See  Appeals,  6^7,  et  seq. 

Regarding  placing  causes  on  calendar.  See 
Appeals,  1862. 

BULING8. 

Adherence  to.  See  Pleading  and  Practice, 
XX,  7. 

Right  to  ruling  on  motion  for  new  trial. 
See  New  Trial,  IX,  5. 

Erroneous,  effect  of  where  several  parties. 
See  Pleading  and  Practice,  XX,  7. 

Motion  for  amendment,  when  to  be  passed 
on.    See  Pleading  and  Practice,  XI,  2S. 

Duty  to  rule  on  demurrer.  See  Pleading 
and  Practice,  X,  11. 

Demurrer,  ruling  on  pending  motion  for 
change  of  venne.  See  Pleading  and  Practice, 
X,  12. 

Waiver  of  ruling  on  demurrer.  See  Plead- 
ing and  Practice,  X,  11. 

Exception  to  ruling^on  demurrer.  See 
Pleading  and  Practice,  X,  14. 

Notice  of  overruling  of  demurrer.  See 
Pleading  and  Practice,  X,  13. 

Error  in  ruling  on  demurrer,^  when  imma- 
terial.   See  Pleading  and  Practice,  X,  12. 

Filing  of  answer  as  waiver  of  ruling  on  de- 
murrer.   Bee  Pleading  and  Practice,  X,  16. 

Evidence,  rulings  on.  See  Evidence,  X, 
6,e. 

SABBATH-BBEASnrCI. 
See  Criminal  Law,  XXI,  61. 

SACRAMENTO. 

1.  The  land  upon  which  the  city  of  Sacra- 
mento is  situated  is  within  the  exterior 
limits  of  the  grant  to  Sutter,  of  June  18, 
1841.    (Cornwall  v.  Culver,  16  Cal.  423.) 

2.  The  deed  of  October  14, 1848,  from  John 
A.  Sutter,  Sr.,  to  John  A.  Sutter,  Jr.,  has 
been  directly  decided  to  include  the  site  of 
Sacramento  city,  and  the  question  is  no  longer 
an  open  one.  (Talbert  v.  Singleton,  42  Cal. 
891.) 

Deed  from  Sutter  to  Sutter  Jr.,  includes  site 
of.    See  Deeds,  273,  et  seq. 

S.  It  was  not  the  intention  of  the  le^sla- 
tnre,  by  the  passage  of  the  act  of  April  24 
1850,  to  repeal  certain  acta,  "  and  to  incorpo- 
rate the  city  and  county  of  Sacramento,  to 
repeal  the  law  by  which  the  county  of  Sacra- 
mento was  created.  (People  t.  Mullins,  10 
Oal.  20.) 

4.  The  territory  of  the  county  includes  the 
city,  but  the  cit^r  forms  but  a  portion  of  the 
county,  and  their  respective  limits  are  kept 
distinct  in  the  act,  the  powers  of  the  board  of 
supervisors  being  different  in  respect  to  the 
two.  The  county  and  city  constitute  a  corpo- 
ration for  some  purposes,  while  they  are  dis- 


tinct as  to  others.    (People  v.  Mullins,  10  OaL 
20.)  ^ 

5.  Under  the  Consolidation  Act  of  1853: 
What  becomes  of  the  indebtedness  of  the 
county  of  Sacramento  to  the  city  of  Sacra- 
mento for  the  serviced  of  the  recorder  in  crim- 
inal cases  under  the  laws  of  the  state,  query? 
(Curtis  y.  Sacramento  County,  13  Cal.  290.) 

6.  The  act  of  1863,  which  declares  that  the 
board  of  supervisors  of  Sacramento  county 
shall  be  a  body  politic  and  corporate,  does  not 
make  that  county  a  municipal  corporation 
within  the  meaning  of  that  term  as  used  in 
the  nineteenth  section  of  the  Political  Code. 
(People  ex  rel.  Moore  v.  Superviaon  of  Sacra- 
mento Ck>anty,  45  Cal.  682.) 

7.  The  general  election  laws  of  this  state, 
with  their  successive  modifications  and 
changes,  apply,  so  far  as  practicable,  and  so 
far  as  they  are  not  inconsistent  with  the  act 
incorporating  Sacramento,  to  the  municipal 
elections  in  said  city.  (Xirk  t.  Rhoads,  46 
Cal.  398.) 

8.  Under  the  C!onsolidation  Act  of  1858,  the 
board  of  supervisors  of  the  city  and  county  <rf 
Sacramento  have  no  power  to  create  the  office 
of  assistant  clerk  to  the  board,  nor  to  raise 
the  salaries  fixed  in  the  twenty-fourth  section 
of  the  act,  and  their  action,  in  creatinK  such 
office  and  raising  such  salaries,  may  De  re- 
viewed on  certiorari.  (Robinson  v.  Board  of 
Supervisors  of  Sacramento,  16  Cal.  208.) 

9.  That  act  is  an  enabling  statute,  creating 
a  board  with  special  powers  and  junsdiction, 
and  the  board  has  only  the  power  conferred 
by  the  act.  (Robinson  v.  Board  of  Snpei^ 
visors  of  Sacramento,  16  Cal.  206.) 

10.  If  the  auditor  of  the  city  of  Sacramento, 
in  drawing  a  warrant  on  the  treasurer,  inoor> 
rectly  designates  the  fund  out  of  which  the 
demand  should  be  paid,  it  is  not  the  duty  of 
the  president  of  the  board  of  trustees  to  sign 
it.  (People  ex  rel.  Alexander  v.  Swift,  28 
Cal.  897.) 

11.  Under  the  Consolidation  Act  of  1866 
the  treasurer  of  the  city  and  county  of  Sacra- 
mento is  entitled  to  receive  for  his  official 
services  only  three  thousand  dollars  per  an- 
num. He  18  not  entitled  to  the  percentage 
allowed  by  the  state  to  county  treasurers  for 
money  paid  by  them  into  the  state  treasury. 
This  percentage  belongs  to  the  city  and  county 
of  Sacramento.  (City  and  County  of  Sacra- 
mento V.  Bird,  15  Cal.  294.) 

12.  The  president  of  the  board  of  trustees 
of  the  city  of  Sacramento  has  no  authority  to 
sign  a  warrant  drawn  by  the  auditor  on  the 
treasurer,  payable  out  of  the  "water- works 
fund,"  for  fitting  up  the  police  courtroom, 
though  the  room  is  in  the  water-works  build- 
ing. (People  ex  reL  Alexander  v.  Swift,  28 
Cal.  397.) 

13.  Street  assessments  in  Sacra mento_  are 
required  to  be  levied  and  collected  as  provided 
in  the  general  revenue  laws  of  the  state. 
(Mayo  V.  Ah  Loy,  32  Cal.  477.) 

14.  The  several  acts  of  the  l^elatnre  sub- 
sequent to  the  original  charter  of  the  city  of 
Sacramento  gives  authority  for  the  levy  and 
collection  of  taxes  in  addition  to  those  speci- 
fied in  such  charter,  and  oonstituteB  an  en- 
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largement  of  the  taxing  power  conferred  by 
the  charter.     (People  y.  Rigney,  68  Cal.  296.) 

15.  Under  the  act  of  April  25,  1863,  incor- 
porating the  city  of  Sacramento,  the  revenue 
act  of  May  17,  1861,  became  a  part  of  the  city 
charter  eo  far  as  concerns  the  mode  of  assesa- 
iog,  levying,  and  collecting  the  municipal 
taxes.    (People  t.  Clunie.  70  Cal.  604.) 

16.  The  warden  of  the  coontv  jail,  appointed 
by  ordinance,  in  pursuance  of  the  filty-third 
section  of  the  Cionsolidation  Act  of  the  city  and 
county  of  Sacramento  (Stats.  1868,  p.  284),  is 
not  bound  to  pay  into  the  treasury  oi  said  city 
and  county  moneys  received  by  him  from  the 
authorities  of  Yolo  county  for  keeping  prison- 
ers from  that  county.  Such  money  is  received 
by  the  warden  in  his  own  right.  In  taking 
charge  of  prisoners  from  Yolo,  he  acta  as  an 
officer  of  that  county,  and  he  alone  is  re- 
sponsible to  it.  (Sacramento  v.  Uardy,  18 
Cil.  412.) 

17.  The  fair  and  reasonable  interpretation 
to  be  given  to  the  statute  of  1863  in  reference 
to  the  government  of  common  schools  in  the 
dty  of  Sacramento  is,  that  the  board  of  edu- 
cation shall  give  to  the  board  of  trustees  a 
detailed  estimate  of  the  amount  of  money 
needed  in  its  judgment  for  certain  school  pur- 
poses, and  that  the  board  of  trustees,  upon 
consideration  thereof,  shall  use  its  own  dis- 
ctetion  and  judgment  in  determining  the 
pro^ety  of  the  proposed  expenditure,  and 
the  correctness  of  the  estimate,  and  in  levy- 
ing such  tax  within  the  statutory  limit  as 
teems  to  it  proper  and  just,  having  regard  to 
the  interest  of  the  entire  municipality  as  well 
u  of  its  several  parts.  (Board  of  Education 
of  Sacramento  v.  Board  of  Trustees  of  Sacra- 
mento, 96  Oal.  42.) 

18.  The  act  of  March  22,  1864,  providing 
that  the  holders  of  all  claims  against  the  city 
of  Sacramento  which  accrued  prior  to  Jan- 
nary  1, 1859,  might  present  tlie  same  to  the 
board  of  trustees,  and  that  the  said  board 
(honld  cause  to  be  issued  bonds  i>ayable 
February  1,  1903,  for  all  sach  claims  as 
they  might  consider  legal  and  just,  was  not 
inteodeu  to  extend  the  tune  for  refunding  the 
indebtedness  of  the  city  beyond  the  time 
within  which  an  action  upon  that  indebted- 
ness could  have  been  commenced,  and  a  fail- 
nre  of  the  holder  of  bonds  issued  under  the 
«cta  of  April  26,  1853,  and  April  10,  1854,  to 
preaeixt  them  to  the  board  and  demand  the 
mnance  of  new  bonds  in  their  place,  until 
titer  they  bad  become  barred  by  the  statute 
of  limitations,  gave  the  boiwd  the  right  of  re- 
Auing  to  issue  the  new  bonds.  (Bates  v. 
Gregory,  89  Cal.  387.) 

State  Capitol.    See  SUte  Capitol. 

State  Capitol,  Sacramento   is.     See  State 
Capitol,  1. 

Is  subject  to  provisions  relating  to  counties. 
8«e  Counties,  3. 

Acts  authorizing  subscription  to  railroad. 
See  (k>nBtitational  Law,  327,  et  aeq. 

Right  to  erect  bridge  without  a  draw  over 
American  river.    See  Watercourses,  II,  1. 

County  cotirt  of  has  jurisdiction  to  toy  title 
to  office.    See  Offices  and  Officers,  65. 

Aaaeseor  of  city  and  county  cannot 
lOr  city.    See  Taxation,  223. 


Fines  of  mayor  or  recorder  of,  to  whom 
payable.    See  h  ines,  2. 

Supervisors,  election  of  in  Sacramento.  See 
Supervisors,  2. 

Recorder,  jurisdiction.  See  Forcible  Entry 
and  Unlawful  Detainer,  160. 

Fees  of  recorder.  See  Recorders,  7,  et 
seq. 

Act  providing  for  police  of  is  void.  See 
Police,  6. 

Police  officer,  power  to  remove.  See  Po- 
lice, 7. 

Statute  providing  for  subscription  to  rail- 
road by  city,  invalidity  of  part.  See  Constitu- 
tional Law,  216. 

License  on  business,  power  to  impose.  See 
Licenses,  39. 

Revenue  law  of,  effect  of  code  on.  See  Tax- 
ation, 66. 

Bonded  indebtedness,  duty  of  treasurer. 
See  Bonds,  65. 

Bonds  of,  mandamus  to  compel  payment  of 
interest.    See  Mandamus,  140,  et  seq. 

Coupons  on  bonds  of  do  not  'bear  interest. 
See  Bonds,  67. 

Duty  to  levy  tax  to  meet  bonded  indebted- 
ness.   See  (bounties,  67,  et  seq. 

Treasurer  of,  redemption  of  bonds  for 
railroad.    See  Bonds,  62,  et  seq. 

Mandamus  to  compel  levy  of  tax  to  pay 
bonds.    See  Bonda,  67. 

Compelling  treasurer  to  set  apart  funds. 
See  Mandamus,  142. 

Act  funding  indebtedness  of.  See  Counties, 
67,  et  seq. 

Statute  relating  to  funding  of  indebtedness 
of.    See  Constitutional  Law,  318. 

Funding  act  of,  constitutionality.  See  Con- 
stitutional Law,  364,  et  seq. 

Act  funding  debt  of  not  repealed  by  new 
constitution.    See  Constitutional  Law,  91. 

Statute  suspending  right  of  creditor  to  sue. 
See  Constitutional  I^w,  364,  et  sec^. 

Presentation  of  claims  before  suit.  See  Mu- 
nicipal Corporations,  190. 

Demand  against  for  work  done  withoutoon* 
tract.    See  Municipal  Corporations,  178. 

Statute  allowing  suits  for  unpaid  taxes. 
See  Taxation,  62. 

City  cemetery  is  not  subject  to  taxation. 
See  Taxation,  173. 

Wagon  road  tax  in  is  valid.  See  Taxation, 
859. 

Unfinished  delinquent  tax  suits.  See  Dis- 
trict Attorney,  20,  et  seq. 

Act  authorizing  road.  See  Turnpike  Oom* 
paniee,  9. 

SALARIES. 

Officers,  salary  of.  See  Offices  and  Officers, 
XIL 

SALES. 

I.  Wkat  Are  Sales;  Evldenee  of)  I«w 

Cloverning. 
n.  Contract,  When  Binding;  Order  for 

Goods  and  Bevooatlon  of. 
m.  Bills  of  Sale;  What  Included  In. 
IT*  Delivery. 

1.  Necestity  of. 

2.  Actual  Delivery,  Necestity  of  and 

WJuit  Amount!  to;  Change  of  Pos- 
(M«ton. 
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8.  Change  of  Zoeality  of  Property,  or 
Indicia  of  Ovmerthip;  on  Sale  of 
Animalt  Running  at  Large. 

4.  Where  Ooodt  are  in  Foueuion 
of  Third  Penon  or  in  Ware- 
houte. 

6.  On   S<Ue   Betveen   Huiband   and 

Wife. 

0.  Delivery  of  Part  Only;  Delivery  of 

Exact  Amount. 

7.  Time  and  Place  of.  Delay  *n;  Deliv- 

ery at  Wharf  or  to  Carrier. 

8.  Who  to  Determine, 

9.  Evidence  tu  to, 
T«  Aooeptanoe. 

TI.  Title  of  Pnrokaser. 

1.  Purchaier  ha*  Vended*  Title  Only; 

Priority  Where  SevereU  Vendee*. 

2.  Where  Property  Purehaiedvith  Bor- 

rowed iioruy. 

8.  When  Pa**e*,  Segregation  and  Iden- 
tification. 

4.  Payment,  Nece**ity  <tf  to  Pa**ing  of 

6.  Where  Sale  m  on  Condition*. 
UL  Warranties. 

1.  WhatWord*Con»t!tuteaWarranty. 

2.  Sale,  Whether  Impliet;  Evidence  of; 

in  Executory  Contract*. 
8.  Particular  Warrantie*. 

a.  Of  Title. 

b.  FitnesB  for  Particular  Use;  on 

Sale  of  Manufactured  Article. 
0.  Warranty  of  Quality  or  Mer^ 
cbantable  Condition, 
4.  Breach  of. 

a.  Time  and  Place  of. 

b.  Remedy  for;  Waiver  of  Breach. 
Yin.  Sales  by  Sample. 

IX.  Duty  to  Ship  la  Oood  Condltton. 
X.  Fraad  In  Sale. 
XI.  Stoppage  la  Trandto* 
XII.  Price. 

1.  Lien  for, 

2.  Time  of  Payment;  Default  in;  Be- 

taking Property. 
8.  Aetiomfor. 
Xm.  Breaeb  of  Contract  of  Sale. 
1.  By  Purchaeer. 

2.^  By  Setter. 

XIT.  Beturn  of  ttoods  or  BUI  of  Sale. 
XT.  Particular  Contracts  of  Sale,  Con> 
■traction  of  and  Bltrhts  Arlsintr 
Ont  of. 

See  Vendor  and  Yendee. 

Sales  by  particular  persons  or  of  particular 
property.    See  Particular  Title. 

GfoodwUl.    See  Goodwill. 

Witness,  seller  as.   See  Witnesses.  Y,  8,  c,E. 

Sales  on  agreement  to  refund.  See  Praud- 
nlent  Conveyances,  II,  7. 

Mutual  misunderstanding,  effect  of.  See 
Oontracts,  4. 

Abbreviations  in  contract  for  sale.  See 
Oontracts,  97,  et  seq. 

Contract  in  alternative.  See  Contracts, 
281,  et  seq. 

Liquidated  damages  in  contract.  See  Dam- 
ages,  26. 


Parol  evidence  to  identify  property  sold. 
See  Insurance,  156. 

Contracts  for,  necessity  of  writing.  See 
Statute  of  Frauds,  I,  6. 

I.  Wliat  are  Sales;  Evidence  of}  Law  Got. 
ernlng. 

1.  A  contract  for  the  sale  of  Koods,  and  a 
bond  given  to  secure  the  performance  of  the 
contract,  are  both  deemed  to  have  been  made 
with  reference  to  the  law  governing  sales  of 
goods.  (Crocker  t.  Field's  Biscuit  etc.  Co.,  9$ 
Cal.  532.) 

2.  A  contract  by  the  terms  of  which  one 
party  purports  to  lease  to  another  for  a  time 
certain  personal  property,  and  deliver  him 
possession  liiereof,  the  other  party  agreeing 
to  pay  him  stipulated  sums  as  monthly  rent 
for  the  use  of  the  property,  and  further  pro- 
viding that  if  the  lessee  fails  to  pay  the  rent 
the  lessor  may  take  possession  of  the  property 
and  terminate  the  lease,  but  that  if  the  leasee 
pays  the  rent  he  shall  become  the  owner  of 
the  property,  is  a  contract  of  sale,  with  stip- 
ulations giving  the  vendor  security  for  the 
payment  of  the  purchase  money.  (Miller  v. 
Steen,  30  Cal.  40-J.) 

Distinguished  59  Cal.  588. 
Sales  on  installments.    See  post,  VI,  4. 

S.  In  an  action  upon  an  account,  the  ques- 
tion was  whether  a  bill  of  sale  of  a  quantity 
of  wheat,  executed  by  the  defendant  to  the 
plaintiffs,  was  an  absolute  sale  in  satisfaction 
of  the  debt,  or  was  only  by  way  of  security; 
and  the  court  instructed  the  jury  to  the  effect 
that  the  bill  of  sale  purporting  to  be  an  abso- 
lute sale,  they  should  find  it  to  be  such,  un- 
less it  appeared  from  a  preponderance  of 
evidence  that  it  was  given  as  security,  and 
that  both  parties  so  understood  it.  Held,  that 
the  last  clause  of  the  instruction  was  erro- 
neous. (Perkins  v.  Eckert,  55  Cal.  400.) 
Cited  67  Cal.  372. 

4.  Where  I.,  who  was  conducting  a  stable 
business,  gave  to  the  assessor  for  the  purpose 
of  assessment  for  taxes,  a  list  of  the  personal 
property  used  in  said  business,  which  was 
conducted  in  a  building  owned  by  8.,  as  the 
property  of  the  latter,  and  thereuter  8.  ap- 
peared before  the  board  of  equalization  to 
procure  a  reduction  of  said  assessment,  held, 
m  an  action  against  S.  for  goods  delivered 
and  used  in  said  stable  business,  and  in  which 
action  the  main  issue  was  whether  said  goods 
had  been  sold  to  I.  or  S.,  that  said  assess- 
ment was  competent  evidence  as  tending  to 
prove  that  said  goods  were  sold  to  S.  (Arnold 
V.  Skaggs,  36  Cal.  684.) 
Cited  67  Cal.  459. 

Sales  and  chattel  mortgagee,  what  are.  See 
Mortgf^s,  XXI,  I. 

What  transaction  constitutes.  See  Ship- 
ping, 24. 

"Sold,"  meaning  of.  See  Words  and 
Phrases,  12. 

Law  governing  contracts  of.  See  (Jonflict 
of  Laws,  6. 

Evidence  of  conversation  to  identify  pur- 
chaser.   See  Evidence,  611. 

Validity,  by  what  law  governed.  See  Con- 
flict of  Laws,  7. 
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n.  Geatnet  irhen    Binding    Order   for 
Goods  and  Beroeattoa  of. 

5.  A  contract  by  defendant,  "  to  deliver  to 
plaintiff  as  many  ^rapee  as  he  should  wish, 
at  a  given  price,    is  a  mere  offer,  which  the 

Slaintiff  had  the  right  to  accept  or  reject,  and 
efendant  to  retract  at  anytime  before  accept- 
ance ;  bat  when  the  plaintiff  named  the  quan- 
tity which  be  would  take,  the  contract  became 
coiuplete,  and  both  parties  were  bound  by  it. 
(KeUer  ▼.  Ybarru,  3  Cal.  147.) 

6.  An  offer  to  sell  personal  property,  when 
no  time  is  given,  most  be  accepted  at  once,  or 
within  a  reasonable  time,  and  six  months  af- 
terward is  not  a  reasonable  time,  as  matter 
of  law,  to  accept  the  offer.  (Roberts  t.  Ev- 
ans, 43  Oal.  380.) 

7.  An  order  for  goods  is  merely  an  offer  or 
inopoeal  to  buy,  which  is  revocable  at  any 
time  before  acceptance  of  it,  or  before  any  re- 
ply or  notice  of  the  receipt  or  acceptance  of 
the  order  is  given  or  communicatee!  to  the 
person  giving  the  order.  (Harvey  v.  Duffey, 
W  Cal.  401.) 

8.  Where  an  order  is  given  to  an  agent  of 
ao  iron  company  for  the  purchase  of  cata- 
logued goods  believed  to  be  in  stock,  without 
any  knowledge  that  they  would  have  to  be 
mannfactared,  and  the  order  for  the  goods  is 
levoked  before  notice  is  given  by  the  com- 
pany or  ita  agent  of  the  acceptance  of  the 
order,  and  witnont  knowledge  that  the  com- 
pany was  manufacturing  the  goods,  no  con- 
tract either  of  manufacture  or  sale  is  entered 
into  between  the  parties.  (Harvey  v.  Duffey, 
99  Cal.  401.) 

m.  Bills  of  Sale;  What  Inelnded  in. 

9.  A  bill  of  sale  of  "  all  the  goods  and  mer- 
chandise and  property  we  own,  have,  or  have 
an  interest  in,  in  a  store  in  Nevada,  county 
(rf  Kevada,  formerly  occupied  by  Bailey  Gat- 
Krt,  and  now  in  the  poesession  of  the  sheriff  of 
NcTOda  county,  said  goods  forwarded  by  us  to 
Bailey  Gatzert,  Nevada,"  contains  a  sufficient 
description  of  the  goods.  (CSoghill  v.  Boring, 
15  Cal.  218.) 

10.  Parol  evidence  is  inadmissible  to  show 
that  bill  of  sale  included  property  not  de- 
scribed therein.  Where  a  bill  of  sale  is  de- 
fective in  aach  particular,  it  can  only  be 
altered  by  a  direct  proceeding  in  chancery 
for  the  purpose  of  refonning  it.  (Osbom  v. 
Hendrickson,  8  Cal.  31.) 

Cited  14  Oal.  807 ;  6  Utah,  462. 

11.  It  is  not  a  sufficient  objection  to  the  in- 
troduction of  a  bill  of  sale  in  evidence  that 
there  has  been  no  proof  of  its  delivery.  (Mo- 
Fadden  v.  Mitchell,  61  Cal.  148.) 

12.  Where  a  vendor  sells  a  quantity  of  wine 
It  a  stipulated  price  per  gallon,  and  the 
vendee  canses  a  contract  to  be  written,  which 
it  executed  in  duplicate,  the  vendor  signing 
both  copies  upon  the  assurance  of  the  vendee 
that  the  two  were  exactly  alike,  but  by  mis- 
take a  less  price  was  inserted  in  one  of  the 
copies,  which  was  taken  by  the  vendee  and 
afterward  assigned  by  him  to  a  third  party, 
the  vendee  is  liable  to  the  vendor  for  the  Iobs 
resulting  from  the  mistakOj  and  the  fact  that 
the  vendor  signed  both  copies  of  the  contract 


does  not  make   him   responsible   therefor. 
(Haubert  v.  Mausshardt,  89  Cal.  4S3.) 

13.  The  stallion  in  question  was  sold  by  the 
plaintiff  to  one  Alexander,  who  subsequently 
gave  a  bill  of  sale  for  certain  horses  to  thie 
defendant  Bonyman  as  security  for  a  loan. 
The  evidence  tended  to  show  that  the  stallion 
was  intended  to  be  included  in  the  bill  of  sale. 
Thereafter,  the  plaintiff  repurcliased  the 
stallion  from  Alexander,  and  delivered  it  into 
the  possession  of  Bonyman.  At  some  time,  it 
does  not  appear  when,  Alexander  offered  to 
pay  his  indebtedness  to  Bonyman  on  certain 
conditions  which  the  latter  was  not  bound  to 
perform,  but  did  not  in  fact  pay  it.  The 
action  was  brought  to  recover  poesession  of 
the  stallion.  Judgment  was  rendered  in 
favor  of  the  defendants.  Held,  that  it  would 
be  presumed  in  support  of  the  judgment  that 
the  stallion  was  included  in  the  bill  of  sale. 
(Myers  v.  Moulton,  71  Cal.  498.) 

Recital  of  consideration  in  bill  of  sale  con- 
tradicting.   See  Evidence,  400. 

IT.  Delivery. 

/.  Meeenity  of. 

14.  Upon  the  execution  of  a  bill  of  sale,  the 
title  to  the  property  sold,  as  between  the 
parties  to  the  inalrument,  vests  in  the  pur- 
chaser, although  the  sale  was  unaccompanied 
by  an  actual  delivery  and  continued  change 
of  possession ;  and  the  purchaser  may  at  any 
time  maintain  an  action  against  the  seller  to 
recover  the  possession,  irrespective  of  such 
delivery.    (Francisco  v.  Aguirre,  94  Cal.  180.) 

15.  In  1881  the  plaintiff  purchased  and 
paid  for  certain  machinery,  and  left  it  on 
storage  in  the  possession  of  ita  vendors.  The 
vendors  afterward,  and  while  the  machinerv 
was  in  their  possession,  sold  all  their  "  assets  " 
and  "  property  "  to  the  defendant,  who  im- 
mediately took  possession.  The  schedule  of  the 
property  sold,  which  accompanied  the  bill  of 
sale,  did  not  include  the  machinery.  Held, 
that  the  sale  of  the  machinery  to  the  plaintiff 
was  complete,  and  although  not  accompanied 
by  a  change  of  possession,  was  not  void  as  to 
the  defendant,  as  the  latter  was  not  a  subse- 
quent purchaser  of  the  machinery.  (Oro 
Mm.  etc.  Co.  v.  Starr,  76  Oal.  166.) 

Actnal  delivery,  necessity  of.  See  post, 
IV,  2. 

Change  of  locality  of  property  or  indicia  of 
ownership.    See  post,  IV,  3. 

Sale  when  complete  before  actual  delivery. 
See  post,  101. 

Necessity  of  where  vendor  is  not  in  jxMees- 
sion.    See  poet,  IV,  4. 

Want  of  delivery,  attaching  creditors  ol 
vendor,  rights  oL    Bee  Oroppers,  18. 

2.  Actual   D»li¥»iy,    MeeettHy   of  and  What 
Amount*  to;  Change  of  Foaaeaaion. 

16.  Words  alone,  unaccompanied  by  acts, 
cannot  make  out  a  delivery.  (Gardet  v.  Belk- 
nap, 1  Cal.  899.) 

17.  In  order  that  a  verbal  contract  for  the 
purchase  of  eoods  or  chattels  at  a  price  ex- 
ceeding two  hundred  dollars  may  be  saved 
from  the  operation  of  the  statute  of  frauds 
by  a  delivery,  there  must  be  a  transfer  of 


Digitized  by 


Google 


2486 


SALES,  IV,  2,  a 


possession  evidenced  by  acts,  and  not  by 
words  merely.  (Malone  v.  Plato,  22  Cal.  103.) 
Cited  91  Gal.  296. 

18.  The  continued  chance  of  possession,  re- 
quired by  the  statute  of  Irauds,  after  a  sale 
of  goods  and  chattels,  in  order  to  validate  the 
sale,  must  be  "  actual,"  and  not  constructive. 
(Fitzgerald  v.  Gorbam,  4  Oal.  289.) 

Cited  8  Cal.  83 ;  9  Cal.  273. 

19.  Where  delivery  of  the  goods  is  neces- 
sary to  make  the  contract,  a  symbolical  de- 
livery can  only  be  effectual  where  it  can  be 
followed  by  an  actual  delivery.  (Stevens  v. 
Stewart,  3  Cal.  140.) 

20.  Whether  sale  of  personal  property  is 
void  as  to  subsequent  purchasers  must  be 
determined  under  the  fifteenth  section  of  the 
statute  of  frauds.  (Vance  v.  Boynton,  8  Cal. 
654.) 

21.  An  actual  change  of  the  possession  of 
personal  property,  as  distinguished  from  that 
which  by  mere  intendment  of  law  follows  the 
transfer  of  title,  is  an  open  visible  change, 
manifested  by  such  outward  signs  as  render 
it  evident  that  the  possession  of  the  vendor 
has  wholly  ceased.  (Gaboon  t.  Marshall,  25 
Gal.  197.) 

Cited  67  Cal.  284;  73  Cal.  402;  84  Gal.  171;  91 
Gal.  296. 

22.  A  delivery  of  goods,  in  order  to  take  a 
case  out  of  the  statute  of  frauds,  must  be  of 
such  a  nature  that  the  property  is  placed 
under  the  control  and  power  of  the  vendee ; 
and  the  acts  to  change  the  possession  of  the 
property  from  the  vendor  to  the  vendee  must 
be  such  as  to  deprive  the  vendor  of  his  right 
of  lien  as  security  for  payment  of  the  purchase 
money.    (Gardet  v.  Belknap,  1  Cal.  399.) 

23.  An  instruction  to  the  jury  that  "  what 
constitutes  a  delivery  of  personal  property  by 
the  vendor  to  the  vendee  depends  upon  the 
character  of  the  property  sold  and  the  cir- 
cumstances of  such  particular  case,  and  for 
the  "  purpose  of  a  delivery  it  is  not  necessary 
that  the  property  should  pass  into  the  actual 
possession  of  the  vendee ;  therefore,  when  it 
IS  so  situated  that  the  vendee  is  entitled  to, 
and  can  rightfully  take,  possession  thereof  at 
his  pleasure,  he  ia  considered  as  having  actu- 
ally received  it  as  the  statute  requires,"  is,  as 
to  the  latter  clause  thereof,  in  direct  conflict 
with  section  3440  of  the  Civil  Code.  (Pearce 
V.  Boggs,  99  Cal.  340.) 

24.  Under  section  3440  of  the  Civil  Code, 
requiring  an  immediate  delivery  and  actual 
and  contmued  change  of  possession  of  personal 
property  sold,  in  order  to  the  validity  of  the 
sale  as  against  the  creditors  of  the  vendor, 
any  delivery  that  is  sufficient  to  pass  the 
title  as  between  the  parties  is  sufficient  if  it 
be  immediate.  The  requirement  of  an  "actual 
and  continued  change  of  possession  "  was  de- 
signed to  exclude  the  idea  of  a  mere  formal 
and  temporary  change  of  ixissession,  but  was 
not  intended  to  require,  upon  a  penalty  of  the 
forfeiture  of  the  goodjs,  that  the  vendor  should 
never  have  any  control  over  or  use  of  them. 
(Porter  V.  Bucher,  98  Cal.  464.) 

26.  In  the  determination  of  the  question  as 
to  the  kind  of  possession  necessary  to  be  given 
in  order  to  make  a  sale  of  personal  property 


valid  as  against  creditors,  regard  most  be  hid 
not  only  to  the  character  of  the  property,  bnt 
also  to  the  nature  of  the  transaction,  the  pori- 
tion  of  the  parties,  and  the  intended  use  of  ths 
property.  The  law  only  requires  that  which 
could  naturally  be  done  in  an  honest  and 
business-like  transaction  where  there  was  no 
thought  of  fraud  or  concealment.  (Porter  v. 
Bucher,  98  Cal.  464.) 

26.  The  change  of  possession  of  the  prop- 
erty sold  must  M  continued.  The  statute  does 
not  fix  any  limits  when  this  change  may 
cease;  and  if  courts  could  put  limita  to  iC 
thev  could  do  away  with  the  clear  language 
of  the  law.  (Bacon  v.  Scannell,  9  Cal.  271.) 
Overruled  16  Cal.  507 ;  28  Cal.  823. 
_  27.  The  sale  by  which  the  plaintifl  claims 
title  to  the  property  in  question,  held,  to  have 
been  accompanied  bv  an  immediate  deliverr, 
and  by  an  actual  ana  continued  change  of  pos- 
session. (Schumacher  v.C!onnolly,  76  Cal.  281) 

28.  The  evidence  in  this  case  held  to  be 
sufficient  to  sustain  the  verdict  of  the  jury 
upon  the  question  of  a  sufficient  delivery  and 
continued  possession  of  personal  property 
sold  to  plaintiff,  as  against  an  execution 
creditor  of  plaintiff's  vendor.  Beattv,  J.  C, 
dissenting.    (Dale  v.  Purvis,  78  Cal.  113.) 

29.  Case  where  court  below  instracted  the 
jury  that  the  facts  showed  no  valid  sale  of 
personal  property  for  want  of  such  change  of 
possession  as  the  statute  of  frauds  requires, 
and  this  court  sustained  the  instmction. 
(Ford  V.  Chambers,  19  Cal.  143.) 

Actual  and  immediate  delivery.  See  Fraud- 
ulent Conveyances,  II,  9,  b,  A. 

Delivery  of  vessels.    See  Shipping,  XII. 

Delivery,  sufficiency  of.   See  Mortgages,  977. 

Growing  crops,  delivery  and  change  of  pos- 
session are  not  necessary.  See  Statute  of 
Frauds,  77. 

Delivery,  what  amounts  to  where  no  place 
specified.    See  Shipping,  46. 

Change  of  possession.  Bee  Fraudulent  Con- 
veyances, II,  9. 

Change  of  possession,  necessity  <rf  on  ju- 
dicial sales.    Bee  Executions,  138. 

Change  of  possession,  question  whether  one 
of  law  or  fact.  See  Fraudulent  Conveyances, 
n,  9,  b,  E. 

Change  of  possession  on  sale  of  goods  in 
hands  of  third  person  or  in  warehouse.  See 
poet,  IV,  4. 

Change  of  possession  on  sale  between  hus- 
band and  wife.    See  post,  IV,  6. 

Change  of  possession  on  sale  of  animala. 
Bee  post,  IV,  3. 

Change  of  possession  on  sale  of  property  in 
bulk.    See  post,  IV,  3. 

Identification  and  segregation,  necessity  of. 
See  post,  VI,  8. 

Change  of  possession  of  property  not  in  ex- 
istence. See  Fraudulent  Conveyances,  11, 9, 
b,B. 

Change  of  possession,  instruction  not  mis- 
leading.   See  Instructions,  26. 

3.  Change  of  LoeatHy  of  Property  or  Micia  of 
Ownorthip:  off  Sale  of  Animalo  Running  at 
largo. 

80.  The  plaintiffs  purchased  from  B  a  cer- 
tain number  of  cattle,  and  presented  to  C,  the 
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agent  of  B,  an  order  for  their  delivery.  C 
pointed  ont  the  cattle  to  the  plainti&,  as 
they  were  grazing  in  view,  and  told  him  that 
be  deliverM  bim  posaession,  and  then  accept- 
ed an  offer  of  employment  from  the  plaintiBs, 
and  remained  in  charge  of  the  cattle  until 
they  were  seized  hy  the  defendant.  Held, 
that  this  was  a  delivery  as  immediate  and  as 
comidete  as  the  nature  of  the  case  would  ad- 
mit, and  followed  by  an  actual  and  continued 
change  of  poesession.  (Montgomery  v.  Hunt, 
5  Cal.  366.) 
Cited  23  Cal.  584;  66  Cal.  SS4. 

31.  A  sale  of  hogs  on  a  ranch,  in  the  pos- 
teesion  and  occupancy  of  the  seller,  is  not  ac- 
companied l^  an  immediate  delivery,  and 
actual  and  continued  change  of  poesession,  if, 
after  the  sale,  they  are  allowed  to  remain  upon 
the  ranch  in  charge  of  the  same  persons  who 
bad  charge  of  them  before  the  sale,  although 
such  persons  were  requested  after  the  sale  to 
take  cnarge  of  them  for  the  buyer,  and  con- 
sented to  do  BO.  (Moegrove  t.  Harris,  94  Cal. 
162.) 

32.  Where  the  owner  of  goods  made  a  bona 
fide  sale  of  them  to  a  purchaser,  and  deliv- 
ered possession  of  them  to  him,  and  the  pur- 
chaser, immediately  after,  appointed  the 
former  owner  of  them  his  agent,  to  take 
charge  of  them,  and  sell  them,  and,  for  that 
parpoae,  redelivered  the  possession  of  them 
to  bim,  held,  that  the  sale  was  fraudulent 
and  void,  as  against  the  creditors  of  the  orig- 
inal owner.  (Fitzgerald  v.  C^rham,  4  Cal. 
289  ) 

CSted  8  Oal.  661 ;  disapproved  26  Cal.  323. 

33.  In  an  action  to  recover  the  possession  of 
cattle  taken  by  the  defendant  under  a  writ  of 
attachment  against  the  plaintiff's  vendor, 
where  it  appeared  that  the  cattle  alleged 
to  have  been  sold  consisted  largely  of  milch 
cows,  which  were  in  the  actual  poesession  of 
the  vendor,  who  was  milking  the  cows  and 
peddling  the  milk  as  well  after  the  sale  as  be- 
ioie,  and  the  evidence  tended  to  show  that  he 
bought  the  feed  and  managed  the  business  as 
before,  it  is  not  error  for  the  court  to  refuse 
to  etuuge  the  jury  that  "  for  the  purpose  of  a 
delivery  it  is  not  necessary  that  the  property 
Nld  should  pass  into  the  actual  possession  of 
the  buyer,"  and  that  "when  property  is  so 
ntoatM  that  the  buyer  is  entitled  to  and  can 
nghtfolly  take  possession  of  it  at  his  pleas- 
ore,  he  is  considered  as  having  actually 
received  it  as  the  statute  requires."  (Etche- 
ptre  V.  Aguirre,  91  Cal.  288.) 

34.  Pluntiff  held  a  public  sale  of  cattle  on 
lu«  farm,  the  terms  being  cash,  or  notes  with 
approved  sureties  at  sixtv  davs.  Defendant 
nd  off  two  bulls  for  two  hundred  and  three 
dollars.  The  bulls  remained  on  plaintiff's 
;  farm  at  defendant's  request,  and  subject  to 
'  bis  control,  plaintiff  agreeing  to  keep  them 
ontU  a  particular  time,  when  defendant  was 
to  send  for  them,  and  the  persons  in  charge  of 
them  were  directed  to  deliver  them  to  de- 
fendant when  called  for.  About  two  weeks 
■Iter  the  expiration  of  this  time,  defendant 
tent  for  the  bulls,  but  meanwhile  they  had 
died.  No  cash  was  paid  nor  any  notes  given 
for  the  bulla.  Plaintiff  sues  for  the  price  bid. 
Held,  that  there  was  such  a  delivery  and  ac- 


ceptance of  the  bnllB  as  to  complete  the  sale ; 
that  the  circumstances  were  sucn  as  to  author* 
ice  the  inference  of  change  of  ownership,  and 
that  plaintiff  in  taking  charge  of  the  cattle 
after  the  sale  acted  simply  as  agent  of  defend* 
ant,  and  is  entitled  to  recover.  (Clark  t. 
Rush,  19  Cal.  893.) 
Cited  22  Cal.  641 ;  81  Cal.  97. 

86.  It  was  not  necessary  that  the  cattle 
should  have  been  actually  removed  from 
plaintiff's  farm.  It  was  sufficient  that  there 
were  circumstances  authorizing  the  inference 
of  a  change  of  ownership;  and  it  was  for  the 
jury  to  draw  this  inference,  and  it  was  com- 
petent for  them  to  consider  any  and  all  acts  of 
the  parties  tending  to  prove  that  the  defend- 
ant had  acquired  and  assumed  control  of  the 
cattle  as  owner.    (Clark  v.  Rush,  1 9  Cal.  393. ) 

36.  Where,  after  an  alleged  verbal  agree- 
ment for  the  sale  of  a  pair  of  horseB.they  re- 
mained in  the  seller's  livery-stable,  where 
they  had  been  previously  kept,  held,  that 
proof  of  a  direction  by  the  purchaser  to  the 
seller  to  keep  the  horses  in  the  stable  for  him, 
or  of  any  other  language  of  that  import,  was 
insufficient  to  show  such  a  delivery  as  is  re- 
quired by  the  thirteenth  section  of  the  statute 
of  frauds.    (Malone  v.  Plato,  22  Cal.  108.) 

37.  Where  H.,  the  owner  of  barley,  which 
he  has  piled  up  in  his  corral,  sells  five  hun- 
dred sacks  thereof  to  Y.,  who  has  it  separated, 
marked  "  V.,"  and  piled  up  in  another  part 
of  the  corral,  and  employs  a  third  person  to 
take  care  of  the  same  for  him,  and  H.  after- 
ward sells  and  delivers  the  same  to  B.,  held, 
that  B.  was  entitled  to  the  property,  toe  sale 
from  H.  to  V.  not  being  followed  by  an  actual 
and  continued  change  of  possession.  (Vance 
V.  Boynton,  8  Cal.  654.) 

Cited  8  Cal.  617 ;  9  Oal.  273. 

88.  Plaintiff  had  two  stacks  of  hay,  and 
contracted  to  sell  to  defendant  one  stack,  to- 
gether with  enough  off  of  the  other  stack  to 
make  sixty  tons.  The  price  was  to  be  eigh- 
teen dollars  ^r  ton ;  and  the  hay  was  to  be 
baled  by  plamtiff,  and  piled  up  in  a  corral, 
and  then  he  was  to  be  paid.  Plaintiff  had 
sixty-two  tons  and  four  hundred  and  thirty 
pounds  of  hay  baled,  and  piled  up  in  the  cor- 
ral, the  surplus  over  sixty  tons  beins  by  mis- 
take of  the  man  employed  to  bale.  The  bales 
were  of  different  weight.  Plaintiff  then  went 
to  the  house  of  defendant,  and  told  him  that 
the  hay  was  baled  and  piled  up  iu  the  corral, 
and  that  there  were  two  tons  and  some  hun- 
dreds of  pounds  over  the  sixty  bales  piled  up 
together,  and  asked  defendant  whether  he 
would  take  the  surplus.  Defendant  said  he 
would  be  over  soon,  and  see  about  takinar 
the  surplus.  Defendant  then  paid  plaintin 
two  hundred  dollars.  Plaintiff  sues  for  nine 
hundred  and  nineteen  dollars,  balance  due  on 
the  hay.  The  court  instructed  the  jury  that 
if  they  believed  from  the  evidence  that  it  was 
the  understanding  of  the  parties,  upon  the 
payment  of  the  two  hundred  dollars  by  de- 
fendant, the  right  and  possession  was  deemed 
to  have  accrued  to  defendant  to  take  the 
quantity  bought  as  baled  and  stacked  up  in 
tne  corral,  the  plaintiff  is  entitled  to  recover, 
even  though  the  bargain  was  not  concluded  as 
to  the  excess.    Held,  that  the  instruction  was 
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right ;  that  the  question  was,  whether  there 
had  been  a  delivery,  and  any  agreement  of 
the  parties  upon  the  subject  was  legitimate 
matter  for  the  jury ;  that  the  fact  that  the  hay 

Eurchased  by  defendant  was  mixed  with  other 
ay  belonging  to  plaintifi  made  no  difference ; 
if  defendant  agreed  to  accept  it  in  that  condi- 
tion, and  to  consider  it  as  aelivered,  the  con- 
tract for  delivery  would  be  fully  executed. 
(Smith  V.  Friend.  16  Oal.  124.) 

39.  On  the  above  facts,  defendant  asked  the 
court  to  instruct  the  jury  that  "if  plaintiff 
sold  to  defendant  sixty  tons  oat  of  sixty-two 
tons  and  four  hundred  and  thirty  pounds  of 
hay,  the  same  being  in  bales  of  diiBerent  and 
unequal  weights,  and  containing  different 
quantities,  and  all  being  in  the  same  pile, 
there  was  no  delivery  without  division  had." 
The  instruction  was  refused.  Held,  that  the 
refusal  was  not  error,  because  the  instruction 
assumed  that  there  could  not  have  been  a 
delivery,  whatever  may  have  been  the  under- 
standing of  the  parties,  until  the  exact  quan- 
tity contracted  for  was  segregated  and  set 
apart  for  the  defendant.  (Smith  v.  Friend, 
16  Cal.  124.) 

Sale  of  goods  in  balk  in  warehouse.    See 

post,  rv,  4. 

40.  Where  cattle,  roaming  at  large,  pur- 
chased in  good  faith,  are  collected  together 
and  marked  with  the  brand  of  the  purchaser, 
and  then  allowed  to  pasture  on  their  accus- 
tomed range,  these  acts  constitute  a  good  de- 
livery and  continued  change  of  possession. 
(Wafden  v.  Murdock,  23  Oal.  540.) 

41.  A  mere  execution  of  a  bill  of  sale  of  cat- 
tle roaming  at  large,  in  which  the  brand  with 
which  they  are  marked  is  described,  acoom- 

Sanied  by  a  delivery  of  the  branding  iron, 
oes  not  constitute  a  delivery  of  possession  of 
the  cattle.    ( Walden  v.  Murdock,  23  Oal.  540. ) 

42.  H.,  having  cattle  running  at  large  with 
those  of  D.,  his  tenant,  sold  them  to  the 
plaintiff,  and  the  cattle  were  driven  up  into  a 
corral,  where  H.  said  to  the  plaintiff,  "  Here 
are  your  cows  that  you  bought" ;  thereupon 
the  plaintiff  requested  B.  to  take  care  of  the 
cattle  and  pasture  them  for  her,  and  B.  agree- 
ing to  do  80,  the  cattle  were  turned  back  into 
the  pasture.  Held,  that  there  was  an  imme- 
diate delivery  and  actual  change  of  posses- 
sion, and  that  the  sale  was  not  void  as  to 
creditors.    (Morgan  v.  Miller,  62  Oal.  492.) 

43.  The  defendants  agreed  verbally  to  sell 
the  plaintiff  one  hundrM  unbroken  horses,  at 
a  specified  price  each,  out  of  a  band  of  horses 
belonging  to  them,  then  running  at  large. 
The  contract  provided  that  the  defendants 
were  to  gather  up  a  number  of  the  horses  of 
the  band  from  time  to  time,  from  which  the 
plaintiff  was  to  select  a  certain  number,  and 
commence  breaking  them,  after  which  the 
number  so  selected  and  broken  were  to  be 
turned  into  the  defendants'  pasture,  and  an- 
other selection  made  in  like  manner,  until  the 
whole  number  agreed  to  be  sold  should  be 
gathered  up,  selected,  and  broken.  There- 
upon the  horses  were  to  be  paid  for  by  the 
plaintiff,  and  then  taken  by  him  from  the 
premises  of  the  defendants.  The  defendants 
gathered  up  a  numl)er  of  the  horses,  from 
which  the  plaintiff  selected  twenty-two,  which 


he  broke,  and  tamed  into  the  pasture  of  tha 
defendants.  Thereafter  the  defendants  re- 
fused to  further  perform  their  part  of  the  con- 
tract. Held,  that  the  contract  was  void  under 
the  statute  of  frauds.  (Temey  v.  Doten.  70 
Cal.  399.) 

Separation  of  animals  running  in  a  larger 
herd.    See  post,  108. 

Breach  of  contract  of  sale  of  part  of  herd, 
remedy  of  purchaser.    See  post,  258. 

Assumption  of  ownership.  See  Fntudalent 
Conveyances,  U,  9,  b,  C. 

Changing  indicia  of  ownership.  See  Fraud- 
ulent CJonveyances,  II,  9,  b,  C. 

Vendor  remaining  in  possession.  See 
Fraudulent  Conveyances,  II,  9,  b,  C. 

Employment  of'  seller  by  purchaser.  See 
Fraudulent  Conveyances,  II,  9,  b,  D. 

4.  Wh»r»  Oooth   an   in   PoaaesaioH   of  ThM 
Penon  or  in  Wareliouao. 

44.  Where  vendor  of  goods  is  not  at  time  in 
possession,  the  transfer  is  an  "assignment" 
within  the  meaning  of  that  term  in  the  fif- 
teenth section  of  the  statute  of  frauds,  and 
an  actual  and  continued  change  of  posaeesion 
is  required  equally  as  in  case  of  a  sale  by  one 
in  possession.  (Weil  v.  Paul,  22  Oal.  492.) 
Cited  11  Mont.  508. 

46.  If  vendor  of  goods  in  care  and  keeping 
of  third  person  directs  him  to  deliver  them  to 
the  vendee,  and  the  party  holding  the  eooda 
consents  to  retain  the  goods  for  him,  and  does 
:  o  retain  them,  it  is  a  sufficient  delivery  uid 
change  of  possession  to  satisfy  the  require- 
ments of  section  3440  of  the  Civil  Code. 
(Williams  v.  Lerch,  56  Cal.  830.) 
Cited  «6GaL  122;  91  Cal.  294,  295. 

46.  Bill  of  sale  of  property  whidi  recites 
delivery  of  property  of  the  vendee,  the  prop- 
erty then  being  in  the  custody  of  a  third  per- 
son under  a  contract,  transfers  the  title  to  the 
property,  as  between  the  vendor  and  vendee. 
(Crill  V.  Doyle,  68  Cal.  713.) 

47.  A  delivery  of  an  order  for  goods  is  only 
considered  as  a  delivery  of  the  goods  them- 
selves, where  they  are  susceptible  of  an  im- 
mediate delivery.  (Stevens  v.  Stewart,  S 
Oal.  140.) 

48.  The  plaintiff  contracted  with  defendant 
for  certain  {joods  on  board  a  vessel,  and  de- 
livered to  hun  a  bill  of  sale  and  an  order  on 
tlie  captain  of  the  vessel  for  the  delivery  of 
the  goods.  When  defendant  presented  the 
order,  he  was  informed  that  the  goods  could 
not  be  discharged  for  some  time,  to  which  de- 
fendant repliM  that  he  would  then  have 
nothing  to  do  with  them,  and  nine  days 
elapsed  before  they  were  discharged,  of  which 
defendant  had  notice,  but  refused  to  take 
them,  and  pleaded  the  statute  of  frauds. 
The  court  below  charged  the  jury  that  the  bill 
of  sale  and  order  took  the  case  out  of  the 
statute  of  frauds.  Held,  that  this  waa  error. 
(Stevens  v.  Stewart,  8  OaL  140.) 

49.  As  between  the  parties  to  a  sale  of 
goods  on  store  in  a  warehouse,  the  delivery  of 
an  order  on  the  warehouseman  for  the  g^( 
by  the  seller  to  the  buyer  is  a  delivery,  and 
passes  the  title  to  the  latter  so  as  to  render 
him  liable  for  the  price.  (GbirardelU  t.  Me- 
Dermott,  22  Oal.  639.) 
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60.  A  delivery  of  a  warehouse  receipt,  stat- 
ins that  the  goods  named  therein  are  deliver- 
able on  return  of  the  receipt,  ia  sufficient 
prima  hcie  to  pass  the  title.  There  is  no 
<nb«tantial  difference  in  this  respect  between 
a  warehoase  receipt  and  a  bul  of  lading. 
(Horrv.  Barker,  8  Cal.  609.) 

<!ited  22  Gal.  541 :  52  Cal.  615. 

61.  When  the  defendants  show  that  the 
person  U>  whom,  in  his  own  name,  the  re- 
ceipt was  given,  and  who  passed  it  to  plain- 
tiff, was  their  agent,  or  broker,  acting  for 
them,  but  permitted  to  keep  it  on  storage  in 
his  own  name,  they  do  not  rebut  the  prima 
facie  case  made  out  by  the  plaintiffs,  bv  the 
poaseasion  of  the  receipt.  (Horr  t.  Barker,  8 
€»l.fiOO.) 

52.  When  a  bill  of  sale  was  given  of  a  defi- 
nite number  of  sacks  of  wheat,  which  were 
to  be  paid  for  at  so  much  per  cental,  and  a 
portion  of  ^etn  were  then  in  a  warehouse, 
tor  which  certificates  of  weight  had  been 
issued  to  the  seller,  and  which  were  then 
transferred  to  the  buyer,  and  it  was  agreed 
that  the  remainder  of  the  wheat  should  be 
delivered  at  the  same  warehouse  for  the 
bnyer,  and  should  be  paid  for  when  the  buyer 
vas  notified  of  its  exact  weight,  it  sufficiently 
appears  that  the  parties  intended  a  transfer 
oi  the  whole  number  of  sacks  of  wheat  at  the 
time  of  the  sale,  which  were  then  sufficiently 
identified,  and  the  remainder  of  the  wheat 
cannot  be  attached  as  the  property  of  the 
seller,  after  being  delivered  at  the  warehouse 
and  weighed,  though  certificates  of  wei);ht 
were  issued  in  the  name  of  the  seller,  and 
were  not  transferred  to  the  buyer  until  after 
the  attachment.  (Greenbaum  t.  Martinez, 
«6  Cal.  459.) 

53.  Where  the  plaintiff  bought  eight  hun- 
dred sacks  of  flour,  on  storage  in  a  warehouse, 
vhich  stood  therein  as  a  separate  pile,  the 
nnmber  of  sacks  of  which  was  ascertained  by 
counting  the  outside  rows,  and  the  number  in 
the  pile  marked  on  one  of  the  sacks,  and  it 
was  thus  delivered  to  the  purchaser,  who  per- 
mitted it  to  remain  in  the  same  place,  where 
it  was  several  days  afterward  attached  as  the 
property  of  the  vendor,  held,  that  the  deliv- 
«i7  was  sufficient,  and  the  sale  valid.  (Oart- 
wrightv.  Phoenix,  7  Cal.  281.) 

Cited  7  Mont.  129;  17  Nev.  218. 

61.  When  A  has  six  handred  barrels  of 
fioor  on  storage,  and  he  sells  to  B  one  hun- 
dred, to  C  two  hundred,  and  to  D  three  hun- 
dred, and  gives  each  a  delivery  order  upon 
his  warehouseman,  and  the  purchasers  all  sr  r- 
render  their  several  orders  to  the  warehouse- 
man, without  making  any  separation  of  each 
lot  from  the  common  mass,  but  voluntarily 
leave  the  flour  standing  on  the  books  of  the 
warehouseman  to  the  credit  of  each  purchaser 
for  his  proper  number  of  barrels,  it  is  a  com- 
plete delivery  to  each  purchaser,  and  will  pass 
tlie  title  to  each.    (Horr  v.  Barker,  11  Cal. 

m.) 

55.  The  separation  by  the  purchasers  of 
their  various  lots  is  a  mere  matter  of  con- 
venience among  themselves,  not  affecting 
their  rights  as  to  their  vendor  or  a  mere  tres- 
passer.   (Horr  V.  Barker,  11  Oal.  893.) 

M.  Where  A  bad  a  large  quantity  of  flour 


stored  in  the  warehouse  of  B,  and  sold  a  por- 
tion of  it  to  C,  and  gave  an  order  for  the  flour 
sold  on  B,  who  accepted  the  same  and  gave  O 
in  exchange  a  receipt  for  the  same,  and  trans- 
ferred it  on  his  warehouse  books  to  the  ac- 
count of  C,  but  did  not  separate  any  specific 
portion  from  the  flour  of  A  as  the  property 
of  B,  and  the  whole  was  subsequently  seized 
in  an  action  against  A,  held,  that  the  sheriff 
was  not  liable  to  C,  in  the  absence  of  segrega- 
tion of  the  flour,  but  that  B  was  estopped  by 
his  receipt  from  denying  his  liability.  (Adams 
V.  Gorham,  6  Cal.  68.) 
Cited  6  Cal.  453;  27  Oal.  463. 

67.  Where  the  owner  of  a  certain  nnmber 
of  barrels  of  floor  on  storage  in  a  warehouse 
sold  them  all  to  different  purchasers,  giving 
them  orders  on  the  warenouseman,  which 
were  given  by  the  purchasers  to  the  ware- 
houseman, and  new  receipts  given  to  them  in 
their  own  names  by  the  latter,  and  entries 
made  on  his  books  charging  the  vendor,  and 
crediting  the  purchasers  with  their  respective 
lots,  held,  that  there  was  a  sufficient  delivery 
of  possession  without  a  separation  of  the 
various  lots.  (Horr  t.  Barker,  8  Cal.  603.) 
Cited  76  Oal.  217. 

58.  Where  a  vendor  only  sells  a  part  of  the 
goods  on  storage,  if  all  together  and  of  the 
same  mark,  must  be  separated  from  the  larger 
mass  in  order  to  change  the  possession ;  but 
where  all  the  goods  of  the  vendor  in  the 
hands  of  a  third  party  are  sold,  the  change  of 
possession  ia  complete  by  delivery  of  the 
order,  taking  a  new  receipt,  and  entry  of  the 
transaction  on  the  books  of  the  warehouse- 
man.   (Horr  V.  Barker,  8  Cal.  603.) 

Cited  27  Cal.  463. 

59.  The  different  purchasers  have  a  right 
to  leave  the  goods  so  by  them  purchased  in 
one  mass,  suDject  to  an  apportionment  be- 
tween themselves  of  any  loss.  (Horr  v.  Bar- 
ker, 8  Cal.  603.) 

60.  Where  the  plaintiffs  bought  a  certain 
amount  of  flour,  being  part  of  a  large  quan- 
tity on  storage  belonging  to  the  vendor,  and 
the  plaintiff  did  not  remove  the  flour  par- 
chased,  nor  separate  it  from  the  remainder; 
but  the  vendor  subsequently  sold  the  remain- 
der and  more  to  other  parties,  who  removed 
what  they  purchased,  leaving  on  storage  a 
less  amount  than  had  been  parchasea  by 
plaintiffs,  which  was  afterward  attached  in  a 
suit  against  plaintiffs'  vendor,  held,  that  the 
sale  and  removal  of  all  the  flour,  except  that 
bought  by  plaintiff,  was  a  segregation  of  plain- 
tiffs' flour,  vesting  in  him  a  cfoar  title  at  the 
time  of  the  seizure.  (Horr  t.  Barker,  6  Cal. 
489.) 

Oited27  0al.  463. 

61.  Claim  of  subsequent  purchaser  of  floor 
from  the  same  vendor,  taking  an  order  on 
the  same  storekeeper,  cannot  in  such  case 
embarrass  the  plaintiff's  claim,  there  being 
no  flour  in  store  to  meet  the  order  in  favor  of 
such  subsequent  purchaser.  (Horr  v.  Bar- 
ker, 6  Oal.  489.) 

62.  Where  the  plaintiff's  action  in  such  a 
case  was  brought  for  the  value  of  the  flour 
against  another  party  claiming  the  flour,  who 
bad  seized  the  same,  the  fact  that  plaintiff 
claims  a  less  quantity  of   flour  than  he  ia 
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really  entitled  to  does  not  operate  otherwise 
than  as  a  waiver  of  his  claim  to  such  addi- 
tional quantity.   (Horr  v.  Barker,  6  Cal.  489.) 

68.  The  doctrine  of  segregation  is  not  ap- 
p^licable  to  a  man's  property  alone  in  an  ac- 
tion against  a  treHpaaser,  and  having  claimed 
damages  for  a  less  quantitv  of  fiour  than 
was  his,  it  cannot  be  objected  that  his  action 
must  fail  for  want  of  segregation  of  the  flour 
for  which  he  claims  from  that  which  he  does 
not  claim,  though  it  is  his.  (Horr  t.  Barker, 
«  CaL  489.) 

Segregation,  necessity  of  to  paering  title. 
See  post,  VI,  8. 

Same  person  remaining  in  charge  when 
animals  in  possession  of  third  person  sold. 
See  ante,  SO,  31. 

Goods  in  warehouse,  delivery  of.  See  Mort- 
gages, 1010. 

B.  On  Sale  Between  Husband  and  Wife. 

64.  Where  a  wife  living  with  her  husband 
upon  a  farm,  which  he  has  claimed  as  a  home- 
stead, is  the  owner  of  cattle  and  horses  upon 
the  farm,  which  are  her  separate  property, 
and  purchased  from  her  husband  the  crop  of 
hay  grown  upon  the  homestead,  after  it  nad 
been  stacked  in  corrals,  the  gates  of  which  she 
then  closed  and  fastened,  and  immediately 
began  to  feed  the  hay  to  her  stock,  there  being 
noquestion  as  to  the  bona  fides  of  the  sale,  and 
there  being  evidence  of  a  custom  in  that  vicin- 
ity for  cattle-owners  who  bought  hay  in  the 
stack  to  take  the  cattle  to  the  hay  and  feed 
them  there,  without  removing  the  hay,  the 
qnestion  whether  there  was  an  immediate  de- 
bvery  and  actual  and  continued  change  of 
possession  of  the  hay  so  purchased  is  one  of 
fact  for  the  jury  to  determine.  (Porter  t. 
Bucher,  08  Cal.  464.) 

te.  In  an  action  for  damages  for  the  con- 
version of  the  hay  which  the  wife  bad  pur- 
chased, brought  by  the  wife  against  the 
assignees  in  insolvency  of  the  husband,  who 
had  replevied  the  hay  from  the  husband,  it  is 
error  to  instruct  the  jury  that  the  sale  to  the 
wife  was  absolutely  void  for  want  of  an  im- 
mediate delivery  and  continued  change  of  pos- 
seeeion  of  the  hav,  and  that  it  was  the  duty  of 
the  jury  to  find  lor  the  defendant.  (Porter  t. 
Bucher,  98  Cal.  454.) 

66.  The  wife  was  not  bonnd  to  remove  the 
hay  to  other  land,  nor  to  own  the  land  upon 
which  the  stack  stood,  and  her  joint  tenancy 
of  the  homestead  with  her  husband  prevented 
the  possession  of  the  hay  from  being  whoUv 
in  the  husband.  (Porter  y.  Bucher,  98  Cal. 
464.) 

67.  The  fact  that  two  cows  and  two  horses 
of  the  husband  were  fed  from  the  wife's  hay 
after  the  purchase,  in  consideration  of  his 
services  in  assisting  to  feed  the  wife's  stock, 
is  not  necessarily  inconsistent  with  her  owner- 
ship and  possession,  though  it  is  competent 
evidence  tending  to  show  the  husband's  pos- 
session and  control.  (Porter  v.  Bucher,  98  Cal. 
454.) 

6.  Deliverf  of   Part  Only;    Delherf  of  Exact 
Amount. 

68.  If  vendor  delivers  less  quantity  of  goods 
than  he  contracted  to  deliver,  the  vendee  is 


at  liberty  to  refuse  to  accept,  and  if  he  ac- 
cepts a  part,  he  may  return  tliat  and  refuse 
to  accept  less  than  the  whole,  but  having  re- 
ceived and  retained  a  part,  be  cannot  refuse 
to  pay  for  the  part  received.  (Polhemua  v. 
Ueiman,  46  Cal.  673;  Willamette  Steam 
Mills  etc.  Co.  T.  Union  Lumber  etc  Co.,  94 
Cal.  156.) 

60.  Upon  part  delivery  of  goods,  and  an  in- 
ability on  the  part  of  the  vendor  to  deliver  tha 
whole  quantity  sold,  he  is,  nevertheless,  en- 
titled to  recover  the  stipulated  price  of  the 
quantity  actually  delivered,  deducting  there- 
from the  damages  sustained  by  the  purchaser 
on  account  of  the  nondelivery  of  tne  whole. 
(Cole  T.  Swanston,  1  CaL  61.) 

70.  A  contract  to  deliver  about  fifty-three 
thousand  pounds  of  wool  does  not  require  the 
delivery  of  that  exact  number  of  pounds,  but 
the  vendor  has  a  reasonable  latitude  allowed 
him  as  to  the  number  of  pounds  he  shall  de- 
liver.   (Polhemus  v.  Heiman,  46  Cal.  673.) 

Delivery  varying  from  contract.  See  poet, 
VIII.    • 

7.  Timo  and  Plaeo  of;  Delay  in;  Dolireiy  at 
Wharf  or  to  Carrier. 

71.  A  bona  fide  sale  of  cattle  roaming  at 
large  over  the  plains,  upon  a  defined  or  cer- 
tain range,  is  not  fraudulent  as  against  the 
creditors  of  the  vendor,  merely  because  the 
sale  is  not  followed  by  an  immediate  delivery 
of  possession ;  but  the  parties  are  entitled  to 
a  reasonable  time  after  the  sale  to  prepare  for 
a  rodeo,  and  give  the  proper  notices  thereof, 
in  order  that  they  may  separate  the  cattle 
purchased  from  stock  owned  by  others,  and  to 
properly  mark  and  brand  them ;  and  in  the 
mean  time  the  rights  acquired  by  the  pur- 
chaser will  not  be  lost.  (Walden  v.  Murdock, 
23  Cal.  640.) 

Immediate  delivery,  necessity  of.  See 
ante,  24. 

72.  Where  no  question  is  raised  as  to  the 
validity  of  the  contract,  or  the  effect  of  the 
statute  of  frauds,  and  where  the  question  is 
as  to  the  kind  of  deliverv  which  effects  a 
change  of  property,  although  the  goods  cannot 
be  immediately  delivered,  the  delay  may  be 
implied  as  one  of  the  stipnlationa.  (Sterena 
V.  Stewart,  3  Cal.  140.) 

73.  In  an  action  for  damagea  caused  by  de- 
lay in  the  delivery  of  a  carload  of  %gs,  the 
cost  price  of  the  eggs  to  the  purchaser,  under 
the  terms  of  the  contract,  is  an  imnutta4al 
element  in  the  case,  and  it  is  error  to  instruct 
the  jury  that  the  measure  of  damages  is  the 
difference  between  the  cost  price  of  the  eggs 
to  the  plaintiS  by  the  terms  of  the  contract 
and  their  value  to  him  at  the  time  and  place 
when  they  ought  to  be  delivered.  (Bamish  v. 
Kirschbrann,  98  Cal.  676.) 

Cited  98  Cal.  676. 

74.  The  evidence  should  be  confined  to  the 
inquiry  as  to  the  market  yalue  of  the  eggs  be- 
tween the  date  that  they  should  have  been 
delivered  under  the  terms  of  the  contract  and 
the  date  at  which  they  were  delivered,  and 
the  plaintiff  cannot  recover  any  dama^  if 
he  was  benefited  by  the  delav  in  delivery, 
bat  only  to  the  extent  to  which  he  is  shown 
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to  hv/e  been  injnred  thereby.     (B«mish  t. 
:Kirechbraan,  98  Gal.  676.) 

75.  Peraonal  property  is  deliverable  at  the 
place  where  it  is  at  the  time  of  sale  or  agree- 
ment to  sell,  unless  the  seller  has  agreed  to 
deliver  it  elsewhere,  or  an  option  as  to  the 
place  of  delivery  is  provided  for.  (Mattingly 
V.  Eoach,  84  Cal.  207.) 

76.  Plaintiff  asked  this  instruction:  "That 
a  delivery  at  the  wharf  is  not  sufficient,  un> 
less  notice  be  previously  given  to  the  vendee 
of  their  arrival,  and  that  safflcient  time  be 
allowed  to  enable  him  to  receive  and  remove 
them."  Held,  that  this  proposition  is  not 
sbictly  correct;  that  if  the  trees  bargained 
for  were  put  on  the  wharf,  marked  for  W., 
with  the  intention  of  his  taking  them,  and  if 
this  were  done  by  his  order,  they  would  vest 
in  Imn,  especially  if  he  was  willing  to  con- 
sider this  a  good  delivery ;  that  there  is  in  the 
testimony  here  no  predicate  laid  for  the  doc- 
trine of  stoppage  in  transitu,  or  that  plaintiff 
claimed  the  right  to  stop  the  trees.  (Thomp- 
Bon  V.  Paige,  16  Oal.  77.) 

77.  S.  0.  &  Co.,  while  indebted  to  D.  &  G., 
sold  the  property  in  controversy,  thirty-three 
tons  of  hay,  to  the  respondents,  and  agreed 
to  deliver  it  to  them  at  a  landing  on  the 
Sacramento  river.  The  vendors  immediately 
hauled  the  hay  to  the  landing,  and  delivered  it 
on  board  a  schooner  chartered  by  the  respond- 
ents. While  tiie  schooner  was  in  transit  to 
8an  Francisco,  where  the  respondents  were 
doing  business,  the  appellant,  as  sheriff,  at- 
tached the  property  in  an  action  by  D.  &  G. 
against  the  vendors,  and  sold  it,  and  applied 
the  proceeds  to  the  satisfaction  of  their  claim. 
Held,  in  an  action  against  the  sheriS  to  re- 
cover the  property  or  its  value,  that  the  sale 
was  followed  by  an  immediate  and  continued 
change  of  possession,  and  not  being  fraudulent 
in  fact,  the  seizure  was  unlawful.  (Schmidt  v. 
Nunan,  63  Gal.  371.) 

78.  Under  a  contract  for  the  sale  of  fruit,  to 
be  shipp^  to  the  buyer  by  a  specified  carrier 
at  the  expense  of  the  buyer,  a  daily  statement 
of  weights  of  fruit  8hii>ped  to  be  forwarded  to 
the  buyer,  and  the  fruit  to  be  weighed  by  the 
bnyer  at  place  of  destination,  and  notice 
piven  to  the  seller  of  a  substantial  difference 
in  weights,  and  thereupon  the  fruit  to  be  held 
for  twelve  hours  for  adjustment  of  weights, 
the  shipping  weight  to  be  conclusively  token 
aa  correcfc  upon  failure  to  give  such  notice, 
held,  that  the  fruit  was  delivered  to  the  buyer 
immediately  upon  its  delivery  to  the  earner, 
and  that  loss  from  shrinkage  in  weight  dur- 
ing transit,  attributable  to  natural  causes, 
most  be  borne  by  the  buyer,  notwithstanding 
the  right  given  Dy  the  contract  to  the  buyer 
to  weigh  the  goods  at  the  place  of  destination. 
(Gates  V.  Oaiqoines  Packing  Co.,  78  Oal.  439.) 

8,  Who  to  Determittt. 

79.  The  question  of  the  intention  of  the 
parties  should  not  be  submitted  to  the  jury. 
(Vance  v.  Boynton,  8  Oal.  664.) 

80.  What  constitutes  an  immediate  delivery, 
and  an  actual  and  continued  change  of  pos- 
sesaion  of  personal  property,  within  the  mean- 
ing of  section  3440  of  the  Civil  Code,  is  a  fact 
to  b«  determined  upon  the  evidence  in  each 


particular  ease.    (Porter  t.  Bucher,  98  OaL 
464.) 

81.  The  question  as  to  whether  the  sale  of 
personal  property  is  accompanied  by  an  im- 
mediate delivery  thereof,  and  followed  by  an 
actual  and  continued  change  of  poesesaion,  is 
a  question  of  fact  for  the 'jury.  (Meads  v. 
Lasar,  92  Cal.  221.) 

82.  The  question  of  delivery  and  change  of 
possession,  under  the  fifteenth  section  of  the 
statute  of  frauds,  is  a  mixed  question  of  law 
and  fact;  but  as  to  what  shall  constitute  a  de- 
livery is  a  question  of  law  alone.  (Vance  v. 
Boynton,  8  Cal.  664.) 

83.  In  an  action  of  claim  and  delivery,  where 
it  appeared  that  the  plaintiff  purchased  two 
mares  from  the  owner  thereof,  but  the  custo- 
dian of  the  mares  refused  to  give  them  up  on 
the  ground  that  an  employee  of  the  owner, 
who  placed  them  in  his  care  with  the  owner's 
consent,  told  him  not  to  deliver  them  to  any 
one  except  on  his  order,  and  subsequently 
such  employee  removed  them  to  his  own 
place  where  he  attached  them  in  a  suit 
against  their  owner,  and  they  were  sold_  to 
the  defendant  under  execution,  an  instruction 
to  the  jury  that  if  they  believe  from  the  evi- 
dence that  if  the  plaintiff  bought  the  mares 
in  good  faith  from  their  owner,  and  was  pre- 
vented from  getting  possession  thereof  by  the 
wrongful  act  of  the  attoching  creditor,  they 
should  find  for  the  plaintiff,  is  erroneous  in 
leaving  to  the  jury  the  determination  of  the 
question  of  law  as  to  whether  any  act  of  the 
attaching  creditor  by  which  the  plaintiff  had 
been  prevented  from  getting  possession  of  the 
mares  was  "  wrongful."  (Pearce  v.  Boggs,  99 
Cal.  340.) 

Immediate  change  of  iMSsession,  question 
of  is  one  for  jury.    See  ante,  64. 

9,  EridencB  at  to. 

84.  Where  one  purchases  land  and  receives 
a  conveyance  therefor,  and  at  the  same  time 
buys  personal  property  on  the  land,  the  ques- 
tion whether  the  vendee  had  actual  possession 
of  the  land  is  an  important  one  in  determin- 
ing whether  there  was  an  actual  delivery  of 
possession  of  the  personal  property.  (Cahoon 
V.  Marshall,  26  Cal.  197.) 

85.  Where  on  an  issue  as  to  whether  a  sale 
had  been  accompanied  with  actual  and  con- 
tinued change  of  possession,  plaintiff  testified 
that  the  sheep  were  driven  on  land  owned  by 
him ;  to  rebut  the  evidence  defendant  put  in 
evidence  a  deed  of  the  land  from  plaintiff  to 
another,  thereupon  plaintiff  offered  to  prove 
by  parol  that  the  deed  was,  in  fact,  a  mort- 
gage ;  this  evidence  was  ruled  out ;  held,  that 
the  ruling  was  proper,  as  it  was  immaterial 
whether  the  paper  was  a  deed  or  mortgage, 
the  material  question  being  who  was  in  the 
occupancy  of  the  land.  (Chester  v.  Bower, 
66  Cal.  46.) 

86.  In  connection  with  acts  showing  a 
change  of  ownership,  and  in  explanation  of 
them,  the  declarations  of  the  parties  showing 
the  nature  of  their  agreement  were  admis- 
sible in  evidence.  (Clark  v.  Rush,  19  Oal. 
393.) 

87.  The  possession  and  ownership  of  the 
vendee  after  sale  may  be  shown  by  his  acts, 
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his  dealing  with  the  property,  but  not  by  his 
mere  admisBions.   (Visher  v.  W< ' 


68.) 


rebster.lSCal. 


88.  Testimony  of  the  vendor,  upon  croos- 
e:camination,  as  to  what  he  did  and  said  in 
regard  to  the  cattle,  after  he  had  executed  the 
biUof  sale  of  them  to  the  plaintiff,  ia  perti- 
nent to  the  issue  as  to  {whether  or  not  the 
sale  had  been  accompanied  by  an  immediate 
delivery  and  followed  by  an  actual  and  con- 
tinued change  of  poeseesion,  and  the  admis- 
sion of  it  by  the  court  is  not  error.  (Etchepare 
y.  Aguirre,  91  Cal.  288.) 

Books  of  account,  admissibility  to  prove  de- 
livery.   See  Evidence,  162. 

T.  Aeeeptance. 

89.  Where  wood  has  been  sold  and  delivered 
upon  the  premises  of  the  vendee,  under  an 
agreement  that  it  shall  be  optional  with  him  to 
accept  or  refuse  it,  and  he  afterward  uses  the 
wood,  he  will  be  deemed  to  have  accepted  it, 
and  cannot  avoid  p«yment  of  its  value.  (Cor- 
reio  V.  Lynch,- 65  Cal.  273.) 

90.  Acceptance  of  goods  bearing  name  dif- 
ferent from  one  used  in  the  sale  note,  by  a 
subvendee,  of  part  of  goods  sold,  does  not 
conclude  the  vendee  as  to  the  whole  contract. 
(Flint  V.  Lyon,  4  Oal.  17.) 

Acceptance  o  a  delivery  of  part  of  goods  only. 
See  ante,  IV,  6. 

Acceptance  under  executory  contract.  See 
post,  99. 

Acceptance  of  goods  as  waiver  of  defect. 
See  poet,  VII,  4,  b. 

Refusal  of  purchaser  to  receive  goods.  See 
poet,  XUI,  1. 

Refusal  to  accept  goods,  measure  of  dam- 
ages.   See  poet,  XT  IT,  1. 

Waiver  of  damages  where  goods  shipped  in 
bad  condition  by  acceptance.    See  post,  IX. 

TI.  Title  of  Pnreluwer. 

/.  hifchaaer  ha$  ¥end0»'9  Tith  Ouly;  Priority 

Where  Seireral  Vendee*. 

Bee  Bona  Fide  Purchasers. 

91.  A  sale  of  personal  property  passes  to 
the  purchaser  only  such  title  as  the  vendor 
had.    (Robinson  v.  Haas,  40  Cal.  474.) 

92.  It  is  a  general  rule,  applicable  alike  to 
conditional  and  absolute  sales,  that  a  second 
vendee  is  not  entitled  to  stand  in  any  better 
situation  than  his  vendor  in  regard  to  the 
title  of  personal  property,  other  than  negoti- 
able instruments,  and  whatever  cornea  un- 
der the  general  denomination  of  currency. 
Whether  a  further  exception  to  the  rule  exists 
in  favor  of  bona  fide  purchasers  from  the  pur- 
chaser at  a  conditional  sale,  is  not  decided. 
(Putnam  v.  Lamphier,  36  Cal.  161.) 

Cited  66  Cal.  486. 

93.  Where  purchasers  from  common  ven- 
dor are  equally  innocent,  or  equally  in  fault, 
the  first  purchaser  is  entitled  to  the  goods. 
(Vance  v.  Boynton,  8  OtA.  564.) 

Defective  title  is  no  defense  if  vendee  re- 
tains possession.    See  post,  239. 

2.  Where   Property    Purehated   wHh    Borrowed 
Honey. 

94.  Personal   property  bought   with   bor- 


rowed money  is  the  property  of  the  borrower, 
and  passes  Dv  a  deed  of  all  his  proper^, 
goods,  and  cnattels.  (Pool  v.  Clifford,  78 
Cal.  371.) 

96.  If  one  party  negotiates  the  pnrchase  of 
personal  property,  and  another  furnishes  him 
with  the  money  to  pay  for  it,  and  for  his  se- 
curity takes  the  bill  of  sale  from  the  seller  in 
his  name,  and  takes  possession,  and  it  ia 
agreed  that  the  property  shall  belong  to  tbe 
negotiator  when  he  pays  the  money,  the  legal 
title  to  the  property  is  vested  in  the  peracHi 
who  furnishes  the  money,  and  to  whom  the 
bill  of  sale  was  made.  (Johnson  v.  White,  48 
Oal.  S28.) 

96.  The  same  would  be  the  result  if  ttM 
person  to  whom  the  bill  of  sale  is  given,  instead 
of  loaning  the  money,  obtained  it  by  signing 
with  the  negotiator  a  joint  note  to  a  bank,  or 
by  indorsing  a  note  given  by  the  negotiator  to 
the  bank,  provided  Uie  note  is  afterward  paid 
by  him.    (Johnson  v.  White,  46  Oal.  SZ&.) 

97.  In  such  case  the  person  to  whom  the 
bill  of  sale  is  ^ven  has  a  good  title  to  the 
property  as  agamst  the  attacning  creditors  of 
the  negotiator.  (Johnson  v.  White,  46  OaL 
828.) 

3.  When  Paetea.  Segregation  md  IdeatHieatiam. 

98.  Where  it  is  the  duty  of  the  vendor  to 

gut  the  goods  into  a  deliverable  condition,  and 
e  has  not  done  so,  the  title  does  not  pass,  in 
the  absence  of  circumstances  showing  a  con- 
trary intention.  i»(Blackwood  V.  Cutting  Pack- 
ing Ck).,  76  Cal.  212.) 

99.  When  articles  sold  under  executory  con- 
tract are  inspected  and  accepted  by  the  vei^ 
dee  upon  arrival,  the  title  paeees  touie  vendee. 
(Habenicbt  v.  Lissak,  77  Cal.  139.) 

100.  Where  the  plaintiff  sold  a  number  of 
bales  of  drillings  to  A,  for  the  purpc^e  of  mak- 
ing sacks,  deliverable  to  A  as  fast  as  he 
nMded  them  for  manufacturing,  and  A 
agreed  to  store  the  sacks  as  fast  as  made,  sub- 
ject to  plaintiff's  order,  with  the  privil^e  of 
retakine  the  sacks  as  he  should  make  hia  pay- 
ments, neld,  that  upon  the  delivery  of  the 
drills  to  A  the  title  thereto  rested  in  him, 
and  that  plaintiff  had  no  lien  therecm,  or  on 
the  sacks,  until  they  were  delivered  to  him. 
(Hewlet  V.  Flint,  7  (3al.  264.) 

101.  As  to  when  contract  of  sale  is  comjdrte 
before  actual  delivery,  so  as  to  throw  the  risk 
of  loss  on  the  vendee,  see  the  opinion  of  the 
referee  in  this  case.  (Tyson  v.  Wells,  2  Oal. 
122.) 

102.  Whether  a  contract  is  an  execatory 
contract  of  sale,  in  other  words,  whether  tlw 
title  passes,  is  a  question  of  intention,  to  be 
collected  from  the  whole  contract.  If  from 
the  whole  contract  it  appears  tliat  the  inten- 
tion was  that  the  title  should  pass,  and  that 
the  vendor  should  retain  a  mere  lien  for  the 
price,  any  different  characteriiaticm  or  naming 
of  the  transaction  by  the  parties  is  not  to  be 
renuded.  (Palmer  v.  Howard,  72  CJal.  893.) 
Cited  90  Cal.  168. 

103.  The  defendants  sold  to  the  plaintift  a 
band  of  horses,  then  running  at  large,  for  a 
stipulated  price,  and  guaranteed  that,  when 
gauiered  up,  they  should  amount  to  a  certain 
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nomber.  Between  the  date  of  the  sale  and 
the  gathering  up  of  the  horses  two  of  them 
died.  Held,  that  the  plaintifis  must  suffer 
the  loss.    (Girdner  ▼.  Beswick,  69  Cal.  112.) 

104.  If  the  goods  are  not  identified,  the  title 
does  not  pass,  in  the  absence  of  circumstances 
showing  a  contrary  intention.  (Blackwood 
T,  CutUng  Packing  Co.,  76  Cal.  212.) 

105.  A  sale  of  a  chattel  cannot  apply  to  any 
article  until  it  is  clearly  designated,  and  its 
identity  ascertained.  (McLaughlin  v.  Fiatti, 
27  Cal.  461.) 

106.  A  sale  of  personal  property  is  not  com- 
pleted, so  as  to  pass  the  title  to  tbe  property, 
so  long  as  any  thing  remains  to  be  done  to  the 
thing  sold  to  identify  it  or  discriminate  it 
from  other  things.  (Oarothers  v.  McGarrey, 
41  Cal.  16.) 

Cited  76  Gal.  217. 

107.  If  goods  are  sold  (whfle  mii^led  with 
others)  by  number,  weight,  or  measure,  tbe 
■ale  is  incomplete,  and  the  title  remains  in 
the  seller  until  the  bargained  proiierty  ie  sep- 
arated and  identified.  (McLaughlin  t.  Fiatti, 
27  C^.  451.) 

(Sted  78  Oal.  217,  218. 

106.  A  sale  of  a  given  nnmber  of  cattle, 
then  running  in  a  herd  "of  a  larger  number, 
18  an  exectttorv  contract,  and  does  not  apply 
to  any  particalar  cattle  until  tbe  number  sold 
ha-ve  been  separated  from  the  herd.  (Mc- 
Laughlin V.  Fiatti,  27  Cal.  451.) 

IM.  As  against  the  controlling  features  of 
identification,  payment,    and    delivery,  the 
word  "  sold  "  is  not  concltisive.    (Blackwood 
V.  CntUng  Packing  Co.,  76  Oal.  212.) 
Cited  83  Cal.  186. 

110.  Under  section  1140  of  the  Civil  Code, 
the  title  to  personal  properly  sold  or  ex- 
changed passes  to  the  buyer  whenever  the 
parties  agree  to  a  present  transfer,  and  the 
thing  itself  is  identified,  whether  it  is  sep- 
arated from  other  things  or  not.  (Green- 
baam  v.  Martinez,  86  Cal.  459.) 

111.  When  a  specific  number  of  articles  of 
a  certain  kind  are  sold,  parol  evidence  is  ad- 
miwible  to  identify  the  goods  offered  for  de- 
livery as  being  the  same  goods  which  were 
sold.    (Habenicht  v.  Lissak,  77  Cal.  139.) 

Segregation,  necessity  of  where  goods  are 
in  warehouse.    See  ante,  IV,  4. 

Title  does  not  vest  under  contract,  when. 
See  post,  285. 

A  Ptfmmt  IhcMtity  of  to  Patting  of  Title. 

112.  Where  terms  are  cash  on  delivery, 
tnd  there  has  been  neither  payment  nor  de- 
Kfery,  the  title  does  not  pass,  in  the  absence 
o(  drcamstances  showing  a  contrary  inten- 
tion. (Blackwood  v.  Cutting  Packing  Co.,  76 
C»1.212.) 

lis.  On  a  sale  of  chattels,  where  no  tkne 
o<  pavment  and  no  time  for  delivery  are 
<gteea  upon,  deliver^'  and  payment  are  con- 
cnrrent  acts ;  and  neither  party  can  maintain 
M  action  for  nonperformance  without  show- 
ing a  readiness  and  willingness  to  perform 
on  hig  part.    (Cole  v.  Swanston,  1  Oal.  61.) 

114.  A  covenant  by  one  party  to  sell  and 
ship  goods  in  first  class  cases,  and  by  the 
other  party  to  pay  for  the  goods  on  the  arri- 


val of  the  bills  of  lading  in  due  course  of 
mail,  are  independent  covenants,  to  be  per« 
formed  at  different  times.  (Wheelock  v.  Pa- 
cific Gas  Co.,  51  Cal.  223.) 

116.  On  a  contract  for  the  sale  of  cattle  of 
a  certain  brand  running  with  a  larger  herd, 
where  the  number  of  such  cattle  is  not  known, 
and  the  time  for  their  identification  was  not 
fixed,  and  nothing  was  said  about  the  time 
of  delivery  or  the  payment  of  the  balance  of 
the  purchase  price;  the  contract  is  executory, 
and  the  law  presume  that  the  parties  in- 
tended to  make  the  payment  of  the  price,  and 
the  delivery  of  the  possession,  concurrent 
conditions.  (Beauchamp  v.  Archer,  68  Cal. 
431,  434.) 
Cited  6  Wash.  728. 

116.  The  action  was  brought  to  recover 
damages  for  the  conversion  of  certain  wood 
which  had  been  cut  from  the  land  of  the 
plaintiff  by  one  Rachael  Bashore,  under  an 
agreement  whereby  the  latter  was  to  cut  the 
wood,  and,  when  cut,  it  was  to  remain  the 
property  of  the  plaintiff  until  she  had  paid 
therefor  at  the  rate  of-  one  dollar  a  cord. 
This  price  was  never  paid.  After  the  wood 
was  cut,  it  was  seized  and  sold  as  the  prop- 
erty of  the  husband  of  Rachael  Bashore,  un- 
der an  execution  issued  against  him.  Held, 
that  the  plaintiff  did  not  have  a  mere  lien  on 
the  wood  to  the  extent  of  one  dollar  a  cord, 
but  bad  the  exclusive  property  therein,  and 
was  entitled  to  recover  its  entire  value  as 
damages  for  its  conversion.  (Stokes  v.  Balaam, 
78  Cal.  164.) 

117.  Where  on  sale  of  personal  property 
"  the  right  to  receive  payment  before  delivery 
is  waived  by  the  seller,  and  immediate  pos- 
session is  given  to  the  purchaser,  and  yet  by 
express  agreement  the  title  is  to  remain  in 
the  seller  until  the  payment  of  the  price 
upon  a  fixed  day,  such  payment  is  strictly  a 
condition  precedent,  and  until  performance 
the  right  of  property  is  not  vested  in  the  pur- 
chaser."  (Putnam  v.  Lamphier,  86  Cal.  151.) 

118.  Part  payment  of  price  does  not  invest 
purchaser  with  title  on  an  executory  contract 
for  the  sale  of  cattle,  and  when  he  goes  to 
receive  the  cattle  he  should  go  prepared  to  pay 
the  balance  of  the  purchase  money,  and  upon 
his  failure  to  do  so,  the  seller  may  rescind  the 
contract.  (Beauchamp  v.  Archer,  68  Oal.  431, 
434.) 

119.  If  the  owner  of  a  piano  deliver  the 
same  to  another  person,  under  an  agreement 
in  writing,  stating  its  value,  and  that  such 
person  agrees  to  pay  a  specified  sum  monthly 
for  the  use  of  it,  and  that  it  is  to  be  sold  for  a 
price  therein  mentioned,  and  that  a  specified 
sum  is  to  be  paid  each  month  until  the  agreed 
price  is  paid,  when  a  bill  of  sale  will  be  given, 
the  ^reement  does  not  constitute  an  absolute 
sale  of  the  piano.  (Kohler  v.  Hayes,  41  Cal. 
456.) 

Cited  68  Cal.  647;  72  Oal.  296;  100  Oal.  412; 
8  Or.  22. 

120.  Under  snch  agreement  the  title  does 
not  pass,  and  the  party  receiving  the  piano 
cannot  sell  the  same  until  the  purchase  price 
is  paid.    (Kohler  v.  Hayes,  41  Cal.  455.) 

Sale  on  installments.  See  ante,  2;  post, 
225,  et  seq. 
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121.  "When  a  contract  for  tfae  sale  of  chat- 
tels, upon  the  payment  of  the  purchase  money, 
liy  installments,  provides  that  the  purchaser 
shall  have  the  right  to  the  use  and  possession 
of  the  chattels  until  default  be  made  in  the 

Sayment  of  the  installments,  but  that  if  such 
efault  be  made  the  owner  may  at  once  resume 
the  possession  of  the  property,  if  such  de- 
fault be  made  the  right  of  the  owner  to  re- 
sume the  possession  is  not  lost  or  waived  by 
a  subsequent  receipt  of  a  part  of  the  install- 
ment. (Hegler  v.  Eddy,  63  Cal.  597.) 
Cited  66  Oal.  416;  72  Cat.  296 ;  100  Cal.  412. 

122.  Where  a  party  delivers  possession  of 
personal  property  to  another  under  an  agree- 
ment to  sell  in  consideration  of  a  cash  pay- 
ment and  other  deferred  payments,  time  being 
of  the  essence  of  the  agreement,  the  contract 
is  executory,  and  no  title  passes  until  the 
deferred  payments  are  made,  and  a  failure  to 
make  them  according  to  the  terms  of  the 
agreement  entitles  the  vendor  to  the  posses- 
sion of  the  property.  (Sere  v.  McGovem,  66 
Cal.  244.) 

123.  Provision  that  in  case  of  nonpayment 
vendors  could  retake  possession,  and  if  they 
did,  that  they  should  sell  "  to  the  best  advan- 
tage, rendering  to  the  borrower  all  surplus,  if 
any,  after  paying  the  price  agreed  upon  and 
the  expenses  of  removal  and  sale."  Held,  to 
show,  in  connection  with  other  features,  that 
the  title  passed,  and  that  the  parties  at- 
tempted to  reserve  a  mere  lien  for  the  price. 
(Palmer  v.  Howard,  72  Oal.  293.) 

Sale  when  absolute.    See  post,  296. 

B.  Whtre  Sate  it  on  Conditions. 

124.  One  who  enters  into  a  contract  with 
another  whereby  it  is  agreed  that  he  shall 
own  certain  personal  property  on  the  pei^ 
formance  of  certain  conditions  oy  him,  has  no 
complete  ownership,  either  general  or  special, 
in  the  property,  by  virtue  of  the  contract. 
(Cardinell  t.  Bennett,  62  Cal.  476.) 

126.  The  action  was  replevin  to  recover  a 
horse  in  the  possession  of  the  defendant.  The 
possession  was  acquired  from  one  Coates,  to 
whom  the  horse  had  been  delivered  by  the 
plaintiff  under  a  contract  of  sale  subject  to 
certain  conditions  to  be  performed  before  the 
title  should  pass.  The  case  was  tried  by  the 
court  without  a  jury,  and  written  findings 
were  filed,  on  which  a  judgment  was  entered 
in  favor  of  the  plaintiff.  On  a  review  of  the 
findings,  held,  that  the  facts  found  did  not 
support  the  judgment.  (Lambert  v.  McOlond, 
68  (5al.  162.) 

Conditional,  of  horse,  deposit  with  livery- 
stable  keeper,  efiect  of.  See  Livery-stable 
Keepers,  1. 

Bona  fide  purchaser  from  conditional  ven- 
dee, rights  of.    See  ante,  92. 

Conditional,  felonious  conversion  of  goods, 
when  larceny.    See  Criminal  Law,  2308. 

TU.  Warranties. 
/.  Wliat  Words  ConatrtuU  a  Warranty. 

126.  To  constitute  warrantv,  no  precise 
words  are  necessary;  it  will  Be  sufficient  if 
the  intention  clearly  appear.  (Mooro  t.  Mc- 
Einlay,  5  Cal.  471.) 


127.  To  create  an  express  warranty  on  a 
sale  of  personal  property,  the  word  "war- 
rant "  need  not  be  used,  nor  are  any  particu- 
lar words  necessary.  Any  affirmation  made 
at  the  time  of  the  sale,  as  to  the  quality  or 
condition  of  the  thing  sold,  will  be  treatM  aa 
a  warranty  if  it  was  so  intended,  and  the  pur- 
chaser bought  on  the  faith  of  such  affinna- 
tion,  and  whether  it  was  so  intended,  and 
the  purchaser  acted  upon  it,  are  questions  of 
fact  for  the  jury.  (McLennan  v.  Ohmen,  75 
Cal.  668.) 

128.  If  one  party  contracts  to  deliver  to  the 
other  wool  "m  good  order,"  and  the  latter 
agrees  to  accept  and  pay  for  it,  the  clanst 
"in  good  order"  is  an  express  warranty. 
(Polhemus  v.  Heiman,  60  Cal.  438.) 

129.  Use  in  sale  note  of  given  name  for 
goods  sold  is  a  warranty  that  they  bear  that 
name.    (Flint  v.  Lyon,  4  Cal.  17.) 

Cited  6  Cal.  474 ;  21  Or.  297. 

130.  There  is  no  warranty  in  following 
words  of  a  sale  note:   "We  have  this  day 
sold  you  two  shipments  of  seeds,  for  arrival. 
(Moore  v.  McKinlay,  6  Cal.  471.) 

Representations  whether  constitute  war- 
ranty.   Bee  poet,  151. 

Words  necessary  to  create  warranty  of 
quality.    See  post,  VII,  3,  c. 

2.  Sa/o  WItttltor  Imptiet;  ffr/Vsffcs  of;  in  £ne- 

utory  Contraett. 

131.  A  mere  contract  of  sale  or  agreement 
to  sell  does  not  imply  a  warranty.  (Harleyv. 
Golden  State  etc.  Iron  Works,  66  Oal.  238.) 

132.  Warranty  will  not  be  implied,  except 
in  cases  where  goods  are  sold  at  sea,  where 
the  party  has  no  opportunity  to  examine 
them,  or  in  case  of  a~  sale  by  sample,  or  of 
provisions  for  domestic  use.  (Moore  v.  Mc- 
Kinlay, 6  Cal.  471.) 

133.  Where  plaintiff  inspects  goods  before 
purchasing,  the  case  is  taken  from  the  opera- 
tion of  the  rule  of  implied  warranty.  (Moore 
V.  McKinlay,  5  Cal.  471.) 

134.  There  may  be  an  express  or  implied 
warranty  when  the  contract  for  the  sate  of 
goods  is  executory,  as  well  as  when  it  is  exe- 
cuted.   (Polhemus  v.  Heiman,  46  Cal.  673.) 

Title,  impUed  warranty  of.    See  post,  VII, 

3,  a. 

136.  When  there  is  a  written  agreement  for 
the  sale  of  personal  property  containing  the 
terms  and  conditions  of  a  complete  contract, 
it  will  be  presumed  to  express  all  the  terms 
of  the  agreement  between  the  parties,  and 
parol  evidence  is  inadmissible  to  show  the 
existence  of  a  warranty  not  expressed  in  the 
contract.    (Johnson  v.  Powers,  65  Cal.  179.) 

Parol  evidence  to  rebut  presumption  of 
warranty.    See  post,  140. 

Warranty  on  sale  of  bonds.  See  Bonds,  60. 
etseq. 

8.  Pariieular  WarrantiM. 
a.  Of  Title. 

186.  When  goods  are  in  possession  of  the 
vendor,  who,  dealina  with  them  as  owner, 
sells  and  delivers  tnem  to  the  purchaser, 
nothing  being  said  as  to  the  title,  tne  law  im- 
plies that  he  warrants  the  title  to  the  prop- 
I  erty  sold.    (Gross  v.  Kierski,  41  CaL  111.) 
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197.  The  vendor  of  chattels  in  hia  poeses- 
rion  wananta  the  title  by  implication.  The 
warranty  ifl  a  presumption  of  law  arising 
from  the  poeseasion  of  the  vendor  and  the 
■ale.  (Miller  t.  Van  Tassel,  24  Cal.  468.} 
Cited  41  Oal.  118 ;  66  Cal.  181. 

138.  This  presumption  may  be  rebutted  by 
proof  on  the  part  of  the  defendant  that  he  re- 
fused to  give  a  warranty  of  title,  and  that  the 
plaintiff  agreed  to  take  the  property  at  his 
own  risk.    (Miller  t.  Van  Tassel,  24  Cal.  468.) 

139.  Where  the  vendor  of  chattels  in  his 
possession  gives  a  written  bill  of  sale  to  the 
vendee,  containing  no  covenant  of  warranty, 
there  is  an  imphed  warranty,  the  same  as 
though  the  sale  was  by  parol.  (Miller  v.  Van 
Tassel,  24  OaL  468.) 

140.  Where  the  vendor  of  chattels  in  his 
possession  gives  a  written  bill  of  sale  to  the 
vendee,  containing  no  covenant  of  warranty, 
the  warranty  arismg  by  implication  may  De 
rebutted  hy  parol  evidence,  the  same  as  it 
could  be  if  the  sale  was  a  verbal  one.  (Miller 
T.  Van  Tasael,  24  Cal.  468.) 

141.  The  warranty  implied  in  a  sale  made 
bj  general  terms^  under  the  system  of  the 
avil  law,  is  eqmvalent  to  a  covenant  that 
the  buyer  shall  quietly  possess  and  enjoy,  and 
nothing  more.  And  to  give  a  buyer  a  right  of 
action  upon  this  warranty,  there  must  have 
taken  place  an  actual  judicuil  eviction,  by  the 
sentence  of  a  competent  tribunal,  and  this 
sentence  carried  mto  efiect.  (Fowler  y. 
Smith,  2  Oal.  568.) 

Cited  69  Oal.  628. 

142.  There  is  no  breach  of  an  express  war- 
ranty of  title  to  chattels  sold  until  the  ven- 
dee's possession  is  disturbed  by  the  true 
owner.    (Gross  v.  Kierski,  41  CaL  111.) 

143.  Under  the  forms  of  pleading  at  com- 
mon law,  tbe  vendee  of  chattels  sold  with  a 
warranty  of  title  could,  on  a  breach  of  the 
warranty,  recover  damages  in  assumpsit,  or  he 
might  sue  in  an  action  on  the  case  for  deceit, 
if  there  had  been  deceit,  as  well  as  warranty 
of  title ;  but,  in  the  first  case,  he  must  aver 
q)eciaUy  that  the  defendant  warranted  his 
title  to  the  property,  and  that  a  breach  of  the 
warranty  bad  occurred,  and  in  the  latter  that 
the  defendant  falsely  or  fraudulently  repre- 
wnted  bimself  to  be  the  owner  of  the  prop- 
erty, and  that  he  knew  his  representations 
were  false.  (Miller  v.  Van  Tassel,  24  Oal. 
458.) 

Warranty  of  title.    See  Auctions,  IIL 

b.  fitness  for  Particular  Use ;   on  Sale   of 
Manufactured  Article. 

144.  If  stallion  is  sold  for  breeding  pur- 
pose, evidence  of  his  unfitness  for  such 
Pdrpoees  is  admissible  on  the  question  of 
damages.    (Woody  v.  Bennett,  88  Oal.  241.) 

145.  Evidence  of  the  nature  and  probable 
Anration  of  the  blemishes  has  relation  to  his 
valne,  and  consequently  is  admissible  on  the 
^nestion  of  dami^es.  (Woody  v.  Bennett,  88 
Oal.  241.) 

146.  Evidence  as  to  what  plaintiff  paid  for 
the  stallion  is  admissible  on  the  question  of 
dunages.    (Woody  v.  Bennett,  88  Oal.  241.) 

147.  Firewood  ia  not  manufactured  article, 


within  the  meaning  of  section  1770  of  the 
Civil  Code,  and  a  vendor  does  not  warrant 
by  its  sale  that  it  is  reasonably  fit  for  the 
purpose  for  which  ordered  or  intended  to  be 
used.    (Correio  v.  Lynch,  66  Cal.  273.) 

148.  Every  person  or  corporation  who  man- 
ufactures an  article  under  an  order  for  a  par- 
ticular purpose  warrants  by  the  sale  of  it  iiiat 
it  is  reasonably  fit  for  that  purpose.  (Fox  v. 
Stockton  Oomoined  Harvester  etc.  Works,  83 
Oal.  S33.) 

149.  Under  sections  1769  and  1770  of  the 
Civil  Code,  one  who  sells  or  agrees  to  sell  an 
article  of  his  own  manufacture,  thereby  war- 
rants it  to  be  free  from  any  latent  defect  not 
disclosed  to  the  buyer,  arismg  from  the  proc- 
ess of  manufacture,  and  also  that  neither  he 
nor  his  agent  in  such  manufacture  has  know- 
ingly used  improper  materials  therein;  and 
one  who  manufactures  an  article  under  an 
order  for  a  particular  purpose  warrants  by 
the  sale  that  it  is  reasonably  fit  for  such  pur- 
pose.   (Hoult  V.  Baldwin,  67  Oal.  610.) 

160.  In  an  action  for  the  price  of  a  combined 
header  and  separator,  which  was  manufac- 
tured by  the  vendor,  when  the  evidence 
shows,  without  substantial  conflict,  that  the 
machine  was  not  reasonablv  fit  for  the  pur- 
pose for  which  it  was  ordered,  and  broke 
down  by  its  own  weight  when  moved,  and 
that  a  prompt  offer  to  return  the  machine  was 
made  after  its  insufficiency  was  discovered,  a 
verdict  for  the  plaintiff  will  be  set  aside  upon 
appeal,  as  not  supported  by  the  evidence. 
(Uoult  V.  Baldwin,  78  Cal.  410.) 

161.  In  an  action  for  damages  for  breach  of 
a  contract  of  sale  of  harvesting  machines 
manufactured  by  the  defendant,  which  were 
warranted  to  do  ^ood  work,  and  concerning 
the  working  of  which  certain  representations 
and  guaranties  are  alleged  to  have  been  made, 
whereby  the  purchase  was  induced,  it  is 
proper  to  submit  to  the  jury  whether  or  not 
the  representations  testihed  to  were  intended 
as  warranties,  the  averments  of  the  complaint 
being  sufficient  to  include  such  warranties. 
(Fox  V.  Stockton  Combined  Harvester  etc 
Works,  83  Cal.  333.) 

162.  The  machine  in  question  was  manu- 
factured and  sold  by  the  plaintiffs  on  the  order 
of  an  agent  of  the  defendant.  At  the  time  of 
the  order,  the  plaintiffs  notified  the  defendant 
that  they  intended  to  deliver  the  machine 
upon  the  cars,  and  that  their  responsibility, 
so  far  as  the  working  thereof  was  concerned, 
should  then  cease.  The  defendant  refused  to 
accept  it  upon  these  terms,  and  demanded  a 
guaranty  that  it  would  do  good  work.  The 
plaintiffs  thereupon  executed  and  forwarded 
to  him  a  written  guaranty  to  that  effect. 
Held,  that  the  guaranty  was  a  part  of  the 
contract  of  sale,  and  supported  by  a  sufficient 
consideration.  (Hoult  v.  Baldwin,  67  Cal.  610. ) 

163.  The  evidence  of  persons  not  experts, 
who  testify,  without  knowledge,  as  to  their 
opinion  of  the  sufficiency  of  the  construction 
01  a  manufactured  article,  with  the  manufac- 
ture of  which  they  had  nothing  to  do,  is  not 
admissible,  and  is  entitled  to  no  weight  in 
arriving  at  a  conclusion  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  verdict.  (Hoult 
V.  Baldwin,  78  Oal.  410.) 
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154.  In  an  action  for  the  breach  of  a  war- 
ranty of  a  harvesting  machine  to  do  certain 
work,  a  practical  machinistj  who  is  famihar 
with  the  requirements  of  similar  machines, 
and  the  principles  applied  in  their  construc- 
tion, is  competent  as  an  expert  to  testify  as  to 
the  general  design  of  the  machine  in  question, 
and  whether  it  was  so  made  as  to  successfully 
do  the  work  for  which  it  was  intended. 
(Greenleaf  t.  Stockton  Combined  Harvester 
etc.  Works,  78  Cal.  606.) 

165.  In  an  action  for  damages  for  breach  of 
a  contract  of  sale  of  harvesting  machines, 
manufactured  by  the  defendant,  which  were 
warranted  to  do' good  work,  evidence  for  the 
defendant  to  the  effect  that  other  machines 
made  of  the  same  pattern  and  of  like  ma- 
terials did  good  work  is  not  admissible.  (Fox 
v.  Stockton  Combined  Harvester  etc  Works, 
83  Cal.  383.) 

156.  Upon  a  breach  by  the  seller  of  either 
of  implied  warranties,  or  upon  a  breach  by 
him  of  an  express  warranty  that  the  article 
manufactured  and  sold  would  do  good  work 
of  a  particular  kind,  the  buyer  has  a  right  to 
rescind  the  sale  by  returning  or  ofiering  to 
return  the  article  to  the  seller.  (Houltv. 
Baldwin,  67  Cal.  610.) 

157.  The  plaintifi  agreed  for  a  stipulated 
price  to  manufacture  a  steel  rope  or  cable 
suitable  in  all  respects  for  the  operation  of 
defendant's  street-cars,  and  to  deliver  it  to 
defendant  for  trial.  If  found  suitable,  de- 
fendant agreed  to  accept  it,  but  if  it  proved 
unfit,  it  was  to  be  returned  to  the  plaintiff. 
After  testing  the  rope,  defendant  refused  to 
accept  it,  and  returned  it  to  the  plaintifi,  who 
took  it  back,  and  brought  this  action  for  goods 
sold  and  delivered.  The  court  below  found 
that  defendant  rejected  the  rope  because  of  its 
undtness  for  the  purpose  intended.  Held, 
(1)  that  the  contract  was  executory,  and  that 
such  an  action  would  not  lie ;  (2)  tnat  the  re- 
turn of  the  rope  to  the  plaintifi,  and  his  accept- 
ance of  it;  was  a  reBcissi'<n  of  the  contract  by 
mutual  consent.  (Hallidie  t.  Sutter  St.  B.  B. 
Co.,  63  Oal.  676.) 

168.  If  the  return  of  a  machine,  warranted 
to  do  good  work,  and  found  upon  trial  to  be 
unfit  for  use,  is  delayed  at  the  request  of  the 
manufacturer,  he  thereby  waives  the  right  to 
require  prompt  delivery  by  the  purchaser  on 
discovery  of  the  fact  that  it  does  not  do  the 
work  guaranteed.  (Fox  t.  Stockton  Com- 
bined Harvester  etc.  Works,  83  Cal.  383.) 

159.  The  damage  r^ulting  from  the  breach 
of  a  warranty  of  the  fitness  of  a  harvesting 
machine  to  do  certain  work  is  not  impracti- 
cable or  extremely  difficult  to  fix,  and  conse- 
quently, under  section  1670  of  the  Civil  Code, 
an  agreement  for  liauidated  damages  in  the 
event  of  such  breach  is  void.  (Greenleaf  v. 
Stockton  Combined  Harvester  etc  Works,  78 
Cal.  606.) 

160.  Under  sections  3313  and  3314  of  the 
Civil  Code,  the  measure  of  damages  for  the 
breach  of  a  warranty  of  the  fitness  of  an  arti- 
cle for  a  particular  purpose  is  the  excess,  if 
any,  of  the  value  which  the  property  would 
have  bad  at  the  time  to  which  the  warranty 
referred,  if  it  had  been  complied  with,  over 
its  actual  value  at  that  time,  together  with  a 


fair  compensation  for  the  loaa  inclined  by  aa 
effort  in  good  faith  to  use  it  for  such  purpose. 
(McLennan  v.  Ohmen,  76  Cal.  558.) 

161.  For  breach  of  warranty  of  a  machine 
sold  by  the  manufacturer,  and  returned  after 
trial  as  being  unfit  for  use,  the  measure  of 
damages  is  the  price  paid  by  the  purchaser, 
with  interest,  and,  in  addition  thereto,  such 
amount  of  expense  or  loss  as  he  has  actnally 
sustained  in  bona  fide  attempts  to  make  the 
machine  do  the  work  for  which  it  was  con- 
structed, including  compensation  for  the  loss 
of  time,  horse  hire,  use  of  animals,  and  wages 
and  board  of  hired  men.  (Fox  v.  Stockton 
(Combined  Harvester  etc  Works,  83  Cal.  333.) 

162.  The  plaintiff  contracted  to  manafactnre 
lumber,  and  the  defendant  agreed  to  pur- 
chase all  that  the  plaintiff  should  manufac- 
ture at  a  stipulated  price,  and  to  furnish 
certain  machinery  for  the  work.  The  ma- 
chinery proved  insufficient  and  not  in  accord- 
ance witn  the  contract,  and  the  plaintiff  was 
thereby  prevented  from  manolacturing  as 
much  lumber  as  he  otherwise  would  have 
done.  Held,  that  the  measure  of  damages 
was  the  contract  price  of  the  lumber  which  ne 
was  so  prevented  from  manufacturing,  leas 
the  expense  he  would  have  incurred  in  mano- 
factunng  it,  over  and  above  the  amount  nec- 
essarily expended  in  manufactnri^  the 
amount  actually  furnished  by  him.  ( Winans 
V.  Sierra  Lumber  Co.,  66  Cal.  61.) 

Cited  94  Cal.  15. 

Time  and  place  of  breach  of  warrant  of 
guaranteed  machine.    See  poet,  VII,  4,  a. 

Warranty  of  quantity  on  sale  of  hiiiU  See 
Growing  Crop,  12. 

c  Warranty  of  Qoalit^  or  Merchantable  Con- 
dition. 

163.  One  who  agrees  to  sell  crop  of  fruit  of 
future  season  gives  an  implied  warranty  as  to 
quality.  (Blackwood  v.  (Jutting  Packing  Ck)., 
76  Cal.  212.) 

Cited  86  Cal.  676. 

164.  No  particular  words  are  necessary  to 
constitute  warranty  as  to  the  character,  ocn- 
dition,  or  quality  of  goods  sold,  but  if  the 
vendor,  at  the  timeof  sale,  affirms  a  fact  as  to 
the  essential  qualities  of  his  goods,  and  the 
purchaser  buys  on  the  faith  of  sach  affirmV' 
tion,  it  is  an  express  warranty.  (Polhemus 
V.  Heiman,  45  Cal.  673.) 

ated  60  Cal.  441 ;  60  Cal.  287 ;  76  Oal.  eU. 

166.  Mere  praise  of  x>er8onal  propertjr,  in- 
dulged in  by  the  owner  when  offering  it  for 
sale,  does  not,  under  the  rule  of  the  common 
law,  amount  to  an  express  warranty  of  its 
quality  or  marketable  condition.  (Byrne  v. 
Jansen,  50  Cal.  624.) 

166.  A  mere  praise  of  iwrsonal  property, 
such  as  wool,  indulged  in  by  the  owner  when 
offering  it  for  sale,  aoes  not  amount  to  an  Im- 
plied warranty  of  its  quality  or  condition  if 
the  buyer  has  an  opportunity  to  examine  it 
and  fails  to  do  so,  and  no  artifice  is  osed  by 
the  seller  to  prevent  him  from  making  an  ex- 
amination.   (Byrne  v.  Jansen,  60  Cal.  624.) 

167.  In  an  action  by  a  vendor  to  recover  the 
amount  alleged  to  be  due  him,  under  a  ooi>- 
tract  to  deliver  certain  fruit,  a  finding  that  at 
the  time  the  fruit  was  delivered  it  was  not  in 


Digitized  by 


Google 


BALES,  VII,  S,  4. 


2497 


«  good  and  merchantable  condition  will  be 
held  sngtained  by  the  evidence  when  the 
plaintiS  testifies  that  it  was  more  or  less 
Druiaed  at  that  time.  (Hicks  T.  Riverside 
FniitCo.,  72  0al.  303.) 

168.  In  an  action  to  recover  damages  for 
the  breach  of  an  express  warranty  of  the  mer- 
chantable character  of  one  kind  of  dates  sold 
by  the  phuntifi  to  defendants,  where  the  con- 
tract specified  two  kinds  of  dates,  but  made 
no  distinction  between  them  as  to  price  or 

aaantity  of  either  kind,  evidence  as  to  the 
ifference  in  market  valne  of  the  two  kinds  of 
dates,  for  the  purpose  of  showing  that  one 
kind  furnished  which  were  unmerchantable 
were  worth  less  than  the  agreed  price,  is  in- 
admissible; and  the  measure  of  damages  is 
the  difference  between  the  contract  price  and 
the  actual  value  of  the  dates  as  unmerchant- 
able goods.    (Levi  v.  Dimmick,  99  Oal.  490.) 

169.  In  an  action  for  breach  of  warranty 
d  the  quality  of  barley  sold  by  defendant  to 
the  plamtiff,  the  eourt  instructed  the  jury  in 
effect  that  the  measure  of  damages  was  the 
difference  between  the  market  value  of  the 
barley  actually  delivered,  and  the  market 
Ttlae'  of  an  equal  quantity  of  barley  of  the 
same  quali^  as  the  sample  at  the  time  of  de- 
HTery.  Held,  the  charse  was  in  accordance 
vitb'themle  contained  in  section  SSlSof  the 
Civil  Code.    CHughes  v.  Bray,  60  Cal.  284.) 

Warranty  of  quahty  on  sales  by  sample. 
See  poet,  VIO. 

Aamissions  as  to  merchantable  quality  of 
foods  sold.    Bee  Evidence,  341. 

4.  Breach  of. 
a.  Time  and  Place  of. 

170.  Where  a  sale  of  a  harvesting-machine 
which  was  guaranteed  by  the  defendant  cor- 
poration to  perform  good  and  satisfactory 
work,  and  to  harvest  tne  plaintiff's  grain  in 
the  oonnty  of  his  residence  at  greatly  reduced 
expense,  was  made  at  the  principal  place  of 
bntinees  of  the  corporation,  in  another  county, 
it  will  be  presumed  that  the  machine  was  de- 
livered at  the  latter  place  if  the  contrary  does 
not  appear,  and  if  the  machine  was  inade- 
miate  and  unadapted  to  perform  according  to 
ue  gnaranty,  the  breach  of  the  guaranty  was 
committed  at  the  time  and  place  of  sale  and 
delivery,  and  not  npon  the  failure  of  the  ma- 
chine to  perform  the  work  in  the  oonnty  of 
the  pluntitPs  residence.  (Byrum  v.  Stock- 
ton Combined  Harvester  etc.  Works,  91  Oal. 
657.) 

b.  Remedy  for;  Waiver  of  Breach, 

171.  If  a  party  accepts  and  pays  for  part  of  a 
<|aantity  of^  goods  delivered  under  a  contract, 
withoat  reserving  the  right  to  object  subee- 
anently,  and  does  not  oBer  to  return  the  goods 
oelrvwed,  but  retains  them,  he  waives  any 
defect  in  their  quality,  and  be  cannot  make 
Mch  defects  a  ground  of  objection  to  goods 
vhieh  are  to  M  snbeeqnently  delivered,  and 
which  are  in  aoo(»dance  with  the  contract. 
(Qoemaey  y.  West  Coast  Lumber  Co.,  87  Cal. 
«9.) 

172.  If  the  vendee  accepts  the  goods  sold 
when  delivered  by  the  vendor,  and  renders 
the  vendor  an  account,  it  does  not  prevent  the 

Cal.  Diobst,  Vol..  IH.-157 


vendee  from  recovering  damages  for  a  breach 
of  a  warranty  made  by  the  vendor  as  to  their 

tuality,  if  the  vendee  thus  accepted  and  ren- 
ered  the  account  in  ignorance  of  the  true  con- 
dition of  the  goods.  (Polhemus  v.  Heiman, 
45  Cal.  673.) 

Cited  67  Cal.  613;  71  Cal.  149;  1  N.  Dak.  328; 
2  Wash.  606. 

178.  The  buyer  does  not  lose  his  rights 
arising  from  a  breach  of  warranty  b^  accept- 
ing and  using  a  portion  of  the  goods,  if  it  was 
f^eed  at  the  time  of  such  acceptance  that  the 
rights  of  the  parties  were  not  to  be  affected 
thereby.  (Blackwood  v.  Cutting  Packing  Co., 
76  Cal.  212.) 

Accepting  goods  and  suing  on  warranty. 
See  post,  180. 

174.  If  the  vendor  warrants  the  goods  sold, 
and  the  vendee  discovers  after  they  are  de- 
livered that  there  has  been  a  breach  of  the 
warranty,  he  is  not  compelled  to  return  the 
goods,  although  he  may  do  so  and  rescind 
the  contract,  but  he  is  at  liberty  to  retain 
them  and  bring  an  action  for  the  breach  of 
the  warranty,  or  he  may  plead  the  breach  in 
redaction  of  damages  in  an  action  brought  by 
the  vendor  for  the  purchase  money.  (Polhe- 
mus V.  Heiman,  46  Cal.  673.) 

176.  In  an  action  for  the  price  of  goods  sold 
and  delivered,  there  being  a  warranty  as  to 
the  quality  of  the  goods,  the  breach  of  the 
warranty  may  be  relied  on  in  defense,  by  way 
of  recoupment,  to  mitigate  the  amount  recov- 
ered ;  but  it  is  not  available  as  a  complete  de- 
fense to  the  action.  (Earl  v.  Bull,  16  Cal. 
421.) 

176.  In  the  case  of  a  sale  and  delivery  of  a 
special  cargo  with  warranty,  and  a  breach  of 
the  warranty,  the  plaintiffs  might  recover  on 
the  contract,  and  the  defendants  would  be 
obliged  to  sue  on  the  warranty,  or  in  the  same 
action  to  recoup  the  damages,  under  proper 
averments  in  the  pleadings.  (Ruiz  y.  Norton, 
4  Oal.  365.) 

Cited  4  Cal.  20;  26  Oal.  306. 

Breach  of  warranty  is  defense  in  action  for 
price.    See  post,  238. 

177.  When  two  machines  are  purchased  on 
joint  account,  and  paid  for  out  of  joint  funds 
of  the  purchasers,  the  fact  that  a  separate 
contract  is  entered  into  and  signed  by  each  of 
them  separately,  in  his  own  name,  for  one  ma- 
chine each,  does  not  preclude  parol  proof  that 
the  purchase  was  made  by  each  as  agent  for 
both  purchasers  on  their  joint  accoimt,  and 
such  evidence  will  sustain  a  joint  action  for 
breach  of  warranty  upon  sale  of  the  machines. 
(Fox  V.  Stockton  Combined  Harvester  etc. 
Works,  83  Oal.  333.) 

178.  Where  the  evidence  shows  a  breach  of 
several  warranties  made  upon  the  sale  of  a 
manufactured  article,  and  the  averments  of 
the  complaint  are  sumcient  to  cover  all  snch 
warranties,  instructions  to  find  for  plaintiffs, 
predicated  upon  the  breach  of  either  of  the 
warranties,  are  proper.  (Fox  v.  Stockton 
Combined  Harvester  etc.  Works,  83  Cal. 
883.) 

179.  In  an  action  for  the  price  of  goods,  com- 
plaintcontained  two  counts :  one  upon  a  special 
contract  for  the  sale  and  delivery  of  the  goods ; 
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the  other  upon'a  claim  for  goode  sold  and  de- 
livered. Answer  denied  the  contract  and  the 
other  allegations  of  the  complaint,  but  set  up 
a  contract  between  the  parties  somewhat  dif- 
ferent, containing  a  guaranty  as  to  quality, 
and  alleging  that  the  quality  of  the  goods  was 
not  in  acconiance  with  the  contract,  and  the 
breach  was  relied  on  as  a  complete  defense. 
Evidence  was  introduced  upon  all  the  issues 
made  by  the  pleadings.  The  court  instructed 
the  jury  that  "  if  the  plaintiffs,  on  the  day  the 
contract  matured,  presented  their  account, 
and  offered  to  deliver  the  goods,  they  fulfilled 
the  contract  on  their  part ;  and  if  the  defend' 
ants  did  not,  within  a  reasonable  time,  and 
within  tlie  custom  of  the  trade,  make  their 
objection  to  the  article  sold,  and  offer  to  re- 
scind the  contract,  they  are  bound  by  it,  and 
plaintiffs  should  recover."  Plaintiffs  had 
verdict  and  judgment  for  the  price.  Held, 
that  in  a  subsequent  action  by  the  defendants 
against  plaintins,  on  the  breach  of  the  war- 
ranty, for  the  difference  in  value  between  the 
goods  delivered  and  those  contracted  for,  the 
former  suit  is  no  bar;  that  the  matter  in  dis- 
pute, to  wit,  this  breach  of  warranty,  was  not 
adjudged;  that  the  instruction  of  the  court 
took  that  question  from  the  jury,  and  directed 
them  to  decide  the  rights  of  the  parties  upon 
other  considerations.  (Earl  t.  Bull,  16  Cal. 
421.) 
Cited  26  Cal.  305. 

Breach  of  warranty  of  fitness,  on  sale  of 
manufactured  article,  evidence  and  damages. 
See  ante,  VII.  3,  b. 

Breach  of  warranty  of  title.  See  ante,  VII, 
3,  a. 

Damages,  measure  of,  on  breach  of  war- 
ranty of  quality.    See  ante,  109. 

Damages,  measure  of,  on  sale  of  nnmer- 
chantable  fruit.    See  ante,  168. 

Remedy  for  breach  of  covenant  of  title.  See 
ante,  143. 

Warranty  in^  usage  is  not  admissible  to  re- 
lieve from  liability.    See  Usages,  3. 

Tin.  Sales  hj  Sample. 

180.  Where  goods  are  sold  by  sample,  law 
implies  warranty  that  the  article  shall  not 
be  inferior  in  quality  to  the  sample;  and  if 
they  are,  the  purchaser  may  accept  them, 
and  bring  an  action  for  the  breach  of  war- 
ranty.   (Hughes  T.  Bray,  60  Cal.  284.) 

181.  Where  a  contract  for  the  sale  of  mer- 
chandise is  in  writing,  and  nothing  in  the 
written  contract  indicates  that  a  sample  was 
used  or  referred  to,  parol  evidence  is  inad- 
missible to  show  a  sale  by  sample.  (Harrison 
V.  McOormick,  89  Cal.  327.) 

182.  Where  there  is  no  allegation  in  the 
answer  that  the  defendants  were  induced  to 
enter  into  the  contract  by  fraudulent  repre- 
sentations, or  of  a  mistake  in  reducing  the 
contract  to  writing,  parol  evidence  tending  to 
show  tiiat  the  coal  delivered  was  not  of  the 
kind  or  quality  of  a  sample  not  referred  to  in 
the  contract  is  not  admissible  as  tending  to 
show  that  the  coal  delivered  was  not  of  the 
kind  or  quality  described  in  the  contract. 
(Harrison  v.  McOormick,  89  Cal.  327.) 

183.  Where  the  court  finds  that  the  coal 
delivered  was  of  the  kind,  variety,  and  class 


named  in  the  contract  of  sale,  but  fails  to  find 
that  it  was  not  merchantable,  nor  equal  is 
quality  to  that  called  for  in  the  contract,  the 
admission  of  parol  evidence  to  show  a  sale  d 
the  coal  by  sample,  and  that  the  coal  deliv- 
ered did  not  correspond  with  such  sample,  i« 
prejudicial  error.  (Harrison  v.  McCormick, 
89  Cal.  327.) 

184.  The  defendant  offered  to  prove  the  ex- 
istence of  a  general  custom  and  usage  among 
the  grain  dealers  in  San  Francisco  that  sales 
of  grain  by  sample  are  not  considered  com- 
plete until  the  buyer  has  actually  inspected 
and  accepted  the  grain  sold.  Held,  the  evi- 
dence was  proiwrly  rejected.  (Hughes  v. 
Bray,  60  Cal.  284.) 

185.  Where  a  purchaser  has  contracted  for 
the  sale  of  two  lots  of  wheat  by  sample,  to 
be  delivered  within  ten  days,  he  is  liable  for 
a  larger  quantity,  a  portion  of  which  ia  deliv- 
ered at  a  later  period,  if  the  delivery  is  ac- 
cepted by  his  ageint  for  him  and  pursuant  to 
his  orders,  but  is  not  liable  for  the  delivery 
of  any  excess  to  the  agent,  afjainst  his  con- 
sent, and  without  his  authority.  (Bedell  v. 
Kowalsky,  99  Cal.  236.) 

IX.  Duty  to  Ship  la  Hood  Condltloa. 

186.  In  action  upon  contract  to  deliva 
spirits  in  good  packages,  where  the  only  » 
sue  is  whether  the  parages  were  good,  an  io- 
struction  to  the  jury  that  if  the  plaintiff  had 
substantially  complied  with  the  contract  he 
was  entitled  to  a  verdict,  but  that  if  the  pack- 
ages containing  the  spirits  were  not  good,  it 
was  not  such  a  substantial  compliance  with 
the  contract  as  to  entitle  the  plaintiff  to  re- 
cover, is  not  erroneous.  ( Voorman  v.  Voight, 
46  Cal.  392.) 

Cited  86  Oal.  613. 

187.  In  an  action  on  a  contract  to  deliver 
spirits  in  good  packages,  where  the  only  issne 
made  is  whether  the  packages  were  good,  the 
plaintiff,  being  the  party  to  deliver  the  spirits, 
may  prove  that  the  defendant  assigned  other 
reasons  than  the  defect  in  the  packages  for 
not  paying  for  the  spirits,  and  that  be  did 
not  offer  to  return  the  packages.  (Voorman 
v.  Voight,  46  Cal.  392.) 

188.  Claim  for  damt^es  for  violation  of  cov- 
enant to  ship  goods  in  good  cases  may  be  set 
off  by  way  of  counterclaim  in  an  action 
brought  to  recover  the  price  of  other  goods 
sold  to  the  defendant.  (Wheelock  ▼.  Pacific 
Gas  Co.,  61  Oal.  223.) 

189.  H  the  plaintiff  contracts  to  sell  and 
put  up  gasoline  for  shipment  in  first-cUss 
cases,  and  the  defendant  contracts  to  pay  for 
it  on  the  arrival  of  the  bills  of  lading  in  due 
course  of  mail,  and  several  shipments  are 
made  in  defective  cases,  for  which  pavment 
is  made  before  the  vessels  arrive,  and  tine  de- 
fendant receives  the  gasoline  when  it  does 
arrive,  and,  with  a  knowledge  that  the  cases 
were  defective,  uses  it,  he  does  not  thereby 
waive  his  claim  for  damages.  (Wheelock  ▼. 
Pacific  Qm  Co.,  61  Cal.  2^.) 

190.  Letters  containing  an  exprees  waivw 
of  a  claim  for  damages  for  the  violation  of  a 
covenant  to  ship  goods  in  good  cases  are  not 
binding  iif  written  without  consideration. 
(Wheelock  t.  Pacific  Oas  Co.,  61  Cal.  223.) 
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Words  "in  good  order"  oonstitate  war- 
ranty.   See  ante,  VII,  1. 

X.  Fi««d  In  8al«. 

191.  Pnrchaser  has  right  to  rely  upon  rep- 
resentations of  seller  as  to  facts  not  within 
the  purchaser's  knowledge,  and '  the  seller 
cannot  escape  res^nsibility  by  showing  that 
the  porcbaaer  might  have  ascertained  that 
snch  representations  were  nntrae.  (Bank  of 
Woodland  ▼.  Hiatt,  58  Cal.  234.) 

Cited  70  Cal.  622. 

192.  In  an  action  by  the  assi^ee  of  a  non- 
negotiable  promissory  note,  ^ven  to  one  8. 
tor  the  purchase  money  of  mining  stock,  the 
court  in  effect  found  that  the  stock  was  of  no 
Tslne,  and  that  the  defendant  was  induced  to 
narchase  partly  by  misrepresentationB  made 
or  8.,  and  pfurtly  by  information  obtained 
from  others  j  but  that  the  def  .ndant  by  rea- 
sonable diligence  and  inquirv  might  have 
known  the  representations  to  be  untrue,  and 
tiiat  S.,  though  he  knew  them  to  be  untrue, 
did  not  intend  to  defraud  the  defendant,  be- 
canse  he  believed  the  mine  to  be  rich,  and  the 
(tock  to  be  worth  the  money.  Held,  that  the 
iicts  stated,  in  connection  with  an  oSer  to  re- 
scind made  within  a  reasonable  time,  con- 
ttituted  a  defense  to  the  action.  (Bank  of 
Woodland  y.  Hiatt,  58  CaL  234.) 

Cited  85  Cal.  30. 

193.  It  is  not  essential  to  the  liability  of  the 
owoer  of  a  horse  for  damages  for  false  repre- 
rentations  as  to  the  soundness  of  the  horse, 
inducing  an  exchange  therefor,  that  such 
o«ner  should  be  proven  to  have  actually 
known  the  horse  to  oe  unsound  at  the  time  of 
the  trade ;  bat  actual  fraud  is  made  out  if  it 
tppears  that  the  horse  was  unsound  in  fact, 
ind  that  the  positive  assertion  as  to  its  sound- 
ness was  not  warranted  by  the  information  of 
the  person  making  it,  though  he  mav  have  be- 
lieved it  to  be  true.  (Mayer  v.  Salasar,  84 
Cal.  646.) 

194.  Where  the  seller  of  wool  in  sacks 
knew  that  it  had  been  rained  on  and  was 
ladly  dama^^,  and  .that  for  the  purpose  of 
concealing  its  real  coudition  the  fleeces  had 
been  turned  outside  in,  and  so  packed;  and 
the  ptutdiaser,  when  making  an  examination, 
cat  a  few  inches  into  several  of  the  sacks  with- 
oQt  discovering  the  damage,  bat  remarked  the 
extraordinary  weight  of  the  sacks  and  water 
ttaina  upon  them ;  and  in  answer  to  his  in- 
qoiries  as  to  these  circumstances  indicating 
damage,  the  seller  said  that  the  wool  had  not 
lieen  rained  on,  so  far  as  he  knew,  and  had 
not  got  wet;  that  the  weight  was  occasioned 
hy  extra  good  packing,  that  the  water  stains 
tniee  from  sprinkling  the  sacks  to  make  them 
hold  more,  and  that  all  the  wool,  so  far  as  he 
knew,  was  as  good  as  that  examined.  Held, 
that  IJioagh  the  rule  of  caveat  emptor  might 
apply  if  the  seller  had  remained  silent,  yet 
imder  the  circnmstances  and  on  acconnt  of 
the  active  concealment  and  artifice  of  the 
wller,  he  was  responsible  in  damages  for  a 
fraudulent  misrepresentation.  (Roaeman  v. 
Canovan,  43  Oal.  110.) 

196.  Unless  there  be  warranty  or  fraud  a 
porchaser  of  chattels  cannot  be  heard  to 
c  mplain  of  conditions  or  defects  open  to  his 


observation,  or  which  he  might  have  seen  had 
he  thought  proper  to  make  an  examination 
for  that  purpose;  in  such  cases  the  maziirs 
of  "  caveat  emptor"  and  "  qui  vult  decipi,  de- 
cipiatiir"  apply;  but  these  rules  have  no  ap- 
plication to  a  case  in  which  the  vendor  resorts 
to  a  trick  or  artifice  for  the  purpose  of  divert- 
ing the  pnrchaser  from  the  line  of  inquiry 
otherwise  open  to  him,  and  which,  but  for 
such  diversion,  he  might  have  followed. 
(Roseman  v.  Canovan.  43  Cal.  110.) 

196.  Though  a  vendor  of  chattels  may  be 
excused  from  the  obligation  of  pointing  out 
defects  or  blemishes  in  the  property  he  pro- 
poses to  sell,  he  is  not  thereby  at  liberty  to 
hinder  or  obstruct  the  purchaser  in  his  at- 
tempts to  find  them  out  for  himself.  (Rose- 
man  V.  Canovan,  43  Oal.  110.) 

197.  In  an  action  to  recover  damages  for  a 
fraudulent  misrepresentation  of  the  quality 
and  condition  of  certain  wool,  which  the  plain- 
tiff had  been  induced  to  purchase  of  the  de- 
fendant, where  there  was  evidence  tending  to 
show  that  defendant  knew  that  the  wool  was 
i!amaged,  and  that  by  his  false  misrepresen- 
tations he  induced  the  plaintiff  to  omit  the 
examination  for  himself,  which  he  would 
otherwise  have  made,  held,  that  an  instruc- 
tion to  the  effect  that  if  plaintiff  might  by  ex- 
amination have  ascertained  the  condition  of 
the  wool,  defendant  would  not  be  responsible 
for  conc(>aling  its  condition,  w«s  practically 
directing  a  verdict  for  defendant,  and  was 
error.    (Roseman  v.  Canovan,  43  CJal.  110.) 

198.  A  party  cannot  resist  the  payment  of 
a  promissory  note,  given  in  payment  for  prop- 
erty, on  the  ground  of  fraudulent  representa- 
tions, unless  within  a  reasonable  time  after 
the  discovery  of  the  fraud  he  offers  to  return 
the  property  and  rescind  the  contract,  pro- 
vided the  property  sold  is  of  any  value  to 
either  party.  (Gifford  v.  Carvill,  29 Cal.  589.) 
Cited  64  Cal.  164 ;  68  Cal.  614 ;  78  Cal.  554 ;  82 

Cal.  196;  85  Cal.  532;  11  Mont.  146;  dis- 
tinguished 58  Cal.  610. 

199.  The  declarations  and  acts  of  a  vendor 
before  sale  are  competent  testimony  to  show 
a  fraudulent  intent  on  his  part,  in  a  suit  to 
impeach  the  sale  on  the  ground  of  fraud. 
(Visher  y.  Webster,  8  Cal.  109.) 

200.  In  an  action  for  dama^  for  fraudulent 
representations  by  a  vendor  in  the  sale  of  the 
business,  stock,  and  appurtenances  of  a  news- 
paper, evidence  of  the  value  of  the  property 
sold,  at  a  time  not  remote  from  the  time  of 
sale,  ia  competent  and  relevant  as  tending  to 
throw  light  upon  the  value  at  the  time  of 
sale;  and  the  fact  that  the  property  was 
pointed  out  to  the  witness,  by  one  who  knew 
It  to  be  the  property  sold,  is  a  sufficient  identi- 


fication of  the  TOoperty,  the  value  of  which  is 
"  [Ha  -    .. 

234.) 


testified  to.     (Hanecom  v.  Drullard,  79  Cal. 


201.  In  action  for  false  representations  in 
the  sale  of  a  newspaper,  where  evidence  was 
allowed  that  when  the  newspaper  sold  by  the 
defendant  to  the  plaintiff  was  formerly  sold  to 
the  defendant  by  a  third  party  the  number  of 
subscribers  was  larger  than  the  number  shown 
by  the  books  of  the  defendant  at  the  time  of 
the  sale  to  plaintiff,  such  evidence  could  not 
have  harmed  the  defendant,  conceding  with- 
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out  decidinir  fhat  it  was  immateriaU  (Hans- 
oom  y.  Brallard,  79  Cal.  234.) 

Frand  is  defense  in  action  for  price.  See 
post,  2S8. 

202.  The  frand  in  the  bayer  practiced  npon 
the  seller,  which  will  avoid,  the  sale,  must  be 
acted,  not  thought ;  and  it  must  result  in  the 
seller  being  misled  and  deceived  as  to  the 
abilitv  of  the  buver  to  pay,  and  thereby  in- 
ducea  to  part  witn  his  goods  when  otherwise 
he  would  not;  it  must  act  upon  the  seller, 
and  not  exist  merely  in  the  mind  of  the  pur- 
chaser. If  the  vendor  is  allowed  to  act  upon 
his  own  judgment,  uninfluenced  by  represen- 
tations of  any  kind,  no  fraud  that  should  avoid 
a  sale  is  committed.  The  rule  that  the  bare 
intent  of  the  buyer,  at  the  time  of  the  pur- 
chase, not  to  pay  for  the  goods,  will  render 
the  sale  void,  doubted.    (Bell  v.  Ellis,  3S  Oal. 

«ao.) 

205.  Fraudulent  intent  to  procure  goods 
without  payment  is  consummated  when  the 
possession  of  the  goods  is  obtained  without 
payment  on  delivery,  or  on  call,  according  to 
the  terms  of  sale.  The  debt,  under  such 
circumstances,  is  fraudulently  contracted. 
(Stewart  v.  Levy,  86  Cal.  159.) 

204.  Where  person,  clearly  insolvent,  pur- 
chases goods  from  another  on  credit,  and 
conceals  the  fact  of  his  insolvency  from  the 
vendor,  he  is  guilty  of  such  fraud  as  vitiates 
the  sale.  (SeliKman  v.  Kalkman,  8  Cal.  207.) 
Overruled   33  Cal.  620;  disapproved  4  Nev. 

800. 

206.  A  sale  of  goods  on  credit  ifl  void  for 
fraud,  if  induced  by  any  false  representations 
on  the  part  of  the  buyer  as  to  his  pecuniary 
circumstances  or  ability  to  pay;  but  the  buyer 
is  not  bound  to  disclose  his  pecuniary  circum- 
Btancea  unless  asked  to  do  bo;  and  if  he  does 
not,  and  is  not  asked  to  do  so,  the  mere  fact 
that  he  is  insolvent  will  not  render  the  sale 
void,  even  though  he  knew  himself  to  be  in- 
solvent at  the  time.  (Bell  v.  Ellis,  33  Cal. 
620.) 

206.  In  a  suit  to  recover  goods  on  the  ground 
of  fraud  in  the  vendee,  the  admission  of  evi- 
dence that  he  was  insolvent  two  months  after 
the  purchase  is  not  sufficient  to  reverse  the 
judgment,  unless  it  is  clearly  shown  that  the 
evidence  was  irrelevant,  and  injurious  to 
the  party  objecting.  (Oighill  v.  Boring,  16 
Oal.?18.) 

Cited  81  Cal.  406. 

207.  The  ownership  of  goods  is  not  changed 
when  the  claim  to  such  ownership  is  basea  on 
a  fraudulent  contract.  (Butler  v.  Collins,  12 
Oal.  467.) 

Cited  18  Oal.  86;  66  Oal.  428,  429;  70  Oal.  443; 
88  Cal.  397. 

208.  Where  a  sale  of  personal  property  is 
procured  by  fraud,  the  ownership  of  the  prop- 
erty is  not  changed,  unless  the  seller  in  some 
way  afterward  ratifies  the  sale ;  and,  in  the 
absence  of  a  ratification,  the  seller  may  main- 
tain an  action  to  recover  possession  of  the 
property  or  damages  for  its  conversion. 
(Amer  v.  Hightower,  70  Cat.  440.) 

209.  Where  the  defendant,  intending  to  de- 
ceive the  plaintiff,  got  from  him  a  bill  of  sale 
for  goods  under  the  representation  that  it  was 


only  to  serve  as  a  temporary  security  for  the 
compliance  by  the  plaintiff  to  furnish  certain 
securities  on  previous  indebtedness,  and  at 
this  time  intended  to  refuse  to  receive  such 
security,  or  give  plaintiff  the  advantage  of 
such  new  contract,  the  possession  of  such 
goods  thus  obtained  was  fraudulent,  and  the 
bill  of  sale  is  void.  (BuUerv.  Collins,  12  CaL 
467.) 

_  210.  It  is  as  much  a  trespass  to  take  posses- 
sion of  goods  under  such  circumstances,  as  it 
is  to  take  possession  of  goods  without  color  of 
contract.  It  is  the  using  the  form  of  a  con- 
tract as  a  covering  for  the  wrongful  taking  of 
another's  property,  and  it  divests  such  pos- 
session of  every  attribute  of  a  sale.  (Butler  v. 
Collins,  12  Cal.  467.) 

211.  A  party  wishing  to  avoid  a  purchase 
by  an  insolvent  on  credit,  on  the  ground  of 
fraud,  has  no  right  to  sue  upon  the  contract 
at  the  same  time.  The  latter  suit  may  be 
pleaded  in  bar  to  the  former.  (Seligman  v. 
Kalkman,  8  Oal.  207.) 

212.  Tn  an  action  to  recover  goods,  sold  by 
the  plaintiffs  to  £.,  and  by  his  directions  de- 
livered to  defendant,  the  plaintiffs  claimine 
that  the  sale  had  been  procured  by  frand,  and 
that  it  had  been  on  that  account  rescinded  by 
them,  held,  that  evidence  of  transactions  by 
which  defendants  and  E.  had  obtained  goods 
from  other  persons  by  means  similar  to  those 
used  in  the  case  in  question,  was  admissible 
for  the  plaintiffs.  (Bancroft  y.  Heringhi,  54 
Cal.  120.) 

218.  Where  the  vendor  of  personal  prop- 
erty acquired  his  title  to  the  property  in  fraud 
of  the  creditor  of  his  vendor,  his  vendee,  for 
a  valuable  consideration  and  without  notice 
of  the  original  fraud,  is  not  affected  by  the 
taint  of  his  title.  The  title,  although  origi- 
nally fraudulent,  is  cured  by  the  subee^aent 
conveyance  to  an  innocent  party.  (Puge  v. 
O'Neal,  12  Oal.  483.) 
Cited  19  Cal.  676,  622. 

Demand  is  not  necessary  where  potchsse 
fraudulent.    See  post,  XII,  3. 

Fraud  in,  arrest  for.    See  Arrest,  IL 

False  representations  as  to  solvency.  See 
Criminal  Law,  1676. 

Fraudulent  purchase  by  insolvent,  attach-, 
ment  before  maturity  of  debt.  See  Attach- 
ments, 36,  36. 

Misrepresentations  as  to  value  of  business. 
See  Fraud,  48. 

Purchaser  not  guilty  of  false  pretenses, 
when.    See  Criminal  Law,  1669. 

Xl.  Stoppage  In  Transitm. 

214.  The  right  of  a  vendor  of  goods  to  a 
stoppage  in  transitu  exists  until  they  arrive 
at  their  final  destination  or  come  into  the 
possession  of  the  consignee.  Depositing  the 
goods  at  an  intermediate  point  with  an  agent 
of  the  vendee,  to  be  forwarded,  does  not  ter- 
minate the  transitus.  (Markwald  v.  Hia 
Creditors,  7  CJal.  213.) 
Cited  23  Cal.  610;  37  Cal.  632. 

216.  The  vendor  of  goods  upon  credit  may 
retake  them,  upon  the  discovery  of  the  in- 
solvency of  the  vendee,  at  any  time  befors 
they  have  been  deliveried  to  the  vendee,  or 
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befoTO  any  third  party  has  acquired  bona  fide 
~  ^t8  in  the  goods.    (Jones  t.  Earl,  87  Oal. 


I.) 

314.  Tbe  vendor  of  ^oodswhohas  sold  them 
on  credit  to  one  who  is  insolvent  has  a  right 
to  stop  the  goods  and  talce  them  into  his  pos- 
nasion  at  any  time  before  they  arrive  at  their 
place  of  destination,  and  go  into  the  posses- 
non  of  the  purchaser.  (Blackman  v.  Fierce, 
23  Oal.  606.) 
Cited  87  Oal.  6S2;  20  Nev.  818. 

217.  Eight  of  stoppage  in  transitu  is  para- 
mount to  any  lien  on  the  goods  daimeid  by 
third  persons  through  the  purchaser,  and 
may  be  exercised  to  defeat  an  attachment  or 
ezecution  levied  upon  the  goods  by  a  creditor 
of  the  vendee.  (Blackman  v.  Pierce,  28  Oal. 
MB.) 

218.  Upon  demand  by  the  vendor  of  goods 
upon  credit,  when  the  right  of  stoppage  in 
transitu  exists,  and  while, it  continues,  the 
carrier  becomes  liable  for  conversion  if  tie  de- 
clines to  deliver  the  goods  to  the  vendor,  or 
delivers  them  to  the  vendee.  (Jones  v.  Earl, 
87  CaL  630.) 

219.  An  express  demand  for  the  goods  is 
not  required  in  order  to  chaige  the  carrier. 
If  he  is  clearly  informed  that  it  is  the  desire 
of  the  vendor  to  retake  the  goods,  the  notice 
is  sufficient.    (Jones  v.  Earl,  37  Oal.  630.) 

220.  Notice  to  an  agent  of  the  carrier,  who 
is  in  the  poesession  of  the  goods  in  the  regu- 
lar course  of  his  i^ency,  is  notice  to  the  car- 
rier.   (Jones  V.  Earl,  37  Cal.  630.) 

221.  A  letter  by  the  vendor,  delivered  to 
the  agent  of  the  carrier  in  possession  of  the 
goods,  to  the  efiect  that  the  vendee  had  been 
attached,  and  that  he  desired  to  save  the 
^oods,  giving  a  bill  of  particulars,  and  direct- 
ing hun  to  deliver  the  goods  to  no  one  but  his 
•gent,  is  a  suiScient  demand  for  the  return  of 
the  goods  to  charge  the  carrier  for  a  oonver- 
Bon.    (Jones  v.  Earl,  37  Cal.  630.) 

Bi^t  to  stoppage  in  tranmtti.  See  ante,  76. 

xn.  PriM. 

I.  Lita  for. 

922.  A  lien  of  one  selling  personalty,  to  be 
vmlid  aa  against  third  persons,  must  conform 
to  the  requirements  of  the  law  as  to  mort- 
gages of  personal  property.  (Palmer  v.  How- 
ard, 72  Oal.  2»3.) 

i.  Timt  effafOMut;  OefauH  In;  Httaklhg  Pro/nrty. 

223.  The  defendant  agreed  to  take  and  pay 
iw  all  the  fruit  raised  by  the  plaintiff  at  a 
oniform  rate  per  pound  for  all  fruit  raised  and 
delivered  at  the  works  of  the  defendant.  As 
the  fruit  ripened  the  plaintiff  delivered  and 
the  defendant  received  it  under  the  contract ; 
but  the  latter  refused  to  pay  for  the  fruit 
tmtiU  all  was  delivered,  and  thereupon  the 
plaintiff  declined  to  deliver  any  more,  and 
■wd  for  the  value  of  that  delivered.  Held, 
ttiat  according  to  the  true  construction  of  the 
contract,  as  each  lot  was  delivered  and  ac- 
cepted by  the  defendant,  there  became  due 
sod  payable  from  it  to  the  plaintiff  the  value 
thereof  at  the  rate  per  pound  fixed  in  the 
contract.  (Veerkamp  v.  Hulburd  Canning 
etc  Co.,  68  Cal.  229.) 


224.  Contract  provided  for  immediate  de- 
livery, for  the  payment  of  one-half  down  and 
the  Iwlance  in  four  monthlv  installments, 
with  a  provision  that  the  venaor  might  retake 
possession  in  case  of  a  default.  In  accordance 
with  the  contract,  the  property  was  delivered, 
bat  the  vendees  made  default  In  the  payment 
of  the  second  and  third  installments,  where- 
upon the  vendor  immediately  retook  posses- 
sion. At  the  tiaae  the  last  installment  fell 
due,  the  vendees  tendered  to  the  vendor  the 
full  amount  remaining  due  on  said  contract, 
and  demanded  the  return  of  said  property, 
which  was  refused,  whereupon  the  vendees 
demanded  the  repayment  of  the  money  paid, 
which  was  likewise  refused.  Thereafter,  the 
vendees  sued  to  recover  the  amount  of  their 
payments,  with  interest.  Held,  (1)  that  the 
vendor  alone  had  the  right  to  rescind  said 
contract,  and  that  he  did  not  rescind  it ;  (2) 
that  upon  no  hypothesis,  other  than  that  the 
contract  had  been  rescinded,  could  the  plain- 
tiffs recover  back  the  said  purchase  money 
sued  for;  (3)  that  the  available  remedy  of 
plaintiffs  was  to  recover  the  value  of  the  prop- 
erty, less  the  amount  of  said  purchase  money 
unpaid,  and  the  necessary  expenses  incurred 
by  defendants.  (Miller  v.  Steen,  34  Cal.  138.) 

225.  Where  one  leases  property  to  another 
with  the  agreement  that  if  the  payments  are 
regularly  made  the  lessee  shall  become  the 
owner,  time  is  not  of  the  essence  of  the  con- 
tract, and  if  default  is  made  in  one  or  more 
of  the  payments,  the  vendor  is  not  entitled 
to  have  the  property  and  the  money  already 
paid  by  the  vendee.  (Miller  v.  Steen,  30  Cal. 
402.) 

Cited  40  Oal.  11. 
Sales  on  installments.    See  ante,  119,  et  seq. 

226.  In  such  case,  if  the  vendor,  upon  de- 
fault, is  entitled  at  his  option  either  to  rescind 
the  contract  or  retake  the  property  and  hold 
it  as  security,  and  he  does  retake  the  prop- 
erty without  rescinding,  he  may  have  it  sold 
in  a  proper  proceeding  to  pay  the  Iwlance  of 
the  purchase  money  due.  (Miller  v.  Steen, 
30  Cal.  402.) 

Cited  71  Cal.  229. 

227.  If  the  vendor  retakes  the  property 
after  default,  without  rescinding,  the  vendee, 
before  a  sale  to  pay  the  balance  of  purchase 
money,  may  pay  or  tender  the  full  amount 
due,  and  thereby  become  entitled  to  the 
property.    (Miller  v.  Steen,  30  Cal.  402.) 

228.  The  action  was  brought  to  recover 
damages  for  the  alleged  conversion  of  certain 
personal  property  which  bad  been  sold  by  the 
plaintiff  on  credit,  and  the  possession  of 
which  had  been  immediately  delivered  to  the 
vendee.  By  an  agreement  supplemental  to 
the  sale,  the  parties  thereto  agreed  that  the 
property  should  remain  in  the  possession  of 
vendee  until  the  maturity  of  the  purchase 
price,  and  that  upon  default  in  the  payment 
thereof  the  vendor  should  be  entitled  to  re- 
take the  possession,  and  that  in  the  mean 
time  the  property  should  be  considered  aa 
pledged  to  secure  the  payment  of  the  price. 
At  the  time  of  maturity,  the  vendee  made 
default  in  the  payment  of  the  price,  and  re- 
fused to  surrender  the  possession.  Subse- 
quently, and  while  the  property  was  still  in 
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the  possession  of  the  vendee,  the  defendant, 
one  (if  his  creditors,  having  notice  of  the  su^ 
plemental  agp-eement,  attached  and  sold  it 
under  execution  as  the  property  of  the  ven- 
dee. Held,  that  the  transfer  provided  for  by 
the  supplemental  agreement  was  void  as 
against  the  defendant,  because  not  accom- 
I>anied  by  an  actual  and  continued  change  of 
possession.  (McClain  v.  Buck,  73  Oal.  320.) 
Provisions  for  retaking  possession  on  non- 
payment.   See  ante,  123. 

229.  Default  in  payment  of  price  entitles 
the  purchaser  to  rescind,  and  a  tender  subse- 
quent to  default  does  not  defeat  the  right  of 
rescission.  (Beauchamp  t.  Archer,  68  Oal. 
4S1,  436.) 

Tender  does  not  invest  title  to  property. 
See  Tender,  10. 

Fraud,  enect  of  on  tender.    See  Tender,  10. 

Lease  payable  in  installments.   See  ante,  I. 

Passing  of  title,  whether  dependent  upon 
payment  of  price.    See  ante,  VI,  4. 

8.  Aetioa*  for. 

230.  A  demand  for  the  price  of  goods  sold  is 
not  necessary  to  maintain  an  action  against  a 
debtor  for  fraudulently  purchasing  the  same. 
Payment,  though  it  would  satisfy  the  debt, 
would  not  remove  the  taint  of  the  fraud, 
which  is  the  gravamen  of  the  action.  (Stew- 
art V.  Levy,  36  Gal.  159.) 

281.  In  an  action  in  a  justice's  coart,  the 
complaint  alleged  that  at  the  time  specified 
the  defendant  Anna  M.  purchased  of  the 
plaintiff's  assignors  merchandise  of  the  value 
and  for  which  she  agreed  to  pay  the  sum  of 
two  hundred  and  forty-two  dollars  and 
twenty-nine  cents,  on  delivery;  that  the 
goods' were  delivered;  and  that  afterward, 
Anna  M.  intermarried  with  her  codefendant, 
and  prayed  for  judgment  against  the  two  de- 
fendants for  the  sum  mentioned,  which  was 
entered  accordingly.  Held,  that  the  com- 
plaint contained  a  sufficient  statement  of  facts 
to  constitute  a  cause  of  action  in  a  justice's 
court ;  that  the  want  of  an  averment  that  the 
goods  were  sold  and  delivered  at  the  request 
of  the  defendants,  or  that  they  were  indebted 
to  the  plaintiff  for  them,  was  a  fault  in  plead- 
ing which  mijght  have  been  reached  by  de- 
murrer, but  did  not  affect  the  jurisdiction  of 
the  court,  or  the  validity  of  the  judgment 
as  against  collateral  attack.  (Aucker  v.  Mc- 
Coy, 66  Oal.  624.) 

2^.  It  is  not  necessary  to  state,  in  a  com- 
plaint in  an  action  for  goods  sold  and  de- 
livered, where  the  ^oods  were  sold;  and  a 
demurrer  for  uncertainty  will  not  lie  for  want 
of  such  averment.  (Behlow  t.  Shorb,  01  Oal. 
141.) 

233.  A  complaint  for  ^oods  sold,  which 
avers  that  the  defendant  is  indebted  to  the 

SlaintiS  in  a  certain  sum  for  goods  sold  and 
elivered  to  him  at  his  request,  and  that 
defendant  has  not  paid  for  the  same,  states  a 
cause  of  action.  (Abadie  v.  Oarillo,  32  Oal. 
172.) 

Oited48  0al.  866;  49  Oal.  146;  66 Oal.  23;  63 
Gal.  306. 

234.  A  declaration  is  insufficient,  which 
alleges  an  indebtedness  and  sets  forth  an  ac- 
count, but  does  not  allege  the  sale  or  delivery 


of  the  articles  to  the  defendant,  nor  show  ia 
what  place  or  in  what  manner  the  ijuiebte(^ 
ness  accrued,  whether  on  account  of  the  de- 
fendant, or  that  of  another.  (Meisboa  t. 
Randall,  4  Oal.  324.) 

235.  A  complaint,  on  a  contract  in  which 
the  defendant  agrees  to  purchase  a  given  quan- 
tity of  hay,  then  in  a  stack,  from  the  i^amti^ 
and  pay  a  fixed  sum  therefor  at  a  fixed  time, 
and  the  hay  to  be  weighed  at  the  stack,  should 
aver,  if  the  hay  has  not  all  been  delivered,  • 
readiness  or  otter  on  the  part  of  the  plaintiff 
to  deliver  it.    (Barron  v.  Frink,  30  Oal.  486.) 

230.  If  the  complaint  avers  the  sale  and  de- 
livery to  defendant  of  goods  and  the  valne  of 
the  same,  an  answer  which  denies  the  indebi- 
edness  but  does  not  deny  the  facts,  the  aais 
and  delivery,  and  amount  of  goods,  does  not 
raise  an  issue,  as  it  onlv  denies  the  legal  oon- 
clilsion  resulting  from  the  facts.  (Lightner  t. 
Menzel,  35  Gal.  452.) 
Cited  69  Cal.  87;  77  Oal.  426;  11  CoL  642. 

237.  Where  vendors  cannot  recover  on  thor 
written  contract,  and  there  has  been  a  partial 
delivery  of  the  goods  sold  under  it,  they  may 
recover  the  value  of  the  goods  so  delivered  oa 
a  quantum  valebant.  (Kuiz  v.  Korton,  4  C«L 
365.) 

238.  A  vendee  may  avail  himself  of  fraud, 
breach  of  warranty,  or  failure  of  consideration, 
by  way  of  defense,  in  an  action  upon  a  con- 
tract.   (Flint  V.  Lyon,  4  Oal.  17.) 

239.  A  purchaser,  while  he  retains  posses- 
sion, cannot  resist  the  payment  of  the  pur- 
chase money,  however  defective  his  title,  and 
has  no  right  to  a  rescission  of  liis  contract. 
(Fowler  v.  Smith,  2  Cal.  568.) 

Breach  of  warranty  as  defense  in  action  for 
price.    See  ante,  VII,  4,  b. 

240.  The  action  was  brought  to  recover  an 
installment  allied  to  be  due  the  plaintiA 
under  a  contract  for  the  manufacture  of  lum- 
ber from  trees  cut  on  the  land  of  the  plaintitb. 
The  defendants  pleaded  payment  on  account 
of  the  lumber  so  cut,  and  gave  evidence  in 
support  of  the  plea.  The  plamtifis  therenpon 
offered  in  evidence  the  pleadings  in  a  prior 
action  between  the  parties  to  recover  another 
installment  due  under  the  same  contract,  in 
which  the  same  payment  had  been  pleaded  by 
the  defendants,  and  evidence  thereof  had  been 
given.  At  the  time  of  the  trial,  the  prior  ac- 
tion had  not  been  finally  determined.  Held, 
that  the  defendants  were  not  estopped  from 
claiming  the  benefit  of  their  plea  of  payment. 
(Waterman  v.  MorriU,  72  Oal.  48.) 

241.  In  an  action  on  a  written  contract  to 
deliver  a  certain  quantity  of  "  sound  "  rice, 
the  plaintiffs  are  lx>und  to  show  that  the  rice 
was  "  sound,"  and  failing  to  do  so,  they  oogfat 
not  to  be  allowed  to  recover  on  the  contract. 
(Euiz  V.  Norton,  4  Oal.  366.) 

C»ted  6  Oal.  474. 

242.  Where  plaintiff  avers  defendant  is  in- 
debted to  him  for  cattle  sold  and  delivered, 
and  the  answer  denies  the  averment,  the  de- 
fendant may  show  any  thing  disproving  the 
contract  as  "averred;  as,  that  another  party, 
who  in  fact  sold  the  cattle,  sold  them  as  bis 
own  and  not  as  the  agent  of  plaintiff ;  or,  that 
defendant  was  not  to  pay  until  the  cattle  were 


Digitized  by 


Google 


BALES,  XU,  3,  Xin,  L 


2608 


fattened  and  Blaoghtered.    Snch  proof  ia  not 

new  matter.     (Hawkins  v.  Borland,  14  Oal. 

413.) 

ated  60  GaL  86;  7  Not.  890. 

243.  Such  proof  is  not  new  matter.  (Haw- 
Una  T.  Borland.  14  Cal.  418.) 

244.  The  action  was  bronsht  to  recover  for 
goods  sold  and  delivered.  The  complaint  al- 
leged a  promiae  to  pay  for  the  goods  on  de- 
mand. The  answer  merely  denied  the 
allegations  of  the  complaint.  On  the  trial, 
the  court  excluded  evidence  offered  by  the 
defendant  showing  that  the  goods  were  sold 
on  a  credit  of  aisty  days,  which  period  had 
not  expired  when  the  action  was  commenced. 
Held,  that  the  evidence  was  not  new  matter, 
and  was  admissible  in  defense  of  the  action 
withoat  being  specially  pleaded.  (Landis  t. 
Morrissey,  68  Cal.  8S.) 

245.  The  complaint  contained  two  counts, 
the  first  alleging  the  sale  of  a  horse  to  the  de- 
iendtmts  for  the  sum  of  fifteen  himdred  dol- 
lars: the  second,  that  the  defendants  were 
indebted  to  the  plaintiff  in  that  Bum  on  ao- 
ooont  of  a  horse  delivered  to  them  by  the 
plaintifi  at  their  request,  which  (it  was  al- 
leged) was  reasonably  worth  fifteen  hundred 
doilara.  The  proof  was  that  the  defendants 
agreed  to  give  the  plaintiff  for  the  horse  seven 
handred  and  fifty  dollars  in  money  and  seven 
hundred  and  fift^  in  horses,  and  that  the  plain- 
tifi sold  and  delivered  the  horse  to  the  defend- 
ant on  those  terms.  Held,  the  plaintiff  ought 
to  have  counted  on  the  agreement  to  deliver 
the  horses  as  well  as  the  agreement  to  pay 
the  money;  but  as  no  objection  was  made 
to  the  proof  as  to  the  contract,  on  the  ground 
<^  variance  or  otherwise,  the  error  was  waived. 
(Cnmmings  v.  Dudley,  60  Cal.  883.) 

246.  In  an  action  for  goods  sold  and  deliv- 
ered, held,  that  the  evidence  tended  to  show 
the  price  agrc^  to  be  paid  for,  and  the  re- 
ceipt and  acceptance  of,  the  goods.  (Llewel- 
lyn Steam  etc.  Co.  v.  Malter,  76  Oal.  242.) 

247.  In  an  action  to  recover  for  goods  sold 
ud  dehvered  under  a  contract,  whereby  the 
porchasers  were  entitled  to  a  certain  percent- 
age of  the  purchase  price  as  a  commission,  an 
instmction  that  the  plaintiffia  were  entitled  to 
recover  the  entire  purchase  price,  ignoring  all 
leference  to  the  deduction  oi  the  commission, 
is  erroneous.  (Llewellyn  Steam  etc  Oo.  t. 
Halter,  76  Cal.  242.) 

Uiatake  in  price  in  bill  of  sale.  See  ante, 
HL 

Ajsompsit  for  goods  sold.  See  Assnmpsit, 
11,3. 

Action  for  price,  performance  of  oonditiona 
pncedent.    See  Shipping,  88. 

Assumpsit  for  goods  sold,  refusal  of  amend- 
ment, when  proper.  Bee  Pleading  and  Prac- 
tice, 856. 

Summons,  statements  in,  in  action  for  goods 
■oM.    8««  Summons,  20. 

Parties  in  action.    See  Contracts,  Y,  4. 

Action  for  balance  of  account,  reference  of. 
SeeBeference,  17,18. 

Interest  on  open  acooont  for  goods  sold 
and  delivered,    see  Interest,  46. 

Interest  on  value  of  goods  sold.  See  Inter- 
eat,  21. 


Xm.  Breaeh  of  Contraet  ^f  Sale. 
/.  By  Purchaser. 

248.  In  an  action  of  assumpsit  for  goods  sold 
and  money  paid  out  and  advanced  for  d^end- 
ant,  where  the  defendant  pleads  a  special 
contract  to  deliver  a  quantity  of  wood  to 
plaintiffs,  which  plaintiffs  refused  to  receive, 
and  the  proof  shows  that  the  refusal  only  ap- 
plied to  wood  for  which  an  order  was  given 
upon  a  third  party,  an  unsigned  letter  forbid- 
ding plaintiffs  to  take  that  wood,  which  there 
was  evidence  tending  to  show  had  been  sent 
to  plaintiffs  hy  the  attorney  of  such  third  per- 
son, is  admissible  for  plaintiffs  as  tending  to 
show  that  they  were  not  at  fault  for  not  tak- 
ing such  wood  as  part  of  defendant's  delivery. 
((Soldman  v.  Bashore,  80  Oal.  146.) 

249.  Contract  to  purchase  a  newspaper  and 
stationery  stand  being  but  an  agreement  to 
sell,  section  1749  of  the  Civil  Code,  and  other 
sections  relating  to  the  enforcement  of  a  Uen 
of  the  seller,  do  not  apply,  as  the  title  to  the 
property  remained  in  the  seller,  and  he  could 
not  enforce  a  lien  against  his  own  property,  or 
sell  it  as  the  prepay  of  the  buyer;  and  an 
action  for  damages  for  the  breach  of  snch  ex- 
ecutory contract  will  lie  without  the  enforce- 
ment of  any  lien,  or  a  rescission  of  the  sale, 
as  provided  in  section  1749  of  the  Civil  Code. 
(Gibbs  V.  Ranard,  86  Cal.  581.) 

260.  The  contract  sued  on  required  that  the 
lumber  should  be  delivered,  from  time  to 
time,  at  such  wharf  or  place  as  the  defend- 
ants should  designate.  The  defendants  re- 
fused not  only  to  designate  the  place  of 
delivery,  but  to  accept  the  lumber.  Held, 
that  the  plaintiffs  were  entitled  to  sue  for  a 
breach  of  the  contract,  although  at  the  time 
of  the  refusal  of  the  defendants  the  plaintiffs 
may  not  have  been  the  owners  of  the  lumber 
to  be  delivered.  (Warner  v.  Wilson,  4  (3al. 
810.) 

261.  Id.  an  action  to  recover  damages  for  the 
failure  of  the  buyer  to  comply  with  a  contract 
for  the  purchase  of  a  newspaper  and  station- 
ery stand,  which,  by  ita  terms,  was  to  be  void 
unless  such  arrangements  could  be  made  with 
certain  newspapers  as  would  be  satisfactory 
to  him,  evidence  that  the  buyer  made  ar- 
rangements with  the  newspapers  upon  the 
same  terms  that  they  had  given  to  the  seller, 
and  that  such  terms  were  stated  to  the  buyer 
at  the  time  of  the  n^otiation,  and  were  then 
agreed  to  be  satisfactonr  to  him,  sufficiently 
shows  a  compliance  with  the  condition  upon 
which  the  contract  was  to  become  operative. 
«Hbbs  V.  Ranard,  86  Cal.  531.) 

262.  In  such  action  parol  evidence  as  to 
the  conversation  between  the  buyer  and  the 
seller,  with  reference  to  the  arrangements 
with  the  newspapers,  whether  had  &fore  or 
after  the  written  contract  was  executed,  is  ad- 
missible to  show  that  the  buyer  knew  what 
the  arrangementa  of  the  seller  with  the  news- 
papers were  at  the  time  of  the  agreement, 
and  that  he  would  be  satisfied  with  a  renewal 
of  the  same  arrangements,  and  to  show  that 
his  repudiation  of  the  agreement  was  not  in 
good  faith.    (Gibbs  v.  Ranard,  86  Cal.  531.) 

253.  In  an  action  for  damages  for  the  breach 
of  an  agreement  to  buy,  where  the  value  of 
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th9  property  ia  fixed  as  between  the  parties 
by  tne  contract,  it  ia  not  necessary  for  the 
seller  to  prove  the  value  of  the  property. 
(Gibbs  V.  Kanatd,  86  Gal.  531.) 

264.  Evidence  that  the  seller  notified  the 
buyer,  upon  his  refusal  to  consummate  the 
agreement  of  purchase,  that  he  would  sell 
the  property  to  some  one  else  for  what  he 
could  eet  for  it,  and  hold  him  responsible  for 
the  dinerence,  and  that  he  advertised  it,  and 
sold  it  for  a  certain  price,  which  was  the  high- 
est price  he  could  get,  is  competent,  as  tend- 
ing to  show  the  amount  of  damages  actually 
resulting  from  the  breach  of  the  contract. 
(Gibbs  T.  Ranard,  86  Cal.  531.) 

255.  The  rule  of  damages  against  »  pur* 
chaser  for  not  receiving  goods  according  to 
contract  is  the  difference  between  the  con- 
tract price  and  the  market  value  at  the  time 
of  the  breach  of  the  contract.  (Haskell  v. 
HcHenry,  4  Cal.  411.) 

266.  The  measure  of  damages  for  a  partial 
breach  of  a  buyer's  contract  to  purchase  per- 
sonal property  is  recompense  to  the  seller  at 
the  contract  price  for  the  i>art  performance, 
and  indemnity  for  his  loss  in  respect  to  the 
part  unexecuted.  Accordingly,  where  a  buyer 
contracted  to  purchase  a  certain  quantity  of 
ironwork,  and,  after  accepting  a  portion 
thereof,  declined  to  receive  the  balance,  held, 
in  an  action  by  the  seller  for  the  breach,  that 
the  plaintiff  was  entitled  to  recover  for  the 
ironwork  furnished  such  a  proportion  of  the 
whole  contract  price  as  the  quantity  which 
he  furnished  bears  to  the  whole  quantity  con- 
tracted for;  and,  in  addition,  the  profit  he 
would  have  made  if  he  had  been  allowed  to 
complete  his  contract,  together  with  the  dam- 
ages he  incurred  in  providing  means  for  fur- 
nishing the  residue  of  the  ironwork  called  for 
by  the  contract.  (Upstonev.'Weir,64Cal.  124.) 
Cited  66  Cal.  67;  93  Cal.  636.) 

257.  Where  a  buyer  contracted  to  purchase 
a  certain  quantity  of  ironwork,  and,  after  ac- 
ceptins  a  portion,  declined  to  receive  the  bal- 
ance, tne  plaintiff  is  entitled  to  interest  on  the 
amount  found  due  from  the  time  of  his  de- 
mand.   (Upstone  V.  Weir,  54  Cal.  124.) 

Breach  of  contract,  what  amounts  to.  See 
Contracts,  268. 

Agreement  to  manufacture,  remedy  on  pre- 
Tention.    See  (Contracts,  262. 

2.  By  89ll»r. 

268.  A  bill  of  sale  of  a  given  number  of  cat- 
tle, iMrt  of  a  herd  running  on  the  seller's 
ranch,  giving  the  purchaser  the  right  to  a^ect 
the  number  sold  and  take  the  same  immedi- 
ately, gives  to  the  purchaser  the  right,  after 
demand  and  refusal,  to  recover  possession  of 
the  entire  herd  in  an  action  at  law,  and  then 
select  the  number  purchased,  and  return  the 
residue  to  the  seller.  (McLaughlin  v.  Fiatti, 
27  Cal.  461.) 

250.  Where  a  partv  contracts  for  a  quantity 
of  wheat,  to  be  delivered  on  demand,  and 
paid  for  on  delivery,  in  an  action  for  nonde- 
livery it  is  unnecessary  for  plaintiff  to  aver 
and  i>rove  a  tender  of  the  purchase  money  at 
the  time  of  demand  or  before  suit.  (Crosby 
T.  Watkins,  12  CaU  86.) 
(Hted  23  Cal.  369. 


260.  A  complaint  alleg^  tiiat  the  defend- 
ant sold  to  plaintlfis  a  certain  share  of  frait 
growing  in  an  orchard,  and,  after  the  isle, 
execute  a  guaranty  that  the  share  of  pUin- 
tifis  should  be  at  their  disposal,  and  further 
alleging  a  demand  for  the  same,  and  tha 
refusal  of  the  defendant  to  deliver,  is  demni^ 
rable,  as  it  should  have  c(Hitained  an  utigtt- 
ment  of  the  breach  of  the  contract  or  gnanuty. 
(Dabovich  v.  Emeric,  7  Col.  209.) 

Cited  12  Cal.  178. 

261.  The  true  point  is  whether  the  defend- 
ant undertook  to  deliver.  From  the  nature  of 
the  sale  it  operated  as  a  delivery.  There  was 
no  necessity  of  a  demand  on  defendant,  onleM 
for  the  purpose  of  enabling  him  to  comply 
with  his  guaranty.  (Dabovich  T.  Emeric,  7 
Cal.  209.) 

262.  A  declaration  setting  forth  that  plain- 
tiff had  purchased  a  quantity  of  goods  from 
W.  &P.,"  then  and  there  acting  as  the  agesU 
of  defendant,"  is  only  anotlMr  form  of  declar- 
ing that  he  had  purchased  from  the  defend- 
ant, and  is  sufficiently  certain  to  prevent  ujr 
misapprehension  of  its  meaning,  and  is  good 
on  demurrer.  (Cochran  v.  (Soodman,  3  CU. 
244.) 

263.  Where  the  complaint,  in  haec  verba, 
set  forth  the  bill  of  sale,  it  was  held  to  remed^ 
a  defect  in  the  description  of  the  quantity  of 
the  goods  sold :  a  party  must  be  presumed  to 
know  what  was  intended  by  his  own  accoont 
(CkHShran  v.  Goodman,  3  Cal.  244.) 

264.  It  is  no  answer  to  the  action  for  non- 
delivery of  the  lumber  that  the  plaintiff  n- 
sold  it  soon  after  the  purchase,  it  appearing 
that  the  purchaser  from  the  plaintm  had  a 
claim  against  him  for  nondelivery.  (6unt«r 
V.  Sanches,  1  Cal.  46.) 

265.  In  an  action  for  a  breach  of  contract 
in  not  delivering  goods  sold  at  the  time  agreed 
upon,  evidence  of  the  buyer  as  to  the  price 
agreed  upon  between  himself  and  third  per- 
sons, to  whom  he  had  contracted  to  resell  tbe 
^oods,  is  incompetent  to  establish  their  market 
value.  (Ramish  v.  Kirschbraun,  90  Oal.  6B1-) 
ated  98  Oal.  676. 

266.  Evidence  in  such  action  ten' ling  to 
show  a  depreciation  in  the  market  valae  of 
the  goods  sold  subsequent  to  the  date  of  tbe 
delivery  is  inadmissible.  (Ramish  v.  Eiiwh* 
braun,  90  Cal.  681.) 

267.  It  appearing  that  the  goods  coald  bate 
been  sold  to  a  third  person  at  the  price  agreed 
on,  the  plaintiff  was  not  required  to  prove  » 
valid  agreement  with  him  under  the  atatate 
of  frauds.    (McKay  v.  Riley,  66  Cal.  623.) 

268.  In  an  action  for  failure  to  deliver  goodi 
according  to  contract,  the  contract  was  for 
the  cargo,  or  all  the  goods  of  a  given  descrio- 
tion  in  a  given  vessel,  and  there  were  no  otlier 
like  goods  in  the  market.  Held,  that  the  ad- 
mission of  evidence  to  show  wnat  they  were 
worth  in  broken  parcels  was  error.  (Tobio  v. 
Poet,  3  CaL  373.) 

260.  The  measure  of  damages  in  aa  action 
by  the  buyer  against  the  seller  to  recover  «* 
the  lH«ach  of  a  contract  for  the  sale  and  de- 
livery of  personal  property  is  prescribed  by 
sections  3308  and  3354  of  the  Civil  Code. 
(Bullard  v.  Stone,  67  Cal.  477.) 
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tlQ,  In  »  aoit  for  damages,  tor  the  feilnre 
of  the  defendant  to  deliver  goods  according 
to  contract,  the  true  rule  of  damages  is  the 
difference  between  the  price  agreed  between 
the  parties  and  the  market  valne  of  the  goods 
at  the  time  of  the  breaeh  of  the  contract. 
(Tobin  V.  Poet,  8  Oal.  873.) 

271.  Where  a  party  contracts  for  a  quantity 
of  wheat,  to  be  delivered  on  demand  and 
paid  for  cm  delivery,  in  an  action  for  nonde- 
avery,  the  measore  of  dama^  is  the  difier- 
ence  tietween  the  contract  price  and  the  value 
of  the  article  sold.  (Crosby  v.  Watkins,  12 
OaI.8S.) 

272.  The  difference  between  the  value  <A 
the  cargo  and  the  contract  price  is  the  true 
meamre  of  damages  in  an  action  for  failure 
to  deliver  goods  according  to  contract,  where 
the  contract  was  for  the  cargo  or  ail  the  goods 
of  a  given  description  in  a  given  vessel,  and 
th«Te  were  no  othw  like  goods  in  the  market. 
(Tbbin  V.  Post,  3  Cal.  378.) 

27S.  Plaintiff  sues  on  a  contract  of  sale  of 
cattle  to  be  delivered  within  "  three  weeks  at 
the  furthest,"  the  consideration  money  being 
paid,  adding  also  the  common  counts.  Oom- 
plaint  avers  the  breach  of  the  agreement  b^ 
Uilnre  to  deliver  the  cattle.  Held,  that  it 
was  not  error  in  the  court  below,  instructing 
the  jury  that  if  def«idants  did  not  have  the 
cattle  ready  for  delivery  at  the  time  men- 
tioned in  the  contract,  they  should  find  for 
plaintiff,  and  in  assessing  damages  they 
might  find  the  purchase  money,  with  ten  per 
cent  interest,  or  the  highest  market  price  of 
the  cattle  to  the  time  of  trial.  (Maher  v. 
Riley,  17  Oal.  416.) 

274.  The  admission  of  testimony  to  prove 
the  speculative  profits  of  the  plaintiff  in  an 
action  for  failure  to  deliver  gooos  according  to 
contract  is  error.    (Tobin  v.  Post,  3  Gal.  373.) 

275.  In  an  action  for  a  failure  to  deliver 
goods  under  a  contract  of  sale,  where  the 
goods  have  no  market  value,  the  plaintiff 
may  recover  as  damages  the  difference  be- 
tween the  price  to  be  paid  by  him,  and  an 
adTancei  price  for  which  he  had  agreed  to 
sell  the  goods  to  a  third  person  on  the  faith 
of  the  contract.    (McKay  v.  Biley ,  66  Oal.  628.) 

276.  A  loss  resulting  to  the  vendee  in  a  con- 
tract of  sale  from  a  failure  to  realise  upon  a 
contract  with  a  third  person,  which  was 
known  to  the  vendor  at  tne  time  of  the  sale, 
held,  too  remote  to  be  recovered  as  damages 
from  the  vendor  for  a  delay  in  delivering  the 
goods,  although  the  delay  was  the  cause  of 
the  vendee's  failure  to  realize  upon  his  con- 
tract. ( Friend  &  Terry  Lumber  Oa  v.  M  iller , 
67  Oal.  464.) 

(}ited710al.  200. 

277.  A  jury  cannot  give  compensation  for 
kwBof  time,  remuneration  for  wages  paid,  etc., 
onless  there  is  an  allegation  in  the  complaint 
as  to  these  matters.  (Dabovich  v.  Emeric,  12 
Cal.  171.) 

Cited  17  Cal.  416;  6  Mont.  11. 

278.  Where  part  only  of  the  lumber  con- 
tracted for  is  delivered,  on  an  allowance  to 
the  purchaser  for  the  lumber  not  delivered, 
the  price  paid  for  the  purchase  of  materials 
to  supply  the  lacking  lumber  is  not  the  crite- 


rion of  their  value,  unless  it  be  shown  that 
the  amount  of  the  cost  was  necessary  or  rea- 
sonable. (Willamette  Steam  Mills  Lumber- 
ing etc  Co.  V.  Union  Lumber  etc.  Co.,  94  Cal. 
1S6.) 

279.  In  an  action  l^  a  buyer  for  a  breach 
of  a  contract  of  sale,  money  paid  by  the  plain- 
tiff to  a  third  person,  in  pursuance  of  the  con- 
tract, may  be  recovered  from  the  defendant. 
(Bullard  v.  Stone,  67  Cal.  477.) 

280.  The  action  was  bron^t  to  recover 
dami^es  tor  the  breach  of  a  contract  for  the 
sale  and  deliverv  of  certain  hops  at  a  stipulated 

grice  per  pound.  On  a  review  of  the  evidence, 
eld,  that  the  damages  awarded  by  the  lower 
court  were  excessive,  and  should  be  reduced 
as  indicated  in  the  opinion.  (Cochran  t. 
Jewell,  71  Cal.  609.) 

281.  If  buyer  should  waive  his  contract, 
and  sue  in  general  assumpsit  on  breach  of  a 
contract  of  sale,  the  measure  of  damages 
would  be  the  value  of  the  property  delivered. 
(Upstone  V.  Weir,  64  Oal.  124.) 

Breach  of  warranty.    See  ante,  VII,  4,  b. 

Damages  on  breach  of  contracts  to  manu- 
facture lumber.    See  Damages,  4. 

Contract  of  sale  not  usually  enforced.  See 
Specific  Performance,  77. 

Xir.  Betorn  of  Goods  or  Bill  of  Sale. 

282.  Where  goods  ordered  were  sent  to  the 
purchaser  with  the  privilege  of  returning  any 
thin^  not  suitable  to  the  purchaser's  market 
withm  ten  days,  and  several  months  there- 
after, without  previous  complaint,  the  pur- 
chaser requested  permission  to  return  part  of 
the  goods,  which  request  was  declined  oy  the 
seller,  with  an  offer  to  receive  them  to  be 
handled  by  the  seller  for  the  purchaser  at  the 
best  price  attainable,  and  they  were  returned 
to  the  seller  pursuant  to  such  offer,  the  offer 
and  acceptance  thereof  constituted  a  new  con- 
tract, which  precluded  the  purchaser  from 
thereafter  recouping  damages  for  the  goods 
returned,  on  the  ground  that  they  were  not 
the  kind  of  goods  ordered,  and  he  is  liable  in 
an  action  by  the  seller  for  the  diffenence  be- 
tween the  original  price  of  the  goods  and  a 
less  price  at  which  they  were  sold  for  hia 
benefit  under  the  new  contract.  (King  v. 
Sheward,  97  Oal.  23S.) 

283.  Where  M.  made  a  bill  of  sale  to  O.  of 
forty-two  barrels  of  vinegar,  then  in  posses- 
sion of  6.,  as  keeper  for  the  sheriff,  as  collat- 
eral security  for  a  debt  due  6.,  and  O. 
subsequently  gave  back  the  bill  of  sale  to  M. 
without  any  liquidation  of  the  debt  or  change 
of  the  possession  of  the  property,  and  the 
property  was  afterward  sold  oy  the  defend- 
ant as  sheriff,  M.  bringing  an  action  of  trover 
against  the  defendant  to  recover  the  same, 
held,  that  M.  had  no  title  to  the  property 
upon  which  he  could  recover  in  such  an  ac- 
tion, as  the  mere  handing  back  the  bill  of  sale 
to  M.  did  not  revest  the  title  in  him.  (Mid- 
dlesworth  v.  Sedgwick,  10  CaL  392.) 

Cited  7  Mont.  196. 

XT.  Partlealar  Contraets  of  8«le,  Con* 
Btmetion  of  and  Bights  Arising  Out  of. 

284.  Where  W.  aereed  to  sell  a  team  and 
wagon  to  T.,  he  to  have  the  use  thereof  to 
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draw  wood  to  be  delivered  to  W.,  and  by  him 
to  be  credited  at  the  market  price  on  the  price 
of  the  team  and  wa^on — the  property  to  be- 
long to  W.  until  80  paid  for — and  the  perform- 
ance of  the  contract  was  entered  upon  by_T., 
held,  that  the  contract  is  valid ;  that  until  a 
neglect  or  refusal  by  T,  to  complete  the  per* 
formance,  W.  could  not  have  reclaimed  the 
property,  nor  could  the  sheriff,  under  an  exe- 
cution against  him,  until  then  seiteit.  (Bick- 
erstaff  v.  Doub,  19  Cal.  109.) 

285.  If  there  is  a  provision  in  a  contract  be- 
tween the  purchaser  and  seller  of  personal 
property,  that  the  seller  shall  pay  the  pur- 
chase price  at  the  end  of  two  years,  or  recon- 
vey  the  property,  and  that,  if  the  purchase 
price  is  not  paid,  the  convevance  shall  become 
null  and  void,  but  that  the  purchaser  may 
sell  within  two  vears,  a  sale  within  the  two 
years  prevents  the  property  from  vesting  in 
the  seller  on  a  failure  to  pay  the  money. 
(Rewrick  v.  Gtoldstone,  48  Cal.  654.) 

286.  A  sale  of  nine  slaves  for  a  gross  sum  is 
an  entire  contract.  There  being  no  means 
afforded  for  determining  the  price  of  each  one, 
the  agreement  is  implied  that  the  whole  are 
to  be  taken,  or  none.  (Norris  v.  Harris,  16 
Cal.  226.) 

287.  Where  the  defendants  stipulated  to 
sell  to  the  plaintiff  certain  merchandise 
"shipped"  from  Batavia,  in  the  island  of 
Java,  tor  the  port  of  San  Francisco,  and  the 
parties  agreed  that  the  contract  should  be 
considered  as  binding  until  the  arrival  of  the 
ship,  held,  that  the  mlflllment  of  it  on  either 
side  depended  on  the  contingency  of  the  ship's 
arrival,  and  that  an  action  could  not  be  main- 
tained by  the  vendee  of  the  goods,  it  appear- 
ing that  the  ship  had  never  arrived  at  her 
port  of  destination.  (Middleton  v.  Ballingall, 
1  Oal.  446.) 

288.  The  fair  construction  of  a  contract  to 
sell  plaintiff  certain  merchandise  "  shipped  " 
from  Batavia  to  San  Francisco,  the  contract 
to  be  binding  until  the  arrival  of  the  ship, 
is  that,  on  the  arrival  of  the  ship  containing 
the  goods,  the  defendants  should  deliver 
them,  and  the  plaintiffs  should  pay  the  con- 
tract price ;_  and  the  arrival  of  the  goods  in 
snch  case  is  a  condition  precedent,  which 
must  be  shown  to  have  taken  place  before 
either  party  can  bring  suit.  (Middleton  v. 
Ballingall,  1  Oal.  446.) 

288.  Where,  in  a  bill  of  sale  of  all  the  cat- 
tle of  a  certain  estate,  estimated  at  seven 
thousand  head,  a  total  price  being  fixed,  it 
was  stipulated  that  the  vendee,  on  arriving  in 
Texas  where  the  cattle  were,  might  choose  to 
take  all  the  cattle  of  the  estate  without 
counting  them,  in  which  event  he  was 
to  notify  the  agents  of  the  vendors  of  his 
choice,  and  pay  an  additional  four  thou- 
sand dollars;  but  if  a  count  was  had, 
and  the  cattle  exceeded  or  fell  short  of  the 
estimated  number,  the  excess  or  deficiency 
should  be  paid  for  at  the  rate  of  eight  dollars 
per  head ;  and  no  count  was  ever  made,  and 
no  notification  ever  given  by  the  vendee,  that 
he  took  the  cattle  without  a  count;  held, 
that  the  vendor,  on  the  facts,  cannot  recover 
the  four  thousand  dollars;  that  the  only  obli- 
tion  of  the  vendee,  in  the  first  instance,  was 


to  receive  the  cattle  and  pay  for  any  excess 
over  the  estimated  number  if  counted: 
that  his  liabilitv  for  the  four  thooauid 
dollars  depended  entirely  on  his  choice 
to  take  the  cattle  without  a  ooont,  and  that 
this  choice  was  a  mere  privilege,  to  be  exetp- 
cised  or  not,  at  his  option.  (Norris  t.  Harris, 
15  Cal.  226.) 

290.  The  vendor,  after  waiting  a  reasonable 
time  for  the  vendee  to  make  ois  choioe,  be 
neglecting  or  refusing  to  make  it,  could  fix  his 
liability  by  making  the  count  himselL  (Nor- 
ris V.  Harris,  15  Oal.  226.^ 

291.  The  doctrine  of  election  has  no  appli- 
cation  here.  That  doctrine  applies  only  to 
cases  where  the  party,  upon  whom  rests  the 
performance,  stands  in  the  same  position  to 
both  alternatives  presented,  and  is  bound  to 
indicate  his  choice  between  them.  Here,  the 
vendee  was  bound  to  choose  only  in  the  event 
he  desired  to  take  the  cattle  without  a  count. 
If  he  did  not  so  desire,  he  was  not  required  to 
give  notice  to  that  effect.  His  obligation  to 
pay  for  any  excess  was  absolute,  withoat  any 
expression  of  choice ;  but  his  obligation  to  pay 
the  four  thousand  dollars  was  conditional, 
dep>endent  solely  upon  the  indication  of  his 
desire  to  dispense  with  the  coanU  (Norris  t. 
Harris,  16  Cal.  226.) 

292.  Plaintiff  contracted  with  a  mill  on 
Paget  Sound  for  the  purchase  and  delivery  to 
him  of  certain  lumber,  to  be  paid  for  in  goods 
on  the  arrival  of  a  ship  on  the  sound,  at  any 
time  after  six  weeks  from  the  date  of  the  con- 
tract, upon  giving  three  days'  notice,  and 
assigned  the  contract  to  defend.ants,  who,  after 
the  expiration  of  that  time,  went  to  the 
sound,  gave  three  days'  verbal  notice  under 
the  contract,  and  demanded  the  lumber,  but 
failed  to  receive  it,  because  it  had  not  been 
paid  for  by  the  plaintiff.  In  a  suit  by  the 
plaintiff  a^inst  the  defendants  to  recover  the 
consideration  of  the  assignment,  the  defend- 
ants set  up  in  defense  a  failure  of  considera- 
tion. Held,  that  it  was  not  neceasary  for 
defendants  to  notify  plaintiff  of  the  time  when 
they  would  make  the  demand,  nor  to  give  a 
written  notice  to  the  mill,  no  such  stipiuation 
being  required  in  the  contract ;  that  the  plain- 
tiff was  bound  to  be  ready  to  pay  for  the 
lumber  whenever  the  ship  should  be  at  the 
mill  to  receive  it,  and  the  mill  ready  to  de- 
liver it;  that  the  delivery  was  not  a  condiUon 
precedent,  as  the  conditions  were  concurrent; 
that  the  defendants  were  not  boond  to  prove 
that  the  plaintiff  was  not  ready  to  pay,  etc, 
and  that  the  fact  that  he  did  not  pay,  lusd 
that  delivery  was  refused  in  consequence 
thereof,  was  sufficient  to  sustain  the  defense. 
(Fruit  V.  Phelps,  4  Cal.  282.) 

293.  The  contract  on  which  the  action  was 
brought,  after  providing  for  the  manufacture 
by  the  defendants  of  certain  timber  into  lum- 
ber, gave  the  plaintiffis  a  right  to  buy,  at  a 
stipulated  price,  any  part  or  the  whole  of 
the  refuse  lumber  that  might  accumulate 
during  the  process  of  manufacturing.  Held, 
that  the  plaintiffs  were  authorized  to  take 
any  part  or  the  whole  of  the  refuse,  but  could 
not  cull  and  pick  it  over  for  the  best  pieces. 
(Waterman  v.  Morrell,  68  Cal.  217.) 

294.  The  action  was  brought  to  recover  the 
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price  ot  certain  wool  aold  and  delivered  by  the 
pUintifb  to  the  defendants,  subject  to  graders' 
rejection.  Bt  the  term  "graders'  rejection  " 
ma  meant  that  the  defendants  upon  receipt 
of  the  wool  should  cause  it  to  be  examined, 
fleece  by  fleece,  by  wool-graders,  for  the  pur- 
pose of  ascertaining  what  portion,  if  any,  was 
taggy  or  scabby,  and  that  for  such  portion, 
the  plaintiffs,  after  being  notified  thereof  by 
the  defendants,  should  allow  them  a  j^ropor- 
tionate  deduction  from  the  purchase  price. 
The  defendants  retained  possession  of  aU  the 
wool,  but  refused  to  pav  for  a  portion,  on  the 
ground  that  it  had  been  rejected  by  the 
graders,  and  so  notified  the  plaintiffs.  The 
latter  refused  to  abide  by  the  rejection,  for 
the  reason  that  the  graders  had  not  examined 
the  wool  fleece  by  fleece.  The  defendants 
thereupon  offered  to  have  the  rejected  portion 
BO  examined,  but  the  plaintiffs  refused.  Held, 
that  it  was  the  duty  of  the  defendants  to  have 
had  the  grading  conducted  fleece  by  fleece, 
and  that  having  failed  to  do  so,  and  retained 
possession  of  the  wool,  they  were  liable  for 
the  entire  amount  delivered,  at  the  agreed 
price.    (Merehin  v.  Ball,  68  CaL  206.) 

296.  Fuller  purchased  some  yokes  of  oxen 
of  Helm,  the  appellant,  for  one  thousand  dol- 
laiB,  paid  two  hundred  dollars  down,  and 
gave  his  note,  with  C.  as  siu^ty,  for  the  bal- 
ance. C.  signed  the  note  on  the  express  con- 
dition that  title  to  the  oxen  was  to  remain  in 
Helm  till  they  were  fully  paid  for.  Fuller 
was  to  have  the  absolute  use  of  them.  The 
oxen  were  placed  in  the  hands  of  a  brother  of 
Hdm,  who  was  in  the  employ  of  Fuller,  as  a 
driver,  with  the  intention  of  securing  the  title 
in  Helm.  The  defendant,  a  constable,  levied 
npon  and  sold  the  oxen,  thus  situated,  as  the 
wojperty  of  Fuller.  Held,  that  the  sale  by 
Helm  to  Fuller  was  abeolute,  and  that  Fuller 
had  such  a  right  of  property  in  them  as  was 
■object  to  execution ;  that  Helm  retained  no 
effective  .lien  upon  the  property ;  there  was 
no  aneement  in  writing  to  that  effect,  nor 
dkl  Helm,  as  mortgagee,  retain  possession: 
bat  it  was  under  the  control  and  direction  of 
Fuller :  the  legal  consequences  of  this  condi- 
tion oi  things  cannot  be  evaded  by  showing 
tlutt  the  property  was  in  the  poeaession  of 
Poller's  hired  servant  as  agent  or  trustee. 
(Hehn  ▼.  Dumais,  3  OaL  454.) 

296.  A  agreed  to  convey  to  B  a  certain  ves- 
sel, and  B  gave  bis  promissory  note  for  the 
consideration  money,  payable  at  a  future  day. 
Held,  that  A  being  sUu  tne  holder  of  the  note, 
eoold  not  bring  an  action  thereon,  without 
showing  that  he  had  conveyed  the  vessel  to 
B,  or  had  tendered  a  conveyance.  And  held 
fnrtiier,  that  the  tender  of  a  bill  of  sale  exe- 
coted  1^  A,  as  attorney  for  C,  the  real  owner, 
was  nuther  performance  nor  an  offer  to  per- 
iarm.    (Osborne  v.  Elliott,  1  Gal.  8S7.) 

297.  If  a  draft  is  given  for  part  purchase 
price  of  goods,  undiar  a  contract  that  the 
vendor  shul  keep  the  goods  ninety  days  and 
then  deliver  them  upon  the  payment  of  the 
entire  price,  lees  the  draft,  and  before  the 
time  expires  the  purchaser  notifies  the  vendor 
that  he  cannot  comply  with  the  contract,  but 
irill  pay  the  draft,  tne  vendor  is  excused  from 
keeping  the  goods.  (Plate  v.  Vega,  31  Gal.  883.) 


208.  Plaintiff  and  one  Davis  entered  into  a 
contract  by  which  the  latter  was  to  deliver  to 
the  former  a  certain  quantity  of  lumber,  at  a 
certain  price,  within  a  certain  time.  Davis 
was  also  to  purchase  of  plaintiff  a  mule  team 
and  harness  for  one  thousand  dollars,  to  have 
the  use  of  the  team,  thoug^h  the  possession  was 
to  remain  in  plaintiff  imtil  the  team  was  paid 
for.  Davis  delivered  some  lumber,  but  not 
within  the  time  nor  in  the  quantity  agreed ;  he 
also  delivered  other  lumber  on  general  ac- 
count, and  plaintiff  advanced  money  from  time 
to  time.  Davis  then  called  on  plaintiff  for  a 
settlement  of  their  accounts,  stating  that  he 
wished  to  know  whether  the  team  was  paid  for, 
so  that  he  could  sell  it.  No  settlement  was 
made ;  but,  in  speaking  of  selling  the  mules  to 
defendant,  plaintiff  said  to  Davis,  "  Let  Urton 
have  them."  Davis  subsequently  sold  the 
mules  to  Urton,  and  plaintiff  now  sues  for 
them.  Held,  that  this  remark,  taken  in 
connection  with  the  accompanying  circum- 
stances, was  an  assent  and  authorization  of  a 
sale  to  Urton  by  Davis  of  the  property  as  that 
of  Davis,  and  upon  such  terms  as  they  might 
agree  on.    (Qluckauf  v.  Urton,  19  Caf.  61.) 

Contract  for  sale  of  fruit,  time  of  payment. 
See  ante,  223. 

Oonstruction  of  particular  contracts.  See 
ante,  VI,  6. 

Agreement  to  purchase  logs,  construction  of 
and  rights  arising  out  of.  See  Contracts,  II,  7. 

Construction  of  codtract  to  manufacture 
lumber.    See  Contracts,  182. 

Contract  for  manufacture  of  lumber,  when 
performed.    See  Contracts,  203. 

Sale  of  water,  construction  of  contract  for. 
See  Contracts,  125,  et  seq. 

Construction  of  contract  to  buy  grapes.  See 
Contracts,  147. 

SALT  MAB8H  LANDS. 

See  Swamp  and  Overflowed  Lands,  II. 

SAMPLE. 

Bales  by.    See  Sales,  VUL 

SAH  BEBRABDIJO  COUITTT. 

Boundaries  of.    See  Counties,  83. 

Fence  law  not  repealed.    See  Animals,  10. 
License  imposed  m,  effect  of  county  govern- 
ment bill.    See  Licenses,  20. 

SAN  D1E€K>. 

1.  The  peninsula  of  San  Diego  is  within  the 
limits  of  tne  city  of  San  Diego,  and  land  situ- 
ated on  said  peninsula  is  subject  to  assess- 
ment and  taxation  for  city  purposes,  though 
not  included  within  the  limits  of  lands  pat- 
ented to  the  dty  of  San  Diego.  (City  of  San 
Di^o  V.  Grannies,  77  Cal.  511.) 

Cited  8«  Cal.  168. 

2.  The  act  of  March  19,  1889,  providing  for 
changing  the  boundaries  of  cities  and  the  ex- 
clusion of  territory  therefrom,  applies  to  the 
city  of  San  Diego,  and  empowered  it  to  change 
its  boundaries  and  exduae  therefrom  the  ter- 
ritory known  as  "Coronado  Beach."  (Peo- 
ple ex  rel.  Connolly  v.  City  of  Coronado,  100 
&1.  671.) 
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8.  The  act  of  March  16, 1889,  amending  an 
act  to  reincorporate  the  city  oi  San  Diego,  and 
containing  a  description  of  the  territor^f  that 
should  thereafter  constitute  the  said  city,  is 
unconstitutional  and  vend  so  far  as  it  under* 
takes  to  exclude  or  take  away  any  part  of  the 
territory  under  the  municipal  jurisdiction  of 
San  Diego.  (People  ex  rel.  Miller  v.  C!onimon 
Council  of  the  City  of  San  Diego,  86  Cal.  369.) 
Cited  86  Cal.  169. 

4.  The  territory  known  as  Ooronado  Beach 
is  within  the  limits  of  the  municipal  juris- 
diction of  the  cityof  San  Diego  j  and  the  act 
of  March  16,  1889,  is  unconstitutional  and 
void,  so  far  as  it  undertakes  to  exclude  or 
take  away  any_  part  of  the  territory  under  the 
municipiu  jurisdiction  of  that  city.  (Fisher 
V.  Police  Court  of  the  City  of  San  Diego,  86 
Cal.  168.) 

Boundaries  of.    See  Counties,  33. 

6.  The  "  Interest  Tax  Fund  "  mentioned  in 
the  act  of  March  18,  1868,  "  to  provide  for  the 
government  of  the  county  of  San  Diego,"  was 
mtended  to  take  the  place  of  the  "interest 
tax,"  required  to  he  levied  by  the  act  of  lilay 
4, 1865,  "  to  fund  the  debt  of  said  county  and 
provide  for  the  payment  of  the  same,"  and 
was  also  intended  to  pay  the  interest  on  the 
old  bonds  of  the  county  in  case  the  holders 
should  not  chooee  to  accept  the  terms  of  pav- 
ment  ofiered  by  the  said  act  of  1868.  (People 
V.  Morse,  43  Cal.  534.)  • 

6.  An  action  commenced  before  a  justice  of 
the  city  of  San  Diego,  under  section  12  of  the 
act  reincorporating  such  city,  to  recover  a  fine 
for  a  violation  of  a  city  ordinance,  may  be 
transferred  for  trial  to  a  justice  having  his 
office  outside  the  city.  (Palmer  v.  Snyder, 
67  Cal.  106.) 

7.  The  dty  of  San  Diego  as  a  municipal  ooi^ 
poration  has  no  interest  in  moneys  paid  into 
the  ooontv  treasury  to  the  credit  of  the  school 
district  of  the  city  of  San  Diego,  which  is  a 
distinct  corporation,  whose  rights  and  obliga- 
tions are  governed  by  the  Political  Code,  and 
not  by  the  city  charter ;  and  the  city  is  not  en- 
titled to  an  injunction  to  prevent  the  county 
treasurer  from  paving  a  warrant  drawn  upon 
him  in  pavment  oi  the  salary  of  the  superin- 
tendent oi  schools  of  the  city  of  San  Diego. 
(City  of  Ban  Diego  v.  Dauer,  97  Cal.  442.) 

8.  The  dty  of  San  Diego  is  a  corporation 
distinct  from  the  corporation  known  as  the 
school  district  of  the  city  of  San  Diego,  and 
the  rights  and  obtigations  of  the  school  dis- 
trict corporation  are  to  be  determined  by  the 
provisions  of  the  Political  Code,  and  not  by 
those  of  the  charter  of  the  city  of  San  Diego; 
and  a  provision  of  its  charter  that  all  moneys 
belonging  to  the  school  fund  of  the  city  shall 
be  deposited  with  the  city  treasurer  does  not 
supersede  the  requirements  of  the  Political 
Code  that  all  moneys  pertaining  to  the  publio 
school  fund  shall  be  paid  into  the  county 
treasury.    (Kennedy  v.  Miller,  97  Cal.  429.) 

Power  of  common  council  over  salaries. 
See  Offices  and  Officers,  167,  et  seq ;  School,  39. 

SAN  FRANCISCO. 

Indndes  the  doctrines  relating  to  the  city 
and  county  of  San  Francisco  particularly.  For 


doctrines  applicable  to  San  Frandseo  in  oom- 
mon  with  other  municipal  oorpoiationa,  aa« 
Municipal  Corporations. 

I.  8»B  Frmnelsee  as  a  Paeblo. 
n.  C*nsolitettM  of  Cltf  and   Ceuly^ 
and  Effeet  of;  EITeet  of  Kew  C*b« 
stitntlon  on  Consolidation  AeU 
BEL  Boundaries    of}    Oonolnslveaess  •€ 

Snrvejr  and  Patent. 
IT.  C*naty  tioTemment  A«t  dees  a«t 

Apply  to. 
T*  Olleen  In. 

1.  Superviton;  Reeordert;  Mi$eenam 

out  Oficert. 

2.  Vcteanotet  in  Office,  Filling  of. 

S.  EUcHoiu  in  and  Term*  of  Offieer*. 
TI.  lire  Department}  Llabillly  for  Stg- 

Ilgeaee  of  Members. 
yn.  Training  Ship  In. 
Tm.  Taxation. 
IX.  Public  Sqnares. 
X.  Kew  City  Hall. 

XI.  Streets  and  Sewersi  Exteadlnr  !■!• 
Tide   Water;   Injmrles  in}   East, 
Channel,  and  Bay  Streets. 
Xn.  Swinging  of  Lots  In. 
Xin.  Indebtedness  of  and  Clainui  Agalntti 
Funding  Indebtedness. 

Xir*  Lands  In.* 

1.  Title  of  Citu  to;  Control  Over;  Ex- 

tent of;  Gonfirmation  of  and  Smr- 
vey. 

2.  Mextean  Grant  in, 

8.  Claims  Under  StattUe  of  LimUatimm. 

4.  Oirttide  Land*;  Right*  of  Claiwf 

ant*;  Grant  by  Congre**  in  DruM 
for. 

5.  Ongin  of  Title  in;  Sale  of  Land; 

Kighti  on  Confirmation  to  Citg. 

6.  Funded  Debt  Commi*tioner*,Right$ 

of,  and  Conveyance*  by. 

7.  Right*  Ari*ing  Under   Van  Nem 

Ordinanee. 

a.  Object  of  Van  Ness  Ordinanee. 

b.  Act     Ratifying     Ordinanos; 

Grant  by  Congress;  Repeal 
of  Ordinance. 
fl.  Construction    of     Ordinanoa; 
Who  may  (Tlaim  Benefit  oL 

d.  Possession,  Suffidency  of  and 

Evidence  of;    Ouster   from 
Possession. 

e.  Amount  of  Land  Wliich  may  ba 

Claimed  Under. 
L  Estoppel     of    One    Claiming 

Under, 
g.  Time  of   Commendng  Actioa 

Under, 
h.  Title  Under. 
1.  Bights  of  Heirs. 

8.  Lea*e  of  Land*. 

9.  Whether  Subject  to  Exeottbm. 
10.  Beach  and  Wattr  Lot*. 

a.  Water  Front  of  San  Frandseou 
line  of,  and  What  Induded 
in. 

•  Sohool  property  In.    8e«  poit,  XV. 
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b.  Giant  of   to  San   FrabciBco; 

Nature  of  Interest  in. 
e.  BightB  of  Owners  Below  Low- 
water  Mark ;  Accretion. 
d>  Title     of     Commissioners    of 
Funded   Debt    to;    Mission 
Bay. 
e.  Oonveyancee  of. 
1  Sale  of  on  £xecuti<» ;  Liability 
to  Assessment. 
11.  Oovemment  Beserve  and  Point  San 
Joie  Military  Suervation;  RighU 
of  Leuee*  or  Occupanta. 

XT.  Sflkoels  IB,  and  SehMl  £iib4b. 

Polioe  court  of.    See  Jurisdiction,  169,  et 

Pcdioe  judges  of.    See  Judges,  76,  et  seq. 

Police  courts  of,  acts  establishing.  See 
Courts,  13,  et  seq. 

Superior  court  of,  act  creating  la  valid. 
See  Courts,  22. 

Superior  court  of,  jurisdiction  oL  See 
Jorisdiction,  XI,  2. 

Jurisdiction  of  district  court  in.  See  Juris- 
diction, XI,  1,  a. 

City  recorder  of,  jTurisdiction  of  over  as- 
atult.    See  Criminal  Law,  1211. 

Municipal  criminal  court  of.  See  Courts, 
32,  et  seq. 

Judgments  of  alcaldes  of,  effect  of.  See 
Judgments,  239. 

Bond  on  attachment  in  suit  by.  See  Attach- 
ments, 61,  62. 

nme  for  de  f endant  to  appear  in.  See  Plead- 
ing and  Practice,  229. 

Judicial  notice  as  to.  See  Judicial  Notice, 
46,  etseq. 

Percentage  as  costs  in.    See  Costs,  I,  7. 

Power  to  make  sanitary  regulations.  See 
Constitutional  Law,  437. 

Validity  of  ordinance  relating  to  storage  of 
gunpowder.    See  Explosives,  11. 

Ordinances  in,  question  relating  to.  See 
Ordinances. 

Subscription  to  stock  of  railroad.  See 
Monicipal  Corporations,  147. 

Contracts  for  lighting  streets.  See  Supei^ 
visors,  67. 

Water  rates  in,  fixing.  See  Water  Com- 
panies, III. 

Spring  ValleyWater Works,  questions  re- 
lating to.    See  Water  Companies. 

Almshouse,  appropriation  by  state  for  sup- 
port of.    See  Poor  Laws,  2. 

Home  for  the  Inebriates.  See  Home  for 
the  Inebriates. 

House  of   Correction  in.      See   Criminal 
Law,  1078,  et  seq. 
_  Wharves  in  San  Frandsoo.    See  Wharves, 

vm. 

Enjoining  erection  of  wharf  in.  Seelnjuno- 
tiong,  184. 

Harbor  dues,  liability  of  vessels  for  harbor 
dues  in.    See  Shipping,  VI. 

Ferriage  in.    See  Harbor  Commiaaionera. 

Polioe  life  and  health  insurance  fund.  See 
Police,  8. 

I.  8«B  Frandsco  as  »  Pueblo. 

1.  Ban  Francisco  was,  at  date  of  conquest 
and  cession  of  California,  and  long  prior  to 
that  time,  a  pueblo,  entitled  to  ana  possess- 


ing all  the  rights  which  the  law  conferred 

upon  such  municipal  organizations.    (Hart  v. 

Burnett,  16  Cal.  630.) 

Cited  16  Cal.  226,  228,  240,  241,  457,  461 ;  20 
Cal.  480;  21  Cal.  42;  25  Cal.  616,616;  36 
Cal.  432,  433;  42  Cal.  656,  660:  69  Cal.  167, 
828;  92  Cal.  217;  distinguished  16  Cal.  635. 

2.  Place  called  Punta  Yerba  Buena,  on 
which  the  city  of  San  Francisco  now  stands, 
seems  never  to  have  been  a  pueblo  separately 
from  the  presidio,  which  was  founded  in  1776. 
(Welch  V.  Sullivan,  8  Cal.  165.) 

San  Francisco  was  a  pueblo  before  military 
occupation.    See  post,  95, 140. 

n.  ConsoUdfttion  of  City  and  County,  and 
EtCeet  of;  Effect  «f  Kew  Coastitntioa 
on  Consolidation  Act. 

^  8.  C^ty  and  county  of  San  fVancisco  is  con- 
tinuation of  the  municipal  corporation  known 
as  the  city  of  San  Francisco.    (Wood  v.  Board 
of  Election  Gommrs.,  58  Cal.  661. ) 
Cited  69  Cal.  100. 

4.  Corporation,  city  of  San  Francisco,  was 
not  destroyed  by  the  Consolidation  Act,  but 
continued.  Its  name  only  was  changed,  and 
the  change  in  this  respect  diJ  not  require  any 
alteration  in  the  pleadings  or  any  suggestion 
of  record  in  an  action  pending  against  the 
city  at  the  time  the  act  was  passed.  (People 
ex  rel.  Frank  v.  San  Francisco,  21  Cal.  668.) 

5.  The  provision  of  the  fourth  section  of 
the  Consolidation  Act,  respecting  the  pre- 
existing indebtedness  of  the  city  of  San  Fran- 
cisco, was  not  a  mere  legislative  declaration 
of  good  faith  towards  the  public  creditors, 
but  a  requirement  imposing  upon  the  l)oara 
of  superviBors  the  duty  of  providing  for  the 
payment  of  that  indebtedness.  (People  ex 
Ml.  Frank  v.  San  Francisco,  21  Cal.  668.) 

6.  Section  95  of  the  Consolidation  Act,  with 
reference  to  auditing  claims,  does  not  apply 
to  judgments  recovered  upon  the  pre-existing 
indebtedness  of  the  city.  (People  ex  rel. 
Frank  v.  San  Francisco,  21  Cal.  668.) 

7.  The  restrictive  clauses  of  that  section 
and  of  other  sections  of  the  act  must  be  read 
in  connection  with  the  fourth  section  and  re- 
ceive such  a  construction  that  the  provisions 
of  all  may  stand.  (People  ex  rel.  Frank  v. 
San  Francisco,  21  Cal.  663.) 

8.  Where  an  acti<m  was  commenced  against 
the  city  of  San  Francisco  previous  to  the  pas- 
sage of  the  Cunsolidation  Act,  but  judgment 
was  not  recovered  until  after  the  passage  of 
the  said  act,  held,  that  the  judgment  was 
binding  against  the  existing  corporation,  the 
city  and  county  of  San  Francisco.  (People 
ex  rel.  Frank  v.  San  Francisco,  21  Cal.  668. ) 

9.  An  account  audited  against  the  city  of 
Smi  Francisco,  but  not  paid  at  the  time  the 
Consolidation  Act  went  into  effect,  need  not 
again  be  audited  to  entitle  it  to  payment. 
(Knox  V.  Woods,  8  Cal.  546.) 

Cited  60  Cal.  347. 

10.  The  provisions  of  section  7  of  article  XI 
that  "in  consolidated  city  and  county  govern- 
ments of  more  than  one  hundred  thousand 
inhabitants  there  shall  be  two  boards  of 
supervisora,  or  houses  of  legislation,"  has  ref- 
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erenoe  to  general  laws  or  charters  for  the 
government  of  such  corporationg  passed  sub- 
sequently to  the  adoption  of  the  constitu- 
tion ;  and,  therefore,  the  act  of  incorporation 
of  the  city  and  county  of  San  Francisco, 
known  as  the  Consolidation  Act,  is  not  in 
conflict  with  the  provisions  of  the  constitu- 
tion, and  remains  in  force  by  virtue  of  the 
first  clause  of  section  1  of  the  schedule  to  the 
constitution.  (Desmond  v.  Dunn,  66  Cat. 
242.) 
Cited  66  Cal.  486,  600. 

Consolidation  Act  is  constitutional.  See 
Constitutional  Law,  305,  306. 

Consolidation  Act,  construction  of,  relating 
to  bonds.    See  Bonds,  77,  93. 

Consolidation  Act,  provision  as  to  debts, 
constitutionality.  See  Constitutional  Law, 
348. 

Charter  of  may  be  affected  by  general  law. 
See  Municipal  Corporations,  29. 

Charter,  constitutional  provisions  as  to  is 
self  executing.  See  Municipal  Corporations, 
67. 

Act  called  McClure  Charter  does  not  apply 
to.    See  Municipal  Corporations,  72. 

III.  Boundaries  oO  CanelnslTeaeM  of  Sw- 
rey  and  Patent. 

11.  Center  of  old  presidio  square  is  initial 
point  for  a  survey  of  the  four  square  leagues 
to  which  the  pueblo  is  entitled,  and  the  sur- 
vey is  to  be  made  according  to  the  ordinanzas 
de  Tierras  y  Aguas,  in  all  directions,  i.  e., 
north,  south,  east,  and  west,  so  as  to  include 
in  all  the  four  square  leagues— making  up  for 
deficiencies  in  one  direction  (where  these  ex- 
ist by  reason  of  water  being  reached,  etc.)  by 
including  the  quantity  thus  deficient  in  an- 
other line  or  lines.  (Payne  v.  Treadwell,  16 
Cal.  220.) 

12.  According  to  these  rules  of  measure- 
ment, the  fundo  legal  of  the  pueblo  of  San 
Francisco  is  bounded  upon  three  sides  by 
water;  and  hence  the  fourth  line  must  be 
drawn  for  quantity  east  and  west,  straight 
across  the  peninsula,  from  the  ocean  to  the 
bay.  The  four  square  leagues — exclusive  of 
the  military  reserve,  church  buildings,  etc. — 
constitute  the  municipal  lands  of  the  pueblo 
of  San  Francisco.  (Payne  v.  Treadwell,  16 
Gal.  220.) 

13.  The  pueblo  grant  of  San  Francisco  was 
of  a  fixed  and  definite  quantity,  with  bound- 
aries established  on  three  sides  by  the  terms 
of  the  grant,  and  required  a  survey  merely 
for  the  purpose  of  fixing  the  fourth  or 
aouthem  line  so  as  to  secure  the  given  quan- 
tity, exclusive  of  lands  held  by  title  para- 
mount within  the  exterior  boundaries :  bat 
such  quantity,  though  required,  could  not 
control  the  natural  boundaries  described, 
and  conld  only  be  ascertained  by  going  south 
for  quantity.  (United  Land  Assn.  v.  Knight, 
86  Cal.  448.) 

14.  The  survey  of  such  grant  belonged  to 
the  political  dejuirtment  of  the  government, 
and  not  to  the  courts,  and  the  survey  and 
patent  are  conclusive  upon  the  courts  in  ac- 
tions of  ejectment,  when  not  in  conflict  with 
the  prior  rights  of  third  persons ;  but,  when 
such  prior  rights  are  involved,  the  inconclu- 


siveness  of  the  survey  and  patent  may  be  as- 
serted to  the  extent  essential  for  the  protec- 
tion of  such  prior  rights.  (United  Land 
Assn.  y.  Knight,  86  Cal.  448.) 

15.  The  decree  of  confirmation  of  the  pa- 
eblo  lands  of  San  Francisco,  having  described 
one  of  the  definitive  boundaries  of  such 
lands  as  being  the  "  extreme  upper  portion  of 
the  peninsula  above  ordinary  bigh-water 
mark,"  etc.,  such  boondary  must  control  the 
survey  and  patent,  though  the  survey  made 
under  the  aecree  fixed  the  boundary  below 
the  ordinary  high-water  mark,  and  the  patent 
redted  the  decree  confirming  the  grant,  and 
in  its  granting  clause  described  the  bound- 
aries 01  the  land  as  fixed  in  the  survey.  Mo- 
Farland,  J.,  Beatty,  C.  J.,  and  Works,  J., 
dissenting.  (United  Land  Assn.  v.  Knight, 
86  Cal.  448.) 

16.  Evidence  is  admissible  in  an  action  of 
ejectment  to  challenge  the  validity  of  patent 
issued  on  confirmation  of  the  pueblo  lands  of 
San  Francisco  as  a  conveyance  of  a  particular 
tract  for  the  recovery  of  which  the  action  ia 
brought,  on  the  ground  that  the  tract  ia  be- 
low ordiiiaiv  high- water  mark  in  a  navigable 
arm  of  the  bay  of  San  Francisco,  and  was  not 
embraced  within  the  lands  covered  by  the 
grant  which  the  patent  was  intended  to  evi- 
dence, and  was  not  on  land  which  the  govern- 
ment or  its  officers  had  the  iK>wer  to  convey, 
but  consisted  of  land  belonging  to  the  state 
of  California  at  the  time  of  the  patent. 
(United  Land  Assn.  v.  Knight,  85  Cal.  448.) 

IT.  CouBty  Ctoremment  Act  does  aot  Ap- 
ply to. 

17.  The  provisions  of  the  County  (So-vem- 
ment  Act  do  not  apply  to  the  passage  and 
publication  of  ordinances  of  the  city  and 
county  of  San  Francisco.  (Ex  parte  Ohris- 
tensen,  85  Cal.  208.) 

T.  Offlcers  In. 

/.  SuptntBon:  Hecordtn;  MitetHantout  (MKcut. 

18.  The  first  chapter  of  title  2,  part  4,  of  the 
Political  Code,  which  treats  of  "  the  board  of 
supervisors,"  does  not  apply  to  the  city  and 
county  of  San  Francisco.  (Iillson  v.  Ford,  53 
Cal.  701.) 

Supervisors  of  first  board.  See  Super- 
visors, 8. 

Records  of  supervisors  of,  evidence  to  con- 
tradict.   See  Evidence,  383. 

Control  of  over  treasurer.    See  post,  90. 

Power  to  compromise  claims  of  Central 
Pacific  against  city.    See  post,  71. 

Allowance  of  claims  against.    See  poet,  70. 

Power  to  accept  training-ship.    See  poet, 

vn. 

Power  to  dispose  of  public  squares.  See 
post,  IX. 

Judgment  against  supervisors  as  claim 
against  dty.    See  jMst,  73. 

19.  Whether  there  was  any  officer  in  San 
Francisco    authorized    to  record    mortgages 

Erevious  to  the  passage  of  the  act  of  the  legis- 
iture  establishing  recorders'  offices,  paraed 
April  4, 1850,  with  the  effect  of  making  them 
constructivj  notice  to  subsequent  purchasers 
or  mortgagees,  query?  (Woodworth  v.  Gu»- 
man,  1  Cal.  203.) 
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Ganger  of  the  port.    See  Ganger  of  the 
Port. 

Harbor  commiasionera.    See  Harbor  Com- 
miaaioners. 

Pilots  in.    See  Pilots  and  Pilotage. 

Boards  of  precinct  registration  in.     See 
Elections,  63. 

Clerks  of  registrar  in.    See  Elections,  64, 
65. 

R^strar,   compensation  of  deputy,   bow 
payable.    Siee  Elections,  65. 

Board    of    election    commissionerB.      Bee 
Elections,  VII. 

Election  commissioners  may  fix  nomber  of 
assistants.    See  Elections,  62. 

City  and  county  attorney.    See  City  and 
County  Attorney. 

Assistant  district  attorney  of,  duties  of. 
See  District  Attorneys,  7. 

Police  commission.    See  Police. 

P<dioe  officer,  liability  for  acta  of.     See 
Monidpal  Oorimrations,  170. 

Public  administrator,  liability  of.    See  Ex- 
ecutors and  Administrators,  647. 

Gas  inspector,  salary,  when  payable.  See 
Gas  Inspectors,  1. 

Salary  of  coroner  of.    See  Ooronera,  2. 

Treasarer,  duty  of  to  pay  fees  of  reporters. 
See  Shorthand  Keporters. 

Salary  of  sberiSj  statute  relating  to  is  oon- 
tinaed  in  force.    See  BheriSs,  1S6. 

Act  fizinK  fees  of  ofBoers  is  continued  in 
{one.    See  OfSces  and  OfiBcers,  161. 

Sakry  of  officer,  presentation  of.  See 
Municipal  Corporations,  177. 

S.  IfaeatteiBS  in  OfSet,  Filling  of. 

_  SO.  Object  of  ninth  section  of  the  Consolida- 
tion Act  of  1866  was  not  to  repeal  the  general 
law  of  1856,  relative  to  filling  vacancies,  but 
to  provide  for  cases  not  embraced  by  the  gen- 
em  law — that  is,  for  certain  local  offices, 
made  elective  by  the  people,  peculiar  to  San 
Francisco,  and  for  which  no  provision  has 
been  made.  (People  ex  rel.  Attorney  Gen- 
eral T.  Brown,  16  Cal.  441.) 

n.  The  act  of  April  2, 1866  ( Acto  of  1865-66, 
p.  719),  relative  to  elections  and  officers  in 
Son  Fnncisco,  applies  only  to  officials  hold- 
ing office  at  the  time  of  its  passage,  and  was 
not  intended  to  supply  the  rule  applicable  to 
the  ffiUng  of  vacancies,  should  any  occur,  after 
the  expiration  of  the  terms  of  such  incum- 
bents.   (TUlson  V.  Ford,  63  Cal.  701. ) 

Appdntment  to  fill  vacancy  of  school  direc- 
tor, term  of.    See  poet,  84. 

Appointee  to  fill  vacancy,  term  of  office. 
See  Offices  and  Officers,  176. 

A  SlecHona  in  and  Torma  of  OfScoro. 

22.  Best  rule  of  interpretation  of  city  chai^ 
ter  of  1851  is  to  follow  the  established  policy 
of  the  government  from  its  origin,  which  is, 
to  make  elective  all  officers  of  the  state,  coun- 
ties, and  cities,  at  the  shortest  period  which 
tb«  convenience  of  the  public  will  permit. 
(People  ex  rel.  Harris  v.  Brenham,  3  Cal .  477.) 

23.  Municipal  elections  and  terms  of  muni- 
cipal officers  in  San  Francisco  are  provided 
for  in  the  Consolidation  Act.  (TiUson  v. 
Jotd,  53  Cal.  701.) 

24.  The  act  to  reincorporate  the  city  of  San 


Francisco,  passed  the  15th  of  April,  1851,  pro- 
vides that  the  first  election  for  city  officers 
should  be  held  on  the  fourth  Monday  of 
April,  1861,  and  thereafter  annually  at  the 
general  election  for  state  officers.  The  gen- 
eral election  was  appointed  by  law  to  be 
held  on  the  first  Monday  in  September  of 
each  year.  At  the  first  election  for  city 
officers,  held  on  the  fourth  Monday  of  April, 
as  above  directed,  the  respondent  was  elected 
mayor  of  the  city,  was  qualified,  and  was  in 
the  exercise  of  the  functions  of  his  office.  At 
the  general  election  held  on  the  first  Monday 
of  September  following,  the  relator  received 
eleven  hundred  and  one  votes  for  mayor  (the 
whole  number  given),  was  qualified,  and 
claimed  the  office  of  the  respondent  on  the 
24th  of  the  same  month.  No  notice  of  the 
latter  election  was  given,  or  other  measure 
pursued,  by  the  city  council  under  the  fourth 
section  of  the  second  article  of  the  charter. 
The  respondent  refused  to  surrender  the 
office,  and  the  relator  filed  tnis  bill  asserting 
his  right  to  it,  etc.  Held,  that  the  election 
of  the  relator  was  valid,  and  that  the  means 
of  bringing  about  the  election  and  the  irregu- 
larities therein  should  be  disregarded.  (Peo- 
ple ex  rel.  Harris  v.  Brenham,  3  Cal.  477. ) 
Cited  6  Cal.  344:  distinguished  3  Cal.  126;  6 
Cal.  28;  11  Cal.  63,  64. 

25.  It  is  not  important  to  interpret  the  lit- 
eral meaning  of  toe  word  "  annually"  or  the 
word  "  or,"  as  used  in  the  city  charter  of  1851 
respecting  the  election  of  municipal  officers; 
the  actual  and  substantial  intention  of  the 
legislature  is  to  be  sought  after.  (People  ex 
rel.  Harris  v.  Brenham,  8  Cal.  477.) 

Cited  6  Utah,  450. 

26.  The  constitution  did  not  change  the 
time  for  electing  city  and  county  officers  in 
San  Francisco;  out  such  elections  are  still 
governed  by  the  act  of  April  2,  1866  (as 
amended  by  the  act  of  March  30, 1872),  and 
take  place  in  the  odd  numbered  years.  (Bar- 
ton V.  Kalloch,  56  Cal.  95.) 

Cited  58  Cal.  3S8,  561,  570;  61  Cal.  323. 

27.  By  the  act  of  March  7, 1881,  amending 
section  4109  of  the  Political  C!ode  (commonly 
known  as  the  "  Hartson  act"),  an  election  of 
the  elective  officers  of  the  city  and  county  of 
San  Francisco  is  required  to  be  held  at  the 
general  election  to  occur  in  November  of  the 

S resent  year.    (Staude  v.  Board  of  Election 
ommrs.,  61  Cal.  313.) 

28.  The  Hartson  act  was  not  intended  to 
amend  or  repeal  the  provisions  of  the  act  of 
incori>oration  of  the  city  and  county  of  San 
Francisco,  which  fixed  the  times  of  holding 
elections  of  officers  of  said  city  and  county, 
and  if  so  construed  would  be  unconstitu- 
tional. When  the  constitution  declares  that 
cities  organized  before  its  adoption  shall  be 
subject  to  and  controlled  by  the  general  laws 
it  means  as  to  matters  not  specially  provided 
in  charters  which  existed  at  the  date  of  the 
adoption  of  the  constitution.  Sharpstein  and 
McKinstry,  JJ.,  dissenting.  (Staude  v.  Board 
of  Election  Commrs.,  61  Cal.  313.) 

Cited  89  Cal.  143. 

29.  The  act  of  April  2,  1866,  as  amended 
March  7,  1872,  fixing  the  time  for  holding 
municipal  elections  m  San  Francisco,  is  nci 
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i«pealed  bv  the  amendment  of  March  7, 1881, 
to  the  Political  Code.    (Wood  t.  Board  of 
Election  Ck>mmr8.,  68  Cal.  661.) 
Oited  66  Cal.  6. 

80.  Constitution  of  1879  does  not  repeal  the 
said  special  acts  fixing  the  time  for  mnnioi- 

Sil  elections  in  San  Francisco.      (Wood  ▼. 
oard  ot  Election  Oommrs.,  68  Cal.  661.) 
Cited  68  Cal.  338. 

31.  With  the  exception  of  police  judge,  chief 
of  police,  and  aaseseor,  all  of  the  elective  of- 
ficers of  San  Francisco  must  be  elected  at  the 
time  fixed  by  the  acts  of  April  2, 1866,  and 
March  30,  1872.  (Wood  ▼.  Board  of  Election 
Commrs.,  58  Cal.  661.) 

Cited  61  Cal.  323,  324;  62  Cal.  666. 

32.  The  act  of  May  7, 1881,  cannot  operate 
to  postpone  the  elections  provided  for  in  the 
acts  of  April  2, 1866,  and  March  30,  1872,  be- 
cause sucb  operation  would  extend  the  terms 
of  municipal  ofiScers,  and  therein  violate  sec- 
tion 9,  article  XI,  of  the  constitution ;  but  the 
act  of  May  7,  1881,  applies  to  the  city  and 
county  of  San  Francisco,  and  that  its  opera- 
tion in  providing  for  a  municipal  election  in 
1882  is  constitutional  and  vaUd.  Roes,  J., 
concurring.  (Wood  v.  Board  of  Election 
Commrs.,  68  Cal.  561.) 

Cited  62  Cal.  673. 

33.  No  election  could  be  held  in  San  Fran- 
cisco until  the  first  Tuesday  after  the  first 
Monday  in  November,  1882.  Myrick,  J.,  and 
McKee,  J.,  dissenting.  (Wood  v.  Board  of 
Election  Commrs.,  68  Cal.  661.) 

84.  In  an  action  to  determine  the  right  of 
the  defendant  to  the  ofiSce  of  school  director, 
to  which  he  had  been  appointed  on  the 
tenth  day  of  May,  1880  (under  section  13, 
supplement  XIII,  of  the  Consolidation  Act 
of  San  Francisco),  by  the  superintendent, 
by  and  with  the  consent  of  a  majority  of 
the  school  directors,  to  fill  a  vacancy — his 
term  of  office  under  the  law  being  until  the 
municjipal  election  next  ensuing,  and  the  elec- 
tion and  qualification  of  his  successor;  the 
relator  claimed  to  have  been  elected  to  fill 
the  vacancy  at  a  municipal  election  held  on 
the  second  aay  of  November,  1880j  and  a  jad^ 
ment  in  the  lower  court  was  given  in  his 
favor.  Held,  that  the  alleged  election  was 
illegal  and  void,  and  that  therefore  the  term 
of  the  defendant  bad  not  expired.  (People 
ex  rel.  Danielwits  v.  Harvey,  68  Cal.  837. ) 
Cited  86  Cal.  65. 

36.  Whatever  powers  were  vested  in  the 
board  of  supervisors  of  San  Francisco  by  the 
Consolidation  Act  or  the  Political  Code  were, 
under  sections  1,  33,  and  34  of  the  act  of  April 
18, 1878,  transferred  to  the  board  of  election 
commiesioners  in  express  terms ;  and  the  au- 
thority to  cause  a  board  of  freeholders  to  be 
elected  to  frame  a  charter  (under  the  provi- 
sions of  section  8,  article  XI,  of  the  constitu- 
tion) is  therefore  not  vested  in  the  former 
body.  (People  v.  Hoge,  65  Cal.  612.) 
Cited  60  Cal.  347. 

36.  The  only  conditions  imposed  by  the 
constitution  to  make  the  election  provided 
for  in  section  8,  article  XI,  of  the  constitution 
valid  is,  that  the  freeholders  must  be  chosen 
at  a  general  or  special  election,  and,  where 
there  has  been  such  an  election,  the  voice  of 


the  people  is  aot  to  be  rejected  for  »  defeot, 
or  even  a  want  of  notice,  if  they  have  in  troth 
been  called  upon  and  have  spoken.  (People 
V.  Hoge,  65  Cal.  612.) 

37.  The  power  of  fixing  the  day  for  holding 
an  election,  under  the  provisions  of  section  8. 
article  XI,  of  the  constitution,  was  not  Tested 
in  the  board  of  election  eommissionera,  or  in 
the  people  acting  en  masse ;  and  such  power, 
being  lenslative  in  its  nature,  was  vested  in 
some  authori^  competent,  under  the  consti* 
tution,  to  iM^tslate  oo  the  subject;  and  the 
election  of  the  freeholders  invcJveid  in  this 
cause  was  held  without  authority,  and  was 
void.  Thornton,  J.,  dissraating.  (People  ▼. 
H(^,  65  Cal.  612.) 

Election  to  fill  vacancy,  validity.   See  ante. 

Election  of  members  of  fire  department  and 
contest  of.    See  post,  VI. 

Elections  are  to  be  held  on  evea  nambeted 
years.    See  Elections,  34. 

Oonnty  elerk  of,  eleotioa  of.  See  Ooonty 
Clerk,  4,  6. 

Acts  relating  to  election  of  and  vacancy  in 
office  of  district  attorney  apply  to.  Bee  Dis- 
trict Attorneys,  4. 

Term  of  county  (derk  of.  See  Ooonty  (SaA, 
3. 

YI.  Fire  Departmeat}  UabUlty  for  JiegH- 
genM  ef  Kemken. 

88.  Fire  department  is  not  mere  volnnteiy 
association,  but  is  a  branch  of  the  monioipu 
government  of  tbat  city.  (People  ex  re<. 
Whitney  v.  Board  of  Delegates,  14  Cal.  479.) 

89.  The  form  and  manner  of  proceeding, 
before  the  board  of  delegates,  m  deciding 
upon  a  contested  election,  is  for  the  board  to 
determine.  And  the  courts  will  not  under- 
take to  say  what  is,  or  is  not,  sufficient  for  the 
board  to  proceed  upon  in  the  first  instance. 
It  is  requisite  simply  that  at  some  point  ot 
the  proceedings  it  appear  that  the  case  is 
within  the  terms  of  the  law.  (People  ex  rd. 
Whitney  v.  Board  of  Delegates,  14  Cal.  479.) 

40.  Where  the  contest  before  the  board  of 
delegates  was  on  the  sole  ground  of  illegal 
votes  the  board  had  no  power  to  declare  uie 
election  void.  It  should  nave  decided  for  one 
or  the  other  of  the  contestants,  and  issoed  a 
certificate  accordingly.  (People  ex  rel.  Whit- 
ney V.  Board  of  Delegates,  14  Cal.  479. ) 

41.  The  decision  of  the  board  of  delegates, 
in  the  case  of  contested  election  for  chief  en- 
gineer, is  a  judicial  decision  and  subject  to  re- 
view by  the  courts  on  certiorari.  The  extent 
of  such  review  is  simply  to  inquire  whether 
the  board  has  exceeded  its  jurisdiction. 
(People  ex  rel.  Whitney  v.  Board  of  Delegates. 
14  C5.  479.) 

Cited  24  Cal.  462;  82  Cal.  63;  34  Cal.  640;  46 
Cal.  670;  52  Cal.  137 ;  6  Nev.  818,  319. 

42.  Where  the  board,  instead  of  so  decid- 
ing, declared  the  election  void,  and  ordered  a 
new  one,  the  contestant  not  objecting,  the 
matter  of  the  contested  election  must  m  con- 
sidered finally  dismissed.  And  the  board 
ought  to  declare  the  result  of  the  first  elec- 
tion, according  to  the  returns  then  made, 
and  issue  a  certificate  of  office.  ( People  ex  rsL 
Whitney  v.  Board  of  Delegates,  14  Cal.  479.) 
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43.  In  an  action  of  ejectment  by  the  city 
and  county  of  San  Francisco  to  recover  the 
possession  of  a  lot  claimed  by  the  city  to 
have  been  reserved  as  a  iire-engine  lot  under 
the  Van  Ness  ordinance,  where  the  plaintiff 
offered  in  evidence  the  several  ordinances  of 
the  common  council,  and  the  map  prepared 
in  pursnance  thereof,  known  as  the  "  Van 
Ness  map,"  which  were  confirmed  and  made 
the  subject  of  judicial  notice  bv  the  act  of 
1858,  and  also  the  report  of  tne  commis- 
noners  who  prepared  the  map,  that  they  had 
selected  twenty-five  lots  in  the  city  for  fire 
parposes.and  designated  their  size,  it  further 
appearing  that  upon  the  map  were  twenty- 
five  spaces,  within  parallel  lines,  similar  to 
the  one  in  question ;  that  upon  some  of  those 
spaces  were  figures  indicating  the  size  of  the 
lots,  to  correBjwnd  with  the  rejwrt  of  the 
commissioners ;  that  from  other  portions  of 
the  map  such  figures  were  intend^  to  rei>re- 
«ent  feet  and  indies ;  that  the  map  was  origi- 
nally white,  and  that  the  spaces  within  the 
parallel  lines  were  originally  colored,  it  is 
sufficiently  shown  that  the  twenty-five  spaces, 
of  which  the  lot  in  question  was  one,  were  re- 
served, under  the  provisions  of  the  ordinance, 
for  public  use  for  engine  lots.  (City  and 
County  of  Ban  Fisncisco  v.  Bradbury,  92  Cal. 
414.) 

44.  The  provisions  of  the  statute  under 
which  the  fire  department  of  San  Francisco 
is  organized  do  not  create  a  liability  on  the 
part  of  the  dty  for  acts  of  negligence  com- 
mitted by  the  members  of  its  fire  department 
vbile  engaged  in  duties  jwrtaining  to  the  de- 

girtment.     (Howard  v.  San  Francisco,  61 
al.62.) 

Fire  department,  questions  lelatiiig  to.  See 
Tire  Department. 

Liabiutv  for  destruction  of  property  to  pre- 
vent conflagration.  See  Municipal  Corpora- 
tions, xin,  4. 

Ordinance  regulating  fire  department  is 
void.    See  Ordinances,  107. 

Tn.  Tralniag-Slilp  la. 

46.  The  board  of  supervisors  of  the  dty  and 
eoanty  of  San  Francisco  has  no  authority,  un- 
der the  act  of  March  16,  1874,  to  accept  from 
the  government  of  the  United  States  a  vessel 
for  a  training-ship  for  boys,  if  the  act  of  Con- 
gress grantii^  the  vessel  contains  provisions 
mconsistent  with  said  act  of  March  16tb. 
(Glass  V.  Asbbury,  49  Cal.  671.) 

Tm.  Taxation. 

,  46.  The  ^neral  revenue  system  provided 
in  the  Political  Code,  which  went  into  effect 
in  1872,  applies  to  the  dty  and  county  of  San 
Francisco.  (Savings  and  Loan  Society  v. 
Austin,  46  Oal.  415,  cited  76  Cal.  276 ;  People 
ex  rel.  Attorney  General  v.  Reis,  76  Cal.  269.) 

47.  Section  9  of  the  act  of  March  18,  1874, 
authorizing  an  assessment  for  taxes  in  the 
dty  and  oountyof  San  Francisco,  after  the 
time  within  which  the  board  of  supervisors 
can  meet  for  the  purpose  of  e<}ualization, 
violates  both  the  state  constitution  and  the 
fourteenth  amendment  to  the  constitution 
of  the  17nit«i  States,  and  its  validity  may  be 
attacked  even  by  one  who  has  failed  to  fur- 

Clu  Diqut,  Vou  liL—ist 


nish  the  statement  required  by  section  3629  of 
the  Political  Code.  (People  v.  Pittsburg 
B.  B.  Co.,  67  Cal.  625.) 

Taxation  under  funding  acts.   See  post,  92. 

Levy  of  tax  in,  when  invalid.  See  Taxa- 
tion, 468. 

Assessment,  time  of,  statute  relating  to  is 
void,  when.    See  Taxation,  216. 

Statute  legalizing  assessments  in.  See 
Taxation,  497. 

Enjoining  sale  for  taxes.  See  Injunctions, 
229. 

Tax  collector,  compensation  of.  See  Taxa- 
tion, 886. 

Statutes  relating  to  licenses  in.  See 
Licenses,  18. 

Intelligence  offices  in,  licensing.  See 
Licenses,  68. 

License  taxes,  payment  into  general  fund. 
See  Licenses,  83. 

License  on  peddlers,  validity  of.  See 
Licenses,  70. 

IX.  PabUe  Squares. 

48.  The  dty  of  San  Francisco  holds  its 
public  squares  in  trust  for  the  public,  and 
the  municipal  authorities  have  no  authority 
to  dispose  of  them  by  way  of  compromise  or 
otherwise.  (City  and  County  of  San  Fran- 
cisco V.  Itsell,  80  Cal.  67.) 

Right  of  claimant  of  outside  land  to  com- 
pensation where  land  taken  for  park.  See 
post,  140. 

La  Fayette  park,  judgment  concerning.  See 
Judgments,  826,  348. 

Parks  in.    See  Public  Parks. 

Dedication  of  squares  in.  See  Dedication, 
80. 

X.  ]few  City  Hall. 

49.  The  act  of  March  24, 1876,  providing  for 
the  completion  of  the  building  known  as  the 
New  City  Hall  in  the  city  and  county  of  San 
Francisco,  is  constitutional.  The  act  is  not 
an  attempt  by  spedal  legislation  to  deprive 
the  supervisors  of  their  discretion  witn  re- 
spect to  a  local  improvement.  The  New  City 
Hall  Commission  continues  in  existence  until 
the  amounts  raised  by  taxation  for  the  New 
City  Hall  funds  have  been  expended  under  the 
contract  made  by  the  commissioners.  (Peo- 
ple V.  Bartlett,  67  Oal.  166.) 

Cited  72  Cal.  412. 

50.  Appeal  from  a  judgment  denying  a  writ 
of  mandamus  to  the  citv  auditor  to  audit  a 
claim  of  the  plaintiffs  allowed  by  the  board 
of  city  hall  commissioners,  July  21, 1880,  for 
professional  services  as  attorney.  Held,  the 
board  of  city  hall  commissioners  had  no  au- 
thority to  employ  or  pay  counsel ;  such  pay- 
ment IS  prohibiteid  by  section  12  of  the  act  of 
March  24th,  which  was  in  force  when  the  em- 
ployment 01  the  plaintiffs  took  place.  (Great- 
bouse  ▼.  Dunn,  60  Cal.  311.) 

61.  Action  to  enjoin  the  payment  oi  money 
to  defendant  Carter  upon  a  "lathing  and 
furring  contract"  with  the  city  hall  commis- 
sioners. Defendants,  "commissioners  of  the 
New  City  Hall,"  published  an  invitation  for 
proposals  for  furnishing  materials  and  doing 
certain  work.  The  notice  declared  that  the 
work  was  to  be  performed  and  the  materials 
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supplied  in  accordance  with  contract  and 
specificationB  mentioned.  Among  the  speci- 
ficationa  was  one  as  to  the  quality  and  manu- 
facture of  the  lathing.  Held,  (1)  the  act  un- 
der which  the  commissioners  were  acting 
contemplated  the  preparation  of  specifica- 
tions before  the  publication  of  notice  for  bids; 
(2)  if  the  commissioners  had  power  to  adopt 
the  specification  there  is  no  question  but  the 
notice  for  bids  was  ia  proper  form  and  pub- 
lished as  required;  (3)  if  the  court  could 
substitute  its  judgment  for  that  of  the  com- 
missioner in  determining  the  kind  of  lathing 
and  where  it  should  be  manufactured,  there 
is  no  evidence  in  the  record  to  show  that  the 
commissioners  were  mistaken,  and  the  court 
cannot  take  judicial  notice  that  the  facts  are 
not  as  found  by  the  commissioners ;  (4)  the 
contract  made  by  the  commissioners  with  the 
defendant  Carter  is  not  void.  (Mulrein  v. 
Kalloch,  61  Cal.  622.) 

62.  Under  the  provisions  of  the  act  of  March 
24, 1876  (Stats.  1876-76,  p.  461),  to  provide  for 
the  completion  of  the  New  City  Hall  in  San 
Francisco,  all  contracts  to  perform  labor 
upon,  or  to  famish  materials  for  the  con- 
struction of,  the  building  must  be  awarded  to 
the  lowest  bidder,  after  proposals  or  bids 
shall  be  called  for  in  the  manner  provided  in 
the  act.    (Carter  y.  Kalloch,  66  Cal.  335.) 

63.  Under  the  supplementary  act  of  April 
3, 1876,  relating  to  tne  construction  of  the 
New  City  Hall  in  San  Francisco,  and  directing 
the  payment  of  certain  outstanding  warrants 
out  of  a  fund  arising  from  the  sale  of  bonds 
referred  to  in  the  act,  it  was  the  duty  of  the 
treasurer  to  pay  the  interest  as  well  as  the 
principal  of  said  warrants,  so  long  as  there 
was  any  money  in  the  fund.  (Jordan  v.  Hu- 
bert, 64  Cal.  280.) 

Indictment  against  commissioners  for  mis- 
conduct in  office.  See  Appeals,  63 ;  Criminal 
Law,  2496. 

Commissioners,  indiotment,  appeal  from. 
See  Appeals,  63. 

XI>  Streets  and  Sewen;  Extcadlngr  iato 
Tide  Water;  Injuries  In;  East,  Chan- 
nel, and  Bay  Streets. 

64.  The  general  street  law  of  March  lA, 
1886,  as  amended  in  1889,  requiring  the  resolu- 
tion of  intention  to  do  street  work  to  be  pub- 
lished and  posted  for  two  days  only,  super- 
seded the  Consolidation  Act,  and  became  the 

foverning  law  of  the  city  and  county  of  San 
'rancisco  as  to  all  matters  provided  tor;  and 
a  resolution  of  intention  to  construct  a  sewer 
within  the  city  limits,  published  and  posted 
as  required  by  the  act  of  1886  as  amended,  is 
not  insufficient  because  not  published  and 
posted  for  five  days,  as  required  by  the  Con- 
solidation Act.  (Anderson  v.  De  tjrioste,  96 
Cal.  404.) 

66.  Under  section  3  of  the  act  of  April  1, 
1872  (Stats.  1871-72,  p.  804),  the  board  of 
supervisors  of  San  Francisco  had  the  power 
to  order  the  construction  of  a  sewer,  or  other 
street  improvement,  extending  through  two 
or  more  streets.  (Mahoney  v.  Braverman,  64 
Cal.  666.) 
66.  Under  the  statutes  of  1871-72,  providing 


for  street  work  in  the  city  and  county  of  San 
Francisco,  an  assessment  for  the  constructioa 
of  a  sewer  for  one  block,  exclusive  of  crossinga, 
on  Montgomery  avenue,  a  street  dedicated 
to  public  use  and  laid  down  on  the  city  map, 
and  which  was  an  open  public  street,  w^itb 
width  and  grade  established,  is  vaUd,  if  made 
against  all  the  lots  fronting  on  said  block  and 
the  proposed  work.  The  limitation  of  th« 
right  to  assess  for  improvements  at  street 
crossings  to  such  streets  as  are  named  and  par- 
ticularly described  in  said  act  does  not  apjJy 
to  an  assessment  upon  lots  fronting  upon  any 
recognized  and  open  public  street  for  the  con- 
struction of  a  sewer  in  front  of  such  lot. 
(Boyle  V.  Tibbey,  82  Cal.  11.) 
Cited  93  Cal.  1^. 

Liabilitv  for  damages  from  sewera.  See 
Municipal  Ciorporations,  XYL 

67.  In  the  plan  of  the  city  of  San  Francisco, 
the  survey  into  blocks,  lota,  and  streeta  ex- 
tended into  the  tide  waters  in  front  of  the 
city,  the  object  of  which  was  to  reach  a  suffi- 
cient depth  of  water,  on  the  land  line,  for  the 
oonvenienoe  of  shipping.  ( Eldridge  v.  Cowell, 
4  Oal.  80.) 

68.  In  the  plan  of  San  Frandsoo  and  the 
survey  of  blocks  and  streeta  into  the  tide 
waters  in  front  of  the  dty  it  was  neoeasarily 
anticipated  that  the  water  lota  would  be  filled 
up  to  a  level  suitable  for  building  or  land  car- 
riage.   (Eldridge  v.  Cowell,  4  Cal.  80.) 

59.  East  street,  San  Francisco,  extends  from 
Folaom  to  Market  street,  the  latter  and  not 
Jackson  street  being  ito  northern  terminus. 
(People  ex  rel.  Burr  v.  Dana,  22  Cal.  11.) 

60.  The  object  of  the  act  of  1851,  commonly 
called  the  "  Water  Lot  Act,"  was  to  proviw 
for  the  disposition  of  the  water  lot  property, 
and  not  to  interfere  with  the  locatitm  of 
streets;  and  the  designation  therein  of  one  of 
the  boundaries  of  that  property,  as  the  "  east- 
ern line  of  East  street  to  its  point  of  intersec- 
tion with  the  northern  line  of  Jackson  street," 
was  not  intended  nor  did  it  operate  to  ex- 
tend East  street  northward  to  Jackson. 
(People  ex  rel.  Burr  v.  Dana,  22  Oal.  11.) 

61.  The  design  and  only  effect  of  the 
twenty-fourth  section  of  the  Consolidation 
Act  is  to  exempt  the  city  and  county  from  the 
liability  for  injuries  which  would  otherwise 
attach  to  it,  by  reason  of  the  exclusive  control 
of  the  streets  and  public  highways,  conferred 
upon  it  by  other  sections  of  the  statute,  and 
to  transfer  such  responsibility  to  indiyidoal 
officers,  agents,  and  employees  of  the  corpo- 
ration.    (Eustace  V.  Jahns,  38  Cal.  3.) 

Oonsolidation  Act  exempto  from  liability. 
See  Streets,  28. 

Street  law  of,  effect  on  of  new  constitutioo. 
See  Streeta,  262. 

Dedication  of  streets  in,  acceptance  not 
necessary.    See  Dedication,  24. 

Acceptance  of  street  in,  eSect  of.  See 
Streets,  46. 

Order  relating  to  acceptance  of  streets.  See  j 
Streets,  43. 

Power  to  open  streets  in.    See  Streets,  67. 

Improvement  of  streets  in.  See  Streeti, 
187,  et  seq. 

(Consolidation  act  as  to  street  improve- 
ments, construction  of.    See  Streeta,  681. 
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Macadamizing,  plankiiig,  and  paving.  See 
Streets,  XII,  2. 

Grades  of  streets  in.    See  Streets,  XI,  1. 

Change  of  grades  in.    See  Streets,  XI,  2. 

Grading  streets  in.    See  Streets,  XI,  3,  a. 

Width  of  streets  in.    See  Streets,  107. 

Dnpont  street,  widening.     See  Streets,  X. 

Consolidation  Act  imposing  x>er8onal  lia- 
bility for  street  assessment  is  void.  See 
Streets,  680. 

City  IS  not  liable  on  street  assessment.  See 
Streets,  540. 

limiting  hours  of  work  on  street  contracts 
in.   See  Pablic  Works. 

Daty  of  repairing  streeta  in.  See  Streets, 
24,et«eq. 

Liability  of  for  repair  of  sidewalks.  See 
Streets,  41. 

Bailroads  in,  dnty  to  keep  streets  in  repair. 
See  Bailroads,  270. 

Streeta  on  city  front  of.    See  Streets,  8,  et 

Fiont  street,  dri-ving  piles  in.  See  Streets, 
22. 

Mariposa  street,  discontinuance  of.  See 
Streets,  54. 

CommisaionerB*  report  on  Second  street  cat. 
See  Streets,  87. 

Saperintendent  of  streets,  natore  of  ofiSoe 
•od  duties.    See  Streets,  57. 

Suit  to  qniet  title  lies  against  street  com- 
miaaioner.    See  Quieting  Title,  92. 

tS.  The  grant  by  the  state  of  its  beach  and 
water  lot  property  in  the  bay  of  San  Francisco 
to  the  city  of  San  Francisco,  by  the  act  of 
March  26, 1851,  did  not  surrender  the  control 
ot  the  state  over  the  navigable  waters  of  the 
barof  which  Channel  street  ia  a  part.  (Payne 
T.EngUih,  79  Cal.  540.) 

63.  The  several  acts  of  the  legidatore  in  re- 
lation to  water  property  in  San  Francisco, 
and  the  establishment  of  Channel  street  as  a 
(Hiblic  highway,  cited  and  discussed  by  the 
court,  and  held  not  to  be  a  surrender  of  such 
light  of  control  on  the  part  of  the  state  to  the 
dty  and  oonnty  of  San  Francisco  as  to  a  por- 
tion of  Channd  street  covered  by  the  naviga- 
ble waters  of  the  bay.  (People  T.  Williams, 
64Ctl.498.) 
Cited  79  Cal.  648. 

Channel  street,  dedication  oi  Bee  Dedica- 
tion, 110. 

Sale  of  Channel  street.    See  post,  166, 167. 

Wharf  in  Channel  street,  control  of  state 
Mrbor  commissionera.    See  Wharves,  47. 

Map  delineating  streets,  ratification  of. 
Me  poet,  196. 

.64.  An  action  to  enforce  the  liability  of  the 
aty  and  county  for  grading  done  on  Bay 
street  in  San  Francisco  in  front  of  the  United 
States  reservation,  under  a  contract  provid- 
I  ug  for  such  work,  is  based  eitlier  on  a  con- 
tract ioonded  on  an  instrument  in  writing, 
or  on  an  obligation  or  liability  arising  oat  of 
u  aasessment  made  in  writing,  both  executed 
u  thia  state,  and  consequently  could  not  be 
barred  by  the  provisions  of  subdivision  1  of 
•wtion879  of  the  Code  of  Civil  Procedure, 
whicb  relates  to  a  contract,  obligation,  or  lia- 
wlity  not  founded  upon  an  instrument  in 
writing,  or  upon  an  instrument  in  writing 
executed  out  of  the  state.    A  plea  of  such 


section,  therefore,  raises  no  issne.  (Onder- 
donk  V.  San  Francisco,  75  Cal.  534.) 

East  street  in,  line  of.  See  Streets,  9,  et 
seq. 

East  street  in  is  a  pablic  street.  Bee 
Streets,  1. 

Dedication  of  East  street.  See  Dedication, 
109. 

Bay  street,  liability  of  San  Francisco  for 
grading  of.    Bee  Streets,  179. 

Xn.  Swinging  ef  Lots  in. 

66.  What  ia  termed  the  "  swinging  of  lots," 
a  measure  adopted  in  pursuance  of  a  resolution 
of  a  public  meeting  in  San  Francisco,  cannot 
change  the  location  of  premises  actually 
granted,  or  impair  the  right  of  the  grantee 
therein.  The  taking  of  a  part  of  a  lot  from 
an  individual  for  the  purpose  of  a  public 
street,  though  it  may,  perhaps,  give  nim  a 
claim  on  the  public  for  compensation,  does 
not  confer  upon  him  the  right  to  encroach  to 
the  same  extent  on  the  land  of  bis  neighbor. 
(Reynolds  v.  West,  1  Cal.  822.) 

Xin.  Indebtedness  of  and  Clnlns  Against} 
Funding  Indebtedness. 

66.  The  act  of  April  15, 1851,  reincorporat- 
ing the  city  of  San  Francisco  by  its  provi- 
sions, continued  the  body  politic  as  a  corpora- 
tion, and  did  not  extinguish  the  debts  ol  the 
city  incurred  under  the  former  charter,  nor 

]  did  its  property  escheat  to  the  state.  An  act 
I  passed  with  such  intention  would  be  uncon- 
stitutional and  void.  (Smith  v.  Morse,  2  Cal. 
624.) 

Consolidation  of  city  and  county,  effect  of 
on  pre-existing  debt.    See  ante,  II. 

Limitation  in  charter  of  power  to  create 
debts,  construction  and  eSect  of.  See  Munici- 
pal Corporations,  IX,  5. 

One-twelfth  Act,  enect  of  on  comi>ensation 
of  deputies.  See  Offices  and  Officers,  146, 
147. 

67.  The  prohibition  against  contracting 
debts  over  a  certain  amount,  contained  in  the 
charter  of  San  Francisco,  applies  to  contracts 
and  appropriations,  but  does  not  affect  liabil- 
ities which  the  law  may  cast  upon  the  city. 
(Holland  v.  San  Francisco.  7  Cat.  361.) 

68.  The  thirty-second  section  of  the  charter 
of  1856  of  the  city  of  San  Francisco  was  de- 
signed as  a  check  upon  the  city  government 
under  that  charter,  leaving  the  previous  in- 
debtedness to  stand  as  a  matter  the  legisla- 
ture could  not  interfere  with.  (Soule  v.  Mo- 
Kibben,  6  Cal.  142.) 

69.  The  limitation  fixed  by  the  thirty-sec- 
ond section  of  the  charter  of  1855  of  San 
Francisco  upon  the  amount  of  indebtedness 
that  coald  be  lawfully  incurred  by  the  city 
refers  only  to  the  indebtedness  under  the 
charter,  not  computing  the  previous  debt 
funded  or  unhinded.  (Soule  v.  McKibben,  6 
Cal.  142.) 

70.  The  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  may,  at  one  vote,  al- 
low several  claims  against  the  city  and  county 


without  the  passage  of  an  ordinance,  even  if 
the  aggregate  of  the  demands  exceeds  five 
hundred  Miliars,  provided  each  demand  is  for 
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a  leas   sum    than    fl-re    hundred    dollars. 
(Sweeny  v.  Maynard,  52  Cal.  468. ) 

Necessity  of  publication  of  appropriation 
oTer  five 'hundred  dollars.  See  Ordinances, 
14, 16. 

71.  The  act  of  the  legislature,  passed  April 
4, 1864,  authorising  the  board  of  supervisors 
of  the  city  and  Cuunty  of  San  Francisco  to 
compromise  and  settle  all  claims  upon  the 
part  of  the  Western  Pacific  Railroad  Com- 
pany and  the  Central  Pacific  Railroad  Com- 
pany, for  bonds  claimed  by  said  companies, 
of  said  city  and  county,  under  the  act  of 
April  22, 1863,  fully  empowered  said  board  of 
supervisors  to -make  a  settlement  with  said 
Central  Pacific  Railroad  Company,  by  the 
terms  of  which  the  company  released  its 
claim  for  the  six  hundred  tnousand  dollars  of 
bonds  claimed  under  the  act  of  1863,  and  ac- 
cepted in  place  thereof  bonds  of  said  city  and 
county  to  the  amount  of  four  hundred  thou- 
sand dollars,  and  the  cit^  and  county  re- 
leased its  right  to  stock  in  the  company, 
and  withdrew  its  subscription  to  the  cap- 
ital stock  of  the  same.  Said  act  also  fully 
empowered  and  authorized  the  said  city  and 
county  to  compromise  with  the  Central  Pacific 
Railroad  Company,  without  compromising 
with  the  Western  Pacific  Railroad  Company 
also.  ( People  ex  rel.  Central  Pac.  R.  R.  Co. 
V.  Coon,  26  Cal.  635.) 

Cited  27  Cal.  678;  42  Cal.  667. 

72.  City  cannot  set  up  right  in  state  to  de- 
feat claim  against  her.  Ii  her  right,  title, 
and  interest  in  property  has  been  sold  by  the 
sheriff,  and  the  state  has  any  right,  the  latter 
can  assert  it  when  she  chooses  to  have  it  as- 
certained. (Smith  V.  Morse,  2  Cal.  624.) 
Cited  16  Cal.  686,  587,  617,  636. 

78.  A  judgment  obtained  in  April,  1864, 
against  the  board  of  supervisors  of  San  Fran- 
cisco county,  in  an  ordinary  common  law  ac- 
tion, was  not  a  judgment  against  the  former 
county  of  Ban  Francisco.  (Hastings  v.  San 
Francisco,  18  Cal.  49.) 

Mandamus  to  compel  auditor  to  allow  de- 
mand.   See  Mandamus,  156,  et  seq. 

Supervisors,  duty  to  pay  judgments.  See 
Supervisors,  37,  et  seq. 

Act  authorizing  and  directing  payment  of 
claims  by.    See  Constitutional  Law,  308. 

Mob,  claim  for  injury  from  need  not  he 
presented.    See  Municipal  Corporations,  172. 

Claim  for  injuries  through  negligent  con- 
struction of  sewer  need  not  be  presented.  See 
Municipal  Corporations,  193. 

Presentation  of  claim  before  suit.  See 
Municipal  (Jorporations,  191,  et  Seq. 

74.  The  first  charter  of  the  city  of  San  Fran- 
cisco does  not  authorize  the  creation  of  a  sink- 
ing fund  commission  in  terms;  nor  is  there 
any  clause  under  which  it  can  be  exercised 
even  by  implication.  (Smith  v.  Morse,  2  Cal. 
624.) 

76.  The  act  of  April  16, 1860,  incorporating 
the  city  of  San  Francisco,  did  not  confer  upon 
the  common  council  of  that  city  the  power  to 
create  by  ordinance  a  sinking  fund  to  pay  the 
indebtedness  of  the  city,  nor  did  it  confer 
upon  said  common  council  the  power  to  con- 
vey, by  ordinance,  the  city  front  or  wharves 


in  the  harbor  to  said  board  of  commissionera 
of  the  sinking  fund.  (People  ex  rel.  Harbor 
Commrs.  v.  Broadway  Wharf  (^.,  81  CaL  SB.) 
Cited  36  Cal.  708. 

76.  The  act  of  May  1, 1861,  fundins  the  debt 
of  the  city,  is  unconstitutional,  solar  aa  the 
rights  of  tne  plaintifi  are  affected  thereby ; 
and  the  levy  and  sale  on  a  judf^ent  rendered 
before  are  regular  and  valid.  (Smith  v. 
Morse,  2  Cal.  524,  cited  6  Cal.  76;  Wheeler  t. 
Miller,  16Cal.  1:!4.) 

77.  The  act  of  1858,  amendatory  of  the  act 
of  May  1, 1851,  authorizing  the  funding  of  the 
floating^  debt  of  the  city  of  San  Francisco,  and 
to  provide  for  the  payment  of  the  same,"  is 
constitutional.  The  amendment,  that  the 
oommissioners  may  purchase  stock  at  five  per 
cent  above  par,  does  not  affect  injarioualy 
the  creditors  under  the  act  of  1851.  (Thorn- 
ton  V.  Hooper,  14  Cal.  9.) 

Cited  20  Cal.  658. 

78.  The  act  of  May  1, 1861,  aathoriring  "  the 
funding  of  the  floating  debt  of  the  city  of  San 
Francisco,"  is  substantially  a  trust  deed, 
whereby  she  agrees,  on  a  valuable  consider- 
ation, to  place  in  the  hands  of  certain  trus- 
tees so  much  of  her  revenue  and  property,  to 
be  applied  by  the  trustees  to  the  redempticm 
of  her  obligations,  in  the  mode  and  according 
to  the  terms  of  her  agreement.  (People  ex 
rel.  McLane  v.  Bond,  10  Cal.  663.) 

Cited  19  Cal.  184. 

79.  The  act  being  of  this  character,  it  was 
not  competent  for  the  legislature  to  substan- 
tially change  its  terms,  without  the  sanction 
of  the  creditors.  (People  ex  rel.  McLane  v. 
Bond,  10  Cal.  663.  cited  14  Cal.  12, 19  Cal.  23; 
Board  of  Education  v.  Fowler,  19  Cal.  11.) 

80.  The  act  of  May  1,  1861,  providing  for 
the  funding  of  the  floating  debt  of  the  city 
of  San  Francisco,  authorizing  a  contract  b^ 
tween  the  city  and  her  creditors,  and  the 
contract  having  been  executed,  its  obliga- 
tions cannot  be  impaired  by  any  subsequent 
modification  or  repeal  of  the  act.  (Babcock 
V.  Middleton,  20  Cai.  643;  People  ex  rel.  Tal- 
laot  ▼.  Wood,  7  Cal.  679,  citod  10  Cal.  570.) 

81.  The  provisions  of  the  act,  which  are 
mere  legislative  modes  to  give  effect  to  the 
substantial  purposes  of  the  act,  may  be 
altered,  provided  the  alteration  does  not 
affect  the  security  of  the  creditors,  who  have 
accepted  the  bonds  of  the  city  under  the  act. 
(Babcock  v.  Middleton,  20  Cal.  643.) 

82.  The  act  of  1851  is  a  law  as  well  as  a  con- 
tract. And  those  provisions  which  are  mere 
modes  of  giving  effect  to  the  substantial  pur- 
poses of  the  act  may  he  revised  and  altered. 
The  constitution  forbids  impairing  the  obli- 
gation of  contracts,  but  does  not  inhibit  legis- 
lation respecting  them.  (Thornton  v.  Hooper, 
14  Cal.  9.) 

83.  The  execution  hy  the  city  of  San  Fran- 
cisco of  the  bonds  autnorized  by  the  Funding 
Act  of  May  1,  1851,  in  pursuance  of  and  to 
give  effect  to  the  act  amounts  to  an  accept- 
ance by  the  corporation  of  the  act  of  the  legis- 
lature in  all  its  parts;  and  this  would  be 
sufficient  to  give  validity  to  the  entire  act,  if, 
by  force  of  the  legislative  will  alone,  the  act, 
as  a  conveyance  of  the  property  of  the  city, 
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would  not  be  effectual.      (Board  of  Educa- 
tion V.  Fowler,  19  Cal.  11.) 

84.  The  commissionerB  of  the  funded  debt 
of  the  citr  of  San  Francisco  are  not  private 
agents ;  tney  are  public  ofScers,  clothed  with 
important  trusts,  for  the  due  administration 
of  which  they  have  executed  bonds,  with 
tecnrity.  (County  of  San  Francisco  t.  Fund 
CJommrs.,  10  Cal.  585.) 

85.  The  commissioners  of  the  funded  debt 
of  San  Francisco  are  not  officers  within  the 
meaning  of  article  XI,  section  7,  of  the  con- 
■titation,  and  the  term  during  which  the 
conunissionera  are  authorised  to  act  is  not 
limited  to  four  years.  ( People  ex  rel.  Garlton 
V.  Middleton,  28  Cal.  603.) 

Cited  79  Cal.  113 ;  3  Dak.  417. 

86.  The  act  of  May  1, 1851,  authorisint;  the 
landing  of  the  floating  debt  of  San  Francisco, 
confers  the  power  on  five  commissioners,  and 
though  a  majoritT  may  control,  yet  it  is  neces- 
sary that  all  should  meet  and  consult,  or  have 
notice  of  the  meeting,  that  they  may  attend 
if  they  desire.  (Leonard  t.  Darlington,  6 
Cal.  123.) 

87^  The  Funding  Act  of  1851  gives  consider- 
able discretion  to  the  commissioners  in  the 
execution  of  their  trust,  and  directs  that  dis- 
cretitHi  to  be  exercised  for  the  benefit  of  the 
city;  and  an  arbitrary  exercise  of  this  au- 
thority, by  such  partial  discriminations  as 
voold  throw  the  whole  burden  upon  particu- 
lar portions  of  this  property  thus  afiected, 
even  if  legal,  is  not  to  be  anticipated. 
Whether,  in  the  exercise  of  this  power,  the 
pablic  interest  involved  in  the  freeing  of  large 
masses  of  city  property  from  such  burdens, 
by  some  equitable  apportionment  of  the  com- 
mon charge,  would  not  be  for  the  public  in- 
terest, is  a  matter  which  addresses  itself  to 
the  consideration  of  those  interested,  and 
which  this  coort  is  not  called  upon  to  decide. 
(Board  of  Education  v.  Fowler,  19  Cal.  11.) 

88.  Whether  the  statute  of  limitations  runs 
•gainst  a  trust  like  this  of  the  commission- 
erg  of  said  funded  debt,  and  whether  they 
may  not  pay  claims  barred,  query?  (People 
«x  rel.  Davxs  ▼.  Middleton,  14  Cal.  640.) 

ComissionerB,  title  of  to  beach  and  water  lot 
property.    See  post,  XIV,  10,  d. 

Commissioners,  power  of  to  sell  beach  and 
water  lots.    See  post,  XIV,  10,  e. 

Power  to  convey  school  lota.  See  post, 
XV. 

Enjoining  sale  by  public  debt  commis- 
nonera.    See  Injunctions,  II,  11. 

89.  If,  under  the  act  of  1858,  amendatory  of 
uw  act  of  May  1, 1851,  a  large  surplus  accu- 
molates,  it  may  be  applied  to  the  purchase  of 
bonds,  eveu  if  no  provision  exist  in  the  act  for 
)V(lgment  before  the  bonds  are  due.  (Thorn- 
ton v.  Hooper,  14  Cal.  9. ) 

90.  Board  of  supervisors  have  no  control 
over  treasurer  in  payment  of  interest  and 
^nndpal  of  the  sinking  fund  of  that  city. 
The  allowance  or  disallowance,  auditing  or 
refoaing  to  audit,  of  the  board,  are  alike  im- 
material. (Peopleexrel.Tallant  V.San  Fran- 
o»eo  County,  12  Cal.  300. 

91.  The  city  assessor  and  the  city  treasurer, 
by  the  act  of  1851,  are  put  in  direct  relations 


with  the  commissioners,  and  clear  and 
definite  duties  are  assigned  to  them,  respec- 
tively, of  a  simple  ministorial  charactor.  No 
one  else  is  authorized  to  intervene  between 
them,  or  to  disturb  their  relations.  Neither 
the  old  city  government,  nor  the  present  city 
and  county  government,  neither  the  mayor 
and  council,  nor  the  board  of  supervisors, 
have  any  authority  to  prevent  the  instant 
payment  of  this  fund  by  the  treasurer,  in 
pursuance  of  law,  to  the  commissioners. 
(People  ex  rel.  McLane  v.  Bond,  10  Cal.  563, 
citod  10  Cal.  584, 12  Cal.  300;  People  ex  rel. 
Tallant  v.  Tillinghast,  10  Cal.  584,  cited  14 
Cal.  11, 12,  19  Cal.  194.) 

92.  There  is  nothing  in  the  act  of  1866,— 
which  simply  alters  the  mode  of  levj'ing 
taxes,  the  result  not  being  changed, — which, 
in  aubetancej  conflicts  with  the  act  of  1851  in 
those  provisions  which  offered  a  security  to 
the  creditors  for  their  debts.  It  is  just  as 
clear  that  the  law  does  not  contomplato  the 
imposition  of  double  taxation  in  any  one  year 
for  the  purpose  of  raising  the  money  provided 
for  by  the  act  of  1851 ;  and,  therefore,  the 
terms  of  ttie  act  of  1856,  in  this  respect,  super- 
sede those  provisions  in  the  act  of  1851  which 
declare  the  duty  of  the  assessor  to  add  to  the 
list  the  several  sums  of  money  which  are  in- 
tended to  be  raised  by  the  act  of  1861.  (Peo- 
ple ex  rel.  MoLane  v.  Bond,  10  Cal.  563. ) 

98.  In  a  bUl  to  enjoin  the  issuance  of  bonds 
of  the  city  and  county  of  San  Francisco 
bv  the  fund  commissioners  created  by  the  act 
of  April  20, 1858,  for  the  claims  approved  by 
the  board  of  examiners,  it  is  necessary  that 
some  of  the  persons  to  whom  the  bonds  are 
to  be  issued  should  be  made  parties  to  the 
action.  (Hutchinson  T.  Burr,  12  Cal.  103.) 
Cited  12  Cal.  106. 

94.  The  rule  which  governs  and  alone  en- 
titles the  parties  to  intervene  to  restrain  the 
proceedings,  or  control  the  action  of  the  trus- 
tees of  the  funded  debt,  is,  that  the  fund  is  in 
danger  of  being  wasted  or  impaired ;  or  that  a 
liability  will  be  incurred,  or  an  injury  done 
by  threatened  or  probable  malfeasance,  for 
which  the  agents' Dond  or  personal  responsi- 
bility would  afford  no  probable  or  adequate  re- 
dress. Until  this  is  shown,  no  injunction  can 
issue  to  prevent  them  as  such  commissioners 
from  receiving  the  trust  fund.  (County  of 
San  Francisco  v.  Fund  Commrs.,  10  Cal.  585.) 

Execution  against,  sale  of  beach  and  water 
lots  on.    See  post,  XIV,  10,  f. 

Execution  against,  sale  of  realty  on.  See 
post,  XIV,  9. 

Lease  uf  wharves  by  funded  debt  commis- 
sioners.    See  Wharves,  VIII. 

Interest  of  funded  debt  commisflionen  in 
wharves.    See  Wharves,  VIII. 

Xrv.  LniB  In. 

t,  Titl»  of  City  to:  Control  Of  or;  Extoirt  of:  Cou- 
Urmation  of  and  Sunroy. 

96.  Before  the  military  occui>ation  of  Cali- 
fornia by  the  armv  of  the  United  States  San 
Francisco  was  a  Mexican  pueblo,  or  munici- 
pal corporation,  and  was  invested  with  title 
to  the  lands  within  her  boundaries.  (Cohaa 
V.  Raisin,  3  Cal.  443.) 
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Cited  6  Oal.  807,  402;  7  Oal.  848;  8  C3al.  187, 

199;  15  Cal.  589,  617. 

96.  The  occupation  and  Bubsequent  aoqnisi- 
tion  of  California  by  the  United  States  did  not 
suspend  or  determine  any  rights  or  interest 
of  San  Francisco  in  such  lands.  And,  if  any 
interest  passed  to  the  government  of  the 
United  States  by  the  said  acquisition,  it  has 
been  reconveyed  by  the  act  of  Congress  of 
Ifarch  3. 1851,  entitled  "An  act  to  ascertain 
and  settle  the  private  land  claims  in  Califor^ 
nia."    (Cohas  v.  Raisin,  8  Cal.  443.) 

Cited  5  Cal.  807;  15  Cal.  569. 

97.  The  title  of  the  city  of  San  Francisco  to 
the  pueblo  lands,  as  successor  to  the  pueblo 
of  San  Francisco,  was  not  an  indefeasable 
estate,  nor  strict  ownership,  bat  was  a  re- 
stricted and  qualified  right  to  iJienate  por- 
tions of  the  lands  to  the  inhabitants,  and  to 
devote  the  residue  to  public  uses,  and  was  in 
the  nature  of  a  trust  for  the  benefit  of  the  in- 
habitants; and  its  right  of  disposition  and 
use  was  in  all  particulaia  subject  to  the  con- 
trol of  the  government.  (Baker  v.  Brickell, 
87  Cal.  329.) 

96.  Neither  the  former  pueblo  nor  the  city 
and  county  of  San  Francisco,  as  its  successor, 
ever  held  an  indefeasible  proprietary  interest 
in  the  pueblo  lands.  Such  lands  are  held  in 
trust  for  certain  municipal,  purposes.  (San 
Francisco  v.  Canavan,  42  Cal,  641.) 
Cited  92  Cal.  17. 

99.  City  of  San  Francisco  SQCceeded  to 
rights  of  pueblo  of  Yerba  Buena  in  the  lands 
of  the  pueblo,  and  these  lands  were  held  in 
trust  for  the  public  use  of  the  city.  (Hart  v. 
Burnett,  15  Cal.  530,  cited  20  Oal.  450;  Fulton 
T.  Hanlow,  20  Cal.  450,  cited  42  Cal.  556.) 

100.  Pueblo  of  San  Francisco  derived  its 
title  to  its  land  from  the  grant  of  the  govern- 
ment of  Mexico,  and  not  from  the  United 
States,  whose  patent  is  not  an  original  grant, 
and  did  not  emanate  from  the  source  of  title, 
and  was  not  necessary  to  invest  title  in  the 
city,  but  is  a  mere  acknowledgment  that  the 
pueblo  bad  title  under  the  Mexican  govern- 
ment, which  existed  at  the  cession  of  the  ter- 
ritory, and  is  a  release  of  all  claim  of  the 
United  States  to  the  property  found  by  its 
tribunals  to  have  been  so  vested  in  the 
pueblo.  (United  Land  Assn.  v.  Knight,  85 
CW.448.) 

101.  The  municipal  lands  and  the  trusts  on 
which  they  were  held  were  public  and  muni- 
cipal in  tneir  nature,  and  were  within  the 
control  and  supervision  of  the  state  sov- 
ereignty, and  the  federal  government  had  no 
such  control  or  supervision.  (Hart  v.  Bur- 
nett, 15  Cal.  530.) 

CHted  18  Cal.  673,  614 ;  42  Cal.  666,  659. 

Federal  government  cannot  control.  See 
post,  145. 

102.  The  decree  of  the  circuit  court  of  the 
United  States,  confirming  to  the  city  of  San 
Francisco  four  square  leagues  of  pueblo  lands, 

'  did  not  confirm  to  said  city  land  which  by 
executive  proceedings  had  iieen  reserved  for 

fublic  uses  by  the  United  States.    (Naglee  v. 
aimer,  50  Cal.  641.) 

103.  The  confirmation  of  the  title  of  the 
city  of  San  Francisco  by  the  board  of  United 


States  land  oommissionerB,  and  the  itiirmirwil 
of  the  appeal  by  the  attorney  general,  hava 
settled  that  no  title  to  lands  within  the  limita 
of  that  city  can  hereafter  be  acquired  from  the 
United  States.    (Norton  v.  Hyatt,  8  C^.  539.) 

104.  The  patent  from  the  United  States  gov- 
ernment to  the  city  and  county  of  Saa  Fran- 
cisco for  pueblo  lands  confirmed  to  it  under 
the  acts  01  congress  of  March  3,  1851,  and  of 
July  1,  1864,  by  the  decree  of  the  United 
States  circuit  court,  which  patent  conforms  in 
its  description  of  the  lands  gnmted  to  the 
final  survey  made,  as  provided  in  the  latter 
act,  in  accordance  with  the  instructions  of 
the  commissioner  of  the  general  land-ofi5oe,  is 
conclusive  evidence  as  against  the  state  of 
California  of  the  right  of  the  city  and  county 
of  San  Francisco  to  all  the  lands  embraaed 
within  the  exterior  limits  of  the  survey,  in- 
cluding tide  lands  lying  below  the  line  of 
ordinary  high  tide.  (People  v.  City  and 
County  of  San  Francisco,  75  Cal.  388.) 

Cited  85  Cal.  462,  et  seq ;  91  Cal.  402. 

105.  The  act  of  Congress  of  1861  operates  as 
a  grant  to  the  city  of  Ban  Francisco  of  all  the 
vacant  landa  witnin  her  limits,  and  the  con- 
firmation of  the  United  States  land  comm» 
sion  is  final  as  to  the  boundaries  therein  laid 
down,  the  appeal  therefrom  having  been  di^ 
missed.  (Welch  v.  Sullivan,  8  Cal.  165.) 
Cited  16  Cal.  688,  619;  4  N.  Mex.  307. 

What  are  municipal  lands  of  San  Francisoo, 
See  ante,  lU. 

Point  San  Jose  military  reservation,  grant 
of  to  city.    See  post,  XIV,  11. 

Congressional  grant  of  lands  within  Van 
Ness  ordinance.    See  X)oet,  XIV,  7,  b. 

Legal  title  to  outside  lands.  See  post, 
XIV,  4. 

Grant  by  congress  in  trust  for  claimants  d 
outside  land.    See  post,  XIV,  4. 

Priority  between  title  by  Mexican  grant 
and  pueblo.    See  post,  XIV,  2. 

Qrant  of  water  front  and  beach  and  water 
lots.    See  poet,  XIV,  10,  b. 

Pueblo  lands  in.     See  Mexican  Lands,  IL 

Patent  to,  conclusiveness  of.  Bee  Stare  De- 
cisis, 23. 

Conveyance  of  pueblo  lands,  power  of  legis- 
lature.   See  Mexican  Lands,  4zl,  et  seq. 

Jurisdiction  of  supreme  court  of  United 
States  on  dedsion  concerning  pueblo  rigbts. 
See  Appeals.  3374. 

Military  leservation  in.  See  Military  Res- 
ervations, 1. 

2.  Htxiean  Orcurt  in. 

106.  Where  a  Mexican  grant  to  land  situ- 
ated within  the  limits  of  me  city  and  county 
of  San  Francisoo  was  confirmed  Dy  the  board 
of  United  States  land  commissioners,  and,  to- 
gether with  the  survey  thereof,  was,  in  186it, 
affirmed  by  the  United  States  district  coait, 
and,  on  appeal,  said  survey  was  confirmed  by 
the  supreme  court  of  the  United  States,  held, 
that  under  the  provisions  of  the  act  of  Con- 
gress approved  June  14, 1860,  as  against  thoee 
claiming  under  the  party  who  contested  said 
survey  in  the  district  court  and  on  said  ap- 
peal, and  who  claimed  title  thereto  under  the 
Van  Ness  ordinance,  the  successors  in  inter- 
est of  the  grantee  of  said  land  acquired  thereby 
such  title  thereto,  without  a  pa^nt  from  th* 
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United  States,  as  to  maintain  an  action  of 
ejectment  therefor.  (Bemal  t.  Lynch,  86  Cal. 
135.) 

Cited  44  OaL  576,  578;  40  Col.  537;  00  Cal. 
524. 

107.  In  sach  case  the  decree  confirming 
the  snrvey  was  an  adjudication  that  said  land 
mentioned  in  the  decree  confirming  the  claim 
was  properly  located  and  correctly  surveyed ; 
and  the  contestant  of  said  survey,  haying 
made  tumseU  a  party  to  the  proceeainc  for  its 
confirmation,  neither  he  nor  those  cwiming 
under  him  can  bo  permitted  to  collaterally 
Question  the  decree.  (Bemal  t.  Lynch,  36 
CU.135.) 

108.  Conceding  that  said  contestant  ac- 
quired to  said  land,  bv  yirtne  of  the  Van  Nees 
ordinance,  all  the  title  which  the  city  of  San 
nancisco  held  to  it  as  pueblo  land,  yet,  as 
under  said  act  of  Congress  of  1860  said  decree 
of  confirmation  was  made  the  equivalent  of  a 
patent  issued  by  the  United  States,  the  con- 
firmee thereby  acquired  the  title  of  the  United 
States,  and  hiis  title  ao  acquired  was  unaffected 
by  the  act  of  Congress  of  1864,  entitled  "An 
act  to  expedite  the  settlement  of  titles  to  lands 
in  the  state  of  California."  The  claim  of  the 
confirmee  was,  by  the  decree  of  confirmation, 
established  as  a  bona  fide  claim,  and  was 
therefore  within  the  protection  accorded  to 
bona  fide  claims  by  the  fifth  section  of  said 
last-named  act.  (Eernalv.Lynch,  36Cal.  186.) 

109,  It  does  not  follow,  because  the  inchoate 
title  of  the  pueblo  of  which  said  land  was  a 
part  was  older  than  the  Mexican  grant  under 
which  said  confirniee  claimed  the  same,  that 
the  former  was  the  better  title.  The  decree 
by  which  the  title  of  the  city  of  San  Francisco 
was  confirmed  to  said  pueblo  expressly  ex- 
cepted Mexican  grants  from  its  operation; 
moreover,  the  exercise  of  the  power  by  the 
governors  of  California  under  the  Mexican 
government  to  grant  lands  within  pueblos 
DM  been  so  long  acquiesced  in,  and  so  many 
titles  depend  upon  a  recognition  of  the  power, 
that  it  ought  not  now  to  be  drawn  in  aues- 
tion,  except  upon  the  most  cogent  consiaera- 
tione.    (Bemal  v.  Lynch,  86  Cal.  136.) 

Pneblo  lands  in,  and  conveyance*  of.  See 
Mexican  Lands,  II. 

Power  of  alcaldes  to  make jmtnt  after  con- 
qneet.    See  Mexican  Lands,  Q,  4,  a. 

Pueblo,  grant  by  justice  of.  See  Mexican 
Lands,  428,  429. 

Grant  by  justice  to  husband  is  separate 
property.    See  Husband  and  Wife,  141. 

Sale  of  pueblo  lands  at  auction.  See  Mex- 
ican Lands,  471. 

Title  passinK  by  pueblo  grant.  See  Mexican 
Lands,  11,  4,  fi. 

Mission,  pueblo  grant  in.  See  Mexican 
Lands,  445,  446,  459. 

Confirmaiion  of  pneblo  grants  in.  See 
Mexican  Lands,  II,  5. 

Alcalde  grant,  who  may  question.  See  Mex- 
ican Lands,  473.  474.  ' 

Alcalde  grants  in,  presumption  in  fovor  of. 
See  Mexican  Lands,  II,  4, 1. 

Book  A  of  original  grants  as  evidence.    See 
Mexican  Lands,  494. 
Presnmption  from  Blotter  B  as  to  alcalde 

giants.    See  Mexican  Lands,  495. 


City  is  not  liable  on  covenants  in  alcalde 
grant.    See  Mexican  Lands,  487,  488. 

S.  Claims  Und»r  Siatutt  of  Umitatlont, 

110.  The  act  of  March,  1864  (Stats.  1863-64, 
p.  149),  in  relation  to  limitations  of  actions 
lor  the  recovery  of  real  estate  in  the  city  and 
comity  of  San  Francisco,  is  not  unconstitu- 
tional.   (Brooks  v.  Hyde,  37  Cal.  866.) 

Adverse  possession  of  land  leserved  for 
Bchoolhonses.    See  post,  324. 

111.  A  claim  to  land  within  the  boundaries 
of  the  former  pueblo  of  San  Francisco,  taken 
up  under  the  statutes  of  this  state,  iis  Toid. 
(Judson  V.  Malloy,  40  Cal.  299.) 

112.  The  holder  of  a  title  derived  from  such 
claim,  though  in  possession  of  a  part  of 
the  lands,  and  claiming  title  to  the  whole, 
upon  the  rule  of  Hicks  v.  Coleman,  25  Cal. 
122,  does  noi  come  within  the  proviso  to  the 
sixth  section  of  the  statute  of  limitations  of 
1856,  nor  the  second  proviso  to  the  sixth  eeo 
tion  of  the  amendatory  act  of  1863.  (Judson 
V.  Malloy,  40  Cal.  299.) 

113.  In  an  ejectment  suit  by  the  state,  for 
land  in  San  Francisco  outside  of  the  red  line, 
where  a  defendant  claimed  the  title  under  the 
statute  of  limitations,  and  relied  upon  the  ad- 
verse possession  of  his  pantors,  but  it  ap- 
peared that  his  deeds  either  called  for  land 
difierent  from  that  sued  for,  or  were  void  for 
uncertainty  of  description,  held,  that  he  did 
not  connect  himself,  by  means  of  such  deeds, 
with  the  poBsesBion  of  his  grantors.  (People 
V.  Klumpke,  41  Cal.  263.) 

114.  The  statute  of  limitetions  aa  to  the 
pueblo  lands  in  the  city  of  San  Francisco  did 
not  commence  to  run  until  the  passage  of  the 
act  of  Confess  of  July  1 ,  1864,  granting  and 
relinqnishmg  the  title  to  the  city.  (Hoadley 
V.  San  Francisco,  50  Cal.  266.) 

CKted  64  Cal.  600;  93  Cal.  246. 

116.  An  action  may  be  brought  and  main- 
tained to  recover  possession  of  land  within 
the  pueblo  of  San  Francieco,  by  one  holding 
title  derived  from  the  pueblo,  at  any  time 
within  five  years  after  the  issuance  of  a  patent 
for  the  pueblo  lands  by  the  United  States. 
(Davis  V.  Davis,  26  Cal.  23.) 
Cited  33  Cal.  470;  43  Cal.  201,294;  60  Cal. 

521;  63  Cal.  11. 

116.  The  Btatnto  of  limitations  did  not 
commence  running  against  the  city  of  San 
Francisco,  with  reference  to  the  pueblo  lands 
confirmed  to  it  by  the  decree  of  the  circuit 
court  of  the  United  States,  May  18,  1865, 
until  after  the  passa^  of  the  act  of  (Congress 
of  March  8,  1866,  quieting  the  title  of  the  city 
to  said  lands.  (McManus  v.  O'^uUivan,  48 
Cal.  7.) 

Cited  57  Cal.  67;  64  Cal.  600. 

117.  Even  if  the  perfect  grant  had  conveyed 
the  pueblo  title,  wnich  was  confirmed  to  the 
city  Dy  the  act  of  <3ongres-8  of  18«j6,  and  the 
benefit  of  that  confirmation  has  inured  to 
the  holder  of  the  perfect  grant,  either  as  a 
trust  or  as  a  title,  his  right  of  action  to  enforce 
the  trust  or  to  recover  the  land  then  accrued, 
and  the  statute  then  began  to  run  against  his 
right  of  action,  either  in  equity  or  at  law. 
((Jhm  V.  San  Francisco,  92  Cal.  487.) 
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118.  Person  in  mere  naked  poeeession  of 
pueblo  land  in  San  Francisco,  and  whose 
claim  is  not  connected  with  the  title  of  the 
city,  and  who  was  ousted  in  1861  by  a  party 
who  thence  held  adversely  to  him,  cannot  in- 
sist that  such  party  shall  be  deprived  of  the 
benefit  of  the  statute  of  limitations,  because 
holding  in  subordination  to  the  title  of  the 
city.    TMcManns  v.  O'Sullivan,  48  Cal.  7.) 

Presumption  as  to  title  arising  from  poe- 
aession.    See  Mexican  Lands,  506,  et  seq. 

Adverse  possession  of  engine  lot  reserved 
under  Van  Ness  ordinance.  See  Adverse  Pos- 
session, 154. 

4.  Outtidt  Lands  in;  KighU  of  Claimant*:  Orant 
by  Congnaa  in  Tratt  for. 

119.  L^fal  title  to  outside  lands  in  San 
Francisco  passed  to  the  United  States  from 
Mexico  upon  the  acquisition  of  California, 
and  passed  to  the  city  by  the  act  of  Congress 
of  March  8, 1866,  upon  the  trosta  set  forth  in 
said  act,  in  favor  of  persons  in  bona  fide 
actual  possession  of  the  same  at  the  date  of  its 
passage,  by  themselves  or  by  their  tenants. 
(Baker  v.  Brickell,  87  Oal.  829.) 

120.  The  act  of  Congress  of  March  8, 1866, 
granting  to  the  city  and  county  of  San  Fran- 
cisco the  right  of  the  United  States  to  pueblo 
lands  within  its  limits,  to  hold  in  trust,  to  dis- 
pose of,  and  convey  the  same  to  parties  in  the 
Dona  fide  actual  possession  thereof   on  the 

Sasst^  of  the  act,  Dy  themselves  or  tenants, 
mit^  the  rights  of  possessors  to  such  quan- 
tities and  such  terms  and  conditions  as  the 
legislature  of  the  state  of  California  might 
prescribe,  and  no  municipal  ordinances  not 
ratified  or  confirmed  by  the  legislature  could 
confer  any  rights  upon  such  possessor.  (New- 
man V.  City  and  Ck>nnty  of  San  Francisco,  92 
Oal.  878.) 

121.  The  words  "  bona  fide  actual  posses- 
sion," in  the  act  of  Congress,  passed  March 
8,  1866,  to  quiet  the  title  to  certain  lands 
within  the  corporate  limits  of  the  city  of  San 
Francisco,  mean  a  possession  which  is  bona 
fide  as  against  adverse  claimants,  and  not  as 
against  the  government.  (Iburg  v.  Suanet, 
47  Cal.  265.) 

122.  One  who  claims  title  to  pueblo  lands 
in  San  Francisco  as  a  bene^ciary  under  the 
act  of  Congress  of  March  8,  1866,  and  of 
Older  No.  8W),  must  show  that  his  'possession 
on  the  8th  of  March,  1866,  was  bona  fide. 
(McCreery  v.  Sawyer,  52  Cal.  257.) 

123.  A  person  who  was  in  possession  of 
pueblo  lands  in  San  Francisco  prior  to  1861, 
out  who  was  ousted  therefrom,  did  not  be- 
come a  beneficiary  under  the  act'  of  Congress 
of  March  8.  1866,  and  ordinance  No.  800  of 
said  city,  and  the  act  of  the  legislature  cun- 
firming  it,  unhsa  he  had  recovered  possession. 
(McManns  v.  O'Sullivan,  48  Cal.  7.) 

Cited  74  Oal.  844. 

124.  Where  a  conveyance  was  made  by  the 
city  in  pursuance  of  the  act  of  Congress  of 
1866,  and  of  order  800  and  ordinance  822  of 
the  boEird  of  supervisors,  and  of  the  acts  of  the 
legislature  of  1868  and  1870  ratifying  said 
oraer  and  ordinnnce,  to  a  pwson  in  actual  pos- 
session of  outside  lands,  U  it  does  not  appear 
that  any  suit  was  pending  against  such  per- 


son in  r^;ard  to  the  land,  it  will  be  presumed 
that  no  suit  existed,  and  that  the  poweeaicm 
was  bona  fide.  (Baker  v.  BrickeU,  87  CaL  329.) 
185.  The  mere  possession  of  outside  lands 
bv  a  husband,  who  died  before  the  passage  of 
the  act  of  Congress  of  1866,  when  the  title  waa 
in  the  Unit^  States,  conferred  no  rights 
upon  him  or  his  heirs,  nor  could  he  be  the 
recipient  of  a  grant  after  bis  death ;  bat  the 
donation  given  by  the  act  inured  directly  to 
the  surviving  wife,  who  was  then  in  bona  fide 
possession.    (Baker  v.  Brickell,  87  CaL  329.) 

126.  The  grant  of  Congress  by  said  act  to  the 
city  was  intended  to  be  made  m  trust  for  the 
head  of  a  family  residing  on  the  lands,  and 
inured  to  the  benefit  of  a  survivii^  wife  in 
bona  fide  possession,  with  her  children,  at  the 
date  of  its  passage  by  virtue  of  such  possession, 
and  not  to  the  estate  of  her  deceased  husband, 
who  held  bona  fide  possession  prior  thereto, 
nor  would  she  take  title  from  the  city  in  trust 
for  the  estate  of  her  husband,  or  for  their 
children.    (Baker  v.  Brickell,  87  CaL  829.) 

127.  The  "  possession  by  tenant,"  spoken  of 
in  the  art  of  Congress,  signifies  possess  on  by 
a  conventional  tenant,  and  does  not  apply  to 
the  possession  of  a  surviving  wife  continued 
after  the  decease  of  the  husband,  which  oc- 
curred before  the  passage  of  the  act.  (Baker 
V.  BrickeU,  87  Cal.  329.) 

128.  A  trust  arises  from  the  contract  or  from 
circumstances  which  affect  the  conscience  ol 
a  party,  and  charge  him  with  the  rijchts  oi  an- 
other, but  cannot  arise  in  respect  of  outside 
lands  in  favor  of  children,  as  against  a  snrviv- 
ing  wife  who  acquired  title  thereto  as  a  bona 
fide  possessor,  if  she  had  no  contract  with  her 
deceased  husband,  and  owed  no  duty  to  her 
children  in  respect  to  the  lands.  (Baker  v. 
Brickell,  87  Cal.  S29.) 

129.  Under  order  800,  providing  that  out- 
side lands  should  be  dehneated,  and  that  a 
map  should  be  made  of  them,  action  was  re- 
quired upon  the  part  of  every  person  having 
or  claimmg  any  interest  in  any  portion  of  the 
land;  such  action  was  required  Dv  the  owner 
or  by  some  one  acting  ru  his  behali.  (Howard 
V.  Donahue,  60  Cal.  264.) 

130.  Part  owner  of  land  is  not  aa  agent  of 
his  co-owner,  where  he  takes  proceedintjs 
under  order  No.  800,  in  relation  to  ontade 
land,  to  have  his  interest  subdivided  and  de- 
lineated on  the  map,  and  where  such  co-owner 
fails  to  take  any  proceedings  he  cannot  sne  the 
other  in  assumpsit  for  his  proportion  of  the 
compensation,  where  the  land  is  taken  for  a 
park.    (Howard  v.  Donahue,  60  Cal.  264, 277.) 

131.  A  parcel  of  the  lands  granted  to  San 
Francisco  by  act  of  Compress  of  March  8, 1868, 
had  been  awarded  to  T^  as  successor  of  de- 
fendant R.  The  plaintiff,  claiming  to  be  him- 
self the  successor  of  R.,  sued  T.,  K.,  a:.d  the 
city,  and  obtained  a  decree  directing  the  city 
to  convey  to  plaintiff  instead  of  B.,  which  was 
done.  B.  having  ejected  plaintiff,  this  action 
was  brought  for  possession;  and  deiendant 
claimed  uiat  said  deed  was  void,  becaoas 
neither  plaintiff  nor  his  predecessors  had  com- 
plied with  certain  requirements  of  said  act. 
Held,  that  the  defense  was  inadmissible. 
(Forbes  v.  Eeilly,  57  Cal.  802.) 


Digitized  by 


Google 


SAN  FBAUCI8C0,  XTV,  4. 


2521 


132.  Order  733  of  the  board  of  sujierviBors  of 
tbe  city  and  county  of  San  Francisco,  relin- 
qoisfaing  and  granting  the  lesal  title  to  the 
Unds  therein  referred  to,  to  the  person  or  per- 
MDS  who  were  in  the  bona  fide  occupancy 
thereof  at  the  date  of  the  passage  of  the  act  of 
Congreas  of  March  8, 1866,  never  having  been 
ratibed  by  the  legislature  of  the  state  oT  Cali- 
fornia, was  ineffectual  to  confer  any  lijghts, 
and  order  800  of  the  board  of  supervisors, 
imposing  other  terms  and  conditions,  subee- 
qoently  ratified  by  the  legislature,  became 
tnereby  operative,  and  a  party  in  the  posaes- 
tion  of  each  land  on  March  8, 1866,  who  did 
not  comply  with  the  terms  and  conditions  pre- 
scribed by  order  800,  can  claim  no  rights  under 
the  act  of  Congreas,  (Newman  v.  City  and 
County  of  San  Francisco,  92  Cal.  878.) 

133.  Order  number  800  of  the  board  of  an- 
piervisora  of  the  city  and  county  of  San  Fran- 
cisco, prescribing  the  payment  of  taxes  and 
•sessmeata  aa  a  condition  upon  which 
persona  in  possession  of  outside  lands  in  said 
city  should  be  entitled  to  the  benefit  of  the 
act  of  Congreaa  of  March  8,  1866,  did  not 
contemplate  the  payment  of  taxea  and  asseaa- 
menta  twice  on  the  same  land.  (Bandell  ▼. 
Austin,  46  Cal.  54.) 

Cited  87  Cal.  334. 

134.  It  was  the  intention  of  said  order  that 
such  taxes  and  saaesaments  ahould  be  paid 
by  the  person,  or  his  predecessor  in  interest, 
who  was  in  possession  March  8,  1866,  or  had 
been  wrongfully  deprived  of  the  poasession, 
and  was  entitled  to  recover  it.  The  act  of 
March  14,  1870.  prescribing  the  method  of 
proceeding  for  the  posaessora  to  obtain  from 
said  city  a  conveyance  of  aaid  land  entitled  to 
record,  which  reqairea  contesting  claimants 
each  of  them  to  pay  to  the  tax-collector  the 
taxes  and  asaesamenta  on  the  land,  was  in- 
tended to  enforce  a  mere  deposit  of  the  taxes 
and  assessments,  and  the  unsucceasf  al  ■p&Hj 
to  the  litigation  has  a  right  to  withdraw  his 
deposit.    (Kandell  v.  Austin,  46  Cal.  64.) 

135.  So  long  as  the  tax-collector  retains 
such  taxes  and  assessments  it  ia  his  duty  to 
pay  the  same  to  the  unsuccesafnl  litigant,  and 
ne  win  not  be  allowed  to  set  up  as  a  defense 
that  the  city  and  county  of  San  Frandaoo  is 
the  proper  party  to  be  sued.  (Bandell  T. 
Au8tm,46Cal.  54.) 

136.  Congress  relinquished  and  granted 
to  the  ci^  of  San  Francisco  the  right 
of  the  United  States  to  certain  pueblo 
lands  within  its  limits,  to  hold  in  trust,  to 
dispose  of,  and  convey  the  aame  to  parties  in 
possession  thereof,  on  such  conditions  as 
(faoDld  be  prescribed  by  the  legislature.  One 
of  the  conditions  prescribed  Dj  the  legisla- 
ture, by  which  a  person 'in  possession,  or  who 
had  been  unlawfully  ousted,  was  to  become 
entitled  to  the  benefit  of  the  act  of  Congreas, 
was  that,  prior  to  a  certain  time,  all  taxes 
which  had  been  aaaeaaed  during  the  five  years 
preceding  shall  have  been  paid ;  held,  that 
no  tide  vested  in  one  in  possession,  or  who 
had  been  ousted  from  possession,  unless  he, 
or  some  one  acting  in  his  behalf,  had  paid 
such  taxes;  held,  also,  that  the  aame  rule 
prevailed  aa  to  the  payment  of  an  assessment 
imposed  on  the  land  as  a  condition  precedent 


to  vesting  title.    (Dnpond  v.  Barstow,  46  CaL 

446.) 

Cited  46  CaL  62 ;  02  CaL  881. 

137.  In  an  action  by  one  claiming  title  to  a 
part  of  the  pueblo  lands  of  the  city  and  county 
of  San  Francisco  under  order  733  of  the  board 
of  supervisors,  to  enforce  a  trust  againat  the 
city  and  county,  and  other  peraons  claimLag 
under  it,  the  failure  of  the  plaintiS  to  allege 
that  he  paid  or  tendered  the  aasessment  re- 
quired by  order  800  renders  the  complaint 
insufficient  and  bad,  upon  a  general  de- 
murrer, as  not  showing  any  leg^l  or  equitable 
title  in  the  plaintiff,  and  such  omiaaion  is  not 
cured  by  a  general  averment  that  the  "  terms 
and  conditions"  imposed  by  order  800,  and 
ratified  by  the  legislature,  were  oppressive,  or 
that  such  act  of  the  legislature  ratifying  that 
order  was  unconstitutional.  (Newman  y. 
City  and  County  of  San  Fnuiciaco,  92  Cal. 
878.) 

188.  The  plaintiff  in  such  action,  having 
failed  to  show  that  he  was  entitled  to  acquire 
the  land  in  controversy,  or  that  he  was  pre- 
vented by  the  defendanta  from  compljring 
with  the  conditiona  of  order  800  aa  ratified 
and  adopted  by  the  legislature,  ia  in  no  posi- 
tion to  iM.1  in  question  the  manner  in  wnich 
the  defendants  acquired  their  deeds  from  the 
city  and  county  oi  San  Francisco,  and  aver- 
>  menta  in  the  complaint  charging  them  with 
having  done  ao  by  fraud  and  false  evidence 
are  immaterial.  (Newman  v.  City  and  County 
of  San  Francisco,  92  CaL  378.) 

139.  Conveyance  made  by  city  to  one  in 
poaaeasion  of  outside  landa  merely  has  the 
effect  to  aid  and  assure  the  title  already  held. 
(Swain  v.  Duane,  48  Cal.  369.) 

140.  The  0.  H.  and  B.  Association  made  ap- 
plication to  the  board  of  aupervisora  of  San 
Francisco  for  a  parcel  of  the  outside  lands, 
under  the  ordinances  of  the  city  and  county 
and  statutes  of  the  state  applicable  to  the  dis- 
position of  such  lands,  caused  its  claim  to  be 
delineated  on  the  "  Outside  Land  Map,"  paid 
the  assessments  and  taxes  thereon,  ana  proved 
its  right  and  possession  to  the  satisfaction  of 
the  board.  A  portion  of  the  land  claimed 
was  taken  for  a  park,  under  the  ordinances  and 
statutes  aforesaid.  The  plaintiffs  had  them- 
selves previously  conveyed  to  the  association. 
Held,  that  plaintiffs,  who  now  claim  an  inter- 
est in  tiie  land  awarded  to  the  O.  H.  and  B.  A., 
but  who  made  no  application  to  the  supervis- 
ors, nor  notified  the  tXMurd  of  their  claim,  who 
did  not  have  their  claim  delineated  on  the 
map,  nor  pay  any  assessments  or  taxes,  cannot 
maintain  an  action  against  the  city  and  county 
of  San  Franciaco  for  a  part  of  the  aaaeaaed 
value  of  the  land  so  taken  for  the  park. 
(Clark  T.  San  Francisco,  63  Cal.  306.) 

141.  Ejectment  for  land  forming  part  of  the 
"outside  lands"  of  San  Francisco.  (C!om- 
plaint  filed  September  16, 1873.)  The  plaintiff 
deraigned  titie  under  deed  from  the  city  and 
county  of  San  Francisco,  dated  April  5, 1870, 
issued  in  pursuance  of  proceedings  taken  un« 
der  order  No.  866,  prior  to  the  passage  of  the 
act  of  April  14,  1870,  "  to  expedite  the  settle- 
ment of  land  titles  in  the  city  and  county  of 
San  Franciaco,"  (State.  1869-70,  p.  353.)  Held, 
in  effect,  order  806  waa  ratified  and  re-enacted 
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bf  the  act  referred  to.  The  deeds  nnder 
which  the  plaintiff  claims  were  therefore 
-valid.    (Bousset  v.  Reajr,  60  Cal.  828.) 

Action  to  recover  money  paid  under  order 
80O.    See  Statute  of  Limitations,  189. 

8.  Origm  of  Titl»  in;  Sah  of  Land;  Kiglrtt  on 
Confirmation  to  City. 

See  ante,  100. 

142.  It  follows,  from  the  confirmation  of  the 
title  of  the  city  of  San  Francisco,  by  the  board 
of  United  States  land  commissioners,  that 
any  title  to  lands  within  the  city  of  San 
Francisco  accruine  to  individuals  since  July 
7, 1846,  must  have  oeen  derived  from  the  local 
authorities  of  the  city.  (Norton  ▼.  Hyatt,  8 
Cal.  639.) 

143.  The  pueblo  retained,  daring  the  war, 
all  its  rights  to  municipal  lands  which  had 
been  conferred  upon  it  previous  to  the  war. 
The  right  to  alienate  is  incident  to  that  of 
ownership.  The  fact  that  tfajs  right  was  ex- 
ercised by  the  municipality  from  1836  to  1860 
without  question  or  restriction  would  prove 
the  nsage  and  custom  in  the  absence  of  law. 
(Cohas  V.  Saisin,  3  Cal.  443.) 

144.  The  pueblo  had  the  same  right  to  dis- 
pose of  its  property  during  the  war  as  a  nat- 
ural person.    (Cohas  v.  Raisin,  8  Cal.  443.) 

146.  The  right  or  interest  which  the  city  of 
San  Francisco  had  in  its  pueblo  lands  it  held 
subject  to  the  control  of  the  legislature  of  the 
state,  and  (Congress  coiiid  not  control  the  city 
in  any  manner  whatever  in  respect  to  the  dis- 
position of  such  pueblo  lands.  (Pickett  T. 
Hastings,  47  Cal.  269.) 

146.  The  charter  of  the  city  of  San  Fran- 
Cisco  gives  her  the  power  to  convey  her  prop- 
erty by  law;  and,  if  an  ordinance  for  this 
purpose  is  a  law,  it  must  be  governed  bv  the 
same  rules  of  construction  as  other  laws. 
(Holland  v.  San  Francisco,  7  Cal.  361.) 

147.  Pueblo  of  San  Francisco  had  a  certain 
right  or  title  to  the  lands  within  its  general 
limits ;  and  the  portions  of  such  lands  which 
had  not  been  set  apart,  or  dedicated  to  com* 
mon  use  or  to  special  purposes,  conld  be 
granted  in  lots  by  its  municipal  officers  topri- 
vate  persons  in  full  ownership.  (Hart  v.  Bur- 
nett, 16  Cal.  630.) 

Cited  2  Wash.  276. 

148.  The  lands  lying  within  the  corporate 
limits  of  San  Francisco,  which  had  not  been 
granted  by  the  Mexican  government,  or  its 
officers,  previous  to  the  conquest  of  the  coun- 
try by  the  American  forces,  constitute  a  part 
of  the  public  domain  of  the  United  States, 
and  cannot  be  transferred,  except  under  the 
authority  of  Congress.  (Woodworth  v.  Ful- 
ton, 1  Cal.  296.) 

149.  Hart  v.  Bnmett,  16  Cal.  580,  holding 

(1)  that  San  Francisco  was,  at  the  date  of  the 
conquest  and  cession  of  California,  and  long 
prior  to  that  time,  a  pueblo,  entitled  to  and 
possessing  all  the  rights  which  the  law  con- 
ferred upon  snch  municipal  organizations; 

(2)  that  such  pueblo  had  a  certain  right  or 
title  to  the  lands  within  its  general  limits, 
and  that  the  portions  of  such  lands  which 
luid  not  been  set  apart  or  dedicated  to  com- 
mon use,  or  to  special  purposes,  could  be 


granted  in  lots,  by  its  municipal  officers,  to 
private  persons  in  full  ownership;  (3)  that 
the  authority  to  grant  such  lands  was  vested 
in  the  ayuntamiento,  and  in  the  alcaldes,  or 
other  officers  who,  at  the  time,  represented  it, 
or  who  had  succeeded  to  its  "  powers  and  ob- 
lintione" ;  (4)  that  the  official  acts  of  such 
officers,  in  the  course  of  their  ordinary  and 
accustomed  duties,  and  within  the  general 
scope  of  their  powers,  as  here  defined  and  ex- 
plamed,  will  he  presumed  to  have  been  don» 
by  lawful  anthoritv,  affirmed.  (Payne  v. 
Treadwell,  16Cal.220.) 
Cited  17  Cal.  462;  42  Cal.  566;  92  Cal.  217. 

Beach  and  water  lots,  .sales  oL  See  post,. 
XIV,  10,  e. 

Right  and  power  of  disposition.  See  ante, 
97. 

Reservation  of  school  lots.    See  poet,  XV. 

150.  One  who  was  not  a  beneficiary  nnder  the 
act  of  Congress  of  July  1, 1870,  and  relinquish- 
ing the  interest  of  the  tlnited  States  in  oer- 
tam  land  to  the  city,  cannot  question  the  right 
of  the  city  to  convey  land,  under  the  pro- 
visions of  the  act,  to  another.  (Naglee  r. 
Palmer,  50  Cal.  641.) 
Cited  72  Cal.  186;  10  Ck>I.  60. 

161.  The  only  authority  the  common 
council  of  San  francisco  possessed  to  sell  ci^ 
property  was  derived  from  the  thirteentn 
section  of  article  3  of  the  charter,  and  this 
section  provides  for  the  sale  of  property 
in  one  way  only,  to  wit ;  By  the  passage  of 
laws,  which  term  is  synonymous  with  ordi- 
nances, when  applied  to  acts  of  municipal 
corporations.  This  mode  of  selling  the  prop- 
erty, having  been  pointed  out  by  tne  charter, 
was  restrictive — no  other  mode  could  be  fol- 
lowed. (McCracken  v.  CKty  of  San  Francisco, 
16  Cal.  691.) 

152.  The  only  way  in  which  the  common 
council  could  give  validity  to  a  sale  was  by- 
passing a  law  directing  it.  Ordinance  Na 
493  does  not  purport  to  provide  for  any  sale, 
but  simply  assumes  that  an  ordinance  order- 
ing a  sale  had  already  passed  j  but  this  as- 
sumption could  impart  no  vitality  to  the 
alleged  ordinance  No.  481.  The  common 
council  could  pass  a  law  or  ordinance  only  in 
one  way,  and  that  was  by  voting  for  it.  (Mc- 
Cracken T.  City  of  San  Francisco,  16  OaL 
691.) 
Cited  23  Cal.  818;  distingaished  31  CM.  690> 

163.  As  to  the  pueblo  lands  of  San  Fran- 
cisco, the  fu^nts  of  that  municipal  corpora- 
tion can  sell  or  dispose  of  them  onlv  in  the 
way,  and  according  to  the  order  of  the  legis- 
lature ;  and,  therefore,  the  legialatnre  may  by 
law,  b^  operating  immediately  npon  the  sub- 
ject, dispose  of  this  property,  or  give  effect  to 
any  previous  disposition,  or  attempted  di  - 
position,  of  it.  The  property  itself  is  a  tipst. 
and  the  legislature  is  the  prime  and  original 
controlling  power,  managm^  and  directing^ 
the  use,  dispoeition.and  direction  of  it.  (Payne 
V.  Treadwell,  16  Cal.  220.) 

154.  The  distinction  taken  between  the 
powers  of  a  municipal  corporation,  when  act- 
ing in  its  political  and  ^vernmental  char- 
acter, and  when  acting  with  reference  to  its 
private  property  has  no  application  to  the 
question    involved  in  the  case  at  bar.     It» 
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powers,  vhether  r^puded  u  politics!  or  gov 
enuuental,  or  thooe  of  a  mere  priyate  cor- 
poration, could  be  exercised  only  in  conform- 
ity with  the  provifiions  of  the  charter.  The 
legislatnre  could  impoee  such  restrictions  as 
it  thought  proper,  and  it  saw  fit  to  require 
the  formalities  of  legislation  for  the  disposi- 
tion of  the  city  property,  as  it  did  for  the  im- 
n'tion  of  taxes,  the  regulation  of  the  fire 
,  trtment,  and  matters  connected  with  the 
general  welfare  of  the  city.  ( McCracken  v. 
City  of  San  Francisco,  ISOftl.  591.) 

165.  The  tenure  by  which  the  pueblo  lands 
are  held  by  San  Francisco  is  of  a  fiduciary 
nature,  and  cannot  be  alienated  except  in  ac- 
cordance with  the  trust.  (San  Francisco  v. 
Canaran,  42  Cal.  541.) 

156.  The  act  of  March  27,  1874  (Stats. 
1873-74,  p.  711),  authorizing  and  requiring  the 
board  of  sujjervisors  of  the  plaintiS  to  sell  at 
{HibUc  auction  all  of  Channel  street  and  His- 
aion  creek,  except  so  much  thereof  as  might 
be  required  for  a  street  and  sewer,  and  pro- 
viding that  the  deed  of  the  mayor  to  the  pur- 
chaser of  anjr  lot  should  vest  the  title  in  such 
porchaser,  did  not;  operate  as  a  grant  to  the 
plaintiff.    (Sttn  Francisco  v.  Ellis,  54  Cal.  72.) 

157.  In  an  action  by  the  plaintiS  to  quiet 
title  to  a  portion  of  the  said  land,  against  one 
claiming  under  a  deed,  subsequent  to  the  act, 
from  the  board  of  tide  land  commissioners, 
the  complaint  alleging  that  the  plaintiff  was 
Beised  of  the  land,  held,  that  the  action  could 
not  be  maintained,  for  want  of  title  in  the 
plaintiS,  and  that  it  was,  therefore,  unneces- 
sary to  examine  the  title  of  defendant.  (San 
Francisco  v.  Ellis,  54  Cal.  72. 

(Tiled  5  Mont.  91. 

158.  The  regulation  forbidding  grants  to  be 
made  within  two  hundred  varas  of  the  water- 
line  of  the  bay  had  reference  only  to  a  por- 
tion of  the  present  dty  front.  (Norton  y. 
Hyatt,  8  Cal.  539.) 

159.  Assniuing  that  the  titie  to  the  lot  in 
8an  Francisco  on  which  the  United  States 
Marine  Hospital  stands  was  in  said  city  at  the 
time  of  the  passage  of  the  Van  Ness  ordi- 
nance, then  a  deed  in  1852  by  the  mayor  of 
■aid  city,  in  pursuance  of  an  order  of  the  com- 
mon council  thereof,  conveying  said  lotto  the 
United  States,  was  eSectual  as  a  license  from 
the  city  to  the  United  States  to  enter  upon 
and  hold  the  lot,  even  if  the  deed  was  not 
operative  to  pass  the  titie.  (Hubbard  y.  Sul- 
hvan,  18  Cal.  608.) 

160.  Assuming  that  this  deed  did  not  pass 
the  title  to  the  United  States,  then,  by  and 
upon  the  passage  of  the  Van  Ness  ordinance 
of  1855  and  the  act  of  1858  confirming  it,  the 
United  States,  holding  the  lot  under  the  city 
throueh  this  deed  as  a  license,  and  haying 
■ctaal  possession,  may  be  considered  as  in 
possesion  for  the  city,  and  entitl^  to  protec- 
tion against  the  antecedent  possession  of  the 
plaintiS  or  his  predecessor.  (Hubbard  y. 
Snllivan,  18  CaL  608.) 

161.  Whether  the  United  States  got  any 
title  by  the  deed  from  the  city — that  is, 
whether  the  city  could  convey  her  real  estate 
by  way  of  gift,  or  whether  the  Van  Ness  ordi- 
nance operated  in  this  case  in  favor  of  the 


United  States,  not  decided.    (Hubbard  y.  Sul- 
livan, 18  Cal.  508.) 

United  States  Marine  Hospital,  titie  to.  See 
post,  245. 

162.  Where  the  land  granted  by  an  alcalde 
is  shown  to  be  within  the  limits  of  the  four 
s(}uare  leagues  thus  measured,  the  presump- 
tion attaches  that  it  was  pueblo  land,  grant- 
able  as  such,  and  that  the  alcalde  grant  passed 
the  title  to  the  grantee.  This  presumption 
might  be  repelled  by  proof  of  an  express  as- 
signment of  the  lands  of  the  pueblo,  which  did 
not  include  the  land  granted  by  the  alcalde, 
or  by  proof  that  this  was  land  reserved  as  a 
fort  site,  etc.,  or  proof  of  anterior  or  better 
title  to  the  land  by  grant  from  some  ofBcer  or 
body  authorized  to  make  it.  (Payne  v.  Tread- 
w^,  16  Cal.  220.) 

163.  A  plaintiS  sning  for  a  lot  in  San  Fran- 
cisco may  rest  his  case  prima  facie  upon  an 
alcalde  grant  in  the  usual  form,  and  no  further 
proof  of  title  will  be  required  than  proof  that 
the  land  granted  is  situated  within  the  four 
square  leagues,  measured  from  the  center  of 
the  presidio  square  in  the  manner  directed  by 
the  ordinances.  (Payne  v.  Treadwell,  16  Cal. 
220.) 

164.  Persons  who  now  contest  a  grant  by 
competent  authority  within  the  city  limits 
must  rely  on  a  sufiScient  titie,  issued  by  com- 
petent authoriMr  prior  to  July  7, 1846.  (Welch 
y.  Sullivan,  8  Cfaf.  165.) 

165.  A  municijMkl  body,  under  restrictions 
such  as  are  contained  in  the  charter  of  1851 
of  the  city  of  San  Francisco,  can  give  their 
assent  to  a  sale  of  the  city  property  only  In 
one  way,  to  wit :  by  an  ordinance  authorining 
a  sale  at  public  auction,  after  due  advertise- 
ment of  the  time,  place,  and  terms.  (Grogan 
y.  San  Francisco,  18  Cal.  690.) 

Cited  21  Cal.  363;  3  Utah,  207. 

166.  Inasmuch  as  by  article  6,  section  6,  of 
the  charter  of  San  Francisco  of  1851,  the  com- 
mon council  could  authorize  a  sale  of  city 
property  at  public  auction  only,  ratification 
of  a  previous  sale  is  impossible.  The  object 
of  the  ratification  is  to  vest  in  the  previous 
purchaser  the  title;  but  at  public  auction 
there  would  be  no  certainty  of  this,  for  at  the 
auction  every  one  would  be  at  liberty  to  bid, 
and  the  property  would  fall  to  the  highest 
bidder.  (McCracken  y.  City  of  San  Francisco, 
Id  Cal.  591.) 

Alcalde  grants  were  yalidated  by  act  ratify- 
ing Van  Ness  ordinance.    See  post,  198. 

Kights  of  grantees  of  city  wnere  title  con- 
firm^ or  relinquished  to  city.  See  ante, 
XIV.  1., 

167.  The  city  of  San  Francisco  is  not  estopped 
from  denying  the  sale  made  under  ordinance 
No.  481.  and  asserting  title  to  the  property 
sold.  The  matters  relied  upon  by  way  of 
estoppel,  with  the  exception  of  ordinance  No. 
493,  occurred  after  the  sale,  and  could  not 
have  influenced  the  plaintiS  in  his  purchase. 
Ordinance  493,  directing  an  appropriatiou  of 
a  portion  of  the  anticipated  proceeds,  was 
passed  within  one  hour  of  the  sa.e,  and  it 
nowhere  appears  that  the  same  was  ever 
brought  to  the  notice  of  the  plaintiS.  Nor 
does  It  appear  that  there  was  any  fraud  or  in- 
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tention  to  deceive  on  the  part  of  the  common 
cooncU.  They  acted,  in  paesing  ordinance 
No.  498,  and  in  the  subsequent  use  of  the  pro- 
ceeds, upon  the  impression  that  a  valid  crdi- 
nance  authorizing  the  said  huU  been  passed. 
(McCracken  v.  Ciiy  of  San  Francisco,  16  CaL 
691.) 

Cited  18  Oal.  606;  21  Cal.  362. 

168.  The  doctrine  of  estoppel,  as  Inid  down 
in  BiJdle  Boggs  v.  Merced  Mming  C!o.,  14  Oal. 
280,  controls  iiie  qi.t  stion  here.  (McCracken 
V.  C.ty  of  tean  Francisco,  16  Oal.  591.) 

169.  Even  if  the  city  would  be  estopped 
from  denying  the  sale,  and  from  asserting  title 
to  the  property  sold,  it  does  not  follow  that 
the  plamtifC  would  be  estopped  from  claiming 
a  return  of  the  money  he  paid.  The  doctrine 
of  estoppel  in  pais  is  applied  to  prevent  a 
wrongdoer  from  asserting  claims  against  his 
declarations  or  conduct,  not  to  prevent  an  in- 
nocent party  from  enforcing  his  rights.  It  is 
the  wrongdoer  who  is  estopped,  upon  the 
principle  that  be  shall  not  take  advantage  of 
bis  own  wrong.  (McOracken  v.  City  of  San 
Francisco,  16  (M.  691.) 

Cited  S3  Gal.  140, 141 ;  38  Cal.  S16. 

170.  The  sale  of  the  city's  property  in  this 
case,  being  without  authority  and  void,  the 
plaintiff  is  not  required  to  surrender  posses- 
sion ot  the  property  before  he  can  maintain 
an  action  to  recover  back  the  purchase  money. 
Field,  O.J.  (McCracken  T.  City  of  San  Fran- 
cisco, 16  Oal.  691.) 

171.  The  title  of  the  city  was  unaffected  by 
the  sale,  and  the  deeds  made  in  pursuance 
thereof.  The  parties  claiming  possession  from 
the  plaintiS  are  simply  trespassers,  who  can 
any  time  be  ejected  from  the  premises  by  ac- 
tion on  behalf  of  the  city.  (McOrackmi  y, 
Oity  of  San  Francisco,  16  Oal.  591.) 

172.  The  sale  of  December  28,  1853,  under 
ordinance  No.  481,  being  void,  no  title  passed 
to  the  purchasers  at  that  sale.  The  title  to 
the  property  still  exists  in  the  city,  except 
where  deeds  have  since  been  taken  under  the 
acts  of  1868  or  1860.  The  property  remaining 
can  at  any  time  be  taken  possession  or  be  die- 
posed  of  oy  the  city  in  the  same  manner  as 
any  other  property  belonging  to  her,  except 
where  her  right  to  assert  title  nas  been  barred 
by  the  statute  of  limitations;  and  that  statute 
does  not  run  in  favor  of  parties  who  affirm 
that  the  title  never  passea  from  the  dty,  and 
sue  for  the  recovery  of  the  purchase  money. 
(McOracken  v.  City  of  San  Francisco,  16  Cm. 
691.) 

Cited  42  Oal.  567. 

173.  The  deed  to  plaintiff  of  the  land,bonght 
being  signed  by  the  mayor  of  the  city  and 
sealed  with  the  corporate  seal — ^the  mayor  be- 
ing the  legal  custodian  of  the  seal,  and  it  be- 
ing affixed  by  his  authority — ^is  sufficient  to 
entitle  the  deed  to  be  read  in  evidence,  and  a 
party  relying  upon  it  need  not  go  behind  the 
seal  for  the  purpose  of  showing  authority  for 
ite  execution.  The  seal  is  prima  facie  evi- 
dence that  it  was  affixed  by  proper  authority, 
and  the  deed  is  prima  facie  sufficient  to  pass 
the  title.  Cope,  J.  (McOracken  v.  Oity  of 
San  Francisco,  16  Cal.  691.) 

Cited  84  Cal.  566;  93  Cal.  117. 


174.  The  deed,  in  this  case,  is  not  a 

nullity.  So  far  aa  passing  tne  title  to  the 
land  or  creating  any  right  or  interest  against 
the  city  is  concerned  the  deed  is  inoperatin 
and  void  and  may  be  attacked  collaterally. 
But  the  objections  to  it  do  not  appear  on  ia 
face,  and  its  invalidity  must  be  shown  by  the 
party  impeaching  it,  by  evidence  aliunde. 
(McCracken  y.  City  of  San  Francisco,  16  CaL 
591.) 

176.  Prima  facie,  it  is  a  valid  and  sufficient 
conveyance,  and  a  party  holding  under  it 
must  be  deemed  to  hold  adversely,  and  not  in 
subordination  to  the  real  title.  Posseasioa 
under  it  may  ripen  into  a  perfect  title,  and  it 
cannot  tail  to  prejudice  the  interests,  if  not 
the  rights,  of  the  lawful  owner.  (McCrackea 
V.  Oity  of  San  Francisco,  16  Cal.  691.) 
Cited  23  Oal.  437. 

176.  Such  being  the  effect  of  the  deed  in 
this  case,  plaintifi  cannot  recover  the  purchase 
money  without  procuring  a  reconveyance  of 
the  property  and  a  surrender  of  the  poeaea- 
sion,  so  as  to  place  the  parties  in  statu  quo. 
(McOracken  v.  City  of  San  Francisco.  16  OaL 
691.) 

Outside  lands,  conveyance  of  to  one  in  pos- 
session, effect  of.    See  ante,  XTV,  4. 

177.  The  act  of  Congress  of  July  1,  1870,  re- 
linquishing the  interest  of  the  United  States 
in.  certain  Lands  to  the  city  and  county  of  Saa 
Francisco,  did  not  impart  validity  to  alcaldes' 
grants.  The  only  persons  who  were  benefl- 
ciaries  under  said  act  were  those  who  were  in 
poBseBsion  of  land  at  the  date  of  the  passago 
of  the  act,  or  had  been  deprived  of  the  posses- 
sion thereof  by  the  military  authorities  of  the 
United  States.  (Naglee  v.  Palmer,  60  CaL 
641.) 

178.  Title  acquired  by  San  Francisco  by  vir- 
tue of  act  of  Congress  of  March  3, 1851,  to  the 
pueblo  lands,  must  inure  to  the  benefit  a£ 
(x>na  flde  holders  under  her  grants.  (Gohas 
V.  Raisin,  8  Cal.  443.) 

e.  Funded  Debt  Commieeionere;  Righte  ef  nt 
Ceinfeyaneee  b/. 

179.  The  act  of  the  city  of  San  Francisco 
creating  the  board  of  sinking  fund  commis- 
sioners, and  the  deed  executed  to  them  of  all 
the  property  of  the  city,  is  void  for  want  of 
power  in  the  city,  and  because  said  deed  is 
within  the  statute  of  frauds.  (Smith  v.  M<8se, 
2  Oal.  624.) 

Cited  4  Oal.  148:  16  Oal.  514;  19  Oal.  21 ;  31 
Oal.  89;  32  Cal.  49. 

180.  If  the  intention  of  the  legislature  by 
the  act  of  May,  1851,  to  confirm  the  void  acts 
of  the  common  council,^  and  the  deed  to  the 
commissioners  of  the  sinking  fund,  can  bs 
fairly  inferred  from  the  language  of  the  act, 
query?    (Smith  y.  Morse,  2  Cal.  524.) 

181.  Deed  to  commissioners  of  funded  debt, 
under  act  of  1861,  for  the  payment  of  the  city 
debts,  is  a  conveyance  in  trust  for  the  pur- 
pom  for  which  it  was  executed,  leaving  the 
residuary  interest,  after  satisfying  or  discbaic> 
ing  the  trust,  in  the  city,  ana,  subject  to  tlui 
right  of  the  commissioners,  supposing  it  to 
exist,  the  city  could  still,  without  objectitm 
from  third  persons,  control  the  subject  of  the 
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troat,  aemble.    (Hubbard  ▼.  Sullivan,  18  Cal. 
603.) 

182.  Deed  of  oommisBioners  of  einkine  fund 
to  oommimionen  of  funded  debt,  executed  in 
pVTsnance  of  the  act  of  May  1, 1861,  did  not 
paas  all  the  real  estate  of  the  cit_jr,  but  only 
Nich  property  as  was  embraced  la  the  deed 
by  the  dty  to  the  commissioners  of  the  sink- 
ii«  fund.  (BcNEtrd  of  Education  t.  Fowler,  19 
Cal.  11.) 

Cited  64  Cal.  458,  460,  461. 

183.  Act  authorizing  commiasioners  to  com- 
promise and  settle  certain  claims  made  to  real 
estate  held  by  them,  and  to  convey  such  real 
estate,  is  not  unconstitutional.  ItP  only  ob- 
ject ia  to  provide  a  new  mode  for  the  disposi- 
tion of  tlioee  portions  of  the  property  which 
cannot  be  advantageously  disposed  of  at  pub- 
lic sale,  in  consequence  of  existing  doubts  as 
to  the  title  of  the  commissioners.  (Babcock 
T.  Middleton,  20  Oal.  643.) 

184.  The  board  of  oommisaioners  of  the  old 
■inking  fund  of  1860,  created  by  an  ordinance 
<A  the  city  of  San  Francisco,  had  no  power  to 
sell  the  real  estate  of  the  city,  the  ordinance 
being  -void.  But  this  deci&ion  has  no  appli- 
cation to  tbe  board  of  commissioners  of  the 
funded  debt,  organized  after  the  dissolution  of 
the  first  board  of  the  sinking  fund  commis- 
sioners. (Heydenfeldt  t.  Hitchcock,  16  Cal. 
614.) 

Cited  19  Cal.  21 ;  81  Cal.  89;  82  Cal.  449. 

186.  The  commissioners  of  the  funded  debt 
of  the  city  of  San  Fruncisco  are  the  exclusive 
judgea  of  the  necessity  for  the  sale  or  lease  of 
the  property  of  the.city  held  by  them  in  trust, 
ontu  the  trust  is'  finally  closed,  and  their 
action  cannot  be  interfered  with  nor  their 
discretion  be  controlled  by  the  city,  or  its  aa- 
lignee,  except  on  the  ^und  of  fraud,  or  a 
gross  abuae  of  discretion  by  the  trustees. 
(Ellis  V.  (Tommissioners,  38  Cal.  629.) 

Power  to  convey  city  front  or  wharves  to 
board  of  comnxissioners  of  the  sinking  fund. 
See  ante,  76. 

C^nvevanoe  of  beach  and  water  lots  by 
commiBsioners.    See  post,  XIV,  10,  e. 

Conveyance  of  school  lots.    See  post,  XV. 

186.  The  object  of  the  i>rovision  of  the  act 
of  May  1, 1861,  providing  for  the  funding  of 
the  floating  debt,  requinng  a  public  sale  of 
the  property  conveyed  to  tne  commissioners 
of  the  funded  debt,  when  a  sale  is  made,  is  to 
secure  a  fair  price  from  the  purchasers.  If  this 
object  can  be  accomplished  by  a  sale  in  an^ 
other  mode  the  obligation  of  the  contract  is 
not  impaired  by  legislation  authorizing  such 
other  mode.  (Babcock  v.  Middleton,  20  Cal. 
643.) 

187.  A  sale  of  land  of  the  dty  of  San  Fran- 
cisco by  a  portion  of  the  board  of  commis- 
sioners of  the  funded  debt  does  not  pass  a 
legal  title  upon  which  ejectment  can  be  main- 
tained. (Leonard  v.  Darlington,  6  Cal.  123.) 
(Sted  8  Cal.  201. 

188.  By  the  act  of  April  2,  1866,  the  com- 
missioners of  the  funded  debt  were  author- 
ized, in  certain  cases — with  the  consent  of  the 
board  of  supervisors — to  make  conveyances  of 
the  trust  Umds;  and  they  executed  a  deed  to 
the  pbuntifis,  but  whether  with  the  consent 


of  the  supervisors,  the  record  did  not  show. 
Held,  (1)  that  even  if  the  desd  was  unauthor- 
ized by  the  trusts  as  originally  defined  in  the 
act  of  May  1,  1861,  or  as  modified  by  that 
of  April  2, 1866,  it  operated  to  transfer  to  tbe 
grantees  the  legal  estate,  and  the  defendants, 
oeing  mere  intruders,  could  not  assert  tbe 
breach  of  trust  aa  a  defense  to  an  action  at 
law  to  recover  the  land ;  and  (2)  that  the  con- 
sent of  the  city  was  unnecessary,  as  the  plain- 
tiS  had,  under  the  sheriff's  died,  succeeded 
to  all  the  right  to  consent  to  the  convey- 
ance.   (Le  Roy  v.  Dunkerly,  64  Cal.  462.) 

189.  The  commissioners  of  the  funded  debt 
of  the  city  of  San  Francisco  have  power, 
under  the  twelfth  section  of  the  act  of  May  1, 
1861,  authorizing  them  to  sell  the  realty  con- 
veyed to  them  by  the  commissioners  of  tbe 
sinking  fund,  created  by  ordinance  of  said  city, 
to  receive  the  ''three  percent  scrip"  of  the  city 
instead  of  cash  on  tne  sale,  it  being  conceded 
that  the  assets  of  the  city  were  sufficient  to  pay 
all  debts.  (People  ex  rel.  Davis  v.  Middleton, 
14  Cal.  640.) 

190.  A  general  resolution  passed  by  the 
whole  board  of  commissioners  of  the  funded 
debt,  a  year  before  the  sale  in  question,  that 
they  would  sell  all  the  dt^  property  to  pay 
her  debts,  will  not  give  validity  to  the  partic- 
ular sale  made  in  pursuance  of  a  resolution  to 
sell  the  particular  lot,  adopted  by  only  three 
of  the  board  shortly  before  the  sale.  (Leon- 
ard V.  DarUngton,  6  Cal.  128.) 

191.  The  sales  of  land  made  bv  the  com- 
missioners of  the  sinking  fund  of  San  Fran- 
cisco on  the  twenty-fifth  day  of  January,  1861, 
were  void  for  want  of  power  in  the  commis- 
sioners.   (Ellis  V.  Eastman,  32  Cal.  447.) 

103.  If  it  appear  from  the  entire  instrument 
that  the  grantors  in  the  deed  intended  to  exe- 
cute the  same  in  their  ofiScial  capacity  as 
"  commissioners  of  the  sinking  fund  of  the 
dty  of  San  Francisco,"  though  attaching 
thereto  their  private  seals  and  signatures 
only,  it  comes  within  the  purview  of  the  stat- 
ute of  March  25,  1868  (Stats.  1868,  p.  84), 
which  was  intended  to  validate  such  safes  and 
conveyances  of  the  commissioners.  (£lUs  v. 
Eastman,  88  OaL  196.) 

/.  BighU  Aritittg  Under  ¥aa  Una  Ordinance. 
a.  Object  of  Van  Ness  Ordinance. 

193.  The  object  of  the  Van  Kess  ordinance 
was  to  protect  actual  possessors — parties  seek- 
ing, bv  settlement,  to  build  up  homes  within 
the  city  limits.  (Wolf  t.  Baldwin,  19  Cal. 
306.) 

b.  Act  Batifying  Ordinance;  Grant  by  (Con- 
gress; Repeal  of  Oitlinance. 

194.  The  act  of  the  state  legislature  of  March, 
1878,  confirming  the  so-called  Van  Ness  ordi- 
nance, was  a  legal  and  proper  exercise  of  this 
sovereign  power ;  and  this  act  gave  full  effect 
to  the  provisions  of  that  ordinance,  and  vests 
in  the  possessors  therein  described,  as  against 
said  city  and  state,  a  title  to  tbe  lands  in  said 
ordinance  mentioned.  (Hart  v.  Burnett,  16 
Cal.  630,  cited  17  Cal.  461. 19  Cal.  20,  28  Cal. 
222,  33  Cal.  445,  84  Cal.  150?  San  Francisco  v. 
Beideman,  17  Cal.  443,  dted  18  Cal.  625.) 

196.  The  act  of  1858,  ratifying  and  conflrm- 
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ing  ordinances  822  and  846  of  the  common 
council  of  the  city  of  San  Francisco,  approved 
of  the  map  of  the  Western  Addition  to  said 
city  with  the  streets  and  public  squares  thereon 
delineated,  which  was  reported  by  the  com- 
missioners appointed  by  said  council,  and 
by  said  council  approved.  (Sawyer  t.  San 
Francisco,  60  Oal.  370.) 
Cited  70  Oal.  324;  80  Cal.  GO;  «2  Oal.  416;  93 
Oal.  246;  3  Mont.  87. 

196.  The  act  of  the  legislatnre  passed  May 
11,  1858,  ratifying  and  confirming  the  ordi- 
nance of  the  common  council  of  San  Fran- 
cisco, approved  June  20,  1856,  by  which  the 
city  relinquished  the  pueblo  lands  within  its 
corporate  limits  to  the  possessors  thereof, 
made  said  ordinance  take  eSect  by  relation 
at  the  date  of  its  passage.  (Pickett  v.  Hast- 
ings, 47  Cal.  269.) 

197.  The  statute  of  March  11, 1866,  ratifying 
the  Van  Ness  ordinance,  gave  to  those  claim- 
ing under  the  ordinance  no  new  or  additional 
ground  of  recovery  not  embraced  in  the  ordi- 
nance itself.  (Pickett  v.  Hastings,  47  Oal. 
269.) 

198.  The  act  of  the  legislature  of  1868,  val- 
idating the  alcalde  grants,  mentioned  in  the 
proviso  to  the  second  section  of  the  Van  Ness 
ordinance,  is  eSectual  for  that  purpose, 
whether  the  grants  were  originally  valid  or 
not,  or  whether  the  title  of  the  city  of  ESan 
Francisco  came  by  grant  to  the  old  pueblo,  or 
had  its  origin,  by  presumption  or  grant,  in  the 
act  of  Oongress.  (Payne  v.  Tre»dwell,  16  Cal. 
220.) 

199.  Whatever  right  or  title,  if  anv,  the 
United  States  had  in  the  lands  embracea  with- 
in the  Van  Ness  ordinance,  by  the  act  of  Con- 
gress of  Julv  1,  1864,  passed  to  the  city  of  San 
Francisco,  for  the  use  and  benefit  of  the  per- 
sons in  whom  vested  the  Van  Ness  ordinance 
title.    (Pickett  v.  Hastings.  47  Oal.  269.) 

200.  It  is  not  dear  that  the  order  of  the 
board  of  supervisors  of  the  city  and  county  of 
San  Francisco  repealing  the  Van  Ness  ordi- 
nance, before  the  passage  of  the  act  of  1858 
confirming  it,  destroyed  the  power  of  the 
legislature  to  give  due  eSect  to  the  provisions 
of  that  ordinance.  (Hart  v.  Burnett,  16  Oal. 
630.) 

201.  Assuming  that  this  repealing  order  was 
effectual  to  defeat  the  rights  claimed  to  have 
Tested  under  the  ordinance,  then  the  property 
claimed  would  belong  to  the  city,  and  plain- 
tiff here  could  not  recover.  (Hart  T.Burnett, 
15  Oal.  680.) 

e.   Oonstmction   of   Ordinance;   Who   may 
Claim  Benefit  of. 

202.  The  persons  entitled  to  the  benefit  of 
the  Van  Ness  ordinance  consist  of  four 
classes:  (1)  Those  who  hold  title  by  virtue 
of  the  grants  and  conveyances  enumerated  in 
the  ordinance;  (2)  those  who  were  in  the 
actual  possession  by  themselves,  or  by  their 
tenants,  on  the  first  day  of  January,  l£i55,  and 
BO  continued  up  to  the  twentieth  day  of  June, 
1865;  (3)  those  whose  possession  had  been 
"  interrupted  by  an  intruder  or  a  trespasser," 
and  "  had  been  recovered  by  legal  process" ; 
and  (4)  those  whose  possession  had  been 
'"  interrupted  by  an  intruder  or  trespasser," 


and  "may  be  recoTcred  by  le«al  prooeai.'* 
(Pickett  T.  Hastings,  47  Caf.  269.) 

203.  The  persons  embraced  in  snch  fcHirth 
class  are  such  as  might  thereafter  recover 
possession  from  such  intruder,  and  such  re- 
covery was  not  one  which  might  be  had  on 
one  of  the  grants  or  conveyances  mentioned 
in  the  ordinance,  but  a  recovery  on  some  right 
or  title  other  than  such  grants  oroonveyanoe& 
(Pickett  V.  Hastings,  47  Cal.  269.) 

204.  By  the  words  "  legal  process,"  used  in 
the  Van  Ness  ordinance,  passed  by  the  com- 
mon council  of  San  Francisco,  and  afterwards 
ratified  by  the  legislature,  is  meant  an  action 
brought  in  a  court  of  competent  jurisdiction. 
(Pickett  T.  Hastings,  47  Cal.  269.) 

206.  Words  "may  be  reooTored"  in  the 
phrase  "  may  be  recovered  by  legal  process," 
used  in  the  Van  Ness  ordinance,  mean  "  shall 
be  recovered."  (Pickett  t.  Hastings,  47  CaL 
269.) 

206.  The  pioriso  in  the  Van  Ness  ordinance 
"  ProTided  such  possession  has  been  con- 
tinued up  to  the  time  of  the  introduction  of 
the  ordinance;  or,  if  interrupted  by  an  in- 
truder or  trespasser,  has  been  or  may  be  i^ 
covered  by  legal  process"  only  determines 
the  right  under  the  ordinance  as  between  the 
actual  possessor  and  a  former  possessor  whom 
the  first  had  deforced,  and  does  not  apply  to 
the  case  of  the  city  resuming  possession  of  her 
own  property,  or,  what  is  the  same  thin^,  a 
possession  held  by  her  license  and  permission, 
and  does  not  operate  to  exclude  her  from  her 
rights,  and  to  deny  her  the  benefits  of  her 
present  lawful  possession,  from  the  mere  fact 
that  a  long  while  before  the  passage  of  the 
ordinance  some  one  else  was  in  unlawful  pos- 
session of  her  property,  and  was  put  out  un- 
lawfully by  a  succeeding  trespasser  haTins  no 
better  title.  (Hnbbard  t.  SolliTan,  18  OaL 
608.) 

ated  19  Oal.  25 ;  28  Cal.  223. 

207.  A  confirmation  by  the  Van  Ness  ordi- 
nance of  the  title  to  a  lot  granted  by  an  alcalde 
inures  alike  to  the  benefit  of  all  the  tenants  in 
common  of  the  lot.  (Broad  t.  Broad,  40  CaL 
493.) 

Cited  44  Oal.  661 ;  64  Oal.  434. 

Occupant  of  land  reserved  far  school  lots, 
rights  of.    See  post,  XV. 

United  States,  whether  a  beneficiary  undw. 
See  ante,  169,  et  seq. 

Bight  of  board  of  education  against  one 
claiming  under  Van  Ness  ordinance.  See 
post,  XV. 

Bight  of  occupant  to  beach  and  water  lot. 
See  post,  XIV,  10,  e. 

Relinquishment  by  Oongress,  rights  on. 
See  ante,  XIV,  1. 

d.  Possession,   Sufficiency   of  and  ETidence 
of ;  Ouster  from  Possession. 

208.  One  claiming  title  to  land  in  8aa 
Francisco  under_  the  Van  Ness  ordinance 
must  show  that  either  he  or  his  grantors  weit 
in  the  actual  possession  of  the  land  on  the 
1st  of  January,  1866,  and  thence  next  ensuing 
to  the  20th  of  Jane,  1866.  (Borel  t.  RoUiiu, 
30  Cal.  408  ) 

209.  Nature  of  possession  required  by  the 
Van  Ness  ordinance  discussed  m  the  opinion 
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«f  Baldirin,  J.    (W<df  t.  Baldwin,  19  Oal. 
806.) 

210.  A  title  nnder  the  Van  New  ordiiuince 
does  not  accme  unless  there  is  an  actual  dob- 
session  of  tho  premises.  (JuUson  t.  Malloy, 
40  Oal.  299.) 

211.  By  actual  possession,  as  that  term  is 
used  in  the  Van  Ness  ordinance,  is  meant 
that  possession  which  is  accompanied  with 
the  real  and  effectual  enjoyment  of  theprop- 
er^.  (Davis  t.  Spring  VaUey  W.  W.,  67 
Cal.  54S.) 

212.  The  possession  which  the  law  requires 
to  show  »  poeeessio  pedis  is  the  subjection  of 
the  land  claimed  to  the  will  of  the  claimant, 
eonsistinK  in  doing  aa  he  wishes  with  the 
land,  and  excluding  others  therefrom;  and 
an  actual  and  open  occupation  of  a  tract  of 
land  marked  oat  by  and  within  visible  and 
defined  boundaries,  and  a  subjection  of  such 
land  to  the  dominion  of  the  occupant,  to  the 
ezdosion  of  all  others,  is  sufficient  to  show 
a  poeseaaio  pedis,  which,  if  continued  long 
enough,  will  satisfy  the  requirements  of  the 
law,  and  establish  title,  nnder  the  Van  Ness 
ordinance,  whether  tiiere  be  an  inclosure  or 
not.    (Spotts  T.  Hanley,  85  Cal.  155.) 

213.  The  actual  possession,  by  Tirtne  of 
whidt  parties  obtam  the  title  of  the'  city  of 
Ban  Francisco  to  the  pueblo  lands  under  the 
second  section  of  the  Van  Ness  ordinance 
means  a  possession  accompanied  with  the 
real  and  enectual  enjoyment  of  the  property ; 
that  possession  which  follows  the  subjection 
of  the  property  to  the  will  and  dominion  of 
the  claimant  to  the  exclusion  of  others;  and 
this  possession  must  be  evidenced  by  occupa- 
tion or  culttvation,  or  other  appropriate  use, 
according  to  the  locality  and  character  of  the 
particular  premises.  An  inclosure,  by  an 
ordinary  fence,  of  the  premises,  without 
residence  thereon,  or  improvementSj  or  culti- 
vation, or  other  acts  of  ownership,  is  of 
itself  insufficient.  (Wolf  ▼.  Baldwin,  19  Oal. 
S06.) 
Cited  28  Oal.  223;  80  Gal.  688,  943;  40  Oal. 

809;  57  Cal.  640. 

214.  What  constitutes  actual  possession 
within  this  ordinance  not  here  defined.  (San 
Frandsco  T.  Beideman,  17  Cal.  443.) 

216.  The  nature  of  the  possession  in  this 
ease  stated,  and  the  conclusion  reached  that 
sadi  possession  brings  defendant  within  the 
ordinance.  (San  Francisco  t.  Beideman,  17 
Cal.  443.) 

216.  The  proof  of  actual  possession  in  this 
case  is  insufficient  to  enable  plaintiffs  to  re- 
cover.   (Wolf  V.  Baldwin,  19  (;al.  806.) 

217.  Occasional  and  casual  acts  of  dominion 
exercised  over  land  in  San  Francisco,  without 
eoltivating  it  or  surroanding  it  with  a  fence, 
■re  not  sufficient  to  establish  title  under  the 
Van  Ness  ordinance.  (Pattee  v.  Moyle,  44 
Cal.  863.) 

218.  A  mere  inclosure  by  a  fence  is  of  itself 
only  the  declaration  of  an  intention  to  appro- 
priate and  possess  the  premises ;  but  does  not, 
nnaccompanied  with  any  other  acts,  consti- 
tote  the  actual  possession  contemplated  by 
the  ordinance.  (Wolf  v.  Baldwin,  19  Cal. 
806.) 


Cited  82  Cal.  18, 22 ;  39  Cal.  44, 46, 47 ;  41  CaL 
582;  8  Mont.  134. 

219.  The  court  cannot  say  that  a  fence  built  ' 
in  Uau  Francisco  in  1850,  and  made  of  posts 
and  boards,  two  boards  and  a  cap  hi)jh,  was 
not  a  substantial  fence,  or  that  this  m  con- 
nection with  building  and  occupying  a  house 
within  it,  and  exercising  control  over  the  land, 
did  not  constitute  an  actual  possession  within 
the  meaning  of  the  Van  Ness  ordinance.  The 
testimony  was  sufficient  to  require  its  sub- 
mission  to  the  jury.  (Satterlee  v.  Bliss,  36 
Cal.  489.) 

220.  The  inclosure  of  a  lot  in  San  Francisco 
by  building  a  fence  around  it  made  of  posts 
eight  feet  apart  and  five  feet  high,  with  two 
bcMrds  nailed  on  the  same,  without  actual 
occapation  or  cultivation  of  the  lot,  did  not 
give  such  possession  of  the  same  to  the  person 
mclosing  as  to  pass  the  title  to  him  under  the 
Van  Ness  ordinance.  (Polack  t.  McGrath, 
S2  Oal.  16.) 

221.  Possession  of  a  lot  in  San  Francisco 
within  the  limits  covered  by  the  Van  Ness 
ordinance,  by  a  fence  of  posts  and  wires,  four 
wires  passing  through  each  post,  the  fence  be- 
ing sufficient  to  turn  cattle,  but  not  goats 
and  hogs,  is  sufficient  to  entitle  the  possessor 
to  the  benefit  of  the  Van  Ness  ordinance. 
(Howell  v.  Bogers,  47  Cal.  291.) 

222.  A  deed  of  a  tract  of  land  in  San  Fran- 
cisco, only  a  portion  of  which  has  been  so  re- 
duced to  possession  by  the  grantors  as  give 
them  possession,  or  the  right  to  possession  or 
title  under  the  Van  Ness  ordinance,  will  con- 
fer upon  the  grantees  no  right  under  the  ordi- 
nance, except  to  the  part  actually  inclosed 
and  reduced  to  possession.  (Pattee  v.  Moyle, 
44  Cal.  863.) 

223.  One  who  entered  on  a  tract  of  land  in 
San  Francisco,  claiming  the  whole  under  a 
deed  describing  it  by  metes  and  bounds,  and 
took  actual  possession  of  a  part  only,  there 
being  no  adverse  possession  of  the  rest,  ac- 
quired title  under  the  Van  Ness  ordinance 
only  to  the  extent  of  his  actual  and  not  of  his 
constructive  possession.  (Davis  v.  Perley,  30 
Cal.  680.) 

Cited  31  Cal.  229;  32  Cal.  18;  40  Col.  809. 

224.  The  rule  that  one  who  enters  into  the 
actual  possession  of  a  part  of  a  tract  of  land, 
claiming  the  whole,  under  a  deed  describing 
the  whole,  is  in  constructive  possession  of  the 
whole,  applies  to  land  in  San  Francisco,  with- 
in the  district  covered  by  the  Van  Ness  ordi- 
nance, and  to  city  lots.  (Donahue  t.  Galla- 
van,  43  Cal.  573.) 

226.  If,  on  the  first  day  of  January,  1856,  a 
person  was  in  possession  of  land  in  San  Fran- 
cisco, within  the  limits  of  the  Van  Ness  ordi- 
nance, as  the  tenant  of  another,  or  as  against 
such  person,  an  intruder  who  could  have  been 
evicted  by  legal  process^  the  person  thus  in 
possession  did  not  acquire  title  by  the  Van 
Ness  ordinance,  but  the  title  vested  in  the 
landlord  or  the  person  who  could  have  recov- 
ered possession.    (Brooks  t.  Hyde,  87  Cal. 

Cited  43  Cal.  476;  87  Cal.  336. 

226.  The  court  are  inclined  to  consider  the 
word  "  tenant,"  as  used  in  the  Van  Nessordi^ 
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nance,  as  meaning  a  conventional   tenant. 
(Brooks  V.  Hyde,  37  Cal.  366.; 
ated  44  Cal.  561. 

227.  The  word  "tenant,"  aa  nsed  in  the 
Van  Ness  ordinance,  is  not  restricted  in  its 
meaning  to  a  mere  conventional  tenant,  as 
was  intimated  in  Brooks  v.  Hyde,  37  Cal. 
366,  but  applies  to  any  party  who  holds  the 
actual  possession  in  subordination  to  another 
|)arty  under  or  by  virtue  of  an  agreement, 
either  express  or  implied.  (Irvine  v.  Adler, 
44  Cal.  569.) 

228.  The  actual  possession  of  land  in  San 
Francisco  within  the  boundaries  of  the  Van 
Kess  ordinance,  by  a  tenant,  was  the  poeses- 
Bion  of  the  landlord,  so  as  to  entitle  niin  to 
the  benefits  of  that  ordinance,  and  the  same 
result  followed  if  the  tenant  assigned  the 
lease,  and  bis  assignee  took  possession. 
(McLeran  v.  Benton,  43  Cal.  467.) 

Cited  78  Cal.  844. 

229.  In  determining  whether  title  ever 
vested  under  the  Van  Ness  ordinance,  on  a 
stale  claim,  all  the  acts  and  declarations, 
wherever  made,  are  admissible  against  the 
party  claiming,  for  the  purpose  of  ascertain- 
mg  what  he  did  really  do  to  bring  himself 
within  the  purview  of  the  ordinance.  (Mc- 
Fadden  v.  Wallace,  88  Cal.  61.) 

230.  Certain  testimony  considered  in  the 
opinion,  and  held  to  be  insufficient  to  estab- 
lish possession  of  land  within  the  meaninj^  of 
the  Van  Ness  ordinance.  (Davis  v.  Spnng 
Valley  Water  Works,  57  Cal.  543.) 

231.  After  the  facts  tending  to  prove  actual 
possession  are  in  evidence  it  becomes  a  ques> 
tion  of  law  whether  those  facts  establish  such 
actual  possession  as  to  confer  title  under  the 
Van  >'ess  ordinance.  (Davis  y.  Ferley,  30 
Cal.  630.) 

232.  In  determining  the  existence  or  non- 
existence of  poeeessio  pedis  necessary  to  con- 
fer  title  to  land  in  San  Francisco,  under  the 
Van  Ness  ordinance,  it  is  the  peculiar  prov- 
ince of  a  jurv,  under  proper  instructions  of 
the  court,  to  aecide  whether  or  not  the  acts  of 
dominion  relied  on,  considering  the  size  of 
the  tract,  its  peculiar  condition,  and  appro- 
priate use,  were  of  such  a  character  as  usually 
accompany  the  ownership  of  lands  similarly 
situated,  and  the  court,  when  sitting  without 
a  jury  should  decide  the  same  questions  of  fact 
upon  the  same  basis.  (Spotts  t.  Hanley,  86 
Cal.  165.) 

Object  is  to  protect  actual  possessors.  See 
ante,  XIV,  7,  a. 

Right  of  occupant  of  beach  and  water  lots. 
See  post,  XIV,  10,  e. 

Right  of  one  in  possession  as  against  grantee 
of  Mexican  grant.    See  ante,  XIV,  2. 

233.  The  Van  Ness  ordinance  was  framed 
upon  the  theory  that  the  better  right  to  the 
bounty  of  the  city  rested  with  the  first  posses- 
sor, provided  his  possession  was  actual,  and 
had  not  been  voluntarily  abandoned,  and  such 
prior  actual  possessor  is  entitled  to  the  benefits 
of  the  ordinance,  notwithstanding  an  inter- 
ruption of  his  possession  by  the  intrusion  or 
trespass  of  others.  (Hubbard  T.  Barry,  21 
Cal.  321.) 

Cited  28  Oal.  228. 


234.  The  Van  Ness  ordinance  Tested  tb» 
title  in  a  person  not  in  possession  by  himself 
or  tenant  on  the  first  day  of  January,  1855, 
provided  such  person  had  been  in  poeseesioo 
before  that  time,  and  his  possession  bad  been 
interrupte<l  by  an  intruder,  and  could  be  re- 
coverecf  by  legal  process.  (Valentine  v.  Ms- 
honey,  87  Cal.  389.) 

285.  One  who  was  in  possession  of  land  in 
San  Francisco,  embraced  within  the  area  of 
the  Van  Ness  ordinance,  and  who  was  ousted 
by  an  intruder  before  the  ordinance  took  ef- 
fect, in  order  to  have  acquired  the  Van  Ness 
ordinance  title,  must  have  recovered  posses- 
sion from  the  intruder  by  virtue  of  his  prior 
possession,  in  a  suit  commenced  before  his 
right  of  action  on  his  prior  possession  was 
barred  by  the  statute  of  limitations.  He 
could  not  recover  from  such  intruder  by  virtue 
of  anv  title  vested  in  him  by  the  ordinance, 
but  the  recovery  upon  the  prior  porarasion 
vested  in  him  tne  Van  Ness  ordinance  title. 
(Pickett  V.  Hastings,  47  Cal.  269,  cited  48  Otl. 
19,  73  Cal.  344:  McLeran  t.  Benton,  73  Oal. 
829.) 

236.  A  party  who,  on  the  first  day  of  Janu- 
ary, 1855,  was  in  the  actual  possession  <rf 
land  in  San  Francisco,  within  the  area  cov- 
ered by  the  Van  NeM  ordinance,  daiming 
the  same  adversely  to  another  party,  and  who 
continued  in  such  possession  up  to  the  20th 
of  June,  1855,  and  up  to  the  commencemeDt 
of  an  action  by  such  other,  is  prima  facie 
entitled  to  the  title  conveyed  by  the  Van 
Ness  ordinance,  and  it  devolves  on  the  other 
party  to  show,  not  only  that  he  was  onsted 
from  the  possession,  but  also  that  his  pos- 
session was  such  as,  within  the  language  d 
the  ordinance,  may  be  recovered  by  1^1 
process.    (Pickett  t.  Hastings,  47  Cal.  269.) 

237.  A  defendant  in  ejectment  for  a  lot  in 
San  Francisco,  who  haid  possession  of  the 
premises  on  the  first  day  of  January,  1856, 
and  thence  up  to  the  passage  of  the  Van  Heet 
ordinance,  cannot  invoke  the  protection  of 
that  ordinance  when  the  issue  in  the  action  ia 
whether  his  possession  was  acquired  by  an  in- 
trusion upon  the  prior  rights  of  the  puuntiff. 
(Keane  v.  Cannovan,  21  Cal.  291.) 

288.  Persons  who,  before  the  passage  of  the 
Van  Ness  ordinance,  had  been  in  possession 
of  land  embraced  within  the  area  covered  by 
it,  and  who  had  been  ousted  by  intruders, 
and  who  had  no  other  right  or  title  than 
such  as  proceeded  from  prior  possession,  miut 
have  commenced  their  actions  within  the 
time  prescribed  by  the  statute  of  limitations, 
and  the  statute  commenced  running,  aa  to 
such  persons,  on  the  eleventh  day  of  April, 
1855.  (Pickett  v.  Hastings,  47  CaL  289.) 
Cited  48  Cal.  19;  73  Gal.  844. 

Interruption  of  possession  by  dty.  See 
ante,  206. 

e.  Amount  of  Land  Which  may  be  Claimed 
Under. 

239.  The  amount  of  land  in  San  Francisco 
which,  under  the  Van  Ness  ordinance,  passed 
to  a  person  in  the  actual  possession  was  not 
limited  to  one  block.  (iMvis  v.  Perley,  30 
Cal.  630.) 

240.  The  Van  Ness  ordinance  does  not  limit 
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the  qnantit^  of  Und  to  which  the  actual  pos- 
Kstior  acquires  the  title  of  the  cit}^;  and  the 
courts  cannot  annex  any  limitation,  but  can 
only  hold  parties  to  clear  proof  of  their  actual 
possession.  (Wolf  ▼.  Baldwin,  19  Cal.  306; 
Davia  V.  Perley,  30  Cal.  630.) 

241.  There  is  no  limit  as  to  the  quantity  of 
land  to  which  parties  in  possession  become 
entitled  under  the  Yan  Ness  ordinance.  All 
that  a  claimant  of  lands  within  the  limits  of 
the  cit^  of  Ban  Francisco  need  show  to  en- 
title bim  to  hold  as  against  the  citv  is  that 
he  was  in  actual  possession  of  aacfa  lands  on 
the  first  day  of  January,  1836.  (Ban  Fran- 
dsco  V.  Beideman,  17  Cal.  443,  cited  19  Cal. 
318,  28  Cal.  223,  SO  Cal.  637,  643;  Davis  t. 
Perley,  30  Cal.  «30.) 

f.  Estoppel  of  One  Claiming  Under. 

242.  Plaintiff  claiming  through  the  Van 
Mess  ordinance  the  right  and  title  of  the  city 
is  not  in  a  poeition  to  say  that  the  city  had,  at 
the  time  of  the  passage  of  the  ordinance,  no 
title  or  claim  to  the  premises.  (Hubbard  y. 
SulUvan,  18  Cal  608.) 

Cited  42  Cal.  667. 

g.  Time  of  Commencing  Action  Under. 

243.  The  act  of  March  4,  1864  (Stats.  1863- 
64,  p.  149),  only  prohibits  a  plaintiff  in 
ejectment  from  relying  on  the  Van  Ness  ordi- 
nance if  he  commences  his  action  more  than 
one  year  after  its  passage,  and  has  not  been  in 
possession  within  the  next  preceding  five 
yean.  It  does  not  prohibit  him  from  re- 
covering on  prior  pomession  or  paper  title. 
(Raimond  y.  Eldridge,  43  Cal.  606.) 

Action  to  recover  land,  when  statute  begins 
tomn.    See  ante,  238. 

h.  Title  Under. 

244.  Van  Ness  ordinance  and  act  of  legis- 
lature confirming  same  vested  in  the  posses- 
wrg  described  in  the  ordinance  a  title  to  the 
lauds  therein  mentioned,  as  against  the  city 
o{  San  Francisco.  (Carleton  v.  Townsend,  28 
Cal.  219.) 

Cited  42  Cal.  557. 

245.  If,  as  plaintiff  contends  in  this  case, 
the  act  of  1861  passed  the  title  of  the  lot  on 
irhich  the  Marine  Hospital  in  San  Francisco 
stands  to  the  commissioners  of  the  funded 
debt,  then  plaintiff  cannot  maintain  his  action, 
because,  even  conceding  that  the  legislature 
had  power  to  divest  this  title  by  the  act  of 
1858  confirming  the  Van  Ness  ordinance,  still 
that  ordinance  and  that  act  only  give  the 
occupants  the  right,  title,  and  interest  of  the 
dty  u  the  land  so  held.  (Hublmrd  y.  Sulli- 
van, 18  Cal.  608.) 

Title  acquired  by  Van  Ness  ordinance.  See 
ante,  236. 

246.  The  effect  of  the  Van  Ness  ordinance 
was  to  release  to  actual  possessors,  who  were 
anchon  the  1st  of  January,  1855,  the  title 
and  interest  of  the  land  so  possessed.  This 
interest  was  only  the  equity — in  other  words, 
the  title  subject  to  the  trusts  in  favor  of  the 
city's  creditors — of  such  property  as  was  con- 
veyed hj  the  deeds  to  the  commissioners  of 
the  sinking  fund  and  the  commissioners  of  the 
funded  debt;  and  parties  holding  under  the 

Cit,  Diomr,  Vou  IIL— Ut 


ordinance  hold,  as  to  the  property  conveyed 
in  these  deeds,  in  subordination  to  this  trust, 
just  as  the  city  itself  holds.    (Board  of  Edo- 
cation  v.  Fowler,  19  Cal.  11.) 
Cited  28  Cal.  223;  42  Cal.  666. 

247.  It  was  not  the  possession  mentioned  in 
the  ordinance  that  conferred  title,  but  the 
legislative  confirmation  of  the  ordinance. 
(Valentine  y.  Mahoney,  87  Cal.  889.) 

248.  Title  under  the  Van  Ness  ordinance 
dates  not  from  the  time  possession  of  the  land 
was  taken,  but  from  the  time  of  the  passage 
of  the  act  confirming  the  ordinance.  (Vu- 
entine  y.  Mahoney,  37  Cal.  389.) 

249.  It  cannot  be  said  that  one  person  ac- 
quired better  title  than  another  under  the 
Van  Ness  ordinance.  The  one  having  the 
requisite  possession  took  the  title ;  the  other 
took  nothing.  (Valentine  y.  Mahoney,  37 
Cal.  389.) 

Van  Ness  ordinance,  title  onder.  See 
Homesteads,  247. 

i.  Bights  of  Heirs. 

260.  The  right  or  interest  which  a  person 
held  in  the  pueblo  lands  of  Ban  Francisco,  by 
virtue  of  possession  alone,  prior  to  the  pas- 
sage of  the  Van  Ness  ordinance,  if  not  devised 
b^  him,  descended  to  his  heirs,  and  could  be 
distributed  by  the  probate  court.  (McLeran 
y.  Benton,  48  Cal.  467.) 

8.  Lease  of  Lani/. 

261.  If  the  charter  of  a  city  requires  any 
sale  or  lease  of  the  real  estate  of  such  city  to 
be  made  at  public  au-  tion  to  the  highest 
bidder  an  ordinance  of  the  council  of  the 
city  making  a  lease  of  any  portion  of  its 
realty  to  a  corporation,  upon  the  payment  of 
a  rent  reserved,  is  void,  and  passes  no  title  to 
the  corporation.  (San  Francisco  etc  R.  R. 
Co.  y.  Oakland,  43  Cal.  602.) 

(Government  reserve,  rights  of  lessee  of.  See 
post,  XIV,  11. 
Lease  of  property.    See  ante,  185. 

9.  Whether  Subject  to  Execution, 

262.  The  municipal  lands  to  wliich  the  city 
of  San  Francisco  succeeded  were  held  in 
trust  for  the  public  use  of  that  city,  and  were 
not,  either  under  the  old  government  or  new, 
the  subject  of  seizure  and  sale  under  execu- 
tion. (Hart  V.  Burnett,  15  Cal.  530,  cited  16 
Cal.  291,  17  Cal.  484,  20  Cal.  482,  485,  21  Cal., 
41.  28  Cal.  222.  74  Cal.  640:  Fulton  y.  Han- 
low,  20  Cal.  460,  cited  42  Cal.  666.) 

253.  The  city  of  San  Francisco  holds  the 
municipal  lands  of  the  pueblo,  not  legally 
disposed  of  as  hereinbefore  explained;  and 
her  title  is  wholly  unaffected  by  sheriff's  sales 
under  executiou  against  her,  so  far  as  those 
sales  touch  or  anect  the  aforesaid  pueblo 
lands.  (Hart  y.  Burnett,  16  Cal.  630;  Fulton 
v.  Hanlow,  20  Cal.  450,  cited  42  Cal.  466.) 

264.  A  defendant  in  ejectment,  holding  such 
lands  merely  by  possession,  may  set  up  the 
invalidity  of  such  sales,  or  the  plaintiff's  title 
derived  therefrom,  to  defeat  the  plaintiff's 
action.  (Hart  v.  Burnett,  16  Cal.  530;  Ful- 
ton y.  Hanlow,  20  Cal.  460,  cited  42  Cal.  456.) 

255.  Sale  of  land  in  January  and  February, 
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1852,  on  an  ezecation  issued  under  a  judgment 
against  the  city,  rendered  September  18, 1851, 
eonveyed  a  legal  title  to  the  land,  upon  which 
ejectment  can  he  maintained.  (Welch  v. 
Sullivan,  8  Gal.  166.) 
Cited  70  Cal.  305;  1  Idaho,  N.  S.,  289. 
_  256.  The  act  of  Congress  of  1851  Vested  the 
title  of  the  ungranted  lands  within  the  city 
limits  in  the  city  of  San  Francisco,  and  a 
sheriff's  sale  in  1852,  under  a  iudgment  against 
the  city,  entered  in  September,  1851,  passed 
the  title  of  the  city  in  the  purchaser.  Per 
Burnett,  J.    (Welch  v.  Sullivan,  8  Cal.  165.) 

Sale  under  execution  en  masse  at  inade- 
quate price,  validity  of.    See  Executions,  154. 

Lands  of  are  not  subject  to  execution.    See 
Municipal  Corporations,  199. 
_  Kedemption  of  citv  propertjr  sold  on  execu- 
tion.   See  Municipal  (Jorporations,  202,  et  seq. 

Who  may  redeem  from  execution.  Bee  Mu- 
nicipal Corporations,  204,  205. 

Beach  and  water  lots  whether  subject  to 
execution.    See  post,  XIV,  10,  f. 

Judgment  in  action  against  does  not  affect 
subsequently  acquired  title.  See  Judgments, 
326,  et  seq. 

10.  Beach  and  Water  LoH. 

a.  Water-front  of  San  Francisco,  Line  of  and 

What  Included  in. 

Condusiveness  of  patent  and  survey  as  to 
ownership  of  tide  lands.   See  ante,  XlV,  1. 

257.  The  act  of  March  26,  1851,  which  re- 

Suires  the  city  of  San  Francisco  to  deposit  in 
ae  office  of  the  secretary  of  state  a  map  of  the 
water  lot  property  granted  to  the  city  by  the 
same  act,  does  not  make  such  map  conclusive 
evidence  of  the  extent  of  said  property,  as  the 
boundaries  are  completely  specified  in  the  act, 
and  the  question  of  what  was  the  water  line 
of  the  city  at  the  date  of  the  act  is  one  of 
fact.    (Cook  T.  Bonnet,  4  Cal.  397.) 

258.  The  act  of  March,  1851,  commonly 
called  the  San  Francisco  Water  Lot  Act,  should 
be  construed  favorably  to  the  city,  and  in- 
cludes all  land  within  the  boundaries  fixed  by 
the  survey  referred  to  in  the  act.  (Uymanv. 
Bead,  13  Cal.  444.) 

259.  Nothing  in  the  act  of  May,  1851,  indi- 
cates any  intention  on  the  part  of  the  legisla- 
ture to  exclude  the  public  slips  from  the  act 
of  March.    (Hyman  y.  Bead,  18  Cal.  444.) 

260.  In  an  action  of  ejectment,  where  the 
question  in  controversy  was  the  position  of 
the  red  line,  or  water-front,  of  San  Francisco, 
held,  that  a  dia^m  made  by  the  county  sur- 
veyor, and  beheved  by  him  to  be  correct, 
though  not  an  official  plat,  was  admissible 
in  evidence  for  the  pnriwse  of  showing  what 
the  party  offering  it  claimed  to  be  the  true 
position  of  such  line.  (People  t.  Elumpke, 
41  Cal.  263.) 

261.  In  an  action  of  ejectment  by  the  state 
for  land  in  San  Francisco  claimed  to  be  out- 
side of  the  red  line,  or  water-front,  held,  that 
the  map,  purporting  to  have  been  made  in 
1864  by  order  of  the  state  harbor  commission- 
ers, but  not  shown  to  have  been  approved  or 
adopted  by  them,  was  not  competent  evidence 
in  their  favor  to  show  the  true  location  of  the 
red  line.    (People  y.  Klumpke,  41  Cal.  263.) 


262.  The  board  of  state  land  oommiflrionen, 
appointe<i  under  the  act  of  May  18,  1853,  es- 
tablishing such  board  (Stats.  1853,  p.  219), 
was  authorized  to  find  the  red  line,  or  water- 
front, of  San  Francisco,  as  established  by  tlie 
act  of  March  26, 1851  (Stats.  1851,  p.  307),  and 
their  map  is  competent  evidence  tending  to 
prove  the  position  of  that  line.  (People  v. 
klumpke,  41  Cal.  263.) 

263.  In  an  action  of  ejectment  by  the  state 
for  land  in  San  Francisco  between  Jackson 
and  Pacific  streets,  and  claimed  by  it  to  be 
outside  of  the  red  line,  or  water-front,  held, 
that  deeds  of  the  state  land  commissioners, 
appointed  under  the  act  of  May  18, 1853  (Stats. 
1853,  p.  219),  for  lands  to  the  sonth  of  Jackson 
street,  were  not  admissible  for  the  porpoee  of 
showing  the  position  of  the  red  line.  (People 
v.  Klumpke,  41  Cal.  263.) 

264.  The  question  of  the  location  of  the  San 
Francisco  red  line,  or  water-front,  established 
by  the  act  of  March  26,  1851  (Suts.  1851, 
p.  307),  is  a  question  of  fact;  and  the  acts  of 
official  surveyors  and  boards  in  running  and 
mapping  out  the  line,  though  they  tend  to 
show  its  position,  yet,  as  the  v  could  not  change, 
they  do  not  conclusively  fix,  it.  (People  v. 
Klumpke,  41  Cal.  263.) 

265.  As  the  act  of  March  26, 1851,  eeUblish- 
ing  the  red  line,  or  water-front  of  San  Fran- 
cisco (Stats.  1851,  p.  307),  mentioned  a  number 
of  points  on  it  with  the  same  certainty  as 
the  initial  point  the  true  position  of  the  line 
between  any  two  of  such  points  can  be  ascer- 
tained by  drawing  a  line  between  them,  and 
it  is  unnecessary  for  a  survey  to  commence  at 
the  initial  point.  (People  y.  EJumpke,  41 
Cal.  263.) 

266.  If  the  state  land  commissioners,  ap- 
pointed under  the  act  of  May  18,  1853  (Stats. 
1863,  p.  219),  changfBd  the  red  line,  or  water- 
front, of  San  Francisco,  as  laid  down  by  the 
act  of  March  26,  1851  (StaU.  1851,  p.  307),  an 
alleeed  adoption  and  recopiition  by  the  state 
of  the  acts  of  the  commissioners  would  not 
effect  a  change  or  create  an  estoppel  in  pais  as 
against  the  state,  unless  it  should  be  shown 
that  the  legislature  and  other  officials,  while 
adopting  and  recognizing  such  acta,  knew 
that  they  had  changed  the  line.  (People  v. 
Klumpke,  41  Cal.  263.) 

Sale  of  land  outside  red  line.  See  post,  287, 
etseq. 

High>water  mark,  boundary  in  confirma- 
tion below,  controls  survey,    bee  ante,  15. 

(Jonclnsiveness  of  patent  to  city.  See  ante, 
16. 

Survey  of  streets  into  tide  water.  See  ante, 
XL 

b.  Grant  of  to  San  Frandsoo;  Natnre  of  In- 
terest in. 

267.  The  fonrtii  section  of  the  act  of  March 
26, 1861  (Stets.  1851,  p.  307V  commonly  known 
as  the  Water  Lot  Act,  did  not  constitnte  a 
contract  between  the  state  and  the  grantees 
under  ttie  act.  (Floyd  v.  Blanding,  54  C«l. 
41.) 

Act  granting  water-front  to  San  Frandsoo, 
oonstmction  of.    See  ante,  XIV,  10,  a. 

268.  The  proviso  in  the  act  of  March  26, 
1861,  granting  certain  beach  and  water  kit 
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property  in  San  Francisco  to  the  city,  that  the 
dty  shall  pay  into  the  state  treasury,  within 
twenty  days  after  their  receipt,  twenty-five 
per  cent  of  all  moneys  arising  in  any  way 
from  the  sale  or  other  disposition  of  the  prop- 
erty, is  not  a  condition,  either  precedent  or 
tob^uent,  annexed  to  the  grant.  (Holladay 
T.  Frisbie,  16  Cal.  630.) 
Cited  16  Cal.  126;  42  Cal,  667;  64  0»1.  499; 
84  Cal.  124. 

209.  Nor  does  the  proviso  create  a  trust  in 
the  city  in  favor  of  the  state,  so  far  aa  the 
property  itaelf  is  concerned;  that  is  to  say, 
the  estate  granted  is  not,  by  force  of  the  pro- 
viso, held  in  trust  partly  for  the  benefit  of  the 
state.  The  interest  of  the  city  in  the  property 
is  a  legal  estate  lor  ninety-nine  years.  When 
the  property  is  once  sold  or  disposed  of  by 
the  city  it  la  not  charged  with  the  payment 
of  the  percentage  in  the  hands  of  the  erantee 
or  purchaser.  That  is  a  duty  devolving  on 
the  city,  with  which  the  grantee  or  purchaser 
baa  no  concern.  (Holladay  v.  Frisbie,  16  CaL 
630.) 

270.  If  there  be  any  trust  created  by  the 
proviso  it  is  only  a  trust  in  the  one-fourth  of 
the  proceeds  which  the  city  may  receive, 
amounting  only  to  a  covenant  on  the  part  of 
the  city,  which  in  nowise  qualifies  the  grant 
or  affects  the  legal  estate  of  the  city  in  the 
premises.    (Holladay  v.  Frisbie,  15  Cal.  630.) 

271.  The  beach  and  water  lot  property 
mentioned  in  the  act  ia  not  devoted  by  the 
grant  of  the  state  to  any  specific  public  pur- 
poses, or  made  subject  to  the  performance  of 
any  trusts  by  the  city.  The  interest  of  the 
dty  is  abeolute,  qualified  by  no  conditions  and 
■abject  to  no  specific  uses.  It  is  a  leviable 
interest,  subject  to  sale  under  execution. 
(Holladay  v.  Frisbie,  15  Cal.  630.) 

Cited  16  Cal.  128 ;  64  Cal.  499 ;  84  Cal.  124. 

272.  The  proviso  to  the  act  operates  only  aa 
a  covenant  on  the  part  of  the  city,  that  if  abe 
make  any  aale  or  other  disposition  of  the 
property,  and  realize  from  such  sale  or  other 
aispoeition  any  moneys,  twenty-five  per  cent 
of  the  same  shall  be  paid  into  the  state  treas- 
ury. On  the  other  hand,  if  the  property  be 
disposed  of  without  the  receipt  of  any  moneys 
by  the  dty,  no  obligation  arises  in  fovor  of 
the  state.    (Holladay  t.  Frisbie,  16  Cal.  630.) 

Grant  did  not  pass  control  over  Channel 
ttreet    See  ante,  XI. 

Acceptance  of  the  act  granting  water-front. 
Bee  poet,  292. 

273.  The  interest  of  {be  city  uid  county  of 
Ban  Francisco  in  its  beach  and  water  lot 
property  is  a  legal  estate  for  ninety-nine 
years,  and  the  right  of  the  city  for  that  term 
u  as  abeolute  a  title  and  as  free  from  public 
trust  aa  if  held  by  a  private  proprietor,  and 
may  be  extinguished  by  adverse  possession, 
nnder  the  statutes  of  limitation.  (City  ana 
County  of  San  Frandaoo  ▼.  Straut,  84  Cal. 
124.) 

274.  'Where  l^alature  had  before  it  an 
official  map  of  the  city  at  the  time  of  the  pas- 
wge  of  an  act  concerning  water  lots,  upon 
which  was  marked  a  selection  called  the 
"government  reservation,"  to  which  map 
reference  was  made  in  uie  act,  held,  that 


the  map  must  be  regarded  as  a  part  of  the 
act,  and  that  the  legislature,  in  speaking  of 
the  reservation,  must  be  presumed  to  have 
intended  what  was  marked  on  the  map  aa 
such.  (People  ex  rel.  Burr  v.  Dana,  22  Cal.  11.) 
Tide  lands  were  not  part  of  pueblo  of.  See 
Swamp  and  Overflowed  Lands,  26. 

c.  Bights  of  Owners  Below  Low- water  Mark; 

Accretion. 
276.  The  owner  of  a  lot  upon  the  water- 
front of  San  Francisco,  as  established  by 
statute,  below  low-water  mark,  is  not  a 
"  riparian  proprietor  "  in  the  sense  in  which 
that  term  is  used  in  the  law  of  tide  waters 
for  the  water-front  of  San  Francisco  is  of 
statutory  creation.  (Dana  T.  Jackson  Street 
Wharf  Co.,  31  Cal.  118.) 

276.  The  owner  of  a  lot  on  the  water-front 
of  San  Francisco  does  not  become  the  owner 
of  land  adjoining  the  lot  and  lying  in  the 
harbor  beyond  it,  which  land  has  been  gained 
from  the  sea  by  the  gradual  accretion  of  sand 
and  earth  caused  by  a  purpresture,  by  the 
erection  of  a  wharf  in  the  public  harbor  be- 
yond it.  (Dana  V.  Jackson  Street  Wharf  Co., 
31  Cal.  118.) 

277.  The  doctrine  that  lands  gained  from 
the  sea  by  washing  up  of  sand  or  earth  by 
little  and  little  become  the  property  of  the 
owner  of  the  land  adjoining  does  not  apply  to 
a  marine  increase  of  alluvion  caused  by  a  pur- 
presture, by  the  erection  of  a  wharf  in  a  public 
harbor.  (Dana  v.  Jackson  Street  Wharf  Ck)., 
31  Cal.  118.) 

278.  In  case  of  an  increase  of  land  by  the 
accretion  of  alluvion  in  the  bay  on  the  water- 
front of  San  Francisco,  as  established  bv 
statute,  the  owner  of  the  lot  adjacent  has  no 
right  of  entry  thereon  to  the  exclusion  of  the 
state,  nor  can  he  maintain  ejectment  against 
a  stranger.  (Dana  v.  Jackson  Street  Wharf 
Co.,  31  Cal.  118.) 

d.  Title  of  Commissioners  of  Funded  Debt  to; 

Mission  Bay. 

279.  The  legal  title  of  the  city  of  San  Fran- 
cisco in  the  beach  and  water  lote  granted  to 
her  for  the  term  of  ninety-nine  years,  by  the 
act  of  March  26, 1861,  vested,  by  virtue  of  the 
deed  of  the  commissioners  of  the  sinking 
fund,  and  the  act  of  May  1, 1861,  and  by  the 
acceptance  by  the  city  of  the  terms  of  that 
act,  and  ite  consent  to  the  transfer,  in  the 
commissioners  of  the  funded  debt.  (Le  Roy 
v.  Dunkerly,  64  Cal.  462.) 

Title  of  commissioners.    See  post,  S09,  310. 

280.  The  deed  of  May  24,  1861,  from  the 
commissioners  of  the  sinking  fund  to  the 
commissioners  of  the  funded  debt  of  San 
Francisco,  transferred  to  the  latter  the  title 
to  the  tide  land  on  Mission  bay,  vested  in 
the  city  of  San  Francisco  by  the  act  of  March 
26, 1861.    (Friedman  v.  Nelson,  53  Cal.  589.) 

Sale  of  Mission  creek,  validity  and  eSect  of. 
See  ante,  156,  157. 

Power  of  commissioners  to  sell  beach  and 
water  lots.    See  post,  XIV,  10,  e. 

e.  Conveyances  of. 

281.  The  city  of  San  Francisco,  in  the  sale 
of  beach  and  water  lot  property,  acted  in  the 
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capacity  of  a  trustee  of  tbe  state,  under  a  dele- 
gated statutory  power,  which  must  be  strictly 
Sarsued.    (Holland  y.  San  Francisco,  7  Cat. 

Disapproved  16  Oal.  621 ;  21  Cal.  362. 

282.  The  land  directed  by  the  terms  of  ordi- 
nance No.  481  to  be  sold  was  set  apart  and 
dedicated  as  a  public  dock  by  an  ordinance 
passed  in  1852,  and,  while  this  dedicating  or- 
dinance remained  m  force,  no  sale  could  be 
legally  had.  In  dedicating  the  land  to  public 
use  the  common  council  exercised  powers 
purely  of  a  governmental  nature,  and  not 
those  of  a  mere  property  holder.  It  was  by 
legislation  that  the  dedication  was  made,  and 
only  by  legislation  couid  the  public  franchise 
be  destroyed.  (McCracken  v.  City  of  San 
Francisco,  16  Cal.  691.) 

288.  Alcalde  grants  of  beach  and  water  lots 
in  San  Francisco,  not  recorded  on  or  before 
the  3d  of  April,  1860,  in  some  book  of  record 
in  the  possession  and  under  the  control  of  the 
recorder  of  San  Francisco,  are  void.  (Cbapin 
v.  Bourne,  8  Cal.  294.) 

284.  The  Leavenworth  alcalde  grants  could 
not  pass  title  or  affect  the  beach  and  water 
lot  property  of  San  Francisco,  except  as  far  as 
conceded  by  the  act  of  March  26,  1851,  and 
upon  a  compliance  with  the  requisitions 
thereof.    (Chapin  v.  Bourne,  8  Cal.  294.) 

285.  The  board  of  tide  land  commissioners, 
under  the  act  of  April  1,  1870  (Stats.  1869-70, 
p.  641),  had  no  authority  to  dispose  of  lands, 
at  that  time,  lying  above  high-water  mark. 
(Knight  V.  Koche,  56  Cal.  15.) 

286.  The  board  of  commissioners  of  the  sink- 
ing fund  of  San  Francisco,  created  by  an  ordi- 
nance of  the  common  council  August  23, 1860, 
had  no  power  to  convejr  the  wharves  or  citv 
front  of  said  city.  (Smith  y.  Moore,  2  Cal. 
524;  Heydenfeldt  y.  Hitchcock,  15  Cal.  614; 
People  ex  rel.  Board  of  State  Harbor  Com- 
mrs.  y.  Broadway  Wharf  0>.,  81  Cal.  83.) 

287.  The  commiss  oners  appointed  under 
act  of  May  18,  1853,  to  sell  land  belonging  to 
the  state  on  the  water-front  of  San  Francisco 
had  no  power  to  sell  any  of  said  land  withont 
the  "red-line  map"  of  the  water-front,  re- 
quired to  be  made  by  the  fifth  section  of  the 
act  of  March  26,  1851,  commonly  called  the 
Beach  and  Water  liDt  Act.  (Knight  y. 
Haight,  61  Cal.  169.) 

Cited56Cal.  20,  25. 

288.  In  a  suit  by  the  state  for  land  in  San 
Francisco,  outside  of  the  red  line,  or  water- 
front, claimed  by  defendants  under  deeds 
from  tbe  board  of  state  land  commissioners, 
appointed  under  the  act  of  May  18,  1863, 
(Stats.  1853,  p.  219).  Held,  that,  as  the  board 
was  destitute  of  authority  to  sell  such  lots,  it 
was  no  error  to  exclude  defendants'  proffered 
evidence  of  the  reports  of  the  board  to  the 
legislature  and  the  controller's  receipts  for  the 
purchase  money  paid.  (People  v.  Klumpke, 
41  Cal.  263.) 

289.  Deeds  from  the  state  land  commission- 
ers, appointed  under  the  act  of  May  18,  1853 
(Stats.  1853,  p.  219),  so  far  as  they  include 
lands  in  San  Francisco,  lying  outside  of  tbe 
red  line,  are  void.  (People  y.  Klumpke,  41 
Cal.  263.) 


290.  The  authority  of  the  board  of  commis- 
sioners, under  the  act  of  May  1, 1866,  relatiy» 
to  a  sale  of  the  state's  interest  in  the  water- 
line  front  of  the  city  of  San  Francisco,  as  de- 
fined by  the  act  of  March  26, 1861,  is  limited 
to  the  property  within  the  boundaries  defined 
by  the  act;  and  a  sale  by  them  of  lots  not 
within  those  boundaries  is  a  nullity,  and 
cannot  constitute  cloud  of  title.  Hence  an 
injunction  against  such  sale  will  not  lie.  (Kis- 
ling  V.  Johnson,  13  Cal.  66.) 

291.  The  act  of  the  26th  of  March,  1851, 
granted  to  the  city  of  San  Francisco  certain 
beach  and  water  lot  property  in  San  Fran- 
cisco for  ninety-nine  years.  The  sale  to  de- 
fendant of  a  portion  thereof,  by  the  state 
board  of  land  commissioners,  under  the  act 
of  Ma;^  18, 1863,  passed  nothing  but  the  state 
reversionary  interest.  (Chapin  v.  Bourne,  8 
Cal.  294.) 

292.  Deeds  executed  by  tbe  treasurer  of 
the  city  and  county  of  San  Francisco  in  ac- 
cordance with  the  act  of  April  26,  1868,  above 
named,  do  not  pass  to  the  purchasers  the  title 
of  the  city  to  the  sUp  property  sold  in  Decem- 
ber, 1853,  under  onlinance  No.  481,  for  the 
reason  that  the  city  has  never  accepted  tliat 
act ;  and  without  such  acceptance  the  legisla- 
ture could  not  divest  the  estate  of  the  city  ac- 
quired by  the  legislative  grant  under  the 
Water  Lot  Act  of  1861.  (Grogan  v.  San  Fran- 
cisco, 18  Cal.  690.) 

293.  Under  the  act  of  April  26, 1858,  enti- 
tled "An  act  to  authorize  the  treasurer  of  tbe 
city  and  county  of  San  Francisco  to  execute 
certain  deeds  and  cancel  certain  claims,"  and 
providing  that  the  treasurer  shall  receive 
from  purchasers  at  the  sale  of  the  city  slip 
property  in  December,  1863,  any  sum  remain- 
ing unnaid  bv  them  respectively  for  the  proi^ 
erty  sold  unaer  ordinance  No.  481,  payable  in, 
among  other  items,  "any  genuine  city  con- 
troller's warrants,"  issued  on  or  after  May  I, 
1861,  the  treasurer  had  no  authority  tj  receive 
any  controller's  warrants  except  such  as  rep- 
resented a  genuine  indebtedness  of  the  city. 
It  was  not  sufficient  that  the  warrants  were 
genuine  in  the  sense  that  the  signatures  of 
the  officers  attached  to  them  were  not  forged ; 
bnt  they  must  have  been  issued  by  authority 
of  the  city,  and  have  been  a  valid  obligation 
i^inst  the  city.  (Grogan  y.  San  Francisco, 
18  Oal.  690.) 

294.  Where  the  city  of  San  Francisco,  so  far 
as  die  had  any  rights  in  the  premises,  bad  by 
her  own  voluntary  acts,  parted  with  them, 
any  attempt  on  her  part  to  resume  them,  by 
depriving  the  public  of  the  easement,  or  de- 
nying to  purchasers  of  lots  the  right  of  way, 
except  on  payment  of  wharfage,  etc,  was 
clearly  illegal.  (Breed  y.  Cunningham,  2  C^l. 
361.) 

296.  Where  a  deed  granted  "  all  that  beach 
and  water  property  Tying  between  Folwm 
street  on  the  north.  Ship's  channel  on  tbe 
east,  the  city  limits  on  the  south,  and  Price 
street  on  the  west,  and  known  on  the  said  map 
as  blocks  numbers  one  (1)  to  thirty- two  (32) 
inclusive,"  held,  that  a  block  of  "  beach  and 
water  property"  lying  within  the  exterior 
boundaries  was  included,  notwithstanding  it 
was  numbered  thirty-three  (33)  on  the  map 
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Teferred  to  in  the  deed.    (Friedman  v.  Nelson, 
63  Csl.  689.) 

296.  The  interest  of  plaintiff  derived  from 
a  oonTeyance  of  the  commissionen  under  the 
•ctof  May  18,  1853,  is  only  to  the  reversion 
after  the  ninety-nine  years  designated  in  the 
act  of  March  26, 1851.  (Holladay  v.  Frisbie, 
16  Oal.  630.) 

297.  Whatever  interest  the  city  of  San 
Francisco,  as  defined  by  the  charter  of  1851, 
bad  in  her  beach  and  water  lot  property  on 
tiie  first  day  of  January,  1855,  was  transferred 
to  and  vested  in  the  parties  who  were  in  the 
actual  possession  thereof  on  that  day,  pro- 
rided  their  possession  was  continued  up  to 
Jane  20, 1855,  or,  if  interrupted  by  an  intruder 
or  treepaseer,  had  been  or  might  be  recovered 
by  legal  process,  by  virtue  of  the  Van  Ness 
Ordinance  and  the  act  of  March  11, 1858  rat- 
ifyiDg  and  confirming  the  same,  and  such 

Earties  can  defeat  the  claim  of  plaintifi  who 
olds  nnder  a  conveyance  by  the  president 
and  two  members  of  the  board  of  land  com- 
missioners, created  by  act  of  May  18,  1863, 
providing  for  the  sale  of  the  state's  interest 
m  the  property  within  the  water-line  front, 
•8  definea  1^  the  act  of  March  26,  1861. 
(Holladay  v.  Frisbie,  15  Oal  630.) 
Cited  16  Gal.  623 ;  28  Gal.  223. 

298.  A  conveyance  of  the  city's  interest  in 
tide  lands  by  a  majoritv  of  the  commissioners 
of  the  funded  debt,  and  held  to  be  ineffectual 
^  the  decision  in  Leonard  v.  Darlington,  6 
(«1. 123,  for  the  reason  that  two  of  the  five 
commieaioners  did  not  sign  the  deed,  is  cured 
by  the  act  of  April  14,  1867,  ratifying  and  con- 
firming such  conveyance.  (Friedman  v.  Nel- 
ton,  63  Gal.  589.) 

299.  The  appropriation  for  municipal  pur- 
poses of  the  moneys  received  from  the  sales 
in  December,  1868,  of  the  city  slip  property 
did  not  amount  to  a  ratification  of  the  sales. 
(McCracken  v.  San  Francisco,  16  Gal.  591; 
Grogan  v.  San  Francisco,  18  Gal.  690.) 

aw.  The  act  of  March  26,  1851,  making 
pnmaion  for  the  disposition  of  the  beach  and 
water  lot  property  of  San  Francisco,  operated 
u  aconfirmation  of  all  "  ayuntamiento  sales" 
and  "  alcalde  grants"  of  said  property  there- 
Urfore  made,  and  upon  the  passage  of  said  act 
the  title  of  the  grantees  and  their  successors 
in  interest  related  back  to  the  date  of  the 
aale  cat  grant.  (Seabury  v.  Arthur,  28  Cal. 
142.) 

301.  Where  there  had  been  more  than  one 
grant  of  any  portion  of  said  property  before 
the  passage  of  the  act  by  an  Alcalde  in  the 
nsoal  mode,  or  in  pursuance  of  a  sale,  or  by 
wder  of  the  ayuntamiento,  the  confirmation 
by  relation  attached  to  the  oldest  grant,  and 
vested  the  title  in  the  grantee  of  such  eldest 
(lant.    (Seabury  v.  Arthur,  28  Gal.  142.) 

302.  Purchasers  at  the  sales  of  the  city  slip 
property  in  San  Francisco,  in  December,  1853, 
under  alleged  ordinance  No.  481,  acquired  no 
title  or  claim  of  title  by  their  bids  and  the 
payment  of  their  money.  The  city  obtained 
the  money  without  consideration  and  used  it, 
and  is  legally  bound  to  refund  it,  unless  some 
iDbeeqaent  matter  has  released  her  from  lia- 


bility.   (Grogan  v.   San  Francisco,   18  GaU 

690.) 

Gited  21  Oal.  366. 

303.  The  complaint,  in  an  action  to  recover 
back  from  the  city  of  San  Francisco  purchase 
money  paid  upon  the  invalid  sales  of  her  city 
slip  property  in  1853,  was  filed  April  21, 1856, 
and  alleged  that  one  installment  of  the  pur- 
chase money  was  paid  December  27,  185.1, 
another  February  27,  1854,  and  a  third  April 
27,  1854,  and  that  these  several  payments  were 
received  by  the  city  on  the  respective  days  of 
tlieir  payment.  The  referee  to  whom  the  case 
was  referred  found,  as  a  fact,  that  the  several 
payments  were  made  to  the  city  and  accepted 
by  her  as  alleged  in  the  complaint.  Held, 
that  the  defense  of  the  statute  of  limitations 
pleaded  by  the  city  must  be  sustained  as  to 
the  first  two  installments,  and  disallowed  as 
to  the  third.  (Pimental  v.  San  Francisco,  21 
Cal.  351.) 
Gited  1  N.  Dak.  314. 

804.  Where  the  treasurer  received  in  pay- 
ment of  sums  remaining  unpaid  upon  the 
sales  of  December,  1858,  controller's  warrants 
not  representing  any  legal  or  equitable  in- 
debtedness  •f  the  city,  and  executed  a  deed 
under  the  act  of  1868,  which  was  accepted  by 
the  purchaser,  the  treasurer  acted  without 
authority,  and  his  deed  is  inoperative  to  pass 
any  interest  in  the  property;  the  title  re- 
mains in  the  city,  and  the  purchaser  may 
recover  from  her  the  money  paid  upon  the 
allied  sale  in  December,  1853.  (Grogan  v. 
San  Francisco,  18  Cal.  590.) 

306.  The  several  cases  which  have  been  be- 
fore this  court  in  relation  to  the  liability  of 
the  city  of  San  Francisco  to  the  parties  who 
bid  off  the  city  slip  property  at  the  attempted 
sale  by  the  city  authorities  in  December,  1863, 
under  an  alleged  ordinance,  designated  as 
ordinance  No.  481,  commented  upon,  and  held 
to  have  decided  and  settled  the  following 
points:  (1)  That  the  ordinance,  so  called, 
was  never  passed,  and  was,  therefore,  a  nul- 
lity; (2)  that  the  sale  made  in  pursuance  of 
it  was,  therefore,  invalid,  and  passed  no  title 
to  the  bidders;  (3)  that  the  bidders  were 
entitled  to  recover  back  from  the  city  the 
purchase  money  paid  by  them,  and  received 
and  appropriated  by  the  city  authorities ;  (4) 
that  they  were  not  precluded  from  a  recovery 
either:  (1)  By  reason  of  any  want  of  privity 
between  themselves  and  the  city ;  or  (2)  by 
the  alleged  subsequent  adoption  by  the  city 
authorities  of  the  ordinance  directiuK  the 
sale :  or  (3)  by  reason  of  a  subsequent  alleged 
ratification  of  the  sale  by  an  appropriation  of 
the  proceeds;  or  (4)  by  the  clause  in  the  city 
charter  restraining  the  corporation  from  con- 
tracting liabilities  beyond  the  sum  of  fifty 
thousand  dollars;  or  (6)  by  the  act  of  the 
legislature  of  1858,  authorizing  the  city  treas- 
urer to  execute  deeds  to  the  purchasers  on 
certain  conditions.  (Pimental  v.  San  Fran- 
cisco, 21  Gal.  851.) 
Cited  23  Cal.  318. 

806.  Claims  against  the  city  of  San  Fran- 
cisco by  the  bidders  at  the  attempted  sale  in 
December,  1863,  for  the  purchase  money  paid 
on  such  sale,  are  within  the  fourth  subdivision 
of  the  seventeenth  section  of  the  Limitation 


Digitized  by 


Google 


2634 


BAN  FRANCISCO,  XIV,  10,  IL 


Act,  and  are  barred  by  a  failure  to  8ne  within 
two  years  from  the  date  of  the  receipt  of  the 
money  by  the  city.    (Pimental  v.  San  Fran- 
deoo,  21  Cal.  361.)   ■ 
Cited  83  Cal.  140,  141. 

Sale  of  Mission  creek,  validity  and  effect 
of.    See  ante,  156, 157. 

Sale  of  swamplands  witfainfiTemilefl.  Bee 
Bwamp  and  Overflowed  Lands,  63. 

1  Sale  of  on  Execution ;  Liability  to  AflBeae- 
ment. 

307.  The  interest  of  the  city  of  San  Fran- 
cisco in  her  beach  and  water  lot  property, 
under  the  act  of  March  26,  1851,  is  a  legal 
estate  for  ninety-nine  years,  not  qualified  oy 
any  conditions,  or  subject  to  any  specific  uses, 
and  therefore  a  leviable  interest  liable  to  sale 
on  execution.  (Holladay  v.  Frisbie,  15  Gal. 
630;  Wheeler  v.  Miller,  16  Oal.  124.) 
Cited  64  Cal.  459. 

808.  Smith  v.  Morse,  2  Cal.  524,  deciding 
that  the  city's  interest  in  this  beach  and 
water  lot  property  can  be  sold  on  execntion 
a^inst  the  city,  not  to  be  disturbed ;  but  any 
rights  which  "the  commissioners  of  the 
landed  debt  of  the  ciy  of  San  Francisco," 
under  the  act  of  May  1,  1851,  may  possess  in 
this  property  are  not  passed  on.  (Holladay 
▼.  Frisbie.  15  Cal.  680.) 
Cited  54  Cal.  459. 

309.  A  purchaser  of  beach  and  water  lot 
pro|)erty,  at  a  sheriff's  sale,  in  August,  1861, 
on  execution  issued  upon  a  judgment  recov- 
ered in  January,  1861,  against  the  city  of  San 
Francisco,  acquired  a  title,  if  the  judgment 
became  a  lien,  upon  the  property  sold,  pre- 
vious to  the  act  of  May  1,  1851,  and  the  con- 
veyance from  the  commissioners  of  the  sinking 
fund  to  the  commissioners  of  the  funded 
debt.    (Wheeler  v.  Miller,  16  Cal.  124.) 

310.  In  this  case,  as  the  record  does  not  show 
that  the  judgment  ever  became  such  lien,  the 
decision  giving  title  to  the  purchaser  must  be 
taken  without  reference  to  any  rights  which 
the  commissioners  of  the  funded  debt  may 
possess.  Tney  are  not  parties,  and  as  to  their 
rights  no  opinion  is  here  expressed.  (Wheeler 
T.  Miller,  16  Cal.  124.) 

311.  Lands,  the  title  to  which  is  vested  in  the 
state,  under  the  act  of  Congress  donating  the 
swamp  lands  to  the  states,  are  not  liable  to 
the  assessment  in  the  city  and  county  of  San 
Francisco,  levied  under  the  order  of  the  board 
of  supervisors,  called  order  No.  8(X),  which 
assessment  was  made  to  raise  a  fund  to  pay 
the  possessors  of  outside  lands  dedicated  to 
public  use  the  value  of  the  lands  so  dedi- 
cated.   (Mason  v.  Austin,  46  Cal.  385.) 

//.  Boitemment  H»89rr»  and  Point  San  Jo»» 
Military  Reaerration;  Riglita  of  Lesaeoa  or 
Oceupanta. 

312.  Under  the  confirmatory  clause  of  the 
San  Francisco  Water  Lot  Act  of  March  26, 
1851,  a  lessee  of  the  property  known  as  the 
"government  reserve,"  under  lease  from 
Capt.  K^es  in  1849,  is  entitled  at  the  termi- 
nation of  the  lease  to  remove  the  buildings 
erected  upon  the  property  daring  the  lease. 
(Friedman  v.  Macy,  17  Oal.  226.) 
Distinguished  19  Cal.  863. 


313.  The  effect  of  this  clause,  if  not  to  give 
validity  to  the  lease,  was  to  secure  to  tho 
lessee  the  possession  and  enjoyment  of  the 
property  for  the  time  and  in  the  manner 
therein  named.  The  intention  was  to  con- 
firm to  the  lessee  the  particular  estate  and 
interest  mentioned  in  the  lease,  with  the 
privileges  and  immunities  provided  therein. 
(Friedman  v.  Macy,  17  CaL  226.) 

814.  The  term  "  estate,"  as  used  in  the  con- 
flnnatO]7  clause  of  the  Water  Lot  Act  of 
March  26, 1851,  is  not  restricted  to  the  mere 
possession  under  the  lease,  the  mere  term  of 
the  lease,  but  means  the  right,  title,  and  in- 
terest  of  the  lessee.  (Friedman  y.  Macy,  17 
Cal.  226.) 

315.  The  act  of  Congress  of  July  1,  1870, 
relinquishing  to  the  city  of  San  Francisco,  in 
trust  for  the  present  or  former  occupants,  the 
"Point  San  Jose  Military  Reservation,"  in 
the  city  of  San  Francisco,  did  not  make  those 
who,  many  years  belore  the  passage  of  the 
act,  obtained  deeds  for  large  tracts  from  grant- 
ors out  of  possession,  ana  who  jierformed  no 
act  except  to  erect  a  house  within  the  limits 
of  the  tract,  its  beneficiaries.  (Le  Roy  r. 
Cunningham,  44  Cal.  699.) 

Cited  60  Cal.  340;  87  Cal.  334. 

316.  The  entry  upon  one  hundred  and  sixty 
acres  of  said  reservation,  under  a  deed  de- 
scribing it,  and  the  erection  of  a  houee  on  it, 
without  inclosing  or  cultivating  any  part  of  it, 
did  not  constitute  an  actual  possession  of  the 
whole  one  hundred  and  sixty  acres,  within 
the  purview  of  said  act  of  July  1,  1870.  (Le 
Roy  V.  Ounningham,  44  Oal.  599.) 

317.  If  a  tenant,  who  has  leased  from  one 
in  possession  of  a  portion  of  the  "  Point  San 
Jose  Military  Reservation,'*  sells  out  to  a 
stranger,  and  puts  him  in  possession,  the 
stranger  is  not  in  bona  fide  possession,  within 
the  meaning  of  that  phrase  as  used  in  said 
act  of  July  1, 1870,  and  is  not  entitled  to  the 
benefit  of  said  act  as  a  cestui  que  trust.  (Le 
Roy  ■< .  Cunningham,  44  Cal.  599.) 

318.  The  "  actual  bona  fide  possession"  en- 
titling a  party  to  a  conveyance  of  the  legal 
title,  referred  to  in  the  act  of  July  1, 1870,  re- 
leasing to  San  Francisco,  to  hold  in  trust  for 
the  posseesors,  the  "  Point  San  Jose  Militarr 
Reservation,"  is  an  actual  possession,  which 
was  bona  fide  as  between  adverse  claimants, 
and  not  as  against  the  government.  It  is  im- 
material whether  the  possession,  aa  against 
the  government,  was  good  or  bad.  (Le  Roy 
V.  Cunningham,  44  Oal.  599.) 

Cited  47  Oal.  260;  8  Mont.  186. 

819.  The  defendant,  being  a  mere  intrtider 
upon  the  possession  of  the  plaintiff,  and  hav- 
ing no  claim  to  the  title  of  the  citv  and  county, 
could  not  be  permitted  to  show  that  the  plain- 
tiff was  not  a  beneficiary  under  the  act  of 
July  1, 1870,  granting  the  Point  San  Jose  Mil- 
itary Reservation  to  the  city,  or  that  the  city 
and  county  bad  no  right  to  convey  to  him. 
(Palmer  v.  Galvin,  72  Cal.  183.) 

320.  A  person  who  is  not  entitled  to  a  con- 
veyance from  the  city  cannot  raise  the  ques- 
tion whether  the  city  of  San  Francisco  made 
the  conveyance  of  a  portion  of  the  "  Point 
San  Jose  Military  Reservation"  to  the  person 
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who  waa  entitled  to  it  under  the  act  of  Con- 
gress of  Jaly^  1, 1870.    (Le  Bay  T.  Canning- 
ham,  44  Cal.  699.) 
(Sted  S2  Cal.  261;  72  Oal.  186;  10  Col.  00. 

XT.  Sehook  In,  and  8ehool  Lands. 

321.  The  general  provision  of  the  Political 
Code  aa  to  the  control  of  city  schools  by  the 
board  of  education  are  applicable  to  the  city 
and  county  of  San  Francisco;  and  it  is  not 
governed  by  the  Consolidation  Act  alone.  The 
general  statute  vhich  applies  to  all  cities  must 
control  special  statutes  made  applicable  to 
particular  cities.  (Kennedy  t.  Board  of  £da> 
cation,82  0al.  483.) 

S22.  The  salaries  of  teachers,  under  the 
Consolidation  Act,  should  be  paid  in  the  same 
manner  as  other  claims  against  the  treasury. 
(Knox  T.  Woods,  8  Cal.  645.) 

Act  relating  to  salaries  in  dties  over  one 
famidred  thousand.    See  Schools,  26,  27. 

82S.  Schoolhouse  sites  set  apart  or  reserved 
by  the  city  of  San  Francisco  for  its  own  use 
within  its  corporate  limits,  as  defined  by  the 
charter  of  1851,  did  not  pass,  tuder  the  Van 
Ness  ordinance,  to  a  person  or  persons  who 
might  have  been  in  the  actual  possession  of 
the  lots  in  1855.  (Board  of  Education  v.  Mar- 
tin, 92  Cal.  209.) 
Cited  92  Oal.  418;  93  Cal.  248;  99  Cah  161. 

324.  A  schoolhouse  site  reserved  by  the  city 
for  its  use,  under  the  Van  Ness  ordinance, 
was  reserved  for  public  purposes,  and  is  i>ub- 
lic  property,  to  which  no  title  can  be  acquired 
by  adverse  possession ;  and  the  right  of  action 
to  recover  possession  of  the  same  for  school 
purposes  is  not  subject  to  the  statute  of  limi- 
tations. (Board  of  Education  y.  Martin,  92 
Oal.  209.) 

325.  The  city  of  San  Francisco,  under  the 
charter  of  1851 ,  had  the  power,  by  resolution 
of  Uie  two  boards  of  aldermen,  to  reserve  the 
lots  in  question  from  sale,  and  keep  them  for 
school  purposes,  subject  only  to  the  superior 
title  of  the  commissioners  of  the  funded  debt ; 
andtiie  fourth  section  of  the  act  of  1868,  val- 
idating the  Van  Ness  ordinance,  so  far  as  it 
mentions  propertjr  reserved  and  set  apart  for 
tcbool-sitea,  was  intended  to  embrace  such 
IHvperty  as  was  reserved  and  set  apart  by 
resolution  of  the  two  boards.  (Board  of  £du- 
«tion  V.  Fowler,  19  Cal.  11.) 

Cited  99  Oal.  161. 

828.  The  lots  so  set  apart  or  reserved  by 
the  city  for  its  own  uses  did  not  pass,  under 
the  Van  Ness  ordinance,  to  a  person  in  actual 
possession  of  the  same  on  the  1st  of  January, 
1856.  (Board  of  Education  v.  Fowler,  19  CaL 
n.) 
Cited  92  Cal.  212. 

327.  This  reservation  of  the  lots  for  s(dkool 
purposes  was  not  a  sale  or  disposition  of  them 
to  as  to  pass  to  third  persons  the  interest  of 
the  city,  bnt  was  simply  a  reservation  of  the 
lots  icee  a  particular  town  purpose.  (Board  of 
Education  t.  Fowler,  19  Oal.  11.) 

328.  If  such  reservation  were  an  attempted 
sale,  then  there  would  be  great  force  in  the 
argnment  that  such  sale  could  onlv  be  by 
ordinance  in  the  form  of  a  law,  and  not  by 


mere  resolution.     (Board   of    Education  v 
Fowler.  19  Cal.  11.) 

329.  In  1866  commissioners  were  api>ointed 
by  the  common  council  of  San  Francisco  to 
select  lots  for  school  purposes.  The  same 
^ear  they  submitted  a  report  and  accompany- 
ing map,  designating  twenty-eight  lots  as 
having  been  selected.  The  map  was  certified 
by  the  commissioners  to  be  authentic  and  coi^ 
rect,  and  the  lots  selected  were  colored  brown. 
The  rejport  and  map  were  approved  by  the 
council.  Held,  that  the  map,  with  the  accom- 
panying certificate  and  report,  sufBciently 
identify  the  lots  reserved  for  school  purposes. 
(Board  of  Education  v.  Donahue,  63  Cal.  190.) 
Cited  66  Cal.  646, 660 ;  92  Oal.  417. 

330.  The  deed,  executed  August  8,  1858,  by 
the  commissioners  of  the  funded  debt  of  San 
Francisco  to  the  board  of  education  of  said 
city,  in  pursuance  of  the  act  of  April  26, 1858 
(Stats.  1858,  p.  341), of  certain  lots  in  said  city 
set  apart  by  said  commissioners  in  1862,  at  the 
request  of  the  common  council,  for  school  pur- 
poses, which  lots  were  embraced  in  the  deed 
of  1850  by  the  city  to  the  commissioners  of  the 
sinking  fund,  vests  such  a  title  in  the  board 
of  education  aa  to  maintain  ejectment  against 
parties  claiming  under  the  city,  by  force  of 
possession  on  the  let  of  January,  1855,  and  the 
Van  Mess  ordinance  and  the  act  of  1858  con- 
firming it.  (Board  of  Education  t.  Fowler,  19 
Oal.  11.) 

881.  This  deed  of  the  commissioners  passed 
whatever  interest  the  city  possessed  in  the 
premises,  the  city  having  by  its  previous  acts 
assented  to  the  reservation  for  schools  of  these 
school-sites.  The  commissioners  themselves 
not  objecting  to  the  act  of  the  legislature,  but 
accepting  and  acting  upon  its  provisions,  and 
having  large  powers  of  discretion  to  be  exer- 
cised for  the  benefit  of  the  city,  third  persons, 
other  than  creditors  holding  the  funded  bonds 
of  the  commissioners,  cannot  question  the 
validity  of  the  deed ;  and  even  such  creditors 
cannot  question  the  deed,  except  by  direct 
proceedings  to  subject  the  property  to  the 
purposes  of  the  trust.  They  cannot  mterpoee 
any  objections  to  the  deed  in  an  action  of 
ejectment  founded  upon  it.  (Board  of  Edu- 
cation V.  Fowler,  19  Oal.  11.) 

332.  The  purpose  and  eSect  of  the  funding 
act  of  May  1, 1861,  in  this  aspect  of  it,  that  is, 
as  a  conveyance  or  the  authority  for  a  convey- 
ance of  this  city  property,  are  that  it  is  a  con- 
veyance to  the  commissioners  of  this  property 
upon  certain  express  truste,  to  be  used  only 
for  such  truste,  and  the  title  to  return  to  the 
city  upon  the  fulfillment  of  the  trusts.  If  the 
debts  were  paid  by  the  city,  or  the  creditors 
released  their  claims,  the  property  would  be- 
come again  the  property  of  the  city  in  full 
ownership.  The  legal  title,  as  in  other  cases 
of  trust  deeds  for  the  security  of  debt,  was  in 
the  grantee,  the  equity  of  redemption,  and 
the  residuum  after  the  satisfaction  of  the 
trust  debts  in  the  city.  The  city  could  still 
sell  or  dispose  of  this  residuary  interest,  could 
take  care  of  and  preserve  the  estate ;  perhaps 
could  go  in  possession  of  it,  subject  only  to 
the  superior  right  of  the  i  ommissioners  so 
long  as  the  debts  were  unpaid.  (Board  of 
Education  v.  Fowler,  19  Cal.  11.) 
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333.  The  board  of  edacation  of  the  city  and 
county  of  San  Francisco  is  a  legal  body,  capa- 
ble of  auin^  for  lots  conveyed  to  them  by  the 
fund  commiBBioners.  (Board  of  Education  v. 
Fowler,  19  Cal.  11.) 

334.  The  board  of  education  of  San  Fran- 
deco  may,  under  the  statutes  defining  its 
rights  and  powers,  maintain  ejectment  tor  a 
school  lot.  (Board  of  Education  ▼. Donahue, 
63  Cal.  igo.) 

836.  A  quitclaim  deed  in  1864  from  B.,  who 
claimed  under  a  Colton  grant,  releasing  the 
grantor's  title  to  the  city,  does  not  prevent  a 
recovery  by  plaintiff  in  this  suit,  as  such  deed 
neither  shows  nor  tends  to  show  that  the  city 
had  r.o  other  title,  nor  does  it  impair  the  effect 
of  the  previous  acts  of  the  city  in  favor  of  the 
board,  or  the  acts  of  the  fund  commissioners. 
(Board  of  Edacation  v.  Fowler,  19  Cal.  11.) 

386.  After  the  transfer  by  the  legislature  to 
the  board  of  education  of  sole  power  to  sue 
for  all  lots,  lands,  and  propeity  belonging  to 
or  claimed  by  the  school  department,  the  city 
or  county,  or  its  attorney  in  her  behalf,  had 
no  authority  to  submit  to  any  court  the 
determination  of  the  rights  of  the  board  ol 
education  to  a  schoolhouse  site,  and  any  judg- 
ment rendered  against  the  city  and  county  in 
favor  of  a  possessor  of  such  site  is  no  bar  to 
an  action  by  the  board  of  edacation  to  recover 
possession  thereof.  (Board  of  Education  .y. 
Martin,  92  Cal.  209.) 

'  337.  In  an  action  of  ejectment  brought  by 
the  board  of  education  against  the  possessors 
of  a  schoolhouse  site,  wnere  the  title  of  the 
plaintiff  depends  upon  a  reservation  by  the 
city  under  the  Van  Ness  ordinance,  and  tliat 
of  the  defendants,  as  derived  under  the  same 
ordinance,  depends  upon  the  fact  that  it  had 
not  been  so  reserved,  the  trial  court  should 
find  directly  upon  the  issue  as  to  whether  or 
not  such  reservation  had.  been  made ;  and  it 
is  not  sufficient  to  incorporate  into  the  find- 
ings evidence  upon  that  subject  which  would 
support  a  finding  that  such  reservation  bad 
been  made,  there  being  no  finding  of  the 
ultimate  fact,  or  of  probative  facts  from  which 
the  ultimate  fact  would  necessarily  result. 
(Board  of  Education  v.  Martin,  92  Cal.  209.) 

Power  of  board  of  education  to  divert  fund. 
See  Schools,  11. 

Supervisors  cannot  authorize  school  on  pub- 
lic square.    See  Schools,  13. 

Schoolhouse  cannot  be  erected  on  public 
square.    See  Schools,  13. 

Board  of  education  cannot  employ  inspect- 
ing teacher.    See  Schools,  28. 

Removal  of  teachers.    See  Schools,  VI. 

SAN  FRANCISCO  STOCK  EXCHANGE. 

Kee  Stock  and  Exchange  Board. 
SANITARY  IAW8. 

See  Public  Health.     . 

(constitutionality  of.  See  Constitutional 
Law,  VIII,  13,  d. 

Statutes  relating  to  drainage.  See  Swamp 
and  Overflowed  Lands,  XVI. 

SAN  JOAQUIN  COUNTY. 

The  act  entitled  "An  act  making  the  county 
treasurer  of  San  Joaquin  county  ex  ofiicio  tax- 


collector,"  passed  April  2, 1866,  was  not  de- 
signed to  nil  a  vacancy  in  the  office  of  tax- 
collector,  but  it  was  to  make  the  treasurer, 
instead  of  the  sheriff,  of  San  Joaquin  county 
tax-collector.  In  so  far  as  the  act  provides 
for  the  transfer  of  said  office  to  take  place 
before  an  election  of  such  treasurer  occurs  it 
is  unconstitutional  and  void.  (People  ex  rel. 
Rynerson  y.  Kelsey,  34  Cal.  470.) 

SAN  JOSE. 

I.  The  mayor  and  common  council  of  the 
city  of  San  Jose  can  sue  in  the  corporate 
name  for  the  recovery  of  such  real  property 
as  belongs  to  the  city.  (Wallace  v.  Mayor  of 
San  Jose,  29  Cal.  180.) 
^  2.  The  mayor  and  common  council  of  the 
city  of  San  Jose  have  no  power  to  enter  into 
a  contract  by  which  the  city  becomes  ob- 
ligated to  pay  an  attorney  at  a  future  time  a 
sum  of  money  If  he  succeeds  in  placing  the 
city  in  possession  of  certain  real  estate,  un- 
less there  is  money  in  the  treasury  at  the 
time  to  pay  the  same,  after  paying  the  ex- 
penses of  the  city  government  and  all  other 
demands  legally  due.  (Wallace  y.  Mayor  of 
San  Jose.  29  Cal.  180.) 

3.  The  mayor  and  common  council  of  San 
Jose  have  no  authority  to  bind  the  city  by  tt>e 
creation  of  a  debt  to  arise  in  future,  a'nlesa 
there  is  money  in  the  treasury  at  the  time  to 
pay  the  same,  after  paying  the  expenses  of 
the  government  and  all  other  demands  legally 
due.  (Wallace  v.  Mayor  of  San  Jose,  29  Cat. 
180.) 
Cited  62  <3al.  608;  71  Cal.  633;  74  C^l.  337. 

Ordinance  abolishing  street  commissioner 
and  substituting  fees.    See  Ordinances,  106. 

Justice  of,  jurisdiction  over  offenses.  See 
Criminal  Law,  23. 

Confirming  void  execution  sale  of  property, 
effect  of.    See  Municipal  Corporations,  201. 

Evidence  of  want  of  funds  in  action  against. 
See  Municipal  Corporations,  196. 

SAN  LUIS  OBISPO. 

Recorder  of.    See  Recorders,  6. 
Fees  of  recorder.    See  Offices  and  Officers, 
122. 

SAN  MATEO  COUNTY. 

Special  school  tax  in.    See  Taxation,  866. 

Constitutionality  of  San  Mateo  road  law. 
See  Highways,  114. 

Road  laws  in.   See  Highways,  19,  et  seq,  77. 

Alteration  of  road  in.  See  Highways,  113, 
114. 

SANTA  BARBARA. 

Rate  of  tax  in.    See  Taxation,  466. 

SANTA  CLARA. 

A  person  claiming  title  to  land  in  the  town 
of  Santa  Clara  which,  by  virtue  of  the  author^ 
ity  conferred  by  the  act  of  (liongress  of  March 
1, 1867,  "to  quiet  title  to  lands  in  the  towns  of 
Santa  Clara  and  Petaluma,"  had  been  con- 
veyed by  the  trustees  of  the  town  to  another 
person  who  was  in  possession  of  the  prem- 
ises at  the  time  of  the  passage  of  the  act, 
must  show  that  the  grantee  entered  or  held 
the  possessioo  by  his  license  or  in  subordin*- 
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tion  to  bis  title.    (Black  v.  Galindo,  40  Cal. 
m.) 

Railroad  bonda  of,  mandamas  to  oompel 
payment.     See  Bonds,  66. 

Act  for  opening  private  roads  in  provides 
compensation.    See  Highways,  91. 

Power  of  supervisors  to  condemn  load.  See 
Highways,  26. 

Estray  law  of.    See  Animals,  4. 

Duty  to  fence  against  animals.  See 
Animals,  12. 

SAUTA  GBCZ. 

A  joint  occapancy  by  a  bnsband  and  wife 
of  land  in  tbe  town  of  Santa  Crus,  which  ter- 
minated by  the  death  of  the  wife  ten  years 
before  the  x>a8sage  of  the  act  of  CJongress  to 
quiet  title  to  lands  in  said  town,  approved 
July  23, 1866,  was  not  a  bona  flde  occupancy 
at  tbe  date  of  its  passage,  and  would  not 
constitute  the  land  community  property,  as 
•gainst  a  grant  made  by  the  town  to  the  hns- 
faand  as  a  Dona  fide  occupant  at  the  time  of 
the  passage  of  the  act.  (Labisb  v.  Hardy,  77 
Cal.  327.) 
Cited  87  Cal.  334,  341. 

Aid  to  railroads  b^.    See  Railroads,  II. 

Highway  by  user  in.    See  Hij^hways,  13. 

Change  of  school  district  by  incorporation 
of  city.    See  Schools,  7. 

8A5TA  BOSA. 

The  act  of  March  13, 1876,  extending  tbe 
corporate  limits  of  the  city  of  Santa  Rosa  is 
eonstitutioual.    (Oity  of  &uita  Rosa  v.  Coul- 
ter, 58  Cal.  537.) 
Cited  72  Cal.  168. 

SATISFACnOlT. 

See  Accord  and  Satisfaction. 

Effect  of  as  a  discbarge  in  contempt.  See 
Contempt,  V,  7. 

What  may  be  taken  in.  See  Executions, 
XII. 

Judgment,  satisfaction  of.   See  Jadgmenta, 

YPC, 

SATINtt  CLAUSES. 

In  statutes.    See  Statutes,  IX. 

SATIXGS  BANKS. 

See  Banks  and  Banking. 
Tucation  of.    See  Taxation,  IV,  0. 

SCHEDULES. 

Insolvency,  schedule  in.  See  Banknwtcy 
and  Insolvency,  VI,  5. 

Bankruptcy,  effect  of  omission  of  creditors. 
Bee  Bankruptcy  and  Insolvency,  X.  6,  b. 

Want  of.  See  Assignments  for  the  Benefit 
of  Creditors,  V,  4. 

SCHOOL  LANDS. 

See  Public  Lands. 

Grant  to  state  of  sixteenth  and  thirty-tdxtb 
■actions.    See  Pablic  Lands,  lU,  2. 

SCHOOUS. 
L  AdoptlOB  of  PnUlc  Sehool  System. 
n.  School  Districts;  Mnulcipal  Charter, 
How  Far  Controls. 


III.  Boards  of  Edaeatlon. 
IT*  SehoolhonseB  and  School  Lots;  Eree« 
tlon  of  Schoolhouses    on   Public 
Squares. 
T.  Admission  of  Children  to  Schools* 
YI.  Teachers. 
TU.  Superintendents* 
YIU.  Text- books. 
IX.  Sehool  Fund;  Taxes;  Bonds. 
X.  Bequlsltions;  Warrants. 

Colleges.    See  Colleges. 

California  School  of  Mechanical  Arts.  See 
Trusts  and  Trustees,  III. 

State  University.    See  State  University. 

San  Francisco,  schools  in.  See  San  Fran- 
cisco, XV. 

I.  AdeptlOB  of  Publle  School  System. 

1.  The  provisions  of  article  IX  of  the  con- 
stitution making  education  and  the  manage- 
ment and  control  of  the  public  schools  a  mat- 
ter of  state  supervision,  and  directing  the 
lejnslature  to  provide  a  "  system  of  common 
schools,"  require  the  adoption  of  one  system, 
which  shall  be  applicable  to  all  the  common 
schools.    (Kennedy  v.  Miller,  97  Cal.  429.) 

II.  School  Districts;   Municipal  Charter, 
How  Far  Controls. 

2.  A  school  district  when  organized  as  pro- 
vided by  the  Political  Ciode  is  a  public  corpo- 
ration of  a  quasi  municipal  character,  pos- 
sessing such  authority  as  has  been  conferred 
by  the  legislature,  to  be  exercised  in  the 
mode  and  within  the  limits  prescribed  by  tbe 
statute.     (Hughes  v.  Ewing,  93  Cal.  414.) 

3.  The  legislative  declaration,  in  section 
1676  of  the  Political  Code,  that  every  incor- 
porated city  is  a  school  district,  though  it 
makes  each  school  district  a  public  corpora- 
tion, does  not  import  into  the  organization 
any  of  the  provisions  of  the  city  charter,  or 
limit  the  powers  and  functions  which,  as  a 
school  district,  it  has  by  virtue  of  the  Politi- 
cal Code.  (Kennedy  v.  Miller,  97  Cal.  429.) 
Cited  97  Cal.  444. 

Statute  controls  municipal  charter.  See 
post.  VII. 

4.  Tbe  legislature  has  the  power  to  change 
tbe  boundaries  of  a  school  district,  and  in  the 
exercise  of  such  power  it  may  make  such  pro- 
vision respecting  the  property  and  obligations 
as  it  may  deem  equitable  or  proper,  and  its 
action  is  conclusive.  (Hughes  T.  Ewing,  93 
Cal.  414.) 

Cited  97  Cal.  432;  90  Gal.  27. 

5.  When  the  boundaries  of  a  school  districi, 
are  changed,  either  by  forming  a  new  corpo- 
ration out  of  the  territory  of  the  original  one 
or  by  transferring  a  portion  of  the  territory 
to  another  corporation,  in  the  absence  of  any 
provision  on  the  subject,  the  old  corporation 
will  be  entitled  to  all  the  property  and  be 
solely  liable  for  all  the  obligations,  and  the 
territory  taken  therefrom  will  not  be  entitled 
to  any  of  the  corporate  property  or  liable  for 
any  of  the  obligations  of  the  ola  corporation. 
(Hughes  V.  Ewmg,  93  Cal.  414.) 

6.  By  a  change   in    the    boundaries  of  a 


Digitized  by 


Google 


8588 


SCHOOLS,  U,  III,  IV,  V. 


school  district  the  public  corporation  or  dis- 
trict does  not  lose  its  identity  or  name  or 
cease  to  be  the  same  legal  entity  that  it  was 
before.    (Hughes  v.  Swing,  93  Cal.  414.) 

Change  of  boundaries,  e&eot  on  liability  for 
tax.    See  post,  63. 

7.  That  portion  of  Bay  View  school  district 
which  lies  within  the  exterior  boundaries  of 
the  city  of  Santa  Cruz  ceased  to  be  a  portion 
of  such  school  district  upon  the  incorporation 
of  the  city,  which  thereupon  constituted  a 
school  district  by  virtue  of  section  1576  of  the 
Political  Code,  and  the  maintenance  of  a 
school  by  such  district  within  the  city  limits  is 
not  such  a  maintenance  of  a  school  within 
the  district  as  entitles  Bay  View  school  district 
to  demand  an  apportionment  to  it  of  the 
public  school  fund.  (Bay  View  School  Dis- 
trict of  Santa  Cnu  County  v.  Idnscott,  99 
Cal.  25.) 

8.  A  school  district  is  a  corporation  organ- 
ized for  educational  purposes,  and  can,  there- 
fore, take  by  will.  (Estate  of  Buhner,  69  Cal. 
131.) 

Cited  97  Cal.  432. 

San  Diego,  school  districts  in.  See  San 
Diego. 

ni.  Boards  of  Education. 

9.  Powers  and  duties  of  boards  of  education 
in  cities  are  the  same  as  those  of  boards  of 
trustees  in  other  school  districts,  and  cannot 
trench  upon  the  ^stem  that  the  legislature 
has  provided  for  the  entire  state.  (Kennedy 
T.  Miller,  97  Cal.  429.) 

Cited  99  Cal.  162. 

10.  Each  board  of  education,  whether  of  a 
city  and  township  or  county,  is  local  as  to  the 
territory  of  its  jurisdiction,  and,  where  por- 
tions of  a  county  are  subject  to  local  boards, 
the  county  board  is  local  as  to  the  balance  of 
the  county.  (People  ex  rel.  Beckwith  v. 
Board  of  Education  of  Oakland,  65  Cal.  831.) 

11.  Board  of  education  of  city  and  county 
of  San  Francisco  is  a  creature  of  the  legisla- 
ture, and  has  only  such  powers  as  have  been 
conferred  on  it,  and  has  no  authority  to 
divert  the  monevs  of  the  school  fund  to  any 
purposes  other  than  such  as  have  been  ex- 
pressly authorized  by  law.  (Barry  v.  Goad, 
8»  Cal.  216.) 

12.  The  special  act  of  March  26, 1874,  estab- 
lishing and  defining  the  powers  and  duties  of 
the  board  of  education  of  Nevada  school  dis- 
trict, is  constitutional  and  valid,  notwith- 
standing that  at  the  time  the  act  was  passed 
section  1593  of  the  Political  Code  contained 
provisions  inconsistent  therewith,  there  be- 
ing nothing  in  the  constitution  at  the  time  of 
its  passage  preventing  special  legislation,  and 
the  subject  matter  being  properly  controlled 
by  the  latest  expression  of  the  legislative  will. 
(Nevada  School  District  v.  Shoecraft,  88  Cal. 
872.) 

Rules  of  board  cannot  control  statute.  See 
post,  29. 

Power  to  employ  inspecting  teacher.  See 
post,  28. 

Allowance  of  compensation  to  superinten- 
dent.   See  post,  VII. 

Beview  of  acts  of.   See  Certiorari,  III,  2,  n. 


Bight  of  to  sue  for  lots.  See  San  Francisco. 
XV. 

(Compelling  board  to  audit  claims.  See 
Mandamus,  II,  18,  c. 

Compelling  board  to  reinstate  teacher.  See 
Mandamus,  II,  13,  c. 

Contract  by  interested  trustee.  See  Offices 
andOfflcers,  VII,  7. 

Action  by,  judraient  against  city  does  not 
bar,  when.    See  Judgments,  329. 

Illegal  acts  of  board  of  education,  taxpayer 
may  enjoin.    See  Injunctions,  279. 

Appointee  to  fill  vacancy  in  school  direc- 
tor, term  of.    See  San  Francisco,  34. 

Power  to  erect  schoolhouse  on  public 
square.    See  post,  IV. 

IT.  SehooIhoBses  and  School  Lots;  Erec> 
tlon  of  Schoolhoases  on  Fnblie 
Squares. 

Title  of  board  of  education  to  school  lots. 
See  San  Francisco,  330,  et  seq. 

Map  designating  school  lots,  evidence  as  to. 
See  Evidence,  388. 

Dedication  for  is  valid  without  donee.  See 
Dedication,  16. 

School  lots,  conveyances  by  funded  debt' 
commissioners.    See  San  Francisco,  XIV,  6. 

Compelling  board  of  education  to  rebuild 
schoolhonse.    See  Mandamus,  II,  13,  c. 

Location  of  schoolhouse  site,  taxpayer  may 
comx>el.    See  Mandamus,  239. 

Mechanic's  lien  cannot  be  filed  against 
schoolhouse.    See  Mechanics'  Liens,  121. 

IS.  The  board  of  education  of  the  city  and 
county  of  San  Francisco  has  no  authonty  to 
appropriate  a  public  souare  in  said  city  and 
county,  or  any  portion  thereof,  as  a  site  for  the 
erection  of  a  schoolhouse ;  nor  has  the  board 
of  supervisors  any  authority  to  authorize  such 
appropriation.  (McCullough  v.  Board  of 
Education,  61  Cal.  418.) 

14.  If  the  board  of  education  of  the  city 
and  county  of  San  Francisco  contracts  with  a 
builder  to  erect  a  schoolhouse  on  a  public 
square,  the  contract  is  ultra  vires,  and  the 
builder  can  acouire  no  rights  thereunder. 
(McCullough  T.  Board  oi  Education,  61  Cal. 
418.) 

Bonds  for  erection  of  schoolhouses.     See 
post,  IZ. 
Tax  for  erection  of  schoolhouse.    See  post, 

rx. 

T.  Admission  of  Chlldrea  to  Schools. 

15.  The  privilege  accorded  to  a  child,  of  at- 
tending the  pubUc  schools,  is  not  a  pnvilege 
appertaining  to  a  citizen  of  the  United  States 
as  such,  nor  can  any  person  demand  admission 
into  such  schools  on  the  mere  status  of  citi- 
zenship. (Ward  T.  Flood,  48  Cal.  36.) 
Cited  66  Cal.  475 ;  82  Cal.  589. 

16.  The  opportunity  of  instruction  in  public 
schools  given  by  the  statute  to  the  youth  of 
the  state  is  in  obedience  to  the  special  demand 
of  the  state  constitution,  and  the  privilege 
thereby  granted  is  a  legal  right,  as  much  so 
as  a  vested  right  in  property.  (Ward  v. 
Mood,  48  Cal.  86.) 

17.  Children  between  six  and  twenty-ona 
years  of  age,  of  Chinese  parentage,  who  were 
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bom  and  lave  alwa^^a  lived  in  the  city  and 
coanly  of  San  Francisco,  are  entitled  to  ad- 
miasion  into  the  public  school  of  the  district 
in  which  they  reside.  And  teachers  are  not 
justified  in  excluding  them,  notwithstanding 
A  resolution  of  the  board  of  education  pur- 

Ewts  to  command  them  ao  to  do.    (Tape  y. 
arley,  66  Oal.  473.) 
Cited  82  Cal.  592. 

18.  The  legislature  cannot,  while  providing 
•  system  of  education  for  the  youth  of  the 
state,  exclude  from  its  benefits  children, 
merely  because  of  their  African  descent. 
(Ward  y.  Flood,  48  Cal.  36.) 

19.  Subsequent  to  the  act  of  April  7, 1880, 
repealing  sections  1669, 1670,  and  1671  of  the 
Political  Code,  and  under  the  existing  laws 
touching  the  education  of  children  in  public 
schools,  it  has  not  been,  and  is  not  now, 
within  the  power  of  boards  of  education  or 
school  trustees  to  establish  public  schools  ex- 
clusively for  children  of  African  descent  or 
to  exclude  them  from  the  public  schools  es- 
tablished for  white  children.  (Wyainger  v. 
Crookshank,  82  Cal.  688.) 

20.  The  law  providing  for  the  education 
of  children  of  African  descent  in  separate 
schools,  to  be  provided  at  the  public  expense, 
the  same  as  other  public  schools,  is  not  in 
ctmflict  with  the  constitution  of  this  state, 
Bor  in  conflict  with  the  thirteenth  and  four- 
teenth amendments  to  the  constitution  of  the 
United  States.    (Ward  v.  Flood,  48  Cal.  36.) 

21.  When  such  law  exists  colored  children 
may  be  excluded  from  schools  for  white  chil- 
dren, provided  schools  for  colored  children 
are  established,  affording  the  same  facilities 
for  education ;  but  if,  such  schools  for  colored 
children  are  not  established,  they  cannot  be 
excluded  from  the  schools  kept  for  white 
papils.    (Ward  t.  Flood,  48  Cal.  36.) 

22.  A  principal  of  a  public  graded  school 
may  refuse  a  child  admission  as  a  scholar 
provided  such  child  has  not  sufficient  educa- 
tion to  enter  the  lowest  grade  of  such  school. 
(Ward  V.  Flood,  48  Cal.  38.) 

23.  Teacher  is  only  necessary  defendant  in 
a  proceeding  to  compel  the  admission  thereto 
of  a  child  unlawfully  excluded.  (Tape  v. 
Hurley,  66  Cal.  473.) 

24.  If  the  principal  of  a  public  graded 
school  refuses  to  receive  a  child  into  the 
school  for  a  reason  which  is  not  good  in  law, 
bat  there  is  a  good  legal  reason  for  the  re- 
fusal, the  principal,  on  mandamus  to  compel 
him  to  admit  such  child,  will  not  be  pre- 
cluded from  relying  on  the  true  reason  why 
the  child  should  have  been  refused  admit- 
tance.   (Ward  v.  Flood,  48  Cal.  86.) 

YI.  Teaehen. 

25.  fixing  of  salaries  of  teachers  is  part  of 
management  of  the  schools,  and  comes  within 
the  meaning  of  that  term  as  used  in  subdi- 
vision 27,  section  25,  article  IV,  of  the  consti- 
tution. (Earle  v.  Board  of  Education  of  San 
Francisco,  55  C!al.  489.) 

(Sted  60  Cal.  81. 

96.  The  act  approved  April  2,  1880,  entitled 
"An  act  to  add  a  new  section  to  the  Political 
Oide,  to  be  known  as  section  1018,  relating  to 


salaries  of  schoolteachers  in  cities  having  one 
hundred  thousand  inhabitants  or  more,"  is 
local  in  its  character,  and  therefore  unconsti- 
tutional. (Earle  v.  Board  of  Education  of 
San  Francisco,  56  Cal.  489.) 
Cited  58  Cal.  569 ;  60  Cal.  81 ;  76  Cal.  446;  83 
Cal.  404;  91  Cal.  251. 

27.  The  act  referred  to  is  not  an  amend- 
ment of  the  Political  Code.  (Earle  v.  Board 
of  Education  of  San  Francisco,  55  Cal.  489.) 

28.  The  power  of  the  board  of  education  of 
the  city  and  county  of  San  Francisco  to  em- 
ploy "  teachers"  for  the  public  schools  confers 
upon  them  no  authority  to  employ  "inspect- 
ing teachers,"  whose  duties,  under  the  resolu- 
tion appointing  them,  in  no  respect  pertain  to 
instruction,  but  are  simply  those  which  would 
pertain  to  a  superintendent  or  director  of  the 
several  schools  to  which  their  attention  is 
directed.     (Barry  v.  Goad,  89  Cal.  216.) 

29.  The  rules  adopted  by  the  board  of  ed- 
ucation cannot  control  the  provisions  of  the 
statute,  and  are  immaterial  in  determining 
the  statutory  rights  of  a  teacher.  (Kennedy 
V.  Board  of  Education,  82  Cal.  483.) 

Cited  97  Cal.  608. 

30.  The  statute  does  not  forbid  the  transfer 
of  a  teacher  by  the  board  of  education  from 
one  school  to  another  of  the  same  grade,  but 
merely  guarantees  the  ri^ht  of  the  teacher  to 
continue  in  the  grade  into  which  he  was 
elected  under  his  city  certificate.  Removal 
from  the  grade  in  which  the  certificate  and 
the  statute  confer  the  right  to  teach  is  as 
much  a  violation  of  the  statute  as  if  the 
teacher  were  dismissed  without  cause,  and 
not  given  another  position.  (Kennedy  v. 
Board  of  Education,  82  Cal.  483.) 

31.  Construing  section  1793  of  the  Political 
CJode  with  section  1617  of  the  same  code 
(which  should  be  done  since  they  form  part 
of  the  same  statute  upon  the  same  subject), 
a  teacher  elected  by  a  city  Iward  of  education, 
without  limitation  as  to  time,  is  entitled  to 
hold  the  position  while  competent  and  faith- 
ful, and  can  only  be  dismissed  for  violation 
of  the  rules  of  the  board  of  education,  or  for 
incompetency,  or  for  unprofessional  or  im- 
moral conduct ;  nor  can  such  teacher  be  trans- 
ferred against  his  will  to  a  school  of  lower 

frade   without   contravention   of   the   law. 
ox,  J.,  and  McFarland,  J.,  dissenting.  (Ken- 
nedy V.  Board  of  Education,  82  Cal.  483.) 

32.  The  clause  of  section  1793  of  the  Politi- 
cal Code,  forbidding  the  removal  of  teachers 
except  for  cause,  which  was  added  by  amend- 
ment in  the  year  1881,  applies  to  all  teachers 
elected  by  boards  of  education,  and  protects 
them  in  the  right  to  continue  in  their  posi- 
tions, whether  they  were  elected  before  or 
after  its  enactment.  (Kennedy  v.  Board  of 
Education,  82  Cal.  483.) 

33.  Where  the  records  of  the  board  of  educa- 
tion of  a  city  recite  that  the  board  "went  into 
executive  session  for  the  election  of  teachers 
for  the  ensuing  year,"  and  thereupon  certain 
teachers  were  declared  elected,  a  teacher  so 
elected,  who  begins  teaching  under  such  an- 
thorization,  and  continues  holding  after  the 
expiration  of  the  year  for  two  years  more 
without  any  new  employment,  is  not  elected 
for  life,  subject  to  removal  only  for  cause. 
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but  may  be  diamissed  at  any  time  after  the 
expiration  of  year.  (Marion  v.  Board  of 
Education  ol  City  of  Oakland,  97  Cal.  606.) 

34.  The  ignorance  of  the  teacher  as  to  the 
term  of  her  employment  being  fixed  for  one 
year  only,  and  ner  honest  supposition  that 
she  held  a  life  position,  cannot  avail  her,  to 
provent  a  dismissal  by  the  board  of  educa- 
tion, or  to  compel  payment  of  salary  after 
such  dismissal.  (Marion  t.  Board  of  Educa- 
tion of  City  of  Oakland,  97  Cal.  606.) 

35.  If  it  be  conceded  that  the  board  of 
education  had  no  power  to  elect  a  teacher  for 
a  year,  an  election  lor  a  year  cannot  consti- 
tute an  election  for  life,  but  a  void  election 
would  be  no  election,  and  she  would  hold  the 
position  at  the  mere  pleasure  of  the  board, 
subject  to  be  discharged  at  any  time.  (Marion 
V.  Board  of  Education  of  City  of  Oakland,  97 
Cal.  606.) 

86.  The  fact  that  another  teacher  has  been 
placed  in  the  position  from  which  the  teacher 
originally  entitled  thereto  has  been  unlaw- 
fully removed  cannot  affect  the  right  of  the 
removed  teacher  to  a  mandamus  to  regain 
the  position.  The  position  is  not  in  the  nature 
of  an  office,  within  the  rule  that  mandamus 
cannot  be  used  to  regain  an  ofiSce  claimed  by 
or  in  possession  of  another.  Fox,  J.,  and  Mc- 
Farland,  J.,  dissenting.  (Kennedy  v.  Board 
of  Education,  82  Cal.  483.) 
Cited  97  Cal.  608. 

Teachers'  salaries,  how  paid  in  San  Fran- 
cisco.   See  San  Francisco,  XY. 

Law  fixing  salary_,efiect  of  new  constitution 
on.    See  Constitutional  Law.  88. 

Assignment  of  unearned  salary  is  subject  of 
forgery.    See  Criminal  Law,  1698. 

TU.  Superlntendento. 

37.  Section  1652  of  the  Political  Code  clearly 
contemplates  the  allowance  of  a  salary  to  the 
county  superintendent  of  education  by  the 
board  of  supervisors  before  it  shall  be  paid. 
(Peachy  v.  Redmond,  60  Cal.  326.) 

38.  In  default  of  action  by  the  board  the 
auditor  cannot  fix  the  salary  at  the  minimum 
provided  in  the  code.  The  law  does  not  au- 
thorize him  to  draw  his  warrant  for  the  pay- 
ment of  a  salary  which  has  not  been  fixed. 
(Peachy  v.  Redmond,  59  Cal.  826.) 

39.  The  power  to  fix  the  salary  of  superin- 
tendent of  schools  of  the  city  of  San  Diego  is 
vested  by  section  1793  of  the  Political  Codfe  in 
the  board  of  education  of  the  city,  which,  as 
a  general  law  regulating  the  public  school  sys- 
tem, prevails  over  a  provision  of  the  city 
charter  directing  the  common  council  to  fix 
such  salary.  (City  of  San  Diego  v.  Dauer,  97 
Cal.  442.) 

San  Diego,  superintendent  of  acbools,  com- 
pensation of.    See  San  Diego. 

Liability  of  superintendfent  for  warrants 
forged  by  deputy.    See  post,  X. 

^ool  sn^rintendent,  offloe  of  ia  dvil  of- 
fice.   See  Offices  and  Officers,  3. 

Act  allowing  traveling  expenses  of  ooonty 
superintendent.   See  Offices  and  Officers,  168. 

Mandamus  to  compel  president  to  draw 
warrant.    See  Mandamus,  186. 

County  superintendents,  misconduct  in 
office.    See  Criminal  Law,  2494,  2496. 


Su^rintendeut,  enjoining  acta  of.  See  Is- 
junctions,  II,  11. 

im.  Text>books. 

40.  Section  7,  article  IX,  of  the  constitution, 
providing  that  "  the  local  boards  of  education, 
and  the  ooards  of  supervisors  and  uountv 
superintendents  of  the  several  counties  whicn 
may  not  have  countv  boards  of  education, 
shall  adopt  a  series  of  text-books  for  the  use 
of  the  common  schools  within  their  respect- 
ive jurisdictions,"  is  self-executing,  and  op- 
erated as  a  repeal  of  the  act  of  December 
13,  1876,  which  provided  that  the  text-books 
in  use  in  the  years  1873-76  should  be  con- 
tinued in  use  until  otherwise  provided  by 
statute.  (People  ex  rel.  Beckwith  v.  Board 
of  Education  of  Oakland,  55  Cal.  331.) 
Distinguished  66  Cal.  496. 

41.  A  question  stated  as  to  how  the  powers 
of  the  county  superintendents  and  boards  of 
supervisors  are  to  be  executed,  in  cases  where 
the  selection  of  the  text-books  devolves  upon 
them,  and  held,  that  as  to  such  cases,  the  sec- 
tion may  not  be  self-executing,  and  we  might 
thus  have  a  section  self-executing  as  to  one 
class  of  officers,  and  not  so  as  to  another. 
(People  ex  rel.  Beckwith  v.  Board  of  Educa- 
tion of  Oakland,  65  Cal.  331.) 

42.  The  state  board  of  education  cannot 
change  the  books  once  adopted  as  a  part  of  a 
uniform  series  for  the  public  schools,  with- 
out giving  six  months'  notice  of  the  proposed 
change.  (People  ex  rel.  Bellmer  y.  State 
Board  of  Education,  49  Cal.  684.) 

Cited  54  Cal.  378;  18  Nev.  181. 

43.  Such  notice  must  be  given  by  authority 
of  the  board.  The  publication  in  a  news- 
paper, as  a  matter  of  news,  of  the  proceed- 
ings of  the  board,  in  which  their  intention  to 
eftect  a  change  was  declared,  ia  not  sufficient 
notice.  (People  ex  rel.  Bellmer  v.  State 
Board  of  Education,  49  Cal.  684.) 

Adopting  series  of  readers,  review  of  action. 
See  Certiorari,  127. 

IX.  School  Fund;  Taxes;  Bonds. 

44.  The  clause  of  section  2,  article  IX,  of 
the  constitution,  which  provides  "and  such 
other  means  as  the  legislature  may  provide 
shall  be  inviolably  appropriated  to  tne  sup- 
port of  schools  throughout  the  state,"  in- 
cludes as  such  "means"  any  fund  arising 
from  annual  taxation  for  school  purposes 
levied  under  general  laws  passed  for  that  pur- 
pose.    (Crosby  v.  Lyon,  37  Cal.  242. ) 

46.  Whenever  the  legislature  of  this  state 
raises  a  fund,  by  taxation  or  otherwise,  for 
the  support  of  common  schools,  any  contem- 
poraneous or  subsequent  legislation  having 
for  its  object  the  diversion  of  such  fund  to 
any  other  purpose  is  in  contravention  of  the 
second  section  of  article  IX  of  the  state  con- 
stitution, and  is  void.  (Oosby  v.  Lyon,  37 
Cal.  242.) 

Apportionment  of  fond  on  change  of  bound- 
aries.   See  ante,  II. 

46.  Where  there  is  a  substantial  compliance 
with  the  law  in  relation  to  the  levying  of  a 
school  tax  the  tax  cannot  be  successfully  as- 
sailed.   (People  V.  Pratt,  59  Cal.  77.) 
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47.  School  district  taxes  cannot  be  impostKl 
unless  the  provisions  of  the  Political  Code 
relating  to  the  same  are  substantially  com- 
plied with.    (People  T.  Seale,  52  Cal.  72.) 

48.  An  act  authorizing  the  board  of  8ui>er- 
Tiaors  of  a  county  to  levy  and  collect,  for 
oonnty  school  purposes,  a  rate  of  taxation 
wfaicfa  will  produce  an  amount  not  exceeding 
•  given  sum,  and  which  rate  may  be  as  high 
•s  fifty  cents  on  the  one  hundred  doUara,  is 
in  conflict  with,  and  repealed  by,  a  subse- 
quent act  passed  for  the  whole  state,  in 
which  it  is  provided  that  the  board  of  snper- 
visora  of  each  county  shall  annually  levy  a 
school  tax  not  exceeding  thirty-flve  cents  on 
each  one  hundred  dollan  of  the  property  in 
the  county.  (People  v.  Sargent,  44  Cal. 
430.) 

Cited  68  Cal.  304. 

49.  Though  the  assessment-roll  may  be 
prima  fade  evidence  of  its  contents  it  is  not 
conclusive  in  a  proceeding  directly  based 
upon  its  correctness.  Held,  accordingly,  in 
an  action  to  recover  a  district  school  tax,  that 
it  was  error  to  exclude  evidence  offered  bv 
defendant  to  show  that  the  assessment-roll 
was  simply  copied  from  the  assesBment-rolI 
of  the  county,  and  that  no  assessment  was  in 
fact  made.     (People  v.  I^ansing,  65  Cal.  393.) 

50.  Statute  having  effect  to  exempt  taxable 
property  of  railroad  company  in  any  county 
from  the  payment  of  a  school  tax  lawfullv 
levied  upon  the  taxable  property  within  sucn 
county  18  in  contravention  of  section  13  of 
article  XI  of  the  constitution,  which  provides 
that  "taxation  shall  be  equal  and  uniform 
throughout  the  state,"  and  in  so  far  is  void. 
(Crosby  v.  Lyon,  37  Cal.  242.) 

Cited  51  Cal.  22. 

51.  The  word  "  district,"  as  used  in  section 
18S7  of  the  Political  Code,  providing  that,_  if 
the  electora  of  a  school  district  vote  to  build 
a  nchoolhouse,  the  trustees  aro  to  certify 
this  fact  to  the  board  of  supervisors,  who, 
when  levying  the  county  taxes,  must  levy  a 
tax  sufficient  to  raise  the  amount  voted 
"upon  all  the  taxable  prox)erty  in  the  district 
voting  such  tax,"  is  not  the  equivalent  of 
"  territory  within  the  district,''  but  is  a 
synonym  for  the  "corporation"  voting  the 
tax;  and  the  tax  to  be  levied  by  the  super- 
visora  is  limited  to  the  property  within  the 
boundaries  of  such  corporation  at  the  time  of 
the  levy.  (Hughes  y.  Swing,  93  Cal.  414. ) 
Cited  97  Cal.  27,  432. 

52.  The  authority  of  the  supervisors  to 
levy  a  tax  in  a  school  district  for  the  erection 
of  a  scboolhouse  is  not  only  limited  to  the 
amount  voted  by  the  district,  but  is  to  be 
levied  only  upon  the  property  within  the  dis- 
trict voting  the  same.  (Hughes  v.  Ewing,  93 
Cal.  414.) 

63.  Where  the  electors  of  a  school  district 
have  voted  to  build  a  scboolhouse,  but,  be- 
fore the  levying  of  the  tax  therefor  by  the 
snpervisore,  the  boundaries  of  the  district 
have  been  changed,  the  territory  transferred 
from  the  limits  of  the  district  is  not  liable  for 
the  tax  so  levied ;  thouBh  the  rule  would  be 
otherwise  if  the  tax  had  been  levied  before 
the  change  in  tho  boundaries.  (Hughes  v. 
Ewing,98Cal.  414.) 


Obligations,  effect  of  change  of  boundary 
on.    See  ante,  II. 

54.  An  election  held  for  the  purpose  of  im- 
posing a  tax  in  a  school  district  must  be  held 
in  strict  conformity  with  the  law,  and  the 
polls  must  be  kept  open  from  one  hour  after 
sunrise  until  sunset.  (People  v.  Seale,  52 
Cal.  620.) 

55.  Notices  of  election  were  posted  at  a 
store  and  two  saloons,  occupying  three  of  the 
corners  formed  by  two  roads  crossing  each 
other,  and  within  a  circumference  of  eighty 
feet;  and  the  court  found  that  the  notices 
were  posted  in  three  of  the  most  public  places 
in  the  district.  Held,  that  the  finding  was 
justified  by  the  evidence.  (People  v  Lan- 
sing, 55  Cal.  393.) 

56.  The  notice  to  be  published  of  an  elec- 
tion to  be  held  in  the  school  district  for  the 
imposition  of  a  tax  must  state  the  time  at 
which  the  election  will  be  held,  and  if  it 
states  that  the  polls  will  be  open  between  the 
hours  of  1  o'clock  and  6  o'clock  p.  m.  it  is  il- 
legal.    (People  V.  Seale,  52  Cal.  72.) 

67.  The  council  of  the  city  of  Oakland,  as 
distinguished  from  its  board  of  education, 
had  power,  under  the  act  of  March  19,  1889, 
to  determine  that  the  public  interests  and 
necessities  of  the  city  demanded  the  acquisi- 
tion, construction,  and  completion  of  certain 
designated  schbolhouses,  and  that  the  cost 
thereof  would  be  too  great  to  be  paid  out  of 
the  ordinary  income  and  revenue  of  the  city, 
and  to  submit  the  question  of  issuing  bonus 
therefor  to  the  voters  of  the  city  at  a  special 
election,  and  to  issue  such  bonds  in  purau- 
ance  of  that  act  after  two-thirds  of  the  votera 
at  such  election  had  voted  therefor,  (In  re 
Wetmore,  99  Cal.  146.) 

68.  The  provisions  of  sections  1880-87  of 
the  Political  Code  for  the  issuance  by  the 
supervisors  of  the  county  of  school-district 
bonds,  whenever  the  electora  of  the  district 
shall  vote  therefor,  do  not  limit  or  qualify 
the  power  conferred  by  the  act  of  March  19, 
1889,  upon  an  incorporated  city  to  issue  its 
own  bonds  for  the  same  purpose,  notwith- 
standing the  provisions  of  section  1676  of  the 
same  uoide,  making  each  incorporated  oitv  a 
school  district.  (In  re  Wetmore,  99  Cal. 
146.) 

School  tax.    See  Taxation,  XYI. 

Sacramento  school  tax,  discretion  of  super- 
visora.    See  Sacramento. 

Action  for  tax,  clerk  cannot  enter  default. 
See  Defaults,  32. 

X.  Beqntetttonsj  Warrants. 

69.  An  order  for  a  requisition  drawn  on  the 
county  superintendent  of  public  schools  by 
two  of  the  trustees  of  a  school  district, 
one  of  whom  is  peraonally  interested  in  it, 
and  therefore  incompetent  to  act,  is  void  for 
want  of  the  sanction  of  a  competent  major- 
ity of  the  board  of  trustees,  whether  the  in- 
terested trustee  has  acted  fairly  or  unfairly 
in  the  matter.  (Shakespear  v.  Smith,  77  Cal. 
638.) 

60.  An  order  for  a  requisition  on  the  county 
superintendent  is  not  a  negotiable  instrument 
in  the  sense  that  an  innocent  holder  for  value 
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is  protected.     (Shalespear  v.  Smith,  77  Oal. 
6Sd.) 

61.  A  Bu^rintendent  of  achoola  is  not  liable 
to  a  bona  bde  purchaser  of  school  warrants 
for  the  amount  paid  to  the  deputy  superin- 
tendent for  warrants  forged  by  such  deputy, 
and  presented  and  sold  by  him  to  the  pur- 
chaser. (Fresno  National  Bank  y.  Hawkins, 
93  Cal.  661.) 

62.  The  indorsement  of  the  date  of  filing 
upon  forged  school  warrants  gives  tbem 
neither  yalidity,  negotiability,  nor  additional 
value,  aside  from  fixing  the  date  of  filing  in 
the  superintendent's  office;  and  such  an  in- 
dorsement by  a  deputy  superintendent  of 
schools  creates  no  personal  liability  against 
the  superintendent  of  schools  in  favor  of  a 

Surchaser  of  the  forged  warrants.      (Fresno 
iational  Bank  v.  Hawkins,  93  Cal.  661.) 
Forged  order,  indictment  for  drawing.    See 
Criminal  Law,  1629,  et  seq. 

Order  for  requisition  for  school  warrant, 
forging.     See  Criminal  Law,  1609. 

Duty  of  treasurer  to  pay  warrants  on 
school  fund.     See  Treasurers,  9. 

SCIRE  FACIAS. 

The  writ  of  scire  facias  is  a  remedy  un- 
known to  onr  practice,  and  cannot  be  em- 
Jtloyed  for  the  revival  or  enforcement  of  a 
udgment.     (Humiston  v.  Smith,  21  Cal.  29. ) 

SCRIP. 

See  Public  Lands,  YL 

SEALED  TERDICT. 

See  Verdict,  XII. 

SEAU. 

1.  A  seal  is  sufficient  where  the  impression 
is  made  upon  the  paper  only,  and  not  upon 
wax.    (Connolly  t.  Goodwin,  6  Cal.  220.) 
Cited  6  Cal.  318. 

2.  An  impression  upon  paper  constitutes  a 
good  seal,  and  this  may  be  made  as  well  by  a 
pen  as  by  a  stamp;  therefore,  a  scrawl,  with 
the  word  "seal"  written  within  it,  or  with  the 
initials  "L.  8.,"  is  sufficient.  (Hastings  v. 
Vaughn,  6  Cal.  816.) 

3.  Where  no  words  appear  in  the  body  of  an 
instrument  expressive  of  the  intent  to  make 
it  a  sealed  instrument  it  will  not  be  such, . 
even  though  the  characters  (L.  S. )  are  added 
to  the  signature.  (McDonald  v.  Bear  River 
etc.  Co.,  13  Cal.  220.) 

4.  By  the  common  law  the  equitable  title 
to  realty  may  be  conveyed  by  instrument  not 
under  seal,  if  otherwise  sufficient;  and  this 
equitable  title,  accompanied  by  possession,  is 
sufficient,  under  our  system,  to  give  the  right 
of  possession.    (Ortman  t.  Dixon,  13  Cal.  S3.) 

6.  A  written,  but  unsealed,  transfer  of  a 
legal  estate  in  land  is  good  as  a  contract  to 
convey,  under  the  statute  of  frauds.  (Owen 
▼.  Frink,  24  Cal.  171.) 

6.  An  equitable  right  to  a  conveyance  of 
real  estate  existing  under  a  parol  contract 
and  part  performance  passes  to  the  purchaser 
by  a  bUl  of  sale  not  under  seal.  (Owen  t. 
Frink,  24  Cal.  171.) 


7.  The  difference  between  instruments 
sealed  and  unsealed  is,  at  this  day,  a  taiere 
unmeaning  and  arbitrary  distinction  made 
by  technical  law,  unsustained  by  reason. 
(Ortman  v.  Dixon,  13  Cat.  33.) 

8.  The  old  and  unmeaning  distinction  be- 
tween sealed  and  unsealed  instruments  is 
done  away  with  by  our  statute,  and  the  con- 
sideration of  a  sealed  bond  may  be  impeached 
by  the  obligor  in  the  same  manner  as  a 
promissory  note  by  the  maker.  The  inten- 
tion of  the  legislature  was  to  place  bonds  and 
notes  on  the  same  footing  in  respect  to  de- 
fense.    (Comstock  T.  Breed,  12  Cal.  286.) 

Mexican  law,  seals  were  unknown  under. 
See  Agency,  29. 

Consideration,  seal  imports.  See  Con- 
tracts, 1, 1,  c,  B ;  Pleading  and  Practice,  105. 

Seal  is  not  necessary.  See  Statute  of 
Frauds,  110. 

In  certifying  copy  of  dee&  See  Evidence, 
122. 

Contract  for  mortgage  need  not  be  under 
seal.     See  Agency,  28. 

Lease  need  not  be  sealed.  See  Landlord 
and  Tenant,  7. 

Want  of  in  bond  will  not  vitiate,  when.  See 
Bonds,  132. 

Not  necessary  to  assignment.  See  Assign- 
ments of  Contracts,  20. 

Necessity  of  on  conveyance  of  mining  claim. 
See  Mines  and  Mining,  402,  et  seq. 

Unsealed  instrument  not  entitled  to  record. 
See  Mortgages,  168. 

Unsealed  instrument,  record  of  as  notice. 
See  Registration,  36,  36. 

Assignment  of  judgment  need  not  be  under. 
See  Judgments,  779. 

Power  of  attorney,  necessity  of  seal.  See 
Agency,  II,  2,  c. 

Deeds,  seal  to.    See  Deeds,  II,  1. 

On  issuance  of  letters.  See  Executors  and 
Administrators,  I,  3. 

Acknowledgments,  seal  in.  See  Acknowl- 
edgments, III,  1. 

Corporate,  to  contracts.  See  Corporations, 
VI,  8,  a. 

Fraud  in  sealed  instrument,  effect  of.  See 
Fraud,  62. 

Omission  to  record.    See  Ordinances,  40. 

Presumptions  as  to  on  appeal.  See  Ap- 
peals, 272t. 

SEAHEir. 

See  Shipping,  XI. 

SEARCHERS  OF  RECORDS. 

Action  against,  when  barred.  See  Statute 
of  Limitations,  217,  218. 

One  who  holds  himself  out  as  an  examiner 
of  titles  is  bound  to  exercise  skill  and  care  in 
making  the  examination,  and  is  liable  in  dam- 
ages for  a  failure  to  exercise  such  skill  and 
care.    (Lattin  t.  Gillette,  95  Cal.  S17.) 

SEARCH  WARRAirrS. 

See  Criminal  Law,  VIII. 
Obstructing  execution  of.  See  (Ton  tempt,  68. 

SECESSION. 

See  Unincorporated  Associations,  VU. 
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SECOSDABT  ETIDENCE. 

See  Evidence,  IL 

8EC0in»  STREET  CUT. 

CommisBioners'  report  on.    See  Streets,  87. 
Caring  ill^ai    proceedings.     See  Streets, 

isx. 

SECBETAJtT  OF  STATE. 

Becording  trademark  with.  See  Trade- 
marks, II. 

Baty  in  regard  to  election  retnms.  See 
flections,  99, 100. 

Mandamus  to  compel  issuance  of  certificate 
of  election.    See  Mandamus,  42. 

Action  against.  See  Statute  of  Limita- 
tions, 181, 182. 

Additional  salary  to.  See  Offioea  and 
Officers,  166. 

8ECBETABT  OF  THE  DTTEBIOB. 

See  PabUc  Lands,  XVUI,  8. 

SECRET  PABT5EBS. 

See  Partnership,  IX,  II. 

SECTIONS. 

Dividon  of  statute  into.    See  Statutes,  ym, 
13. 

SEDUCTION. 

See  Criminal  Law,  XXI,  62. 

1.  The  word  "aeduction,"  as  used  in  sec- 
tion 874  of  the  Civil  Code,  providing  that  an 
unmarried  female  may  prosecute  an  action 
for  damE^es  for  her  own  seduction,  means 
the  use  of  some  influence,  promise,  art,  or 
means  upon  the  part  of  the  male,  by  which 
he  induces  the  female  to  surrender  her  chas- 
tity and  her  virtue  to  his  embraces.  There 
must  be  something  more  than  a  mere  reluc- 
tance on  the  part  of  the  woman  to  commit  the 
act,  and  her  consent  must  be  obtained  by 
flattery,  false  promises,  artifice,  urgent  im- 
portunity based  on  professions  of  attachment, 
or  the  like,  for  the  woman ;  and  that,  relying 
solely  on  such  promises  or  professions  of 
flattery,  or  artifice,  or  importunity,  she,  then 
being  chaste,  surrendered  her  person  and 
chastity  to  her  alleged  seducer.  (Marshall  v. 
Taylor,  98  Cal.  66.) 

2.  It  is  not  necessary,  in  order  to  constitute 
a  seduction,  that  there  should  be  a  promise  of 
marriage;  but  it  may  be  committed  by  a 
married  man,  though  the  girl  is  aware  of 
his  marriage,  if  she  is  young  and  ine;c- 
perienced,  and  advantage  is  taken  of  ber. 
(Marshall  v.  Taylor,  98  Oal.  66.) 

3.  In  an  action  by  an  unmarried  female  to 
recover  damages  for  her  seduction  by  the  de- 
fendant, evidence  of  the  plaintiff  that  at  the 
time  of  the  alleged  ofiense  she  was  but  six- 
teen years  of  age,  and  until  that  time  was  a 
chaste  and  virtuous  girl ;  that  she  was  at  the 
time  an  employee  of  the  defendant,  who  was 
then  engaged  in  kee;^ing  a  hotel;  that  she 
was  stopping  alone  in  a  cottage  near  the 
hotel,  where  she  was  visited  after  dark  by 
her  employer,  a  man  of  wealth  and  years, 
with  whom  she  was  ujjon  friendly  terms; 


that,  after  a  conversation  upon  ordinary 
topics  lasting  some  time,  he  gave  her  a  glass 
of  wine^  which  she  drank,  by  which  her  mind 
was  seriously  a&ected,  and  she  became  unable 
to  stand  up  alone  without  assistance,  where- 
upon he  placed  his  arms  around  her  and  as- 
sisted her  to  the  bed,  and,  after  expressing  af- 
fection for  her,  repeatedly  caressing  her  and 
making  promises  of  future  friendship  and  as- 
sistance, he  had  intercourse  with  her,  is  sutii- 
cient  to  sustain  a  verdict  in  her  favor,  though 
her  testimony  was  contradicted  in  every 
essential  point  by  the  defendant's  evidence. 
(Marshall  v.  Taylor,  98  Cal.  65.) 

4.  It  is  immaterial  in  such  case  whether 
the  plaintiff's  evidence  indicated  that  she 
bad  lost  consciousness  from  the  effect  of  the 
wine  at  the  time  the  act  was  committed  so 
that  the  defendant  was  guilty  of  rape,  or  that 
she  was  conscious  at  the  time  and  consented 
thereto,  as  in  either  case  the  plaintiff  is  en- 
titled to  exemplary  damages.  Proof  of  rape, 
or  the  use  of  force,  does  not  defeat  the  action 
for  seduction,  but  only  aggravates  the  injury. 
(Marshall  v.  Taylor,  98  (53.  65.) 

Evidence  in  action  by  husband  for  criminal 
conversation  with  wiw.  See  Husband  and 
Wife,  IV,  4. 

5.  A  verdict  for  the  plaintiff  for  twenty-five 
thousand  dollars,  in  an  action  for  the  seduc- 
tion of  a  chaste  young  girl  by  a  married  man 
of  wealthand  mature  years,  cannot  be  said  to 
be  excessive,  and  will  not  be  reversed  upon 
appeal  upon  that  ground.  (Marshall  v.  Tay- 
lor, 98  Cal.  66.) 

Judgment  in  action  by  infant  does  not  bar 
action  by  guardian.    See  Judgments,  442. 

Limitation  of  actions  for.  See  Statute  of 
Limitations,  VI,  11. 

SEOBEOATION. 

Spanish  grant,  segregation  of.    See  Mexican 
Lands,  1, 11. 
Necessity  of.    See  Sales,  VI,  8. 

SEISIN. 

Covenant  of.    See  Covenants,  I,  8. 

SELECTION. 

State  land,  selection  of.  See  Public  Lands, 
III,  6. 

SELF-DEFENSE. 

See  Oiminal  Law,  XXI,  81,  e. 

Burden  of  proving.    See  Death. 

Assault  to  commit  murder.  See  Criminal 
Law,  XXI,  7,  c. 

Trespass,  right  of  self-protection  against. 
See  Trespass,  II. 

8EMINABY  LAND. 

Mistake  in  affidavit.     See  Publio   Land, 
403. 
Selection  oL    See  Public  Lands,  57. 

SENATE. 

See  Legislature. 

SENTENCE. 

See  Criminal  Law,  XVIII,  19,  b. 
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In  particular  offense.  See  Criminal  Law, 
particular  ofienae. 

Larceny,  sentence  in  prosecution  for.  See 
Criminal  Law,  XXI,  36,  j. 

Kape,  punishment  for.  See  Criminal  Law, 
XXI,  49,  e. 

Robbery,  sentence  for.  See  Criminal  Law, 
XXI,  50,  e. 

SEPARATE  DEVE5SE8. 

How  stated.  See  Pleading  and  Practice,  IX,  20. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  II. 

SEPARATE  TBIAJA. 

See  Pleading  and  Practice,  XX,  8. 
SEPARATION. 

Offices,  separation  of.  See  Offices  and 
Officers,  XI,  1. 

Agreements  between  husband  and  wife  for. 
See  Husband  and  Wife,  I,  6,  d. 

Jury,  admoniahing  on  separation.  See  Jury 
and  Jurors,  XI. 

Jurors,  separation  of.  See  Jury  and  Jorora, 
XVI,  6. 

SEPULTURE. 

Violating.    See  Criminal  Law,  XXI,  65. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE. 

Petition  for  prohibition,  service  of.  See 
Prohibition,  II,  1. 

Petition  for  mandamus,  service  of.  See 
Mandamus,  III,  7. 

Summons,  service  of.     See  Summons,  IV. 

Failure  to  serve  copy  of  complaint,  demur- 
rer for.    See  Pleading  and  Practice,  X,  6,  b. 

Demurrer,  service  of.  See  Pleading  and 
Practice,  X,  3. 

Answer,  service  of.  See  Pleading  and  Prac- 
tice, IX,  2. 

Amendment,  service  of.  See  Pleading  and 
Practice,  XI,  18. 

Cost  bill,  service  of.    See  Costs,  III,  2,  a. 

Notice  of  motion  for  new  tria]|  failure  to 
serve,  and  waiver  of.    See  New  Tnal,  V,  8,  b. 

Statement  on  motion  for  new  trial,  service 
of.    See  New  Trial,  V,  7,  h. 

Notice  of  appeal,  service  of.  See  Appeals, 
V,  6,  e. 

Transcript  on  appeal,  service  of,  See  Ap- 
peals, VI,  4,  b. 

Service  by  puUication.  See  Summons, 
IV,  7,  a. 

Mail,  service  by.    See  Notice,  VII. 

Proof  of.     See  Summons,  IV,  6. 

Admission  of  service.   See  Summons,  IV,  5. 

Evidence  of  service  of  notice.  See  Notice, 
VIL 

SERVICE. 

See  Master  and  Servant. 

Ootenant,  services  of.  See  Cotenancy,  II,  6. 

Liability  of  husband  for  services  rendered 
reputed  wife.     See  Husband  and  Wife.  I,  3. 

Kendered  to  parent.  See  Parent  and 
Child,  III. 


Conn  ty,  aervioea  performed  for.  See  Coun- 
ties, VIII,  8. 
Personal,  enforcement  of  contracts  relating 

to.    See  Specific  Performance,  IV,  11. 

Contract  for  services  on  commission,  neces- 
sity of  writing.    See  Sutute  of  Frauds,  I,  8. 

Bequest  in  payment  of  aervioea  and  rennn* 
elation  of.    See  Wills,  XI,  19. 

Agreement  to  pay  for  past  services  rendered 
another.     See  Statute  of  Frauds,  32. 

Under  contract  void  by  statute  of  frauds. 
See  Statute  of  FraudSj  VI. 

Verdict  for  value  in  legal  tender  notes. 
See  Verdict,  66. 

Evidence  as  to  value  of.  See  Evidence. 
509. 

Implied  contract  for  services  by  wife  to 
partnership.    See  Husband  and  Wife,  468. 

Assumpsit  for.    See  Assumpsit,  II,  4. 

SERVITUDE. 

See  Easements;  Slavery. 

SESSIONS. 

Court  of,  creation  and  organization.  See 
Courts,  III,  4. 

Court  of,  jurisdiction  of.  See  Jurisdiction, 
XL  6. 

Courts,  sessions  of.    See  Courts,  IV. 

SETOFF. 
I.  What  Ssbjeet  of. 
n.  In  Eqntty. 
III.  In  Jastices'  Court, 
ly.  Pleading  and  Evidence  of;  Negrleet  to 
Assert. 
Claim  of  setoff,  effect  of  on  appellate  juris- 
diction.   See  Appeals,  83,  84. 

I.  What  Sabject  of. 

1.  Cross-demands,  to  be  the  subject  of  set- 
off, under  section  438  of  the  Code  of  Civil 
Procedure,  must  be  mutual,  and  co-exist  as 
separate  causes  of  action  at  the  commence- 
ment  of  the  action  upon  the  principal  demand. 
(Lyon  V.  Petty,  65  Oal.  322.) 

2.  To  authorize  a  setoff  at  law  the  debts 
must  be  between  the  parties  in  their  own  right, 
and  must  be  of  the  same  kind  and  quality,  and 
be  duly  ascertained  or  liquidated — they  must 
be  certain  and  determinate  debts.  (Naglee  v. 
Palmer,  7  Cal.  643.) 

8.  Under  the  forty-seventh  section  of  the 
Practice  Act  a  claim,  to  constitute  a  setoff, 
must  be  such  that  the  party  pleading  it  might 
obtain  a  several  judgment  against  his  adver- 
sary upon  it ;  and  this  excludes  a  joint  debt 
as  a  setoff  against  a  several  one.  (Howard  ▼. 
Shores,  20  (jal.  277.) 
Cited  28  Cal.  627;  70  Cal.  112. 

4.  An  execution  in  favor  of  Peyser  and 
against  Calderwood  cannot  be  set  on  against 
an  execution  in  favor  of  Calderwood  and  Doug- 
lass (his  former  wife)  against  Peyser — the  ap- 
parent fact  being  that  the  parties  to  the  two 
executions  are  not  the  same.  (Calderwood  v. 
Peyser,  42  Cal.  111.) 

5.  Action  on  an  appeal  bond,  in  which  de- 
fendants claim  the  right  to  offset  the  balance 
of  a  decree  in  a  foreclosure  suit,  which  they 
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have  purchased  and  now  hold  against  Jamea 
S.  Dofi  and  James  T.  Ryan,  and  eleven 
other  defendants  in  that  suit,  apon  the  ground 
that  James  B.  Duff  and  James  T.  Ryan  are 
the  parties  beneficially  interested  in  the  claim 
in  suit  in  this  action,  and  that  they  and  the 
other  eleven  defendants  in  the  decree  sought 
to  be  offset  are  insolvent.  Held,  that  the  set- 
off cannot  be  allowed,  as  well  because  of  the 
provisions  of  section  47  of  the  Practice  Act, 
which  requires  a  counterclaim  to  be  between 
parties  to  the  record,  between  whom  a  several 
judgment  might  be  had  in  the  action,  as  of 
the  provisions  of  sections  176  and  199,  which 
would  require  a  jnd^ent  for  the  excess  to  be 

Etven  against  the  plamtiff,  although,  as  against 
im,  it  is  not  claimed  that  defendants  have 
any  demand.    (Duff  t.  Hobbs,  19  Cal.  646.) 
Cited  23  Cal.  626,  628,  629;  65  Cal.  326. 

6.  In  such  case  the  matter  set  up  in  the 
answer  is  not  a  defense,  legal  or  equitable,  in 
any  other  sense  than  as  being  purely  an  offset, 
and  therefore  such  matter  cannot  be  relied  on 
as  an  equitable  defense,  independent  of  and 
beyond  the  right  of  offset  given  by  the  Prac- 
tice Act.    (Duff  T.  Hobbs,  19  Cal.  646.) 

7.  Where  action  was  brought  by  adminis- 
trator to  foreclose  mortgage  given  to  secure  a 
note  which  matured  after  the  death  of  the 
intestate,  held,  that  a  promissory  note  of  the 
deceased,  assigned  to  the  mortgagor,  and 
which  was  due  and  payable  at  the  time  of  the 
intestate's  death,  but  was  not  presented  to  the 
administrator  for  allowance,  cannot  be  set  off 
against  the  mortgage  debt.  (Lyon  v.  Petty, 
65  Cal.  322.) 

8.  Nor  can  such  cross-demand  be  set  off 
against  the  mortgage  debt,  if  it  is  barred  by 
the  statute  of  limitations  at  the  time  of  the 
commencement  of  the  foreclosure  suit.  (Lyon 
T.  Petty,  65  Cal.  322.) 

9.  Debtor  lias  right  to  purchase  cross-de- 
mands against  partnership,  and  to  set  them 
up  as  a  defense  to  the  debt  due  by  him  to  the 
partnership.    (Naglee  v.  Mintum,  8  Cal.  540. ) 

10.  The  captain  of  a  vessel  drew  on  his 
owner  for  six  hundred  dollars,  to  defray  the 
expenses  of  the  first  mate,  who  was  injured 
<m  the  voyage,  and  whom  it  became  necessary 
to  leave  on  shore  for  his  recovery.  In  an 
action  by  the  captain  against  the  owner  for 
wages  the  owner  claimed  to  set  off  four  hun- 
dred and  fifty  dollars  of  the  amount  of  the 
draft  against  the  claim,  on  the  ground  that  be 
was  liable  for  it,  but  did  not  pr(xiuce  the  draft, 
or  show  payment  of  it.  Held,  that  the  court 
below  properly  rejected  the  setoff.  (Wake- 
man  V.  Vanderbilt,  3  Cal.  380.) 

11.  Ko  right  of  action  can  accrue  upon  a 
draft  nutil  payment.  And,  where  there  is  no 
r^lit  of  action,  there  is  no  right  of  setoff. 
(Wakeman  v.  Vanderbilt,  8  Cal.  380.) 

12.  A  defendant,  who  entered  under  a  bond 
for  a  deed  from  the  plaintiff,  cannot  set  off  bis 
improivements  against  the  damages  for  use 
and  occnpation.  (Kilburn  v.  Ritchie,  2  Cal. 
146.) 

Improvements,  setoff  of.  '  See  Ejectment, 
XVIII,  2;  Vendor  and  Vendee,  181. 

Improvements,  setoff  of  against  rent.     See 
Landlord  and  Tenant,  DC,  5,  e. 
Cau  Uienrr,  Voi.  UL— ISO 


Improvements,  setoff  against  use  and  oc- 
cupation.   See  Use  and  Occupation,  12. 

13.  Unliquidated  claim  for  damages  not  the 
subject  of  offset,  legal  or  equitable.  (Bicket- 
son  V.  Kchardeon,  19  CaL  331.) 

14.  A  claim  of  A  and  B  to  recoup  dama^ 
from  G,  by  way  of  setoff  against  the  promis- 
sory note  of  A,  B,  and  D,  held  by  0,  can- 
not be  sustained,  nor  can  such  claim  for 
damages  be  set  off  against  an  aliquotpart  of 
the  sum  due  on  the  note.  (King  v.  Wise,  43 
Cal.  628.) 

15.  When  money  deposited  by  a  defendant 
with  a  sheriff,  as  security  for  property  re- 
leased on  attachment,  is  withdrawn  by  the 
attorneys  of  the  parties,  and  divided  between 
them,  and  each  ^ives  his  note  to  the  other  for 
one-haU  of  it,  with  a  stipulation  that  it  was 
to  be  held  in  like  manner  as  if  it  remained  in 
the  sheriff's  hands,  after  the  plaintiff  recovers 
judgment  the  defendant's  attorneys  may  be 
sued  on  the  note  given  by  them,  and  they 
cannot  set  off,  either  the  note  of  plaintiff's  at- 
torneys to  them,  or  what  is  due  to  them  hy 
their  client,  for  their  bervices  in  the  action.. 
(Hathaway  v.  Patterson,  45  Oal.  295.) 

16.  A  court  of  equity  will  not  permit  a 
cestui  que  trust  who  is  insolvent  to  enforce 
and  collect  throush  hie  trustee  .a  judgment 
against  a  party  wno  holds  a  just  and  valid 
demand  against  the  cestui  que  trust,  which 
he  has  no  means  of  enforcing;  or  collecting  if 
a  setoff  is  denied.  (Hobbe  v.  Duff,  23  OaU 
696.) 

Cited  2  N.  Dak.  107. 

17.  Where,  in  the  same  action,  two  judg^ 
ments  were  entered,  one  for  the  plaintiff  for  a 
certain  sum,  and  one  for  the  defendant  for  a 
less  sum,  held,  that  defendant  had  a  right 
to  set  off  his  judgment  pro  tanto  against  that 
of  the  plaintiff,  and  that  this  right  could  not 
be  defeated  by  any  assignment  by  plaintiff  of 
his  judgment  before  application  for  the  set- 
off.   (Porter  v.  Liscom,  22  Cal.  430.) 

18.  The  plaintiff  recovered  judgment  against 
the  defendant  for  a  sum  of  money.  Afterward 
the  defendant  recovered  a  judgment  against  the 
plaintiff  in  the  same  court  for  a  smaller 
amount.  Held,  that  the  defendant  had  a  right 
of  offset  against  the  plaintiff  to  the  extent  of 
the  judgment  in  her  favor,  and  that  an  as- 
signee of  the  plaintiff  took  subject  to  such 
right.    (McBride  v.  FaUon,  65  Cal.  301.) 

19.  A  decree,  rendered  in  an  action  on  a 
bond,  and  to  foreclose  a  mortgage  given  to  se- 
cure the  bond,whicb,  after  reciting  the  amount 
found  due  on  the  bond,  directed  that  the 
mortgaged  premises  be  sold,  and  out  of  the 
proceeds  the  costs  and  the  amount  foimd  due 
on  the  bond  and  accruing  interest  be  paid, 
and  that,  if  there  was  a  surplus,  the  sherm 
pay  such  surplus  into  court,  but  that,  if  the 
proceeds  were  insufiicient  to  pay  the  debt,  in- 
terest, and  costs,  the  sheriff  should  report  the 
amount  of  such  deficien<^  or  balance,  and 
that,  therefore,  the  plaintiff  have  execution 
against  the  defendants,  merges  the  original 
debt  in  such  judgment,  at  least  so  far  as  to 
make  it  a  certain  and  liquidated  demand,  ex- 
isting at  the  date  when  tiie  am  unt  of  ba  ance 
¥t  as  ascertained,  by  the  report  of  the  sheriff. 
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suflic'ent  as  a  fonndation  of  a  ri)tht  of  action 
or  aetofi.  It  is  not  necessary  that  the  demand 
Bought  to  be  used  as  a  setoS  should  be  in 
the  form  of  a  personal  judgment.  (Hobbfl  t. 
Duff,  23  Oal.  596.) 
Cited  66  Cal.  324 ;  6  Or.  188. 

20.  Where  the  parties  to  two  judgments  are 
not  the  same,  a  court  of  common-law  jurisdic- 
tion cannot  set  off  one  against  the  otlier ;  but 
a  court  of  equity  will  look  beyond  the  nom- 
inal to  the  real  jmrties  in  interest,  and  adju- 
dicate the  rights  of  the  parties  accordingly. 
(Hobba  V.  Dufi.  23  Cal.  696.) 

Oiied  70  Cal.  112. 

21.  A  person  may  receive  the  money  due  on 
a  judgment  rendered  in  favor  of  himself  and 
several  others,  coplaintifis,  bat  be  cannot, 
without  authority  from  his  coplaintifis,  set  OH 
a  judgment  due  to  him  and  them  jointly 
against  another  judgment  held  by  the  defend- 
ant in  such  joint  judgment  against  himself 
alone.    (Corwin  v.  Ward,  86  Cal.  195.) 

22.  When  a  creditor,  having  a  debt  due  him 
secured  by  a  mortgage,  assigns  the  debt  and 
mortgage,  a  judgment  in  favor  of  a  third  per- 
son against  the  creditor,  pnrchased  by  the 
debtor  after  the  assignment,  but  before  notice 
of  it  to  him,  constitutes  an  offset  pro  tanto  to 
the  debt  in  an  action  upon  it  by  the  assignee. 
(McOabe  V.  erey,  20  Oal.  609.) 

Cited  23  Cal.  626. 

23.  Upon  a  motion  of  the  defendant  to  set 
off  against  a  judgment  rendered  against  him 
adjudgment  against  the  plaintiff  assigned  to 
him  by  another  he  must  show  that  he  is  the 
absolute  and  beneficial  owner  of  the  judgment, 
or  he  cannot  set  it  off.  (Jones  v.  Chamint,  66 
Gal.  606.) 

24.  Where  a  judgment,  against  which  » 
right  to  set  off  another  judgment  rendered  in 
the  same  action  exists,  is  assigned,  the  as- 
signee may  be  brought  into  tiie  court  upon  a 
proceeding  by  petition  and  motion,  and  will 
be  bound  by  an  order  made  therein  directing 
a  setoff.    (Porter  v.  Liscom,  22  Oal.  430.) 

26.  An  assignee  of  a  judgment,  although 
a  purchaser  for  a  valuable  consideration  and 
without  notice,  takes  subject  to  a  right  of  set- 
off against  the  judgment  existing  at  the  time 
of  the  assignment.  (Porter  v.  Liacom,  22  Cal. 
430.) 

Judgments,  setoff  of  in  equity.  See  poaf,  IL 

Purchaser  of  judgment  takes  subject  to. 
See  Judgments,  786,  et  seq. 

Unreversed  judgment  as.    See  Costs,  7. 

Action  to  enforce  setoff  of  judgments.  See 
Statute  of  Limitations,  32. 

Sheriff,  right  of  to  set  o&  judgments.  See 
Sheriffs,  IV,  3,  u. 

Forcible  entry,  setoff  in.  See  Forcible  En- 
try and  UnUwful  Detainer,  VI,  10. 

Setoff  in  action  on  building  contract.  See 
Building  Ck>ntract8,  44,  45. 

Street 'assessments,  right  of  setoff  against. 
See  Streets,  400. 

Pledgee  may  set  off  debt  in  action  for  article 
pledged.    See  Fledges,  95. 

Recoupment  of  damages  for  breach  of  war- 
ranty.   See  Sales,  174,  et  seq. 

Of  executors'  commissions.  See  Execators 
and  Administrators,  477. 


n.  In  Equity. 

26._  The  jurisdiction  of  a  court  of  equity  in 
relation  to  setoffs  is  more  extensive  than  that 
9i  oommon-law  courts.    (Hobbs  v.  Duff,  23 
OaL  696.) 
Cited  2  N.  Dak.  107. 

27.  In  equity  the  right  of  setoff  depends, 
not  on  the  statutes  of  setoff,  but  upon  the  right 
and  the  equitable  jurisdiction  of  a  court  of 
chancery  over  its  suitors.  (Hobbs  v.  Duff,  SS 
Cal.  696.) 

28.  As  a  general  proposition  the  mere  exist- 
ence of  cross-demands  will  not  justify  a  setoff 
in  a  court  of  chancery.  There  must  be  some 
peculiar  drcumstanoe,  based  upon  equitable 
grounds,  to  warrant  the  court  in  inttnfering. 
(Kaglee  v.  Palmer,  7  Cal.  643.) 

Cit^  23  Cal.  627 ;  66  OaL  324 ;  distinguished 
19  Cal.  660. 

29.  To  justify  allowance  of  setoff  of  joint 
debt  due  from  plaintiff  and  another  against 
the  individual  claim  of  plaintiff,  upon  equi- 
table ^px}und8,  it  is  not  su£Scient  to  show  mat 
the  joint  debtors  owe  a  considerable  amount, 
and  that  their  property  is  encumbered  by 
judgments,  mortgages,  and  attachments,  with- 
out showing  that  they  are  insolvent,  or  that 
the  defendants  are  in  danger  of  iosing  their 
demand.    (Howard  v.  Shores,  20  Oal.  277.) 

30.  Equity,  upon  bill  filed  will  compel 
equitable  setoff,  when  the  parties  have  mu- 
tual demands  against  each  other  v\  hich  are  so 
situated  that  it  is  impossible  for  the  party 
claiming  a  setoff  to  obtain  satisfaction  of  his 
claim  by  an  ordinary  suit  at  law  or  in  equity. 
(Russell  V.  Conway,  11  Oal.  93.) 

Cntod  19  Cal.  669;  23  Oal.  627,  629;  66  OaL 

324. 

81.  Where  the  defendant  in  one  of  the 
judgments  is  insolvent,  and  the  plaintiff  in 
the  other  is  not  the  real  party  in  interest,  but 
a  trustee  for  the  insolvent  defendants  in  the 
other  judgment,  a  court  of  equity  will  decree 
a  setoff.    (Hobbs  v.  Duff,  23  Cal.  696.) 

32.  Insolvency  of  party  against  whom  the 
setoff  is  claimed  is  sufficient  ground  for  the 
exercise  of  the  jurisdiction  of  the  court  of 
equity.    (Russell  v.  Conway,  11  Oal.  98.) 

33.  So  held  when  the  claim  against  the 
party  praying  for  a  setoff  was  not  a  personal 
claim,  but  a  judgment  in  rem  against  prop- 
erty belonging  to  him,  while  his  claim  against 
the  other  party  was  on  a  judgment.  (Rus- 
sell v.  Conway,  11  Oal.  93.) 

84.  In  such  a  case,  where  the  prayer  of  the 
bill  is  that  tiiejudgment  against  the  property 
of  the  plaintiff  may  be  satisfied,  upon  his 
crediting  the  judgment  obtained  by  him 
against  the  defendant  in  another  court,  the 
application  for  setoff  must  be  made  in  the 
court  in  which  the  judgment  adverse  to 
the  plaintiff  was  entered,  that  court  having 
control  over  that  judgment,  and  the  plaintiff 
having  the  power  to  credit  or  satisfy  the  judg- 
ment held  by  him  against  the  defendant. 
(Russell  v.  Conway,  11  OaL  93.) 

35.  Equity  will  not  set  off  the  claim  of  an 
individual  creditor  of  one  joint  owner  of  a 
judgment  against  the  judgment.  And,  if  the 
judgment  be  partnership  assets,  the  individ- 
ual creditor  has  no  claim  to  any  part  of  it 
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nntfl  adjostment  erf  the  firm  accoonts.  (Gol- 
lins  ▼.  Butler,  14  Oal.  223.) 

S6.  Where  the  plaintiff  filed  his  bill,  aa  re- 
ceiver of  an  insolvent  firm,  to  foreclose  a 
mortgage  given  to  plaintiSs  in  that  capacity 
to  secure  a  certificate  of  deposit  for  one  hun- 
dred thousand  dollars,  originally  deposited 
by  the  receiver,  and  defenduits  admitted  the 
debt,  but  claimed  that  the  amount  is  to  be 
distributed  pro  rata  among  the  creditors  of 
the  insolvents,  whom  the  plaintifi  represents : 
that  the  claims  of  the  creditors  have  been  filed 
and  reported  upon;  that  defendants  are  large 
creditors  of  the  insolvents,  and  that  they  will, 
npon  the  distribution  of  the  assets,  be  en- 
titled to  flftv  thousand  dollars  as  their  divi- 
dend; and  that  defendants  have  advanced  a 
farther  sum  to  the  former  custodians  of  the 
assets  of  about  fifty  thousand  dollars,  which 
they  pray  to  have  ascertained,  and  the  whole 
amount  set  off  against  the  certificate  of  de- 
poeit,  and,  until  then,  that  plaintiff  be  re- 
strained, held,  that  a  court  of  equity  will 
not  compel  them  to  pay  the  money  into  court, 
which  they  would  immediately  be  entitled  to 
receive  bock ;  nor  will  it  put  them  to  the  cost 
of  so  large  a  judgment,  but  will  order  an  ac- 
count and  allow  the  setoff.  (Naglee  v.  Pal- 
mer, 7  Cal.  643.) 

37.  The  execution  and  delivery  of  the  cer- 
tificate of  deposit  by  defendants  changed 
their  character  from  being  custodians  of  the 
funds  to  that  of  mere  debtors  of  the  insol- 
vents.   (Naglee  v.  Palmer,  7  Cal.  643.) 

Judgment  at  law  is  not  bar  to  suit  in  equity 
to  enforce,  when.    See  Judgments,  333. 

Setoff  of  judgments  in  equity  where  par- 
ties not  the  same.    See  ante,  16,  20. 

Legal  setoff,  pleading  in  suit  in  equity.  See 
Vendor  and  Vendee,  831. 

m.  Ib  Jvsttee's  Court. 

88.  In  an  action  in  a  justice's  court  upon  a 
money  demand  the  defendant  cannot  set  up 
in  his  answer,  as  a  counterclaim  or  setoff,  a 
demand,  amounting,  exclusive  of  interest,  to 
more  than  two  hundred  dollars.  (Malsof  v. 
Vaughn,  23  Cal.  61.) 

39.  A  justice  of  the  peace  has  no  jurisdic- 
tion to  piEiss  upon  a  counterclaim  or  setoff, 
nnlees  it  be  for  such  a  sum  as  the  defendant 
might  have  maintained  an  action  on  against 
the  plaintiff  in  a  justice's  court.  (Malsof  v. 
Vaoghn.  23  CaL  61.) 

IT.  Pleading  and  Evidence  of;  Hegleet  to 
Assert. 

40.  Tb  entitle  a  defendant  to  set  off  a  claim 
against  the  demand  of  the  plaintiff  he  must 
set  forth  in  his  answer  the  nature  of  the  claim 
which  he  intends  to  set  off,  and  where  this 
was  not  done,  held,  that  the  court  below 
properly  rejected  evidence  of  the  claim  pro- 
posed to  be  set  off.  (Bernard  v.  Mullott,  1 
CU.  368.) 

Croes-complaint.    See  Cross-complaint. 
Factor,  answer  need  not  set  forth,  claim  of 
setoff.    Bee  Factors,  18. 

41.  A  party  does  not  lose  his  right  to  bring 
an  action  for  a  demand  which  he  mi^ht  have 
pleaded  as  a  setoff  in  a  former  action,  but 


neglected  to  do.  (Hobba  y.  Duff,  23  CaL 
696.) 

42.  Where  a  claim  which  has  been  assigned 
to  a  party  defendant  in  the  action,  and  paid 
by  him,  is  offered  in  evidence  as  an  onset 
against  the  demands  of  the  plaintiff,  the  bur- 
den of  the  proof  as  to  settlement  of  the  claim 
by  plaintiff  rests  upon  the  plaintiff,  and  the 
defendant  has  a  right  to  have  the  credi- 
bility of  the  testimony  upon  the  point  sub- 
mitted to  the  jury.  (Sazton  v.  Kneeland,  45 
Cal.  116.) 

Payment  not  necessanr  before  setting  off 
claim,  when.    See  ante,  36. 

Setoff  is  admissible  under  general  issue. 
See  Assumpsit,  72. 

To  what  court  application  for  setoff  to  be 
made.    See  ante,  34.  ^ 

SETTDTCI  CAUSE. 

See  Pleading  and  Practice,  XX,  4. 

SETTLEHEITT. 

Statement  on  appeal,  settlement  of.  See 
Appeals,  VI,  1,  h. 

Statement  on  motion  for  new  trial,  settle- 
ment of.    See  New  Trial,  V,  7,  g. 

Instructions,  settlement  of.  See  Instruc- 
tions, XVII,  6. 

SETTLERS. 

Actual.    See  Public  Lands,  XTV,  10;  Swamp 

and  Overfiowed  Lands,  VL 

SETEBAirCE. 

Fixtures,  severance  of.  See  Fixtoree,  IV. 

SETEBAirCE  OF  ACTIONS. 

See  Joinder  and  Severance  of  Actions,  U. 

8EWEBS. 

Questions  relating  to.  See  Municipal  Cor- 
porations, XVI. 

Prohibiting  action  'to  condemn  right  of 
way.    See  Prohibition,  56,  56. 

Taking  private  property  for.  See  Eminent 
Domain,  iV,  3,  c. 

Conipensation  on  laying  sewers.  See  Em- 
inent Domain,  X.  4. 

Overflow,  whether  nuisance,  is  question  for 
jury.    See  Nuisance,  24. 

Statutes  relating  to  drainage.  See  Swamp 
and  Overflowed  Lands,  XVI. 

Bock  gutterways.    See  Streets,  205. 

SHAM  A5SWEB8. 

See  Pleading  and  Practice,  IX,  10. 

SHARES. 

See  Croppers. 

Working  mine  on  shares.     See  Mines  and 

Mining,  XVI. 

SHELLEY'S    CASE. 

Bnle  in.    See  Wills,  XI,  9. 

SHERIFFS. 
I.  Nature  of  Offlce  of  Sheriff. 
n.  Appointment  of;  Tacancy  In  Offlee; 
Coroner  as  Sheriff. 
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nL  Sheriff  M  Tax'Mlleetor. 
IT.  Powerg,  Dntleg,  and  LUbilltles  of 
SherUb. 

1.  Fotper  to  Sue, 

2.  Expiration    of    Term    of    Office; 

Efeet  of. 
S.  Dut%e$  and  JUabiUtiet. 

a.  In  Relation  to  PriBonera  or  In- 

sane. 

b.  Diligence  Required  in  Execut- 

ing Proceaa ;  Herein  of  Pro- 
cess Received  on  Sunday. 

0,  Compelling  SherifE  to  Execute 

VTrit. 
d.  Fkilure  or  Refusal  to   Levy; 
Defense  of   Claim  of  Prop- 
erty. 
,  e.  Excessive  Levy. 

1.  Where     Property    Rightfully 

Seized. 

g.  On  Seizure  of  Mortgaged  Chat> 
tela. 

h.  On  Seizure  of  Property  of  Third 
Person. 

L  Takinf;  Insufficient  Replevin 
Bond. 

f.  Right  to  Retain  Possession; 
Duty  to  Release  Property 
Pending  Appeal. 

k.  Duty  to  Hola  Property;  Lia- 
bility for  Loss  from  Negli- 
gence. 

1.  Sale  of  Exempt  Propertv. 

m.  Sale  Contrary  to  Order  of 
Court,  or  Where  Injunction 
Issued. 

n.  Sale  Without  Notice. 

o.  Refusal  to  Execute  Deed. 

p.  Return,  Conclusiveness  of; 
Failure  to  Make;  Paying 
Over  Proceeds ;  Summary 
Proceedings  Against. 

q.  What  Amounts  to  Release  of ; 
Instructions  to  Seize  as  a 
Defense. 

r.  Justification  Under  Process. 

B.  ToWhom  Sheriff  Liable;  What 
Constitutes  a  Taking. 

t.  Pleadings  and  Parties  in  Ac- 
tions Against  Sheriff  and 
His  Sureties. 

a.  Offer  to  Return  Property; 
Right  to  Set  Off  Judgment. 

T.  Summoning  Jnnr  in  Action 
Against  Sheriff. 

W.  Damages  and  Penalty,  Meas- 
ure of  and  Evidence  as  to; 
Joinder  of. 
T.  Indemnity  Bonds. 
TI.  Cktmpensatlon,  HUeage,  Fees. 
Tn.  Death  of  Sheriff. 
Tm.  Deputies. 

Elisors.    See  Elisors. 

Marshals.    See  Marshals. 

United  States  marshals.  See  United 
States  Marshals. 

Irregularity  in  condact  of,  new  trial  for. 
See  New  Trial,  IV,  6,  c. 

Misconduct  of.    See  J  ury  and  Jurors,  XVI ,  2. 

Jury-room,  sheriff  mav  testify  as  to  what 
transpired.    See  Jury  ana  Jurors,  XIII,  4. 


De  facto,  powers  of.  See  Mortgages,  YTY, 
18,  c. 

Executions.    See  Executions. 

Approval  of  bond  of.    See  Bonds,  9S. 

Power,  when  ceases.    See  Oontempt,  71. 

Power  of  constable  to  serve  process  out  ol 
township.    See  Process,  6. 

Adjournment  of  court  by.  See  Courts,  50, 51. 

Liability  of  county  for  jail  guard  hired  by. 
See  Counties,  54. 

Liability  of  sureties.   See  Suretyship,  S5,  S6, 

I.  ITatmre  of  OIBee  of  Sheriff^ 

1.  A  sherifi,  in  enforcing  an  execution,  acts 
as  an  officer  of  the  court  and  under  color  of 
its  process.  (McMann  v.  Superior  Court,  74 
Oal.  106.) 

2.  It  seems  the  office  of  sherifi  and  tax- 
collector  are  constitutional  offices.  (People  ex 
rel.  Attorney  General  v.  Squiers,  14  Cal.  12.) 

Sheriff  is  not  a  judicial  officer.    See  post,  10. 

n.  Appointment  of|    Vacancy  In    Onee; 
Coroner  as  Sheriff. 

5.  Though  the  appointment  of  a  sheriff  by 
a  county  judge  was  void,  yet  the  acts  of  such 
sheriff,  as  a  die  facto  officer,  are  good.  (People 
V.  Roberts,  6  Cal.  214.) 

4.  Strictly  speaking,  there  can  be  no  va- 
cancy in  the  office  of  sheriff  caused  by  the 
death,  removal,  or  resignation  of  the  incum- 
bent; for,  upon  the  happening  of  such  an 
event,  the  coroner,  by  operation  of  law,  b^ 
comes  sheriff.  (People  ex  rel.  Attorney  Gen- 
eral v.  Phoenix,  6  Cal.  92.) 

6.  The  coroner  only  holds  the  office  of  ex 
officio  until  the  appointment  of  a  new  sheriff 
by  the  board  ol  supervisors.  (People  ex 
reL  Attorney  General  v.  Phoenix,  6  OaC  92.) 

m.  Sheriff  as  Tax-eolleetor. 

6.  The  sheriff  acquires  his  authority  to  act 
as  tax-collector  in  those  counties  where  he  so 
acts  under  the  Revenue  Act  of  1867,  which 
invests  the  person  elected  to  the  office  of 
sheriff  with  another  distinct  office — that  of 
tax-collector;  and  though  be  is  elected,  eo 
nomine,  sheriff,  he  is,  in  fact,  also  elected  to 
the  office  of  tax-collector,  and  the  two  offices 
are  distinct.  (Lathrop  v.  Brittain,  80  Cal. 
680.) 

7.  No  provision  is  to  be  fonnd  in  oonstitn- 
tion  under  which  sheriff,  as  sheriff,  may  per- 
form the  duties  of  tax-collector.  (Lathrop  v. 
Brittain,  30C!al.  680.) 

Cited  38  Cal.  77;  68  Cat.  516;  76  GaL  116;  19 
Nev.205;  IWyo.  333. 

8.  The  law  authorizing  sheriffs  to  act  as 
tax-collectors  does  not  authorize  the  sheriff, 
as  tax-collector,  to  appoint  an  under  tax- 
collector;  wherefore  the  undersheriff  cannot 
perform  the  duties  of  tax-collector.  (Lathrop 
V.  Brittain,  SO  Cal.  680.) 

Power  of  nndersheriff  to  collect  taxes.  See 
post,  223. 

9.  Duties  of  sheriff,  as  such,  are  more  or 
more  or  less  connected  with  the  administra- 
tion of  justice;  they  have  no  relation  to  the 
collection  of  the  revenue.  (People  t.  Ed- 
wards, 9  Cal.  286.) 
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1<X  The  sheriff  is  not  a  jadicialofiBoer.  And, 
thoagh  the  offices  of  sheriff  and  tax-collector 
are  lustinct  by  the  conBtitation,  yet  they  may 
be  miited  in  the  same  liands.  (People  ex 
leL  Attorney  General  t.  Sqniers,  14  Oal. 
12.) 

11.  Offices  of  sheriff  and  tax-collector  are 
as  distinct  as  though  filled  by  different  per- 
sons. The  duties  and  oblif^tions  of  the  one 
are  entirely  independent  of  the  duties  and 
obligations  of  the  other.  They  are  not  so 
blended  that  the  bond  executed  for  the  faith- 
ful performance  of  the  duties  appertaining  to 
the  one  would  embrace,  in  the  absence  of  the 
statute,  the  obligations  belonging  to  the  other. 
(People  T.  Edwards,  9  Oal.  286.) 

Oitad  14  Oal.  16;  30  Gal.  684;  88  Oal.  77;  66 
Oal.  806;  68  Cal.  614,  616;  76  Oal.  607;  11 
Nev.  141;  19  Nev.  205;  1  Wyo.  833. 

12.  The  sheriff,  being  ex  officio  tax-collector 
of  foreign  miners'  Ucenses  by  an  act  of  the 
legislature,  may  be  deprived  of  the  office  of 
tax-collector  before  the  expiration  of  his  term. 
(People  ex  leL  Attorney  General  t.  Squiers, 
14  Cal.  12.) 

18.  The  Revenue  Act  of  1864  made  the 
sheriff  ex  officio  tax-collector,  and  provided 
that  he  should  be  liable  on  his  bond  for  the 
discharge  of  his  duties  in  the  collection  of 
taxes.  No  other  bond  is  required  by  law  of 
the  sheriff  except  when  he  acts  as  collector 
ol  foreign  miners'  licenses.  Held,  that  the 
bond  in  suit,  entered  into  in  1866,  must  be 
deemed  to  have  been  executed  in  view  of  the 
novisioDS  of  the  Revenue  Act,  and  that  all 
delinquencies  in  the  collection  of  taxes,  ex- 
cept foreign  miners'  licenses,  are  covered  by 
the  bond.    (People  v.  Edwards,  9  Cal.  286.) 

14.  An  act  of  the  legislature,  which  makes 
the  sheriff  of  a  county  its  tax-collector,  and 
also  makes  the  sheriff  and  his  bondsmen 
responsible  for  the  payment  of  all  taxes  col- 
lected by  him,  has  the  effect  of  making  the 
bond  of  the  sheriff  his  bond  as  tax-collector. 
(People  V.  Love,  25  Oal.  523.) 
Cited  29  Cal.  643;   30  Cal.  684;  88  Cal.  77: 

19  Ner.  206;  1  Wyo.  883:  distinguished  68 

Cal.  616. 

Office  of  tax-collector  ia  constitutional. 
See  ante,  L 

Office  of  sheriff  and  tax-collector  are  dis- 
tinct   See  Bonds,  104. 

Acting  as  tax-collector.  See  Taxation, 
IVIL 

Separaticm  of  offices.  See  Offices  and  Of- 
ficers, 124. 

As  tax-oolleetor,  statute  repealing  law. 
See  Statutes,  242. 

IT.  Powers,  Ihitleg,  and  UabUltles  of 

Sherin. 
/.  Power  to  $110. 

16.  When  an  attachment  was  issued  hy  the 
eoort  of  first  instance  against  the  property  of 
a  debtor,  and  the  sheriff  had  executed  the 
same,  and  was  ordered  to  make  the  amount 
doe  the  creditor  out  of  the  goods,  chattels, 
and  property  of  the  debtor,  held,  that  the 
sheriff  could  not  maintain  an  action  in  his 
own  name  to  recover  a  sum  owing  to  the  at- 
tachment debtor  by  a  third  person  for  goods 


sold  and  delivered. 
1  Cal.  104.) 


(Sublette  v.  Melhado, 


S.  Expiration  of  Term  of  (MUco,  Effect  of. 

16.  A  different  rule  applies  to  a  portion  of 
the  business  of  a  sheriff  from  that  applying 
to  district  attorneys,  as  to  their  powers  on  the 
expiration  of  their  terms.  (Cole  v.  McKune, 
19  Cal.  422.) 

17.  On  the  election  of  a  new  sheriff  the 
former  sheriff  must  complete  the  execution  of 
all  final  process  which  he  had  begun  to  exe- 
cute before  the  expiration  of  his  term  of  of- 
fice. (People  ex  nl.  Dunn  v.  Boring,  8  Cal. 
406.) 

Cited  9  Oal.  104.' 

18.  It  is  not  the  duty  of  a  sheriff,  at  the  ex- 
piration of  his  term  of  office,  to  turn  oyer  to 
his  successor  in  office  personal  property  held 
by  him  under  a  writ  of  attachment.  (Sagely 
V.  livermore,  46  Cal.  613.) 

19.  Where  property  which  has  been  at- 
tached by  a  sheriff  has  not  been  released  be- 
fore the  expiration  of  his  term  of  office  he 
retains  its  custody,  and  it  is  incumbent  upon 
a  party  wishing  to  procure  its  release  to  seek 
the  outgoing  sheriB  and  procure  the  release 
from  bun.  A  tender  of  the  amount  due  to 
the  outgoing  sheriff's  successor  in  office  is 
unavailing  to  affect  the  former's  right  to  re- 
tain the  property,  and  the  party  making  the 
tonder  cannot  complain  of  the  additional  ex- 
penses incurred  in  leaving  the  property  in 
the-  custody  of  the  outgoing  sheriff  after  the 
expiration  of  his  term  of  office  and  before  a 
release  is  sought  from  him.  (Perrin  v.  Mc> 
Mann,  97  Cal.  62.) 

20.  A  sheriff  who  sells  land  under  execution 
and  gives  a  certificate  of  the  sale  to  the  pur- 
chaser, and  subsequently  his  term  of  office 
expires,  is  the  proper  person  to  make  the 
deed.  (Anthony  v.  Wessel,  9  Cal.  108.) 
Cited  7  Nev.  37(). 

21.  Where  the  plaintiffs  cotuplaint  in 
ejectment  averred  title  in  plaintiff  under  a 
sheriff's  sale  made  by  one  sheriff,  and  a  deed 
executed  by  his  successor,  held,  that  the 
plaintiff  cotild  not  recover.  (Anthony  v. 
Wessel,  9  Cal.  103.) 

22.  The  authority  to  sell  land,  conferred  by 
a  writ  in  his  hands,  carries  with  it  authority 
to  execute  all  the  instruments  required  by 
law  to  the  completion  of  the  sale,  viz.,  a  cer- 
tificate, and,  in  case  of  no  redemption,  a  con- 
veyance, to  the  purchaser.  (People  ex  rel. 
Dunn  V.  Boring,  8  Cal.  406.) 

23.  Deputy  sheriff  ma^,  after  the  expiration 
of  the  term  of  office  of  his  principal  »nd  in  the 
absence  of  the  latter  from  the  state,  execute 
a  deed  to  the  purchaser  at  a  judicial  sale, 
made  by  the  sheriff  while  in  office.  The  au- 
thority of  the  deputy  is  not  impaired  by  the 
act  of  1858,  allowing'  the  deed  m  such  cases 
to  be  executed  by  the  succeeding  sheriff. 
(MUls  v.  Tukey,  22  Cal.  878.) 

24.  Where  the  defendant,  as  sheriff,  collects 
monev  on  an  attachment  more  than  sufficient 
to  satisfy  the  attadiing  creditor,  and,  after  the 
expiration  of  his  term  of  office,  another  attach- 
ing creditor  attaches  the  surplus,  and  eeeks 
to  make  the  ex-sheriff  liable  therefor  on  bis 
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official  bond,  held,  that  the  demoner  to  the 
complaint  waa  properly  snetained,  as  there 
was  no  relation  between  the  defendant  and 
plaintiff  to  render  defendant  officially  liable. 
(Graham  v.  Endicott,  7  Oal.  144.) 

25.  The  defendant  could  only  be  gamisheed 
as  a  private  individual.  (Qrabam  v.  Endicott, 
7  Oaf.  144.) 

Execution  of  deed  after  term.  See  Execa- 
tiona,  XI,  1. 

Outgoing,  powers  of,  when  acting  as  tax- 
collector.    See  Taxation,  878,  et  seq. 

Outgoing  sheriff,  sale  by.  See  Executions, 
IX,  1. 

9,  DtttieB  and  LiabilitiM. 
a.  In  Belation  to  Prisoners  or  Insane. 

26.  The  duty  imposed  by  the  statute  on 
sheriffs  to  take  prisoners  to  the  state  prison, 
and  insane  persons  to  the  insane  asylum,  is 
an  official  duty,  and  none  the  less  so  because 
some  portion  of  it  must  be  performed  without 
the  limits  of  the  county.  (Adams  y.  San 
Francisco,  60  Cal.  117.) 

Cited  77  Oal.  596. 

27.  Sections  1618  and  1614  of  the  Penal 
Oode,  which  provide  that  certain  prisoners 
may  be  required  to  labor  on  the  public  works 
or  ways  in  the  county  bv  an  order  of  the 
board  of  supervisors  and  tne  County  Govern- 
ment Act  (Laws  1891,  sec.  25,  subd.  30,  p.  306), 
■which  comers  authority  ui)on  a  board  of  su- 
pervisors of  a  county  "  to  provide  for  the  work- 
Ing  of  pris  nera,"'do  not  impose  upon  the 
sheriff  any  duties  in  addition  to  the  i-eiferal 
duties  prescribed  by  section  1600  of  the  Penal 
Code  and  section  4176  of  the  Political  Code,  in 
relation  to  the  custody  of  prisoners,  and  do 
not  make  it  the  duty  of  the  sherifi  to  keep 
the  prisoners  in  his  immediate  custody  while 
they  are  at  labor.  (Hicks  v.  Folks,  97  Cal. 
241.) 

28.  The  authority  conferred  by  the  County 
Government  Act  (Laws  189i,  sec.  25,  subd.  30, 
p.  306)  upon  the  board  of  supervisors  of  a 
county  "  to  provide  for  the  working  of  prison- 
ers" upon  public  works  or  ways,  "under  the 
direction  oi  some  responsible  person,"  in- 
cludes the  custody  of  the  prisoners  while 
absent  from  the  jail,  by  the  "  responsible 
person"  under  whose  direction  the/  are  re- 
Quired  to  labor,  and  they  may  be  taken  out  of 
the  custody  of  the  sherifi  for  such  purpose ; 
and,  upon  a  refusal  by  the  sherifi  to  deliver 
sach  prisoners  to  a  person  duly  appointed 
overseer  of  them,  he  may  be  required  to  do  so 
by  a  writ  of  mandate.  (Hicks  v.  Folks,  97 
Oal.  241.) 

Order  to  produce  prisoner.  See  (Contempt, 
IV,  2. 

Refusal  to  produce  prisoner.  See  Contempt 
87. 

Making  arrest  when  guilty  of  kidnaping. 
See  Crimmal  Law,  XXI,  35. 

Executing  warrant  of  arrest  outside  county. 
Bee  Criminal  Law,  71. 

b.  Diligence  Required  in  Executing  Process ; 
Herein  of  Process  Received  on  Sunday. 

29.  It  is  the  duty  of  an  officer,  a'ter  he  has 
once  entered  upon  the  execution  of  an  attach- 
ment, to  complete  its  execution  with  diligence. 
(Wheaton  v.  Neville,  19  Cal.  41.) 


SO.  In  service  of  process  sherifi  is  respon- 
sible only  for  unreasonably,  or  not  reasonably, 
executing  it.  He  is  not  bound  to  start  on  the 
instant  of  receiving  a  writ  to  execute  it,  with- 
out regard  to  any  thing  else.  (Whitney  v. 
Butterfleld,  13  Cal.  336.) 
Cited  3  Wash.  Ter.  65. 

31.  Reasonable  diligence  in  execution  of 
process  depends  upon  the  particular  facts; 
whether,  for  instance,  the  writ  be  for  fraud, 
or  because  defendant  is  about  to  leave  the 
state,  or  remove  his  property,  and  the  like. 
(Whitney  v.  Butterfleld,  13  Cfal.  335.) 

82.  Where  a  sherifi  received  a  writ  of  assist- 
ance, commanding  him  forthwith  to  deliver 
possession  of  certain  real  estate  to  plaintiff, 
and  went  with  plaintiff  to  the  premises  for 
the  purpose  of  putting  him  in  poesession,  but 
for  some  reason  not  stated — ^in  opposition  to 
plaintiff's  wishes  and  against  his  protestations 
— he  declined  to  take  any  action  in  the  mat- 
ter, and  then,  on  a  subsequent  day,  the  sher- 
iff proceeded  to  execute  the  writ,  but  the 
parties  in  possession — ^being  the  parties 
against  whom  the  writ  run — had,  m  the 
mean  time,  destroyed  a  number  of  valuable 
fixtures,  and  by  their  willful  and  malicious 
acts  had  injured  the  premises  in  other  re- 
spects, held,  that  the  sherifi  is  liable  for  the 
damage  thus  done;  that  he  is  presumed  to 
have  known  what  his  duty  was,  and  to  have 
acted  in  willful  violation  of  it;  and  that  as 
his  duty  was  to  execute  the  writ  at  the  earliest 
practicable  moment,  and  he  neglected  and 
refused  so  to  do,  it  was  through  his  fault  that 
the  parties  in  possession  were  enabled  to 
commit  the  injury ;  and  he  must  respond  in 
damages,  however  remote.  (Chapman  v. 
Thornburgh,  17  Cal.  87.) 

Duty  to  serve  writ  of  restitution.  See  Eject- 
men  t,  XXI,  2. 

What  may  take  in  satisfaction  of  execution. 
See  Executions,  392. 

33.  A  writ  placed  in  the  sheriff's  hands  on 
Sunday  cannot  be  offidally  received  by  him 
on  that  day.  It  can  only  be  considered  offi- 
cially in  bis  hands  when  Sunday  has  expired. 
(Whitney  v.  Butterfleld,  13  Cal.  336.) 

Cited  6  Mont.  206. 

34.  Where  one  writ  of  attachment  WM 
placed  in  the  sheriff's  hands  on  Sunday,  and 
another  against  the  same  defendant  was 
placed  in  the  hands  of  a  deputy  at  a  quarter* 
past  twelve  on  Monday  morning,  the  sheriff 
not  knowing  the  fact,  and  the  £st  levy  was 
made  under  the  last  writ  at  one  o'clock  Mon- 
day morning,  the  sheriff  waa  not  guilty  of 
negligence  in  executing  the  flrst  writ,  no  spe- 
cial circumstances  being  shown.  (Whitney 
V.  Butterfleld,  13  Cal.  835.) 

c.  (Compelling  Sheriff  to  Execute  Writ. 

35.  If  a  sheriff  has  received  an  order  of  sale 
on  a  decree  foreclosing  a  mortgage,  and  re- 
fuses to  execute  it,  on  the  ground  that  an  ap- 
peal has  been  taken,  and  the  undertaking  on 
appeal  is  insufficient  to  stay  proceedings,  the 
court  may  make  an  ex  parte  order  requiring 
him  to  proceed  and  sell.  (Soci6t6  D'Epargnes 
y.  McHenry,  49  Cal.  351.) 

Compelling  sheriff  to  execute  writ,  showing 
required.    See  Ejectment,  563. 
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d.  Failure  or  Refosal  to  Levy;  Defense  of 
Claim  of  Property. 

36.  If  an  execution  is  placed  in  the  hands 
of  a  sheriff,  with  directions  to  levy  on  a  sum 
of  monejr  in  the  hands  of  a  corporation,  and 
he  exhibits  the  execution  to  the  company  and 
demands  the  mone^,  the  facts  that  the  com- 
pany, while  admitting  that  it  has  the  money, 
refuses  to  deliver  it  to  the  sheriff,  and  that 
the  sheriff  cannot  eeise  or  take  manual  pos- 
session of  the  money,  and  that  the  plaintiff's 
attorney  has  notice  of  these  things  at  the  time, 
do  not  excuse  the  eheriS  for  failing  to  levy 
the  execution,  whether  the  comjpany  has  the 
money  as  a  distinct  sum  belongug  to  the  de- 
fendant, or  he  is  its  creditor  for  the  amount. 
(Howe  V.  White,  49  Cal.  668.) 

87.  In  an  action  against  a  sheriff  for  refu»- 
ingto  lev;^  an  attachment  on  certain  property 
as  belonging  to  the  attachment  debtor  testi- 
mony that  the  property  had  been  claimed  by 
a  third  party,  and  the  right  of  property  tried 
before  a  shenS's  jury,  and  decided  m  favor  of 
claimant,  is  irrelevant  and  inadmissible  when 
those  facts  have  not  been  set  np  as  new  mat- 
ter of  defense  in  the  answer.  (Strong  v.  Pat- 
terson, 6  Gal.  166.') 

S8.  As  under  the  statute  the  plaintiff,  after 
the  introduction  of  such  testimony,  would  be 
hoimd  to  show  that  be  had  tendered  an  in- 
demnity bond,  he  may  well  complain  that  he 
is  taken  by  surprise,  the  issue  not  being  ten- 
dered by  the  pleadings.  (Strong  v.  Patter- 
son, 6  Cal.  156.) 

39.  The  objection  to  the  introduction  of 
inch  testimonv,  on  the  ground  that  it  is  irrel- 
evant, is  sufficient.  (Strong  v.  Patterson,  6 
Cal.  156.) 

To  whom  sheriff  liable  for  failure  to  levy. 
Bee  poet,  IV,  3,  s. 

e.  Excessive  Levy. 

40.  In  an  action  against  a  sheriff  for  the  re- 
eoveryof  personal  property  alleged  to  have 
been  improperly  attached,  or  for  its  value, 
where  the  complaint  contains  no  alleettion 
that  the  levy  was  excessive,  the  plaintiS  can- 
not avail  himself  of  the  fact  that  the  evidence 
showed  that  the  levy  4ras  excessive,  so  as  to 
entitle  him  to  a  recovery  as  to  the  excess. 
(Sexey  v.  Adkison,  40  Cal.  408.) 

L  Where  Property  Rightfully  Seized. 

41.  Sheriff  rightfully  taking  property  from 
defeadant  in  an  action  of  replevin  cannot  be 
held  Uable  in  an  action  by  such  defendant. 
(Fleming  v.  Wells,  66  Cal.  336,  339.) 

g.  On  Seizure  of  Mortgaged  Chattels. 

42.  Sheriff  held  liable  in  trespass  for  levy- 
ing on  personalty  in  possession  of  the  plaintiff 
by  virtue  of  a  chattel  mortgage.  (Meyer  v. 
Gorham,  11  Cal.  392.) 

43.  If  an  officer,  under  process,  seizes  per- 
sonal property  mortgaged,  without  paying  or 
tendering  the  amount  due,  the  detriment 
proximately  caused  by  the  seizure  is  not  the 
value  of  the  property,  but  the  amount  of  the 
inortf;age  debt;  and  this  detriment  theofficer, 
in  seizing  the  property,  assumes  to  make  good. 
(Wood  V.  Franks,  56  Oal.  217.) 


CHted67  Cal.  69;  89  Cal.  183;  1  Wash.  164;  8 
Wash.  422;  distinguished  91  Oal.  123;  dis- 
approved 91  Cal.  24. 

44.  The  action  was  brought  against  a  sheriff 
to  recover  damages  for  the  conversion  of  cer- 
tain personal  property,  of  part  of  which  the 
plaintift  were  the  owners,  and  on  the  re- 
mainder of  which  they  held  a  chattel  mort- 
gage. On  the  trial  the  court  instrncted  the 
jury  that  if  they  found  that  the  plaintiffs  were 
the  owners  or  entitled  to  the  possession  of  the 
property  as  pledgees,  and  that  the  defendant 
wrongfully  converted  it,  the  detriment  caused 
thereoy  was  presumed  to  be  the  value  of  the 
property  at  the  time  of  the  conversion,  with 
interest  from  that  time,  and  a  fair  compensa- 
tion for  the  time  and  money  properly  ex- 
pended in  pursuit  of  the  property.  It  further 
uBtructed  them  that  if  thev  found  that  the 
defendant  levied  upon,  sold,  and  converted 
that  portion  of  the  property  upon  which  the 
plaintiffs  held  a  chattel  mortgage,  and  that  he 
neither  paid  nor  tendered  to  the  plaintiffs  the 
amount  of  the  mortgage  debt  with  interest, 
nor  deposited  the  amount  thereof  with  the 
county  clerk  to  their  order,  then,  as  to  that 
particular  property,  the  plaintiffs  were  en- 
titled to  a  verdict  for  the  amount  of  the  mort- 
gage debt  with  interest.  Held,  that  the 
instructions  were  proper.  (Sherman  T.  Finch, 
71  Cal.  68.) 

Distinguished  91  Cal.  123, 124. 

45.  Where  the  propert^r  levied  upon  con- 
sisted of  a  crop  upon  which  a  mortgage  had 
been  recorded,  which  was  released  by  the  offi- 
cer after  the  bringing  of  an  action  against 
him  by  the  mortgagee  for  damages  for  its  con- 
version, and  the  court  finds  that  it  was  rede- 
livered to  the  mortgagor,  and  was  never 
removed  from  the  field  where  it  was  situated 
by  the  defendant  or  by  his  authority,  and 
awards  a  judgment  in  favor  of  the  plaintiS 
for  nominal  damages  only,  the  failure  to  find 
as  to  whether  the  plaintiS  had  or  had  not  the 
benefit  of  the  property  after  its  release  is 
error,  for  which  the  judgment  must  be  re- 
versed upon  an  appeal  of  the  plaintiff.  (Irwin 
V.  McDowell,  91  (3al.  119.) 

What  constitutes  a  taking  on  seizing  mort- 
gaged chattel.    See  post,  Iv,  3,  s. 

Measure  of  damages  on  seizure  of  mort- 
gaged chattel.    See  post,  156. 

Levying  on  mortgaged  personalty  without 
paying  debt,  liability  of.  See  Attachments, 
136. 

h.  On  Seizure  of  Property  of  Third  Person. 

46.  If  sheriff  levies  upon  j>roperty  of  per- 
son not  a  party  to  the  execution  he  is  respon- 
sible in  an  action  at  law.  (Markley  v.  Rand, 
12  Cal.  275;  Van  Pelt  v.  Littler,  14  Cal.  194, 
cited  63  Cal.  465,  99  Cal.  499,  distinguished  78 
Cal.  218,  219;  Wellman  v.  English,  38  Oal. 
683,  cited  63  Cal.  484.) 

47.  A  constable  is  liable  to  the  owner  of 
personal  property  for  the  seizure  and  sale 
thereof  under  an  execution  against  a  third 
person,  and  he  is  not  relieved  from  liability 
by  professing  to  sell  mi-rely  the  interest  of 
the  execution  debtor.  (Rankin  v.  Ekel,  64 
Oal.  446.) 

48.  Where  order  of  ourt  directed  sheriff  to 
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Bei*e  certain  specific  property,  und  the  prop- 
erty proved  not  to  belong  to  the  defendant  in 
the  suit,  the  sheriff  was  held  liable  to  the 
owner.    (Bhodes  v.  Patterson,  8  Cal.  469.) 

49.  That  attaching  creditor  had  reason  to 
believe  that  the  property  was  tlie  property  of 
his  debtor  does  not  justify  the  sheriff  in  seix- 
ing  such  property,  and  is  no  defense  to  an 
action  by  we  owner  for  a  conversion.  ( Angell 
▼.  Hopkins,  79  Oal.  181.) 

60.  Fact  that  they  were  taken  by  the  coroner, 
under  writ  against  sheriff,  before  the  latter  had 
removed  them,  does  not  excuse  his  tort,  where 
the  sheriff  wrongially  took  possession  of  the 
goods,  and  thereby  deprived  the  plaintiff  of 
them.    (Squires  v.  Payne,  6  Oal.  664.) 

51.  Sheriff  is  not  protected  in  sale  of  per- 
sonal property  by  verdict  of  jury  on  a  trial  of 
the  right  of  property,  under  the  provisions  of 
section  218  of  the  code.  The  proceedings  be- 
fore the  sheriff  in  such  a  trial  are  not  judicial. 
(Perkins  v.  Thornburgh,  10  Cal.  189.) 

Cited  28  Cal.  123. 

52.  Mere  fact  that  judgment  debtor  was 
found  upon  mining  ground  of  plaintiff  did 
not  justify  the  sheriff,  who  had  the  execution, 
in  going  on  the  ground  and  digging  up  the 
soil,  and  takine  the  gold  it  contained.  (Bowe 
y.  Bradley,  12  Cal.  226.) 

63.  In  such  case  no  ouster  is  necessary  to 
maintain  an  action  of  trespass ;  any  unlawful 
entry  is  sufficient.  An  officer,  when  he  puts 
a  receiver  in  possession  of  the  property  of 
another,  against  whom  he  has  no  process,  or 
asserts  through  himself  or  another  an  unlaw- 
ful dominion  over  such  property,  is  a  tres- 
passer.   (Bowev.  Bradley,  12  Cal.  226.) 

54.  Assent  of  ordinary  agent,  who  had  gen- 
eral charge  of  his  principal's  affairs  during 
her  temporary  absence,  will  not  justify  the 
sheriff,  who  holds  an  execution  against  a  third 
person,  in  levying  it  ujpon  property  in  the 
possession  of  the  principal,  in  her  absence. 
(Fitch  v.  Brockmon,  2  Cal.  675.) 

65.  Where,  at  the  time  of  the  levy  of  a 
second  execution,  the  goods  first  levied  upon 
were  mixed  with  others  which  W.  had  also 
bought  of  S.  &  M.,  which  last  goods  were  al- 
leged to  he  liable  to  the  execution,  held,  that 
if  they  were  so  mixed  or  confounded  with 
other  goods  as  that  they  could  not  be  identi- 
fied or  distinguished,  and  W.  failed  to  point 
out  to  the  sheriff  or  designate  the  goods  which 
were  not  subject  to  execution,  the  sheriff  could 
not  be  liable  for  levying  on  the  whole.  But 
the  sheriff  would  be  bound,  after  the  levy,  on 
notice  to  him  of  the  goods  not  liable,  to  restore 
them;  but  this  notice  must  be  specific,  ap- 
prising him  of  and  designating  the  particular 
goods  improperly  seized,  and  must  be  given 
previously  to  suit  brought.  (Wellington  v. 
Sedgwick,  12  Cal.  469.) 

66.  Where  the  goods  of  a  third  party  are 
mixed  with  the  property,  or  in  the  apparent 
possession  of  the  judgment  debtor,  the  sheriff 
IS  not  liable  for  levying  on  them  as  the  prop- 
erty of  IJbe  debtor,  unless  there  has  been  uotice 
and  demand  of  the  goods  by  the  owner,  and  a 
delay  or  refusal  to  deUver.  (Daumiel  v.  Gor- 
ham,  6  Cal.  43.) 


Cited  6  Cal.  614 ;  12  Gal.  476, 496 ;  90  Cal.  191 ; 

S  Nev.  663. 

67.  Where  no  such  notice  or  demand  was 
proved,  it  was  error  to  charge  the  jury  "  that 
the  sheriff  was  a  trespasser,  and  that  they 
were  to  find  the  value  of  the  goods."  (Dau- 
miel V.  (jcorham,  6  Cal.  43.) 

58.  In  an  action  against  a  sheriff  for  seising 
and  selling  certain  personal  property,  alle^fed 
to  belong  to  plaintiff,  under  an  execution 
against  one  Teal,  it  being  averred  in  the  an- 
swer that  the  property  belonged  to  Teal,  held, 
that  evidence  tending  to  prove  that  it  was  the 
partnership  property  of  Teal  and  plaintiff  was 
proper,  and  tnat  if  they  were  partners,  and,  as 
such,  owned  the  property,  plaintiff  could  not 
recover.    (Hughes  v.  Boring,  16  Cal.  81.) 

69.  The  owner  of  property  seized  has  his 
remedy  and  the  right  of  recovery  against  any 
one,  whether  sheriff  or  not,  unless  it  be  held 
by  l^^l  process  against  himself.  (Bhodes  v. 
Patterson,  3  Cal.  469.) 

60.  If  a  sheriff,  by  virtue  of  an  execution, 
seizes  the  property  of  a  person  other  than  the 
judgment  debtor,  whether  by  mistake  or  de- 
sign, it  is  not  necessary  for  the  owner  of  the 
property  thus  seized  to  make  a  demand  on  the 
sheriff  before  commencing  suit.  (Boulwarev. 
Craddock,  80  Cal.  190,  rated  38  Cal.  584,  55 
Cal.  560,  63  Cal.  235,  97  OaL  483;  Ledley  v. 
Hays,  1  Cal.  160,  cited  12  Cal.  496,  80  Oal.  191, 
88  Cal.  584,  56  Oal.  560;  Moore  v.  Murdock, 
26  Cal.  514:  Wellman  y.  English,  38  Oal.  583, 
cited  56  Oal.  560,  63  OaL  236 ;  Black  y,  Olasby, 
97  Cal.  482.) 

61.  Certain  personal  property  owned  by 
plaintiff,  but  which  had  been  used  by  A.  &  G. 
under  a  contract  of  hire,  was  seized  by  the 
sheriff  from  the  possession  of  the  plaintiff  by 
virtue  of  an  attachment  against  G.,  subse- 
quent to  whidi  plaintiff,  having  made  a  de- 
mand for  the  property  upon  the  sheriff,  but 
not  upon  A.  &  G.,  commenced  this  action 
against  the  former  for  its  recovery,  held,  that 
the  demand,  if  necessary  at  all,  was  properly- 
made  upon  the  defendant  in  whose  possession 
the  property  was  at  the  time.  (Woodworth 
v.  Knowlton,  22  Cal.  164.) 

62.  In  an  action  by*the  parties  whose  prop- 
erty has  been  wrongfully  taken  under  l^al 
process,  all  who  join  or  participate  in  the 
trespass  are  jointly  liable  as  joint  trespassers. 
(Lewis  v.  Johns,  34  Oal.  629.) 

Cited  63  Oal.  466. 

68.  Plaintiff's  property  was  illegally  seised 
by  defendant  J.,  as  sheriff,  by  levy  under 
writs  of  attachment  against  £.  J.  0.,  sued  oat 
by  tlie  other  defendants,  D.  &  S.,  and  L.  &G ; 
the  levy  under  the  writ  of  D.  &  S.  taking  pre- 
cedence only  because  it  first  came  to  the  hands 
of  J.  At  the  time  of  making  said  seizure  J. 
acted  without  special  directions  from  the  other 
defendants,  but  immediately  thereafter  all 
the  defendants  were  duly  notified  of  pluntitfs' 
claim  to  said  property,  and  that  a  redelivery 
was  demanded  by  plamtiffs  of  J.,  whereupon 
D.  &  S.  and  L.  <s  G.  executed  and  delivered 
separately  to  J.  bonds  of  indemnity  against  the 
plaintiffs'  said  claim.  The  property  seized, 
which  consisted  of  grain  in  field  in  process  of 
harvesting,  was  sdd  as  perishable   by  J., 
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whereby  it  became  lost  to  plaintiffs,  and  the 
proceeds  of  the  sale  were  applied  to  the  aatis- 
tection  in  fall  of  the  attachment  debt  of  D.  & 
S.,  and  the  residue  to  the  satisfaction,  in  part, 
of  the  like  debt  of  L.  &  G.,  for  both  of  wnicb 
lawful  judgments  against  E.  J.  0.  had  in  the 
mean  time  been  recovered.  Held,  that  all 
the  defendants  were  joint  trespassers,  and 
jointly  liable  to  plaintiffs  for  tne  damages 
sustained.    (Lewis  v.  Johns,  34  Oal.  629.) 

64.  In  an  action  against  a  sheriff  to  recover 
the  possession  of  g^ods,  or  their  valae,  held 
by  him  under  a  levy  on  attachment  or  execu- 
tion in  his  hands,  against  the  property  of  the 
plaintiff,  it  may  weQ  be  doubted  whether  it  is 
necessary  for  the  defendant  to  allege  fraud,  or 
do  more  than  allege  that  the  goods  levied  on 
by  him  were  the  property  of  the  defendant  in 
the  writ,  or  that  be  had  an  attachable  interest 
therein ;  but  the  point  is  not  decided.  (Eling 
V.  Davis,  84  Cal.  100.) 

65.  In  action  of  trover  by  a  vendee  of  per- 
sonal property  against  a  sheriff  for  conversion 
thereof  under  an  attachment  against  the  ven- 
dor, it  is  error  to  instruct  the  jury  that  if 
plaintiff  was  the  owner  or  in  poesession  of  the 
goods  at  the  time  of  the  attachment,  he  is  en- 
titled to  recover.  The  ownership  of  the  prox>- 
ertyis  the  sole  question  in  issue.  (Zaro  v. 
Dakan,  76  Gal.  665.) 

(SS.  In  an  action  on  the  official  bond  of  a 
constable  for  the  wrongful  seizure  of  plaintiff's 
property  on  execution  against  a  third  party, 
the  title  of  plaintiffs  to  the  property  seized  at 
the  time  of  tne  seizure  is  in  issue,  and  should 
be  found.  But  a  finding  that  the  property 
was  taken  from  plaintiffs"po6seB8ion,  and  con- 
verted by  the  defendant  to  his  own  use, 
thoi^h  defective  as  being  a  finding  of  evi- 
dence of  title  rather  than  of  the  ultimate  fact 
of  title,  when  considered  in  connection  with  a 
finding  that  plaintiffs  were  the  owners  and 
entitlM  to  the  possession  of  the  property  at 
the  time  of  the  commencement  of  the  action, 
is  an  error  or  defect  which  does  not  affect  the 
snbstantial  riehts  of  the  parties,  and  should  be 
disT^arded.  (Averettv.  8obrunes,79Cal.207.) 

Liability  of  sheriff  seizing  property  of  party 
not  served.    See  Executions,  101. 

Levy  on  property  of  tenant  in  common.  See 
Executions,  119. 

Seizure  by  sheriff,  under  execution,  when 
joint  trespass.    See  Executions,  410. 

Attaching  property,  liability  on  daim  of 
prm>erty.    See  Attachments,  V. 

FVaudulent  conveyance,  right  of  sheriff  to 
set  aside.  See  Fraudulent  Conveyances,  111,6. 

Pleading  fraudulent  conveyance,  sufficiency. 
See  Appeals,  2338,  2339. 

Attaching  property  fraudulently  conveyed, 
evidence  not  objected  to.  See  Appeals,  ^70, 
2371. 

i.  Taking  Insufficient  Beplevin  Bond. 

67.  If  property  r.ttached  by  sheriff  is  re- 
plevined  by  a  third  person  who  claims  the 
property  the  sheriff  is  liable  in  the  subsequent 
loss  of  the  property,  if  he  accepts  the  under- 
taking in  replevin  without  taking  any  steps  to 
find  out  whether  the  sureties  are  sufficient 
and  does  not  compel  them  to  justify.  (Noble 
V.  Desmond,  72  Cal.  330,  384.) 


].  Bight  to  Ketain  Possession:  Duty  to  Re- 
lease Property  Pending  Appeal. 

68.  The  defendant  in  this  case,  as  sheriff, 
under  a  writ  of  attachment,  at  the  suit  of 
the  plaintiff,  seized  thirteen  hundred  and 
ninety-nine  dollars  and  eleven  cents  coin 
as  the  property  of  the  judgment  debtor,  which 
was  claimed  by  one  S.,  irho  on  the  same  day 
brought  suit  for  its  recovery.  The  defendant 
having  _  demanded  indemnity,  the  plaintiff 
gave  him  a  bond,  and  also  signed  a  written 
agreement  that  the  defendant  might  retain 
for  a  reasonable  time  all  moneys  that  might 
come  into  his  hands  by  reason  of  said  attach- 
ment or  any  execution  to  be  issued  in  said 
action.  After  the  plaintiff  recovered  judg- 
ment the  court,  pending  the  suit  of  S. 
against  the  defendant,  mMe  an  order  direct- 
ing the  sheriff,  upon  the  delivery  to  him  of  a 
written  undertaking  approved  "by  the  court 
in  the  sum  of  eighteen  hundred  dollars, 
to  pay  into  court,  or  to  his  successor  in 
office  holding  the  execution,  the  money  taken 
under  the  attachment.  Held,  the  reasonable 
time  stipulated  for  in  the  contract  is  to  be 
considered  with  reference  to  the  fact  that  S. 
claimed  the  money,  and  might  endeavor  to 
establish  that  claim  in  the  courts.  The  plain- 
tiff by  his  agreement  has  authorized  the  de- 
fendant to  rely  for  his  security  against  the 
claim  of  8.  not  only  on  the  bond  but  on  the 
money,  and  he  is  not  entitled  to  the  order 
while  the  action  of  S.  is  pending.  (Scherr  v. 
Little,  60  Cal.  614.) 

69.  Under  section  946  of  the  Oode  of  Civil 
Procedure,  which  provides  that  the  effect  of 
the  perfecting  of  an  appeal  and  the  giving  of 
an  undertaking  to  stay  the  execution  of  the 
judgment  or  order  appealed  from  is  not  only 
''  to  stay  all  further  proceedings  in  the  court 
below  upon  the  judgment  or  order,"  but  also 
to  "  release  from  levy  property  levied  upon 
under  execution  issued  upon  such  judgment," 
it  is  the  duty  of  the  sheriff  to  release  from 
levy  all  property  taken  under  execution  upon 
notice  of  the  filing  of  the  notice  of  appeal  and 
the  giving  of  the  bond  to  stay  execution,  re- 
gardless of  any  question  as  to  the  sufficiency 
or  insufficiency  of  the  sureties,  and  he  cannot 
retain  possession  nntil  the  sureties  have  jus- 
tified, or  until  their  justification  has  tieen 
waived.   (Sam  Yuen  v.  McManu,  99  Oal.  497.) 

Property  held  by  sheriff  after  expiration  of 
term.    See  ante,  IV,  2. 

k.  Duty  to  Hold  Proper^ ;  liability  for  Loss 
from  Negligence. 

70.  A  sheriff  who  levies  a  writ  of  attach- 
ment upon  personal  property,  in  obedience  to 
the  commands  of  the  writ,  has  no  right  to  let 
the  property  go  out  of  his  hands,  except  in 
due  course  of  law;  and  if  he  does,  and  the 
debt  is  lost,  he  is  responsible  to  the  plaintiff 
in  the  attachment  for  the  amount  of  the  debt. 
(Sanford  v.  Bormg,  12  Cal.  639.) 

Cited  46  Cal.  41;  1  Idaho,  178;  s.  c.l  Idaho, 
N.  S.,  639. 

71.  Measure  of  the  obligation  of  a  sheriff 
in  respect  to  property  seized  is  that  of  a  per- 
son of  ordinary  discretion  and  judgment  in 
respect  to  his  own  property.  (Noble  v.  Des- 
mond, 72  Cal.  330,  333.) 
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72.  A  conetftble  and  the  sureties  on  bis  of- 
ficial bond  are  responsible  for  the  nonper- 
formance of  his  official  duty  in  so  carelessly 
or  negligently  using  goods  attached  by  him 
that  they  are  damaged  through  such  negli- 
gence while  in  his  custody,  though  they  were 
seized  under  a  proper  writ.  (Witkowski  v. 
Hem.  82  Oal.  604.) 

L  Bale  of  Exempt  Property. 

73.  SberiS  who  levies  upon  and  sells  prop- 
erty exempt  from  execution  is  liable  for  the 
'value  of  such  property,  if  claimed  as  exempt 
prior  to  the  sale.  (Spencer  v.  Long,  89  Oal.  700.) 

74.  A  complaint  against  a  sheriff  and  his 
sureties  for  selling,  nnder  execution,  the 
homestead  of  plaintiff,  which  sets  out  that 
the  sheriff  was  in  possession  of  a  certain  ex- 
ecution against  plaintiff,  J.  Kendall,  and, 
under  color  of  said  execution,  wrongfully  and 
illegally  entered  upon  and  sold  certain  prop- 
erty, the  homestead  of  plaintiffs,  and  averring 
damages  in  the  sum  of  two  thousand  dollars, 
the  value  of  the  property  is  insufficient,  as  the 
same  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  (Kendall  v.  Clark,  10 
Cal.  17.) 

Cited  46  Cal.  292. 

m.  Sale  Contrary  to  Order  of  Court,  or  "Where 
Injunction  Issued. 

75.  The  provision  of  law  punishing  the 
sheriff  for  acting  in  defiance  of  an  order  of 
court  is  more  for  the  sake  of  the  public  than 
the  redress  of  the  private  grievance  involved 
in  such  delinquency.  (Bufiandeaa  T.  £d- 
mondson,  17  Cal.  436.) 

76.  A  sheriff  who  sells  property  on  an  ex- 
ecution issued  by  a  justice  of  the  peace,  after 
the  justice  has  notified  him  that  a  writ  of  cer- 
tiorari has  been  issued,  and  oommandin|{  him 
to  stay  all  proceedings  upon  the  execution,  is 
liable  for  the  value  of  the  property.  (Spencer 
V.  Long,  39  Cal.  700.) 

77.  Where  a  sheriff  has  levied  on  and  is 
about  to  sell  property  of  an  execution  debtor, 
and  the  defendant  in  execution  obtains  from 
the  court  in  which  the  judgment  was  rendered 
an  injunction  restrainmg  the  plaintiff  in  the 
judgment,  his  servants,  etc.,  from  proceeding 
to  sell  nnder  such  execution,  and  this  injunc- 
tion is  served  upon  the  sheriff,  who,  in  de- 
fiance of  it,  afterwards  makes  the  sale,  he  is  a 
naked  trespasser,  and  liable  in  damages,  even 
though  he  be  not  a  party  to  the  injunction 
suit.  (Buffandeanv.Edmondson,  17C;aI.  436.) 
Cited  28  Oal.  286. 

78.  Whether  the  sheriff  could  set  up  in 
defense  that  the  property  was  justly  subject 
to  plaintiff's  debts,  and  has  been  so  applied, 
query?  (Buffandeau  v.  Edmondson,  17  Cal. 
486.) 

79.  Whether  a  sheriff  in  such  case  be  a  neces- 
Bary  party  to  the  injunction,  query?  But  if  so, 
he  IB  a  merely  formal  party,  and  the  failure  to 
include  him  in  the  suit  does  not  absolve  him 
from  the  duty  of  obeying  the  injunction,  if  he 
be  notified  ofit.  (Buffandeau  v.  Edmondson, 
17  Cal.  486.) 

Indemnity  against  sale  in  violation  of  in- 
junction.   Bee  post,  V. 


Power  to  sell  dei>endfl  upon  judgment.  8es 
ExecntionB,  143. 

n.  Sale  Without  Notice. 

80.  The  remedy  ^;ainBt  a  sheriff  for  selling 
property  on  insufficient  notice  is  confined  to 
the  statutory  remedy.  (Shores  v.  Scott  Biver 
W.  Co.,  17  Cal.  626.) 

Cited  23  Oal.  320;  70  Cal.  302. 

81.  An  action  cannot  be  maintained  by  the 
defendant  in  an  execution  to  recover  of  the 
officer  the  penal tv  prescribed  by  section  222  of 
the  Practice  Acl  for  selling  without  proper 
notice,  unless,  by  a  sale  so  made,  the  complain- 
ant haj  been  deprived  of  his  property.  If  the 
attempted  sale  is  a  nullity  and  passes  no  title, 
no  injury  has  been  sustained,  and  no  right  of 
action  for  the  forfeiture  accrues.  (Askew  t. 
Ebberts,  22  Cal.  263.) 

Cited  63  Cal.  618. 

82.  A  purchaser  at  an  execution  sale  is  not 
an  "  aggrieved  party"  within  the  meaning  of 
section  693  of  the  Code  of  Civil  Procedure, 
which  prescribes  a  penalty  for  selling  real 
property  without  notice,  recoverable  by  the 
party  aggrieved.  McKee,  J.,  and  Mc- 
Kinstry,  J.  (Kelley  v.  Desmond,  63  Cal. 
617.) 

o.  Befusal  to  Execute  Deed. 

88.  In  an  action  against  a  sheriff  for  special 
damages,  resulting  from  a  refusal  on  the  part 
of  the  sheriff  to  make  and  deliver  to  plaintiff 
a  deed  to  certain  premises  purchased  by  plain- 
tiff at  sheriff's  sale,  when  there  is  no  allega- 
tion in  the  complaint  of  title,  nor  any 
averment  that,  in  case  the  deed  had  been 
executed,  plaintiff  would  have  been  able  to 
recover  possession  of  the  premises,  or  the 
rents  and  profits,  held,  that  such  complaint 
is  insufficient.    (Knight  v.  Fair,  12  Cal.  296.) 

Power  and  duty  of  in  making  foreclosure 
sale.    See  Mortgage^  XIX,  18,  c. 

Execution  of  d^  by  sheriff.  See  Execo- 
tions,  XI. 

Refusal  to  sell  proper^  and  turn  over  pro- 
ceeds.   See  Contempt,  29. 

p.  Return,   Conclusiveness    of;    Failure  to 

Make;  Paying  Over  Proceeds;  Summary 

Proceedings  Against. 

84.  Sheriff  is  concluded  by  his  return  of  the 
amount  of  a  sale  under  execution,  and  can 
make  no  defense  to  an  action  against  him  in- 
consistent with  snch  return.  (Harvey  v. 
Foster,  64  Oal.  296.) 

86.  In  an  action  against  a  sheriff  for  dam- 
ages for  a  failure  to  return  an  execution,  if 
the  complaint  avers  onlv  its  receipt  by  him, 
and  that  he  has  collected  the  money,  and  has 
failed  to  return  the  execution,  this  court  will 
not  assume,  upon  a  failure  to  deny  the  allega- 
tions of  the  complaint,  that  the  sheriff  has 
failed  to_pav  the  money  to  the  plaintiff. 
(Hoag  V.  Warden,  87  Oal.  522.) 

86.  It  is  not  necessary,  in  an  action  against 
a  sheriff  for  damages  for  failure  to  return  a 
writ  of  execution,  to  allege  in  the  complaint 
that  the  fees  of  the  sheriff  were  paid.  If  the 
fees  were  not  paid,  and  the  writ  was  not 
served  or  returned  on  that  ground,  it  must  be 
pleaded  by  the  sheriff  as  matter  of  defense. 
(Van  Cleave  v.  Bucher,  79  Oal.  600.) 
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87.  In  an  action  against  a  aherifi  for  dam- 
aa/BB  for  failure  to  return  a  writ  of  execution, 
ttthe  defendant  is  described  as  sheriff  in  the 
title  of  the  cause,  and  the  complaint  avers  his 
official  capacity,  and  that  the  writ  in  question 
iraa  deUvered  to  him  as  sheriff,  and  that,  in 
violation  of  bis  duty  as  sheriff,  he  failed  to 
return  the  same,  to  the  damage  of  plaintiff  in 
the  amount  of  the  writ,  the  complaint  shows 
that  the  action  is  brongjtit  against  the  defend- 
ant as  sheriff,  and  is  not  demurrable  for  am- 
biguity in  not  showing  whether  he  was  sued 
in  his  official  or  in  his  individual  capacity. 
(Van  Cleave  v.  Bncher,  79  Cal.  600.) 

88.  In  an  action  against  the  sheriff  and  his 
sureties,  for  failure  to  make  return  of  an  order 
of  Bale  of  mortgaged  propertv,  no  laches  can 
be  imputed  to  the  plaintiff  for  failure  to  en- 
force a  personal  judgment  taken  in  the  fore- 
doeore  suit  by  execution ;  for  though  he  had 
his  election  to  treat  it  as  a  ^rsonal  judgment 
and  issue  execution  upon  it,  or  to  issue  his 
order  of  sale,  be  could  not  do  both,  nor  could 
the  personal  judgment  be  enforced  as  such, 
after  issuance  of  an  order  of  sale,  until  the 
return  thereof  by  the  sheriff,  and  then  only 
for  the  deficiency.  (Boyd  v.  Desmond,  79 
CaL250.) 

89.  In  an  action  on  a  sheriff's  official  bond 
for  damages  for  negligence  in  failing  to  return 
an  order  of  sale  of  mortgaged  property, 
whereby  plaintiff  was  prevented  from  collect- 
ing the  debt  for  the  deficiency,  it  is  not 
enough  for  the  defendants  to  show  that  the 
return  was  found  in  the  clerk's  ofiSce  without 
a  file-mark,  among  a  bundle  of  bulky  papers, 
where  looi9e  papers  were  not  kept,  there  be- 
ing no  evidence,  either  in  the  sheriff's  office  or 
clerk's  office,  tending  to  show  that  a  return 
had  been  made  to  or  filed  in  the  clerk's  office. 
If  the  filing  can  be  proved  by  parol  the  proof 
must  show  an  actual  delivery  of  the  paper  to 
the  clerk  or  one  of  his  deputies  for  the  pur- 
pose of  filing,  and  the  proof  should  be  clear 
ajid  positive.    (Boyd  v.  Desmond,  79  Cal.  250. ) 

90.  It  is  competent  in  an  action  for  the 
sheriff  to  prove  the  order  of  sale,  and  the 
indorsement  of  a  return  thereon,  as  one  of 
the  acts  necessary  to  be  done  in  making  the 
return,  without  first  proving  that  they  had 
been  filed  in  the  clerk^s  office,  although  such 
order  and  indorsement  are  not  sufficient  to 
prove  the  whole  case  in  favor  of  the  sheriff. 
(Boyd  V.  Desmond,  79  Oal.  250.) 

91.  The  fact  that  the  sheriff  is  charged 
with  official  negligence,  and  that  he  made  the 
sale  and  indorsement  of  return  through  his 
deputy,  does  not  raise  the  question  as  to  the 
deputy's  general  fitness  for  the  office,  and  it 
ia  not  competent  to  prove  that  he  was  a  com- 
petent, prudent,  and  careful  man,  especially 
where  it  appears  that  the  failure  to  deliver 
the  return  to  the  clerk  for  filing  was  owing 
to  the  nezlect  of  the  sheriff's  book-keeper. 
(Boyd  v.  Desmond,  79  Oal.  260.) 

92.  In  action  against  a  sheriff,  the  sheriff 
being  charged  with  a  specific  act  of  negligence, 
there  can  be  no  presumption  in  favor  of  the 
BhoiS  and  his  sureties  that  the  sheriff  had 
performed  his  official  duty,  where  such  pre- 
sumption in  his  favor  would  necessarily  result 
in  a  counter-presumption  that  the  clerk  had 


failed  to  perform  his  duty  ,a8  a  public  officer. 
(Boyd  V.  Desmond,  79  Cal.  260.) 

98.  The  measnre  of  damages  in  an  action 
against  a  sheriff  is  the  actual  loss  incurred  by 
the  plaintiff,  if  there  is  no  prayer  for  recovery 
of  the  penaltv  imposed  by  statute  upon  the 
sheriff  lor  failure  to  make  a  return.  (Boyd 
T.  Desmond,  79  CaL  250.) 

94.  When  there  is  evidence  in  an  action 
agunst  a  sheriff  tending  to  show  that  the 
mortgagor  had  property  out  of  which  a  judg- 
ment for  deficiency  could  have  been  made 
prior  to  liis  death,  and  that  only  part  thereof 
could  now  be  collected  out  of  his  estate,  with- 
out fault  or  laches  of  the  plaintiff  in  not  ob- 
taining a  judgment  which  was  entitled  to 
priority  of  payment,  owing  to  the  failure  of 
the  sheriff  to  return  the  order  of  sale,  there 
IB  sufficient  proof  of  actual  damage  to  prevent 
affirmance  of  an  erroneous  order  refusine  a 
new  trial,  upon  the  ground  that  the  plaintiff 
could  not  have  been  damaged  by  the  failure 
of  the  sheriff  to  prove  a  return  of  the  writ. 
(Boyd  V.  Desmond,  79  Oal.  250.) 

96.  In  an  action  against  a  sheriff  to  recover 
damages  for  failure  to  return  an  execution,  a 
finding  by  the  court  that  the  sheriff  has  not 
returned  the  execution  is  not  a  finding  that 
actual  damages  were  sustained,  if  there  is 
nothing  in  the  record  to  show  but  what  the 
evidence  might  have  disproved  damages. 
(Glascock  V.  Ashman,  62  Cal.  420.) 
Cited  2  Idaho,  1174. 

96.  The  general  statute  defines  the  duties 
of  the  sheriff  in  respect  to  final  process.  It 
declares  "  that  the  sheriff  shall  execute  the 
writ  (of  fieri  facias)  by  levying,  etc.,  and  pay- 
ing to  the  plaintiff  or  his  attorney  so  much  of 
the  proceeds  as  will  satisfy  the  judgment, 
etc.,  and  if  there  be  any  excess,  he  shall  re- 
turn the  same  to  the  judgment  debtor." 
These  acts  are  to  be  construed  m  pari  materia. 
(Wilson  V.  Broder,  10  Oal.  486.) 

97.  Where  at  a  judicial  sale  property  brin^ 
more  than  the  amount  of  the  execution,  it  is 
the  duty  of  the  sheriff  to  pay  the  excess,  or 
see  that  it  is  paid,  to  the  defendant.  If  he 
fails  to  do  this,  he  and  the  sureties  upon  his 
official  bond  are  liable  in  an  action  for  such 
excess  at  the  suit  of  the  defendant.  (Harvey 
V.  Foster,  64  CaL  296.) 

98.  Where  a  sheriff  fails  to  pay  over  money 
collected  on  execution,  the  action  should  be 
for  a  false  return.  (Egery  v.  Buchanan,  6  Cal. 
63.) 

99.  In  an  action  against  a  sheriff,  nnder 
section  4181  of  the  Political  Code,  to  recover 
certain  money  belonging  to  the  plaintiff  which 
had  come  into  the  hands  of  the  defendant  by 
virtue  of  his  office,  and  which  he  had  refused 
to  pay  over  on  demand,  the  plaintiff  is  not 
entitled  to  recover  the  penalty  provided  by 
the  section,  if  the  demand  made  on  the  sheriff 
was  for  the  payment  of  a  larger  amount  than 
the  plaintiff  was  entitled  to.  (Shumway  t. 
Leakey,  73  Cal.  260.) 

Penalty  for  failure  to  pay  over  proceeds. 
Bee  poet,  IV,  8,  w. 

100.  A  motion  against  a  sheriff  and  bis 
sureties,  nnder  the  provisions  of  the  ninth 
section  of  the   "Act  Concerning  Sheriffs," 
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passed  April  29, 1851,  is  a  summary  proceed- 
mg,  in  derogation  of  the  roles  of  the  common 
law,  and  is  penal  in  its  character;  and,  for 
these  reasons,  the  act  must  he  strictly  con- 
strued.  (Wilson  v.  Broder,  10  Cal.  486.) 
Cited  2  Nev.  378;  distinguished  16Nev.  414. 

101.  The  motion  must  be  made  in  the  name 
of  the  plaintiff  in  the  execation.  CWilson  T. 
Broder,  10  Cal.  486.) 

102.  The  remedy  by  motion  against  a  sheriff 
and  his  sureties,  to  compel  him  to  pay  over 
money  collected  on  execution,  was  only  given 
for  cases  of  intentional  delinquency  on  the 
part  of  the  sheriff,  as  a  punishment  for  his  will- 
ful or  corrupt  neglect  of  duty,  and  was  not  de- 
signed to  embrace  a  case  in  which  he  declined 
to  pay  over  moneys  collected  under  circum- 
stances of  a  bona  flde  well-grounded  doubt  of 
the  authority  of  the  party  to  demand  it. 
(Wilson  T.  Broder,  10  Cal.  486.) 

Application  of  mroceeds  of  execation  sale. 
See  JQxecutiona,  IX,  6,  k. 

Execution  sale,  receipt  of  excess.  See  Ex- 
ecutions, IX.  6,  k. 

Liability  lor  failure  to  return  execution. 
See  Executions,  406. 

q.  What  Amounts  to  Belease  of :  Instructions 
to  Seize  as  a  Defense. 

103.  No  parol  instruction  of  the  plaintiff  in 
an  attachment  or  execution,  respecting  prop- 
erty seised  by  the  sheriff  under  either  writ, 
will  di8chai]ge  such  sheriff  from  liability. 
The  statute  is  express  that  such  instruction 
must  be  in  writing.  (Sanford  y.  Boring,  12 
Cal.  639.) 

104.  The  evident  meaning  of  the  language 
of  the  act  embraces  all  acts  done  by  the 
sheriff  in  respect  to  the  execution  of  pro- 
cess, including  the  care  and  disposition  of 
the  property  levied  upon.  (Sanford  T.  Bor- 
ing, 12  Cal.  539.) 

105.  Where  the  sheriff  had  an  execution 
against  C,  and  levied  and  sold  the  property 
of  F.,  who  sued  him  for  the  trespass  and  con- 
version, proof  that  C,  the  defendant  in  the 
execation,  had  made  a  settlement  with  F. 
raises  no  presumption  that  the  settlement 
included  the  claim  of  F.  upon  the  sheriff,  for 
the  trespass,  or  operated  as  a  satisfaction  of 
it.     (Fitch  V.  Brockmon,  2  Cal.  576. ) 

Cited  22  Cal.  692. 

106.  It  is  error  in  the  court  to  infer  satis- 
faction of  the  plaintiff's  claim  upon  the 
sheriff  from  such  settlement.  (Fitch  v. 
Brockmon,  2  Cal.  676.) 

107.  Where  an  action  of  replevin  is  brought 
to  recover  property  in  the  possession  of  a 
sheriff  under  attachment,  and  the  parties 
stipulate  that  the  property  shall  be  turned 
over  to  a  third  party  to  await  the  final  judg- 
ment in  the  cause,  the  sheriff  is  released  from 
all  liability,  and  a  judgment  in  form  only  can 
be  taken  against  him.  (Temple  y.  Alexan- 
der, 63  Cal.  3.) 

108.  Defendant,  as  sheriff,  levied  on  goods 
claimed  by  the  plaintiffs.  After  suit  had 
been  brought,  one  of  the  attaching  creditors 
procured  a  release  from  one  of  the  plaintiffs, 
executed  in  the  name  of  both,  of  all  actions 
and  causes  of  action,  etc.    Held,  that,  if  this 


release  was  obtained  by  fraud,  It  was  void, 
and  the  sheriff  could  derive  no  advantage 
from  it,  although  he  was  not  implicated  in 
and  knew  nothing  of  the  fraud.  (Felberg  y. 
Gorham,  23  Cal.  349.) 

Instructions  to  by  attorney.  See  Attorney 
and  Client,  VI,  2. 

r.  Justification  Under  Process. 

109.  Execation  is  sufficient  justification  to 
a  sheriff  for  the  seizure  of  the  property  of  the 
debtor,  whether  it  be  in  his  actual  possession, 
or  in  the  possession  of  an  agent  or  parties 
holding  it  for  his  benefit.  (Bickerstaff  y. 
Doub,  19  Cal.  109.) 

Cited  19  Cal.  622. 

110.  In  an  action  to  recover  possession  of 
personalty  defendant  may  justify  on  the 
ground  that  he  holds  the  property  as  sheriff 
under  attachment,  judgment,  and  execation. 
(Stephens  v.  Hallstead,  68  Cal.  193, 194.) 
Cited  13  Col.  686. 

111.  In  an  action  of  replevin  the  com- 
plaint, and  also  the  affidavit  and  the  order 
indorsed,  described  the  property  simply  as 
"four  hundred  sheep."  Held,  the  process 
was  regular  on  its  lace,  and  justified  the 
sheriff  in  seizing  the  property.  (Lawrence 
y.  Coyne,  62  Cal.  124.) 

112.  In  an  action  by  the  owner  to  recover 
possession  of  personal  property  from  an 
odicer,  who  had  levied  upon  it  under  an  at- 
tachment against  a  third  person,  in  wbos» 
possession  it  was  found,  the  writ  of  attach- 
ment is  admissible  in  evidence  as  a  prima 
facie  justification  of  the  act  of  the  officer  in 
making  the  levy,  if  the  writ  be  regular  upon 
its  face,  and  issued  by  a  court  having  juris- 
diction of  the  subject  matter,  and  in  a  case 
where  the  law  authorizes  its  issuance. 
(Brichman  y.  Ross,  67  Cal.  601.) 

118.  A  sheriff  makes  out  a  prima  facie  case 
of  justification  of  the  seizure  of  property  un- 
der a  writ  of  attachment,  by  the  production 
of  the  writ  and  affidavit  on  which  it  was  is- 
sued, notwithstanding  the  affidavit  was  origi- 
nally insufficient,  and  was  amended  subse- 
quent to  the  seizure,  if  the  property  was  in 
tne  possession  of  the  defendant  and  attached 
as  his  property.  (Babe  v.  C!oyne,  53  Cal.  261. ) 
Cited  67  Cal.  604. 

114.  The  sheriff  is  entitled  to  show  such 
justification,  irrespective  of  any  question  aa 
to  the  validity  of  the  sale  to  the  plaintiff's 
lessor.    (Babe  v.  Coyne,  53  Cal.  261.) 

115.  Action  for  the  recovery  of  personal 
property,  or  its  value,  and  damages.  Plain- 
tiff did  not  claim  the  delivery  of  the  property 
to  him  before  judgment.  The  delenaant, 
sheriff,  justified  under  a  writ  of  attachment 
and  an  execution ;  the  property  was  not  taken 
from  the  possession  of  the  plaintiff.  Held 
(per  Myrick,  J.,  and  Morrison,  C.  J.,  concur- 
ring), conceding  that  the  writ  of  attachment 
was  inadmissible  as  evidence  because  the 
affidavit  for  the  writ  was  defective  in  stating 
that  the  amount  claimed  was  due  upon  either 
an  express  or  implied  contract,  the  execution, 
which  was  valid  on  its  face,  and  which  was 
offered  by  the  defendant,  was  admissible  in 
evidence  as  the  basis  of  the  defense  that  the 
transfer  of  the  property  in  controversy  from 
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the  defendants  in  the  writ  to  the  plaintiff  in 
this  action  was  void  as  to  creditors  of  such  de- 
fendants. (NorcroBS  v.  Nunan,  61  Oal.  640.) 
Cited  13  C!ol.  68-3. 

116.  Irregularities  in  the  proceedings  for  the 
Jnd^ent  do  not  prevent  the  o£Scer  firom  jus- 
tihring  under  an  execution  valid  on  its  face. 
(Norcross  v.  Nonan,  61  Cal.  640.) 

117.  Bale  that  irr^^arities  in  the  proceed- 
ings do  not  prevent  an  officer  from  justifying 
under  process  regnlar  on  its  face  applies  to  a 
coart  of  limited  jurisdiction  if  the  subject 
matter  of  the  suit  is  within  that  jurisdiction, 
and  nothing  appears  on  the  face  of  the  pro- 
cess to  show  that  the  person  was  not  also 
irithin  it.    (Norcross  v.  Nonan,  61  Cal.  640.) 

118.  To  sustain  bis  defense  of  justification 
■et  np  in  his  answer  the  defendant  offered  in 
evidence  an  affidavit  and  undertaking  on  at- 
tachment, and  a  writ  of  attachment  in  an  ac- 
tion entitled  James  Murphy,  plaintiff,  v.  John 
Doe  Gordon  and  Bicbara  Roe  Corv,  defend- 
ants, to  which  plaintiff  obiectea  on  the 
gronnd  that  the  person  alleged  to  be  indebted 
to  Murphjr  is  a  fictitious  person.  Held,  this 
objection  is  clearly  untenable.  (Norcross  v. 
Nunan,  61  Cal.  640.) 

119.  The  execution  offered  in  evidence  by 
the  defendant  appears  to  be  sufficient  in 
form  and  substance,  and  it  was  error  to  ex- 
elude  it.     (Norcross  v.  Nunan,  61  Oal.  640.) 

120.  Where  a  stranger  to  an  execution  is  in 
possession  of  property,  claiming  it  as  his  own 
by  virtue  of  a  transfer  to  him  from  the 
debtor,  which  would  prevent  the  latter  him- 
self from  retaking  the  possession,  the  sheriff 
cannot  justify  without  producing  both  execu- 
tion and  judgment.  (Bickeretaff  v.  Doub,  19 
Cal.  109.) 

Cited  63  Cal.  466;  6  Mont.  241. 

121.  Where  the  property  seized  by  a  sheriff 
is  in  the  possession  of  a  stranger  to  the  exe- 
cution it  18  not  sufficient,  as  a  justification  of 
the  seizure,  to  prove  the  execution  only ;  the 
judgment  upon  which  it  was  issued  should 
also  lie  proved.  (Paige  v.  O'Neal,  12  Cal. 
483.) 

Cited  6  Mont.  241. 

122.  Where  a  stranger  to  an  execution  is  in 
possession  of  personal  property,  claiming  it 
as  his  own  by  virtue  of  such  a  transfer  to  him 
from  the  execution  debtor  as  would  prevent 
the  latter  himself  from  retaking  possession, 
whether  the  transfer  be  by  sale  or  pledge,  a 
sheriff  cannot  justify  a  seizure  of  the  prop- 
erty under  the  writ  without  producing  both 


the  writ  and  the  judgment, 
shall.  19  Cal.  617.) 

123.  When  property  is  taken  from  the  pos- 
session of  the  defendant  by  the  officer  levy- 
ing thereon  it  is  sufficient  to  introduce  in 
evidence  the  attachment  or  execution  under 
which  the  levy  is  made ;  but,  when  found  in 
the  possession  of  a  stranger  claiming  title  to 
the  property  so  seized,  it  le  likewise  necessary 
to  snow  a  judgment,  or  prove  the  debt  for 
which  judgment  is  demanded  in  the  attnch- 
ment  suit.  (Sex4y  v.  Adkinson,  34  Cal.  346.) 
Cited  67  Cal.  604. 

124.  A  sheriff  who,  by  virtue  to  an  attach- 
ment, seises  property  in  the  possession  of  the 


judgment  debtor,  may  justify  by  producing 
the  writ ;  but  if  he  seizes  property  in  the  pos- 
session of  a  third  person,  as  the  judgment 
debtors,  he  must  prove,  when  suea  for  dam- 
ages, not  only  the  attachment,  but  the  pro- 
ceedings on  which  it  was  based.  (Horn  v. 
Corvarubias,  51  Cal.  524.) 
Cited  58  Cal.  197 ;  67  Cal.  604. 

125.  Intbesuitof  H.  against  C,  A.,  as  sher- 
iff, under  a  writ  of  attachment  regularly  issued 
in  said  action,  seized,  in  the  hands  of  S.,  per- 
sonal property  as  the  property  of  C.  S.  sued 
A.  to  recover  said  property,  alleging  owner- 
ship, and  on  the  trial  deraigned  title  through 
a  sale  to  him  from  C,  made  prior  to  said  seiz- 
ure under  attachment.  A.,  in  defense, 
pleaded  said  attachment  suit  and  proceed- 
ings, and  that  said  sale  was  fraudulent  and 
void  as  against  H.  On  the  trial  A.  intro- 
duced in  evidence  the  complaint,  summons, 
answer,  affidavit,  and  undertaking  for  attach- 
ment, and  the  writ  of  attachment  in  said  suit 
of  H.  against  C,  but  introduced  no  judgment 
therein  or  other  evidence  of  the  existence  of 
the  debt  demanded  in  said  complaint.  Held, 
that  the  admission  of  said  evidence  under  the 
objections  of  8.  was  proper,  but  that  said  at- 
tachment suit  and  proceedings  were  unavail- 
able to  A,  as  a  defense  to  said  action,  in  the 
absence  of  proof  of  a  iudgment  therein,  or  of 
the  existence  of  said  debt.  (Sexey  v.  Adkin- 
son, 34  Cal.  346.) 

126.  Plaintiff  sues  the  sheriff  for  seiring 
certain  chattels  claimed  b^  plaintiff.  De- 
fendant justifies  under  a  writ  of  attachment 
in  the  suit  of  F.  v.  C,  and  also  under  an  ex- 
ecution issued  upon  a  judgment  had  in  that 
suit,  setting  up  that  plaintiff  claimed  the 
chattels  by  purchase  from  C,  and  that  such 
purchase  was  fraudulent  as  to  F.,  a  creditor 
of  0.  After  the  evidence  on  both  sides  was 
closed,  the  court,  on  motion  of  plaintiff, 
struck  out  the  attachment  proceedings,  judg- 
ment, and  execution,  and  all  evidence  justify- 
ing thereunder,  on  the  ground  that  defendant 
had  not  proved  idl  of  the  debt  upon  which  the 
attachment  issued.  Held,  that  this  was  er- 
ror; that,  had  no  debt  been  proved,  the  judg- 
ment and  execution  being  introduced,  with 
an  offer  to  show  a  levy  and  sale  thereunder, 
were  enough,  if  not  to  justify  the  first  seizure 
under  the  attachment,  at  feast  to  diminish 
the  damages,  by  showing  that  the  property 
was  appropriated  by  law  to  the  proper  pur- 
pose, to  wit,  paying  C's  debt,  if  it  really  were 
his  property,  or  subject,  as  his,  to  the  process 
because  of  the  fraud.  (Walker  v.  Woods,  16 
Cal.  66.) 

Cited  34  Gal.  361 ;  1  Idaho,  N.  S.,  162. 

127.  But  even  if  any  proof  aliunde  of  C's 

indebtedness  were  required,  when  the  at- 
tachment papers,  affidavit,  undertaking,  etc., 
were  regular  on  their  face,  the  judgment  was 
prima  facie  sufficient  to  admit  the  attach- 
ment papers  in  proof.  (Walker  v.  Woods,  16 
Cal.  66.) 

128.  Plaintiff  here  cannot  dispute  the  regu- 
larity of  the  proceedings  in  such  attachment, 
unless  they  were  void  on  their  face.  Defend- 
ant could  show  his  attachment  proceedings, 
the  judgment,  execution,  and  levy,  and  then 
that  the  sale  by  C.  to  plaintiff  was  fraudulent. 
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No  proof  of  the  indebtedness  of  C.  to  F.  was 
necessary,  after  showing  the  affidavit,  under- 
taking, and  attachment;  and  no  irregula- 
rities, in  justifying  sureties  and  the  like, 
could  be  availed  of  by  plaintiff.  (Walker  v. 
Woods,  16  Cal.  66.) 

129.  Where  property  of  wife  is  seised  under 
execution  against  husband  the  officer  is  not 
in  a  position  to  justify  the  seisure,  unless,  in 
addition  to  the  execution,  be  also  produces 
the  judgment  on  which  it  was  issued.  (Kane 
V.  Desmond,  63  Cal.  464.) 

130.  A  constable  is  not  justified  in  taking 
the  property  in  controversy  in  an  action  of 
claim  and  delivery  from  the  possession  of  the 
defendant,  upon  a  direction  so  to  do  by  the 
plaintiff,  unless  he  receives  from  the  plaintiff 
an  affidavit,  order,  and  undertaking  substan- 
tially complying  with  sections  610,  611,  and 
612  of  the  Code  of  Civil  Procedure.  (Laugh- 
lin  T.  Thompson,  76  Cal.  287.) 

131.  An  officer,  in  order  to  justify  the  seis- 
are  of  property  in  the  possession  of  a  stranger 
to  the  writ  which  he  has  executed,  must 
plead  specially  such  justification.  He  cannot 
justify  under  a  general  denial  of  the  allega- 
tions of  the  complaint.  (Glazer  v.  Clift,  10 
Cal.  303.) 

182.  An  answer  justifying  the  seisure  of 
personal  property  by  virtue  of  a  writ  of  at- 
tachment issued  against  a  person  other  than 
the  plaintiff  does  not  state  facts  constituting 
a  defense  if  it  fails  to  alle^  that  the  defend- 
ant in  the  attachment  suit  was  the  owner  of 
the  property.  (Richardson  v.  Smith,  29  Cal. 
629.) 

133.  Where,  in  an  action  agtdnst  the  sheriff 
for  taking  goods,  he  iustifies  under  an  attach- 
ment against  a  third  person,  it  is  not  neces- 
sary that  bis  answer  should  set  forth  mi- 
nutely every  fact  relating  to  the  attachment 
suit.  An  answer  which  stated  the  time  of 
commencement  of  the  action,  the  names  of 
parties,  the  court,  and  that  the  goods  were 
taken  by  virtue  of  a  writ  of  attachment  issued 
therein,  held  to  be  sufficient.  (Towdy  v. 
Ellis,  22  Cal.  660.) 

134.  If,  in  justification  by  the  sheriff  under 
attachment,  judgment,  and  execution,  it  be 
necessary  to  aver  in  the  answer  that  the  writs 
of  attachment  and  execution  were  returned 
executed  by  the  sheriff,  still  the  omission  of 
this  averment,  though  it  might  have  been 
|;round  of  demurrer,  was  no  ground  for  reject- 
ing all  evidence  under  such  justification. 
(Walker  v.  Woods,  16  Cal.  66.) 

136.  In  an  action  of  claim  and  delivery  for 
certain  personal  property  against  an  attach- 
ing officer  the  judgment-roll  in  the  case  in 
which  the  attachment  was  issued  is  admissi- 
ble in  evidence  in  support  of  the  defendant's 
plea  of  a  justifiable  taking,  notwithstanding 
the  plaintiff  was  not  a  party  to  the  attach- 
ment suit.  (Watrous  v.  Cunningham,  71  Cal. 
80.) 

Duty  to  serve  irregular  execution.  See  Ex- 
ecutions, 36. 

Justifying  trespass  on  ground  of  official 
duty.    See  Trespass,  41. 


B.  To  Whom  Sheriff  liable ;  What  Oonatitatea 
a  Taking. 

136.  In  an  action  against  the  maker  and 
two  indorsers  of  a  promissory  note  (brought 
at  the  written  request  of  the  junior  indoraer), 
an  attachment  was  issued  and  placed  in  the 
hands  of  the  sheriff,  with  instructions  to  levy 
upon  propertv  of  the  maker  and  first  in- 
dorser,  but  the  sheriff  failed  to  make  the 
levy,  and  thereby  the  junior  indorser  was 
compelled  to  pay  the  debt.  Held,  in  an  ac- 
tion oy  the  latter  against  the  sheriff  and  his 
sureties,  for  failure  to  make  the  levy,  that  the 
sheriff  owed  no  duty  to  the  plaintiff  with  re- 
gard to  the  attachment,  and  that  the  action 
therefore  could  not  be  sustained.  (Thomp- 
son V.  Miller,  66  Cal.  425.) 

137.  In  an  action  by  a  morin^;ee  of  per- 
sonal property  against  a  sheriff,  tor  taking 
the  same  under  attachments  against  the  mort, 
gagor,  a  levy  ux>on  a  part  of  the  property  in 
the  x>osse8sion  of  the  mortgagor  and  the  ap- 
pointment of  a  keeper  was  a  taking,  although 
the  property  was  not  moved  or  otherwise  dis- 
turbed, and  though  it  was  released  before  any 
demand  from  the  plaintiff.  (Rider  v.  Edgar, 
54  Cal.  127.) 

Cited  91  Cal.  122;  19  Or.  456. 

Forcible  entry,  sheriff  not  guilty  of  in  serv* 
ing  writ.    See  Ejectment,  643. 

t.  Pleadings  and  Parties  in  Actions  Against 
Sheriff  and  His  Sureties. 

138.  The  sureties  u^ion  the  official  bond  of 
a  sheriff  are  properly  joined  as  parties  de- 
fendant in  an  action  aeKinst  the  sheriff  for 
the  recovery  of  personal  projwrty  wrongfully 
taken  under  execution  by  him  m  his  official 
capacity,  and  of  damages  for  its  wrongful  de- 
tention. (Sam  Yuen  v  McMann,  99  Cal. 
497.) 

139.  An  objection  that  the  sureties  upon 
the  official  bond  of  a  sheriff  are  improperly 
joined  with  the  sheriff  in  an  action  against 
him  is  waived  by  a  failure  to  demur  to  the 
complaint  upon  that  ground.  (Sam  Yuen  t. 
McMann,  99  Cal.  497.) 

140.  A  complaint  against  a  sheriff  and  bis 
sureties  whicn  alleges  that  the  sheriff  as  prin- 
cipal, and  the  other  defendants  as  sureties, 
made  and  delivered  his  official  bond  aa 
sheriff,  by  which  the  defendants  became 
jointly  and  severally  bound  for  the  faithful 
performance  by  the  sheriff  of  his  official 
duties,  and  then  proceeds  to  state  the  alleged 
wrongful  act  of  the  sheriff  in  his  official  capac- 
ity for  which  damages  are  sought,  is  suffi- 
cient to  show  a  liability  upon  the  part  of  the 
sureties.  (Sam  Yuen  v.  McMann,  99  Cal. 
497.) 

141.  A  complaint  in  an  action  against  a 
sheriff  and  his  sureties  for  an  alleged  tres- 
pass of  the  sheriff,  which  avers  that  the  other 
defendants  than  the  sheriff  are  the  securities 
on  his  official  bond,  does  not  state  a  cause  of 
action  against  the  sheriff  on  the  bond.  (Ghi- 
radelli  v.  Bourland,  32  Cal.  585.) 

Cited  99  Cal.  499. 

142.  A  complaint  in  an  action  against  a 
sheriff  and  bis  sureties  for  an  alleged  trespass 
of  the  sheriff,  which  merely  avers  that  the 
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floreties  are  the  aecarities  on  his  official  bond, 
and  that  the  same  was  duly  filed,  executed, 
and  recotded,  does  not  state  a  cause  of  action 
on  the  bond.  (Gbiradelli  v.  Boarland.  82  Oal. 
685.) 

143.  A  complaint  in  an  action  against  a 
dteriff  and  bis  sureties  for  an  alleged  trespass 
of  the  aherifi  should  allege  that  the  bond  was 
the  sheriff's  official  bond,  and  set  out  enough 
of  its  contents  to  show  that  those  who  signed 
it  were  bound  to  indemnify  parties  injur&d  by 
the  sheriff's  malfeasance.  (Gbiradelli  t.  Bour- 
knd,  32Cal.  586.) 

144.  In  an  action  for  damages  caused  by 
the  sale  of  the  plaintiffs'  real  estate  under  an 
execution  issued  on  an  erroneous  judgment, 
afterward  reversed,  it  is  not  necessary  in 
the  complaint  to  make  a  direct  averment  of 
the  existence  of  the  property  if  that  fact  ap- 
pears  by  necessary  inference  drawn  from  the 
facts  stated.  (Beynolds  v.  Hosmer,  46  Oal. 
«16.) 

Action  against  sheriff  for  trespass,  com- 
plaint in.    See  ante,  64. 

Complaint  against  sheriff  for  unlawfully 
selling  homeaiead.     See  ante,  IV,  3, 1. 

Complaint  against  sheriff  for  failure  to 
make  return.    See  ante,  IV,  3,  p. 

Complaint  for  refusal  to  execute  deed.  See 
ante,  IV,  3,  o. 

Becovery  cannot  be  had  for  excessive  levy 
where  no  allegation.    See  ante,  IV,  8,  e. 

145.  In  an  action  against  a  sheriff  for  a  vio- 
lation of  his  duty  in  the  service  of  an  attach- 
ment, if  he  relies  on  matters  occurring  after 
its  issuance  and  operating  as  a  dissolution  of 
the  same,  such  matters  must  be  specially 
pleaded.  (McComb  v.  Seed,  28  Cal.  281.) 
Cited  87  Cal.  566. 

Defense  of  claim  of  property  should  be  set 
op.    See  ante,  IV,  3j  d. 

Pleading  justification.    See  ante,  IV,  3,  o. 

Actions  against.  See  Statute  of  Limita- 
tions, 186. 

Beplevin  against.  See  Replevin,  12,  et  seq. 

Actions  i^ainst  sheriff  and  bondsmen, 
Joinder  of.  See  Joinder  and  Severance  of 
Actions,  I,  2,  h. 

Pledgee,  actions  against  sheriff  by.  See 
Pledges,  VII,  4. 

Deputy  is  competent  wititess  in  action 
•gainst  sheriff.    See  Witnesses,  V,  8,  c,  B. 

Findings  in  action  against  sheriff  for  illegal 
•eiaue,  oondusiveuess  of.  See  Appeals,  2621. 

0.  Offer  to  Return  Property;  Right  to  Set 
Off  Judgment. 

146.  In  an  action  against  a  sheriff  and  the 
sureties  upon  his  official  bond  to  recover  prop- 
erty seized  under  execution,  with  damages 
for  its  detention,  letters  of  the  sheriff  offering 
to  return  part  of  the  property  sued  for  are 
Woperly  excluded.  (Sam  Yuen  v.  McMann, 
W<5»1.497.) 

Betum  of  property  where  crop  subject  to 
mortgage  is  seised.    See  ante,  45. 

Efrect  of  recapture  of  property.  See  post, 
161. 

147.  Plaintiff  recovered  jnd^ent  against 
defendants  for  seizing,  as  sheriff,  under  exe- 
eation,  certain  exempt  property.  Defendant 
then  procared  an  assignment  to  him  of  the 


judgment  on  which  the  execution  issued,  and 
moved  the  court  to  set  off  this  latter  judg-. 
ment  against  the  former.  Held,  that  the  mo- 
tion was  properly  denied;  that  defendant  be- 
ing sued  as  a  wrongdoer,  the  judgment  of 
plaintiff  for  the  value  of  the  property  must, 
as  between  plaintiff  and  defendant,  be  re- 
garded as  standing  in  place  of  the  property  ; 
and  that,  if  defendant  were  allowed  in  this 
way  to  take  advantage  of  his  own  wrong,  he 
would  practically  defeat  the  purpose  of  the 
exemption  law.  (Beckman  v.  Manlove,  18 
Cal.  388.) 

▼.  Summoning  Jury  in  Action  Against. 

148.  In  trespass  against  a  sheriff  the  court 
below,  on  plaintiff's  motion,  may  order  s 
special  jury  to  try  the  case,  instead  of  the 
regular  panel.  The  sheriff,  being  interested, 
ought  not  to  summon  a  jury.  And  there  be- 
ing no  coroner,  an  elisor  may  be  appointed  to 
summon  the  jury.  (Pacheco  v.  Hunsacker, 
14  Oal.  120.) 

w.  Damages  and  Penalty,  Measure  of  and 
Evidence  as  to;  Joinder  of. 

149.  In  an  action  against  a  sheriff  for  wrong- 
fully seizing  and  selling  property,  under  an 
execution,  and  where  there  was  no  wanton- 
ness or  oppression  on  the  part  of  such  officer 
in  the  seizure,  the  measure  of  damages  is  the 
value  of  the  property  at  the  time  it  was 
seized,  and  legal  interest  on  such  amount 
from  the  time  of  seizure  up  to  the  time  of  the 
rendition  of  the  verdict.  (Phelps  v.  Owens, 
11  Cal.  22.) 

Cited  18  Cal.  825;  distinguished  14  Oal.  557. 

150.  In  an  action  against  a  sheriff  for  dam- 
ages for  the  wrongful  seizure  of  goods  the 
true  measure  of  damages  is  the  value  of  the 
goods  at  the  time  of  the  taking.  (Pelberg  v. 
Gorham,  23  Cal.  849.) 

151.  The  court  charged  the  jury:  "In  es- 
timating the  value  of  the  property  you  will 
take,  as  the  basis  of  ;^our  verdict,  the  cash 
value  of  the  articles  in  the  market  at  the 
time  they  were  taken  out  of  the  possesaion 
of  plaintiff  by  defendant.  What  amount  of 
money  will  it  take  in  the  market  to  replace 
the  articles  seized  by  the  sheriff  7  That  sum 
will  be  the  measure  of  damages."  Held,  that 
the  latter  part  of  the  charge  must  be  taken  in 
connection  with  the  first  portion,  and  that 
both  together  give  the  true  standard  of  dam- 
ages. (Cassin  V.  Marshall,  18  Cal.  689.) 
CSted  12  Col.  203. 

152.  In  such  case  it  was  not  competent  for 
defendant  to  show,  as  a  measure  of  damages, 
that  the  property  when  sold  by  the  sheriff 
"  brought  full  and  fair  auction  prices,"  or  to 
show  what  the  property  sola  for  at  the 
sheriff's  sale  or  that  he  was  instructed  by 
the  attaching  creditor  to  employ  a  competent 
auctioneer  to  make  the  sale,  and  that  he 
obeyed  such  instruction.  (Cassin  v.  Mar- 
shall, 18  Cal.  689.) 

153.  Attachment  in  suit  of  B.  &  C3o.  v.  V. 
Y.  &  L.  as  firm  of  V.  &  Co.  under  which  de- 
fendant, as  sheriff,  seized  plaintiff's  stock  in 
trade^laiming  that  L.  was  partner  of  p.ain- 
tiff.  Held,  that  in  action  by  plaintiff  against 
sheriff  for  damages  proof  of  injury  to  plain- 
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tiff's  bncdneas  as  a  merchant  was  inadmiBsible 
as  a  criterion  of  damage.  (Dexter  y.  Fangh, 
18  Cal.  372.) 

164.  In  such  case  the  attachment  papers 
of  B.  A  Co.  ▼.  V.  &  Co.  were  admissible  in  evi- 
dence in  favor  of  defendant.  (Dexter  v. 
Faugb,  18Cai.  372.) 

165.  The  measure  of  damages  in  an  action 
by  a  mortgagee  of  personal  property,  for  a 
conversion  thereof  by  an  officer,  is  tne  fall 
amount  of  the  mortgage  debt  if  tiie  property 
is  worth  enough  to  pay  it ;  and  if  not,  then 
such  amount  only  as  it  is  worth,  and  also,  in 
either  case,  a  fair  compensation  for  the  loss 
of  time  and  expenses  properly  incurred  in 
pursoit  of  the  property.  (Irwin  v.  Mc- 
Dowell, 91  Oal.  119.) 

166.  In  an  action  against  a  sheriff  to  re- 
cover damages  for  the  conversion  of  personal 
property,  to  entitle  the  plaintifi  to  compensa- 
tion for  time  and  money  spent  in  pursuit  of 
the  property,  the  evidence  must  show  that 
money  was  properly  spent,  and  time  lost  in 
the  pursuit,  and  the  amount  thereof.  When 
that  is  done,  it  is  for  the  court  or  the  jury,  as 
the  case  may  be,  to  allow  a  fair  compennation 
therefor.    (Sherman  v.  Finch,  71  Cal.  68.) 

167.  The  rule  giving  vindictive  or  exemplary 
damages  in  cases  of  malicious  trespass  ap- 
plies as  well  to  ofBcers  of  the  law,  acting  un- 
der color  of  process,  as  to  private  persons. 
(Nightingale  v.  Scannell,  18  Cal.  316.) 

168.  In  suit  against  a  sheriff  and  the  plain- 
tiff in  a  judgment  for  a  wrongful  seizure  of 
property  on  an  execution  upon  such  judg- 
ment, the  sheriff,  who  acted  without  im- 
proper motives,  cannot  be  made  liable  in 
vindictive  or  exemplary  damages  on  account 
of  the  malicious  motives  of  the  plaintiff  in 
the  writ.  The  motives  of  plaintiff  cannot  be 
given  in  evidence  in  aggravation  of  damages 
agHinst  the  sheriff.  (Nightingale  v.  Scan- 
nell, 18  Cal.  815.) 

Cited  18  Cal.  376. 

159.  In  such  a  suit  the  property  seized,  be- 
ing a  merchant's  stock  in  trade,  evidence  of 
the  retail  value  of  the  goods  is  inadmissible 
as  a  basis  for  damages.  The  object  of  such 
evidence  is  to  estimate  the  profits  plaintiff 
might  have  made  by  a  sale  of  the  goods ;  and 
this  would  be  mere  conjecture.  The  value  of 
the  goods  was  what  it  would  cost  in  the  mar- 
ket to  replace  them.  (Nightingale  v.  Scao- 
nell.  18C)al.316.) 

160.  There  may  be  cases  in  which  damages 
may  be  based  apon  a  calculation  of  profits ; 
but  this  is  not  one  of  them.  There  was  no 
sufficient  data  for  a  calculation  of  profits. 
(Nightingale  v.  Scannell,  18  Cal.  316.) 

161.  Defendant  Scannell,  as  sheriff,  levied 
upon  and  sold  under  execution,  in  favor  of 
Crowther  V.Gilbert,  the  undivided  half  inter- 
est in  the  stock  in  trade  of  McCorobe  &  Night- 
ingale. Crowther  bought  in  the  property. 
Nightingale,  claiming  to  be  owner  of  a  one- 
third  interest  in  the  property,  sued  the  sher- 
iff and  Crowther  for  damages,  for  a  malicious 
trespass.  Defendants  asked  the  following  in- 
struction: "If  the  iury  find  that  the  goods 
named  in  the  complaint  were  not  taken  into 
possession  by  Crowther  after  the  purchase  by 


him  at  the  sheriff's  sale,  bat  that  the  same 
were  recaptured  by  McCombe  &  Nightingale, 
then  no  damages  should  be  awarded  as  for  the 
value  of  the  property  or  any  part  of  it :  and  a 
recapture  by  McCombe  alone  would,  in  legal 
effect,  be  a  recapture  on  the  joint  account  of 
himself  and  Nightingale."  Held,  that  this 
instruction  ought  to  have  been  given;  and 
that  it  was  immaterial  whether  the  recapture 
was  before  or  after  the  commencement  of  this 
suit,  or  how  it  was  effected.  (Nightingale  v. 
Scannell,  18  Cal.  316.) 

Failure  to  make  return,  damages  for.  See 
ante,  93. 

On  seizure  of  property  subject  to  a  chattel 
mortgage.    See  ante,  IV,  3,  g. 

Recovery  cannot  be  had  for  excessive  levy 
where  no  allegation.    See  ante,  IV,  3,  e. 

162.  The  statute  penalties  against  sheriffs, 
for  the  nonpayment  of  moneys  collected  on 
execution,  are  only  recoverable  when  the 
sheriff,  by  his  return,  admits  the  collection 
of  the  money,  but  refuses  to  pay  it  over. 
(Egery  v.  Buchanan,  5  Cal.  63.) 

Cited  6  Cal.  196;  10  Cal.  53;  2  Not.  378;  dis- 
tinguished 16  Nev.  414. 

163.  Statutory  penalties  against  a  sheriff 
are  only  recoverable  when,  by  the  return  of 
the  sheriff,  he  admits  the  collection  of  the 
money,  and  refuses  to  pay  it  over,  and  not 
where  his  failure  to  pay  over  arises  from  his 
inability  to  decide  between  conflicting  claims 
of  different  execution  creditors.  (Johnson  v. 
Oorbam,  6  Cal.  196.) 

Cited  10  Cal.  489;  2  Ner.  378;  distinguished 

16  Nev.  414. 

Penalty,  one  demanding  more  than  amount 
due  cannot  recover.    See  ante,  99. 

Penalty,  sheriff  selling  without  notice  when 
not  liable  for.    See  ante,  IV,  3,  n. 

164.  It  is  not  necessary,  in  an  action 
against  a  sheriff,  to  recover  damages  (in  ad- 
dition to  the  two  htmdred  dollars  imposed  by 
law  as  a  penalty),  for  a  failure  to  execute  and 
return  process,  that  two  suits  should  be 
brought.  Damages  and  the  penalty  may  be 
recovered  in  one  suit.  (Pearkes  v.  Freer,  9 
Cal.  642.) 

Cited  14  Nev.  243. 

Instruction  as  to  amount  of  verdict.  8e« 
Instructions,  132. 

T.  Indenntty  Bonds. 

166.  An  agreement  to  indemnify  a  sheriff 
for  seizing  property  under  execution  is  valid 
if  the  parties  are  in  good  faith  seeking  to  en- 
force a  legal  right.  (Stark  v.  Raney,  18  Cal. 
622.) 
Cited  67  Cal.  699. 

166.  A  bond  to  indemnify  a  sheriff  takes 
effect  from  the  time  of  its  delivery.  (Buffen- 
deau  V.  Brooks,  28  Cal.  641.) 

167.  A  bond  given  to  a  sheriff  to  indemnify 
him  for  any  loss  or  damage  he  may  sustain 
by  selling  property  levied  on  by  him  by  vir- 
tue of  an  execution  in  violation  of  an  order 
enjoining  its  sale  is  void,  because  an  unlaw- 
ful contract.  (Buffendeau  v.  Brooks,  28  Cal. 
641.) 

168.  The  fact  that  a  bond  was  eiven  to  a 
sheriff  to  indemnify  him  against  selling  prop- 
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ert^  in  yiolation  of  an  order  enjoining  its  sale 
may  be  shown,  thongb  the  bond  discloses  no 
onlawfal  purpose  on  its  face.  (Buffendeau 
T.  Brooks.  28  Cal.  641.) 

169.  Where  the  sheriff,  under  a  writ  of  at- 
tachment in  the  suit  ot  plaintiff  against  D.  M- 
Eder  and  P.  M.  Eder,  as  the  firm  of  D.  M. 
Eder  &  Co.,  is  about  to  levy  npon  the  prop- 
erty of  said  tirm,  and  a  bond  is  executed  by 
L.  and  J.  as  sureties,  conditioned  to  keep 
harmless  and  indemnify  the  sheriff  wainst  all 
damages,  costs,  charges,  trouble,  and  expense 
be  may  be  put  to  by  reason  of  the  nonseizure 
of  the  property,  and  sdso  "  to  pay  whatever 
radgment  may  be  rendered  against  said  de- 
fendants," and  indgment  was  obtained 
against  one  onl^  of  the  defendants,  plaintiff 
falling  on  the  trial  to  prove  the  other  to  be  a 
partner,  held,  that  the  sureties  are  liable  on 
the  bond  for  the  amount  of  the  judgment; 
that  the  bond,  though  not  strictly  an  under- 
taking under  the  statute,  conforms  substan- 
tially to  its  requirements,  and  must  be  read 
by  toe  light  of  the  statute,  and  interpreted 
according  to  the  intention  of  the  parties. 
(Heynemann  v.  Eder,  17  Cal.  438.) 

170.  Such  bond  will  be  presumed  to  have 
been  executed  with  reference  to  the  provi- 
sions of  the  statute ;  and  as  the  security  re- 
quired by  the  statute  is  a  security  for  the 
satisfaction  of  any  judgment  that  may  be  ob- 
tained, the  bond  will  oe  held  to  be  such  a 
security.  This  is  the  sense  of  the  instrument, 
and  the  fact  that  judgment  was  obtained 
against  one  only  of  the  defendants  satisfies 
the  condition  to  "  pay  whatever  judgment 
may  De  rendered  against  said  defendants." 
(Heynemann  v.  Eder,  17  Cal.  433.) 

171.  Where  a  sheriff  seizes  goods  on  two 
attachments  in  behalf  of  different  plaintiffs, 
and,  the'  property  being  claimed  by  a  third 
person,  the  plaintiffs  in  the  attachment  suits 
ezecate  to  the  sheriff  separate  indemnifying 
bonds,  there  is  no  joint  nabilitv  between  the 

eidntiffs  to  the  sheriff.    Eaca  bond  must 
I  sued  on  as  an  independent  obligation. 
(White  V.  Fratt,  13  Cal.  521.) 

172.  Whether  each  obligor  is  liable  to  the 
sheriff  for  the  whole  amount  of  any  judgment 
against  bim,  leaving  the  question  of  contri- 
bation  to  be  settled  between  them,  query? 
(White  v.  Fratt,  13  Cal.  621.) 

173.  Where  property  was  seized  under  two 
attachments  and  the  property  was  claimed 
l^  a  third  party,  whereupon  both  attaching 
creditors  indemnified  the  sheriff,  that  the 
bonds  in  question  were  independent  secn- 
ritieH  for  the  same  object  of  holding  the 
sheriff  harmless  in  respect  to  the  same  act 
of  retaining  the  property,  and  that  they 
amoont  to  an  undertaking  on  his  part  to  de- 
tain and  hold  it  at  the  request  of  each  of  the 
creditors,  and  to  a  separate  covenant  by  each 
of  these  obligors,  in  consideration  of  this 
agreement,  to  see  him  harmless  from  any 
consequences  arising  from  such  detention, 
commented  on  and  doubted,  and  the  opinion 
intimated,  in  Davidson  v.  Ballas,  8  Cal.  227. 
The  question,  therefore,  ia  left  open  for  re- 
view.  (Davidson  v.  Dallas,  15  Cal.  76.) 
Distinguished  34  Cal.  638. 

174.  Where  an  indemnity  bond  is  given  to 
Cii.  Diflisr,  VOL.  ni— 161 


a  sheriff  to  hold  him  harmless,  and  pay  any 
iudgment  which  may  be  rendered  against 
him  by^  reason  of  his  seizure  of  certain  prop- 
erty, hia  remedy  at  law  on  the  bond  is  clear 
for  the  amount  of  any  such  judgment^  whether 
he  be  solvent  or  not,  or  wnetner  his  ofiBcial 
sureties  could  be  held  or  not,  and  a  bill  in 
eqaity  will  not  lie.    (White  y.  Fratt,  13  Gal. 

176.  When  an  indemnity  bond  is  given  to  a 
sheriff  by  execution  creditors  to  prevent  the 
release  of  property  which  the  sheriff  had 
theretofore  seized  under  execution,  and 
which  was  claimed  by  the  debtor  as  ex- 
empt from  execution,  which  bond  is  con- 
ditioned to  save  the  sheriff  harmless  from 
all  loss  and  liability  by  reason  of  his  tak- 
ing or  retaining  the  property  under  said 
execntion,  the  fact  that  before  the  original 
writ  of  execntion  could  have  been  or  was 
fully  executed,  an  alias  writ  was  necessary  to 
be  and  was  issued  in  order  to  sell  the  prop- 
erty, could  not  affect  the  right  of  the  sheriff 
to  resort  to  the  indemnity  bond  or  the  liabil- 
ity of  the  sureties  thereon.  The  liability^  ot 
the  sureties  was  fixed  by  the  judgment  which 
fixed  the  liability  of  the  sheriff,  whose  liabil- 
ity attached  under  the  original  execntion  the 
moment  he  refused  to  surrender  the  property 
to  the  execution  debtor.  (Tunstead  v.  NLx- 
dorf,  80  Cal.  647.) 
Cited  81  Cal.  273. 

176.  A  cause  of  action  in  favor  of  a  sheriff 
for  the  breach  of  a  covenant  in  a  bond  of  in- 
demnity to  save  him  harmless  from  "all  dam- 
ages, expenses,  costs,  and  charges,"  which  he 
might  sustain  by  reason  of  the  sale  or  reten- 
tion of  certain  property  taken  under  an  exe- 
cution, does  not  accrue  until  the  sheriff  has 
been  compelled  to  pay  and  has  paid  such 
damages.  (Oaks  v.  Scheifferly,  74  Cal.  478.) 
Cited  80  Cal.  661. 

177.  If,  in  a  bond  to  indemnify  a  sheriff  for 
replevying  property  claimed  b^  a  person  other 
than  the  defendant  in  the  writ,  the  obligors 
undertake  to  indemnify  him  from  any  dam- 
age he  may  sustain  by  reason  of  any  costs, 
suits,  judgments,  and  executions,  that  shall 
come  or  be  brought  against  him,  the  sheriff 
cannot  maintain  an  action  on  the  bond  be- 
cause a  judgment  has  been  recovered  against 
him,  bat  must  first  pay  the  judgment.  (Lett 
V.  MitoheU,S2Cal.  23.) 

CHted  74  Cal.  480. 

178.  In  an  action  on  a  bond  to  indemnify 
the  plaintiff  against  damages  he  might  sus- 
tain by  levying  an  attachment  on  certain 
property,  and  where  the  complaint  alleged 
the  recovery  of  judgment  against  plaintiff  for 
damages,  against  wnich  he  was  indemnified, 
and  Uie  payment  of  said  judgment,  held. 
that  said  averment  of  payment  was  material 
to  plaintiff's  right  to  recover  for  the  amount 
of  such  judgment.  (Roassin  v.  Stewart,  33 
Cal.  208.) 

179.  The  sheriff  is  entitled  to  recover,  not 
simply  the  value  of  the  property  which  he 
has  oeen  compelled  to  pay,  but  also  the  costs 
incurred  by  him  in  defending  the  suit  brought 
to  recover  such  value ;  his  claim  to  indem- 
nity extends  to  the  entire  damages  to 
which  he  has  been  subjected  on  account  of 
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the  seinire.     (Stark  v.  Baney,  18  Oal.  622.) 
Cited  33  Cal.  212;  58  Cal.  439. 

180.  The  plaintiff,  aa  sheriS,  under  an  exe- 
cution in  favor  of  the  defendants,  levied  on 
certain  personal  property ;  but  before  the  sale 
S.  &  Co.,  and  also  one  ».,  each  claimed  the 
property  pursuant  to  section  689  of  the  Code 
of  Civil  Procedure.  Written  notice  of  the 
latter  claim,  and  also  (it  was  claimed)  of  the 
former,  was  ^iven  by  plaintiS  to  the  defend- 
ant, who  delivered  to  the  plaintiS  an  indem- 
nity bond  against  the  claim  of  S. ,  and  ordered 
him  to  sell.  After  Uie  sale  8.  &  Co.  sued  the 
plaintiff  for  the  value  of  the  property,  which 
was  paid.  In  an  action  to  recover  the  amount 
of  the  judgment,  also  one  hundred  dollara 
paid  ae  counsel  fees,  the  court  found  (among 
other  facts)  that  the  plaintiff  notified  the  de- 
fendants of  the  claim  of  S.  &  Co.,  and  was 
thereupon  directed  to  sell.  Held,  that  upon 
the  former  point  the  evidence  was  oonflictina, 
and  therefore  sufiScient  to  sustain  the  find- 
ing; and  held,  further,  that  the  plaintiff  was 
entitled  to  recover  not  only  the  amount  of  the 
judgment,  but  the  expenses  attending  the  ac- 
tion which  he  had  to  defend.  (Graves  y. 
Moore,  58  Cal.  436.) 

181.  A  bond  was  given  by  a  plaintiff  to  a 
constable  to  indemnify  him  from  liability  for 
sellins  certain  property  claimed  and  actually 
owned  by  persons  other  than  the  execution 
debtor;  and  the  property  having  been  sold, 
and  the  owners  having  sued  the  constable  and 
recovered  judgment  against  him,  the  latter 
assigned  the  bond  to  them,  and  they  released 
him  from  liability  on  the  judgment.  ,  Held, 
that  the  release  of  the  constable  did  not  oper- 
ate to  release  the  obligors  on  the  bond.  (Mc- 
Beth  v.  Mclntyre,  57  Cal.  49.) 

Cited  74  Cal.  480;  80  Cal.  651 ;  81  Oal.  273. 

182.  The  sureties  on  a  bond  given  by  an  ex- 
ecution creditor,  to  indemnify  a  sberiS  for 
any  damage  sustained  by  him  by  reason  of 
his  enforcing  the  execution  against  property 
claimed  by  a  third  person,  are  not  discharged 
from  liability  thereon  by  reason  of  the  fact 
that  the  sheriff  wrongfully  paid  the  proceeds 
arising  from  the  execution  sale  to  the  execu- 
tion creditor,  instead  of  to  the  person  claim- 
ing the  property.  (Oaks  ▼.  Scheifferly,  74 
Cal.  478.) 

183.  The  provision  of  the  Practice  Act  mak- 
ing the  judgment,  in  an  action  against  a 
sheriff,  conclusive  evidence  against  his  in- 
demnifier,  where  the  latter  has  been  notified 
of  the  action,  is  founded  upon  the  principle 
that  the  action,  under  such  circumstances,  is 
in  substance  against  the  indemnifier — the 
real  party  in  interest — and  that  he  has  in 
that  action  an  opportunity  to  make  any  de- 
fense that  may  exist.  (Dutil  v.  Pacheco,  21 
Cal.  438.) 

Cited  81  Cal.  273. 

184.  Where,  therefore,  the  indemnifier  has 
been  notified  of  the  action  against  the  sherifF, 
he  cannot  maintain  a  bill  in  eg[uity  to  set  aside 
the  judgment  obtained  therein,  except  under 
such  conditions  as  would  have  enabled  him  to 
maintain  it  had  he  been  the  nominal  as  well 
real  party  defendant  to  the  first  action.  (Dutil 
V.  Pacheco,  21  Cal.  438.) 

Cited  22  Cal.  208. 


185.  If  a  sheriff  is  indemnified  for  an  *aot 
done  by  virtue  of  bis  office,  and  an  action  is 
brought  against  him  to  recover  damages  for 
the  act,  and  judgment  is  recovered  against 
him,  the  sheriff  cannot  afterward  have  judg- 
ment against  the  sureties  on  the  indemnify- 
ing bond  upon  a  notice  of  five  days,  unless  he 
gave  the  sureties  written  notice  of  the  action 
brought  against  him.  (Dennis  v.  Packard,  26 
Cal.  101.) 

Indemnity  to,  on  serving  writ  of  restitution. 
See  Ejectment,  XXI,  2. 

Indemnitv  to,  necessity  of  writing.  See 
Statute  of  Frauds,  51. 

Indemnity  to,  judgment  by  default  in  ac- 
tion on.    See  Defaults,  17. 

Probate  court  cannot  authorise  assignment 
of  bond  of  indemnity.    See  Probate  Ck>nrts. 

Indemnitors  as  witnesses.  See  Witnesses, 
V,  8,  c,  J. 

TI.  CompeBsatlOB,  Fees,  Wleafe. 

186.  The  statute  providing  for  the  payment 
of  a  salary  to  the  sheriff  of  the  city  and  county 
of  San  Francisco  is  continued  in  force  by  the 
Political  Code.  (Adams  t.  San  Frandsoo,  GO 
Cal.  117.) 

187.  The  compensation  of  a  dty  marshal  of 
a  municipal  corporation  of  the  sixth  class,  as 
fixed  by  the  board  of  trustees  under  section 
855  of  the  Municipal  Corporation  Act,  is  for 
all  duties  imposea  on  the  marshal  by  the  act. 
(Mundell  v.  City  of  Pasadena,  87  Cal.  520.) 

188.  Sheriff  cannot  maintain  an  action 
against  a  county  for  compensation  for  "  tak- 
ing care  of  the  courthouse,  and  keeping  and 
guarding  the  jail  of  the  countv  during  his 
incumbency  of  the  office  of  sheriff."  The 
law  fixes  his  comMusation  for  the  perform- 
ance of  such  official  duty.  (Stockton  v. 
Oonnty  of  Shasta,  11  Cal.  113.) 

Compensation.  See  Offices  and  Officers, 
124. 

Salaries  of  constables.  See  Oonstitutional 
Law,  261,  262. 

Constable.^  ordinance  diminishing  compen- 
sation  is  valid.    See  Ordinances,  106. 

Fees  of.    See  Fees. 

Appealability  of  order  refusing  to  fix  fees. 
See  Appeals,  II,  26. 

189.  The  sheriff  of  a  county,  if  be  is  dis- 
satisfied with  the  amount  of  compensation 
allowed  him  by  the  board  of  supervisors  for 
meals  furnishea  to  prisoners  confined  in  the 
county  jail,  may  bring  an  action  against  the 
county  for  the  amount  which  he  claims  to  be 
reasonable.  (Fulkertb  T.  Stanislaus  County, 
67  Cal.  334.) 

190.  Section  9  of  the  statutes  of  1869-70, 
which  provides  that  the  sheriff  may  charoa 
"for  mileage  in  any  criminal  case  or  proceed- 
ing," does  not  authorize  him  to  charge  mile- 
age for  other  traveling  than  that  which  is  ex- 

Eressly  mentioned  in  the  statute,  but  simply 
xes  the  rate  which  may  be  charged  when 
mileage  is  allowed  by  any  other  law  or  stat- 
ute ;  the  statute  does  not  allow  mileage  for 
traveling  in  different  directions  in  looking 
for  one  charged  with  a  crime,  who  is  not  ar- 
rested. (BrouKhton  v.  County  of  Santa  Bar- 
bara, 65  Cal.  257.) 
Cited  100  Cal.  65. 
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191.  Gonatables  in  eountiee  of  the  thirty- 
ninth  daas  are  entitled  onder  the  County 
Government  Act  to  charge  mileage  for  the  dis- 
tance traveled  in  conveying  a  prisoner  to  jail 
after  he  has  been  arrested,  ae  well  as  mileage 
for  the  distance  traveled  for  the  purpose  of 
making  the  arreat.  (Nelson  t.  Breen,  98  C«l. 
24).) 

192.  Section  9  of  the  act  of  1870  does  not  en- 
title the  slierifi  to  mileage  for  the  distance 
traveled  in  going  from  the  county  seat  to  other 
towns  in  which  he  has  made  several  arrests 
for  misdemeanor  without  warrants,  when  he 
vent  to  the  towns  where  the  arrests  were 
made  without  any  knowledge  of  any  crime 
having  been  committed  by  any  of  the  per- 
sons arrested.  (Overall  v.  Oounty  of  Tulare, 
lOOCal.  61.) 

193.  Under  section  9  of  the  act  of  March  6, 
1870  (Stats.  1869-70,  p.  169),  fixing  the  fees 
of  the  sheriff  of  Tulare  county,  that  officer  is 
not  entitled  to  recover  from  the  county  mile- 
age for  the  distance  traveled  in  an  unsuccess- 
ful search  for  persons  charged  with  the  com- 
mission of  a  crime,  although  the  persons  are 
subsequently  found  and  arrested  by  him  upon 
a  second  search.  (Overall  v.  Ckiunty  of  Tulare, 
100  Cal.  61.) 

194.  A  sheriff  or  constable,  under  the  stat- 
ute of  1870,  for  executing  a  warrant  of  arrest, 
ia  entitled  to  mileage  both  for  the  distance 
tiaveled  in  going  to  make  the  arrest  and  for 
that  traveled  from  the  place  of  arrest  to  the 
magistrate.  They  are  also  entitled  to  mileage 
for  distance  traveled  outside  the  county  in 
making  an  arrest,  and  in  taking  the  prisoner 
torward  a  magistrate.  (Cunningham  t.  San 
Joaquin  C:k)unty,  49  Cal.  323.) 

CMted  82  Oal.  189, 190, 192;  98  Cal.  240. 

195.  The  sheriff  charged,  and  the  court  be- 
low held,  he  was  entitled  to  receive  thirty- 
one  dollars  and  fifty  cents  for  taking  each  of 
five  prisoners  from  the  same  magistrate  to 
the  county  iail,  a  distance  of  one  hundred 
and  five  miles.  Held,  under  the  provisions 
of  the  act  "To  regulate  fees  of  omce,"  etc. 
(State.  1869-70,  p.  148),  the  plaintiff  was  en- 
titled to  charge  mileage  for  each  service  in 
sJl  cases,  except  those  specified  in  the  proviso, 
namely,  those  of  jurors  and  witnesses.  ( Sher- 
man y.  CViunty  of  Santa  Barbara,  69  Cal. 
48S.) 

196.  Subdivision  14,  section  201,  of  the 
County  Goveriiment  Act  of  1889  (Stats.  1889, 
p.  297),  which  provides  that  constables  in 
counties  of  the  thirtv-ninth  class  are  author- 
ised to  receive  "  sucn  fees  as  are  now  or  may 
hereafter  be  allowed  by  law,  except  that  the 
constable's  mileage  shall  not  exceed  twenty- 
five  cents  for  each  mile  traveled,  in  going 
only,  in  the  discharoe  of  the  duties  of  his 
office,"  was  intended  merely  to  change  the 
rate  of  mileage  and  not  the  subjects  for  which 
it  should  be  received,  as  provided  in  the  pre- 
vious act  of  1869-70,  page  148.  (Nelson  v. 
Breen,  98  Gal.  246.) 

197.  By  an  act  passed  in  1856  constables  in 
El  Dorado  county  were  allowed  the  same  fees 
as  sheriffs.  In  1869  an  act  was  passed  allowing 
the  sheriff  of  that  county  fifty  cents  per  mile 
for  travel  in  making  an  arrest.  In  1860,  by  a 
special  act  making  no  reference  to  constables. 


the  sheriff  in  that  oounty  was  made  a  salaried 
officer,  and  allowed  no  fees — section  15  pro- 
vides that  all  former  acta  "  conflicting  with 
the  provisions  of  this  act  are  hereby  repealed 
so  far  as  they  relate  to  the  said  several  officers 
herein  named."  In  1862  an  act  amendatory 
of  the  act  of  1860  was  passed,  the  second  sec- 
tion of  which  provided,  as  an  amendment  to 
section  8  of  the  original  act,  that  two  deputies 
should  be  allowed  the  sheriff,  and  that  "the 
said  deputies  or  other  officers  performing 
such  service  should  receive  twenty  cents  per 
mile  in  criminal  cases  for  each  mile  actuallv 
traveled  in  going  only ;  and  section  6  of  which 
declared  that  "so  much  of  any  acta  or  parts  of 
acta  (as  are)  InconsiBtont  with  the  provisions 
of  this  act  are  hereby  repealed."  Held,  that 
the  last  act  applied  to  constables,  and  re- 
pealed all  the  provisions  of  former  acts  in  ref- 
erence to  their  mileage  in  criminal  cases,  and 
that  they  are  entitled  therefore  to  only 
twenty  centa  per  mile  for  travel  in  sucn 
cases.  (Simonton  v.  £1  Dorado  County,  22 
Cal.  564.) 

198.  The  sheriff  is  entitled  to  such  fees  only 
as  are  allowed  by  law.  (Overall  v.  County  of 
Tulare,  100  Cal.  61.) 

199.  A  constable  who  makes  an  arrest  out- 
side of  his  county  is  entitled  to  fees  for  tak- 
ing his  prisoner  Mfore  the  magistrate,  as  well 
as  for  going  to  make  the  arrest.  (Allen  v. 
Napa  CJounty,  82  Cal.  187.) 

Cited  98  Cal.  216,  247. 

200.  The  city  marshal  cannot  recover  from 
the  city  any  fees  for  services  rendered  in  ar- 
resting offenders,  and  summoning  witnesses 
and  jurors,  by  virtue  of  warrants  of  arrest, 
subpoenas,  and  venires,  issued  out  of  the 
recorder's  court  of  the  city.  (Mundell  v. 
(Dity  of  Pasadena,  87  Cal.  620.) 

201.  A  violation  of  section  9  of  the  act  of 
April  1, 1878,  providing  for  the  punishment, 
by  a  fine,  of  any  one  who  should  fraudulently 
evadcj  or  attempt  to  evade,  the  payment  of 
his  railroad  fare,  constitutes  a  pumic  offense 
within  the  meaning  of  section  16  of  the  Penal 
Cktde,  defining  a  public  offense ;  and  a  con- 
stable has  a  right  to  charge  the  county  for 
services  rendered  in  arresting,  transporting, 
and  feeding  prisoners  chargMl  with  such  <h- 
fense.  (Dyer  v.  County  of  Placer,  90  Cal. 
276.) 

202.  The  sheriff  of  the  city  and  county  of 
San  Francisco  is  required  to  pay  to  the  treas- 
urer of  said  city  and  county  the  sums  which 
he  receives  from  the  state  for  the  transporta- 
tion of  prisoners  to  the  state  prison,  and  of  in- 
sane persons  to  the  insane  asylum.  (Adams 
V.  San  Francisco,  50  Cal.  117.) 

203.  Under  the  provisions  of  the  County 
Government  Act  of  1883,  as  amended  on 
March  14,  1885,  the  money  paid  to  a  sheriff 
by  the  state,  in  pursuance  of  the  act  of 
March  14, 1885,  for  the  time  necessarily  con- 
sumed by  him  in  transporting  prisoners  to 
the  state  prisons,  and  insane  persons  to  the 
insane  asylums,  must  be  paid  by  him  into  the 
county  treasury.  The  sheriff  has  no  right  to 
retain  it  for  his  own  use.  (County  of  Santa 
Clara  v.  Branham,  77  Cal.  592.) 

204.  Where  attachment  is  levied  on  sepa- 
rate pieces  of  real  estate  the  sheriff  is  entitled 
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to  fees  for  each  levy.    (Yoong  y.  MiUer,  03 
Cal.  302.) 

205.  An  attachment  debtor,  upon  efiecting 
a  eettlement  with  his  creditor,  cannot  require 
the  sheriff  to  release  the  property  attacned, 
except  upon  payment  of  his  fees.  (Bobinett 
y.  Connolly,  76  Cal.  56.) 

206.  A  sberifi  is  not  entitled  to  keeper's 
fees,  or  the  expense  of  feeding  stock  under 
attachment,  unless  the  court  from  which  the 
writ  issues  certifies  that  the  charges  are  just 
and  reasonable.  (Geil  y.  Steyens,  48  Cal. 
5Q0.) 

Cited  49  Cal.  424 ;  73  Cal.  262 ;  16  Ney.  410. 

207.  Under  section  9  of  the  act  of  March  6, 
1870,  entitled  "An  act  to  regulate  fees  of 
oflice."  ete.,  the  sheriff  of  Kem  county  is  not 
entitled  to  be  paid  for  his  trouble  and  ex- 
pense in  taking  and  keeping  posseseion  of 
and  preserving  property  under  attachment  or 
execution  or  ouier  process,  until  the  allow- 
ance for  the  same  is  fixed  or  taxed  by  the 
court.  (Bower  y.  Bankin,  61  Cal.  108.) 
Cited  73  Cal.  262. 

208.  Under  the  act  of  1869,  fixing  the  fees 
of  the  sheriff  of  Lassen  county  for  his  trouble 
and  expense  in  taking  and  keeping  possesBion 
of  and  preserving  property  uncler  attachment 
at  such  sum  as  tne  court  shall  order,  the 
sheriff  is  not  entitled  to  any  fees  for  such 
services,  unless  the  court  maKes  an  order  al- 
lowing them.  (Shumway  y.  Leakey,  73  Cal. 
260.) 

Cited  73  Cal.  264. 

209.  A  sheriff  who  levies  upon  nersonal 
property  and  who  incurs  expense  for  keepers' 
fees  while  unlawfully  retainine  it  in  his  pos- 
session is  not  entitled  to  hold  the  property  so 
levied  upon  as  security  for  such  keepers'  fees, 
and  be  cannot  justify  bis  retention  of  prop- 
erty, the  levy  upon  which  is  released  by  a 
stay  bond,  because  of  the  nonpayment  of  liis 
fees  and  disbursements  incurred  prior  to  the 
release,  unless  he  has  demanded  the  payment 
of  such  fees  and  disbursements,  and  offered 
to  return  the  property  upon  payment  of  the 
amount  of  fees  for  which  be  claimed  the  right 
to  retain  the  property.  (Sam  Yuen  v.  Mc- 
Mann,  99  Cal.  497.) 

210.  Whether  a  sheriff,  under  the  fee  bill 
of  1865  (Stats.  1865,  p.  85),  providing  that 
"  he  shall  also  be  allowed  such  further  com- 
pensation for  bis  trouble  and  expense  in  tak- 
ing possession  of  property  under  attachment 
or  execution,  or  other  process,  and  of  pre- 
serving the  same,  as  the  court  from  which  the 
writ  or  order  may  issue  shall  certify  to  be 
just  and  reasonable,"  is  entitled  to  the  ex- 
penses of  pasturing,  herding,  and  keeping 
cattle  attached,  without  obtaining  a  certifi- 
cate from  the  court  that  such  expenses  are 
reasonable,  not  decided  in  this  case,  because 
it  was  held  that  such  certificate  was  virtually 
given  by  the  court  in  allowing  the  expenses 
as  taxed  in  a  bill  of  costs.  (Smith  v.  Bich- 
mond,  19  Cal.  476.) 

211.  The  complaint  in  effect  alleged  that 
the  plaintiff,  as  sheriff,  levied  an  attachment 
upon  a  restaurant,  and,  underwritten  instruc- 
tions, kept  the  same  open,  and  rendered  ser- 
yioes  and  incurred  expenses,  "  in  and  about 


the  levy,  the  preservation  of  land  and  prop* 
erty.  There  was  no  evidence  of  any  instroo- 
tions  to  keep  the  restaurant  open ;  but  written 
instructions  of  their  attompys  to  that  effect 
were  admitted  for  the  purpose  only  of  show- 
ing that  ....  defendarta  had  notice  that 

the  property  had  been  attached,  etc 

and  not  for  the  purpose  of  showing  any  tbing 
in  regard  to  running  of  restaurant,"  the  at- 
torneys for  plaintiff  expressly  disclaiming 
any  intention  to  demand  any  amount  for  ran- 
ning_  the  restaurant.  The  court  instructed 
the  jury  that,  if  they  found  that  the  plaintiff 
rendered  the  services  and  incurred  the  ex- 
penses for  the  defendants,  and  at  the  re- 
quest of  their  attorneys,  they  should  find  for 
tne  plaintiff.  Held,  under  the  decision  of  the 
court  in  this  case,  on  the  former  appeal,  the 
court  erred  in  admitting  the  evidence  and  in 
giving  the  instruction.  Thornton,  J.,  con- 
curring in  the  last  point  only.  (Alexander 
y.  Benaveaux,  69  Cal.  476.) 

212.  The  order  allowing  fees  of  a  sheriff 
must  be  made  in  the  attachment  suit;  and 
an  order  for  their  allowance  made  in  another 
action,  or  a  direction  to  pay  them  given  by 
the  judge  to  the  sherifT  on  the  rtreet,  is 
insufficient.  (Shumway  v.  Leakey,  73  Cal. 
260.) 

213.  In  a  comi>laint  in  an  action  brought  by 
a  sheriff  for  official  services  in  levying  an  ex- 
ecution it  is  not  necessary  to  aver  the  value 
of  the  services  rendered,  as  the  law  fixes  their 
value.  (Lane  v.  McElhany,  49  Cal.  421. ) 
Cited  73  Cal.  262;  16  Nev.  410. 

214.  In  such  complaint  it  is  not  necessary 
to  allege  a  demand.  An  alleeation  of  a  spjeciai 
request  by  the  defendant,  that  the  plaintiff 
should  perform  the  services,  is  sufficient. 
(Lane  v.  McElbany,  49  Cal.  421.) 

216.  In  such  complaint  it  is  not  necessary 
to  aver  that  the  sums  due  the  plaintiff  wen* 
not  collected  by  the  sheriff  by  a  sale  of  the 
property  levied  on.  (Lane  v.  McElhany,  49 
Cal.  421.) 

216.  In  an  action  by  a  sheriff,  to  recover  for 
his  services  in  keeping  property  levied  on  by 
virtue  of  an  execution,  the  complaint  is  insuf- 
ficient which  neither  avers  what  the  services 
were  reasonably  worth,  nor  that  the  court, 
from  which  the  execution  issued,  had  certi- 
fied that  the  amount  was  just  and  rea8ona)>le, 
and  such  certificate  is  the  proper  evidence  of 
the  value  of  the  services.  (Lane  y.  Mc- 
Elhany, 49  Cal.  421. ) 

217.  In  an  action  by  the  constable  to  re- 
cover from  the  county  his  fees  for  executing 
a  warrant  of  arrest  outside  of  his  county,  the 
complaint  need  not  allege  that  the  warrant 
was  indorsed.  It  is  sufficient  if  it  alle([es  that 
the  arrest  was  made  under  and  by  virtue  of 
the  warrant,  etc.  (Allen  y.  Napa  County,  82 
Cal.  187.) 

Cited  98  Cal.  246,  247. 

218.  Code  does  not  require  that  tbe  sheriff 
shall  give  an  attaching  creditor  notice  of  the 
levy  of  his  attachment,  and  it  is  not  neces- 
sary in  an  action  by  the  sheriff  for  his  fees 
that  he  prove  that  defendant  had  notice. 
(Alexander  y.  Denayeuz,  69  Cal.  476,  478.) 
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TU.  DMth  of  SherUr. 

218.  Where  the  ex-sheriff,  who  made  the 
sale  of  land  under  a  writ  partially  executed 
by  him  while  in  ofiSce,  dies  before  executing 
ft  conveyance,  the  law  baying  failed  to  pro- 
yide  for  the  completion  of  the  execution  in 
Ktch  a  case,  the  only  remedy  left  to  the  pur- 
chaser is  to  apply  to  the  court  for  the  ap- 
pointment of  a  commiBsioner  or  master  to  ex- 
ecote  the  conveyanoe.  (People  ex  rel.  Dunn 
■V.  Boring,  8  Oaf.  400.) 

Tm.  DeputlM. 

220.  A  constable,  like  any  other  ministerial 
officer,  has  the  right  to  appoint  as  many 
deputies  as  he  pleases,  and  the  deputy  is  not 
guilty  of  any  trespass  in  levying  by  virtue  of 
legal  process  in  his  liands.  (Taylor  t.  Brown, 
4  0al.  188.) 

Cited  35  Oal.  718. 

221.  In  the  absence  of  statutory  provisions 
as  to  the  appointment  of  deputies  by  con- 
stables the  eommon-law  rule  applies,  and 
constables  may  act  by  deputy  in  the  exer- 
cise of  their  ministerial  functions.  ( Jobson 
v.  Fennell,  35  Gal.  711.) 

222.  A  deputy  sherifi  who  seizes  property 
under  an  attachmentis  not  authorised,  by  vir- 
tue of  his  office,  to  bind  the  sheriff  by  contract 
for  the  payment  of  a  keeper  to  take  charge  of 
the  property  so  attached.  Special  authority 
for  tnis  purpose  must  be  shown.  (Krum  v. 
King,  12  Oal.  412.) 

223.  The  undersberiff  is  a  general  deputy 
or  vicesheriS,  who  possesses  all  the  powers 
and  may  perform  aU  the  duties  attached  by 
law  to  the  office  of  his  principal ;  and  has  au- 
tiiority  to  collect  taxes  and  receipt  for  the 
same,  so  as  to  bind  the  sheriff  as  ex  officio  tax- 
collector  and  the  sureties  on  his  official  bond. 
(People  V.  Otto,  77  Gal.  46.) 

224.  Act  and  return  of  deputy  sheriff  is  nul- 
lity unless  done  in  the  name  and  by  the  au- 
thority of  the  dieriff.  (Beinhart  v.  i,ugo,  86 
Gal.  395;  jOTce  v.  Joyce,  5  Gal.  440,  cited  23 
Gal.  403,  86  Gal.  398;  Bowley  v.  Howard,  23 
Gal.  401.) 

UndersheriS  cannot  act  as  tax-collector. 
See  ante,  HI. 

225.  The  sheriff  and  bis  deputy  are  one  x)ei^ 
■on  in  law,  so  far  as  to  make  the  former  re- 
sponsible for  the  acts  of  the  latter,  but  not  so 
far  as  to  require  of  the  sheriff  impossibilities, 
or  to  impose  unconscionable  exactions.  (Whit- 
ney V.  Butterfield,  13  Gal.  335.) 

226.  The  mere  omission  of  a  deputy  to  in- 
form the  sheriff  of  having  process  in  hand  is 
not  such  negligence  as  to  charge  the  sheriff, 
in  case  a  writ  last  in  hand  was  executed  first. 
(Whitney  v.  Butterfield,  13  Gal.  336.) 
Cited  39  Gal.  318. 

227.  It  is  not  necessary  to  prove  that  the 
defendant  directed  his  deputy  to  seise  the 
particular  property  in  questionj  in  order  to 
hold  the  defendant  liable.  (Poinsett  v.  Tay- 
lor, 6  Gal.  78.) 

isH.  In  an  action  of  tresi>as8  against  a 
sheriff,  where  he  is  declared  against  per- 
sonally, and  not  as  sheriff,  it  is  competent  to 
prove  that  the  defendant  was  sheriff,  and 


that  his  deputy  as  such  committed  the  tres- 
rass.    (Poinsett  v.  Taylor,  6  Gal.  78.) 
Cited  39  Gal.  818. 

229.  Averment  that  certain  person  acted 
as  undersberiff,  without  allegation  that  he 
wrongfully  acted  as  such,  implies  that  he 
was  undersberiff  dejure  as  well  as  de  facto. 
(People  V.  Otto,  77  Cfal.  45.) 

Deputy  niay  execute  deed  after  expiration 
of  term.    See  ante,  23. 

Evidence  as  to  qualifications  of  deputies. 
See  ante,  91. 

Indemnity  bond  to  by||deputy.  See  Bonds, 
116. 

Acts  mast  be  done  in  name  of  principal. 
See  Offices  and  Officers,  118. 

Deputy,  agreement  to  compensate  for  pro- 
curing evidence.    See  (Contracts,  174. 

Certificate  bj  deputy  of  service  of  sum- 
mons,  when  void.  See  Summons,  68. 

SHEBIFF^  DEEDS. 

See  Executions,  XI. 
Tax  deeds.    See  Taxation,  XIII. 
Parol  evidence  of  sheriff  to  vary.    See  Evi- 
dence, 366. 

SHippiirtt. 

I.  Ownership  of  Tessels,  Evidence  of) 
Partnership  In. 
n.  Charter  Party,  Constructioii  of. 
m.  Actions  Against  Tessels;   Jnrisdlc* 

tlon  Over  ({sestlons  Relating  to. 
IT.  lay  Days  and  Demurrage. 
T.  Dvty  to  Give  Bond  on  Entering  Fort. 
TI.  Harbor  Dses. 
TU.  Pilots. 

Till.  Master,  Powers,  Contracts,  and  Ua- 
billtieB  of}  Supplies;  Ltabillty  of 
Owner  or  Charterer. 
IX.  liens  on  Tessels. 
X.  Collisions}  Position  In  Bertk. 
XI.  Seamen. 

Xn.  Mortgage,  Sale,  Delivery,  and  Beg- 
istratlon  of  Tessels}   Sale  Under 
Execntlon. 
Xin.  Freight,  and  ((nesttons  Relating  to. 

Admiralty.    See  Admiralty. 

Bills  of  laiding.    See  Bills  of  Lading. 

Oeneral  average.    See  (General  Average. 

Towage.    See  Towage. 

Hiring  of  lighter.    See  Bailments,  5. 

Vessels,  taxation  of.    See  Taxation,  IV,  12. 

Sale  of  goods  to  arrive.   See  Sales,  287,  288. 

Fire  caused  by,  declarations  of  master,  ad- 
missibility.   See  Negligence,  39. 

Marine  protest  as  evidence.  See  Gleneral 
Average,  4. 

I.  Ownership  of  Vessels,  Evidence  of|  Fart« 
nership  In. 

1.  The  register  of  a  ship  is  admissible  in 
evidence  in  favor  of  the  person  claiming  to 
be  the  owner,  in  connection  with  other  evi- 
dence tending  to  establish  the  ownership. 
(Brooks  V,  Mintum,  1  Gal.  481.) 

Possession  of  vessel  is  presumptive  evidence 
of  ownership.    See  Possession,  63. 
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2.  Ab  agreement  between  part  owners  of  a 
ship  to  use  it  in  a  joint  enterprise,  and  share 
the  profit  and  loss  in  certain  proportions, 
creates  a  partnership  in  the  use  of  the  ship, 
as  distinguished  from  the  ship  itself.  (Hendy 
y.  March,  75  Cal.  566.) 

Purchaser  of  interest  in  vessel  on  execution, 
rights  of.    ISee  post,  XII. 

Control  of  vessel.    See  post,  XTT. 

II.  Charter  Party,  ConBtmctloii  9t. 

8.  Where,  by  the  terms  of  the  charter 
party,  made  in  England,  the  charterer  agreed 
to  insure  the  advanced  freight,  at  the  snip's 
expense,  it  being  deducted  from  the  freight 
money  paid^  but  failed  to  do  so  until  long 
after  the  nsk  had  commenced,  by  reason 
whereof  the  owner  was  compelled  to  insure 
for  his  own  protection,  the  owner  can  recover 
of  the  charterer  the  amount  by  him  paid  for 
insurance.    (Lawson  v.  Worms,  6  Cat.  865.) 

4,  In  such  a  case  the  owner  is  the  party 
for  whose  benefit  the  advance  freight  is  in- 
sured, as  he  is  liable  to  refund  it,  on  loss 
of  the  ship;  and,  having  been  compelled  to 
pay  the  insurance  premium  twice,  by  the  de- 
fault of  the  charterer,  he  is  entitled  to  re- 
cover back  one  of  the  payments.  (Lawson  ▼. 
Worms.  6  Cal.  365.) 

Suit  by  owner  of  vessel  chartered  by  agent. 
Bee  Agency,  332. 

Guaranty  on  charter  party,  validity  and 
consideration.    See  Guaranty,  4,  5. 

m.  Actions  AgraiDst  Tessek}  JvrlsdlctlOB 
Over  (jnesttons  Belattng  to. 

6.  The  district  courts  have  jurisdicticm  of 
actions  to  recover  from  the  owners  the  value 
of  goods  sold  and  delivered  at  the  request  of 
the  master,  for  the  use  of  a  vessel  engaged  in 
navigating  the  high  seas.  (Crawford  v. 
Boberts,  60  Cal.  235.) 

6.  A  British  seaman,  on  board  a  British 
vessel,  of  which  a  British  subject  is  master, 
may,  when  discharged  by  the  master  in  a 
port  of  the  United  States,  without  any  fault 
on  the  part  of  the  seaman,  sue  for  and  re- 
cover his  wages  in  a  state  court.  (Pugb  v. 
Gillam,  lCaI.485.) 

7.  Where  materials  and  supplies  are  fur- 
nished domestic  vessel  at  her  home  port,  un- 
der a  contract  with  the  master  of  the  vessel, 
the  United  States  courts  have  exclusive  orig- 
inal jurisdiction  of  proceedings  in  rem  to 
enforce  a  lien  against  the  vessel  for  the  same. 
(Crawford  v.  Bark  Caroline  Reed,  42  Cal. 
469.) 

Actions  against  boats  and  vessels.  See  Ad- 
miralty. 

Attachment  against  boat  navigating  waters 
of  state.    See  Attachments,  128. 

Bond  on  attachment  and  release  of  vessel, 
liability  on.    See  Attachments,  219. 

Offense  committed  on  vessel  in  inland 
waters.    8^  Criminal  Law,  178, 179. 

Libel  of  vessel  for  nondelivery,  effect  of 
on  action  for  freight.    See  post,  57. 

IT.  Lay  Days  and  Demurrage. 

8.  In  the  absence  of  any  custom  to  the  con- 
trary Sundays  are  computed  in  the  calcula- 


tion of  lay  days  at  the  port  of  discharge;  bat, 
where  the  contract  specifies  working  uty  days, 
Sundays  and  holidays  are  excluded  in  uie 
computation.  (Brooks  v.  Mintum,!  Cal.  481.) 
0.  It  seems  that  where  a  chartered  vessel 
is  seised  and  detained  by  a  revenue  ofiBcer  of 
the  United  States  the  charterer  cannot  be 
made  liable  for  demurrage  during  the  period 
of  such  detention.  (Brooka  t.  Mintum,  1 
Cal.  481.) 

f.  Dsty  to  eive  Bond  on  Entering  Port. 

10.  Where  a  statute  required  the  owners  or 
consignees  of  every  vessel  entering  the  harbor 
of  San  Francisco  to  give  a  several  Dond  to  the 
state  in  the  penalty  of  two  hundred  dollars 
for  every  passenger  and  member  of  the  crew 
on  board  of  such  vessel,  but  no  penalty  was 
given  by  the  statute  for  the  neglect  or  refusal 
to  give  such  bond,  and  an  action  was  brought 
to  recover  two  hundred  dollars  for  each  pas- 
senger brought  on  the  defendant's  steamer 
into  the  port  of  San  Francisco,  as  a  penalty 
for  neglecting  to  give  such  bond,  held,  that 
the  action  could  not  be  sustained.  (Board  of 
Health  v.  Pacific  MaU  S.  S.  Co.,  1  Cal.  197.) 

11.  If,  in  such  case,  any  action  at  all  can  be 
brought,  it  must  be  to  recover  such  damages 
as  the  plaintiffs  can  show  they  have  actually 
sustained  by  reason  of  the  refusal  to  give  the 
bond ;  but  they  cannot  succeed  in  an  action 
to  recover  a  penalty.  Per  Bennett,  J .  (Board 
of  Health  v.  Pacific  Mail  8.  S.  Co.,  1  Cal. 
197.) 

TL  Harbor  Dn«s. 

12.  Vessels  plying  between  San  Francisco 
and  Sacramento  and  San  Francisco  and 
Stockton  are  liable  to  the  payment  of  harbor 
dues  to  the  city  and  county  of  San  Francisco. 
(San  Francisco  T.  California  8.  Nav.  Co.,  10 
Cal.  604.) 

yn.  Pilots. 

Pilota.    See  Pilots  and  Pilotage. 

13.  When  a  vessel  is  properly  in  charge  of 
a  licensed  pilot  the  owner  is  not  responsible 
for  damages  which  may  ensue  from  the  n^- 
ligence  or  misconduct  of  the  pilot.  (Oris- 
wold  V.  Sharpe,  2  Cal.  17.) 

Improper  position  in  berth  selected  by 
pilot,    ^e  pwt,  X. 

YHI.  Master,  Powers,  Contracts,  and  Urn* 
blllties  of^  SnppUesf  Liability  of 
Owner  or  Charterer. 

14.  In  order  to  authorize  the  captain  of  a 
vessel  to  pledge  or  sell  the  property  of  his 
owners  for  necessaries  certain  facts mustbe 
established,  the  vessel  must  be  in  a  foreign 
port ;  the  voyage  must  be_  unfinished ;  the 
pledge  or  sale  must  be  indispensable  to  en- 
able the  ship  to  complete  her  voyage.  (Mar- 
ziou  V.  Pioche,  8  Cal.  522.) 

16.  Where  particular  property  was  pledged 
to  secure  the  first  advance  to  ship  captain 
the  proceeds  from  a  sale  thereof  must  be  ap- 
plied to  the  payment  of  that  advance.  (Mar- 
ziou  V.  Pioche,  8  Cal.  522.) 

Draft  drawn  by  captain  as  setoff  in  action 
for  wages.    See  ^toff,  10,  et  seq. 
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16.  The  master  of  a  veasel  is  pregamed, 
erven  at  a  home  jwrt,  to  have  authority  to 
contract  for  such  articles  for  the  nae  of  the 
-vessel  as  come  under  the  general  appellation 
of  ship's  stores,  and  the  owner  of  the  vessel 
ifl  liable  for  the  value  of  the  same,  unless  be 
ahowa  that  the  master  had  not  such  power. 
(Crawford  v.  Roberts,  60  Cal.  2S6.) 

17.  If  a  vessel  is  chartered  in  the  nanal 
way,  either  for  a  particular  voyage  or  I  >r  a 
period  of  time,  the  charterer  having  author- 
ity to  appoint  the  master,  and  undertaking 
to  TictOfU,  man^  and  navigate  her  at  his  own 
expense,  ne  will  be  deemed  the  owner  pro 
hcec  vice,  and  the  general  owner  will  not  be 
peTSonaliy  liable  on  c  ntracts  of  affreight- 
ment or  for  Bupplies.  (Oakland  C.  M.  Co.  ▼.- 
Jennings,  46  Cal.  176.) 

18.  If  supplies  for  a  vessel  are  purchased  at 
a  home  port  by  the  captain,  with  the  knowU 
edge  and  consent  of  the  ship's  husband,  the 
owners  are  prima  facie  liable  for  the  same. 
(Crawford  v.  Roberts,  60  Cal.  236.) 

19.  In  such  case  the  owners  are  liable,  even 
if  credit  is  given  to  the  ship's  husband,  un- 
less exclusive  credit  was  given  to  him.  (Craw- 
ford V.  Roberts.  60  Cal.  236.) 

20.  If  the  owner  charters  the  hold  of  his 
vessel,  but  appoints  her  master  and  sails  her 
at  his  own  expense,  he  will  be  liable  on  con- 
tracts of  affreightment  made  by  the  master 
with  shippers  who  have  no  notice  of  the  char- 
ter party.  (Oakland  etc.  Ck>.  v.  Jennings,  46 
Cal.  175.) 

21.  If  the  registered  owner  of  a  vessel  ap- 
points her  master,  with  an  agreement  that 
ihe  master  shall  have  the  entire  control  of 
the  vessel,  and  victual  and  man  her.  and 
make  contracts  of  affreightment,  and  divide 
the  gross  earnings  with  the  owner,  the  owner 
is  liable  on  contracts  of  affreightment  made 
by  the  master  with  shippers  who  have  no 
notice  of  the  arrangement  between  the  mas- 
ter and  tiie  owner.  (Tomlinson  v.  Holt,  49 
C^.  310;  Oakland  etc.  Co.  v.  Jennings,  46 
Cal.  176,  cited  49  Cal.  312.) 

Jurisdiction  over  action  for  snppliea.  See 
ante,  III. 

Lien  for  supplies,  when  attaches.  See 
post,  IX. 

22.  The  owners  of  a  steamboat  engaged  m 
carrying  x>a8°engers,  but  who  have  not  the 
possession,  control,  or  mani^ement  of  it 
themselves,  or  by  their  agents,  servants,  or 
employees,  cannot  be  held  responsible  for  the 
negligence  or  mismaoagement  of  others  who 
have  the  exdnsive  possession,  control,  and 
management.  (Oulzoni  v.  Tyler,  64  Cal.  834.) 
Cited  89  Cal.  431. 

23.  Where  the  master  of  the  vessel  was  in 
possession,  and  the  record  did  not  disclose 
any  other  owner,  the  admissions  of  the  mas- 
ter were  admissible  in  evidence  with  the 
same  effect  as  if  the  suit  had  been  against  the 
master  himself.  (Bailey  v.  New  World,  2 
Cal.  370.) 

24.  A  purchased  of  the  plaintiffs  in  New 
York  certain  merchandise,  and  gave  bis  note 
payable  in  six  months.  The  goods  were 
shipped  for  San  Francisco,  and,  by  the  bill  of 
lading,  as  well  as  by  the  agreement,  were  de- 


liverable to  the  order  of  the  shippers ;  but  they 
were  insured  for  and  on  account  of  A.  At 
the  time  of  the  purchase  he  received  a  bill  of 
sale,  gave  his  note  for  the  purchase  money, 
and  took  a  receipt  for  its  payment,  and  the 
acts  of  the  plaintiffs  in  New  York,  and  of 
their  agent  in  San  Francisco  upon  tiie  ar> 
rival  of  the  goods  there,  as  well  as  the  con- 
duct of  A,  indicated  that  all  parties  oon> 
sidere  i  the  transaction  as  a  sale,  subject  to 
the  right  of  the  plaintiffs  to  retain  possession 
until  payment  of  the  note.  Held,  in  an  ao* 
tion  by  the  plaintiffs  against  the  master  of 
the  vessel  to  recover  the  market  value  on  ac- 
count of  his  having  delivered  them  to  A  with* 
out  orders,  that  the  transaction  between  the 
plaintiffs  and  A  was  a  sale,  and  transferred  to 
the  latter  the  property  in  the  goods,  subject 
to  a  lien  thereon  for  the  purchase  money  in 
favor  of  the  plaintiffs,  and  that  the  master 
of  the  vessel  was  liable  to  the  plaintiffs  only 
for  the  value  of  the  plaintiffs'  property  in  the 
goods  with  interest.  (Persse  v.  Cole,  1  Gal. 
369.) 

Master,  right  of  purchaser  of  interest  to  re- 
move.   See  post,  XII. 

Negligence  of  master  in  taking  berth  ia 
port.    See  post,  X. 

IX.  liens  on  Tesselt* 

26.  One  part  owner  of  a  vessel  has  no  lien 
on  the  shares  of  the  other  part  owners  for  his 
advances  and  disbursements.  (Sterling  v. 
Hanson,  1  Cal.  478.) 

26.  The  owner  of  a  chartered  vessel  has  no 
general  lien  upon  the  cargo  for  the  charter 
price.    (Mayo  v.  Stansbury,  3  Oal.  466.) 

27.  If  a  credit  is  given  for  supplies  and  map 
terials  furnished  a  vessel  the  hen  of  the  per- 
son furnishing  the  same,  for  the  price  thereof, 
continues  on  the  vessel  for  the  period  of  one 
year  from  the  time  the  demand  falls  due. 
(Edgerly  v.  Schooner  San  Lorenzo,  29  Oal. 
418.) 

2d.  In  actions  against  boats  and  vessels,  wi- 
der the  statute,  tne  lien  attaches  only  when 
service  is  had  in  the  suit.    (Fisher  v.  White, 
8  Cal.  418.) 
Cited  1  Wash.  (Ter.)63;  B.e.1  Wash.(Ter.} 

N.  S.,  42. 

29.  It  was  not  the  intention  of  the  legisla- 
ture to  make  the  lien  attach  when  the  habil- 
itf  was  incurred.  (Fisher  v.  White,  8  OaL 
418.) 

Jurisdiction  of  salt  to  enforce  lien  for  sap- 
plies.    See  ante,  IIL 

X.  ColUsionB}  Podttons  In  Berth. 

Inevitable  accident,  driving  of  vessel 
against  wharf.    See  Wharves,  vl. 

30.  A  vessel  in  the  harbor  of  San  Francisco, 
moored  in  the  usual  track  of  bay  and  river 
steamers,  should  set  a  light  and  keep  a  wateh 
in  a  dark  night,  or  she  cannot  recover  dam- 
ages for  an  injury  sustained  by  being  run  into 
by  a  steamer,  where  there  was  neither  gross 
negligence  nor  intentional  wrong  on  the  part 
of  the  steamer.  The  want  of  such  watch  and 
light  is  to  be  deemed  negligence  per  se,  and 
the  court  should  instruct  the  jury  in  such  case 
to  find  a  verdict  in  favor  of  the  defendant. 
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Per   Hastings,    O.   J.      (Innie  ▼.   Steamer 
Senator,  1  Cal.  459.) 

31.  An  action  to  recover  damages  for  col- 
lision cannot  be  sustained  where  tne  injury  of 
-which  ttie  plaintiff  complains  has  resulted 
from  tlie  negligence  of  both  parties;  so  held 
where  a  brig  lying  in  the  harbor  of  San  Fran- 
cisco in  the  usual  track  of  bay  and  river 
steamers,  without  having  any  light  hung  out, 
was  run  into  and  damaged  by  a  river  steamer 
when  entering  the  harlx>r  on  her  usual  course 
and  with  diminished  speed,  it  appearing  that 
there  was  no  intentional  wrong  on  the  part  of 
the  defendants;  and  held,  further,  toat  if 
ordinary  prudence  required  the  brig  to  show 
a  light,  the  fact  that  it  was  a  common  prac- 
tice in  the  harbor  to  neglect  to  do  so  was  no 
excuse;  it  appearing  that  the  brig  lay  in  a 
more  dangerous  situation  than  most  of  the 
shipping  in  the  harbor.  (Kelly  y.  Cunning* 
ham,  1  Cal.  366.) 

32.  A  plaintff.  suing  for  an  injury  from  col- 
lision, must  be  faultless.  But  the  neglect  of 
the  injured  vessel  to  rig  in  her  jib  boom,  as 
required  by  the  port  regulations,  will  not  bar 
the  action  if  it  be  shown  that  such  neglect 
did  not  cause  the  collision,  althoa§[h  it  may 
have  increased  the  injury ;  and  it  will  be  pre- 
sumed the  court  below  so  considered  it  in  ap- 
praising the  damage.  (Griswold  y.  Sharp«, 
2  Cal.  17.) 

S3.  In  a  case  of  collision,  after  the  witness 
had  testified  concerning  the  position  of  the 
vessels  and  the  character  of  the  night,  he  was 
asked  whether  a  vessel,  on  such  a  night  and 
in  such  a  plac«,  could  be  seen  at  a  consider- 
able distance  from  a  vessel  approaching  the 
shore,  and,  if  so,  how  far.  Held,  that  the 
question  should  have  been  allowed.  (Innis 
y.  Steamboat  iSenator,  4  Cal.  5.) 

34.  Besponsibility  of  taking  position  or 
berth  for  vessel  in  port  rests  upon  the  master 
of  the  vessel  or  the  harbor  master ;  therefore, 
the  owner  is  not  exempt  from  liability  for  in- 
juries committed  by  taking  an  improper  berth, 
although  such  berth  may  have  been  selected 
by  the  pilot  who  brought  the  vessel  into  port. 
(Griswold  v.  Sharpe,  2  Cal.  17.) 

Negligence  of  pilot,  owner  is  not  liable  for. 
See  ante,  VIL 

XI.  Seamen. 

85.  Justices  of  the  peace  alone  have  power 
to  try  and  commit  deserted  seamen,  under 
the  act  of  Congress,  and  commissioners  of  the 
United  States  courts  can  only  arrest  and  com- 
mit for  trial.  (Ex  parte  Crandall,  2  Cal.  144.) 

36.  Justices  of  the  peace  alone  have  power 
to  try  and  commit  deserted  seamen  under  the 
acts  of  Congress.  (Ex  parte  Oandall,  2  Cal. 
144.) 

Jurisdiction  of  state  courts  oyer  action  by 
seaman.    See  ante.  III. 

XII.  Mortgage,  Sale,  Dellrery,  and  Beg- 

istratloB  of  Tessels}   Bale   Under 
Execntion. 

37.  A,  the  owner  of  a  seagoing  vessel,  exe- 
cutes to  B  a  mortgage  thereon,  which  is  re- 
corded in  the  custom-house  of  her  home  port, 
and  B  commences  suit  to  foreclose  the  mort- 


gage, and  makes  O  a  party  defendant  thereto, 
on  the  ground  that  he  has  purchased  the  ves- 
selj  subject  to  the  lien  of  plaintiff's  mortgage ; 
C,  in  his  defense,  avers  that  the  mortgage  was 
void  under  our  statute  of  frauds,  and  that  he 
now  held  the  vessel  discharged  from  the  same. 
Held,  that  the  mortgage  was  a  valid  lien,  and 
that  the  record  of  the  mortgage  was  sufiBdent 
notice  thereof  to  C.  (Mitchell  y.  Steelman, 
8  Oal.  363.) 
Cited  2  Wash.  439. 

Mortgage  of  steamship,  sale  hr  receiver 
pendente  lite.    See  Mortgages,  1022. 

Conflict  between  state  and  federal  law  as  to 
mortgage  of.    See  Constitutional  Law,  60. 

.  38.  Where  a  sale  of  a  vessel  is  made,  part 
cash,  and  the  balance  of  the  purchase  money 
to  be  paid  upon  delivery  by  the  vendor  to  the 
vendee  of  a  good  title  and  register  of  the  ves- 
sel, to  recover  the  balance  the  vendor  must 
show  an  offer  on  his  part  to  comply  with  the 
agreement.    (Fowler  v.  Rsk,  12  Cal.  112.) 

39.  Sale  of  vessel  of  United  States  at  sea 
forfeits  her  national  character,  unless  the 
new  owner  pursues  all  the  requisites  of  the 
law  to  obtain  a  new  registry  within  five  days 
after  ker  arrival  in  a  port  of  the  United 
States.    (Davidson  v.  Gorham,  6  Cal.  343.) 

40.  Where  the  new  owner  under  a  sale  of  a 
vessel  at  sea  mortgaged  the  vessel  while  still 
at  sea,  neither  the  bill  of  sale  nor  the  mort- 
gage being  registered  at  the  port  of  depar- 
ture where  the  vessel  was  r^stered,  held, 
that  the  mortgage  was  good  against  attaching 
creditors  of  the  new  owner,  who  levied  im- 
mediately on  her  arrival,  neither  party  taking 
the  requisite  steps  to  obtain  a  new  registry, 
as  the  vessel  had  lost  her  national  character, 
and  was  therefore  not  subject  to  the  provi- 
sions of  the  law  requiring  the  registry  of  sales 
and  mortgages.  (Davidson  v.  Gorham,  6  CaL 
348.) 

41.  The  registry  of  the  bill  of  sale  and 
mortgage  at  tne  expected  port  of  arrival  be- 
fore her  arrival,  it  seems,  in  no  way  affects 
the  question  of  the  national  character  of  a  ves- 
sel, which  was  sold  and  mortgaged  by  the 
new  owner  while  at  sea.  (Davidson  y.  Gor- 
ham, 6  Cal.  843.) 

42.  The  r^istration  of  vessels  is  not  com- 
pulsory upon  their  owners,  it  being  a  privilege 
and  advantage,  of  which  they  may  or  may 
not  avail  themselves,  as  they  choose.  (David- 
son  V.  Gorham,  6  Oal.  343.) 

43.  Where  the  master  of  a  vessel  was  one- 
third  owner,  and-  all  his  right,  title,  and 
interest  in  the  vessel  had  been  sold  under 
execution  against  him,  held,  that  the  pur- 
chaser of  his  one-third  interest  was  not 
entitled  to  supersede  the  master  in  the  com- 
mand of  the  vessel,  nor  deprive  him  of  the 
possession  thereof.    (Loring  v.  Illsley,  1  Cal, 

44.  The  transfer  of  a  minority  interest  in  a 
vessel  by  virtue  of  a  sale  under  execution 
does  not  confer  upon  the  purchaser  any  more 
extensive  control  than  the  execution  debtor 
himself  enjoyed ;  and,  as  a  general  rule,  the 
majority  of  owners  can  control  not  only  the 
employment  and  destination  of  a  vessel,  but 
also  the  appointment  of  a  person  to  take 
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charge  of  her  as  master.  It  does  not  alter  the 
case  that  the  debtor  was  the  master  of  the 
vessel,  for  his  right  to  the  possessioa  and 
command  is  not  the  subject  of  sale  on  execa- 
tion.  (Loring  t.  lUaley,  1  Cal.  24.) 
45.  Judgment  having  been  obtained  against 

A,  who  was  master  and  one-third  owner  of  a 
certain  bark  for  the  sum  of  two  thousand  dol- 
lars in  the  court  of  first  instance,  and  his  in- 
terest having  been  sold  and  purchased  by  B, 
held,  that  a  further  judgment  rendered  in  a 
subsequent  proceeding,  ordering  that  the 
possession  of  the  bark,  should  be  delivered  to 

B,  was  erroneous.  (Loring  v.  Ulsley,  1  Cal. 
24.) 

Cited  22  Cal.  222. 

.46.  Where  a  contract  stipulated  for  the  de- 
livery of  a  vessel,  but  designated  no  particular 
place  for  such  delivery,  held,  that  a  notice 
of  a  readiness  to  deliver  must  be  treated  un- 
der the  contract  as  an  actual  delivery.  (Al- 
bretson  v.  Hooker,  6  Cal.  176.) 

Power  of  master  to  sell  vessel.  See  ante, 
VIIL 

Liquidated  damages  in  agreement  to  give 
good  title  to  ship.    Bee  Damages,  31. 

Xin.  Fretrht,  ud  <tnesttoiu  Belatlng  to. 

47.  Delivery  of  goods  by  the  master  and 
payment  of  freight  by  the  owner  are  concur- 
rent acts,  and  neither  party  is  bound  to  per- 
form his  part  of  the  shipping  contract,  unless 
the  other  is  ready  to  perform  the  correlative 
act.    (Frothingham  v.  Jenkins,  1  Cal.  42.) 

48.  Where  it  appears  clearlv  from  a  charter 
party  that  the  intention  of  tne  owner  of  the 
ship  and  the  charterer  is  that  the  former 
shall  have  no  Uen  on  the  freight,  but  shall 
give  a  personal  credit  to  the  charterer,  the 
former  loses  his  right  of  lien  on  the  cargo,  and 
can  look  only  to  the  personal  responsibility  of 
the  charterer  for  the  pavment  of  the  hire  of 
the  vessel.    (Brown  v.  Howard,  1  Oal.  423.) 

49.  Lien  on  cargo  for  freight  attaches  the 
moment  the  goods  are  received  for  the  pur- 
pose of  carriage.  (Hayes  v.  Campbell,  66  Cal. 
421.) 

60.  IJen  of  shipowner  for  freight  is  not  af- 
fected by  the  fact  that  he  bad  chartered  the 
ship  for  the  voyage  where  he  still  retains 
the  possession,  command,  and  navigation  of 
the  ship.    (Hayes  v.  Campbell,  66  Cal.  421.) 

61.  If  a  shipowner  rightfully  obtains  pos- 
session for  the  purpose  of  carriage  he  is  enti- 
tled to  retain  possession  until  his  duty  in 
relation  to  it  has  been  discharged,  or  if  from 
any  cause  the  carriage  was  mspensed  with 
until  his  lien  upon  it  had  been  extinguished 
by  pajnnent  of  the  freight  and  charges,  or  its 
equivalent.    (Hayes  v.  Campbell,  65  Cal.  421. ) 

62.  Insolvency  of  the  charterers  of  a  vessel 
before  the  vessel  was  laden  and  had  "  broken 
ground,"  but  after  the  wheat  had  been  placed 
on  board,  does  not  extinguish  the  lien  of  the 
shipowner  for  freight,  and  he  is  not  bound  to 
reload  and  deliver  the  wheat  to  the  owner 
without  tender  or  payment  of  the  freight. 
(Hayes  v.  Campbell,  55  Cal.  421.) 

53.  Master  of  ship  has  lien  on  cargo  for 
freight,  and  is  not  bound  to  deliver  to  a  con- 
signee any  part  of  the  goods  specified  in  a  bill 


of  lading,  until  the  whole  freight  is  paid ;  and 
an  offer  to  give  good  security  for  the  payment 
of  the  freight  is  not  sufQcient  to  compel  a  de- 
livery by  the  master.  (Frothingham  v.  Jen- 
kins, 1  Cal.  42.) 

64.  Delivery  of  part  of  the  goods  mentioned 
in  one  bill  of  lading  to  the  consignee  does  not 
defeat  a  lien  on  the  remainder  for  the  whole 
freight  unpaid.  (Frothingham  v.  Jenkins,  1 
Car42.) 

55.  A,  a  merchant  in  Boston,  shipped  by 
one  bill  of  lading  certain  merchandise  to  San 
Francisco,  consigned  to  B,  who  was  the  mere 
agent  of  A,  the  owner.  On  arrival  part  of 
the  merchandise  was  delivered  and  part  of 
the  freight  paid;  but  the  agent,  being  unable 
to  raise  funds  to  {Mty  the  whole  nreight,  offered 
to  give  good  security  for  the  payment  thereof 
in  case  the  master  would  make  delivery, 
which  offer  the  master  refused  to  accept. 
Held,  that  the  master  had  a  lien  on  all  the 
goods  mentioned  in  the  same  bill  of  lading  for 
the  entire  freight;  that  part  delivery  was  no 
waiver  of  his  lien  on  the  remainder  of  the 
goods  for  the  unpaid  balance  of  freight,  and 
that  an  offer  to  give  good  security  for  pay- 
ment of  the  freight  could  not  divest  the  mas- 
ter's lien.  (Frothingham  v.  Jenkins,  1  Cal. 
42.) 

56.  Where  it  was  agreed  in  a  charter  party 
that  a  vessel  should  be  chartered  for  fifteen 
months,  at  two  thousand  dollars  per  montli, 
to  be  employed  in  the  Pacific  trade,  and  that 
the  payments  for  the  hire  of  the  vessel  should 
be  made  semi-annually  in  the  city  of  New 
York,  held,  that  the  owner  of  the  vessel  had 
lost  his  rigtit  of  lien  on  the  cargo  for  the  non- 
payment of  the  sum  stipulated  in  the  charter 
p^y.    (Brown  v.  Howard,  1  Cal.  423.) 

67.  In  an  action  for  freight  money,  brought 
in  the  courts  of  this  state,  it  is  not  a  sufficient 
answer  to  set  up  that  the  vessel  has  been 
libeled,  for  the  nondelivery  of  freight,  in  the 
district  court  of  the  United  States.  Both  ac- 
tions may  proceed  at  the  same  time,  witiiout 
the  fear  or  danger  of  any  collision  or  clashing 
of  jurisdiction.  (Russell  v.  Alvares,  5  CaL 
48.) 

BS.  Contracts  for  carrying  freight  form  no 
exception  to  the  ^neral  rule  of  law,  that 
where  money  is  paid  by  one  party  in  consid- 
eration of  an  act  to  be  done  by  another,  and 
the  act  is  not  done,  the  money  so  paid  mav 
be  recovered  back.  (Beina  t.  Cross,  6  (kS. 
29.) 
Cited  6  Cal.  370. 

59.  If  freight  is  paid  in  adyanoe  on  a  char^ 
ter  party,  and  the  voyage  is  not  accomplished 
by  reason  of  thi;  loss  of  the  vessel  at  sea,  the 
freight  advanced  may  be  recovered  back. 
(Keing  v.  Cross,  6  Cal.  29.) 

60.  Advanced  freight  can  be  recovered  back 
by  the  charterer,  in  case  of  the  loss  of  the  ship 
or  nonperformance  of  the  voyage,  wbeti^er  by 
the  fault  of  the  mast  r  or  not.  And  this  is 
the  rule  in  England,  as  well  as  in  this  couu« 
try.    (Lawson  v.  Worms,  6  Cal.  365.) 

61.  If  factor  ships  wheat  in  his  own  name 
he  is,  aa  to  the  shipowner,  the  owner  of  the 
wheat  in  the  absence  of  any  knowledge  that 
it   belonged   to  another  party.    (Hayes  v. 
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Campbell,  65  Cal.  421,  cited  65  Cal.  477 ;  Green 
V.  OampbeU,  65  Cal.  477.) 

62.  In  an  action  of  claim  and  deliverer, 
brought  by  the  actual  owner  of  the  property 
claimed,  against  the  master  of  a  vessel,  who 
had  no  knowledge  or  notice  of  any  other  owner 
of  said  property  than  the  factor  or  merchant, 
who,  having  ostensible  authority  to  make, 
did  make  the  shipment  thereof,  in  the  ueaal 
course  of  business,  as  his  own,  the  recovery 
will  be  subject  to  the  terms  of  such  shipment. 
(Green  v.  Campbell,  52  Cal.  586.) 

Cited  56  Cal.  424;  61  Cal.  420. 

63.  In  such  case  the  master  of  the  vessel 
has  a  lien  upon  the  propert;^  in  his  possession 
for  proper  charges  and  freights.  (Green  v. 
Campbell,  62  Cad.  586.) 

liability  of  master  for  delivery  of  freight 
without  orders.    See  ante,  VIII. 

Freight.    See  Common  Carriers,  III,  4. 

Breach  of  coniract  to  furnish  freight,  dam- 
ages  for.    See  Damages,  1, 1. 

SHORE. 

See  Wharves. 
Title  to  seashore.    See  Mexican  Lands,  416. 
Belongs  to  state  bv  virtue  of  sovereignty. 
See  Public  Lands,  III,  1. 
Boundary,    shore    as.     See    Boundaries, 

n,6. 

Inclosure  of  beach.  See  Swamp  and  Over- 
flowed Lands,  IL 

Sale  of.  See  Swamp  and  Overflowed  Lands, 
78,74. 

SHOBTHAin)  BEPOBTBBS. 

Statutes  relating  to  repealed  by  code.  See 
Jury  and  Jurors,  380. 

0£Scial  reporter,  attendance  before  grand 
jury.    See  Jury  and  Jurors,  XVTI,  7. 

1.  The  superior  courts  in  the  city  and 
county  of  San  Francisco  have  power  to  fix 
and  order  paid  the  com^nsation  of  phono- 
graphic reporters  in  crimmal  cases,  and  it  is 
the  duty  of  the  treasurer  of  the  city  and 
county  to  pay  the  same  upon  the  order  of  the 
oonrt.    (Ex  parte  Reis,  64  Cal.  233.) 

Cited  71  CaL  634,  636;  83  Cal.  366;  91  Cal. 
870,  871. 

2.  The  superior  court  of  San  Francisco  has 
power  to  fix  and  order  paid  phonographic 
reporters  in  criminal  cases.  (Ex  par^e  Reis, 
64  Ctel.  283.) 

Cited  71  OaL  684;  83  Cal.  366;  91  CaL  870, 

871. 

S.  The  compensation  of  a  shorthand  repor- 
ter, who  acts  under  appointment  of  a  justice 
of  the  peace  in  taking  down  testimony  given 
before  nim  as  a  committing  magistrate,  may 
be  fixed  by  the  magistrate  after  the  services 
are  rendered,  under  the' terms  of  subdivision 
6  of  section  869  of  the  Penal  Code,  not  exceed- 
ing the  compensation  allowed  such  reporters 
in  the  superior  courts  under  section  274  of  the 
Code  of  (3ivil  Procedure,  as  it  stood  before  the 
unconstitutional  amendment  thereof  of  March 
21,  1885.  The  action  of  such  magistrate  is 
judicial,  and  not  legislative,  and  the  board  of 
Bupervisors  is  not  required  to  allow  or  settle 
the  claim,  or  supervise  the  action  of  the  mag- 
istrate. It  is  the  duty  of  the  county  auditor 
to  draw  his  warrant  on  the  treasurer  for  the 


amount  properly  allowed  by  the  magistrate 
on  his  certificate  and  order,  and  he  may  be 
compelled  bv  mandamus  to  perform  such 
duty.    (McAllister  v.  Hamlin,  83  Cal.  861.) 

4.  Section  869  of  the  Penal  Code,  as 
amended  March  8,  1881,  provides  that  a  com- 
mitting magistrate  may  order  the  testimony 
and  proceedings  to  be  taken  down  in  short- 
hand in  all  examinations  of  persons  accused 
of  crime,  and  for  that  purpose  may  appoint  a 
shorthand  reporter.  Ana  section  2  of  the 
amending  act  provides  that  the  reporter's  fees 
shall  be  paid  out  of  the  treasury  of  the  county, 
or  the  city  and  county,  on  the  certificate  oi 
the  committing  magistrate;  but  there  is  no 
provision  fixing  the  reporter's  fees,  or  au- 
thorizing the  magistrate  to  fix  them.  In  .a 
proceeding  by  a  reporter  employed  by  a  mag- 
istrate under  this  provision  to  compel  the 
cotmty  treasurer  to  pay  the  petitioner  Ms  fees 
as  certified  by  the  magistrate,  held,  that  in 
the  absence  of  amr  law  prescribing  tiie  fees 
which  the  plaintiff  was  entitled  to  charge  for 
his  services,  the  certificate  of  the  magistrate 
that  services  were  rendered  did  not  constitute 
a  demand  upon  the  county  treasury  which  the 
treasurer  was  bound  to  pay.  (Fox  v.  lindley, 
57  Cal.  650.) 

6.  Where  a  shorthand  reporter  has  volun- 
tarily taken  shorthand  notes  in  an  action 
without  demanding  a  deposit  from  the  parties 
to  the  action,  and  the  trial  in  which  he  took 
the  notes  has  terminated  and  judgment  has 
been  entered,  he  stands  in  no  more  favorable 
relation  than  that  of  a  creditor  to  the  parties 
to  the  action  for  the  amount  of  his  fees ;  and 
the  judge  of  the  trial  court  has  no  power  to 
refuse  to  settle  a  bill  of  exceptions  in  order  to 
enforce  the  payment  of  the  reporter's  fee  bv 
the  appellant,  and,  if  he  has  so  refused,  will 
be  compelled  by  mandamus  to  settle  the  bill. 
(James  v.  McOann,  93  Cal.  513.) 

Staying  proceedings  until  fees  of  are  paid. 
See  Jury  and  Jurors,  265. 

Act  providing  that  judge  shall  fix  salary  is 
void.    See  (institutional  Law,  277. 

Fees  of.    See  Costs,  III,  4,  c 

6.  For  the  purpose  of  impeaching  B.,  a  wit- 
ness for  the  prosecution,  the  witness  D.  was 
introduced  b}[  the  defendant,  who  testified  as 
to  what  the  witness  B.  swore  to  on  the  former 
trial  in  reference  to  certain  points ;  and  the 
defendant,  also  for  the  same  purpose,  read  in 
evidence  the  reporter's  notes  of  a  portion  of 
the  testimony  of  B.  on  a  former  trial,  after  the 
reporter  had  testified  that  it  was  a  correct 
transcript  of  B's  testimony.  Afterward,  for 
the  purpose  of  contradictiDg  the  evidence  of 
D.,  tne  prosecution  were  permitted  to  read  in 
evidence,  over  the  objection  of  the  defendant, 
that  the  notes  were  not  certified  to  as  correct, 
the  portion  of  the  reporter's  transcript  of  B's 
evidence  that  referred  to  the  points  in  his 
evidence  as  to  which  B.  had  testified.  Held» 
there  was  no  error.  (People  v.  Morine,  61 
Cal.  367.) 

Certified  notes  placed  on  same  footing  as 
deposition.    See  Criminal  Law,  615. 

Statute  as  to  time  of  filing  notes  is  directory. 
See  Criminal  Law,  616. 

Failure  to  direct  filing  of  notes,  immaterial 
error.    See  Appeals,  Xf,  12,  j. 
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AuthenticatiQn  or  identification  of  notes  of. 
See  Appeals,  VI,  6,  d,  £. 

Notes  of  as  statement  on  appeaU  See  Ap> 
peals,  VI,  2. 

Notes  of  as  evidence.  See  Appeals,  875; 
Oriminal  Law,  XVIII,  14,  j ;  Eviaence,  IX, 
10. 

Transcripi  of  evidence.  See  Evidence,  481, 
etieq. 

Testimony  of,  when  hearsay.  See  Evi- 
dence, 484. 

SICK  BENEFITS. 
See  Unincorporated  Associations,  YL 

8IDEWALXS. 

Bee  Streets,  V. 

8IEBRA   COUNTT. 

Collection  of  poll  taxes  in.    See  Taxation,  862. 

SldNATUBE. 

1.  Affixing  of  seal  of  the  court  is  a  sufficient 
adoption  by  the  clerk  of  a  printed  signatore. 
(Ligare  y.  California  Sontbem  B,  B.  Co.,  76 
Oai.  «10.) 

Printed  signature.  See  Pleading  and  Prac- 
tice, VIII,  6;  Streets,  214. 

Signing  by  printed  fac  simile.    See  Bonds, 

Or* 

Mark,  signing  by.    See  Bills  ancl  Notes,  U, 
3;  Contracts,  I,  2,  b. 
Signature  afi&zed   by  third   person.     See 

1^6eCi8|  7. 

Signature  to  verification  is  a  sufficient  sign- 
ing.    See  Mechanics'  Liens,  300. 

Affidavits,  signature  to.    See  Affidavits. 

Bonds,  signing  of.    See  Bonds,  1, 1. 

Bond,  conditional  signing  of.  -See  Surely- 
ihip,  I. 

Bond,  failure  of  cosurety  or  principal  to 
Bgn.    See  Suretyship,  I. 

Contract  of  conveyance  signed  by  vendor 
onlv.    See  Vendor  and  Vendee,  1, 1. 

Cent  -      -       - 


2.b. 


atract,   signing  of.     See  Contracts,  I, 


Deed,  signature  to.    See  Deeds,  11,  2. 

Indictment  or  information,  signature  to. 
See  Criminal  Law,  XIV,  5. 

Patent,  signature  to.  See  Public  Lands, 
XX,  1. 

Petition  in  bankruptcy,  siniature  to.  See 
Bankruptcy  and  Insolvency,  v  I,  3,  c. 

StipnlatiooB,  who  to  sign.  See  Stipula- 
tiona,  I. 

Trustee,  dgnature  oL  See  Trust  and  Tms- 
tee8,IL 

Wills,  signature  to.    See  Wills,  IV. 

Memorandum  under  statute  of  frauds,  sign- 
isgof.    See  Statute  of  Frauds,  III. 

Findings,  signing  of.    See  Findings,  IIL 

Judgment,  signing  of.  See  Judgments, 
11,(1. 

Special  verdict,  gignatine  to.  See  Verdict, 
62. 

Tearing  away  signature  from  a  will.    See 

Wius,  xn.       ^^ 

Official,  judicial  notice  of.  See  Judicial 
Sottoe,  21,  et  seq. 

OtRdal,  what  sufficient  as.  See  Mexican 
Lands,  449. 

Verdict  aa  to  validity  of,  rarely  interfered 
vith.    See  Appeals,  2538. 


Gtennineness  of.  See  Lost  or  Destroyed  In- 
Btruments,  5. 

SILK  CDI/rUBE. 

1.  The  second  section  of  the  act  of  1868. 
"for  the  encouragement  of  silk  culture," 
shows  that  the  act  of  1866,  on  the  same  sub- 
ject, was  not  repealed  for  all  purposes;  but 
so  much  of  it  was  left  in  force  aa  was  for  the 
benefit  of  those  who  had,  at  the  time  of  the 
passage  of  the  act  of  1868,  already  planted 
mulberry  trees  under  the  encouragement  of 
the  act  of  1866.  (Attorney  General  v.  State 
Board  of  Judges,  38  Cal.  291.) 

2.  By  the  act  of  1866  it  was  the  intention  of 
the  legislature  to  give  for  each  farm  or  assem- 
blage of  mulberry  trees,  of  the  age  of  two 
yearSj  amounting  to  five  thousand  or  more,  a 
premium  of  two  hundred  and  fifty  dollars. 
(Attorney  General  v.  State  Board  of  Judges, 
88  Cal.  291.) 

3.  Under  that  act  the  state  board  of  judges 
had  no  jurisdiction  to  allow  a  premium  for 
a  half  of  a  plantation ;  or  to  subdivide  a  plan- 
tation, and  denominate  each  subdivision  a 
plantation,  and  award  a  premium  therefor. 
(Attorney  General  v.  State  Board  of  Judges, 
88  Cal.  291.) 

Cited  41  Cal.  177. 

SINDICO. 

Attestation  of  will  by.    See  Wills,  2S. 

8ISTEB  STATES. 

Judgments  oL    See  Judgments,  X  X I TT. 

SLiNDEB. 
I.  Wh»t  Words  »r«  AetlonRble. 
n.  PnbUcatlon  of. 
m.  Pleadings  in  Aetions  for. 
IT.  Constrnotioa  of  Words  Used. 
T.  Evidence. 
TI.  Jngtlflcatlon. 
Til.  Damages  in. 
Tm.  Seonrity  for  Costo. 
IX.  Slander  of  Titlo. 
libel.    See  Libel. 

In  1^1  proceedings.  See  Privil^ied  Com- 
munications, 9, 10. 

Arrest  on  charge  of .  See  Malicious  Prosecu- 
tion, 3. 

Instruction  aa  to  defense  in  slander.  See 
Instructions,  96. 

I.  What  Words  are  AetionaUe. 

1.  Slanderous  words  which  impute  to  plain- 
tiff a  want  of  chastity  are  actionable  per  ae. 
(Hitchcock  V.  Caruthers,  82  Cal.  623.) 

2.  To  falsely  speak  of  a  married  woman  as 
the  paramour  of  a  man  not  her  husband  im- 
ports to  her  a  want  of  ciiastity,  and  is  slander- 
ous per  se.  (McKinney  v.  Roberts,  68  Cal. 
102.) 

8.  Where  the  words  proved  to  have  been 
spoken  by  the  defendant  clearly  impute  a 
want  of  chastity  they  are  actionable  per  set 
and  evidence  of  a  witness  that  he  understood 
from  such  language  that  the  defendant  in- 
tended to  impute  to  the  plaintiff  a  want  of 
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chastity,  if  error,  is  without  injury.    (Preston 
T.  Frey,  91  Oal.  107.) 

4.  The  action  was  brought  to  recover  dam* 
i^es  for  an  alleged  slander.  The  complaint 
averred  that  the  defendant  said  of  and  con- 
cerning the  plaintiff  that  "she  was  a  bad 
woman,  and  that  yon  had  better  have  noth- 
ing  to  do  with  her  case,  as  it  is  a  very  bad 
one ;  that  she  had  not  lived  with  her  husband 
for  two  years  previous  to  his  death,  and  that 
she  was  the  cause  of  her  husband's  death; 
that  she  bad  driven  him  to  drinking,  and  that 
her  husband  fell  while  drunk  and  was  killed." 
It  was  further  alleged  that  the  words  signified, 
and  were  understcxxi  bv  the  bearer  to  mean, 
that  the  plaintiff  had  deserted  her  husband, 
and  had,  prior  to  his  death,  led  an  uncha;;te 
life,  and  had  become  enceinte  while  living 
apext  from  him,  and  that  such  bad  conduct 
on  her  part  drove  him  to  drinking,  and  caused 
his  death.  Held,  that  the  complaint  stated  a 
cause  of  action.  (Kedrolivansky  v.  N  iebaum, 
70  Oal.  216.) 

6.  The  words  "  Ton  are  a  thief  and  whore," 
when  spoken  of  a  person,  are  actionable  per 
se.    (Pmk  T.  OaUnich,  61  Cal.  420.) 

0.  The  words  "he  is  a  thief,"  spoken  by 
one  person  of  another,  impute  a  crime  pun- 
ishable by  law,  and  are  actionable  per  se. 
(Smullen  v.  Phillips,  92  Oal.  408.) 

7.  In  an  action  for  slander  the  complaint 
alleged  that  the  defendant,  in  the  presence 
and  hearing  of  the  plaintiff  and  other  parties 
—naming  them — sxKtke  of  and  concerning  the 
plaintiff,  falsely  and  maliciously,  the  foTlow- 
mg  words,  viz:  "  You  are  a  thief;  you  make 
your  money  by  stealing."  Held,  that  a  cause 
of  action  was  stated,  as  the  words  were  action- 
able per  se.  (Rhodes  v.  Naglee,  66  Cal. 
677.) 

8.  The  words  "von  thief,"  "  you  swindler," 
"you  scoundrel,'' " you  want  to  swindle  me 
out  of  my  money,"  alleged  in  the  complaint  to 
have  been  danderously  spoken  in  the  presence 
of  others  by  defendant,  of,  to,  and  concern- 
ing plaintiS  as  the  secretary  of  a  corpora- 
tion of  which  defendant  was  president,  and 
for  the  purpose  of  injuring  plaintiff  in  his 
said  office,  and  to  have  l^n  meant  to  be 
understood,  and  to  have  been  actually  under- 
stood by  those  who  heard  them,  as  charging 
plaintiff  with  having  committed  theft  as  such 
secretary,  are  actionable,  and  cannot  upon 
demurrer  be  construed  as  merely  imputing  to 

Slaintiff  a   desire  to  swindle.     (Frolich    r. 
IcKieman,  84  Oal.  177.) 

9.  In  an  action  for  slander  where  words  are 
churged  to  have  been  spoken  of  and  concern- 
ing a  defendant,  as  a  clerk  or  tradesman, 
which  it  is  alleged  was  his  profession,  it  is 
unnecessary  to  allege  special  damages.  (But- 
ler V.  Howes,  7  Cal.  87.) 

Cited  84  OaL  180. 

n.  Pvblieatloii  «f. 

10.  A  communication  from  a  husband  to 
his  wife,  not  made  in  the  presence  of  a  third 
person,  does  not  constitute  a  publication 
within  the  meaning  of  the  law  of  slander. 
(Sesler  v.  Montgomery,  78  Cal.  486.) 

Proof  of  publication,  variance.   Bee  i>oat,  31, 


m.  PlesdlHSB  In  Aetloiu  for. 

11.  A  complaint  which  shows  that  plaintiff 
is  an  infant  of  seventeen  years,  who  sues  by 
a  guardian  ad  litem,  and  averring  that  cer- 
tain slanderous  words  imputing  a  want  of 
chastity  were  spoken  of  her  as  a  girl,  and 
charged  her  with  being  kept  b^  a  man  of 
different  family  name  as  his  mistress,  suffi- 
ciently shows  that  plaintiff  is  an  unmarried 
woman,  and  not  the  wife  of  the  man  whose 
name  is  connected  with  her  in  the  alleged 
slanders.  (Hitchcock  v.  Caruthers,  82  Cal. 
623.) 

12.  An  allegation  that  the  defamatory 
words  spoken  of  the  plaintiff  "were  false" 
implies  malice  on  the  part  of  the  defendant, 
and  it  is  not  neceseory  to  allege  in  the  com- 
plaint, or  to  establish  by  proof  in  the  first 
mstance,  that  the  words  were  spoken  with 
malice.    (Harris  y.  Zanone,  93  Cal.  69.) 

13.  A  complaint  in  an  action  of  slander, 
which  alleges  that  the  defendant,  at  a  speci- 
fied time  and  place,  in  the  presence  and  hear- 
ing of  divers  persons,  spoke  the  words  "  She 
is  a  damned  thief,"  of  and  concerning  the 
plaintiff,  is  sufficient,  and  need  not  allege  that 
the  words  charged  to  have  been  spoken  were 
understood  by  those  who  heard  them  to  refer 
to  the  plaintiff.  (Harris  v.  Zanone,  93  Cal.  69.) 

14.  Where  words  charged  to  have  been 
spoken  are  libelous  in  themselves,  and  are 
uttered  in  the  vernacular  of  those  to  whom 
they  are  addressed,  it  is  not  necessary,  in  an 
action  of  slander,  to  make  any  other  aver- 
ment than  that  they  were  spoken  "of  and 
concerning  the  plaintiff,"  nor  to  allege  that 
they  were  understood  by  the  hearers  to  apply 
to  the  plaintiS.  (Harris  v.  Zanone,  93  CaL 
69.) 

16.  The  common-law  rules .  as  to  the  re- 
quirements of  pleading  in  an  action  of  slander 
as  respects  the  inducement  and  colloquium, 
are  dispensed  with  by  section  460  of  the  Code 
of  Civil  Procedure,  so  far  as  they  show  that 
the  defamatory  words  applied  to  the  plaintiff, 
though  the  averments  necessary  in  common- 
law  pleading,  to  show  the  meaning  of  the 
words,  must  still  be  made.  (Harris  T.Zanone, 
93  Oal.  69.) 

16.  The  actionable  words  bein^  in  the  ver- 
nacular of  the  place  of  publication,  and  un- 
ambiguous, an  allegation  that  they  were 
understood  by  the  persons  who  heard  them 
to  have  been  applied  to  the  plaintiff  is  unnec- 
essary.   (Rhodes  v.  Naglee,  66  Cal.  677.) 

17.  A  complaint  which  allegee  that  "in  a 
certain  discourse  which  the  defendant  had  in 
the  presence  of  divers  good  and  worthy  per- 
sons the  defendant  fabely  and  maliciously 
spoke  of  and  concerning  the  plaintiff  "  certain 
false  and  malicious  words,  specifically  set  oat 
in  the  complaint,  which  imputed  a  want  of 
chastity  to  her  in  the  use  of  her  first  name, 
"meaning  this  plaintiff,"  sufficiently  shows 
that  the  persons  to  whom  the  slanderous 
words  are  alleged  to  have  been  spoken  knew 
that  they  were  spoken  of  and  concerning  the 
plaintiff.  (Hitchcock  t.  Caruthers,  82  Oal. 
523.) 

Averment  of  use,  application,  and  under- 
standing of  words.    See  post,  27,  28. 
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18.  If  the  words  oaed  are  not  libelons  in 
tltemselvee,  or  ii  theyr  have  Bome  occult  mean- 
ing or  local  a^niQcation,  and  require  proof  to 
determine  their  meaning  or  to  show  that  they 
are  libelous,  or  if  .they  are  words  in  a  foreign 
language,  it  is  necessary  to  make  such  allega- 
tion of  their  meaning  as  will  show  them  to  be 
actionable.    (Harris  t.  Zanone,  93  Cal.  G9.) 

19.  When  the  complaint  in  an  action  for 
slander  contains  allegations  sufficiently  show- 
ing that  the  words  spoken  of  the  plaintiff  by 
the  defendant  are  actionable  it  ia  not  neces- 
sary to  allege  special  damages.  (Frolich  t. 
HcKieman,  84  Cal.  177.) 

Special  damages  need  not  be  alleged  where 
words  spoken  A  one  in  his  occupation.  See 
ante,  L 

20.  In  an  action  for  dander  the  complaint 
alleged  on  information  and  belief  that  on  a 
certain  day  the  defendant  spoke  in  the  pres- 
ence of  certain  named  persons  the  slanderous 
words  complained  of.  Held,  that  the  allega- 
tion was  sufficient.  (HcKinney  T.  Roberts, 
88  CaL  192.) 

21.  In  an  action  of  slander,  where  the  com- 
plaint alleged  that  the  defendant  said  of  the 
plaintiff,  "  He  is  a  thief,"  and  the  testimony 
at  the  trial  showed  that  the  defendant's  words 

were,  "  That  thieving  son  of  a ,  he  stole 

two  thousand  five  hundred  dollars  from  me, 
and  I  can  prove  it,"  and  the  plaintifi  amended 
his  complaint  bv  inserting  the  words  proved, 
in  lieu  of  those  declared  on,  the  amended  com- 
plaint does  not  state  a  new  cause  of  action. 
(Smnllen  r.^hUlips,  92  Cal.  408.) 

22.  Refusal  to  strike  from  answer  allegation 
of  mitigating  circumstances  which  came  to 
the  knowledge  of  the  defendant  after  the 
speaking  of  the  defamatory  words,  is  not  a 
prejudicial  error  if  the  court  subsequently 
mstract  the  jury  not  to  consider  such  circum- 
stances in  mitigation.  (Barkly  t.  Oofieland, 
74  CaLl.)  ^  r^ 

23.  The  defendant  may  withdraw  a  charge 
made  a^^inst  the  reputation  of  the  plaintiff 
in  bis  original  answer,  and  by  permission  of 
the  court  file  an  amended  answer  leaving  out 
the  objectionable  matter ;  and  thereafter  the 
plaintiff  may  be  prohibited  from  showing  that 
such  a  charge  had  been  thus  preferred  and 
attempted  to  be  established  by  eTidenoe. 
(Moms  V.  Lachman,  68  Cal.  109.) 

Cited  77  Oal.  343,  344. 

24.  In  an  action  for  slander  for  speaking 
words  actionable  per  se  an  allegation  in  the 
complaint,  that,  before  the  speaking  of  the  al- 
leged slanderous  words,  the  plaintm  had  sus- 
tained a  good  name  and  reputation  among  his 
neighbors  is  superfluous,  and  need  not  be 
denied;  but  if  denied,  and  no  attempt  is  made 
to  prove  the  allegation  untme,  it  does  not 
aggravate  the  slander  or  authorize  the  jury  to 
add  to  the  amount  of  damages.  (Pink  v.  Gat- 
anicb,  61  Oal.  420.) 

Allegations  in  answer  as  aggravation  of 
damages.    See  post,  VII. 

Repetition  of  words,  necessity  of  pleading. 
See  post,  36,  38. 

Repetition  of  words,  damages  on.    See  post, 


(Complaint  shows  cause  of  action  when. 
See  ante,  I. 

Admissions  of  falsity  of  charge  in  pleadings. 
See  poet,  80. 


IV.  CoBBtracttoii  of  Vorda  Used. 

25.  In  an  action  of  slander,  the  words  used 
being  ambiguous,  their  meaning  is  for  the 
jury  to  determine.  (Kedrolivansky  t.  Kie- 
baum,  70  Cal.  218.) 

Auctions  aa  to  meaning  of  words.  Sea 
ante,  IlL 

?.  ErldeBce. 

20.  In  an  action  for  slander,  where  the 
complaint  shows  that  the  words  spoken  were 
not  actionable  per  se,  and  alleges  extraneoua 
facts  showing  their  slanderous  meaning,  the 
plaintiff  must  prove  such  extraneous  facts, 
and  the  defendant  may  give  evidence  to  the 
contrary  under  a  general  deniaL  (Nideverv. 
HaU,  67  Cal.  79.) 

27.  In  such  a  case  the  plaintiff  must  aver 
and  prove  that  the  words  were  actually  used 
in  their  actionable  sense,  and  were  applied  to 
him,  and  that  the  hearers  so  understood  them. 
Upon  this  latter  point  the  testimony  of  the 
hearers,  as  to  how  they  understood  the  words, 
is  admissible.    (Nidever  v.  Hall,  67  Cal.  79.) 

28.  It  is  admissible,  in  actions  of  slander,  to 
aver  and  prove  that  words  which  have  a 
covert  meaning  were  intended  to  defame,  and 
were  so  understood  by  those  who  heard  them. 
(Chamberlin  v.  Vance,  61  Oal.  76.) 

Cited  67  Cal.  83;  93  Oal.  69. 

Evidence  as  to  understanding  of  words  ac- 
tionable per  se.    See  ante,  3. 

29.  The  allegation  that  the  libelous  words 
were  spoken  "  of  and  concerning  the  plaintiff" 
is  an  issuable  fact,  as  was  the  colloquium  un- 
der the  common  law,  and,  if  deniea,  must  be 
established  at  the  trial  by  evidence  of  any 
extrinsic  facts  showing  the  application  to  the 
plaintiff  of  the  defamatory  matter.  (Harria 
v.  Zanone,  93  Oal.  69.) 

80.  Where  the  answer  in  an  action  for  slan- 
der admits  that  the  words  spoken  were  falsa 
it  is  error  to  instruct  the  jury  that  the  plain- 
tiff must  prove  that  they  were  false.  (Burke 
V.  Mascanch,  81  Cal.  302.) 

31.  An  allegation  that  the  defendant  had 
spoken  the  defamatorv  words  "in  the  pres- 
ence and  hearins  of  divers  good  and  worthy 
persons"  is  but  the  formal  averment  of  a  pul> 
lication,  and  proof  of  the  publication  in  the 
presence  of  one  person  satisfies  the  averment, 
without  a  literal  proof  aa  alleged.  (Harris  v. 
Zanone,  93  Oal.  69.) 

82.  In  actions  for  slander  It  is  not  neces- 
sary to  show  that  the  slanderous  words  were 
spoken  on  the  precise  day  alleged  in  the  com- 
plaint.   (NorriB  V.  Elliot,  39  Oal.  72.) 

33.  When  the  answer  denies  that  the  slan- 
derous words  were  spoken  at  the  time  and 
place  alleged,  or  at  any  other  time  or  place, 
and  the  statute  of  limitations  is  not  pleaded, 
it  is  not  error  to  admit  proof  of  the  speaking 
of  the  words  at  any  time  oefore  the  commence- 
ment of  the  action.  (Norris  v.  Elliot,  39  Oal. 
72.) 

34.  ITpon  the  trial  of  an  action  for  slander 
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in  charging  plaintiS  with  being  interested  in 
the  larceny  of  certain  cattle  entries  of  the 
plaintiff  in  his  books,  showing  that  he  bad 
put  down  therein  the  cattle  he  was  charged 
to  have  stolen,  as  having  been  purchased  by 
him,  are  not  admissible  in  evidence  in  his 
favor,  as  a  litigant  is  not  permitted  to 
Btrengthen  his  case  by  his  own  declarations, 
whether  written  or  verbal.  (Barkly  t.  Oope- 
land,  86  Cal.  483.) 

86.  Proof  of  the  repeating  of  the  words 
after  soit  bronght  is  admissible  to  show 
malice.    (Norria  v.  Elliot,  89  Cal.  72.) 

86.  It  is  always  competent,  in  an  action  for 
defamation,  to  prove  a  repetition  of  slanderous 
charges  for  the  purpose  of  showing  malice, 
and  it  is  wholly  unnecessary  to  plead  the 
repetition  of  the  words.  (Preston  y.  Frey,  91 
Oal.  107.) 

87.  In  an  action  for  slander  evidence  is  in- 
admissibls  on  behalf  of  the  plaintiff  of  utteiv 
ances  by  the  defendant  other  than  those 
alleged  in  the  complaint;  and  the  refusal  to 
strike  out  sach  evidence  apon  the  motion  of 
the  defendant  is  error.  Bv  Bharpstein,  J., 
Faterson,  J.,  and  McFarland,  J.,  concurring. 
(Stem  V.  Loewenthal,  77  Cal.  840.) 

88.  It  may  be  shown  upon  cross-examina- 
Uon  of  the  defendant  that  similar  statements 
to  those  charged  were  made  by  the  defendant 
prior  to  the  date  of  the  uleged  slander. 
(Preston  r.  Frey.  91  Oal.  107.) 

39.  In  an  action  of  slander  words  substan- 
tially the  same  as  those  declared  on,  spoken 
bv  the  defendant  after  the  commencement 
of  the  action,  are  admissible  in  evidence  on 
the  question  of  malice,  but  the  plaintiff  can 
recover  no  additional  damages  for  such 
words.    (Chamber lin  v.  Vance,  61  Cid.  76.) 

40.  Evidence  for  the  plidntiff  respecting  the 
threats  of  the  defendant  to  ruin  the  plaintiff's 
reputation  is  admissible  for  the  purpose  of 
establishing  malice.  (Harris  y.  Zanone,  93 
Oal.  69.) 

Malice,  evidence  of,  neoesrity  oL  See 
ante,  12. 

41.  In  an  action  for  slander,  it  is  compe- 
tent, upon  the  question  of  damages,  to  prove 
the  number  and  ages  of  the  plaintiJS's  chil- 
dren ;  but  not  that  they  are  dependent  upon 
the  plaintiff  for  support.  (Oahill  v.  Murpny, 
94  (M.  29.) 

42.  In  an  action  for  damages  for  slander, 
where  the  com  plaint  alleged,  and  the  evidence 
showed,  that  the  slanderous  words  consisted 
in  charging  the  plaintiff,  falsely  and  mali- 
ciously, with  an  attempt  to  commit  the  crime 
of  arson,  and  the  evidence  showed  that  the 
plaintiff  was  a  defenseless  woman  with  four 
children,  three  of  whom  were  minors,  and 
the  jury  returned  a  verdict  in  favor  of  the 
plaintiB  for  twelve  hundred  dollars,  although 
the  prayer  of  the  complaint  was  for  ten 
thousand  dollars,  the  error  of  the  court  in 
jpermitting  the  plaintiff  to  show  how  many  of 
ner  children  were  dependent  upon  her  for 
support  cannot  be  said  to  be  error  prejudicial 
to  the  defendant,  in  view  of  the  enormity  of 
the  charge,  the  situation  of  the  parties,  and 
the  small  amount  of  damages  awarded. 
(Cahill  V.  Murphy,  94  Cal.  29.) 


43.  On  the  trial  of  the  action  the  plaintiff 
may  prove,  in  a^igravation  of  damages,  that 
he  was  a  married  man  and  had  a  family. 
(Rhodes  v.  Nagleo,  66  Oal.  677.) 

Cited  60  OaL  630 ;  94  Cal.  31. 

44.  In  an  action  for  slander  evidence  M 
the  financial  standing  of  the  defendant  is  ad- 
missible on  behalf  of  the  plaintiff.  (Barkly  t. 
Oopeland,  74  Cal.  1.) 

46.  The  alleged  slander  consisted  in  calling 
the  plaintiff  a  thief  and  scoundrel.  At  the 
trial  the  defendant  testified  that  at  the  time 
he  used  the  language  he  believed  that  his 
property  had  b^n  stolen.  Held,  that  the 
evidence  was  admissible  as  tending  to  show 
the  good  faith  of  the  defendant  and  in  mitiga> 
tion  of  damages.  (Morris  v.  Tiachman,  68 
Cal.  109.) 

46.  Testimonv  offered  by  the  defendant  for 
the  purpose  of  showing  the  animus  of  the 
plaintiff  in  brinsing  the  action,  to  the  effect 
that  the  plaintin  had  l>e80ught  certain  per- 
sons to  endeavor  to  secure  testimony  in  her 
behalf,  is  properly  rejected  by  the  court,  ss 
it  would  not  affect  her  right  of  recovery. 
(Harris  v.  Zanone,  93  Cal.  69.) 

47.  Upon  a  trial  for  slander  in  nttering  a 
false  charge  of  theft  evidence  offered  by  the 
defendant  to  show  that  a  third  person  had 
represented  to  the  defendant  that  ne  iiad  lost 
money  from  his  pocket  while  the  plaintiff  was 
in  the  employ  of  the  defendant,  without  any 
offer  to  show  that  such  person  had  in  fact  lost 
any  money,  is  hearsay,  and  inadmissible. 
(Harris  t.  Zanone,  93  Oal.  69.'> 

48.  In  an  action  for  slander  evidence  that 
the  slanderous  statements  made  by  the  de- 
fendant were  matter  of  common  report  is 
altogether  inadmissible.  Such  report  is  not 
regarded  in  law  as  a  mitigating  drcumstance. 
(Preston  v.  Frey,  91  Oal.  107.) 

49.  In  an  action  of  slander  for  words  spoken 
accusing  the  plaintiff  of  a  crime  evidence  on 
behalf  of  the  defenduit  that,  bv  commoa 
rumor,  the  plaintiff  was  suspected  of  having 
been  guilty  of  the  crime  charged  against  him 
is  not  admissible.  (Ohamberlui  ▼.  Vance,  61 
Oal.  76.) 

60.  In  an  action  for  slander  for  chargii^  the 
plaintiff  with  being  interested  with  an  alleged 
confederate  in  stealing  certain  cattle,  evidence 
of  an  attempt  made  by  the  plaintiff  to  get  his 
confederate  to  steal  other  cattle  in  fulflUment 
of  a  general  understanding  between  them  f« 
the  Uieft  of  cattle,  is  admissible  ia  support  of 
the  plea  of  justification,  as  tending  to  show  the 
relations  existing  between  them.  (Baddy 
V.  C}opeland,  74  Oal.  1.) 

61 .  In  an  action  of  slander  for  words  spotai 
in  the  presence  and  hearing  of  the  plamtifc, 
and  immediately  after  the  defendant  had  ut- 
tered the  slanderous  words  theplaintiff  rejJied 
to  them,  which  reply  the  |4amtiff  offered  to 
prove  on  the  trial,  and  the  court  refused  to 
hear  such  proof,  held,  that  such  ruling  of  the 
court  was  error,  as  the  reply  might  have  qual- 
ified or  explained  the  slanderous  words,  or 
shown  in  what  sense  they  were  utter^,  « 
might  have  even  admitted  their  truth.  (Bra* 
ley  V.  Gardner,  10  Cal.  371.) 

62.  In  action  of  slander  in  charging  plain- 
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tiff  with  being  interested  in  the  larceny  of 
certain  cattle,  where  the  plaintiS  testified 
that  he  veld  a  certain  amount  to  the  owner  of 
the  cattle  stolen,  evidence  of  a  suit  to  recover 
inch  amoont,  bixtugbt  against  the  thief  after 
the  cattle  were  stolen  and  the  thief  waa  ar- 
rested, ia  inadmissible,  as  the  transaction  was 
no  part  of  the  res  gestae.  (Barkiy  v.  Cope- 
land,  86  Gal.  483.) 

Plea  of  justification,  evidence  necessary  tP 
support.    Bee  poet,  VL 

63.  When  a  witness  for  defendant  has 
impeached  plaintiff's  general  reputation  for 
chastity,  andj  on  cross-examination,  testified 
without  objection  that  he  iiad  seduced  plain- 
tiff,  and  had  come  from  another  county  to 
testify  against  plaintifi,  and  on  re-examina- 
tion  testifies  fmrtber,  without  objection,  to 
particular  acts  of  illicit  intercourse  with  plain- 
tiff, it  is  competent  and  admissible  for  plain- 
tiff, in  rebuttal,  to  testify  tliat  she  was  not 
acquainted  with  the  witness,  and  tliat  he  had 
never  offered  or  suggested  any  improper  lib- 
erties. The  plaintifi  had  a  right  to  show  that 
the  witness  came  from  a  place  beyond  the 
reach  of  a  subpoena  to  voluntarily  testifr  to 
his  own  undue  intimacy  with  her,  and  to 
show,  by  express  testimony  if  she  could  that 
his  statement  was  absolutely  false.  (Hitch- 
cock V.  Oaruthers,  82  Oal.  523.) 

Variance,  amendment  of  complaint.  See 
ante,  21. 

Evidence  of  conversation  with  confederate. 
See  Conspiracy,  8. 

Evidence  of  allegations  in  answer  supeiv 
seded  by  amendment.    See  ante,  23. 

Impeachment  of  witness  on  immaterial 
Blatter.    See  Witnesses,  322. 

TI.  JastlfleatlOB* 

54.  If  the  defendant,  in  an  action  for  slan- 
derous words  in  which  a  crime  ia  imputed  to 
the  plaintiff,  justifies  on  the  ground  that  they 
were  true,  he  must  prove  the  plaintiff  guilty 
of  the  crime  imputed  to  liim,  by  testimony 
sufficient  to  convict  him  of  the  crime  on  a 
criminal  trial.  (Merk  v.  Gelahaeuser,  60  Cal. 
631.) 

Evidence  of  similar  thefts  in  support  of  plea 
ti.   See  ante,  60. 

Til.  DamagM  In. 

66.  If  the  defendant,  in  an  action  of  slander, 
in  his  answer  alleges  matters,  which,  if  true, 
would  tend  to  show  that  the  plaintifi  was 
guilty  of  the  crime  charged  in  the  slanderous 
words,  and  if  he  does  not  believe,  and  has  no 
reason  to  beUeve,  such  alleged  matters  are 
true,  the  jury  may  consider  such  allegations 
as  showing  continuing  and  express  malice, 
and  as  matter  in  aggravation  of  damages. 
(Chamberlin  v.  Vance,  61  Cal.  76.) 

Allegations  of  answer  do  not  aggravate 
danu^es,  when.    See  ante.  III. 

56.  Where  the  complaint  charges  but  a 
tingle  publication,  the  plaintiff  is  only  entitled 
to  recover  damages  therefor,  and  is  not  en- 
titled to  recover  damages  sustained  by  the 
utterance  of  simiUu'  words  on  other  occasions, 
which  may  be  proven  merely  to  show  malice ; 
and  it  is  not  error  for  the  trial  court  to  refuse 


to  compel  the  plaintifi,  at  the  close  of  the 
testimony,  to  elect  which  of  the  pubUcations 
was  the  original  and  which  the  repetitions. 
(Harris  v.  Zanone,  93  Cal.  69.) 

Repetition  of  slanderous  words,  damages  for. 
See  ante,  39. 

67.  Mental  sufiering  entitles  the  plaintifi 
to  compensation  in  an  action  for  alander,  and 
such  suffering  may  be  increased  and  the 
damages  consequently  enhanced  by  the  fact 
that  the  members  of  the  plaintiff's  family 
would  suffer  by  reason  of  the  disgrace  im- 
posed upon  the  plaintiff  by  the  slanderous 
charge.    (Cahill  v.  Murphy,  94  Cal.  29.) 

68.  In  an  action  for  slander,  where  express 
malice  is  shown,  the  amount  of  damages  to  be 
awurded  is  within  the  just  discretion  of  the 
jury,  and  their  verdict  will  not  be  disturbed, 
unless  the  amount  awarded  is  so  grossly  ex- 
cessive as  to  shock  the  moral  sense,  and  raise 
a  reasonable  presumption  that  the  jury  was 
under  the  influence  of  passion  or  prejudice. 
(Harris  v.  Zanone,  93  Cal.  59.) 

59.  A  verdict  of  five  thousand  dollars,  in 
an  action  for  slander  in  uttering  a  false  charge 
of  theft  against  the  plaintiS,  will  not  be  set 
aside  upon  appeal  as  excessive,  where  the 
record  does  not  disclose  any  thing  from  which 
it  could  be  said  that  the  damages  were 
awarded  under  the  influence  of  prejudice 
or  paasion,  though  the  amount  may  appear 
larger  than  the  facts  demanded.  (Harris 
V.  Zanone,  93  Cal.  69.) 

60.  A  verdict  for  the  plaintiff  of  three 
thousand  dollars  held  excessive,  where  the 
slander  consisted  in  a  charge  of  theft,  and 
where  the  evidence  of  the  defendant,  though 
it  did  not  show  justification,  did  show  strong 
circumstances  of  mitigation.  (Rhodes  v. 
Naglee,  66  Oal.  677.) 

Special  damaees  need  not  be  alleged  where 
woraa  actionable.    See  ante,  IIL 

TUX.  Seenrlty  for  Costs. 

61.  The  failure  of  the  plaintiff  in  an  action 
for  slander  to  file  an  undertaking  for  costs 
before  the  issuance  of  the  summons,  as  pro- 
vided in  the  act  of  March  23,  1872,  does  not 
deprive  the  court  of  jurisdiction.  And  a  dis- 
missal of  the  action  on  account  of  such  failure 
is  erroneous,  when  a  proper  undertaking  is 
on  file  at  the  time  the  motion  to  dismiss  is 
made.  (Stinson  v.  Carpenter,  78  Cal.  671.) 
Cited  98  Cal.  426. 

62.  The  act  of  March  23, 1872,  concerning 
actions  for  libel  and  slander,  requiring  a  writ- 
ten undertaking  to  be  filed,  on  tne  part  of  the 
plaintiff,  for  the  payment  of  coete,  and  pro- 
viding that  an  action  commenced  without  the 
filing  of  the  undertaking  shall  be  dismissed, 
requires  that  the  sureties  must  be  residents 
within  the  county  where  tbeaction  is  brought, 
and  an  undertaking  1^  sureties  who  reside  in 
another  county  is  defective,  and,  if  no  other 
undertaking  is  filed,  or  offered  to  be  filed,  a 
motion  by  tne  defendant  to  dismiss  the  action 
is  properly  granted.  (Smith  v.  McDermott, 
93  Cal.  421.) 

63.  The  act  of  March  23,  1872,  concerning 
actions  for  Ubel  and  slander,  was  not  repealed 
by  the  Code  of  Civil  Procedure,  passed  on 
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March  11, 1872.  A  subeequent  act  is  not  re- 
pealed by  a  prior  one.  (Smith  t.  McDermott, 
93  Cal.  421.) 

64.  The  act  ci  March  23,  1872,  concerning 
actions  for  libel  and  slander,  is  not  a  local  or 
special  law,  within  the  meaning  of  subdivision 
8  of  section  25  of  article  IV,  and  section  1  of 
article  XXII  of  the  constitution,  prohibiting 
the  passage  of  local  or  special  laws  regulating 
the  practice  of  courts  of  justice,  and  was  not 
repealed  by  the  adoption  of  the  constitution. 
(Smith  T.  McDermott,  93  Oal.  421.) 

IX.  Slander  of  Tltte. 

66.  An  action  for  slander  of  title  is  only 
maintainable  by  one  who  possesses  an  estate 
or  interest  in  real  or  personal  property,  {gainst 
one  who  maliciouslv  comes  forward  and  falsely 
denies  or  impugns  nis  title  thereto,  if  thereby 
damage  follows  to  the  plaintiff.  (Edwards  ▼. 
Burris,  60  Oal.  167.) 

66.  A  caution  published  against  purchasing 
certain  land  from  the  plaintiff  on  the  ground 
that  he  had  obtained  the  title  to  the  land  by 
fraud  f  om  the  defendant  has  no  mark  of 
malice  accompanying  it.  It  was  just  such  a 
notice  as  every  freeman  and  freeholder  would 
be  justified  in  making,  if  the  circumstances 
raised  a  strong  presumption  that  a  fraud  had 
been  attempted  upon  him  to  get  possession  of 
his  estate.    (McDaniel  t.  Baca,  2  Cal.  826.) 

67.  An  action  for  slander  of  title  will  lie 
against  one  who  &lsely  and  maliciously  dis- 
parages the  title  of  another  to  property,  real 
or  personal,  and  thereby  causes  him  some  spe- 
cial pecuniary  loss  or  damage,  as  the  direct 
and  natural  result  of  the  words  s^ken ;  and, 
in  order  to  maintain  the  action,  it  is  necessary 
to  establish  each  of  these  facta.  (Burkett  t. 
GrifiBth,  90  Oal.  632.) 

68.  Words  spoken  disparagingly  of  property, 
however  false  or  malicious,  are  not  m  them- 
selves actionable,  onless  special  pecuniary 
damage  has  resulted  therefrom  as  the  direct 
and  natural  result  of  the  utterance  of  the 
words;  and  it  is  necessary^  in  an  action  for 
slander  of  title,  to  allege  in  the  complaint, 
distinctly  and  particularly,  the  facts  which 
show  wherein  the  ^intiff  has  sustained  such 
special  damage.  (Burkett  t.  QrifiSth,  90  Cal. 
632.) 

69.  In  an  action  for  slander  of  title,  as  in 
all  other  cases  dependent  upon  special  dam- 
age, there  must  be  both  injurv  and  damage 
as  conditions  of  recovery.  The  slanderous 
words,  false  in  fact  and  maliciously  uttered, 
constitute  the  injurjr  and  give  the  right  of  ac- 
tion, and  the  pecuniary  damage  sustained  is 
the  measure  of  recovery.  (Burkett  v.  Griffith, 
90  Oal.  632.) 

70.  If  the  words  were  uttered  after  a  sale 
was  completed,  or  agreed  upon  and  contracted 
for,  so  as  to  give  the  plaintiff  a  contract  capa- 
ble of  being  enforced,  he  does  not  suffer  any 
actionable  damase  from  their  utterance,  al- 
though the  purchaser  was  thereby  deterred 
from  carrying  out  his  agreement  or  induced 
to  violate  it.  (Burkett  v.  Griffith,  90  Cal. 
682.) 

71.  If  the  plaintiff  has  sustained  any  dam- 
age in  consequence  of  the  refusal  of  any  persons 


to  perform  their  lawful  contracts  with  him.  it 
is  damage  which  may  be  compensated  in  ao* 
tions  i^inst  those  persons,  and  the  law  snp- 
poees  that  in  such  actions  the  plaintiff  would 
receive  a  full  indemnity;  and  he  has  no  right 
of  action  against  a  defendant  whose  words, 
however  false  and  malidous,  have  induced 
the  other  contracting  party  to  violate  such 
agreement.  (Burkett  v.  Griffith,  90  Cal.  632.) 
72.  A  complaint  alle^g  as  the  only  special 
damage  to  the  plaintiff  resulting  from  the 
words  of  the  defendant  that  an  intending  pur- 
chaser was  informed  of  his  words,  and  with- 
drew his  offer  to  purchase,  and  not  alleging 
that  the  defendant  ever  made  or  antborued 
any  statements  to  such  purchaser  or  in  his 
presence,  fails  to  show  that  the  special  dam- 
age is  the  natural  and  direct  result  of  the  de- 
fendant's statements.  The  defendtmt  is  not 
liable  for  the  subsequent  repetition  of  the  al- 
leged slanderous  words  by  anotitier,  without 
his  direction  or  authority.  (Burkett  v. 
Griffith,  90  Cal.  682.) 

78.  If  the  plaintiff  has  released  the  par- 
chaser  from  tne  obligations  of  his  contract,  or 
does  not  desire  to  enforce  the  same,  whatever 
damage  he  has  suffered  is  the  result  of  his 
own  voluntary  act,  and  cannot  be  visited  upon 
the  defendant.  (Burkett  v.  Griffith,  90  Cal. 
632.) 

74.  If  a  complaint  for  slander  of  title  fails 
to  show  affirmatively  that  the  plaintiff  had 
title  or  interest  in  the  property  at  the  time  of 
the  alleged  tort  a  demurrer  to  it  is  properly 
sustain^  (Edwards  v.  Burris,  60  (Jal.  167, 
161.) 

76.  A  complaint  alleging  defamatory  state- 
ments by  the  defendant,  to  the  effect  that  the 
plaintiff  had  broken  the  covenants  of  leases 
attached  to  the  complaint  as  exhibits,  con- 
taining an  option  to  purchase,  and  that  plain- 
tiff had  forfeited  all  rights  thereunder,  and 
averring  that  he  had  a  leasehold  interest,  with 
option  and  privilege  of  purchasing,  but  not 
directly  allying  the  nature  or  extent  of  his 
leasehold  interest,  or  the  terms  of  his  option, 
or  what  were  the  covenants  of  his  leases,  or 
the  nature  of  his  rights  thereunder,  and 
showing  these  matters  of  snbetanoe  only 
argumentativelv,  by  inference  from  the  con- 
tents of  the  exhibits,  fails  to  show  that  the 
statements  and  declarations  conld  have  caused 
any  damage  or  injury  to  the  plaintiflE.  (Bark* 
ett  V.  Griffith,  90  OaL  632.) 

76.  The  allegation  that  the  defendant  had 
stated  that  he  would  not  sell  the  liuids  de- 
scribed in  leasee  from  him,  held  by  tiie  plain- 
tiff, which  contained  an  option  to  purchase, 
cannot  be  r^arded  as  a  slander  of^  title,  es- 
pecially if  it  18  not  alleged  that  an  intending 
purchaser  was  informed  of  such  statement 
(Burkett  v.  Griffith,  90  Cal.  682.) 

77.  When  the  complaint  avers  an  offer  to 
purchase  from  a  third  persouj  and  an  accept- 
ance of  the  offer  by  the  plaintiff,  and  that 
through  the  words  spoken  by  defendant  such 
third  person  was  intimidated,  dissuaded,  and 
deterred  from  carrying  out  bis  agreement 
with  plaintiff,  it  will  be  construed  against  the 
pleader,  as  intended  to  aver  a  complete  and 
executed  contract  of  purchase  ana  sale  be- 
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tween  the  plaintifi  and  such  third  person. 
(Barkett  v.  Griffith,  90  Cal.  532.) 

78.  The  action  will  only  lie  by  reason  of  pre- 
jndioe  in  a  eale ;  and  in  order  to  show  that  the 
words  uttered  have  caused  injury,  it  is  gen- 
erally necessary  to  aver  and  show  that  they 
were  uttered  pending  some  treaty  or  public 
auction  for  sale  of  the  property,  and  that 
thereby  some  intending  purchaser  was  pre- 
vented from  bidding  or  competing.  (Barkett 
T.  Griffith,  90  Cal.  682.) 

79.  It  is  necessary  for  the  plaintiS  to  set 
forth  and  describe  in  his  complaint,  in  direct 
terms,  the  property  respectine  which  the  de- 
famatory statements  were  made,  as  well  as  to 
aver  title  thereto,  so  that  it  may  be  shown 
wherein  the  defendant  had  done  nim  any  in- 
jury.   (Borkettv.  Griffith,  90  Gal.  532.) 

80.  In  an  action  to  recover  damages  tar 
slander  of  title,  the  defendant  is  entitled  to  a 
nonsuit,  if  the  evidence  shows  that  the  exist- 
ence of  the  title  alleged  to  have  been  slan- 
dered is  in  dispute  in  a  prior  action  between 
the  parties  brought  for  the  purpose  of  deter- 
mining their  rights.  (Thompson  v.  White,  70 
Gal.  13S.) 

81.  It  was  error  for  the  court  to  instruct  the 
jury  "that  when  a  person  injuriously  slanders 
the  title  of  another,  malice  is  presumed."  It 
was  also  error  to  instruct  them  th  at  fraud  could 
not  be  presumed,  but  may  be  established  by 
circumstances,  but  not  of  a  light  character. 
The  circumstances  must  be  of  a  most  conclu- 
■ive  nature.    (McDaniel  v.  Baca,  2  Cal.  326.) 

82.  In  an  action  for  slander  of  title  in  pnb- 
lishing  a  notice  warning  persons  against  pur- 
chasing certain  land  from  plaintifi  on  the 
gronnd  that  he  had  obtained  it  from  the  de- 
fendant through  fraud,  it  is  error  in  the 
court  below  to  refuse  to  instruct  the  jury  that 
if  they  believed  the  receipt  specified  m  the 
deed,  for  three  thousand  dollars,  was  obtained 
by  fraud,  they  were  authorized  to  find  for  the 
defendant.  No  case  in  the  history  of  juris- 
prudenoe  will  sustain  that  ruling.  (MclMniel 
T.Baca,  2  Gal.  326.) 

8I.A5DEB  OF  TITLE. 

See  Slander,  IX. 

SLAUCIHTEK-HOUSES. 

Ordinances  prohibiting.  See  Ordinancea, 
IV,  7,  g.    , 

Preventing  access  to.    See  Nuisances,  66. 

Begulation  of.  See  Constitutional  Law, 
438,439. 

SLAYEBT. 

Marriage  between  master  and  slave.  See 
Marriage  and  Divorce,  40. 

N atore  of,  efiect  of  ceding  territory.  See 
International  Law,  S. 

1.  The  constitution  of  the  United  States 
recognizes  a  property  in  slaves,  and  the  insti- 
tution is  a  social  and  political  one.  (Ez  parte 
Perkins,  2  Gal.  424.) 

2.  Is  the  whole  power  to  legislate  on  the 
subject  of  fngitives  from  labor  vested  in  Con- 
gress, query?  (Ex  parte  Perkins,  2  Cal.  424.) 

3.  If  the  constitution  of  the  state  does  abol- 
ish slavery,  and  affirm  the  Mexican  law,  and 
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if  she  have  the  power  to  control  her  own  in- 
ternal police  as  fully  before  as  after  her  recog- 
nition Dy  the  other  states,  yet  it  does  not 
follow  that  upon  her  admission  into  the  Union 
she  will  have  any  authority  to  impair  the  ob- 
ligation of  rights  subsisting  under  the  federal 
constitution.  (Ex  parte  Perkins,  2  Cal.  424.) 
Cited  9  Cal.  169. 

4.  If  the  slaveholder  had  authority  to  bring 
his  slaves  here  under  the  constitution  of  the 
United  States,  the  right  could  not  be  abridged 
or  controlled  until  the  admission  of  Califor^ 
nia  as  an  independent  state  by  Congress.  (Ex 
parte  Perkins,  2  Cal.  424.) 

5.  The  act  of  April  15,  1852,  concerning 
fugitives  from  labor,  is  not  an  ex  ]>OBt  facto 
law.  It  impairs  no  right,  nor  does  it  consti- 
tute the  refusal  to  return  to  servitude  a  crime ; 
it  simply  provides  for  the  departure  of  slaves 
brought  here  before  a  certain  period.  (Ex 
parte  Perkins,  2  Cal.  424.) 

6.  Act  of  April  16, 1862,  concerning  fngitives 
from  labor,  does  not  impair  the  obligation  of 
contracts.  The  state  has  entered  into  no  con- 
tract with  free  n^roes,  fugitives,  or  slaves,  by 
providing  by  her  constitution  that  slavery  or 
involuntary  servitude  shall  not  exist  within 
her  limits,  which  would  prevent  her,  on  proper 
occasion,  from  removing  them.  (Ex  parte 
Perkins,  2  Cal.  424.) 

7.  Nor  does  the  act  of  April  15, 1862,-ooncem- 
ing  fugitives  from  labor,  impair  the  constitu- 
tional right  of  trial  by  jury.  The  rights  of  the 
slave  are  not  determined  by  the  arrest  and  com- 
mitment, nor  by  the  examination  on  the  writ 
of  habeas  corpus.  The  right  to  trial  by  jury 
is  secured  in  all  cases  involving  questions  of 
liberty,  property,  or  punishment.  (Ex  parte 
Perkins,  2  (Jal.  424.) 

8.  State,  in  exercise  of  her  police  power, 
may  expel  from  her  limits  slaves  brought 
here  voluntarily  by  their  owners  before  the 
state  was  admitted  into  the  Union.  (Ex  parte 
Perkins,  2  Cal.  424.) 

9.  By  virtue  of  their  police  power,  the  states 
possess  jurisdiction  to  arrest  and  restrain 
fugitive  slaves,  and  to  remove  them  from 
their  borders,  bat  not  so  as  to  obstruct  the 
owner  in  reclaiming  his  slave  under  the  con- 
stitution of  the  United  States.  (Ex  parte 
Perkins,  2  Gal.  424.) 

10.  The  exeidse  by  the  states  of  powers 
similar  to  the  power  exercised  in  aiding  the 
reclamation  of  fugitive  slaves  has  been  ac- 
quiesced in  for  ^ears,  as  in  cases  of "  fugitives 
from  justice,"  in  the  authentication  of  rec- 
ords, etc.,  in  which  the  powers  exercised  by 
the  United  States  and  the  states  are  concur- 
rent.   (Ex  parte  Perkins,  2  Cal.  424.) 

11.  In  aiding  the  owner  in  the  reclamation 
of  his  slave,  the  state  acts  in  virtue  of  its  te]> 
ritorial  jurisdiction  over  the  subject.  (Ex 
parte  Perkins,  2  Gal.  424.) 

12.  Marriage  of  master  with  his  female 
slave  amounts  to  relinquishment  of  his  right 
to  hold  her  as  a  slave  and  manumits  her. 
(Pearson  v.  Pearson,  61  Cal.  120.) 

13.  Whether  a  slave  becomes  ipso  facto  free 
by  his  owner  taking  him  voluntarily  into  a  free 
state,  and  whether  the  master's  control  does 
not  cease  for  the  want  of  positive  law  author- 
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izing  its  exercise,  query?    (Ex  parte  Perkins, 
2  Cal.  424.)     , 

14.  The  owner  of  slaves  in  Mississippi 
brought  them  voluntarily  into  California  be- 
fore the  adoption  of  the  constitution  by  the 
state.  The  slaves  asserted  their  freedom,  and 
for  some  months  were  engaged  in  business  for 
themselves.  Afterward  the  act  of  April  15, 
1852,  was  passed  by  the  legislature,  the  fourth 
section  of  which  in  substance  enacts  that 
slaves  who  had  been  voluntarily  introduced 
into  the  state  before  the  adoption  of  the  con- 
stitution, and  who  refused,  npou  the  demand 
of  their  owner,  to  return  to  the  state  where 
they  owed  labor,  etc,  should  be  deemed  to  be 
fugitives  from  labor;  and  gave  the  owner  the 
same  remedies  for  their  reclamation  as  are 
provided  for  the  recovery  of  such  fugitives. 
The  owner,  under  the  provisions  of  the  above 
act,  brought  them  before  a  justice  of  peace 
who  allowed  the  claim  of  tne  owner,  and 
ordered  them  into  his  custody.  The  slaves 
then  petitioned  for  this  writ  of  habeas  corpus, 
which  came  before  the  supreme  court ;  and, 
after  hearing  the  case,  the  court  ordered  that 
the  writ  be  dismissed,  and  the  slaves  re- 
manded to  their  owner.  (Ex  parte  Perkina,  2 
Oal.  424.) 

15.  The  intention  of  the  fourth  section  of 
the  act  April  20, 1862,  was  simply  to  place  the 
person  to  whom  it  relates  m  the  category  of 
lugitives  from  labor,  extending  the  provisions 
of  the  law  over  them ;  but  to  diange  their  ac- 
tual status  was  a  power  alike  beyond  the 
power  and  intention  of  the  legislatoie.  (Ex 
parte  Perkins,  2  Cal.  424.) 

16.  The  visible  acts  of  a  party  most  be  taken 
as  the  only  test  of  his  intentions,  in  deciding 
whether  he  is  entitled  to  be  considered  a  mere 
visitor,  of  which  fact  his  declarations  consti- 
tute no  evidence.  (Matter  of  Archy,  9  Gal. 
147.) 

17.  The  privileges  extended  to  visitors  can- 
not be  extended  to  those  who  come  for  both 
business  and  pleasure.  A  mere  visitor  is  one 
who  comes  only  for  pleasure  or  health,  and 
who  engages  in  no  business  while  here,  and 
remains  only  for  a  reasonable  time.  If  the 
party  engage  in  any  business,  or  employ  his 
slave  in  any  business,  except  as  a  personal  at- 
tendant upon  himself  or  family,  then  the 
character  of  viator  is  lost,  and  his  slave  is  en- 
titled to  freedom.  (Matter  of  Archy,  9  Oal. 
147.) 

18.  This  role  admits  of  no  exception  upon 
the  ground  of  necessity  or  misfortune,  or  it 
wouM  introduce  uncertainty  and  complexity, 
and  lead  the  courts  into  profitless  investiga- 
tions. The  pecuniary  condition  of  the  party 
is  di£Bcult  of  proof,  and  will  not  be  inquired 
into;  nor  will  the  rule  be  relaxed  to  meet  the 
hardsfaipa  of  a  particular  case.  (Matter  of 
Archy,  9  Oal.  147.) 

19.  Where  the  facts  show  that  the  delay  of 
the  visitor  was  unavoidable,  the  fact  of  his 
eng(^ing  in  labor,  in  order  to  support  himself 
during  his  necessary  detention,  does  not  divest 
his  rights  under  the  law  of  comity.  (Matter 
of  Archy.  »  Oal.  147.) 

20.  The  character  of  immigrant  or  traveler, 
bringing  with  him  a  slave  into  this  state, 
must  Iwt  so  long  as  it  is  necessary,  by  the 


ordinary  modes  of  travel,  to  accomplish  a 
transit  through  the  state.  Nothing  but  acci- 
dent or  imperative  necessity  could  excuse  a 
greater  delay.  Something  more  than  mere 
ease  or  convenience  must  mtervene  to  save  a 
forfeiture  of  property  which  he  cannot  hold 
as  a  citizen  oi  the  state  through  which  he  ia 
passing.    (Matter  of  Archy,  9  (jal.  147.) 

21.  Bat  visitors  for  health  or  pleasure  stand 
in  a  position  different  from  travelers  on  busi- 
ness, and  are  protected  by  the  law  of  comity. 
(Matter  of  Archy,  9  Cal.  147.) 

SUCKENS. 

Bee  Minefl  and  Mining,  XI,  9, 

SOCIETIES. 

See  Unincorporated  Aasociationfl. 
Beligioua.    See  Religious  Societies. 

S0LDIEB8. 

See  Military  (tempanies. 

Residents  are  not  citizens.    See  Aliena,  2. 
Right  of  to  vote.    See  Elections,  VI,  8. 

SOLDIER'S   ADDITIONAL   HOKESTEAD. 

See  Public  Lands,  XL 
Rights  under.    See  Public  Lands,  21S. 

SOLE  CORPORATIOKS. 

See  Corporations,  1, 2. 

SOLE  TBADEBS. 

See  Husband  and  Wife,  VL 

SOLVENT  CREDITS. 

Taxation  of.    See  Taxation,  IV,  8. 

SOirOXA  COUNTY. 

Act  to  fond  indebtedness  of.  See  Coontiea, 
66,  et  aeq. 

Statute  authorizing  superviBors  to  contract 
for  map.    See  Statutes,  192. 

Boundaries  of.    See  Counties,  81. 

SONOBA. 

Bonds  cL    See  Statute  of  limitatioiia,  108. 

SOTEBEieKTY. 

See  Eminent  Domain ;  International  Law. 

State,  sovereignty  of.  See  Oonatitational 
Law, I;  State,  2. 

1.  Sovereignty  is  a  term  used  to  express  the 
supreme  political  authority  of  an  independent 
state  or  nation.  Whatever  rights  are  essential 
to  the  existence  of  this  authority  are  rights  of 
sovereignty — as  the  right  to  declare  war,  to 
make  treaties  of  peace,  to  levy  taxes,  to  take 
private  property  for  public  uses,  termed  the 
right  of  eminent  domain.  (Moore  v.  Smaw, 
Fremont  v.  Flower,  17  CaL  199.) 

2.  In  this  country,  this  authority  is  vested 
in  the  people,  and  is  exercised  through  the 
joint  action  of  their  federal  and  state  govern- 
ments. To  the  federal  gwemment  is  dele- 
gated the  exercise  of  certain  rights  or  pow«:a 
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<rf  sovereignty;  and  the  exercise  of  all  other 
rights  of  sovereignty,  except  as  expressly 
prohibited,  is  reserved  to  the  people  of  the 
respective  states,  or  vested  by  tbem  in  their 
local  governments.  (Moore  y.  Bmaw,  Fro- 
mont  V.  Flower,  17  Oal.  199.) 

3.  Sovereignty  can  never  be  in  abeyance, 
and  until  there  was  some  local  government 
organized,  either  by  the  people  of  the  terri- 
tory or  some  other  competent  authority,  the 
United  States,  upon  the  doctrine  of  necessity, 
succeeded  to,  and  represented  the  sovemment 
of  Mexicoj  BO  far  as  the  same  could  be  exer- 
cised within  the  purview  of  the  constitution. 
(People  ex  lel.  Attorney  (Jeneral  v.  Folsom. 
6CaI.  373.) 

Lands  belonging  to  the  state  by  virtue  of. 
See  Public  Lands,  m,  1 ;  Swamp  and  Over- 
flowed Lands,  23. 

Effect  of  statute  trenching  upon  rights  of. 
See  Statutes,  YI. 

Ghange  of,  effect  on  laws.  See  Conflict  of 
Laws,  9  et  seq. 

Effect  of  ceding  territory.  See  Interna- 
tional Law,  4. 

BPAinSH  »BA5T8. 

See  Mexican  Lands. 

8PASISH  LAW. 

See  cross-references  under  Mexican  Law. 
Execution  of  will  tmder.    See  Wills,  lY. 

SPECLIL  ACTS. 

See  Constitutional  Law,  YIII,  14 ;  Guardian 
and  Ward,  Y,  6,  a:  Statutes,  YIU,  18. 

Creation  of  reclamation  district  by.  See 
Swamp  and  Overflowed  Lands,  XVII,  3,  c. 

Authorizing  change  of  venue.  See  Venue, 
n,  3. 

SPECLO.  ADMOI8TBAT0BS. 

See  Executors  and  Administratora,  XIL 

SPECIAL  CASES. 

Definition  of.    See  Definitions,  11. 

Courts  are  always  open  to  hear.  See 
Courts,  39. 

What  are.    See  Jurisdiction,  XII,  2> 

Condemnation  proceedings  are.  See  Emi- 
nent Domain,  107. 

Proceedings  to  determine  conflicting  land 
claims.    See  Public  Lands,  300,  301. 

Election  contests  are.  See  Elections,  186. 
186. 

Actions  to  enforce  mechanics'  liens.  See 
Mechanics'  Liens,  316. 

Forcible  enby  and  unlawful  detainer  cases. 
See  Forcible  ifntry  and  Unlawful  Detainer. 
146. 

Mandamus  proceedings  are  not.  See  Man- 
damns,  219. 

Insolvency  proceedings,  whether  are.  See 
Bankruptcy  and  Insolvency,  IV. 

Proceedings  to  determine  heirship.  See 
Estates  of  Deceased  Persona,  480. 

Proceedings  in  partition  are.  See  Partition. 
84. 

Jurisdiction  over.    See  Jurisdiction,  XII,  2, 

Appellate  jurisdiction  over.  See  Appeals, 
I.3,g. 


SPECIAL  DAMAGES. 

How  averred.    See  Damages,  Ym. 

SPECIAL  DEMUBBEB. 

See  Pleading  and  Practice,  X,  4. 

SPECIAL  DEinAL. 

Bee  Pleading  and  Practice,  IX,  18. 

SPECIAL  ELECTIOKS. 

See  Elections,  IL 

SPECIAL  ISSUES. 

See  Equity,  IV,  4. 

In  probate  courts.  See  Probate  Courts, 
22,  et  seq. 

Trial  of.  See  Pleading  and  Practice,  XX, 
13. 

Submission  of.    See  Verdict,  X 

R«alling  jury  to  submit.   See  Railroads,  91. 

Suit  for  divorce,  special  issues  in.  See 
Marriage  and  Divorce,  III,  4,  L 

SPECIAL  PBITILECIES. 

Laws  conferring.     See  Constitutional  Law. 
YUI,  9. 

SPECIAL  TENIBE. 

Bee  Jury  and  Jurors,  lY,  2. 

01  grand  jurors.  See  Jury  and  Jurors. 
XYU,  1. 

SPECIAL  TEBDICT. 

Conflict  between  and  general  verdict.    See 
Verdict,  X. 

SPECIFICATIOinS. 

In  building  contracts  and  recordini?  of.  See 
Building  Contracts,  I,  1;  I,  3,  b;  Mechanics' 
Liens,  lY,  2. 

Street  contract,  specifications.  See  Streets, 
XIV,  6. 

SPECIFIC  CONTBACT  ACT. 

See  Payment,  n,  8. 
Validity  of.    See  (Constitutional  Law,  YD!, 

SPECIFIC  DEVISES. 

See  Wills,  XI,  8. 

SPECIFIC  LEGACIES. 

See  Wills,  XI,  8. 

SPECIFIC  PEBF0BMA5CE. 
I.  Bight  of  Party  to;  Dnty  and  Dlsere* 

tion  of  Court. 
n.  Adequacy  of  Legal  Remedy,  EtTect  of. 
ni.  Kature  of  Contract  to  Entitle  Party 
to  Specific  Performance. 

1.  Faimesi  and  Beasonableneu, 

2.  Mutuality. 

8.  AdeqiMcy  of  Contideration, 
4.  Certainty  and  Completeneu  of  Conr 
tract. 
IT.  Particular  Contracts. 

1.  Contraett  of  Agents. 

2.  Contractt  of  Deceased  Persotu. 
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8.  Contractt  of  Married  Women, 

4.  Joint  Contract  of  Hu$band  and  Wife. 

6.  Contract  Bettoeen  Attorney  and  Client. 

6.  Illegal  Contracts, 

7,  Exchange  of  Landt,  Contracts  for, 

8.  Award  or  Agreement  to  Appoint  B»f- 

ereety  Enforcement  of, 

9,  Optional  Contracts. 

10.  Contracts  Relating  to  Personalty. 

11.  Contracts  for  Personal  Services, 

12.  Parol  Agreements. 

13.  MisceUarteoiu  Agreements, 
T*  Salts  to  Enforce  Contracts* 

1.  Nature  of, 

2.  Oood  Faith  on  Part  of  Plaintiff;  Duty 

to  Do  Equity. 
9,  Within  Whai  Time  to  he  Brought, 
4,  Performance  by  Plaintiff. 

a.  Necessity  of. 

b.  Diligence   Requisite;   Effect  of 

Delay  in  Performance. 
6.  Et^orcement  of  Part  of  Contract. 

6.  Danand  of  Performance  by  Defend- 

ant; Waiver  of  Bight;  Rents  and 
Profits. 

7.  Pleadings  in;  Enforcing  on  Cross- 

complaint. 

8.  Jurisdiction;  Effect  of  Nonresidenee. 

9.  In  Whose  Favor  and  Against  Whom 

Liu;  Parties. 

10.  Evidence. 

11.  Defect  in  Title  as  a  Defense. 

12.  Fraud  as  a  Defense. 

18.  Decrees  in;  Powers  of  Court. 

14.  Findings  in, 

15.  Costs  in. 

16.  Righu  of  Plaintiff  Where  Perform- 

ance Refused. 

I.  BIfht  of  Party  to;  Duty  and  Discretion 
of  Conrt. 

1.  Contract  should  be  enforced  in  every  case 
wbere  the  object  of  it  is  susceptible  of  sub- 
stantial enjoyment ;  provided,  always,  that  the 
circumstances  surrounding  and  connected 
with  the  contract  bring  it  within  the  equi- 
table rules  which  entitle  it  to  the  relief  sought, 
and  where  the  remedy  at  law  is  uncertain  or 
InsuflBcient.    (Johnson  v.  Bickett,  6  Oal.  218.) 

2.  Equity  will  execute  every  agreement  for 
the  breach  of  which  damages  may  be  recov- 
ered, where  an  action  lor  dam^^  would  be 
an  inadequate  remedy.  (Flickinger  v.  Shaw, 
87  Cal.  126.) 

3.  In  applications  for  specific  performance 
the  party  is  not  entitled  to  relief  as  a  matter 
of  course,  but  subjects  himself  to  the  equitable 
consideration  of  the  chancellor,  and  must 
show  a  case  free  from  doubt  or  suspicion. 
(Brown  T.  Ckivillaud,  6  Cal.  666.) 

4.  The  specific  performance  of  a  contract  is 
not  a  matter  of  course,  but  rests  in  the  sound 
discretion  of  the  court  upon  a  view  of  all  the 
circumstances,  and  before  the  court  will  act  it 
mast  be  satisfied  that  the  contract  is  reason- 
able and  equal  in  its  operation,  ((hooper  t. 
Pena,  21  Oal.  403.) 

6.  A  court  of  equity  may  refuse  to  specifi- 
cally enforce  a  contract  which  is  good  at  law, 
and  which  equitv  would  refuse  to  cancel. 
(Kelly  T.  Central  tac.  B.  R.  Co.,  74  Cal.  667.) 


6.  Suit  for  specific  performance  of  land  is 
addressed  to  the  sound  discretion  of  the  court; 
this  discretion  is  not  an  arbitrary  or  ca- 
pricious one,  dependinj;  upon  the  mere  pleas- 
ure of  the  court,  but  is  one  to  be  exercised 
and  controUod  by  the  established  doctrines  of 
etiuity  applied  to  the  circomstancee  of  the  par- 
ticular case.  (Storgis  y.  Oalindo,  69  C^ 
28,80.) 

n.  Ideqvaey  of  Legml  Benedy,  Effect  of. 

7.  Whether  equity  will  enforce  contract  de- 
pends, not  upon  the  character  of  the  property 
involved,  as  whether  it  be  real  or  personal, 
but  npon  the  inadequate  remedy  afforded 
by  a  recovery  of  damues  in  an  action  at  law. 
(Duff  V.  Fisher,  16  <M.  876;  cited  26  Cal. 

671,  38  Cal.  453;  Benter  r.  Davis,  38  Cal. 
460.) 

8.  If  nonperformance  will  embarrass  the 

Elaintiff  in  his  business  plans,  or  involve 
im  in  loss  which  a  jury  cannot  estimate 
with  any  degree  of  certainty,  specific  per- 
formance should  be  decreed.  (Senter  v.  Davis, 
38  Cal.  460.) 

9.  If  damages  at  law  will  be  adequate  com- 
pensation for  the  breach,  specific  perform- 
ance will  not  be  decreed.  (Senter  v.  Davis, 
38  Cal.  460.) 

10.  A  bill  qaia  timet,  and  to  enforce  the 
specific  execution  of  an  agreement,  lies  only 
where  there  is  no  adequate  remedy  at  law. 
But  where  the  damages,  resulting  from  the 
breach  of  such  agreement,  are  susceptible  of 
precise  admeasurement,  equity  will  not  take 
jurisdiction,  unless  there  are  some  peculiar 
equitable  circumstances.  (White  v.  Fratt,  13 
Cal.  521.) 

Cited  37  Cal.  228 ;  68  Cal.  693. 
Inadequacy  of  legal  remedy.    See  ante,  L 

ni.  5atare  of  Contract  to  Entitle  Party 

to  Specific  Performance. 

t.  Faimett  and  Reaaonableneas. 

11.  It  must  lie  shown  that  contract  is  fair 
and  just,  and  that  it  would  not  be  inequitable 
to  enforce  it.  (Agard  t.  Valencia,  39  Cal. 
292.) 

Cited  70  Cal.  609. 

12.  In  a  suit  for  a  specific  performance  of 
an  agreement  to  convey  lands,  the  agreement 
must  be  one  which  in  all  its  features  appeals 
to  the  judicial  discretion  as  being  fit  to  be 
enforced  in  specie,  as  having  been  obtained 
without  any  intermixture  of  un&umess. 
(Bruck  V.  Tucker,  42  Cal.  346.) 

Cited  70  Oal.  609;  78  Cal.  699. 

13.  If  agreement  be  deficient  in  either  faxr- 
ness,  justice,  or  certainty,  its  specific  execn- 
tion  will  not  be  decreed.  (Sturgis  v.  Oalindo, 
69  Cal.  28.) 

Cited  82  Cal.  541. 

Fairness  and  reasonableness  of  contract. 
See  post.  III,  8. 

Contract  must  be  free  from  doabt  or  sus- 
picion.   See  ante,  3. 

a.  Kutuality, 

14.  Equitv  will  not  enforce  the  specific  pei^ 
formance  of  a  contract  where  the  {wrty  ask- 
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ing  its  enforcement  cannot,  from  the  nature 
of  the  contract,  be  compelled  to  perform  it 
specifically  on  hia  part.  (Ooopcr  t.  Pena,  21 
<^.  403;  Smith  t.  Taylor,  82  Gal.  633;  Ban- 
bury V.  Arnold,  91  Cal.  606.) 

15.  The  agreement  most  be  mutual;  and 
when  from  personal  incapacity,  the  nature  of 
the  contract,  or  any  other  cause,  a  contract  is 
incapable  of  being  enforced  against  one  party, 
it  cannot  be  specifically  enforced  against  the 
other.  (Sturgia  v.  Gaundo,  69  Cal.  28.) 
Cited  82  Cal.  541. 

16.  In  order  that  s  specific  performance  of  a 
contract  may  be  compelled,  the  remedy  as 
well  as  the  obligation  must  be  mutual,  and,  as 
a  general  rule,  the  Question  of  mutuality  is  to 
be  determined  by  tne  contract  itself,  and  is 
not  affected  by  drcnmstanoee  arising  after  the 
contract  is  made  and  the  rights  of  the  parties 
fixed.  (Cooper  v.  Pena,  21  Cal.  403.) 
Cited  48  Cal.  465;  69  Cal.  31 ;  73  Gal.  418;  83 

Oal.  56 ;  disapproved  83  Cal.  466. 

17.  The  cases  in  which  a  want  of  mntnality 
at  the  time  the  contract  has  been  entered  into 
has  been  held  not  to  be  sufficient  reason  for 
refusing  to  enforce  it — as  in  contracts  with 
in&nts,  thoee  between  lessor  and  lessee,  trus- 
tee and  ceetui  que  trust,  voluntary  settle- 
ments, and  the  like — are  exceptional  cases  in 
which  peculiar  considerations  have  been 
allowed  to  override  the  principle  of  mutuality, 
and  they  do  not  contravene  the  general  rule 
as  above  stated.    (Cooper  v.  Pena,  21  Cal.  403. ) 

18.  The  general  rule  that  contracts  of  sale 
must  be  mutual,  or  courts  of  equity  will  not 
enforce  them,  is  subject  to  the  exception  that 
a  contract  for  the  sale  of  real  estate  at  the 
option  of  the  vendee  only,  upon  election  and 
notice,  may  be  specifically  enforced ;  and  the 
refusal  of  the  vendor  to  accept  the  purchase 
money  will  not  destroy  the  mutuality,  though 
the  vendee  could  thereupon  withdraw  his  elec- 
tion.   (Calanchini  v.  Branstetter,  84  Cal.  249.) 

19.  Where  the  remedy  is  not  mutual,  spe- 
cific performance  will  not  be  decreed,  except 
where  the  party  seeking  to  enforce  the  con- 
tract has  performed  every  thing  to  which  the 
other  party  is  entitled  under  the  same  obliga- 
tion, or  nearly  so^  and  full  compensation  for 
any  want  of  entire  performance  is  made. 
(Lattin  v.  Hasard,  91  Cal.  87.) 

20.  A  court  of  equity  will  not,  for  the  want 
of  matuality,  refuse  to  enforce  the  specific  per- 
formance of  a  contract  between  an  attorney 
and  client^  by  which  the  attorney  undertakes 
to  give  hia  professional  services  in  resisting 
a  motion  for  a  new  trial  made  in  the  district 
ooort  of  the  United  States,  in  a  case  where  a 
Mexican  grant  of  land  has  been  confirmed  to 
the  client,  and  to  procure  the  dismissal  of  an 
appeal  if  one  is  taken,  and  the  client  agrees  to 
convey  to  the  attorney  a  portion  of  the  land, 
it  he  succeeds  in  his  undertaking.  (Ballard 
▼.  Carr,  48  Cal.  74.) 

Cited  48  Cal.  489 ;  79  Gal.  610 ;  84  Gal.  264. 

Contract  must  be  mutual.  See  ante,  4; 
poet,  131. 

Want  of  mutuality  in  contract  between  at- 
torney and  client.    See  poet,  64. 

Want  of  mutuality  in  contract  for  personal 
•ervices.    See  post,  IV,  11. 


3.  Adequacy  of  Conaideration, 

21.  Under  the  Civil  Code  of  California,  spe- 
cific performance  will  not  be  decreed  unless 
there  was  adequate  consideration  for  the  con- 
tract.   (Morrill  v.  Everson,  77  Cal.  114.) 

22.  In  actions  for  the  specific  performance 
of  contracts  for  the  sale  of  lands,  it  is  neces- 
sary to  allege  and  show  to  the  court  an  ade- 
quate consideration  for  the  performance  of 
tne  contract  sought  to  be  enforced,  and  that 
the  same  is  fair  and  reasonable  in  all  its  parts, 
and  of  such  a  character  as  may  fairly  call 
for  the  interpretation  of  a  court  of  equity. 
(Nicholson  v.  Tarpey,  70  Cal.  608,  609.) 

23.  The  question  of  adequacy  of  considera- 
tion relates  to  the  time  of  the  formation  of  the 
contract.  And  the  highest  possible  price  is 
not  required,  but  only  a  consideration  which 
is  fair  under  all  the  circumstances.  Instance 
of  an  inadequate  consideration  for  a  contract 
to  convey  real  property.  (Morrill  v.  Everson, 
77  Cal.  114.)    *^    *^' 

24.  A  vendor,  under  a  contract  for  the  sale 
of  land,  by  accepting  the  purchase  price  agreed 
to  be  paid  therefor,  and  delivering  a  d^d  in 
which  a  portion  of  the  land  was  fraudulently 
omitted,  though  supposed  by  the  vendee  to 
include  the  whole,  waives  his  right  to  object 
to  a  specific  performance  of  the  contract  on 
the  ground  oi  the  inadequacy  of  the  consid- 
eration.   (Nicholson  v.  Tarpey,  70  Cal.  608.) 

Contract  must  be  just  and  fair  in  all  parts. 
See  SUtute  of  Frauds,  86. 

4.  Certainty  and  Completeneee  of  Contnet 

26.  Courts  of  equity  will  not  attempt  to  en- 
force vague  and  shadowy  claims.  (Doe  v. 
Gulverwell,  36  Cal.  291.) 

26.  A  court  will  not  attempt  to  enforce  the 
specific  performance  of  a  contract  in  writing 
relating  to  lands  where  the  terms  of  the  in- 
strument are  so  vague  and  indefinite  that  it 
is  impossible  to  ascertain  what  the  contract 
really  is.  (Mintum  v.  Baylis,  33  Gal.  129.) 
Cited  39  Cal.  301 ;  6  Dak.  303. 

27.  If  the  contract  is  vague  and  uncertain, 
the  court  will  not  decree  a  specific  perform- 
ance, but  will  leave  the  party  to  his  remedy 
at  law.  A  pleading  which  seeks  a  specific 
performance  is  subject  to  a  special  demurrer 
as  being  indefinite,  ambiguous,  and  uncertain, 
if  it  does  not  allege  how  or  when  convevanoe 
of  title  was  to  be  made,  or  how  the  deferred 
payments  were  to  be  evidenced  or  secured,  or 
what  were  the  precise  terms  of  an  agreement 
as  to  the  assumption  of  mortgages.  (Smith 
V.  Taylor,  82  Cal.  638.) 

28.  In  a  suit  for  specific  performance,  '.he 
contract  must  be  so  free  from  ambi^pity  as  to 
leave  no  reasonable  doubt  of  the  mtentions 
of  the  parties.  ( Agard  v.  Valencia,  39  Cal.  292.) 
Cited  78  Gal.  699;  82  Cal.  641;  6  Dak.  803;  6 

Mont.  497. 

29.  The  specific  performance  of  a  contract 
cannot  be  had  unless  the  thing  agreed  to  be 
done  is  definite  and  certain  in  its  terms  and 
in  itself,  and  the  party  claiming  performance 
establishes  by  clear  and  satisfactory  proof  the 
existence  of  the  contract  as  be  alleges  it. 
(Magee  v.  McManus,  70  Cal.  653.) 

Cited  78  Cal.  536;  82  Cal.  541. 
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80.  A  court  of  eqnity  is  always  chary  of  its 
power  to  decree  a  specific  performance,  and 
will  withhold  the  exercise  of  its  jurisdiction 
in  this  respect,  unless  there  is  such  a  degree 
of  certainty  in  the  terms  of  the  contract  as 
will  enable  it  at  one  view  to  do  complete 
equity.  (Morrison  y.  Rossignol,  6  Oal.  64.) 
Cited  38  Cal.  183;  39  Oal.  101;  70  Oal.  667;  2 

Dak.  308;  6  Mont.  496. 

31.  A  court  of  equity  will  not  enforce  any 
contract  unless  it  be  complete  and  certain  as 
to  parties,  as  well  as  to  price,  subject  matter, 
etc.  (Los  Angeles  etc.  Co.  v.  Pbillipa,  60  Cal. 
688.) 
ated  70  Oal.  657;  78  Oal.  636. 

82.  When  a  contract  of  sale  provides  for 
payment  of  part  of  the  purchase  monev  on 
mortgage,  without  specifying  the  terms  o)  the 
mortgage,  and  the  terms  thereof  are  not  made 
certain  by  reference  in  the  contract,  or  b^ 
averment  in  the  complaint,  the  agreement  is 
too  indefinite  and  uncertain  to  support  a  judg- 
ment for  specific  performance,  and  a  demurrer 
to  the  complaint  is  properly  sustained.  (Bur- 
nett V.  Eutlak,  76  GaL  686.) 

Cited  78  Cal.  536. 

83.  A  contract  between  the  defendant  in  a 
foreclosure  suit,  and  a  proposed  purchaser 
nnder  the  decree,  that  if  such  defendant 
would  bear  the  necessary  expenses  of  a  con- 
veyance and  of  erecting  a  division  line,  and 
would  consent  to  the  foreclosure  of  the  mort- 
gage in  suit  upon  land  of  the  defendant  which 
haB  been  released  from  the  mortgage  lien,  he 
would  convey  the  same  to  the  defendant  and 
would  not  disturb  his  possession,  does  not 
depend  upon  an  uncertain  or  indefinite  con- 
tingency, and  will  be  specifically  enforced 
when  the  contingency  disappears  bv  the  com- 
pletion of  the  purchase  at  the  foreclosure  sale. 
(Nunez  v.  Morgan,  77  Cal.  427.) 

34.  The  subject  matter  of  an  agreement  for 
the  sale  of  land  must  all  be  included  in  the 
memorandum,  and  be  described  with  sufii- 
cient  exactness  to  render  its  identity  certain 
upon  the  introduction  of  extrinsic  evidence, 
disclosing  the  situation  of  the  parties ;  but  if, 
upon  reading  the  contract  in  the  light  of  the 
facts  shown  by  such  extrinsic  evidence,  it  ap- 
pears clear  what  land  the  vendor  intended  to 
convey  and  the  vendee  intended  to  purchase, 
the  description  will  be  deemed  sufficiently 
certain,  and  the  contract  will  be  specifically 
enforced.  (Towle  v.  Carmelo  Land  etc.  Co., 
99  Oal.  397.) 

86.  The  description  in  a  contract  for  the  sale 
of  land,  by  whicn  the  grantors  of  the  defend- 
ant agreed  to  convey  to  plaintiff  all  that 
portion  of  a  rancho  in  his  occupation  and  pos- 
session on  a  certain  date,  is  sufficiently  certain, 
and  in  an  action  for  the  specific  performance 
of  such  aGTeement  the  plaintiff  may  allege 
and  prove  the  specific  boundaries  of  the  land 
thus  generally  described,  and  that  no  part  of 
it  was  within  the  description  of  lands  excepted 
from  the  agreement.  (Towle  v.  Carmelo  Land 
etc.  Co.,  «9  Cal.  397.) 

86.  The  action  was  brought  to  procure  the 
specific  performance  of  a  parol  contract.  The 
complaint  alleged  that  the  plaintiff,  having 
become  liable  as  the  accommodation  surety 
for  the  defendant  on  two  promissory  notes, 


bearing  a  given  rate  of  interest,  entered  into 
a  contract  with  her  whereby  she  promised,  in 
consideration  of  his  joining  with  her  in  the 
execution  of  a  new  note  for  six  hundred  dol- 
lars, payable  six  months  after  date,  at  a  dif- 
ferent rate  of  interest,  to  secure  him  against 
liability  on  the  three  notes  by  giving  him  her 
individual  note  secured  bv  a  mortgage  upon 
her  homestead  property,  the  note  to  be  made 

gayable  to  him  at  the  same  time  as  the  six 
undred  dollar  note,  in  a  sum  equal  to  the 
whole  amount  then  due  on  the  three  notes, 
and  to  bear  the  same  rate  of  interest,  and  the 
mortgage  to  be  made  in  such  an  amount  aa 
would  secure  him  against  any  liabilitv  by  reap 
son  of  his  becoming  her  surety.  The  court 
found  the  contract  as  alleged  in  the  complaint, 
except  that  it  was  made  in  consideration  of 
the  plaintiff  becoming  sure^  on  a  note  pay- 
able one  year  after  date.  Held,  that  specific 
performance  of  the  contract  could  not  he  had, 
(1)  because  the  contract  as  alleged  in  the  com- 
plaint and  as  found  by  the  court  differed  in 
the  consideration;  and  (2)  because  the  con- 
tract was  indefinite  and  uncertain  both  as  to 
the  time  of  payment  of  the  note  and  mort- 
gage, and  as  to  the  amount  for  which  the 
mortgage  was  to  be  given,  and  the  rate  of  in- 
terest on  the  note.  (Magee  v.  McManus,  70 
Cal.  663.) 

87.  The  aid  of  court  of  equity  cannot  be  had 
to  specifically  enforce  that  which  is  only  the 
basis  of  an  agreement,  and  not  the  agreement 
or  contract  itself.  (Los  Angeles  Awn.  v.  Phil- 
lips, 56  Cal.  589.) 
Cited  70  Cal.  557;  78  Cal.  636. 

38.  A  correspondence  between  a  vendor  and 
a  proposed  purchaser  of  a  street  railway,  from 
which  it  appears  that  neither  party  intended 
to  be  bound  until  a  formal  written  contract 
expressing  all  the  terms  of  the  agreement 
should  be  executed  by  both  parties,  does  not, 
in  the  absence  of  such  formal  written  con- 
tract, prove  such  a  concluded  agreement  as 
may  be  specifically  enforced  by  a  court  of 
equity.  (Pacific  Rolling  Mill  (3o.  T.  River- 
side etc.  By.  Co.,  90  Cal.  627.) 

39.  A  memorandum  of  a  contract  for  the 
sale  of  land,  accurately  describing  it  and  the 
amount  and  time  of  payments  therefor,  is 
sufficiently  certain  to  be  specifically  enforced, 
notwithstanding  it  is  declared  to  lie  "  subject 
to  the  conditions  in  a  formal  contract  as  to 
clearing  streets,  improvements,  etc.,"  and 
provides  that  it  shall  be  surrendered  "  on  de- 
livery of  formal  contract  or  deed."  (Kama 
T.  Olney,  80  Cal.  90.) 

40.  In  an  action  upon  the  document  set  oat 
in  the  opinion,  the  court  found,  in  effect,  that 
the  same  was  executed  by  the  plaintiff  and 
defendant  for  the  purpose  and  with  the  in- 
tent of  making  a  full  and  complete  settlement 
of  all  demands  then  existing  oetween  them ; 
that  the  plaintiff  had  fully  performed  the 
terms  of  the  agreement,  and  nad  executed, 
and  the  defendant  had  freely  and  voluntarily 
accepted,  a  deed,  in  pursuance  of  the  agree- 
ment. Held,  that  the  document  referred  to 
was  not  a  contract,  but  a  mere  basis  of  a  con- 
tract, to  be  framed  after  further  negotiations ; 
and  could  not  be  enforced  in  a  court  of  equity, 
or  an  action  for  damt^^  be  maintained  upon 
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it;  and  held,  farther,  that  the  evidence  (as 
stated  in  the  opinion)  was  insofficient  to  jus- 
tify the  finding  as  to  a  delivery  of  the  deed. 
(Los  Angeles  Assn.  v.  Plxillips,  66  Cal.  639.) 

41.  The  absence  of  a  certificate  of  acknowl- 
edgment upon  a  copy  of  a  contract  for  the 
conveyance  of  land,  attached  to  a  complaint 
for  the  specific  enforcement  thereof  as  an  ex- 
hibit, is  not  sufficient  to  show  that  the  con- 
tract was  not  executed  and  acknowledged 
according  to  law,  and  where  the  complaint 
alleges  that  the  plaintiff  entered  into  a  con- 
tract with  the  defendant,  whereby  she  agreed 
to  sell  to  the  defendant,  and  the  defendant 
agreed  to  purchase,  the  land,  such  allegations 
will  control,  and  imply  the  execution  and  ao 
knowledgment  of  the  contract  according  to 
law,  for  ue  purpose  of  supporting  a  judgment 
for  speciflc  enforcement  of  the  contract. 
(Banbury  v.  Arnold,  91  Cal.  606.) 

Contract  must  be  certain.  Bee  ante,  HI,  1 ; 
Statnte  of  Frauds,  86. 

Parol  contract  must  be  clearly  shown.  See 
post,  109. 

Parol  contract  for  lease,  what  snfficiently 
certain.    See  post,  91. 

Contract  of  dec€»dent  most  be  certain.    See 

post,  rv,  2. 

Indefinite  contract.    See  poet,  V,  6. 
Enforcing  a^eement  in  which  there  is  a 
mistake.    See  Reformation  of  Contracts,  3L 

IT.  Fartiealar  Contracts. 

/.  Contnett  of  Agtttia. 

42.  If.  in  case  where  both  vendor  and  ven- 
dee act  through  agents  in  the  sale  and  pur- 
cbase  of  real  estate,  a  written  memorandum 
of  sale  is  made  by  the  agent  of  the  vendor 
and  delivered  to  the  broker  of  the  vendee,  and 
the  circumstances  show  that  the  broker  of  the 
vendee  was  authorized  by  him  to  make  the 
poTchase,  and  that  the  vendee  accepted  of 
the  delivery  of  the  written  memorandum  to 
his  broker  as  a  delivery  to  him  and  knew 
what  its  contents  were,  the  contract  will  be 
enforced  against  the  vendee.  (Butenberg  v. 
Main,  47  Cal.  213.) 

Cited  77  Cal.  282. 

43.  A  letter  from  the  owner  of  real  estate  to 
his  a^nt,  saying:  "As  you  stated  you  could 
get  thirty  thousand  dollars  for  ttie  place  you 
occupy  on  Market  street,  and  if  you  can,  we 
will  sell  at  that  price  any  time  before  the  first 
day  of  September,  1887,  and  allow  you  two 
and  one-half  per  cent  on  said  price,  and  if  no 
sale  is  made,  no  expenses  to  us,"  simply 
authorizes  the  agent  to  find  a  purchaser  who 
would  pay  the  price  stated,  and  binds  the 
principal  to  pay  the  commission  agreed  upon 
for  finding  such  purchaser;  but  it  does  not 
authorize  the  agent  to  execute  a  contract  to 
sell  and  convey  the  property  so  as  to  bind  the 
principal,  nor  can  tne  purchaser  specifically 
enforce  against  the  principal  such  a  contract, 
signed  by  the  agent, by  virtue  of  the  authority 
contained  m  such  letter.  (Grant  v.  Ede,  85 
Cal.  418.) 

44.  Such  letter  does  not  constitute  an  agree- 
ment of  the  principal  which  such  purchaser 
can  enforce,  as  it  merely  fixes  a  price,  and 
does  not  specify  any  form  of  deed  or  time  of 


payment,  or  of  delivery  of  possession,  or 
authorize  the  agent  to  make  such  specifica- 
tions.   (Grant  v.  Ede,  86  Cal.  418.) 

45.  Specific  performance  of  an  agent's  con- 
tract for  the  sale  of  his  principal's  land  will 
not  be  decreed  where  the  documentary  evi- 
dence of  the  transaction  shows  that  the  asent 
did  not  act  within  the  scope  of  his  authority ; 
that  he  was  employed  to  sell  for  a  specific 
sum,  and  was  not  employed  to  pay  taxes  upon 
the  land  nor  to  contract  for  their  payment,  and 
where  the  agreement  to  sell  for  a  sum  less 
than  that  nominated  in  his  authority  and  to 
pay  taxes  was  therefore  of  no  binding  force 
upon  his  principal.  (Holbrook  v.  Mc(Jarthy, 
61  Cal.  216.) 

Cited  83  Cal.  438;  20  Or.  479. 

Parol  contract  of  agent.    See  poet,  88. 

Contract  of  agent,  enforcement  against 
estate  of  decedent.    See  poet,  IV,  2. 

9.  CoirtractB  of  Dtetmwl  Ptnoua. 

46.  A  proceeding  under  sections  1697  et  seq. 
of  the  (x)de  of  Civil  Procedure,  to  compel  a 
conveyance  of  real  estate,  is  one  for  the  spe- 
cific performance  of  a  contract  in  the  probate 
court.    (Estate  of  Corwin,  61  C!al.  160.) 

47.  Section  1597  of  the  Code  of  Civil  Proce- 
dure does  not  empower  the  probate  court  to 
direct  an  administrator  to  perform  specifically 
a  contract  for  the  conveyance  of  land  made  by 
his  intestate,  unless  the  conlract  of  the  intes- 
tate was  in  writing.  (Cory  v.  Hyde,  49  Cal. 
469.) 

Cited  66  Cal.  843. 

48.  The  words  "  and  in  all  cases  where  such 
decedent,  if  living,  might  be  compelled  to 
make  such  conveyance,"  inserted  in  sec- 
tion 1597  of  the  Code  of  Civil  Procedure,  by 
way  of  amendment  to  section  206  of  the  Old 
Probate  Act,  do  not  extend  the  jurisdiction  of 
the  probate  court  to  cases  where  there  was 
no  contract  in  writing.  (Cory  v.  Hyde,  49 
Cal.  469.) 

49.  A  written  contract  for  the  sale  of  real 
estate  executed  by  an  agent  of  the  owner, 
upon  the  express  condition  that  it  was  sub- 
ject to  his  approval,  cannot  after  his  death  be 
specifically  enforced  against  his  personal  rep- 
resentative, if  he  did  not  approve  the  contract 
before  his  death.  (Estate  of  Dick,  74  Cal. 
284.) 

60.  An  administrator  will  not  be  compelled 
to  perform  specifically  a  contract  of  the  intes- 
tate to  convey  land,  unless  it  is  found  as  a 
fact  that  the  intestate  had  contracted  to  con- 
vey the  particular  land  described  in  the  com- 
plaint. An  agreement  of  the  intestate  to 
convey  a  parcel  of  his  land,  when  he  owned 
several  parcels,  without  describing  any  par- 
ticular tract,  will  not  be  enforced.  (Ferns  v. 
Irving,  28  Cal.  645.) 

Cited  78  Cal.  208. 

61.  A  sale  of  land  of  the  estate  of  a  deceased 
person,  which  is  absolutely  void,  will  not  be 
specifically  enforced  at  the  instance  of  the 
administrator.  (Kertchem  v.  George,  78  Cal. 
597.) 

52.  An  action  to  compel  the  specific  per- 
formance of  an  agreement  to  convey  real 
estate   may  be  brought  within  two    years 
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after  the  time  the  cause  of  action  accmes,  and 
the  time  is  not  shortened  by  the  facts  that 
the  person  bonnd  to  convey  ales,  and  execu- 
tors of  his  will  are  appointed  more  thnn  one 
year  before  the  action  is  commenced.  (Low- 
eU  V.  Kier,  60  Cal.  646.) 
Cited  18  Nev.  224. 

53.  At  any  time  within  eix  months  after 
the  dismissal,  without  prejudice,  of  a  petition 
to  a  probate  court  to  compel  an  administrator 
to  convey  lands  in  accordance  with  the  terms 
of  a  bond  executed  by  the  decedent,  the  obli- 
gee may  sue  in  the  superior  court  for  a  spe- 
cific performance  of  the  contract.  It  will  be 
presumed  that  the  petition  was  dismissed 
upon  tlie  ground  that  the  petitioner's  right  to 
relief  was  considered  doubtful  by  the  probate 
court.    (HaU  y.  Bice,  64  Cal.  443.) 

64.  If  the  statute  authorizes  the  probate 
court  to  compel  an  administrator  to  execute  a 
conveyance  of  real  estate,  in  a  case  where  the 
intestate  had  contracted  in  writing  to  convey 
it,  the  petition  asking  for  a  decree  compelling 
the  administrator  to  convey  must  state  that 
the  contract  was  in  writing,  in  order  to 
give  the  probate  court  jurisdiction.  -(Cory 
v.  Hyde,  49  Cal.  469.) 

Cited  76  Cal.  265. 

65.  It  was  not  the  intention  of  the  statute 
to  vest  in  the  probate  court  more  extensive 
power  than  was  administered  by  a  court  of 
equity ;  and  tfaerafore  where  it  appears  in  a 
proceeding  under  section  1597  of  the  Code  of 
Civil  Procedure  to  compel  a  conveyance  of 
realty  that  there  are  third  parties  interests! 
in  the  controversy,  and  who,  were  the  pro- 
ceeding in  equity,  would  be  necessary  parties, 
the  petition  should  be  dismissed.  Bo  held  in 
a  case  where  the  petition  showed  that  the 
administrator  had  conveyed  the  premises  to  a 
third  person  under  an  order  of  court  before 
the  petition  was  filed.  (Estate  of  Corwin,  61 
Cal.  160.) 

Contract  of  deceased  wife,  omission  in  find- 
ings.   Bee  post,  V,  14. 

Compelling  performance  on  sale  of  dece- 
dent's realty.  Bee  Estates  of  Deceased  Per- 
sons, VII,  4,  m. 

Acts  of  decedent,  how  far  binding.  See 
Executors  and  Administrators,  VI,  3,  d. 

3.  Contract*  of  Mam'od  Women. 

56.  A  court  of  equity  will  compel  a  married 
woman  or  her  grantees  with  notice  to  exe- 
cute a  contract  to  convey  her  separate  real 
estate,  acquired  by  her  before  the  cession  of 
California,  if  the  facts  are  such  as  to  warrant 
a  court  of  equity  to  give  relief.  fBodley  v. 
Ferguson,  30  Cal.  611.) 

Cited  32  Cal.  384,  385;  40  Cal.  662;  distin- 
guished 83  Cal.  537. 

57.  Specific  performance  cannot  be  com- 
pelled of  an  unacknowledged  executory  con- 
tract of  a  married  woman  to  convey  her 
separate  property.  Such  contract,  if  not 
within  the  i>reci8e  letter  of  section  1098  of  the 
Oivil  Code,  is  within  its  meaning,  and  also 
within  the  policy  of  the  law  requiring  ac- 
knowledgments by  married  women.  (Jadk- 
Bon  V.  Torrence,  83  Cal.  521.) 

Cited  91  Cal.  607. 


68.  An  unacknowledged  executory  contract 
of  a  married  woman  for  the  sale  of  her  sep- 
arate real  estate  is  not  enforceable  against 
her,  and  cannot  be  specifically  enforced  by 
her  against  the  vendee.  Her  acknowledg- 
ment of  such  a  contract  is  an  essential  part 
of  its  execution.  And  the  consideration 
which  actuated  the  vendee,  consisting  of  her 
promise  to  convey  the  land,  having  failed 
through  her  nonexecution  of  the  contract, 
it  is  absolutely  void,  and  not  voidable  at 
plaintiff's  option,  and  is  a  nudum  pactum  for 
all  purposes.  (Banbury  y.  Arnold,  91  Ctel. 
606.) 

69.  When  a  married  woman  has,  prior  to 
her  marriage,  entered  into  a  contract  which 
is  binding  upon  her,  a  specific  performance 
may  be  decreed  notwithstanding  her  sub- 
sequent marriage.  (Love  v.  Watkina,  40  Cal. 
547.) 

C!ited  47  Cal.  37;  65  Cal.  609;  80  C3al.  436;  8S 

Oal.637;  86  0a1.529. 

Joint  contract  of  husband  and  wife.  See 
post,  IV,  4. 

Contract  of  deceased  wife,  omission  in 
findings.    See  post,  V,  14. 

Unacknowledged  contract  of  married  wo- 
man.   See  ante,  41. 

4.  Joint  Contract  of  Husband  and  Wifo. 

60.  Executory  contract  for  sale  of  wife's 
separate  property,  executed  by  the  husband 
and  wife  in  the  mode  prescribed  by  the  stat- 
ute defining  the  rights  of  husband  and  wife, 
is  valid  and  binding  on  the  wife,  and  may  be 
enforced  by  a  decree  of  specific  performance. 
(Love  V.  Watkins,  40  Cal.  647.) 

61.  Where  husband  and  wife  own  separate 
undivided  interests  in  a  house  and  lot  where 
they  live  and  carrv  on  a  hotel  business,  and 
have  jointly  agreed  to  sell  the  whole  property 
together  for  a  fixed  sum,  the  husband  cannot 
be  held  to  have  intended  to  sell  his  undivided 
interest  apart  from  that  of  the  wife,  and  if  she 
tails  or  refuses  to  acknowledge  the  contract,  or 
to  convey  her  interest  in  the  property,  equity 
will  not  compel  a  conveyance  by  the  bus  band 
of  his  separate  undivided  interest  in  the  prop- 
erty. (Jackson  v.  Torrence,  83  Cal.  621.) 
Cited  91  Cal.  507-09. 

5.  Contract  Between  Attorney  and  Client 

62.  Although,  when  an  attorney  contracts 
to  perform  le^al  services  for  a  client  in  con- 
sideration of  receiving  a  portion  of  the  prop- 
erty alx)ut  which  the  litigation  is  to  be  carried 
on,  he  cannoi  maintain  an  action  for  a  specific 
performance  while  the  contract  remains  un- 
performed on  his  part ;  yet,  if  he  can  show  a 
substantial  performance  on  his  part,  he  is  as 
fully  entitled  to  maintain  such  action  as  he 
would  be  if  the  agreement  on  his  part  had 
been  for  the  payment  of  money.  (Howard  v. 
Throckmorton.  48  Cal.  482.) 

Cited  79  Cal.  510. 

63.  If  a  client  contracts  with  his  attorney  to 
convey  to  him  a  portion  of  the  property  in 
litigation,  in  consideration  of  legal  services  to 
be  rendered,  the  facts  that  the  property  after- 
ward enhances  in  value,  and  that  such  en- 
hani  ement  is,  in  a  material  degree,  the  result 
of  the  labor  and  money  of  the  client,  are  no 
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valid  objection  to  a  decree  for  a  Bpeciflc  per- 
formance of  the  coniract.  (Howard  V.  Throck- 
morton, 48  Cal.  482.) 

64.  A  contract  by  a  client  to  convey  land  to 
his  attorney,  as  compensation  for  services  in 
litigation  involving  the  title,  may  be  specifi- 
cally enforced  a^mst  the  client  and  bis  ven- 
dees with  notice  if  it  has  been  fully  performed 
on  the  part  of  the  attorney,  without  regard  to 
whether  the  client  had  title  to  the  land  or  not ; 
but,  if  not  fully  or  substantially  performed  by 
the  attorney,  and  if  performance  has  not  been 
waived,  snch  contract  cannot  be  specifically 
enforced  for  want  of  mutuality  of  remedy,  the 
contract  being  for  personal  services  confiden- 
tial in  their  nature,  which  the  client  could 
notenforce.  (Kingv.GildersIeeve,  79Cal.604.) 

65.  If  an  attorney  asks  the  specific  perform- 
ance of  a  contract  to  convey  to  him  land  for 
bis  professional  services,  and  the  client,  after 
making  the  contract,  employed  other  counsel 
to  assist,  in  the  absence  of  the  attorney,  equity 
will  allow  the  client  compensation  for  the  serv- 
ices of  the  coonsel,  ana  the  amount  of  the 
compensation  is  the  value  of  the  servioea 
rencfered.     (Ballard  v.  Carr,  48  Oal.  74.) 

C!ontract  between  attorney  and  client,  en- 
forcement oL    See  ante,  20. 

8.  Illtgal  Coatracts. 

66.  No  court  will  lend  its  aid  to  give  effect 
to  a  contract  which  is  ill^al,  whether  it  vio- 
late the  common  or  statute  law,  either  ex- 
pressly or  by  implication.  It  is  not  necessary 
that  any  statute  should  expressly  declare  the 
contract  void ;  but  if,  upon  review  of  all  the 
state  legislation  upon  the  subject,  the  contract 
appears  to  contravene  the  design  and  policy 
ot  the  laws,  a  court  of  equity  will  not  enforce 
it.    (Kreamer  v.  Earl,  91  Oal.  112.) 

67.  It  may  be  stated,  as  a  general  proposi- 
tion, that  an  act  which  the  law  prohibits  to 
be  done  is  in  so  far  infirm  that  a  court  of 
equity  will  not  lend  its  aid  to  enforce  its  per- 
formance. To  grant  any  relief,  the  court 
must  first  decide  that  the  transaction  on 
which  it  is  claimed  was  lawful  and  valid. 
(Martin  v.  Zellerbach,  38  Cal.  300.) 

68.  An  agreement,  the  purpose  of  which  is 
to  secure  from  the  state  large  tracts  of  land 
through  the  applications  of  other  persons  in 
a  manner  unauthorized  by  law,  and  which 
contravenes  the  spirit  and  policy  of  the  land 
laws  of  the  state  in  force  at  the  time  of  its  exe- 
cution, is  ill^^  and  void,  and  will  not  be 
specifically  emorced.  The  parties  being  in 
tAri  delicto,  the  court  will  leave  them  where 
It  finds  them.  (Kreamer  v.  Earl,  91  Oal.  112.) 
Oited  94  Oal.  72. 

60.  A  court  of  equity  will  not  enforce  an 
agreement  to  obtain  the  title  to  land  from  the 
United  States  by  pre-emption  and  then  con- 
vey the  same  to  the  plaintiff,  for  such  an 
agreement  is  in  contravention  of  the  pre- 
emption laws  of  the  United  States.  (Hudson 
v.  Johnson,  46  CaL  21.) 
Cited  70  C!al.  604. 

Illegal  contract  not  enforced.  See  Swamp 
and  Overflowed  Lands,  90. 

Fraudulent  contract  not  enforced.  See 
Eteud,  86. 


7.  Exchangt  of  Land*,  Contracta  for. 

70.  CJontract  for  the  exchange  of  lands  is  a 
contract  of  sale  which  may  be  enforced  in  a 
court  of  equity  by  a  decree  for  specific  per- 
formance. (Gilbert  v.  Sleeper,  71  Oal.  290, 
293.) 

Parol  contract  of  exchange,  part  i>erform- 
ance  of.    See  poet,  108. 
Contract  of  exchange.    See  Exchange,  6. 

8.  Amard  or  Agreomtat  to  Appoint  Koferoot,  En- 
forcomont  of, 

71.  When  an  agreement  in  writing  is  en- 
tered into  under  the  three  hundiid  and 
eightieth  section  of  the  Practice  Act,  to  sub- 
mit (questions  of  difference  relative  to  the 
partition  of  lands  to  the  award  of  arbitrators, 
and  the  arbitrators  meet  and  make  their 
award,  a  court  of  equity  will  decree  a  specific 
performance  of  the  award.  (Whitney  v. 
Stone,  23  Cal.  275.) 

Cited  11  Mont.  62. 

72.  The  fact  that  snch  agreement  contains 
a  clause  by  which  each  party  binds  himself  to 
the  other  in  a  sum  certain,  aa  a  penalty,  in 
case  he  refuse  to  abide  by  and  perform  the 
award,  does  not  deprive  a  court  of  equity  of 
its  power  to  decree  a  specific  performance, 
even  though  the  party  refusing  to  perform 
should  offer  to  pay  the  penalty  agreed  upon. 
(Whitney  v.  Stone,  23  Cal.  275.) 

78.  Question  whether  an  agreement  for 
selection  of  referees  to  fijc  the  value  of  the 
property  be  an  agreement  capable  of  specific 
performance,  not  decided.  (Weber  v.  Mar- 
shall, 19  Cal.  447.) 

9.  Optional  Contract*. 

74.  Contract  for  conveyance  of  land,  by  the 
terms  of  which  the  purchaser  may  pay  the 

Eurchase  money  either  in  labor  or  money,  at 
is  option,  may  be  enforced  in  equitv  if  the 
purchaser  elects  to  pay  in  money,  and  makes 
a  tender  of  the  amount  due.  (Owen  v.  Frink, 
24  Oal.  171.) 

76.  Equity  will  decree  specific  performance 
of  a  covenant  in  a  lease,  which  provides  that 
the  lessee  shall  have  the  privilege  of  purchas- 
ing the  premises  for  a  fixed  sum  of  money,  on 
or  before  the  expiration  of  the  term.  (Hall 
V.  Center,  40  Oal.  63.) 
Oited  48  Clal.  80;  77  Cal.  116;  84  Oal.  254,  289; 

9lCal.  830;10Nev.  366. 

Specific  enforcement  of  optional  contract. 
See  ante,  18;  post,  86. 

Options  in  lease  to  purchase.  See  post, 
132. 

Enforcement  of  alternative  contract.  See 
Contracts,  234,  et  seq. 

10.  Cotttracto  Rotating  to  Portonafly, 

76.  Sometimes  in  equity  chattel  interests  or 
personal  property  are  maae  subjects  of  specific 
performance.  (Johnson  v.  Rickett,  6  Cal. 
218.) 

77.  General  rule  is,  that  specific  perform- 
ance of  contracts  for  the  sale  of  personal 
property  will  not  be  decreed;  yet  if  the 
thing  bargained  for  is  of  unusual  distinction 
or  curioeity.or  is  so  related  to  the  business  of 
the  plaintiff  that  nonper.ormance  will  em- 


Digitized  by 


Google 


2686 


SPECIFIC  PERFORMANCE,  IV,  10-12. 


barrasa  or  impede  him  In  his  baainesa, 
threatening  a  loea  of  profits  which  a  jury  can- 
not correctly  estimate,  or  the  like,  specific 
performance  will  be  granted.  (Senter  t. 
I^vis,  38  Cal.  460.) 

78.  As  a  general  rule,  courts  of  equity  do 
not  enforce  the  specific  performance  of  con- 
tracts for  the  sale  of  personal  property. 
When  such  contracts  are  enforced  by  courts 
of  equity,  it  is  not  upon  the  eround  of  the  in- 
solvency of  the  defendant,  but  because  the 
character  of  the  property  is  so  peculiar  in 
itself,  or  its  connection  with  the  complain- 
ants' business  is  such  that  no  adequate  dam- 
ages could  be  given  at  law.  (McLaughlin  v. 
Piatti,  27  Cal.  451.) 

Cited  38  Cal.  454. 

79.  Bill  will  not  lie  to  enforce  contract  for 
sale  of  cattle  not  possessing  any  especial 
value,  except  as  merchandise.  (McLaughlin 
V.  Piatti,  27  Cal.  451.) 

80.  The  general  rule  that  a  court  of  equity 
would  not  enforce  a  specific  performance  of 
an  agreement  for  the  transfer  of  stock  ap- 
plied particularly  to  public  stocks,  such  as 
are  commonly  bought  and  sold  in  the  mar- 
ket, and  where  exact  compensation  in  dam- 
ages coul  1  be  awarded  by  a  court  of  law. 
(Treasurer  v.  Commercial  Min.  Co.,  23  Cal. 
390  ) 

Cited  38  Cal.  453;  6  Col.  322. 

81.  Where  stock  is  of  a  peculiar  and  uncer- 
tain value,  and  where  compensation  in  dam- 
ages will  not  afiord  a  party  a  full  and  ade- 
quate remedy,  a  court  of  equity  will  decree  a 
specific  performance.  (Treasurer  v.  Com- 
mercial Min.  Co.,  23  Cal.  390.) 

82.  In  this  state  courts  of  equity  will  de- 
cree a  specific  performance  of  contracts  for 
the  transier  of  mining  stocks,  owing  to  their 
fiuctuating  and  uncertain  value  in  market, 
and  the  difficulty  of  substantiating  by  com- 
petent evidence  what  would  be  a  proper 
measure  of  damages.  (Treasurer  v.  Commer- 
cial Min.  Co.,  23  Cal.  390.) 

83.  A  party  seeking  specific  performance  of 
contracts  for  the  sale  of  personal  property 
must  state,  in  his  complaint,  the  peculiar 
facts  upon  which  he  relies  as  taking  Lis  case 
out  of  the  general  rule  that  specific  perform- 
ance will  not  be  decreed  in  relation  to  such 
contracts.     (Senter  v.  Davis,  38  Cal.  460.) 

84.  D.  being  the  owner  of  the  right  or 
privilege  to  deliver  a  newspaper  to  sub- 
scribers within  a  certain  district,  sold  to  S., 
at  a  price  agreed  upon,  to  be  thereafter  paid, 
and,  when  paid,  D.  was  to  give  a  bill  of  sale. 
8.  took  possession,  and  paid  part  of  the  pur- 
chase money,  when  D.  turned  him  out.  S. 
then  sued  for  specific  performance :  but  no 
further  facts  being  stated  showine  wny  dam- 
ages would  not  be  full  compensation,  specific 
performance  was  denied.  (Senter  v.  Davis, 
38  Cal.  460.) 

//.  Controeta  for  Personat  SenicM. 

85.  Equity  will  not  enforce  specifically  a 
contract  for  personal  services,  especially 
where  they  are  confidential  in  their  nature, 
and  involve  in  their  performance  the  exercise 
of  discretionary  authority,  but  will  leave  the 


party  to  his  remedy  at  law.    (Cooper  v.  Pena, 
21  Cal.  403.) 

Cited  24  Cal.  178;  40  Cal.  68;  79  Cal.  509,  510; 
91  Cal.  608;  93  Cal.  194. 

86.  P.  agreed  to  convey  certain  land  to  B. 
and  J.  on  or  before  a  date  specified,  provided 
the  latter  complied  with  the  covenants  con- 
tained in  the  contract,  and  the  covenants  of 
the  latter  were,  that  they  would  pay  for  the 
land  a  certain  sum  per  acre,  and  also  that 
they  would  prospect  the  land  for  coalj  and 
should  Ihey  find  sufficient  in  their  opinion  to 
warrant  them,  they  would  organize  a  corpo- 
ration and  cause  to  be  issued  to  P.  a  certain 
amount  of  unassessable  stock ;  but  that  if  be- 
fore the  expiration  of  the  specified  time  they 
should  become  satisfied  that  it  was  useless  to 
further  prospect  said  lands  agreed  to  be  con- 
veyed for  coal,  then,  upon  giving  thirty  days' 
notice  to  P.  in  writing  of  their  intention  to 
abandon  said  contract,  the  agreement  should 
be  void.  Held,  in  an  action  for  specific  per- 
formance by  the  assignees  of  B.  and  J.,  that 
the  contract  called  for  the  exercise  of  per- 
sonal skill  on  the  part  of  B.  and  J. ;  that  it 
could  not  be  specifically  enforced  against 
them,  because,  besides  uie  difficulty  of  en- 
forcing the  contract  for  personal  services,  the 
contract  gave  them  the  option  to  abandon  it, 
and  that  therefore  it  could  not  be  specifically 
enforced  against  P.  (Sturgis  v.  Galindo,  59 
Cal.  28.) 

Contracts  for  personal  services  cannot  be 
enforced.    See  post,  131 ;  Deeds,  31. 

12.  Parol  Agreements. 

87.  A  specific  performance  of  a  contract  for 
the  conveyance  of  land  can  be  enforced  only 
when  the  contract  is  in  writing,  or  where 
there  has  been  part  performance  of  a  verbal 
contract  by  the  vendee.  (Hoen  v.  Simmons, 
1  Cal.  119.) 

Cited  1  Cal.  210. 

88.  A,  the  owner  of  a  lot  of  land  in  San  Fran* 
ciBco,  requested  B  to  sell  the  same,  and  deliv- 
ered to  bim  the  title  deeds  in  order  to  enable 
him  to  effect  a  sale.  B  agreed  verbally  with 
the  plaintiff  to  sell  the  land  to  him,  but  A  re- 
fused to  comply  with  the  verbal  agreement 
which  B,  his  agent,  had  made  with  the  p^lain- 
tiff.  Held,  in  an  action  by  the  plaintiff 
against  A  to  compel  the  execution  of  a  deed, 
or  the  payment  of  damages,  that  the  agree- 
ment was  void,  and  could  not  be  enforced, 
and  that  the  defendant  A  was  not  liable  in 
damages.    (Harris  v.  Brown,  1  Cal.  98.) 

89.  A  verbal  contract  between  adjoining 
owners  of  land,  providing  that  if  a  mvision 
line  temporarily  agreed  upon  should  be  found 
incorrect  by  subsequent  survey,  the  owner 
who  should  occupy  and  clear  the  land  of  the 
other  up  to  the  i^reed  line  should  have  the 
option  to  purchase  the  same  at  its  value  when 
uncleared,  or  to  claim  payment  of  the  cost  of 
clearing,  as  he  may  elect,  may  be  specifically 
enforced  by  the  assignee  of  the  owner  having 
the  option  if  the  land  was  possessed,  cleared, 
and  improved  by  his  assignor,  and  the  as- 
signee has  tendered  payment  and  demanded 
a  conveyance  of  the  land.  (Calanchini  v. 
Branstetter,  84  Cal.  249.) 

90.  A  court  of  equity  will,  in  a  proper  case. 
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Enforce  the  speciflc  performance  of  a  parol 
contract  to  execute  a  written  lease  of  land. 
(McOarger  v.  Rood,  47  Cal.  138.) 

91.  If  the  owner  of  land  makes  a  verbal 
agreement  with  another  to  lease  him  the 
same  for  one  year,  with  the  privilege  of  two 
years  more,  at  an  annual  rent  of  six  hundred 
dollars,  and  a  lease  is  to  be  executed  contain- 
ing the  usual  covenants,  and  the  lessee  takes 
possession  and  pays  the  rent  for  the  first 
year,  the  agreement  is  sufiBciently  certain  to 
support  a  decree  against  the  lessor  for  a 
specific  performance.  (Clark  v.  Clark,  49 
Oal.5S&.) 

Cited  16  Col.  422. 

92.  If  the  lessee  and  lessor  enter  into  a 
parol  agreement  with  regard  to  a  new  lease 
of  the  premises  the  lessee  is  occupying,  and 
the  amount  of  rent  to  be  paid  by  the  lessee, 
and  improvements  made  by  him  and  to  be 
made  on  the  premises,  and  afterward  the 
lessee  executes  a  lease  in  writing  relating  to 
the  same  subject  matter,  containing  terms 
varying  from  the  parol  agreement,  a  court  of 
equity  will  not  rescind  the  written  lease  and 
enforce  the  parol  contract,  nor,  unless  upon 
some  equitable  ground,  as  mistake  or  fraud, 
will  it  reform  the  written  lease  to  make  it 
correspond  with  the  parol  contract.  (Ewald 
▼.  Lyons,  20  Cal.  650.) 

93.  A  court  of  equity  will  not  enforce  a 
parol  contract  if,  after  the  same  is  made,  the 
parties  voluntarily  enter  into  a  written  con- 
tact diSeiing  in  terms  from  the  parol  agree- 
ment, nor  will  it  substitute  the  parol  contract 
for  the  written  one.  (Ewald  v.  Lyons,  29 
Cal.  650.) 

94.  A  party  who  seeks  a  specific  perform- 
ance of  a  verbal  contract  for  the  conveyance 
of  real  estate  should  show  that  he  has  fully 
complied  with  the  substance  of  the  contract 
on  his  part.    (Hoen  v.  Simmons,  1  Cal.  119.) 

95.  In  an  action  for  the  specific  perform- 
ance of  a  parol  agreement  to  convev  land, 
evidence  of  a  statement  by  the  defendant 
that  be  had  given  the  land  to  the  plaintiff, 
althoogb  not  made  in  the  hearing  of  the  lat- 
ter, is  admissible  as  an  admission  of  the  gift. 
(Barlingame  v.  Rowland,  77  Cal.  315.) 

96.  Courts  of  equity  in  this  state  possess  the 
power  to  enforce  the  specific  performance  of 
verlMl  contracts  for  the  sale  of  land  in  cases 
of  part  performance  of  such  contracts, 
(Aigaello  V.  Edinger,  10  Cal.  150.) 

Cited  13  Cal.  132. 

97.  Equitable  fraud  is  basis  of  action  to  en- 
force parol  contract  for  the  sale  of  land  on  the 
ground  of  part  performance ;  that  is,  fraud  as 
a  necessary  consequence,  if  the  vendor  were 
allowed  to  set  up  the  statute  of  frauds  as  a 
defense,  so  as  to  secure  for  himself  the  bene- 
fit of  the  purchaser's  acts  of  part  perform- 
ance.    (Foster  v.  Maginnis,  89  Cal.  2i34.) 

98.  Where  there  has  been  such  a  part  per- 
formance of  a  verbal  contract  of  sale  by  the 
plaintiff,  as  to  put  him  into  a  situation  which 
would  operate  as  a  fraud  upon  him  unless 
the  verral  agreement  should  be  enforced,  a 
specific  performance  of  the  contract  will  be 
decreed.  (Tohler  v.  Folsom,  1  Cal.  207.) 
Distingnished  4  Cal.  93. 


99.  Where  theria  has  been  such  a  part  per- 
formance of  an  oral  agreement  for  an  ease- 
ment upon  land  that  it  would  be  a  sanction 
of  fraud  to  reiuse  its  specific  performance, 
the  statute  of  frauds  does  not  prevent  an  en- 
forcement of  the  agreement.  (Flickinger  t. 
Shaw,  87  Cal.  126.) 

100.  To  entitle  a  vendee  to  a  parol  contract 
for  the  conveyance  of  land  to  a  specific  per- 
formance, on  the  ground  of  part  performance, 
the  acts  of  part  performance  must  have  been 
done  by  the  vendee,  with  the  consent  and 
knowledge  of  the  vendor  and  in  pursuance  of 
the  contract,  and  with  a  design  of  carrying 
the  same  into  execution.  (Foster  v.  Magin- 
nis, 89  Cal.  264.) 

101.  The  payment  of  the  purchase  money 
is  not  su£9cient  part  performance  to  author- 
ise the  specific  enforcement  of  an  oral  agree- 
ment to  convey  land-  (Forrester  v.  Flores, 
64  Cal.  24,  cited  94  Cal.  649,  99  Cal.  690;  Sal- 
field  V.  Sutter  County  etc.  Co.,  94  Cal.  646.) 

102.  Possession  of  a  lot  of  land  under  a 
parolcontract  for  the  sale  thereof,  the  expend- 
iture of  money  in  its  improvement,  and  par- 
tial payments  of  the  purchase  price,  consti- 
tute part  performance  of  the  contract  which 
takes  it  out  of  the  statute  of  frauds,  and  en-  ' 
titles  the  vendee  to  a  specific  performance  of 
the  contract.    (Day  v.  Cobn,  65  Cal.  608.) 

103.  The  fact  that  the  vendee  moved  some 
fence  posts  and  lumber  upon  the  land  is  not 
such  a  part  performance  of  the  contract  as 
will  entitle  him  to  its  specific  enforcement. 
(Foster  v.  Maginnis,  89  Cal.  264.) 

104.  A  parol  gift  of  land,  followed  by  pos- 
session and  improvement  of  the  land  by  the 
donee,  is  so  far  executed  as  to  entitle  the 
donee  to  a  specific  performance;  but  held,  in 
an  action  of  ejectment  by  the  grantee  of  the 
donor,  that   the  defense  must  be  specially 

S leaded.     (Manly  v.  Hewlett,  66  Cal.  94.) 
ited  77  Cal.  317. 

106.  Equity  will  compel  the  specific  per- 
formance of  a  parol  agreement,  made  by  a 
father  with  his  daughter,  to  convey  certain 
land  to  her  if  she  would  take  possession 
thereof  and  live  upon  it,  when  the  agreement 
has  been  acted  upon  and  partly  performed  b^ 
her ;  and  it  is  a  sufficient  part  performance  if 
she  moves  upon  the  land  and  erects  valuable 
improvements  thereon.  (Burlingame  v.  Row- 
land, 77  Cal.  316.) 
Cited  81  Cal.  208. 

106.  In  a  suit  for  specific  performance  of  a 
parol  contract  for  the  sale  of  land,  the  acts 
which  constitute  the  part  performance  must 
be  distinctly  and  clearly  stated  in  the  com- 
plaint, and  an  allegation  that  the  vendee  en- 
tered upon  the  premises  and  made  valuable 
improvements  is  insufficient.  (Fowler  v. 
Sutherland,  68  Cal.  414.) 

107.  If  a  surveyor  and  another  enter  into  a 
parol  contract,  by  which  the  surveyor  is  to 
search  for  and  survey  swamp  lands,  and  the 
other  is  to  pay  the  first  installment  of  twenty 
per  cent  purchase  money  and  procure  a  cer- 
tificate of^  purchase,  and  then  deed  one-half 
to  the  surveyor,  the  services  performed  by  the 
surveyor  are  not  such  part  performance  of 
the  contract  as  to  bring  the  case  within  the 
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tenth  section  of  the  statute  of  frauds,  and  en- 
able the  court  to  decree  a  speiiiflc  perform* 
ance.    (Edwards  t.  Estell,  48  Cal.  194.) 
Cited  73  Cal.  418. 

106.  If  one  party  to  an  oral  agreement  for 
the  exchange  of  lands  conveys  his  own  land 
to  the  other  party,  in  accordance  with  the 
terms  of  the  agreement,  it  is  a  sufficient  part 
performance  by  him  to  take  the  agreement 
out  of  the  statute  of  frauds  and  entitle  him 
to  its  specific  performance  by  the  other  party, 
(Swain  y.  Bumette,  89  Cal.  664.) 

109.  A  vendee  claiming  the  right  to  a  con- 
veyance of  land  under  a  parol  contract,  upon 
the  ground  of  part  performance,  must  make 
out  hy  clear  and  satisfactory  proof  the  exist- 
ence of  the  contract  alleged  Dy  him ;  and  it 
is  not  enough  that  the  acts  of  part  perform 
ance  proved  are  evidence  of  some  agreement, 
but  the^  must  be  unequivocal  and  satisfac- 
tory evidence  of  the  particular  agreement 
charged  in  the  complaint.  (Foster  v.  Magin- 
nis,  80  Cal.  2:84.) 

Personal  aervioes,  offer  to  perform.  See 
poet,  V,  4,  a. 

Oral  contract  for  sale  of  land  not  enforced. 
See  Statute  of  Frauds,  66. 
^    Indemnity,  parol   contract  of,  when  too 
uncertain.    See  ante.  III,  4. 

Parol  contract  of  insurance.  See  Insur- 
ance, 3. 

Oral  agreement  for  use  of  water,  specific 
performance  of.    See  Watercourses,  607. 

Part  performance,  allegations  aa  to.  See 
post,  141. 

Parol  modification  of  contract.  See  Con- 
tracts, 867. 

13.  MheeHaiieout  Mgre«ment$, 

Corporators,  agreement  between  before  in- 
corporation, specific  performance  of.  See 
Corporations,  II,  10. 

Resnlting  trust  cannot  be  enforced.  See 
Trusts  and  Trastees,  73. 

Executoiv  contract  to  create  trust.  See 
Trusts  and  Trustees,  19. 

Action  for  specific  performance  of  agree- 
ment to  reconvey.    See  Mortgages,  132. 

Not  decreed  in  suit  to  quiet  title.  See 
Quieting  Title,  166. 

T*  Salts  to  Enforee  ContrMta. 

/.  Matun  of. 

110.  An  action  by  a  grantee  for  the  spedfio 
performance  of  a  written  contract  for  the  con- 
veyance of  real  estate,  alleged  to  have  been 
retained  by  the  grantor  of  the  land  when  he 
executed  a  deed  for  a  portion  of  the  premises 
described  in  the  contract,  which  he  had  in- 
duced the  plaintiff  to  accepi  as  conveying  the 
whole  land  contracted  for,  is,  in  effect,  an  ac- 
tion to  reform  the  deed.  (Nicholson  v.  Tar- 
pey,  89  Cal.  617.) 

Nature  of  proceeding  to  compel  enforcement 
of  decedent's  contract.    See  ante,  lY,  2. 

2.  Bood  Ftt'rth  0/1  Part  of  Plaintiff;  Duty  to  do 
Equity. 

111.  A  party  seeking  to  enforce  specific 
performance  of  a  contract  must  show  that  he 
has  acted  in  good  faith.  (Conrad  v.  Lind- 
ley,  2  Cal.  173.) 


112.  A  party  entering  upon  land,  under 
an  agreement  to  purchase,  and  afterward 
abandoning  the  purchase,  disclaiming  the 
title  of  the  vendor,  forfeits  the  benefit  of  the 
agreement,  and  cannot,  on  subsequently  ten- 
dering the  purchase  money,  claim  a  specific 
performance.  (Conrad  v.  Lindley,  2  Cal. 
173.) 

ated  24  Cal.  176;  64  Cal.  20;  92  Cal.  626. 

113.  If  a  party  appeals  to  a  court  of  equity 
for  the  specific  performance  of  a  contract,  he 
must  himself  do  equity,  and  submit  to  such 
terms  as  a  court  of  equity  will  impose.  (Bal- 
lard V.  Carr,  48  Cal.  74.) 

C»ted  87  Cal.  60. 

3.  Within  Wliat  Time  to  be  Brought 

114.  Specific  performance  is  a  relief  which 
the  court  will  not  give  unless  in  cases  where 
the  parties  seeking  it  come  as  promptly 
as  the  nature  of  the  case  will  permit.  (Hen- 
derson V.  Hicks,  68  Cal.  364.) 

116.  There  is  no  absolute  bar  to  action  for 
specific  performance  of  a  contract  for  sale  of 
land  short  of  the  statute  of  limitations. 
Shorter  delays  may  sometimes  be  fatal,  but 
each  case  depends  upon  its  own  circum- 
stances. The  circumstances  of  this  case  held 
to  show  no  ground  of  objection  to  the  action 
by  reason  of  plaintiff's  delay  in  bringing  the 
action.    (£arns  v.  Olney,  80  Cal.  90.) 

116.  In  an  action  for  specific  performance, 
the  plaintiff  J  after  a  decree  in  his  favor  which 
does  not  designate  the  time  for  performance, 
may  demand  its  enforcement  at  any  time,  un- 
til the  statute  of  limitations  becomes  avail- 
able to  his  adversary.  (Redington  v.  Chase, 
34  Cal.  666.) 

117.  It  seems  that  lapse  of  over  four  years 
from  the  maturity  of  the  note,  where  plaintiff 
^ave  a  note  payable  four  months  after  date, 
in  consideration  of  a  contract  to  convey,  be- 
fore action  commenced  for  a  specific  perform- 
ance, bars  the  action  by  limitation,  and  goes 
far  to  make  out  an  abandonment  of  the  pur- 
chase by  the  plaintiff.  ( Pearls  v.  Covillaad,  6 
Cal.  617.) 

.ated  18  Cal.  487;  23  Cal.  84. 

118.  The  plaintiff  and  defendant  entered 
into  an  agreement  for  the  sale  of  the  land  in 
coutroversv,  and,  after  obtaining  possession, 
the  defendant  objected  to  the  title.  The 
plaintiff  subsequently  gave  notice  that  he  re- 
pudiated the  contract,  tor  the  reason  that  the 
sale  was  for  cash.  More  than  three  jears 
thereafter  the  plaintiff  began  this  action  to 
recover  possession,  and  the  defendant  filed  a 
cross-complaint  for  a  specific  performance. 
Held,  that  the  laches  of  the  defendant  pre- 
cluded his  right  to  have  the  agreement 
executed.  (CBonnell  t.  Jackson,  09  (jal. 
622.) 

119.  The  specific  performance  of  a  parol 
agreement  for  the  sale  of  land  refused  on  ac- 
count of  the  nonpayment  of  the  purchase 
price,  and  of  the  great  delay  in  the  com- 
mencement of  the  action.  (Molaskey  ▼. 
Peery,  76Cal.84.) 

Limitation  of  actions  to  compel  convey- 
ance.   See  Statute  of  Limitations,  YI,  2,  b. 
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4.  Ptrformanet  by  PlaintHf. 
s.  Necessity  of. 

120.  To  entitle  a  party  to  a  speciflo  perform- 
anoe,  he  mast  have  performed,  on  nia  part, 
every  esaential  ot  tlie  agreement.  (Qoodale 
▼.  Weet,  5  Cal.  339.) 

Cated  10  Nev.  367;  12  Nev.  399. 

121.  A  party  seeking  the  legal  enforcement 
of  the  stipulation  of  a  concurrent  obligation 
of  the  other  i«arty  mast  first  show  a  com- 
pliance with  his  ovn.  (Green  t.  Covillaad, 
10  Cal.  317.) 

Cited  14  Cal.  143. 

122.  If,  in  a  contract  for  the  sale  and  con- 
veyance of  land,  it  is  jtrovided  that  the  pur- 
chaser shall  pay  certain  sums  at  specified 
times,  and  that,  if  he  fails  to  do  so,  the  seller 
shall  be  releaseid  from  all  his  obligations  in 
law  or  equity  to  convey  the  premises,  and  the 
pnrdiaser  shall  perfect  bis  right  to  a  convey- 
ance, and  the  purchaser  makes  default  in  bis 
pavments,  without  excuse,  a  court  of  equity 
will  not  enforce  the  contract  against  the  sell- 
er.   (Qrey  V.  Tabbs,  43Cal.  369.) 

Cited  84  Cal.  321 ;  87  Cal.  450 ;  90  Cal.  494,  526. 
Compliance  with  terms  of  oral  contract  is 
essential.    See  ante,  IV,  12. 

123.  An  agreement  to  convey  lands  and  give 
the  right  of  way  for  a  street  railroad  in  con- 
sideration that  the  road  shall  be  well  and 
substantially  built,  and  operated  bv  steam- 
dummy  motive  power  for  a  period  of  not  less 
than  ton  years,  and  shall  have  a  carrying 
capacity  and  speed  equal  to  all  the  require- 
ments of  the  section  and  the  business  thereof, 
and  that  rates  of  fare  specified  shall  not  be 
increased  for  ten  years,  and  providing  that 
deeds  shall  be  made  and  placea  in  escrow  un- 
til the  completion  and  operation  of  the  rail- 
road, cannot  beispecifically  enforced  while  the 
covenants  for  the  continued  operation  of  the 
road  are  unperformed.  (Lattin  v.  Hasard, 
91  Cal.  87.) 

124.  Specific  performance  of  such  agree- 
ment cannot  be  granted  upon  the  ground 
that  the  covenants  for  the  deeds  and  for  the 
continued  operation  of  the  road  are  independ- 
ent, the  latter  covenants  being  an  important 
part  of  the  consideration  for  the  former,  and 
being  a  sabstantial  and  important  part  of  the 
obligation,  which  has  not  been  performed, 
and  of  which  specific  performance  cannot  be 
enforced  by  a  decree.  (Lattin  v.  Hazard,  91 
Cal.  87.) 

1%.  In  action  for  specific  performance 
against  vendor  who  refuses  to  make  title, 
tender  of  the  unpaid  purchase  money  must 
be  proved,  as  it  is  of  the  essence  of  tne  con- 
tract.    ((Joodale  v.  West,  6  Cal.  339.) 

126.  Where  A  contracted  verbally  to  convey 
to  B  a  certain  lot  of  land  for  five  thousand 
dollars,  of  which  sum  one  thousand  dollars 
was  to  be  paid  down,  and  the  balance  in  two 
months,  with  interest  at  the  rate  of  two  per 
cent  per  month,  and  the  time  for  the  payment 
of  the  four  thousand  dollars  had  elapsed  long 
before  the  commencement  of  the  suit,  held, 
the  plaintiff  not  having  paid  or  tendered  the 
four  thousand  dollars  with  interest,  that  a 
tpedflc  performance  ought  not  to  be  decreed. 
(Hoen  T.  Simmons,  1  Cal.  119.) 


127.  If,  in  a  contract  for  the  sale  of  land, 
the  vendee  agrees  to  make  certain  payments 
at  stipulated  times,  and  the  vendor  agrees  to 
execute  a  conveyance  of  the  land  when  the 
pajrments  are  all  made,  the  vendee  cannot 
maintain  an  action  in  equity  for  a  specific  per- 
formance if  he  has  failed  without  any  cause 
to  make  the  first  payment,  and  the  last  in- 
stallment is  not  due.  (Troy  v.  Clarke,  30 
Cal.  419.) 

Duty  to  tender  payment  where  contract 
partly  enforced.    See  post,  V,  5. 
Nonpayment  as  bar  to  suit.    See  ante,  119. 

128.  In  an  action  for  specific  performance 
against  a  vendor  who  refused  to  make  a  title, 
it  is  not  necessary  that  a  deed  should  be  ten- 
dered him  for  bis  execution.  (Goodale  v. 
West,  5  Cal.  339.) 

Cited  17  Cal.  276 ;  25  Cal.  279. 

129.  A  cross-complaint  for  speciflo  perform- 
ance which  fails  to  show  that  the  defendant 
had  tendered  a  deed  conveying  the  title  he 
had  agreed  to  convey,  or  that  he  could  convey 
such  title,  and  which  shows  affirmatively 
that  the  abstract  of  title  which  he  had 
agreed  to  furnish  did  not  show  good  title,  or 
that  he  had  made  or  could  mn&e  it  good,  is 
bad  on  general  demurrer.  (Smith  v.  Taylor, 
82  Cal.  533.) 

130.  For  the  purpose  of  enforcing  specific 
performance  of  stipulations,  the  consideration 
for  which  was  an  agreement  by  the  plaintiff  to 
perform  personal  services,  an  offer  to  perform 
these  services  is  not  equivalent  to  an  actual 
performance.  The  rejection  of  the  offer  by 
the  defendant  excuses  the  performance  as  a 
condition  precedent,  but  does  not  release  the 
plaintiff  from  his  obligation  to  perform  so 
long  as  he  insists  upon  the  agreement. 
(Cooper  V.  Pena,  21  Cal.  403.) 

131.  When  a  contract  for  the  sale  of  real 
estate  which  might  have  been  specifically 
enforced  is  modified  by  a  supplemental  con- 
tract so  as  to  make  a  large  portion  of  the  pur- 
chase money  payable  in  personal  services  at 
an  agreed  price,  such  contract  will  not  be 
specifically  enforced  unless  the  purchaser  has 
without  default  fully  performed  on  his  part. 
Specific  performance  will  not  be  enforced 
against  either  party  if  it  cannot  be  enforced 
against  the  other,  and  cannot  be  enforced  for 
personal  services.  (Wakebam  v.  Barker,  82 
Cal.  46.) 

132.  Under  a  lease  from  C.  to  D.,  the  latter 
had  the  election  to  purchase  the  leased  prem- 
ises for  the  sum  of  six  thousand  dollars,  pay- 
able at  any  time  during  the  term,  with  inter- 
est from  the  date  of  the  lease  at  the  rate  of 
one  per  cent  a  month,  previous  payments  of 
reat  to  be  credited  on  the  interest,  the  lessee 
also  to  pay  the  taxes  on  the  land  imposed 
during  tne  term.  D.,  during  the  term,  noti- 
fied CI,  of  his  election  to  purchase,  and  ten- 
dered him  the  sum  of  six  thousand  dollars, 
and  also  offered  to  pay  the  texes,  but  did  not 
tender  or  offer  to  pay  the  interest  then  due; 
0.  declined  the  tender,  and  denied  the  right 
of  D.  to  purchase.  In  an  action  by  D.  for  a 
specific  performance,  the  denial  by  the  de- 
fendant of  the  plaintiff's  rigbt  to  purchase 
was  a  waiver  of  the  necessity  of  a  tender,  and 
the  plaintiff  is  entitled  to  a  specific  perform- 
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ance  upon  the  terme  of  paying  to  the  defend- 
ant, besides  the  taxes,  the  sum  of  six  tbon- 
sand  dollars,  agreed  upon,  with  interest  from 
the  date  of  the  lease  at  the  rate  of  one  per 
cent  a  month,  after  deducting  the  amounts 
paid  for  rent.  (Dowd  v.  Clarke,  54  Cal.  48.) 
Cited  68  Cal.  228;  91  Cal.  330;  96  Cal.  221. 

133.  Where  the  owner  of  land  entered  into 
a  contract  with  an  intending  purchaser  for  its 
sale,  by  the  terms  of  which  part  of  the  pur- 
chase money  was  to  be  and  was  paid  down  bv 
the  vendee,  and  the  balance  was  to  be  paia, 
upon  approval  of  the  title,  "on  delivery  of  the 
deed,"  and  the  vendee  entered  into  iXMsession 
and  made  improvements,  the  commencement 
of  an  Mtion  to  quiet  title,  by  the  vendor 
against  the  vendee,^  without  an  oSer  to  con- 
vey^ is  a  repudiation  of  the  contract,  and 
entitles  the  vendee  to  the  right  to  file  a  cross- 
complaint  for  specific  performance  of  the  con- 
tract without  a  previous  tender  of  the  balance 
of  the  purchase  money.  (Sheplar  v.  Green, 
96  Cal.  218.) 

134.  In  such  case  the  withdrawal  by  the 
vendee  of  a  sum  of  money  deposited  in  the 
bands  of  a  third  party  to  cover  the  balance  of 
the  purchase  money,  which  was  "  to  be  paid 
on  delivery  of  deed,''  if  a  violation  of  the  con- 
tract of  purchase,  was  not  such  as  to  release 
the  vendor  from  performing  or  offering  to 
perform  on  bis  part,  nor  such  as  to  prevent 
the  vendee  from  obtaining  specific  perform- 
ance of  the  contract,  notwithstanding  a  de- 
mand upon  the  depositary  for  the  whole  sum 
deposited,  unaccompanied  by  an  offer  to  con- 
vey, where  it  appears  that  the  vendee  was 
ready  at  all  times  to  complete  the  purchase, 
and  upon  the  trial  tendered  the  balance  due 
on  the  contract,  which  was  much  less  than 
the  sum  deposited,  and,  upon  a  refusal  by  the 
vendor  to  accept  it,  deposited  it  with  the 
clerk  of  the  court  for  the  vendor.  (Sheplar 
T.  Qreen,  96  Cal.  218.) 

135.  Where  there  has  been  a  compliance 
with  a  reasonable  understanding  of  the  con- 
tract, and  no  injury  done  by  the  want  of  an 
exact  compliance,  a  specific  performance  will 
be  decreed.    (Farley  v.  Vaughn,  11  Cal.  227. ) 

136.  Where  any  lack  of  exact  compliance 
with  the  contract  on  the  part  of  the  purchaser 
can  be  sufSciently  compensated  by  allowing 
costs  to  the  vendor,  while  a  refusal  to  allow  a 
specific  performance  would  cause  irreparable 
loss  to  the  purchaser,  a  specific  performance 
may  properly  be  decreed  in  favor  of  the  pur- 
chaser upon  payment  of  costs.  (Sheplar  v. 
Green,  96  Cal.  218.) 

137.  In  suit  by  a  vendee  for  specific  perform- 
ance of  a  contract  of  sale,  the  averment  of 
tender  of  payment  was  in  general  terms,  as 
that  the  tender  had  been  repeatedly  made, 
and  that  the  plaintiff  has  been  at  all  times, 
and  still  is,  ready  and  willing  to  pay.  Held, 
that  the  tender  should  have  been  stated  with 
greater  particularity  as  to  time,  but  that  the 
objection,  in  this  respect,  cannot  be  taken  for 
the  first  time  in  the  supreme  court.  (Doff  v. 
Fisher,  15  Cal.  875.) 

^  138.  Where  a  contract  to  convey  land  pro- 
vided that  a  deed  to  the  land  should  be  placed 
in  escrow  until  the  performance  of  certain 
conditions  on  the  part  of  the  grantee,  and 


should  be  thereupon  delivered  to  the  grantee, 
a  complaint  by  an  assignee  of  the  grantee  for 
a  specific  i>eriormance  of  the  contract,  which 
alleges  that  the  grantee  fully  performed  the 
contract  on  bis  part,  and,  after  having  become 
entitled  to  a  conveyance  from  the  defendant, 
conveyed  all  his  right,  title,  and  interest  in 
the  land  to  the  plaintiff,  and  that  plaintiff 
has  demanded  a  conveyance  from  the  defend- 
ant of  the  same,  which  defendant  refused  to 
make,  but  which  does  not  allege  a  refusal  by 
defendant  to  place  a  properly  executed  deed 
in  escrow  according  to  the  terms  of  the  con- 
tract, does  not  state  a  cause  of  action,  and  is 
subject  to  a  general  demurrer.  (Lattin  v. 
Hazard,  85  Cal.  58.) 

139.  In  accordance  with  the  presumption 
that  private  transactions  have  been  fair  and 
regular,  it  must  be  presumed  that  such  deed 
was  placed  in  escrow  pursuant  to  the  terms 
of  the  contract,  in  the  absence  of  an  allega- 
tion to  the  contrary :  and  it  follows  that  the 
grantor  was  not  in  default  at  the  time  of  the 
demand  upon  him  for  a  deed,  and  properly 
refused  to  make  a  second  conveyance  of  the 
land,  the  all^ations  of  such  demand  and  re- 
fusal not  being  inconsistent  with  the  pre- 
sumption that  the  contract  was  complied 
with.    (Lattin  v.  Hazard,  85  Cal.  58. ) 

140.  It  is  essential,  in  order  to  entitle  the 
assignees  of  the  vendee  to  enforce  the  con- 
tract, that  the  complaint  should  allege  per- 
formance of  the  agreement  respecting  insur- 
ance on  the  part  of  the  vendee,  which  was  the 
sole  consideration  of  the  offer  to  sell  by  the 
vendor,  or  an  offer  to  perform  or  an  excuse 
for  nonperformance,  on  the  part  of  the 
vendee,  within  a  reasonable  time  after  the 
making  of  the  offer  to  sell.  (Chadboume  v. 
Stockton  Savings  and  Loan  Society,  88  Cal. 
636.) 

141.  In  an  action  by  a  vendee  for  the 
specific  performance  of  a  contract  to  convey 
land,  the  court  found  a  parol  contract  and 
gave  judgment  for  the  plaintiff.  Held,  that 
the  complaint  was  insufficient  in  not  alleging 
a  readiness  and  willingness  on  the  part  ofthe 
plaintiff  to  pay  the  Imanoe  of  the  purchase 
price,  and  that  it  was  also  defective  in  the 
averments  respecting  part  performance. 
(Frixen  v.  Castro,  58  Cal.  442.) 

Cited  90  Cal.  287. 

142.  The  complaint  in  specific  performance 
did  not  allege  a  formal  tender,  but  there  was 
an  allegation  of  part  payment,  and  an  offer 
to  pay  the  balance.  Held,  to  be  soffident  un- 
der ibe  circumstances  of  the  case.  (Barsoloa 
V.  Newton,  63  Cal.  228.) 

Cited  96  Cal.  221. 
Pleading,  what  insufficient.    See  ante,  129. 

143.  In  an  action  to  compel  the  specific  per- 
formance of  a  verbal  contract  to  convey  land 
a  decree  enforcing  specific  performance  will 
not  be  reversed  because  the  court  fails  to  find 
that  the  party  seeking  performance  was 
ready  and  desirous  to  perform  on  his  part, 
provided  the  findings  show  such  facts  as, 
taken  in  connection  with  an  offer  to  pay  the 
price  of  the  land  into  court,  evince  a  readi- 
ness and  willingness  to  perform.  (Owen  v. 
Frink,  24  Cal.  171.) 
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Yendee  enfoicinf;  contract  after  forfeiture. 
See  Vendor  and  Vendee,  169. 

b.  Diligence  R^uisite;  ESect  of  Delay  in 
Performance. 

144.  The  party  insisting  on  speciflo  perform- 
anoA  must  show  himself  "eager,  prompt, 
ready,  and  deairooe  to  perform  the  contract 
on  his  part."  He  must  show  that  he  has 
"need  due  diligence ;  or,  if  not,  that  his  negli- 
gence arose  from  some  just  cause,  or  has  beien 
acquiesced  in.  It  is  not  necessary  for  the 
party  resisting  performance  to  snow  any 
particular  injury  or  inconvenience ;  it  is  suffi- 
cient if  he  haa  not  acquiesced  in  the  n^li- 
gence  of  the  other  party."  (Weber  t.  Mar* 
shall,  19  Cal.  447.) 
Cited  68  Cal.  418;  69  Cal.  271;  84  Cal.  265. 

146.  Nor  does  possession  by  the  party  seek- 
ing performance  make  the  rule  dinerent. 
(Weber  t.  Marshall,  19  Cal.  447.) 

146.  While  time  is  not  of  the  essence  of  the 
contract  for  the  sale  of  land,  ordinarily,  yet 
in  every  case  it  will  devolve  upon  the  party 
seeking  the  relief  to  account  for  his  delay, 
and  if  there  are  circumstances  showing  cul- 
pable negligence  on  bis  part,  or  if  the  length 
of  time  which  has  been  permitted  to  inter- 
vene, together  with  other  circumstances, 
raise  the  presumption  of  an  abandonment  of 
the  contract,  or  if  the  property  has  greatly 
enhanced  in  value  in  the  mean  time,  and  the 
IHirchaser  has  laid  by  apparently  for  the  pur- 
pose of  taking  advantf^e  of  this  circum- 
stance, he  will  not  be  entitled  to  a  decree  in 
bis  favor.  (Green  v.  Covillaud,  10  Cal.  317.) 
Cited  13  Cal.  316 ;  23  Cal.  34 ;  40  Cal.  11 ;  dis- 
tinguished 11  Cal.  237;  19  Cal.  237. 

147.  Thia  rule  is  especially  applicable  to 
mich  contracts  in  this  state.  (Oreen  v.  CovU- 
laad,  10  Cal.  317.) 

148.  Where  a  party  seeks  to  enforce  a  con- 
tract to  convey  land  to  him,  if  there  are  cir- 
cumstances showing  culpable  negligence  on 
his  part,  or  if  the  length  of  time  which  has 
been  permitted  to  intervene,  together  with 
other  circumstances,  raise  a  presumption  of  an 
abandonment  of  the  contract,  or  if  the  prop- 
erty has  greatly  enhanced  in  value,  and  he 
has  apparently  laid  by  for  the  purpose  of 
taking  advantage  of  this  circumstance,  he 
will  not  be  entitled  to  a  decision  in  his  favor. 
(Brown  v.  Covillaud,  6  Cal.  566.) 

Cited  64  Cal.  20;  69  Cal.  624 ;  76  Cal.  693. 

149.  A  court  of  equitv  will  not  enforce  a 
specific  performance  of  tne  agreement  to  con- 
vey lands,  when  the  plaintin  shows  no  com- 
pliance, or  offer  of  compliance,  on  his  part 
with  the  agreement,  nor  any  excuse  therefor, 
for  the  period  of  twentv-one  or  twenty-two 
months  from  the  time  ne  bound  himself  to 
perform.  (Green  v.  Covillaud,  10  Cal.  317.) 
Cited  19  Oal.  468-60;  64  Cal.  20;  69  Cal.  271, 

624;  76  Cal.  693;  92  Cal.  525. 

150.  Equity  will  not  decree  8i>ecific  per- 
formance of  a  contract  for  the  sale  of  land  in 
tayot  of  a  party  who,  by  his  own  negligence 
or  default,  nas  prevented  or  unreasonably  de- 
layed the  full  execution  of  the  contoact. 
(Hicks  V.  Lovell,  64  Cal.  14.) 

Cited  82  Cal.  126;  86  Cal.  364. 


151.  IJnder  an  agreement  for  the  sale  of 
land  binding  the  vendor  to  make  a  convey- 
ance "on  or  before"  a  specified  date,  provided 
the  vendee  should  "  on  or  before  that  day" 
have  paid  to  the  vendor  the  price  named 
therein,  the  purchaser  is  entitled  to  a  convey- 
ance upon  his  payment  or  tender  of  the 
agreed  price  to  the  vendor  at  any  time  within 
the  time  stated,  and  may  enforce  a  specific 
performance  of  the  agreement  as  soon  as  such 
payment  or  tender  is  made.  (Warner  v.  Dar- 
row,  91  Cal.  309.) 

162.  On  a  verbal  contract  between  adjoin- 
ing owners,  providing  that,  if  a  division  line 
be  found  incorrect,  the  owner  occupying  and 
clearing  the  land  of  the  other  should  have  the 
option  to  purchase  at  the  uncL  ared  price  or  re- 
cover for  the  clearing,  no  such  laches  is  im- 
putable to  the  party  seeking  specific  perform- 
ance as  will  bar  hie  right  thereto  by  reason  of 
a  delay  of  more  than  three  years  before  any 
attempt  to  ascertain  the  true  line,  and  of 
more  than  four  years  before  suit  for  sptcific 
performance,  if  no  time  was  fixed  by  the  con- 
tract for  making  the  proposed  survey,  and  the 
burden  of  making  it  was  not  cast  upon  either 
of  the  contracting  parties  and  both  of  them 
acquiesced  in  the  delay  as  to  the  ascfrtain- 
mt- nt  of  the  true  line.  (Calancbini  v.  Bran- 
stetter,  84  Cal.  249.) 

153.  The  following  verbal  agreement  for  the 
sale  and  purchase  of  land  was  made  between 
W.,  claiming  the  land  under  a  Mexican  grant, 
and  M.,  who  was  in  possession.  W.  was  to 
choose  one  referee  and  M.  ano;her,  the  two 
to  choose  a  third,  they  to  appraise  the 
value  of  the  land,  which  M.  was  to  pay  W. 
upon  the  confirmation  of  the  grant  by  the 
United  States  land  commissioners.  The  grant 
was  confirmed  in  1856,  and  no  offer  was 
made  by  M.  until  1861,  when  W.  brought 
ejectment  for  the  land,  to  comply  with  the 
terms  of  the  agreement.  Held,  ihat  under 
the  agreement  it  was  the  duty  oi  M.  within  a 
reasonable  time  after  the  confirmation  of  the 
grant  by  the  United  States  land  commis- 
sionera  to  notify  W.  that  he  was  ready  to  ex- 
ecute the  agreement  and  to  appoint  the  ref- 
erees ;  and  that  his  failure  to  do  this  for  five 
or  six  years  was  fatal  to  his  claim  for  specific 
performance.  (Weber  v.  Mai  shall,  19  Cal.  447. ) 

164.  It  WI48  not  the  duty  of  W.  to  notify  M. 
of  the  confirmation  in  such  case;  that  the 
board  of  United  States  land  commissioners 
being  a  public  tribunal,  whose  proceedings 
were  open  and  notorious,  and  affecting  wh'  le 
communities,  and  M.  being  personally  inter- 
ested in  the  decision  upon  this  grant,  the  fact 
of  confirmation  was  not  peculiarly  wiihin  the 
knowledge  of  W.,  and  that  hence  the  case  is 
not  within  the  rule  requiring  notice  from  the 
imrty  having  peculiar  information.  (Weber 
T.Marshall,  19  Cal.  447.) 

165.  In  such  case  the  fact  that  payment  for 
the  land  was  to  be  made  according  to  the  value 
at  the  time  of  the  appraisement,  and  that 
therefore  the  delay  in  executing  the  agree- 
ment was  not  injurious  to  W.,  is  insufficient 
to  take  the  case  out  of  the  rule  refusing  spe- 
cific performance  where  there  has  been  un- 
reasonable delay.  (Weber  v.  Marshall,  19 
Cal.  447.) 
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166.  A  complaint  by  aemgneea  of  a  vendee 
for  the  specific  performance  of  a  contract  for 
th«  conveyance  of  land,  which  is  in  terms  a 
mere  offer  to  sell  to  tue  vendee  upon  specified 
terms  witliin  two  years,  expressly  making 
time  of  the  essence  of  the  contract,  providing 
that  the  rent  in  the  lease  to  third  parties  was 
paid  as  specified  in  tne  lease,  and  by  the 
terms  of  which  the  vendee,  in  consideration 
of  the  offer  to  sell,  agreed  to  keep  the  build- 
ings on  the  land  insured  for  a  specified  sum, 
and  to  assign  the  policies  of  insurance  to  the 
vendor,  which  does  not  allege  that  the  vendee, 
or  any  one  claiming  under  nim,  did  any  thing 
in  pursuance  of  the  contract  prior  to  an  offer 
of  performance  by  the  plaintiffs,  two  days  be- 
fore the  expiration  of  the  time  limited  by  the 
offer,  and  more  than  twelve  months  after  the 
interest  of  the  vendee  had  been  sold  under 
execution,  does  not  state  a  cause  of  action,  and 
a  general  demurrer  thereto  should  be  sus- 
tained. (Cbadboume  v.  Stockton  Savings 
and  Loan  Society,  88  Cal.  636.) 

167.  Belief  of  specific  performance  denied 
in  a  case  where  the  vendee  had  failed  to  pay 
any  part  of  the  purchase  money,  except  a 
portion  of  the  interest  thereon,  for  a  period 
of  over  aix  years  from  the  execution  of  the 
contract.    (Henderson  v.  Hicks,  58  Oal.  864.) 

158.  Specific  performance  of  a  contract  for 
the  sale  of  land,  at  the  insttmce  of  the  vendee, 
will  be  refused  when  there  has  been  an  un- 
explained delay  by  him  of  upwards  of  three 
years  in  performing  the  conditions  of  the  con- 
tract witn  respect  to  the  payment  of  the  pur- 
chase price.    (Requa  v.  Snow,  76  Cal.  590.) 

169.  In  an  action  by  a  purchaser  to  enforce 
specific  performance  of  a  contract  for  the  sale 
and  conveyance  of  land,  where  time  is  of  the 
essence  of  the  contract,  and  the  purchaser  has 
failed  to  pay  an  installment  of  purchase 
money  within  the  time  limited  therefor,  the 
defendant  need  not  prove  performance  of  the 
contract,  or  an  offer  to  perform,  on  his  part, 
in  order  to  defeat  the  action ;  nor  need  he 
tender  a  deed  to  the  purchaser  in  order  to 

gut  him  in  default.    (Bennett  v.  Hyde,  92 
al.  181.) 

160.  In  an  action  against  the  vendors  to  en- 
force specific  performance  of  a  contract  for 
the  sale  and  conveyance  of  real  estate,  where 
a  considerable  delay  had  occurred  in  the  pay- 
ment of  a  portion  of  the  purchase  money,  it 
was  claimed  that  the  vendee  had  been  guilty 
of  such  laches  as  rendered  it  inequitable  to 
enforce  the  contract.  On  a  review  of  the 
facts,  held,  that  the  charge  of  laches  was  un- 
founded, it  appearing  that  the  vendee  bad 
taken  possession  with  the  consent  of  the 
vendors,  and  made  valuable  improvements 
npon  the  land,  and  that  the  vendors  assented 
to  the  delay  in  the  first  instance,  and  snbse- 
q^uently  acquiesced  therein  without  giving  no- 
tice that  payment  was  required.  (Barsolou  v. 
Newton,  63  Cal.  223.) 

161.  The  action  was  brought  by  a  vendee 
under  a  verbal  contract  for  the  sale  of  several 
d'stinct  tracts  of  land,  to  procure  the  specific 
enforcement  of  the  contract,  on  the  ground  of 
part  performance.  The  contract  provided 
that  the  vendee  should  pay  for  the  land 
within  a  reasonable  time.    The  complaint 


showed  that  the  plaintiff  did  not  offer  to  pay 
for  the  land  until  two  years  and  three  months 
after  the  date  of  the  contract,  and  failed  to 
allege  any  excuse  for  the  delay  or  facts  show- 
ing an  acquiescence  by  the  vendor.  Held,  on 
a  demurrer  to  the  complaint,  that  the  court 
would  not  presume  that  the  offer  to  pav  was 
made  within  a  reasonable  time.  (Fowler  v. 
Sutherland,  68  Cal,  414.) 
Cited  76  Cal.  303;  84  Cal.  266. 

162.  Where  a  contract  for  the  sale  and  con- 
veyance of  land  provided  that,  if  the  purchaser 
failed  to  comply  with  any  one  of  tne  agree- 
ments therein  specified  and  at  the  time 
specified,  the  contract  should  immediately 
become  void,  and  the  vendor  should  be  re- 
leased from  all  obligations  at  law  or  in  equity 
to  convey  the  land,  and  a  voluntary  exten- 
sion of  time  to  a  fixed  date,  and  not  longer, 
was  granted  the  purchaser  in  which  to  make 
a  payment  due  under  the  contract,  upon  the 
express  condition  that  "  time  must  be  the 
special  and  essential  ingredient  in  the  exten- 
sion, as  it  was  intended  to  be  of  the  original 
contract,"  the  intention  to  make  time  of  the 
essence  of  the  contract  is  sufficiently  ex- 
pressed ;  and  after  a  default  in  payment  by 
the  purchaser  within  the  extended  time  the 
contract  will  not  be  specifically  enforced 
against  the  vendor.  (Bennett  v.  Hyde,  92 
Cal.  131.) 

163.  In  suit  by  a  vendee  for  specific  per- 
formance, where  it  appeared  that  the  defend- 
ants were  desirous  to  raise  money  to  make 
certain  improvements,  for  which  reason  thev 
were  anxious  to  dispoee  of  some  of  their  land, 
and  that  the  plaintifis  never  offered  to  pay 
their  note  until  three  years  after  its  matur- 
ity, during  which  time  the  property  of  one  of 
the  defendants  had  been  sold  under  execu- 
tion, and  the  other  defendants  had  been  ob- 
liged to  raise  money  at  a  high  rate  of  interest, 
to  meet  their  obligations  respecting  this  and 
other  property,  and  had  paia  all  the  taxes  on 
the  land,  while  the  plaintiffs  refused  to  have 
the  property  assessed  to  them  or  to  pay  taxes 
thereon;  that  they  had  been  ever  since  the 
making  of  the  contract  in  receipt  for  the 
rents  and  profits  of  the  land,  which  had 
greatly  enhanced  in  value  since  the  maturity 
of  their  note;  and  further,  that  since  the 
maturity  of  their  note,  they,  with  others, 
had  made  a  written  request  to  the  defend- 
ants to  be  allowed  to  purchase  the  land  oc- 
cupied by  them  and  the  others;  all  these 
facts  go  to  show  conclusively  that  the  plain- 
tiffs never  intended  to  consummate  the  pur- 
chase unless  they  found  it  to  their  interest  to 
do  so.    (Brown  v.  Covilland,  6  <3a1.  666.) 

164.  This  conclusion  is  strengthened  when 
the  complaint  sets  up  as  a  reason  for  the  non- 
payment of  the  note  that  the  defendants 
hitherto  had  been  unable  to  make  "  a  good 
and  sufficient  deed,"  as  they  had  covenanted 
to  do,  for  the  reason  that  the  title  to  the  land 
in  the  defendants  had  only  recently  been  con- 
firmed by  the  United  Stetes  land  commis- 
sion.   (Brown  V.  Covilland,  6  Cal.  666.) 

165.  Under  a  contract  for  the  sa'e  of  land» 
making  time  of  the  essence  of  the  contract  for 
payments  on  the  part  of  the  purchaser,  and 
releasing  the  vendor  from  all  ooligation  apoik 
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bia  default,  the  failure  of  the  purchaser  to 
make  the  payments  provided  tor  does  not 
render  the  contract  void  as  to  the  -vendor,  or 
prevent  its  enforcement  by  him;  and  the  fact 
that  the  vendor  did  not  tender  a  deed  and  de- 
mand the  purchase  price  until  some  months 
gnbaequent  to  the  date  fixed  by  the  contract 
for  final  payment,  does  not  prevent  the  vendor 
irom  claiming  a  specific  performance  of  the 
contract.    (Banbury  v.  Arnold,  91  Oal.  606.) 

5.  Enforcement  of  Fart  of  Contract 

166.  If  vendor  is  unable  to  perform  entire 
agreement,  and  can  convey  only  an  undivided 
half  of  the  land,  he  may  ba  compelled  to  con- 
vey that  interest.  (Marshall  v.  Caldwell,  41 
Cal.  611.) 

167.  To  entitle  the  vendee  to  a  decree  com- 
pelling the  vendor  to  convey  his  undivided 
half  of  the  land,  held,  that  it  was  necessary 
for  him  to  tender  as  the  purchase  money  only 
one-half  of  the  contract  price.  (Marshall  T. 
Caldwell,  41  Cal.  611.) 

Cited  64  Cal.  20. 

168.  In  proceedings  to  s^oifically  enforce 
the  contract  in  such  case  it  is  not  incumbent 
on  the  defendant  to  restore,  or  offer  to  restore, 
the  possession  to  the  plaintifi;  nor  is  the 
piaintiS  entitled  to  any  portion  of  the  rents 
and  profits  accruing  since  the  contract  was 
made.    (Idarsball  v.  Caldwell,  41  Cal.  611.) 

169.  If  defendant  refuses  to  carry  out  his 
contract  for  partition  of  detached  tracts  of 
land,  and  for  an  exchange  and  conveyance  of 
certain  portions  of  land,  the  plaintifi  has  his 
remedy  by  an  action  for  specific  performance 
of  the  whole  contract,  and  not  by  partition  of 
part  only  of  the  lands.  (Bank  of  Healdsburg 
T.Hitchcock,  76  Cal.  489.) 

Joint  contract,  specific  enforcement  of  part. 
See  ante,  IV,  4. 

Specific  performance  in  part.  SeeWater- 
coorsea,  607. 

6,  BomaiMt  of  Performance  by  Defendant;  Waiver 
of  Right;  Rente  and  Profits. 

170.  In  an  action  for  the  specific  perform- 
ance of  a  trust  by  the  execution  of  a  deed,  a 
demand  therefor  before  suit  is  only  material 
as  afiecting  costs.  Without  such  demand  the 
action  may  be  maintained,  but  the  plaintifi 
will  not  lie  entitled  to  costs.  (Jones  v.  City 
of  Petalnma,  36  Cal.  230.) 

171.  Before  the  vendee  can  maintain  an  ac- 
tion to  recover  damages  for  the  breach  of  a 
covenant  to  convey  land,  he  must  demand  his 
deed  from  the  vendor;  otherwise,  where  he 
brings  an  action  for  specific  performance,  in 
whidi  case  a  demand  is  important  only  in  re- 
spect to  costs,  and  does  not  affect  the  merits 
of  the  case  or  the  rights  of  the  parties.  (Gray 
V.  Dougherty,  25  Cal.  266.) 

Cited  47  Cal.  73;  4  Nev.  460;  20  Nev.  388. 

172.  If,  however,  the  vendor,  by  any  act  of 
his,  prevents  the  vendee  from  performing  his 
part  of  the  agreement,  or  makes  it  known 
that  he  does  not  intend  to  ^rform  his  cove- 
nant, except  upon  compulsion,  the  vendee  is 
not  required  to  demand  a  deed  from  the 
vendor,  or  perform  his  part  of  the  agreement, 
before  oommencint;  suit ;  and  in  such  case  a 
court  of  equity  will  award  a  decree,  compel- 
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ling  specific  performance  within  a  certain 
time,  provided  the  vendee  shall  have  before 
that  time  performed  on  his  part.    (Gray  v. 
Dougherty,  25  CaU  266.) 
Cited  56  Cal.  247. 

173.  The  commencement  of  the  action  is  a 
sutficient  demand  for  a  conveyance,  and  from 
that  time  the  plaintifi  is  entitled  to  rents  and 
profits.    (Heinlen  v.  Martin,  58  Cal.  321.) 

174.  On  the  facts  found,  the  court  below 
would  have  been  justified  in  decreeing  to  the 
plaintifi  the  rental  value  of  the  land  from  the 
commencement  of  the  action.  (Heinlen  v. 
Martin,  53  Cal.  321.) 

Cited  76  Cal.  48,  303. 
Bight  to  rents  and  profits.    See  ante,  168. 

176.  If  plaintiff  has  executed  his  side  of 
agreement  to  exchange  lands  by  a  convey- 
ance, he  is  entitled,  in  an  action  to  enforce 
the  agreement,  to  an  account  of  rents  and 
profits,  and  an  averment  relating  thereto 
should  not  be  stricken  out.  (Swam  y.  Bxu- 
nette,  76  Cal.  299.) 

176.  Plaintifi  joined  with  the  defendant  in 
the  execution  of  a  note  as  surety  on  considera- 
tion of  defendant  giving  a  mortscage  on  bis 
homestead  as  security ;  the  plaintifi  performed 
his  part  of  the  contract,  but  them  was  no  sub- 
sequent ascertainment  or  agreement  as  to  the 
amount  and  terms  of  the  mortgage ;  nor  did 
he  make  any  demand  on  the  defendant  for  a 
performance  <>n  her  part  until  after  the  debt 
for  which  be  was  surety  became  due,  at  which 
time  the  contract  in  its  original  shape  could 
not  be  performed.  Held,  that  the  plaintifi 
had  waived  his  right  to  a  specific  performance 
of  the  contract.  (Magee  v.  McManus,  70  Cal. 
553.) 

177.  Where,  by  the  terms  of  a  contract  for 
the  conveyance  of  land,  the  vendor  agreed  to 
convey,  and  the  vendee  agreed  to  purchase 
the  land  if  the  vendor  was  the  owner  thereof, 
and  his  title  could  be  proven  by  the  records, 
and  the  vendee  agreed  to  accept  such  convey- 
ance when  tendered  to  him  within  a  reason- 
able time  alter  it  should  be  ascertained  that 
the  vendor  was  the  owner  of  the  land,  and 
where,  in  an  action  by  the  vendee  for  a  specific 
performance  of  the  contract,  it  appeared  that 
the  vendor,  on  a  subsequent  date,  was  the 
owner  of  the  land,  and  able  to  convey  it  to 
the  vendee,  free  of  encumbrances,  and  ofiered 
on  that  date  so  to  do,  and  tendered  a  deed 
thereof,  but  the  vendee  then  refused  to  take 
the  land  and  pay  for  it,  for  reasons  other  than 
a  defect  in  the  title,  the  vendor  bad  a  right  to 
consider  the  contract  as  terminated,  and  to 
convey  the  land  to  another,  and  a  subseauent 
offer  by  the  vendee,  made  after  the  land  had 
been  conveyed  to  another^  to  take  the  land 
and  pay  for  it,  could  not  give  the  vendee  the 
right  to  a  conveyance  under  the  contract. 
(Eshleman  v.  Henrietta  Vineyard  Co.,  97  Cti. 
670.) 

7.  Pleading*  in;  Enforcing  on  Croee-complaint. 

178.  In  the  absence  of  a  special  demurrer  on 
the  ground  of  ambiguity,  if  it  appear  from  the 
general  framework  of  the  complaint  that  the 
action  is  for  specific  performance,  it  will  be  so 
considered,   tnough  the  complaint   be  ob- 
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noxious  to  criticism  for  want  of  perspicuity. 
(Heinlen  v.  Martin,  63  Cal.  321.) 
Cited  88  Cal.  202. 

179.  A  complaint  for  the  specific  perform- 
ance of  a  contract  for  the  purchase  of  real 
estate,  which  shows  that  the  purchase  money 
was  by  supplemental  agreement  made  pay- 
able in  part  in  personal  services,  and  that 
said  services  were  performed  according  to 
agreement  to  a  certain  date,  and  that  defend- 
ant at  that  date  refused  to  furnish  any 
further  work  to  be  performed,  asserting  non- 
compliance of  plaintiS  with  the  agreement, 
and  avers  readiness  and  willingness  and  abil- 
ity to  perform  the  remainder,  but  does  not 
aver  how  much  service  was  rendered,  or  what 
amount  was  paid  on  the  contract  or  remained 
unpaid,  or  lay  any  foundation  for  an  account- 
ing, but  simply  alleges  a  demand  for  a  deed, 
and  an  offer  to  pay  a  certain  sum  of  money  as 
balance  due  upon  the  agreement,  which  de- 
fendant refused  to  accept,  is  subject  both  to  a 
general  demurrer  for  tailure  to  state  a  cause 
of  action,  and  to  a  special  demurrer  for  am- 
biguity.   (Wakeham  t.  Barker,  82  Cal.  46.) 

180.  In  an  action  to  compel  the  conveyance 
of  land  in  pursuance  of  an  agreement,  the 
complaint  did  not  clearly  set  forth  whether 
the  title  which  the  defendant  agreed  to  ob- 
tain, and  did  obtain,  was  a  title  to  tbe  land 
as  lieu  land,  or  a  title  under  tbe  pre-emption 
laws  of  tbe  United  States.  Held,  that  the 
complaint  was  ambiguous  and  uncertain. 
(Hudson  y.  Johnson,  46  Cal.  21.) 

181.  In  an  action  to  compel  defendant  to  | 
execute  a  deed  of  real  estate  held  by  him,  the 
complaint  alleged  that  the  property  was  pur- 
chased by  plaintiff  of  one  0.,  and  by  agree- 
ment witn  defendant  was  conveyed  directly 
to  him  as  security  for  a  debt,  he  to  make  a 
deed  to  plaintiff  upon  its  payment,  and  that 
tbe  debt  was  subsequently  imid  and  the  deed 
demanded ;  but  the  complaint  failed  to  aver 
that  defendant,  upon  the  demand,  refused,  or 
at  any  other  time  has  refused,  to  execute  the 
deed.  Held,  that  the  failure  to  aver  refusal 
is  fatal  to  the  action,  and  may  be  taken  ad- 
Tantage  of  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  (Dodge  v.  Clark,  17  Gal. 
686.) 

182.  In  an  action  by  J.,  a  vendor,  against 
H.,  bis  vendee,  to  compel  (1)  a  specific  per- 
formance, and  (2)  if  performance  should  be 
impossible,  then  to  recover  tbe  purchase 
money,  etc.,  the  complaint  showed  that  at 
the  date  of  the  contract  the  plaintiff  was  the 
owner  in  fee,  and  that  the  parties  entered 
into  the  following  agreement:  "I  have  this 
day  purchased  of  J.  his  brick  building  and  lot 
....  for  the  sum  of  ten  thousand  dollars,  to 
be  paid  in  the  following,  viz.,  to  give  two 
promissory  notes  of  S.  and  Q.  for  two  thou- 
sand dollars  each,  dated  the  13th  of  July, 
1867 ;  .  .  .  .  also,  one  note  for  two  thousand 
seven  hundred  and  seventy-five  dollars  dated 
July  13,'  1867;  ....  and  my  note  for  three 
thousand  dollars,  payable  at  ten  years  from 

date I  also  agree  to  release  J.  from 

paying  the  taxes  on  the  property  herein  de- 
scribed, due  for  the  years  1867  and  1868. 
Abstract  of  title  must  be  satisfactory.    Signed, 


H.  and  J,"  and  dated.  The  complaint 
further  alleged  that  upon  due  performance 
by  the  defendant  the  plaintiff  was  ready  to 
convey  the  premises;  that  the  defendant, 
upon  demand,  refused  to  perform.  The  court 
below  sustained  a  demurrer  to  the  complaint, 
on  the  ground  that  it  did  not  state  facta  suffi- 
cient to  constitute  a  cause  of  action.  Held, 
that  while  said  agreement  in  writing  is  valid 
under  tbe  statute  of  frauds,  it  is  nevertheless 
insufiScient  as  a  pleading  of  the  contract  of 
sale  sought  to  be  enforced,  and  that  the  de- 
murrer was  properly  sustained.  (Joaenh  v. 
Holt,  37  Cal.  250.) 

Complaint  is  indefinite,  ambigaooa,  and 
uncertain  when.    See  ante,  27. 

183.  If  an  agreement  for  specific  perform- 
ance is  executed  on  one  side  by  a  conveyance, 
and  it  turns  out  that  for  some  reason  the 
agreement  cannot  be  enforced,  the  party  con- 
veying is  entitled  to  a  reconveyance,  and 
therefore  an  averment  relating  to  the  convey- 
ance tends  to  state  a  cause  of  action  and 
should  not  be  stricken  out.  (Swain  v.  Bur- 
nette,  76Cal.  299.) 

184.  In  an  action  to  compel  the  specific  per- 
formance of  a  covenant  in  a  contract  for  tbe 
sale  of  land,  whereby  the  vendors  agreed  to 
also  sell  "  a  full  and  abundant  water  right" 
for  tbe  land,  tbe  complaint  must  allege  tbe 
purpose  for  which  the  water  right  was  to  be 
"full  and  abundant."  If  it  does  not,  a  de- 
murrer on  the  ground  of  ambiguity  should 
be  sustained.     (Snrkee  v.  Cota,  74  Gal.  313.) 

Acta  of  part  performance  must  be  distinctly 
alleged.     See  ante,  106. 

Performance  or  offer  to  perform,  pleading 
of.    See  ante,  V,  4,  a. 

Alleging  performance  of  conditions.  See 
ante,  156. 

Petition  against  executor  must  show  con- 
tract to  be  written.     See  ante,  lY,  2. 

Complaint  in  suit  to  enforce  contract  for 
sale  of  personalty.    See  ante,  IV,  10. 

Pleading,  failure  to  allege  tender.  See 
Quieting  Title,  121. 

Enforcing  on  cross-complaint.  See  Vendor 
and  Vendee,  169. 

Specific  performance  of  contract  to  convey 
by  cross-complaint.  See  ante,  133;  CroK- 
complaint,  19. 

Cross-complaint,  what  insufficient.  See 
ante,  129. 

8.  Juriadietion;  Effect  of  Monreaidaiiee. 

185,  Fact  that  vendor  is  absent  from  state 
at  time  the  vendee  becomes,  by  the  terms  of 
the  sale,  entitled  to  a  deed,  does  not  prevent 
him  from  giving  a  deed  voluntarily,  nor  the 
courts  of  this  state  from  compelling  him  ip 
do  BO,  in  person,  or  by  a  commissioner  ap- 
pointed by  the  court  to  act  for  him.  (Bourke 
v.  McLaughlin,  38  Cal.  196.) 

Cited  85  Cal.  32. 

186.  Specific  performance  will  be  decreed 
whenever  tbe  parties  or  tbe  subject  matter, 
or  so  much  thereof  as  is  sufficient  to  enable 
tbe  court  to  enforce  its  decree,  is  within  the 
jurisdiction  of  tbe  court.  (Rourke  ▼.  Mc- 
Laughlin, 38  Cal.  196.) 

Power  of  probate  court  to  decree.  See 
Probate  Courts,  13. 
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9.  In  Whose  Faror  and  Against  Whom  List; 
Parties. 

187.  If  A  enters  into  a  contract  with  B  for 
the  conveyance  of  a  tract  of  land,  wbereb}^  B 
acquires  a  rieht  to  a  conveyance  of  tiie  entire 
tract,  and  B  afterward  assigns  to  two  or 
more  persons,  giving  to  eacli  a  serrate  con- 
veyance of  biB  equitable  title  to  distinct  and 
separate  parcels  of  the  land,  the  assignees  of 
B  may  maintain  a  joint  action  againsi  A  for  a 
epecinc  performance  of  the  contract.  (Owen 
v.Frink,  24Cal.  171.) 

Cited  as  Gal.  360. 

188.  If  A,  being  in  the  posBession  of  land, 
contracts  in  writing  with  B  to  sell  and  convey 
the  land  to  B,  and  to  deliver  bim  possession 
at  any  time  within  five  years,  upon  the  pay- 
ment of  the  price  agreed  on,  and  C,  with 
notice  of  this  contract,  obtains  from  A  a  deed 
of  the  land  before  B  has  paid  the  agreed  price, 
B  may  pay  the  agreed  price  to  0,  and  equity 
will  com|>el  C  to  convey  the  land  to  B,  and  to 
deliver  him  possession  of  the  same.  (Hil- 
dreth  T.  Shelton,  46  Cal.  382.) 

189.  The  fact  that  such  land  is  pablic  land, 
held  by  A  under  the  Possessory  Act  of  this 
state,  is  no  defense.  (Hildreth  t.  Shelton, 
46  Cal.  382.) 

190.  Where  there  is  but  one  contract  and 
one  cause  of  action  under  it.  there  can  be  but 
one  action,  in  which  the  rights  of  all  the  par- 
ties can  be  adjusted.  (Agard  t.  Valencia,  30 
Cal.  292.) 

191.  In  an  action  for  apeciflo  performance 
of  a  contract  to  convey  an  undivided  interest 
of  a  specified  quantitjfr  of  land  in  a  larger 
tract,  all  persons  subject  to  the  plaintiff's 
equity,  and  holding  adversely  to  him,  must 
be  made  parties  to  the  proceeding.  (Agard 
T.  Valen«ua.  39  Cal.  292.) 

192.  In  an  action  to  compel  an  individual 
to  perform  an  agreement  made  by  him  for  the 
transfer  of  shares  of  stock  in  a  corporation, 
•nd  to  account  for  dividends  received  thereon, 
and  to  restrain  the  negotiation  of  the  stock, 
the  corporation  is  not  a  necessary  party  de- 
fendant, and  its  joinder  will  not  prevent  a 
change  of  the  place  of  trial  to  the  residence 
of  the  individual  defendant.  (Sayward  v. 
Houghton,  82  Cal.  628.) 

193.  Where  the  contract  which  is  the  basis 
of  an  action  for  specific  performance  shows 
npon  its  face  that  it  was,  as  between  de- 
fendant's grantors  and  each  of  the  other  per- 
sons signing  it,  a  separate  and  distinct  con- 
tract, entitling  each  person  to  purchase  that 
part  of  a  rancho  of  which  he  was  in  possession 
at  a  si>ecifled  date,  it  is  not  necessary  for  one 
in  possession  of  a  specific  part  to  join  the  pos- 
sessors of  other  parts  as  parties  defendant  in 
an  action  to  enforce  specific  performance  of 
the  distinct  contract  with  the  plaintiff,  or  to 
join  any  other  parties  to  the  contract  who  do 
not  appear  to  have  an  interest  in  the  specific 
tract  claimed  by  the  plaintiS,  and  a  demurrer 
for  the  nonjoinder  of  such  parties  should  be 
overruled.  (Towle  v.  Carmelo  Land  and  Coal 
Co.,  99  Cal.  397.) 

Dismissal  for  want  of  proper  parties.    See 
ante,  55. 
Bait  by  purchaser  under  foreclosure  to  en- 


force agreement  for  water  right.     See  Water- 
courses, 179. 

Donee  of  realty  may  maintain.  See  Gifts, 
30. 

10.  Evidence. 

194.  In  an  action  for  the  specific  perform- 
ance of  a  parol  agreement  to  convey  land, 
questions  asked  the  defendant  as  to  whether 
he  had  ever  said  any  thing  to  lead  the  plaintiff 
to  believe  that  she  was  going  to  obtain  title  or 
a  deed  of  the  land,  or  whether  he  intended  to 
give  her  more  than  a  life  estate,  are  properly 
excluded,  because  asking  for  a  conclusion  of 
the  witness.  (Burlingame  T.  Bowland,  77 
Cal.  315.) 

195.  The  action  was  brought  to  specifically 
enforce  a  written  contract  to  convey  real  es- 
tate. At  the  trial  the  defendant  was  allowed 
to  show  that  by  a  subsequent  parol  agree- 
ment he  was  to  retain  the  title  until  certain 
money  loaned  b^  him  to  the  plaintiff,  and  not 
named  in  the  original  contract,  should  be  re- 
paid. Held,  that  the  evidence  was  com- 
petent. (Hewlett  v.  Miller,  63  Cal.  185.) 
Cited  63  Cal.  226. 

196.  In  an  action  to  enforce  the  specific 
performance  of  a  contract  for  the  conveyance 
of  land,  where  the  plaintiff  alleged  that  by 
the  terms  of  the  contract  she  traded  her  land 
for  a  band  of  horses  and  a  tract  of  land  of  the 
defendant,  and  the  answer  of  the  defendant 
admitted  plaintiff's  ownership  of  her  land, 
and  only  raised  an  issue  as  to  whether  the  de- 
fendant, at  the  time  the  contract  was  entered 
into,  agreed  to  give  his  own  land  as  part  con- 
sideration for  the  plaintiff's  land,  evidence  on 
the  part  of  the  defendant  tending  to  show 
that  the  land  of  the  plaintiff  is  not  hers  in 
fact  or  in  equity,  as  against  her  father's  cred- 
itors, is  irrelevant  and  immaterial,  and  is 

groperly  excluded.     (Moulton  t.  Harris,  04 
al.  420.) 

197.  In  an  action  to  enforce  a  parol  agree- 
ment to  execute  a  lease  of  land,  where  plain- 
tiff has  entered  into  possession  and  farmed 
the  land  under  the  parol  agreement,  evidence 
on  behalf  of  defendant  that  plaintiff  has  not 
properly  farmed  the  land  is  not  admissible, 
because  it  does  not  tend  to  prove  that  there 
had  not  been  such  part  performance  as  takes 
the  contract  out  of  the  statute  of  frauds. 
(McCarger  v.  Rood.  47  Cal.  138.) 

//.  Defect  in  Title  as  a  Defense. 

108.  Though  it  mght  be  a  defense  to  an  ac- 
tion brought  by  the  vendor  to  enforce  a  con- 
tract for  conveyance  that  he  had  no  title,  the 
rule  cannot  be  invoked  in  an  action  brought 
by  the  vendee,  who  has  broken  his  contract, 
against  a  vendor  who  only  agreed  to  convey 
the  interest  he  had  in  the  land.  (Brown  v. 
Covillaud,  6Cal.  566.) 

109.  Vendor  cannot  object  to  the  enforce- 
ment of  the  contract  that  there  are  encum- 
brances upon  the  land  or  defects  in  the  title. 
(Grant  v.  Beronio,  07  Cal.  496. ) 

200.  In  an  action  involving  the  specific  per- 
formance of  a  contract  for  the  sale  of  land, 
which  is  resisted  by  the  purchaser  on  account 
of  the  alleged  dedication  of  streets  upon  the 
land,  where  it  appears  that  the  alleged  streets 
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never  yested  in  the  pnblic,  and  that  the  prop- 
erty bad  been  conveyed  in  a  body,  including 
tnch  alleged  streets,  and  fenced  and  occupied 
for  more  than  five  years  before  the  agree- 
ment to  convey  the  property,  the  right  of 
prior  purchasers  bounding  on  the  streets  to 
use  the  same,  if  it  ever  existed,  is  barred  by 
the  statute  of  limitations,  and  it  is  incum- 
bent upon  the  purchaser  to  prove  the  exist- 
ence of  any  circumstances  which  would  have 
prevented  the  running  of  the  statute  of  limita- 
tions, as  against  these  purchasers,  in  order  to 
avoid  a  specific  performance  of  his  contract 
to  purchase  the  land ;  and,  in  the  absence  of 
such  proof,  the  facts  show  such  title  in  the 
vendor  that  the  purchaser  is  bound  to  accept 
a  conveyance,  and  pay  the  pnrchase  money. 
(Phillips  V.  Day,  82  Cal.  24.) 

201.  To  avoid  a  specific  performance  of  a 
contract  to  purchase  land  on  the  ground  of 
defective  title,  where  the  vendor  has  a  clear 
paper  title  to  the  property,  the  burden  of 
proving  a  defect  in  the  title  because  of  an  al- 
leged dedication  of  part  of  the  land  as  public 
streets  is  on  the  purchaser.  (Phillips  v.  Day, 
82  Cal.  24.) 

Defective  title.    See  ante,  129. 
Abatement  of  price  for  defect  in  title.    See 
post,  V,  IS. 

12,  Fraud  a*  a  Oefeute. 

202.  Fraudulent  misrepresentations  by 
which  the  defendant  was  induced  to  enter 
into  the  contract,  and  by  which  third  per- 
sons would  be  injured,  constitute  a  defense  to 
a  suit  for  specific  performance.  (Kelly  v. 
Central  Pac.  R.  R.  Co.,  74  Cal.  667.) 

203.  Fraudulent  misrepresentations,  by 
which  the  defendant  was  induced  to  enter 
into  the  contract,  constitute  a  defense  to  a 
suit  for  specific  x>crformance,  although 
neither  the  defendant  nor  third  persons 
would  be  injured  by  the  enforcement  of  the 
contract.  (Kelly  v.  Central  Pac.  B.  R.  C!o., 
74  Cal.  667.) 

Fraud  as  defense,  receipt  of  payment  does 
not  waive,  when.    See  Fraud,  TO. 

Costs  where  performance  refused  because 
of  fraud.    See  post,  Y,  16. 

13.  Decreet  in;  Power*  of  Court 

204.  A  broader  equity  is  frequently  admin- 
istered in  cases  of  specific  performance, 
where  courts  sometimes  proceed  upon  grounds 
independent  of  the  validity  of  the  contract. 
(Ward  V.  Packard,  18  Cal.  391.) 

206.  In  an  action  to  compel  the  conveyance 
by  defendant  to  plaintiff  of  certain  lands,  it 
was  admitted  by  the  pleadings  that  defendant 
held  the  title  to  the  property  described  as 
security  only  for  the  payment  of  a  debt  con- 
tracted to  be  paid  by  piaintifi  to  defendant; 
and  the  only  material  issue  made  was  whether 
the  debt  had  been  paid  or  not,  the  complaint 
alleging  such  payment  and  praying  that  de- 
fendant be  required  to  convey  the  property 
to  piaintifi,  while  the  answer  traversed  said 
allegation,  and  for  afiJrmative  relief  prayed 
judgment  that  said  debt  be  declared  a  lien  on 
said  property,  and  that  plaintiff's  bill  be  de- 
nied until  such  payment  be  made.  On  the 
trial  the  court  found  said  issue  as  to  payment 


for  the  defendant,  and  adjudged  the  defend- 
ant  to  hold  a  lien  on  said  propertv  to  secure 
the  payment  of  said  debt ;  and,  by  its  judg- 
ment, directed  a  sale  of  the  property  and  a 
satisfaction  of  the  debt,  the  costs  of  sale  and 
defendant's  coats  of  suit,  from  the  proceeds 
of  said  sale.  Held,  that  this  judgment  was 
beyond  and  foreign  to  the  relief  demanded  in 
said  answer,  and  erroneous;  further,  that  the 
proper  Judgment  in  such  case  would  be  that 
plaintiff  be  adjudged,  within  a  reasonable 
time  specified,  to  pav  said  debt,  and  that  on 
said  payment  or  tender  thereof  made  the  de- 
fendant to  convey  said  land  to  plaintiff,  and 
that  on  failure  of  plaintiff  to  make  said  pay- 
ment or  tender,  his  bill  to  be  dismissed  with 
costs.    (Meyer  v.  Mowry.  84  Cal.  614.) 

206.  An  objection  to  the  form  of  the  jodg- 
ment  overruled.  (Barsolou  v.  Newton,  63 
Cal.  223.) 

207.  When  the  contract  of  sale  provides  for 
the  use  in  common  of  an  extension  of  a  road- 
way on  the  east  line  of  the  lots  sold,  through 
to  a  certain  drive  north  of  the  lot,  and  the 
findings  show  that  said  roadway  was  opened 
through  the  said  drive  by  the  vendor,  it  ia 
not  error  in  the  decree  enforcing  the  contract 
to  omit  specific  mention  of  said  extension, 
when  the  decree  requires  the  conveyance  of 
a  right  of  way  in  such  roadway  described  as 
"  extending  northerly  along  the  east  side"  of 
the  lot  sold,  and  refers  to  all  of  the  roadways 
as  located  upon  a  recorded  map,  which  shows 
the  roadways  as  opened  by  the  vendor. 
(Brandt  v.  (;lark,  81  Cal.  634.) 

208.  When  the  cross-complaint  of  a  defend- 
ant, seeking  the  specific  performance  of  a 
contract  of  sale,  refers  to  a  map  of  a  tract 
which  includes  the  premises  sold,  and  which 
was  recorded  after  the  date  of  the  contract,  it 
is  not  error  for  the  decree  enforcing  a  specific 
performance  to  refer  to  such  map  instead  of 
describing  the  premises  by  metes  and  bounds, 
as  set  forth  in  the  contract,  although  the  road- 
ways and  drives  mentioned  in  the  contract  of 
sale,  as  located  on  said  map,  cut  the  premises 
in  two,  and  though  the  decree  does  not  award 
to  the  purchaser  the  fee  of  the  land  over 
which  such  roadways  pass,  but  merely  re- 
quires a  conveyance  to  the  purchaser  of  the 
right  of  way  over  the  same  in  common  with 
the  vendor.    (Brandt  t.  Clark,  81  Cal.  634. ) 

209.  When  the  amoont  of  abatement  al- 
lowed to  the  purchaser  who  seeks  the  specific 
performance  of  a  contract  for  the  sale  ot  land, 
on  account  of  want  of  title  in  the  vendor  to 
part  of  the  premises  sold,  is  fixed  by  the  court 
below  in  view  of  conflicting  evidence,  the  deci- 
sion of  the  court  below  will  not  be  disturbed 
upon  appeal.    (Brandt  v.  Clark,  81  Gal.  634.)  ' 

210.  If  a  contract  for  the  sale  of  land  pro- 
vides that  the  conveyance  shall  transfer  the 
title  free  of  encumbrances,  the  court,  in  an 
action  for  specific  performance  brought  by 
the  purchaser,  can  direct  the  application  of 
the  purchase  money  to  the  satisfaction  of 
those  encumbrances,  and  for  that  purpose  can 
cause  the  money  to  be  brought  into  court  and 
disbursed  under  its  direction.  If  the  holders 
of  the  encumbrances  are  before  the  court  they 
will  be  bound  by  the  direction  of  the  court, 
and  their  claims  will  be  satisfied  by  a  satiafao- 
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tion  of  the  indgment;  and  even  if  they  are 
not  before  the  court,  where  the  amount  of 
the  encumbrances  is  ascertained,  and  the 
court  finds  that  the  liens  can  be  discharged  by 
mere  payment,  it  can  direct  that  the  payment 
be  made  directly  to  the  holders  of  the  encum- 
brances, instead  of  to  the  vendor,  who  cannot 
object  80  long  as  he  incurs  no  liability,  and  is 
freiad  from  any  personal  claim  for  the  amount 
of  the  encumbrances.  (GranfV.  Beronio,  97 
Cal.  496.) 

211.  The  defendant  agreed  to  convey  to  the 
plaintiff  a  perfect  title  to  a  tract  of  land  upon 
which  there  was  at  the  time  a  mortgage  which 
defendant  refused  to  satisfy.  Held,  u  an  ac- 
tion for  specific  performance  by  the  vendee, 
that  he  was  entitled  to  the  relief  prayed  in  his 
complaint,  viz.,  "  that  the  defendant  cause 
the  said  tracts  or  lots  of  land  to  be  released 
from  said  mortgage,  or,  in  default  thereof, 
that  he  secure  plaintiff  for  the  payment  of 
the  same,  and  execute  to  plaintiff  a  sufficient 
conveyance  of  the  said  land  with  a  perfect 
title  thereto."  (Eeese  v.  Hoeckel,  68  Cal. 
281.) 

212.  Can  one  who  flies  a  bill  in  equity  for  a 
specific  performance  of  a  contract  to  convey 
land,  and  also  to  recover  damages  for  personal 
property  converted  to  his  use  by  the  vendor, 
who  has  taken  possession  after  the  execution 
of  the  contract,  recover  judgment  for  the 
damages  if  he  fails  in  obtaining  a  specific  per- 
formance,  or  are  the  damages  cognizable  in  a 
court  of  law  only,  Query?  CTroy  v.  Clarke, 
SOv^al.  419.) 

213.  In  an  action  by  a  purchaser  to  enforce 
a  specific  performance  of  a  contract  to  convey 
land,  a  judgment  decreeing  that  the  land  shall 
be  conveyed  by  the  vendor  to  the  purchaser 
apon  the  payment  by  the  purchaser,  on  or  be- 
fore a  specified  date,  of  the  purchase  money,  is 
a  judicial  determination  of  the  existence  and 
validity  of  the  contract,  and  is,  in  substance 
and  effect,  a  judgment  for  the  specific  per- 
formance of  the  contract,  which  can  be  en- 
forced as  such  by  proper  proceedings,  either 
by  the  vendor  or  purchaser,  and  does  not 
merely  give  the  purchaser  the  option  to  pur- 
chase the  land  on  or  before  the  date  men- 
tioned, and  he  does  not  forfeit  the  right  to 
enforce  the  judgment  by  a  mere  failure  to 
tender  the  purchase  money  within  the  time 
specified.  (Seventy-siz  Land  and  Water  Co. 
T.  Superior  Court,  93  Cal.  139.) 

214.  In  such  action  the  court  may,  if  the 
vendor  asks  it,  make  a  decree,  as  in  the  case 
of  a  strict  foreclosure,  that  if  the  purchaser 
does  not  pay  the  purchase  money  within 
such  time  as  may  be  limited  by  the  court  for 
that  purpose,  he  shall  be  barred  of  his  right 
to  insist  upon  a  specific  performance  after- 
ward; bat  in  the  absence  of  an  explicit 
direction  to  that  effect  in  the  judgment,  it 
cannot  be  construed  as  giving  to  the  vendor 
any  such  relief,  and  the  rule  that  where  de- 
lay in  performance  is  capable  of  exact  and 
entire  compensation,  and  time  has  not  been 
expressly  declared  to  be  of  the  essence  of  the 
obligation,  an  offer  of  performance,  accom- 
panied with  an  offer  of  such  compensation, 
may  be  made  at  any  time  after  it  is  due,  is  as 
applicable  to  such  a  judgment  as  to  the  con- 


tract upon  which  it  is  based.  (Seventy-six 
Land  and  Water  Co.  v.  Superior  Court,  93 
Cal.  139.) 

216.  The  mere  fact  that  the  judgment  fixes 
the  date  when,  according  to  the  contract  to 
be  enforced,  the  plaintiff  was  to  make  such 
payment  does  not  make  bis  right  to  the  en- 
forcement of  the  judgment  depend  upon  pay- 
ment by  the  day  named.  (Seventy-six  Land 
and  Water  Co.  v.  Superior  Court,  93  Cal.  139. ) 

Bents  and  profits.    See  ante,  V,  6. 

Bight  of  plaintiff  to  reconveyance  where 
contract  cannot  be  enforced.     See  antOj  V,  7. 

Judgment  must  follow  complaint  in  de- 
scription.   See  Judgments,  474,  et  seq. 

Judgment  for  defendant  for  want  of  de- 
mand IS  no  bar.    See  Judgments,  361. 

Judgment  denying  is  bar  to  action  for 
breach  of  contract  of  sale.  See  Judgments, 
366. 

Ejectment,  judgment  in  when  not  a  bar  tOk 
See  Judgments,  334. 

Verdict  in  is  merely  advisory.  See  Cross- 
complaint,  42. 

Compelling  execution  of  deed  by  trustee. 
See  Trusts  and  Trustees,  127. 

14.  Findinga  In. 

216.  In  actions  for  specific  performance  of 
contracts  of  sale,  it  is  to  the  interest  of  the 
parties,  at  least  the  losing  party,  to  have  a 
written  finding  of  the  facts  filed.  (Morrison 
V.  Lods,  39  Cal.  381.) 

Cited  74  Cal.  563. 

217.  In  an  action  for  roecific  performance 
of  a  contract  of  sale  by  a  deceasecf  wife,  where 
her  surviving  husband  and  her  father,  to 
whom  the  land  was  conveyed  by  her  in  trust, 
are  joined  as  defendants,  and  Hre  contesting 
the  right  to  receive  the  purchase  money  as 
between  themselves,  and  it  appears  by  the 
terms  of  the  contract  that  the  wife  agreed  to 
convey  with  the  land  forty  shares  of  water 
stock  appurtenant   thereto,  at  a   specified 

Erice,  and  the  surviving  husband  declares  in 
is  answer  that  he  is  the  owner  of  the  water 
stock,  and  that  it  is  distinct  and  separate 
from  the  land,  a  failure  of  the  court  to  find 
who  owns  the  stock,  and  what  proportion  of 
the  money  due  from  the  plaintiffs  is  due  for 
the  stock,  is  error  for  which  the  judgment 
must  be  reversed  upon  appeal.  (Gamsey  v. 
Gothard,  90  Cal.  603.) 
Findings  as  to  performance.   See  ante,  148. 

IS.  Coata  in. 

218.  Where  specific  performance  is  refused 
because  of  fraudulent  misrepresentations  of 
the  plaintiff,  and  the  defendant  is  free  from 
blame,  costs  should  not  be  awarded  to  the 
plaintiff,  but  shotild  be  awarded  to  the  de- 
fendant. (Kelly  v.  (Central  Pac.  B.  B.  Co., 
74  Cal.  666.) 

Where  no  demand  for  performance.  See 
ante,  V,  6. 

On  inexact  compliance  with  contract.  See 
ante,  136. 

ie.  Bighta  of  PlaintHf  Where  Performance  /?•- 
fuaea. 

219.  If  the  plaintiff  cannot  have  the  con- 
tract enforced,  he   cannot  concern  himself 
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with  what  the  defendant  doeB  with  the  prop- 
erty, (Kelly  T.  Central  Pac.  E.  B.  Co.,  74 
Cal.  657.) 

SPEED. 

Traina,  liability  for.  See  Eailroadg,  Ym,  1. 

SPEEDY  TBIAL. 

Bight  to.    See  Criminal  Law,  XVJII,  2. 

SPIBITUALISH. 

Oourta  will  not  bold  the  belief  in  opirit- 
nalism  to  be  saperatitioas  or  contrary  to 
public  policy  when  not  followed  by  acts 
which  are  recognized  as  hurtful  to  society. 
(Newman  v.  Smith,  77  Oal.  22.) 

Insanity  from.    See  Fraud,  84. 

Insanity,  mere  belief  in  spiritualism  does 
not  show.    See  Wills,  59. 

Influence  of  medium.    See  Fraud,  83,  et 

Contract  with  medium.    See  Fraud,  85. 

SPOTTEfe  CAUSES. 

See  Joinder  and  Severance  of  Actions,  IL 

SPBI5U8. 

See  Watercourses,  VIII. 

SFBDre  TALLET  WATEB  WOBKS. 

Qoestions  relating  to.   See  Water  Companies. 

S<IUABES. 

Public  parks.    See  Public  Parks. 
San  Francisco,  public  squares  in.    See  San 
Francisco,  IX. 

8TABLE-KEEPEBS. 

See  Livery  Stable-keepers. 

STAGE  COMPAinES. 

Licenses  of.    See  Licenses,  II,  7.  b. 

Injuries  while  riding  in  coach.  See  N^li- 
genoe,  III,  3. 

Buixlen  of  proof  inaction  for  negligence. 
See  Common  Carriers,  123. 

Breaking  of  wheel  is  presumptive  of  negli- 
gence.   See  Common  Carriers,  127. 

Degree  of  care  required  of.  See  Common 
Carriers,  68,  69. 

Instructions  in  actions  against.  See  Com- 
mon Carriers,  186. 

STAJEEH0LDEB8. 

Obligations  ot    See  Oaming,  m. 

STALLIOir. 

license  of  to  keep.    See  Licenses,  II,  7,  h. 

STAMPS. 

Internal  revenue  stamp.  See  Bills  and 
Notes.  II,  1 ;  Internal  Revenue. 

Will,  stamp  on  probate  of  will.  See  Wills, 
128. 

STAHISLAUS  COUITTT. 
Boundaries  of.    See  Counties.  82. 

STAEE  DECISIS. 

See  Statutes,  VIII,  11. 


1.  While  the  argument  ad  inconvenienti 
should  have  its  proper  weight  in  ascertaining 
what  the  law  la,  there  is  no  public  policy 
which  can  empower  the  courts  to  disrM;ard 
the  law,  or,  because  of  an  asserted  benefit  to 
many  persons,  in  itself  doubtful,  overthrow 
the  settled  law.  (Lux  v.  Haggin,  69  CaL 
255.) 

Cited  86  Cal.  86. 

2.  In  cases  where  a  writ  of  error  will  lie  to 
the  supreme  court  of  the  United  States,  the 
decisions  of  that  court  will  be  followed  in 
preference  to  former  decisions  of  this  court. 
(San  Benito  County  v.  Southern  Pac  B.  K. 
Co.,  77  Cal.  618.) 

8.  When  the  question  upon  which  the  judg- 
ment of  this  court  depends  is  such  as  may  be 
re-examined  on  writ  of  error  by  the  supreme 
court  of  the  United  States,  we  will  follow  the 
rule  of  law  with  respect  to  such  question  laid 
down  by  the  supreme  court  of  the  United 
States.  (Belcher  v.  Chambers,  53  Cal.  635.) 
Cited  77  Cal.  520;  79  Cal.  136;  85  Cal.  477. 

Following  decisions  of  supreme  court  of 
United  States.     See  Mexican  Lands,  131. 

4.  The  government  of  the  United  States  is 
one  of  delegated  powers ;  the  right  to  decide 
ultimately  upon  the  extent  of  powers  granted 
has  not  been  delegated,  to  the  XTnited  States, 
nor  prohibited  to  the  states,  and  is  reserved 
to  the  states  by  the  provisions  of  the  tenth 
amendment  to  the  constitution ;  and  there- 
fore the  decision  of  the  supreme  court  of  the 
United  States  on  such  questions  is  not  bind- 
ing in  the  state  courts.  Per  Terty,  C.  J. 
(Ferris  v.  Coover,  11  Cal.  176.) 

5.  The  construction  given  b^  the  supreme 
court  of  the  United  States  to  its  decree  con- 
firming a  Mexican  grant  of  land  in  California, 
is  of  binding  authority  in  the  state  courts. 
(Schmitt  V.  Giovanari,  43  Cal,  617.) 

6.  The  decision  of  the  majority  of  the  court 
in  bank  is  controlling  authority  when  the 
same  question  comes  before  a  department. 
Per  Works,  J.,  and  Fox,  J.  (Arnold  v.  City 
of  San  Jose,  81  Cal.  618.) 

7.  Nisi  prius  courts  are  not  at  liberty  to  set 
aside  or  disregard  the  decisions  of  the  su- 
preme court  because  it  may  seem  to  them 
that  the  decisions  are  unsound.  (People  v. 
McGuire,  45Cal.  56.) 

8.  A  previous  ruling  of  the  appellate  court 
ux>on  a  point  distinctly  made  is  only  antbor- 
ity  in  other  cases,  to  be  followed  and 
affirmed,  or  to  be  modified  or  overruled,  ac- 
cording to  its  intrinsic  merits;  but  in  the 
case  in  which  it  is  made,  it  is  a  final  adjudica- 
tion, and  constitutes  upon  a  new  trial  or  a 
second  appeal  the  law  of  the  case.  (Leese 
V.  aark,  a  Oal.  387.) 

Cited  71  Cal.  452;  73  Cal,  838;  79  Cal.  687. 

9.  The  conservative  doctrine  of  stare  decisis 
was  never  designed  to  protect  manifest  in- 
novations upon  the  well-settled  principles  of 
law.    ( And  v.  Magruder,  10  Cal.  282, ) 

10.  There  is  no  principle  which  compels  the 
observance  of  the  doctrine  of  stare  decisis 
when  a  rule,  well  settled  and  universally  ac- 
quiesced in,  has  been  violated.  (Cohas  v. 
Raisin,  3  Cal.  443.) 

11.  No   well-considered   decision   of    thia 
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ooort  oaght  to  be  overraled  unless  it  clearly 
violates  some  established  rale  of  law,  and 
great  evils  are  likely  to  flow  from  snfiering  it 
to  stand  as  a  rale  of  property.  It  is  an  addi- 
tional reason  for  standing  by  a  decision  that 
it  was  based  apon  the  constraction  of  a  stat- 
ute and  affects  titles  to  real  estate.  (Piocbe 
T.  Paal,  22  Cal.  106.) 

12.  A  decision  of  the  sapreme  conrt  which 
has  been  in  force  for  over  twelve  years,  and 
has  been  accepted  and  acted  apon  as  correct 
ever  since,  and  which  is  not  shown  to  violate 
any  principle  of  law,  or  work  injustice,  will 
not  be  reversed,  even  if  its  correctness  is 
doubted.    (Estate  of  Dorris,  03  Cal.  611. ) 

13.  If,  npon  a  fuller  consideration,  the  conrt 
is  satisfied  that  a  former  judgment  npon  a 
eonstitntional  question  is  wrong,  it  is  not 
precluded  from  asserting  the  correct  rule  if 
vested  interests  of  great  moment  are  not  dis- 
turbed thereby.  (People  y.  Lynch,  61  Cal. 
16,  39.) 

14.  Gonsiderataons  of  pablio  policy  and  jas- 
tice,  as  well  as  regard  lor  individual  rights 
acquired  under  the  law,  as  announced  by  the 
highest  judicial  tribunal,  imperatively  de- 
mand a  strict  adherence  to  the  doctrines  of 
the  case  of  Ck>has  v.  Raisin,  8  Cal.  443.  Per 
Terry,  J.    (Welch  v.  Sullivan,  8  Cal.  166.) 

Duty  to  follow  incorrect  decision.  See  Con- 
stitutional Law,  100. 

16.  Stare  decisis,  doctrine  of,  bow  far  bind- 
ing, discussed.    (Houghton  t.  Austin,  47  Cal. 
646,  667.) 
Cited  60  Cal.  204. 

16.  Doctrines  of  the  law  regarding,  stated. 
(Hart  V.  Burnett,  16  Cal.  630.) 

Cited  47  Cal.  668 ;  61  Cal.  39 ;  84  Cal.  149-^1. 

17.  Expressions  used  in  judicial  opinions 
are  always  to  be  construed  and  limited  by 
reference  to  the  matters  under  consideration, 
and  cannot  be  safely  applied  in  their  largest 
and  most  universal  sense  to  dissimilar  cases. 
(Pasadena  v.  Stimson.  91  Cal.  238.) 

18.  It  is  a  maxim,  not  to  be  disresarded, 
that  general  expressions  in  every  judicial 
minion  are  to  be  taken  in  connection  with 
the  case  in  which  those  opinions  are  used. 
(Uhlfeldor  v.  Levy,  9  Cal.  607.) 

_  19.  The  language  of  a  decision  mast  be  oon- 
sidei<ed  in  the  light  of  the  circumstances  in- 
volved in  the  case  before  the  court.  ((Jobam 
V.Brooks,  78  Cal.  443.) 

20.  A  mere  obiter  dictnm  is  not  authority. 
(Haight  V.  Joyce,  2  Cal.  64.) 

(Opinion,  when  is  obiter  dictum.  See  Pro- 
hibition, 16. 

Dictam.  See  cross-references  under  Bio- 
turn. 

21.  In  construing  judicial  dedsions,  that 
onljr  is  held  to  be  authoritatively  decided 
which  was  necessarily  involved  in  the  deci- 
sion of  the  cause.  (Banks  v.  Moreno,  39  Cal. 
233.) 

22.  The  case  of  Tonchard  v.  Touohard,  6 
Cal.  307,  has  not  been  overruled  as  an  author- 
ity;  and  the  case  of  Hart  v.  Burnett,  16  CaL 
699,  so  far  as  declaring  it  to  have  been  over- 
ruled, is  obiter  dictnm,  and  cannot  be  affirmed 
upon  the  principle  of  stare  decisis.   A  decision 


is  not  even  authority,  except  upon  the  point 
actually  passed  upon  by  the  court  and  directly 
involved  in  the  case.  (Norris  v.  Moody,  M 
Cal.  143.) 

23.  The  rule  of  stare  decisis  does  not  apply 
to  the  decision  in  the  case  of  People  v.  tian 
Francisco,  76  Cal.  889,  so  far  as  it  determines 
the  conclusiveness  of  the  patent  to  the  city  of 
San  Francisco,  that  question  being  unneces- 
sary to  the  decision  of  that  case,  and  its  de- 
termination being  erroneous  and  in  conflict 
with  the  decisions  of  the  sapreme  court  of 
the  United  States.  McFarland,  J.,  Beatty. 
C.  J.,  and  Works,  J.,  dissenting.  (United 
Land  Assn.  y.  Knigbt,  86  Cal.  448.) 

23.  When  counsel  in  argument  assume  cer- 
tain principles  advanced  by  them  as  correct 
law,  and  the  court  decides  the  case  upon  the 
assumption  thus  made  by  counsel,  without 
discussing  the  correctness  of  this  assumption, 
the  opinion  is  not  authority  that  such  as- 
sumption is  correct  law.  (Donner  y.  Palmer, 
31  Cal.  600.) 

26.  In  the  exposition  of  constitutions,  as  of 
inferior  laws,  the  solemn,  deliberate,  and 
long-settled  precedents  of  courts,  and  the 
practice  and  acquiescence  of  governments 
and  x>eople,  should  possess  controlling 
weight.    (Ferris  y.  Coover,  11  Cal.  176.) 

26.  The  settled  construction  of  a  constitu- 
tional provision,  made  before  its  adoption 
into  the  constitution  of  this  state,  should  be 
held  as  the  just  interpretation  thereof.  (Peo- 
ple V.  Webb,  38  Cal.  467.) 

Cited  69  Cal.  384. 

27.  The  exposition  of  the  constitution  by 
the  highest  court  in  existence  under  it,  with 
regard  to  laws  passed  while  it  was  in  force, 
should  be  accepted  by  the  present  court  with- 
out regard  to  its  owm  views  as  to  the  correct- 
ness or  incorrectness  of  the  doctrine.  ( Staude 
y.  Election  Commrs.,  61  Cal.  313.) 

28.  Where  the  supreme  court  of  the  state, 
prior  to  the  adoption  of  the  new  constitution, 
passed  upon  the  constitutionality  of  an  act  of 
the  legislature,  the  constraction  will  be  ac- 
cepted and  followed  by  the  present  supreme 
court,  without  regard  to  its  own  views  as  to 
the  correctness  of  that  construction.  (Emery 
y.  Reed,  66  Cal.  361.) 

Cited  76  Cal.  116. 

29.  Though,  on  questions  of  practice,  pre- 
vious decisions  are  entitled  to  very  great 
weight,  still  a  single  decision,  made  without 
notice  of  a  statute,  and  in  fact  setting  aside 
the  statute,  cannot  be  invoked  as  authority 
on  the  principle  of  Btai«  decisis.  (Dufi  y. 
Fisher,  15  Cal.  876.) 

30.  In  matters  of  practice  involving  no 
principle,  it  is  safer  to  acquiesce  in  a  rule 
which  has  been  established  for  several  years 
in  the  inferior  courts  of  this  state,  the  abroga- 
tion of  which  might  introduce  confasion  and 
operate  hardly  on  litigants.  (Ellissen  y. 
Halleck,  6  Cal.  386.) 

Cited  10  Cal.  30;  26  Cal.  92. 

31.  Where  important  rights  of  property  had 
grown  up  under  a  decision  of  the  supreme 
court,  and  many  years  have  elapsed  since  the 
same  was  rendered,  and  its  correctness  has 
been  tacitly  admitted  in   other  cases,  the 
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Sneation  will  not  be  reopened.    (Yassaolt  t. 
.ustin,  36  Cal.  691.) 

32.  When  a  rule,  by  wbicb  the  title  to  real 
property  is  to  be  determined,  baa  becoDie  es- 
tablished  by  positive  law  or  by  deliberate 
judicial  decision,  its  inherent  correctness  or 
incorrectness,  its  justice  or  injustice,  in  the 
abstract,  are  of  far  less  importance  than  that 
it  ahould  itself  be  constant  and  invariable. 
(Smith  T.  McDonald,  42  Cal.  487.) 

83.  Eyen  if  property  rights  have  grown  up 
under  an  erroneous  decision  with  regard  to 
the  construction  of  a  clause  in  the  constitu- 
tion, it  ia  better  that  inconvenience  should 
be  submitted  to,  rather  than  such  decision 
should  etand,  and  a  valuable  provision  in  the 
fundamental  law  be  obliterated.  (San  Fran- 
cisco V.  Spring  Valley  Water  Works,  48  Cal. 
493.)  •»  '  ~» 

Decision  affecting  titles  to  real  estate.  See 
ante,  11. 

34.  Where  decision  was  made  several  years 
ago,  affirming  validity  of  deed  conveying  a 
lar^e  amount  of  real  estate,  under  which  de- 
cision important  rights  may  have  been  ac- 
quired, the  court  will  not  re-examine  the 
grounds  of  the  decision,  but  on  the  principle 
of  stare  decisis  will  allow  it  to  stand.  (Hinn 
T.  Courtis,  31  Cal.  398.) 

86.  Opinion  ia  not  authority  where  reheat^ 
ing  has  been  granted,  and  the  opinion  first  de- 
livered is  not  adhered  to  after  the  reargument. 
(Argenti  v.  San  Francisco,  16  Cal.  266.) 
Cited  30  Cal.  461. 

36.  The  decisions  of  the  supreme  court  of 
this  state  do  not  make  or  change  the  law,  but 
simply  declare  what  the  law  is,  and  overruled 
decisions  declaring  that  a  conveyance  absolute 
in  form  but  intended  merely  as  security  did 
not  pass  the  legal  title  to  the  grantee,  not 
having  stated  the  law  correctly  as  declared  in 
later  cases,  cannot  be  considered  as  forming 
part  of  a  conveyance  executed  after  the  mak- 
ing of  the  earlier  decisions,  and  before  they 
were  overruled,  and  do  not  furnish  the  true 
rule  of  interpretation  thereof.  (Allen  v. 
Allen,  96  Cal.  184.) 

Law  of  the  case.    See  Law  of  the  Caae. 

Jurisdiction  of  district  assumed  on  princi- 
ple of  stare  decisis.    See  Jurisdiction,  76. 

Duty  of  courts  to  follow  construction  of  land 
laws.    See  Public  Lands,  XVIII,  4. 

Effect  of  precedents  on  constraction  of  will. 
See  Wills,  XI,  3. 

Doctrine  applied  to  jurisdiction.  See  Juris- 
diction, 106. 

Constitutionality  of  legal  tender  acta.  See 
Constitutional  Law,  65. 

Doctrine  applied  to  construction  of  statute. 
See  Courts,  23. 

Affirming  doctrine  on  principle  of.  See 
Begistration,  7. 

Power  to  grant  rehearing  a£3rmed  on  prin- 
ciple of.    See  Appeals,  3217. 

STATE. 

See  Escheat. 

Congreaa,  power  of  over.  See  Conatitu- 
tionalXaw,  ni^  1. 

Political  divisions  of.  See  Constitutional 
Law,  VIII,  6,  a. 


Wharfage  and  tolls  are  property  of  state. 
See  Wharves,  34. 

Right  of  in  streets  of  city.    See  Streets,  19. 

Cannot  take  private  property  without  pro- 
viding compensation.  See  Eminent  Domain. 
166. 

State  lands.    See  Public  Lands. 

Control  of  over  grants  of  pueblo  lands.  See 
Mexican  Lands,  II,  4,  a. 

Riparian  owner,  state  aa.  See  Water- 
courses, XIV,  1,  a. 

Right  of  in  beach  and  water  lota  granted 
to  San  Francisco.  See  San  Francisco,  XFV, 
10,  b. 

Orant  of  swamp  and  overflowed  lands  to 
state.  See  Swamp  and  Overflowed  Lands, 
HI. 

Curative  act  curing  defective  conveyance, 
of  beach  and  water  lot.    See  San  Francisco, 
298. 

Patent,  conclusiveness  of  against.  See 
Public  Lands,  XX,  11,  c. 

Land  contest,  state  as  party  to.  See  Public 
Lands,  XVU,  6. 

"  Third  person,"  state  ia  not  See  Public 
Lands,  XX,  11,  c. 

Proceedings  in  condemnation  by.  See 
Eminent  Domain,  IX,  1. 

Power  of  over  elective  franchise.  See  Elec- 
tions, VI,  1. 

Contracts,  effect  of.    See  Prisons. 

Contracts  of,  law  impairing  obligation  of. 
See  Constitutional  Law,  VIIl,  8,  b. 

Law  of  private  contracts  not  applicable 
where  state  a  party.    See  Counties,  41. 

State  bonda.    See  Bonds,  II. 

Aid  to  railroad.    See  Railroads,  IT. 

Forfeiture  of  lease  from  state,  how  asserted. 
See  Forcible  Entry  and  Unlawful  Detainer, 
VI,  9. 

1.  After  admission  into  the  anion,  no  act 
of  Congress  was  necessary  to  define  the  riKhls 
of  the  inhabitants  who  were  recognized  uk 
members  of  the  community  organized  into  a 
state.  (People  ex  rel.  Kimberly  v.  De  La 
Guerra,  40  Cal.  811.) 

2.  To  say  that  a  atate  of  the  union  is 
sovereign  only  means  that  she  jtossesaes  su- 
preme political  authorial  except  aa  to  thom* 
matters  over  which  aucn  authority  is  dele- 
gated to  the  federal  government,  or  prohib- 
ited to  the  states ;  in  other  words,  that  she 
possesses  all  the  rights  and  powers  essential 
to  the  existence  of  an  independent  political 
organization,  except  as  they  are  withdrawn 
by  the  provisions  of  the  constitution  of  the 
United  States.  (Moore  v.  Smaw,  Fremont 
V.  Flower,  17  Cal.  199.) 

Sovereignty  of.  See  Constitutional  Law,  I ; 
Sovereignty. 

3.  The  state  cannot  be  sued  directly  or  in- 
directly, as  by  setting  up  a  counterclaim  or 
setoff,  nor  can  any  judgment  be  entered 
against  the  state,  except  when  the  same  is 

Bermitted  by  statute.     (People  v.  Miles,  66 
al.  401.) 

4.  The  state  and  its  political  subdivisions 
cannot  be  sued  except  as  specially  authorized 
by  atatute;  and  general  language  creating 
new  remedies  or  prescribing  procedure  doea 
not  authorize  such  an  action.  (Whittaker  v. 
(^unty  of  Tuolumne,  96  Cal.  100.) 


Digitized  by 


Google 


STATE— STATE  CAPITAL. 


2601 


6.  Neither  the  state  in  its  own  person,  nor 
at  repreaented  in  its  local  subordinate  govern- 
ments, can  be  summoned  to  answer  before  its 
courts  except  by  its  own  consent,  nor  can 
its  property,  in  actions  in  rem,  be  so  snm- 
moned.  All  suits  and  judgments  brought  and 
recovered  in  the  state  courts  against  itself  or 
its  subordinate  governments,  without  such 
consent  g:iven,  are  void.  (People  y.  Doe  O., 
88  Cal.  220.) 

6.  In  the  absence  of  any  statute  to  that 
effect,  the  state  cannot  be  sued,  and  a  iudg- 
ment  against  her  is  erroneous.  (People  t. 
Talmage,  6  Cal.  256.) 

7.  Services  performed  for  the  state  by  an 
attorney  nnder  a  contract  with  the  governor 
«r  attorney  general  might  be  the  subject  of 
relief  at  the  hands  of  the  legislature,  but  are 
not  a  leeal  cause  of  action.  (People  t.  Tal- 
mage, 6  Cal.  256.) 

8.  Remote  and  consequential  damages  00- 
casioneKl  to  the  property  of  a  private  individ- 
oal,  as  an  indirect  result  of  tne  construction 
by  the  state  of  a  public  work,  do  not  consti- 
tute a  taking  of  such  property,  within  the 
meaning  of  a  constitutional  provision  pro- 
hibiting the  taking  of  private  property  for 
public  purposes  without  compensation.  For 
such  diunages  the  state  is  not  responsible,  in 
the  absence  of  any  statutorv  or  constitutional 
provision  imposing  the  liaoility.  (Green  t. 
State  of  California,  78  Cal.  29.) 

(Jited  73  Cal.  133, 135. 

9.  When  state  authorizes  itself  to  be  sued, 
and  there  is  no  statutory  or  constitutional 
provision  fixing  a  different  liability,  its  meas- 
ure of  responsibility  is  to  be  determined  by 
the  same  rule  as  that  which  determines  the 
liability  of  ordinary  private  litigants.  (Green 
y.  State  of  California,  73  Cal.  29.) 

10.  The  act  of  March  12, 1886,  authorizing 
the  plaintiffs  to  institute  an  action  againrt 
the  state  for  damages  alleged  to  have  been 
caused  to  their  property  by  reason  of  the 
canal  which  had  been  constructed  bv  the 
levee  commissioners  of  the  city  of  eacra- 
meoto,  under  the  act  of  April  9, 1862,  for  the 
porpoee  of  diverting  the  waters  of  the 
American  river  into  the  Sacramento  river, 
was  not  an  admission  by  the  state  of  its  lia- 
trilitv  for  the  alleged  damages,  nor  a  waiver  of 
any  legal  defense  it  might  have  to  the  action, 
except  its  immunity  from  suit.  (Green  v. 
State  of  California,  73  Cal.  29.) 

Liability  for  injury  to  employees.  See 
Offices  and  OflBcers,  VIII. 

Payment  for  injuries  to  servant  oL  See 
Constitutional  Law,  407. 

Liability  of,  where  officer  sued.  See  Offices 
and  Officers,  VII,  10. 

Estoppel  of  by  acta  of  officers.  See  San 
Francisco,  266. 

Limitations  in  actions  by.  See  Statute  of 
Limitations,  VI,  1. 

Limitation  against,    bee  Wills,  146. 

Ko  prescription  against  state.  See  Water- 
eourses,  XIV,  2,  g,  A. 

Taxes,  action  to  recover,  state  is  not  neces- 
•aiy  party.    See  Taxation,  668. 

Authorization  to  use  name  of.  See  Attor- 
ney General,  8. 


Service  oat  of  state  without  publication. 
See  Summons,  IV,  3. 

Liability  for  costs  of  publishing  summons 
in  suit  to  cancel  certificate.  See  Public 
Lands,  XIV,  16. 

Bight  of  appeal.    See  Appeals,  385. 

Undertaking  on  appeal  by.  See  Appeals, 
V,  6,  j. 

11.  The  state  has  no  right  to  repudiate  her 
debts.  She  cannot  be  sued,  ana  hence,  de- 
mands against  her  must  await  the  action  of 
the  legislature  in  the  appropriatiun  of  moneys 
for  their  payment.  In  that  sense  the  legis- 
lature possesses  the  power  to  postpone  ber 
general  creditors  indefinitely ;  in  that  sense 
onlv  can  the  state  repudiate ;  but  the  right 
and  the  power  are  not  synonymous  terms. 
(People  ex  rel.  McCauley  t.  Brooks,  16  CaL 

Cited  16  Cal.  194 ;  84  Cal.  290 ;  30  Cal.  274;  10 

Mont.  487. 

Claims  against,  what  are  not.  See  State 
Library,  7. 

Claims  against,  appropriation  for,  construc- 
tion of.    See  Statutes,  64. 

Statute  reqnirin|(  claims  against  to  be 
audited.  See  Cionstitntional  Law,  337,  et  seq. 

City  cannot  set  up  right  of  state  to  defeat 
claim  against  her.    See  San  Francisco,  72. 

Effect  of  statute  on  state.  See  Statutes, 
VL 

STATE  CAPITAL. 

1.  Oity  of  Sacramento  declared  to  be  the 
capital  of  the  state.  (People  ex  rel.  Yermule 
T.ffigler,  6CaL23.) 

2.  The  act  of  February  4,  1861,  removing 
the  seat  of  government  to  Vallejo,  declared  to 
be  constitutional.  (People  ex  rel.  Vermule 
V.  Bigler,  6Cal.  23.) 

3.  The  act  of  February  4,  1861,  removing 
the  seat  of  government  to  Vallejo,  operates  as 
an  absolute  removal,  and  cannot  be  defeated 
by  the  breach  of  subsequent  conditions. 
(People  ex  rel.  Vermule  v.  Bigler,  6  Cal.  23.) 

4.  After  the  first  removal  of  the  seat  of 
government  a  majority  of  the  legislature 
might  at  a^  time  remove  the  capital.  (Peo- 
ple ex  rel.  vermule  v.  Bigler,  6  (>al.  2S.) 

5.  The  act  of  April  18,  1856,  providing  for 
the  erection  of  a  state  capitol,  at  a  cost  not  to 
exceed  three  hundred  thousand  dollars,  is  un- 
constitutional and  void.  (Nougaes  t.  Doug- 
lass, 7  Cal.  65.) 

6.  The  act  of  March  29, 1860,  providing  for 
the  construction  of  a  state  capitol  in  the  city 
of  Sacramento,  is  not  unconstitutional,  as 
creating  an  indebtedness  or  liability  on  the 
part  of  the  state  exceeding  the  limit  of  three 
hundred  thousand  dollars  prescribed  in  the 
eighth  article  of  the  constitution.  The  act 
authorizes  the  commissioners  therein  named 
to  contract  only  to  the  extent  of  one  hundred 
thousand  dollars.  (Koppikus  v.  State  Capitol 
Comm'rs,  16  Cal.  248.) 

Cited  19  Cal.  696;  24  Cal.  464;  27  Cal.  207, 
208,  219 ;  9  Col.  411 ;  6  Mont.  640 ;  6  Nev.  26 ; 
6  Or.  32,  83. 

7.  No  analogy  exists  between  this  case  and 
Nougues  V.  Douglass,  7  Cal.  65,  because  there 
the  act  of  1856  authorized  a  contract  in  a  sum 
not  exceeding  three  hundred  thousand  dol- 
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lars,  payable  in  state  bonds,  and  at  the  time 
of  its  passage  tlie  state  was  indebted  to  the 
amount  limited  by  the  constitution  without 
a  vote  of  the  people.  (Koppikua  v.  State 
Capitol  Comm'ra,  16  Oal.  248.) 

8.  The  act  oi  1860  is  not  unconstitutional 
because  it  provides  that  the  compensation  to 
the  owners  of  the  land  taken  shall  be  ascer- 
tained by  three  commissioners,  and  thus  de- 
prives the  owners  of  the  right  to  a  jury  trial. 
The  provisions  of  the  constitution  that  "the 
right  of  trial  by  jury  shall  be  secured  to  all, 
and  remain  inviolate  forever,"  applies  only 
to  civil  and  criminal  cases  in  which  an  issue 
of  fact  is  joined.  The  proceeding  to  ascer- 
tain the  value  of  property,  under  the  act  of 
1860,  and  the  compensation  to  be  made,  is  not 
an  action  at  law.  It  is  an  inquisition  for  the 
ascertainment  of  a  particular  fact,  as  pre- 
liminary to  future  proceedings,  and  it  is  only 
requisite  that  it  be  conducted  in  some  equita- 
ble and  fair  mode,  to  be  provided  by  law, 
either  with  or  without  a  jury,  opportunity 
being  allowed  to  owners  and  parties  inter- 
ested in  the  property  to  give  evidence  as  to 
its  value,  and  to  be  beara  thereon.  (Kop- 
pikua v.  State  Capitol  Comm'rs,  16  Cal. 
248.) 

9.  In  this  case,  the  district  judge  did  not 
err  in  refusing  the  application  to  set  aside  the 
award  of  the  commissioners,  and  for  a  new 
trial.  The  proceedings  before  the  commis- 
sioners wt-re  regular,  and  "  appear  to  have 
been  done  in  good  faith,"  within  the  act. 
(Koppikus  V.  State  Capitol  Comm'Ta,  16  Gal. 
248.) 

Cited  42  Oal.  68. 

STATE  DEBT. 

See  Public  Debt  State,  11. 

Controller  cannot  draw  warrant  without 
appropriation.  See  Supreme  Court  Re- 
porters. 

STATE  EireiSEEB. 

The  appropriation  of  six  thousand  dollars 
for  the  ofnce  of  state  engineer,  made  by  the 
general  appropriation  act  of  March  21, 18S9 
(Stats.  1889,  p.  438),  appropriating  money  for 
the  objects  tnerein  expressed,  and  "  for  the 
support  of  the  government  of  the  state  of  Cali- 
fornia for  the  forty-first  and  forty-second 
fiscal  years,"  is  for  payment  of  the  entire  sal- 
ary of  the  state  engineer  appointed  bv  tlie  act 
of  March  19, 18S9,  which  took  effect  sixty  days 
after  its  date,  and  created  the  office  of  state 
engineer,  "to  remain  in  existence  for  a  period 
of  two  years  only,"  and  provided  that  the 
state  engineer  should  receive  a  salary  of  three 
thousand  dollars  a  year,  and  the  fact  that  the 
period  of  the  two-year  term  inclnded  that  por- 
tion of  the  fortietli  fiscal  year  extending  from 
May  19,  1889,  to  July  1,  1889,  does  not  pre- 
clude the  right  of  tliie  state  engineer  to  re- 
ceive the  entire  sum  of  six  thousand  dollars 
appropriated  for  his  office,  though  the  fortieth 
fiscal  year  is  not  named  in  the  appropriation 
act.    (Irelan  v.  Colgan,  96  Cal.  413. ) 

STATE  LAin>8. 

See  Public  Lands. 


STATE  LLSB  C0HMI8SI0NERS. 

Salary,  from  what  time  dates.    See  OfSces 
and  OfiScers,  140. 

STATE   UBBABT. 

Librarian  holds  nntil  election  and  qnalifi- 
cation  of  successor.  See  Offices  and  Officers, 
182, 188. 

1.  The  provision  of  section  2292  of  the 
Political  C^e.  placing  the  state  library  un- 
der the  control  of  a  board  of  trustees  elected 
bv  the  legislature  in  joint  convention  assem- 
bled, is  constitutional.  (People  ex  rel.  Wa- 
terman V.  Freeman,  80  Oal.  233.) 

2.  An  act  creating  a  board  of  five  trustees 
to  govern  the  state  library,  and  making  the 
chief  justice  of  the  supreme  court  one  of  the 
five,  is,  as  to  the  chief  justice,  and  as  to  the 
place  to  be  filled  by  him,  void,  and  there  is 
no  vacancy  which  the  governor  can  fill  by  ap- 
pointment. (People  ex  rel.  Simmons  v.  San- 
derson, 30  Cal.  160.) 

8.  The  duties  of  trustee  of  the  state  library 
cannot  be  performed  by  any  person  holding 
an  office  in  the  legislative  or  judicial  depart- 
ments of  the  state.  (People  ez  rel.  Simmons 
Y.  Sanderson,  30  Cal.  160. ) 
Disapproved  34  Cal.  629,  532,  639. 

4.  The  chief  justice  of  the  supreme  court  is 
prohibited  by  the  third  article  of  the  consti- 
tution from  exercising  the  functions  and 
duties  of  trustee  of  the  state  library.  (Peo- 
ple ex  rel.  Simmons  T.  Sanderson,  30  Cal. 
160.) 

6.  Duties  of  trustee  of  state  library  prop- 
erly fall  within  the  sphere  of  the  executive 
department  of  the  government.  (People  ex 
rel.  Simmons  v.  Sanderson,  30  Cal.  160.) 

6.  The  board  of  trustees  of  the  state  library 
are  authorized  to  draw  from  the  state  treas- 
ury, at  any  time,  all  the  moneys  therein  be- 
longing to  the  library  fund.  (Board  of  Trus- 
tees of  State  Library  V.  Kenfield,  65  Cal.  488.) 

7.  Bills  for  books  purchased  for  state  library 
are  not  claims  within  the  meaning  of  section 
660  of  the  Political  Code,  and  need  not  be  pre- 
sented to  the  board  of  examiners.  (Board  of 
Trustees  of  State  Library  v.  Kenfield,  65  Cal. 
488.) 

STATEMEirrS. 

See  Taxation,  V,  3. 

Proceedings  before  board  of  equalisation. 
See  Taxation,  448. 

Sworn,  publication  of.  See  Banks  and 
Banking,  XI. 

Agreed.  See  Pleading  and  Practice,  XX,  11, 

Opening.  See  Pleading  and  Practice,  XX, 
6. 

Declaratory  statements.  See  Public  Lands, 
IX,  3. 

Motion  for  new  trial,  statement  on.  See 
New  Trial,  V,  7. 

New  trial,  statement  on  motion  for  is  neces- 
sary.   See  New  Trial,  V,  4. 

Appeal,  statements  on.    See  Appeals,  VI. 

Appeal,  authentication  and  identification 
of  statements  on.    See  Appeals,  YI,  6,  d,  E. 

STATE   PRINTER. 

1.  An  appointment  to  fill  a  vacancy  in  the 
office  of  state  printer  made  by  the  governor 
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during  the  seeaion  of  tbe  legialature  is  irroga* 
lar  and  void.  (People  ex  rel.  Caaaerly  t. 
Fitch,  1  Gal.  619.) 

2.  The  legialataie  having  elected  a  state 
printer,  and  the  state  printer  preyionsly  ap- 
pointed by  the  governor  having  resigned  after 
the  adjournment  and  during  the  recess, 
whereupon  tbe  governor  appouted  a  person 
to  fill  the  vacancy  supposed  to  exist,  held, 
that  this  second  apiMintment,  as  well  as  the 
former  one,  was  irregular  and  void.  (People 
ex  rel.  Casserly  v.  Fitch,  1  C'al.  519.) 

8.  The  act  of  Hay  1, 1854,  which  creates  the 
office  of  state  printer,  and  requires  the  comp- 
troller to  draw  his  warrants  on  the  treasurer 
for  Bucb  sums  as  may  be  due  tbe  state  printer, 
is  not  a  specific  appropriation.  (Bedding  v. 
SeU,4Cal.  333.) 
ated  45  Gal  171. 

Power  of  controller  over  accounts.  See 
Controller,  13. 

STATE  PBI80N. 

See  Prisons. 

Oontract,  mandamus  to  compel  issuance  of 
warrants.    See  Mandamus,  128. 

Governor  taking  possession  guiltv  of  ford- 
Ue  entry,  when.  See  Forcible  Entry  and 
Unlawful  Detainer,  42. 

Law  forbidding  sale  of  liquor  near.  See 
Constitutional  Law,  443. 

STATE  BEFOBM  SCHOOL. 

OiHiflict  between  act  creating  and  penal  code. 
See  Statutes,  VIII,  16. 

STATE  SEITATOBS. 

Election  of.    See  Legislature,  S. 

STATE  TBEASUBEB. 

See  Treasurer. 

Mandamus  against.  See  Mandamus,  11, 
12,  e. 

STATE  UKITEB8ITY. 

1.  All  monevs  in  the  state  treasury,  subject 
to  the  use  of  the  board  of  regents  of  the  uni- 
versity of  California,  may  be  drawn  therefrom 
apon  the  order  of  the  board  indorsed  by  the 
governor,  and  no  appropriation  or  warrant 
irom  the  controller  is  necessary  for  that  pnr- 

C.   (Ke^ents  of  University  of  California  v. 
lary,  66Cal.  507.) 
Appraisal  for  water  supply,  approval  of 
governor,  mandamus.    See  Mandamus,  127. 

2.  Under  the  acts  of  the  23d  and  28tb  of 
Uaroh,  1868,  and  of  the  4th  of  April,  1870,  the 
land  agent  of  the  university  had  no  power  to 
tell  its  agricultural  lands,  even  after  their  se- 
lection and  location,  to  an  applicant  who  was 
noi  a  qualified  purchaser,  or  whose  applica- 
tion was  not  made  according  to  the  instrnc- 
tiona  issued  to  him  by  the  board  of  regents. 
(White  V.  Douglass,  71  Cal.  115.) 

Applicant  for  university  land  must  be  an 
actual  settler.    See  Public  Lands,  360. 

Affidavit  on  application  to  purchase  nniver- 
■iw  land.    See  Public  Lands,  897. 

Bights  under  void  location  of  land  under 
the  five  hundred  thousand  acre  grant.  See 
Pablic  Lands,  766. 


Patent  for  land,  conclusivenesa  of.  See 
Pnblic  Lands,  761. 

Contest  of  right  to  purchase,  judgment  on 
the  pleadings.    See  Public  Lands,  653. 

Exemption  of  property  from  taxation.  See 
Ininnctions,  238. 

Law  forbidding  sale  of  liquor  near.  See 
Constitutional  Law,  443. 

Deduction  of  mortgage  dae  to.  See  Taxa- 
tion, 868. 

STATIONS. 

See  Common  Carriers,  IV,  3,  f. 

STATUTE  OF  ElfBOLLMEirTS. 

The  statute  of  enrollments  (27  Henry  YIU, 
0. 16)  has  never  been  in  force  in  this  state. 
(Chandler  v.  Chandler,  66  C!al.  267.) 

STATUTE  OF  FBAUDS. 
I.  Goatraett  er  Proeeedlngs  AfTeeted 
by. 

1.  ContmeU  of  CorporaHotu, 

2.  Contract*     Between    Broken     or 

Agent*. 

8.  Contract*  for  Service*  on  Commi*- 
tion, 

4.  Contract  to  FumUh  Material*  for 
Building. 

6.  Agreement  to  Purehate  at  Execu- 
tion for  Debtor;  Order  Drawn  on 
Trtutee. 

6.  Contract*  for  Sale  of  Perionalty. 

7.  Contract*  not  to  be  Performed  Withr 

in  a  Year. 

8.  Contracts  to  Aiuwerfor  Debt,  De- 

fault, or  Mitcarriage  of  Another, 
of  Guaranty  or  Indemnity. 

9.  Judicial  Sale*;  Mi*cellaneou*  Con- 

tract*. 
10.  Contract*  Relating  to  Real  Properly. 

a.  Construction  of  Statute. 

b.  Oral  Contracts  for  Sale  or  Re- 

conveyance ;  Effect  of  Under 
Mexican  or  Spanish  Law. 
C  Agreement  to  (3onvey  Interest 
in  or  Locate  Mine. 

d.  (Contract  for  Exchange  of  Beal 

Estate. 

e.  Gifts  of  Land. 

f.  Contracts  of  leasing. 

g.  Boundaries  or  Improvements, 

Contracts  Concerning;   Re- 
leases of  Equitable  Interests. 
b.  Agreements  (joncerning  Ditch- 
es, or  Use  of  Water. 
L  Growing    Crops,    Agreements 

for  Sale  of. 
j.  Agreement    to    Purchase    for 
Another,  or  Advance  Money 
for  Another's  Purchase. 
k.  Agreement     Regarding    Pro- 

ceeds  on  Resale  by  Vendee. 
1.  Oral    Modification    of    Writ- 
ten Contract;  Miscellaneous 
Agreements  Concerning  Re- 
alty. 
U.  Part  Performance;  Effect  of  Statute 

on  Executed  Agreements. 
m.  Memorandum. 

IT.  Who   Cannot  Invoke;  Effect  of  in 
Cases  of  Fraud  and  Trust. 


Digitized  by 


Google 


26M 


STATUTE  OF  FRAUDS,  1, 1-6. 


T.  CoBtraets  Partly  Told. 
TI.  Bemedies  OB  Contract  Told  Under. 
Tn.  Ple»dlnff  and  Wairer  ot;  Presnmp- 
tion  as  to  Contract  Beinir  Written. 
Tni.  Findings. 

Oral  evidence,  objection  to.  See  Appeals, 
2867. 

I.  Contraeta  or  Proceedings  AJTeeted  by. 
f.  Contract*  of  Corporationa. 

1.  A  conveyance  that  woiild  come  within 
the  statute  of  frauds  if  made  by  an  individ- 
ual, if  made  by  a  corporation  would  be  liable 
to  the  same  constraction,  and,  if  void  in  the 
former  case,  would  be  void  m  the  latter. 
(Smith  y.  Morse,  2  Cal.  624.) 

2,  Contract*  Batwttn  Broker*  or  Agent*. 

2.  A  contract  between  brokers  to  co-operate 
in  baying  and  selling  real  estate  for  a  share  of 
tiie  commission  is  not  within  the  statute  of 
frauds  and  need  not  be  in  writing.  (Gorbam 
T.  Ueiman,  90  Oal.  346.) 

3.  A  contract  between  brokers,  whereby 
one  agrees  to  purchase  and  sell  stocks  for  the 
account  of  the  other,  to  advance  money  for 
the  purpose,  and  pay  assessments  on  the 
stocks  purchased,  is  not  obnoxious  to  section 
26,  article  IV,  of  the  constitution,  and  is  not 
required  by  the  statute  of  frauds  to  be  in 
wnting.    (Kats  y.  Fleisher,  67  Cal.  93.) 

Ratification,  writing,  necessity  of.  See 
Agency,  III,  7,  c 

Authority  of  custodian  of  deed  in  escrow 
need  not  be  written.    See  Deeds,  104. 

3.  Contract*  for  Service*  on  Commi*aioa. 

4.  A  contract  by  which  the  defendants  agreed 
to  pay  plaintififs  a  certain  sum  per  acre  for  all 
the  land  which  plaintiffs  should  examine  and 
advise  defendants  to  purchase,  and  which 
should  be  afterward  purchased  by  defend- 
ants, is  not  such  a  contract  as  is  required  by 
the  statute  of  frauds  to  be  in  writing.  (Wil- 
son y.  Morton,  85  (Dal.  598.) 

Cited  100  Oal.  29. 

6.  A  contract  by  which  P.  agrees  that  if  H. 
will,  within  a  fixed  time,  find  a  purchaser  of 
P's  land  at  two  hundred  dollars  per  acre,  P. 
will  sell  and  convey  the  land  to  the  purchaser, 
and  that  H.  may  have  for  his  services  all  that 
can  be  obtained  from  the  purchaser  over  two 
hundred  dollars  per  acre,  is  not  a  contract  for 
the  sale  of  any  land  or  interest  in  land,  within 
the  meaning  of  the  eighth  section  of  the  stat- 
ute of  frauds.    (Heyn  v.  Philips,  37  Cal.  529.) 

6.  If  B.  orally  agrees  with  F.  to  give  him  a 
certain  portion  of  the  purchase  money,  and 
also  a  certain  parcel  of  land,  for  his  services  in 
effecting  the  sale  of  R's  land,  there  being  no 
note  or  memorandum  in  writing  of  the  prom- 
ise, the  whole  contract,  as  well  for  the  money 
as  for  the  land,  is  void,  and  no  action  will  lie 
either  for  the  money  or  the  land.  (Fuller  v. 
Seed,  38  Cal.  99.) 

7.  A  contract  whereby  it  ia  agreed  that  one 
of  the  parties  shall  nse  nis  knowledge  and  in- 
fluence on  behalf  of  and  render  bis  services  to 
the  other  party  to  enable  the  latter  to  sell  or 
exchange  lands,  Ux  which  the  former  is  to  be 


paid  an  agreed  sum  of  money  as  soon  as  the 
sale  or  exchange  is  effected,  is  "  an  agreement 
authorizing  or  employing  an  agent  or  broker  to 
purchase  or  sell  real  estate  for  compensation 
or  a  commission"  within  the  meaning  of 
section  1624  of  the  Civil  Code,  requiring  all 
such  contracts  to  be  in  writing  in  order  to 
be  valid,  and  the  admission  in  evidence  of 
such  oral  contract,  against  proper  obiection 
thereto,  in  an  action  to  recover  for  the  eer- 
yioes,  is  an  error  of  law  justifying  an  order 
granting  a  new  trial,  though  granted  upon 
other  grounds  not  tenable.  (Shanklin  y. 
HaU,  100  Cal.  26.) 

Auctions,  efiect  of  statate  on.  See  Aoo- 
tions.II. 

4.  Contract  to  Fumhh  Material*  for  Building. 

8.  A  contract  to  cut,  furnish,  and  deliver 
the  stone  work  of  a  building  according  to  the 
plans  and  specifications  of  the  architects,  is 
not  a  contract  within  the  statute  of  frauds, 
where  it  appears  that  if  the  stone  had  been 
cnt  accordmg  to  the  specifications,  and  had 
not  been  used  in  the  construction  of  the  build- 
ing, it  would  not  have  been  available  for 
other  purposes,  or  have  been  salable  in  the 
general  market.  (Flynn  y.  Dougherty,  91 
Cal.  669.) 

9.  Where  the  seller  is  to  furnish  materials 
and  fashion  them  according  to  specifications 
furnished  by  the  purchaser,  or  according  to 
some  model  selected,  and  when,  without  the 
special  contract  entered  into  by  the  parties, 
the  thing  furnished  would  never  have  been 
pat  in  the  particular  shape  or  condition  in 
which  it  was  furnished,  the  contract  is  es- 
sentially one  for  labor,  and  ia  not  within  the 
statute  of  frauds.  (Flynn  y.  Dougherty,  91 
Cal.  669.) 

5.  Agreement  to    Furehat*    at  Execution  for 

Debtor;   Order  Drawn  on  Truetee. 

10.  A  verbal  agreement  was  made  by  J.  and 
B.,  who  were  two  of  several  judgment  cred- 
itors, with  Bartram,  an  execution  debtor,  who 
owned  a  large  amount  of  real  and  personal 
property,  then  under  execution  levy  out  still 
in  Bartram's  possession,  the  value  of  which 
exceeded  the  amount  due  on  the  executions 
by  over  one-half,  to  take  into  their  immediate 
possession,  in  their  own  names,  and  to  pur- 
chase all  of  said  property  at  the  sheriff's  sale 
for  the  benefit  of  Bartram,  and  to  advance 
their  own  money,  and,  when  they  should 
have  repaid  themselves  ont  of  the  rents  of  the 
property  and  the  sales,  to  reconvey  the  por- 
tions unsold.  Held,  that  so  far  as  the  agree- 
ment contemplated  the  payment  by  J.  and  B. 
to  be  made  from  the  proceeds,  there  was 
raised  a  resulting  trust  in  favor  of  Bartram, 
and  it  was  therefore  not  within  the  statute, 
and  so  far  as  the  agreement  contemplated  the 
payment  by  J.  and  B.  to  be  made  from  money 
to  be  advanced  by  J.  and  B.,  it  was  equiva- 
lent to  a  loan  of  money  and  the  taking  of  the 
title  as  a  security  under  such  circumstances  as 
would  amount  to  a  fraud  upon  Bartram  if  J. 
and  B.  should  afterward  be  allowed  to  re- 
pndiate  tbe  agreement,  and  was,  therefore, 
not  within  the  statute.  (Sandfoss  v.  Jones, 
36  Cal.  481.) 
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Cited  88  Cal.  460;  76  Oal.  170;  77  Oal.  12,  93, 
337;  80  Oal.  485;  87  Cal.  666;  88  Cal.  665, 
666;  2  Mont.  692;  1 N. Dak. 84 ;  5  UUh,  253. 

11.  To  allow  J.  and  B.,  under  snch  circum- 
atances,  to  evade  their  promise,  would  be  to 
enable  them  to  practice  a  fraud  upon  Bar- 
tram,  and  convert  a  statute  designed  to  pre- 
vent fraud  into  a  shield  for  their  protection. 
(Sandfoss  y.  Jones,  35  OaL  481.) 

Cited  74  Cal.  439;  75  Oal.  627. 

12.  If  in  such  case  J.  and  B.  acted  from  the 
outset  in  bad  faith,  and  entered  into  said 
agreement  with  the  intent  and  for  the  pur- 
pose of  defrauding  Bartram,  bv  betraying  nim 
into  a  false  confidence,  and  thus  to  get  pos- 
session of  his  property,  snch  fraud  on  their 
part  would,  of  itself,  take  the  case  out  of  the 
operation  of  the  statute  of  frauds.  (Sandfoss 
V.  Jones,  S5  Oal.  481.) 

13.  Where  complaint  charged  that  A  was 
indebted  to  plaintiff,  and  had  conveyed  his 
property  to  B,  to  be  disposed  of  for  ids  benefit, 
and  drew  an  order  on  B  who  had  accepted  it, 
the  order  of  A  on  B  is  not  void  bv  the  statute 
o(  frands.  The  conveyance  by  the  former  to 
the  latter  was  a  sufficient  consideration  to 
Ripport  tlieir  promise.  (Lucas  y.  Payne,  7 
00.92.) 

6.  CoirtraeiB  for  Sal*  of  PtnonaHy. 

14.  A  contract  to  sell  and  deliver  at  a  future 
day  one  hundred  shares  of  mining  stock  for 
the  sum  of  thirteen  hundred  and  fifty  dol- 
Itrs  is  void,  under  the  statute  of  frauds,  if  no 
part  of  the  stock  is  delivered,  and  no  portion 
of  the  purchase  money  is  paid,  and  no  note  or 
memorandum  of  the  sale  or  transaction  is 
made  or  signed  by  the  parties.  (Mayer  v. 
Child,  47  CaL  142.) 

15.  An  oral  contract  for  the  sale  of  wool,  no 
wrt  of  the  price  being  paid,  and  it  appearing 
from  the  evidence  that  the  buyer  had  not  ac- 
cepted any  part  of  the  wool,  held,  invalid  un- 
der section  1739  of  the  Civil  Oode.  (Jamison 
V.  Simon,  68  C^al.  17.) 

16.  A  contract  for  the  sale  of  goods,  for  the 
price  of  two  hundred  dollars  or  over,  is  void ; 
nnlera  a  note  or  memorandam  of  such  con- 
tract be  made  in  writing,  and  be  subscribed 
by  the  parties  to  be  charged  therewith ;  or, 
unless  the  buyer  shall  accept  or  receive  part 
of  such  goods;  or,  unless  the  buver  shall  at 
the  time  pay  some  part  of  the  purchase  money. 
(Banting  y.  Beidman,  1  Oal.  181.) 

17.  When  the  buyer  accepts  and  receives 
the  goods,  a  writing  is  not  necessary.  (Mc- 
Menomy  y.  Xalbot,  84  Cal.  279.) 

7.  CoHtraetB  not  to  bo  Porformod  Within  a  toar. 

18.  The  statute  does  not  declare  void  a  con- 
tract which  vaaj  not  be  performed  within  a 
year,  or  which  is  not  likely  to  be  performed 
within  that  period.  It  includes  only  agree- 
ments which,  fairly  and  reasonably  inter- 
preted, do  not  admit  of  a  valid  execution 
witliin  the  year.  (Dougherty  y.  Bosenberg, 
e2Cal.82.)  -»       ' 

Cited  72  Cal.  809. 

19.  AKreement  which  may  be  performed 
witiiin  a  year  is  not  within  the  statute  of 
frauds.  Hha  complaint  alleged  that  ttie  plain- 


tiff, beii^  about  to  commence  separate  suits 
against  B.  (defendant's  testator),  B.  and  H., 
for  the  enforcement  of  certain  assessment 
liens  against  each  of  their  several  lots  of  land 
owned  by  them  respectively,  R.  verbally 
promised  plaintiff  that,  in  consideration  that 
the  plaintifi  would  not  bring  the  suit  to  en- 
force the  lien  against  the  lot  owned  by  him, 
but  would  "  altogether  forbear  "  to  bring  such 
suit,  and  would  commence  and  prosecute  suits 
against  B.  and  H.  for  the  enforcement  of  the 
assessments  against  their  lots  respectively, 
and  succeed  in  recovering  final  judgments  in 
such  suits  against  B.  and  H.,  he,  the  said  R., 
would,  upon  such  final  recovery,  pay  to  the 
plaintiff  the  amount  of  the  assessment  against 
the  lot  owned  by  him.  Held,  such  agreement 
is  not  void  under  the  provision  of  the  statute 
of  frauds  requiring  a  writing  for  agreements 
that  by  their  terms  are  not  to  be  performed 
within  one  year  from  the  making  thereof. 
(Dougherty  v.  Rosenberg,  62  Cal.  32.) 
Cited  72  Cal.  809. 

20.  The  agreement  of  the  plaintiff  was  "al- 
together," not  "  always,"  to  forbear,  and  an 
agreement  to  refrain  altogether  for  an  indefi- 
nite time  is  not  within  tne  operation  of  the 
statute.     (Dougherty  y.  Rosenberg,  62  Cal. 

21.  The  promise  of  the  plaintiff  was  "  alto- 
gether "  to  forbear  to  bring  suit  to  foreclose 
the  lien  against  the  lot  of  B.  until  he  should 
recover  final  judgments  against  B.  and  H., 
events  which  might  occur  within  the  year. 
(Dougherty  v.  Rosenberg,  62  Oal.  32.) 

22.  Hoare  and  Hindley  were  partners  in  a 
band  of  cattle  which  were  pastured  on  a  pub- 
lic range.  In  June,  1869,  they  dissolved  the 
partnership  and  corralled  and  divided  all  the 
cattle  thev  could  find,  and  agreed  that  Hind- 
ley  should  retain  the  partnership  brand,  and 
Hoare  the  partnership  earmark,  and  that  any 
cattle  which  had  the  partnership  brand  and 
earmark  after  the  expiration  of  one  year 
should  belong  to  Hoare,  and  that,  in  the 
mean  time,  they  should  make  divisions  and 
alter  the  earmark  of  cattle  coming  to  Hind- 
ley,  and  the  brand  of  liiose  coming  to  Hoare. 
Held,  that  all  that  was  to  be  done  under  the 
contract  was  to  be  performed  within  one  year, 
and  that  it  was  not,  therefore,  in  violation  of 
the  statute  of  frauds.  (Hoare  v.  Hindley,  49 
Oal.  276.) 

23.  Agreement  on  dissolution  of  copartner- 
ship between  attorneys  that  one  will  wind  up 
the  business  and  pay  the  other  his  share  of  the 
fees  is  not  within  the  statute  of  frauds,  al- 
though at  the  time  it  was  made  the  partner 
did  not  expect  that  all  the  business  would  be 
wound  up  within  a  year.  (Osment  y.  McKl- 
rath,  68  CtX.  466.) 

24.  A  verbal  contract,  by  which  the  plain- 
tiff agrees  to  cut  and  deliver  to  the  defendant, 
at  the  defendant's  mill,  saw-logs  sufficient  to 
keep  the  defendant's  mill  running  to  its  full 
capacity  for  two  years  from  its  date,  is  not  to 
be  performed  within  one  year,  and  is  therefore 
void  under  the  statute  of  frauds.  (Patten  y. 
Hicks,  43  Cal.  509.) 

Cited  79  Oal.  535. 

26.  A  verbal  contract  between  the  lender 
and  borrower  that  money  loaned  is  to  be  re- 
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paid  when  nut-bearing  trees  about  to  be 
planted  on  the  borrower's  farm  yield  an  in- 
come sufficient  to  pay  the  same,  over  and  above 
paying  the  expenses  of  the  farm  and  of  the 
borrower's  family,  is  void  under  the  statute 
of  frauds,  because  the  parties  most  have  con- 
templated that  more  than  one  year  would 
elapse  before  the  time  of  payment  would  ar- 
rive. (Swift  V.  Swift,  46  Oaf.  286.) 
0ited9S0al.  193. 

26.  Verbal  contract  between  the  plaintiff 
and  the  defendant,  by  which  plaintiff  waa  to 
pay  installments  of  the  price  on  defendant's 
contract  of  purchase  from  a  railroad  company 
and  to  take  the  contract  in  his  own  name  as 
security,  the  defendant  to  repay  the  amount 
within  a  year,  is  not  void  under  the  statute  of 
frauds,  as  it  was  originally  to  have  been  per- 
formed within  one  year,  and  where  its  subse- 
quent extension  for  six  months  took  place 
before  the  expiration  of  the  year,  and  after 
that  time  was  not  of  the  essence  of  the  con- 
tract.   (Ward  V.  Matthews,  73  Gal.  18.) 

Contract  of  leasing  for  indefinite  period. 
See  poet,  1, 10,  t 

Contract  to  answer  for  debt  of  another  to  be 
{wrformed  in  a  year.    See  poet,  28. 

8.  Contraetato  Aaanrtr  for  Debt,  Default,  or  Hit- 
carriage  of  Another,  of  tiuaranty  or  Indemnity. 

27.  A  parol  contract  to  answer  for  the  debt 
of  another  is  void.  (Lnoe  t.  Zeile,  63  Oal. 
64.) 

^.  By  the  statute  of  frauds,  a  promise  to 
pay  the  debt  of  a  third  person  must  be  in 
writing,  though  to  be  performed  within  one 
year.    (Gtordon  t.  Boss,  2  Cal.  166.) 

29.  A  promise  to  pay  a  draft  that  may  be 
drawn  on  the  promisor  by  another  person  for 
a  debt  due  by  the  drawer  to  the  person  to 
whom  the  promise  was  made,  is  void,  unless 
in  writing,  and  signed  by  the  person  making 
the  promise.  (Wakefield  t.  Greenhood,  29 
CaL697.) 

80.  It  is  essential  to  the  validity  of  contract 
to  answer  for  the  debt,  default,  or  miscarriage 
of  another  that  it,  or  some  note  or  memoran- 
dum thereof,  \»  in  writing;  that  it  express 
the  consideration,  and  that  it  be  subscribed 
by  the  partyto  be  charged  thereby.  (Ellison 
Y.  Jackson  Water  Co.,  12  Oal.  642.) 

81.  A  contract  in  writing  agreeing  to  pay 
to  the  parW  of  the  second  part  such  sums  as 
he  may  afterward  advance  to  a  foreman  of 
a  toll-road  company  is  not  a  promise  to  pay 
the  debt  of  another,  and  not  within  the  stat- 
ute of  frauds.  (Gradwohl  v.  Harris,  29  Oal. 
160.) 

82.  An  agreement  to  pay  a  physician  for  his 
past  attendance  on  a  third  person,  rendered 
at  the  request  of  the  latter,  and  also  for  his 
services  to  be  rendered  such  person  in  the 
future,  is  a  promise  to  answer  for  the  debt  of 
another,  so  far  as  the  past  services  are  con- 
cerned, and  must  be  in  writing.  (Floumoy 
▼.  Van  Campen,  71  Cal.  14.) 

33.  Defendant,  upon  the  purchase  of  certain 
land  from  B,  a^^reed  with  nim  in  writing,  as 

Sart  of  the  consideration,  to  pay  to  plaintiff  a 
ebt  then  due  the  latter  from  B.     Plaintiff 
afterward  assented  to  the  arrangement,  and 


verbally  agreed  with  defendant  to  look  to  him 
for  his  debt  and  release  B.  Held,  that  this 
agreement  was  not  within  the  statute  of  frauds, 
and  gave  plaintiff  a  right  of  action  against 
defendant  for  the  debt.  (McLaren  v.  Hutch- 
inson, 22  Oal.  187.) 
Cited  77  Cal.  44. 

34.  Where  a  defendant  entered  into  a  con- 
tract with  a  builder  for  the  construction  of  a 
brick  house,  and  the  builder  applied  to  the 
plaintiffs,  who  were  proprietors  of  a  brick- 
yard, for  the  sale  of  the  necessary  brick,  and 
the  defendant  said  to  the  proprietors,  to  in- 
duce the  sale,  that  he  would  become  respon- 
sible for  all  the  brick  furnished  his  building, 
and  whatever  contract  or  agreement  waa 
made  with  the  builder  he  would  see  carried 
out,  or  would  pay  for  the  brick  if  the  builder 
did  not,  held,  that  the  promise  of  the  de- 
fendant was  within  the  statute  of  frauds. 
(Clay  V.  Walton,  9  Cal.  828.) 
Cited  12  Cal.  663. 

86.  Such  a  promise  is  conditional,  and  de- 
pendent upon  the  default  of  another.  If 
there  is  any  doubt  as  to  its  import,  the  court 
will  look  to  all  the  drcumstences  of  the  case 
to  ascertain  the  intention  of  the  parties. 
(Clay  v.  Walton,  9  Cal.  328.) 

36.  Wherever  the  leading  object  of  the 
promisor  is  not  to  become  surety  or  guarantor 
of  another,  but  to  subserve  some  interest  of 
his  own,  his  promise  is  not  within  the  stat- 
ute, although  the  effect  of  the  promise  may 
be  to  pay  the  debtor  discharge  tne  obligation 
of  another.    (Clay  v.  Walton,  9  Oal.  328.) 

87.  The  mere  fact  that  the  debt  guaranteed 
was  for  brick  to  be  used  in  the  building  of  the 
guarantor  does  not  show  such  an  object  in  the 
promise  of  the  guarantor.  (Clay  v.  Walton, 
9  Cal.  328.) 

38.  The  interest  which  a  promisor  has  in  the 
performance  of  a  contract  oy  another,  or  the 
benefit  which  he  may  derive  thereby,  cannot 
determine  his  liabili^.  That  liability  arises 
from  the  character  oi  the  promise ;  and  the 
interest  in  the  principal  contract,  and  the 
benefit  to  be  derived  from  it,  become  matters 
of  consideration  only  as  they  may  serve  to 
determine  that  character.  (Clay  v.  Walton, 
9  Cal.  328.) 

39.  E.  contracted  with  J.  W.  to  construct  an 
extension  to  a  ditch,  and,  after  the  ditch  was 
completed,  was  to  be  paid  out  of  the  sales  of 
water.  At  the  time  of  the  execution  of  the 
contract  B.  held  a  mortgage  upon  the  diteh. 
After  E.  had  partly  completed  his  work,  B's 
mortgage  fell  due.  and  he  brought  an  action 
to  foreclose  it,  and  had  a  receiver  appointed 
to  receive  the  water  rents  of  the  ditch.  E. 
refused  to  go  on  and  complete  the  work.  B. 
agreed  with  E.  that  if  he  would  go  on  and 
complete  the  work,  he  should  be  paid  out  of 
the  receipts  from  the  sale  of  water  by  the  re- 
ceiver. Under  this  promise  E.  completed  the 
work.  Held,  that  this  is  an  undertaking  to 
answer  for  the  debt,  default,  or  miscarriage  of 
another,  and  is  therefore  within  the  statute 
of  frauds.  (Ellison  v.  Jackson  Water  Co.  12 
Cal.  542.) 

Cited  75  Cal.  489. 

40.  The  provision  of  the  stetnte  of  frauds 
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which  reqaires  fhe  promise  to  pay  the  debt 
of  another  to  be  in  writing,  expressing  the 
consideration,  does  not  applv  to  the  promise 
of  A  to  pay  money  he  owes  by  contract  with 
B,  to  0.  Ttiis  is  paying  A's  own  debt,  and 
creating  his  own  obligation,  not  assuming 
anothera.  (Barringer  y.  Warden,  12  Oal. 
Sll.) 

41.  Qnaranty  not  onder  seal  nor  expreeeing 
consideration  made  contemporaneously  with 
the  contract  guaranteed  is  a  part  of  that  con- 
tract, and  the  expression  of  tne  consideration 
in  the  contract  takes  the  guaranty  out  of  the 
itatate  of  frauds.  (Jones  y.  Post,  6  Cal. 
102.) 

Cited  7  Cal.  84:  16  Cal.  168;  27  Oal.  88;  84 
CaL675;  88  Cal.  185. 

42.  Contract  of  guaranty  on  note  is  not 
within  the  statute  of  frauds  for  want  of  a 
consideration  in  writing.  (Biggs  y.  Waldo,  2 
Cal.  485.) 

48.  The  promise  of  a  enarantor,  when  made 
before  the  deliyery  of  ute  note,  is  not  within 
the  statute  of  frauds.    (Ford  y.  Hendricks, 
34  Oal.  678.) 
Cited  60  Cal.  267. 

44.  It  is  weU  settled  in  this  state  that  the 
promise  of  a  guarantor  of  a  note  is  not  within 
the  statute  of  frauds  if  made  before  the  de- 
Uvery  of  the  note.  (Howland  y.  Aitch,  88 
Oal.  183.) 

ated  60  GaL  257 ;  4  Utah,  862,  858. 

45.  Bat  that  fact  is  not  the  test  as  to 
whether  the  guaranty  is  an  original  contract 
■or  not.  The  true  test  is,  Were  the  promises 
of  the  principal  debtor  and  of  the  guarantor 
parts  of  one  and  the  same  original  transaction? 
1^08,  where,  three  days  after  the  execution 
and  delivery  of  a  promissory  note  from  A.  to 
H.,  T.  indorsed  thereon,  in  pursuance  of  a 
previous  agreement,  "I  guarantee  the  pay- 
ment of  the  within  note,  upon  the  faitn  of 
which  previous  agreement  U.  had  sold  and 
delivered  to  A.  certain  horses,  held,  that  said 
indorsement  was  not  within  the  statute  of 
frauds.    (Howland  v.  Aitch,  88  Cal.  133.) 

46.  A  executed  a  lease  to  6,  and  at  the  time 
of  ^e  execution  C  wrote  underneath  it,  "I 
hereby  agree  to  pay  the  rent  stipulated  above, 
when  it  shall  become  due,  provided  the  said 
B  does  not  pay  the  same."  Held,  that  tlie 
agreement  of  C  being  added  as  an  agreement 
running  with  the  lease,  and  executed  at  the 
same  time,  it  must  be  considered  as  a  part  of 
the  lease  itself,  and  not  within  the  statute  of 
frauds.  (Eyoy  y.  Tewksbury,  6  Cal.  285.) 
Cited  7  Cal.  84;  27  Cal.  83;  84  Cal.  675;  88 

Cal.  136. 

47.  The  statute  requires  the  written  agree- 
ment to  answer  for  the  debt  of  another  to  ex- 
press the  consideration  upon  which  it  is  made ; 
but  where  the  agreement  is  executed  at  the 
same  time  as  the  lease,  and  forms  the  consid- 
eration for  the  execution,  it  is  not  a  promisie 
to  answer  for  the  debt  of  another,  but  must 
be  considered  as  an  original  undertaking,  and 
asa  promise  made,  upon  the  strength  of  which 
anotner  was  enabled  at  the  time  to  obtain 
possession  of  property  and  enjoy  its  use. 
<Evoy  y.  Tewksbury,  5  Cal.  286.) 

48.  Where  one  wrote  a  guaranty  on  a  lease 


at  the  time  of  its  execution,  such  a  transac- 
tion is  not  embraced  within  the  statute  of 
frauds,  as  the  credit  given  by  the  written 
guaranty  of  the  third  party  is  the  considera- 
tion upon  which  the  transaction  is  closed. 
(Eyoy  y.  Tewksbury,  6  Oal.  285.) 

49.  An  indorsement  made  by  a  third  per- 
son pn  a  contract  entered  into  between  two 
parties,  and  made  simultaneously  with  the 
contract,  by  which  the  indorser,  without  ex- 
pressing any  consideration  received,  agrees 
that  the  undertaking  of  one  of  the  contracting 
parties  shall  be  fulfilled,  is  an  original  and 
not  a  collateral  promise  of  the  indorser  to  an- 
swer for  the  debt  of  another,  and  not  within 
the  statute  of  frauds.  (Otis  y.  Haseltine,  27 
Cal.  80.) 

Cited  84  Cal.  676;  88  (M.  185. 186. 

50.  By  such  act  the  indorser  makes  the  con- 
tract his  own,  and  the  consideration  therein 
expressed  becomes  the  consideration  of  his 
promise.    (Otis  y.  Haseltine,  27  Cal.  80.) 

51.  The  defendants  were  sureties  on  an  un- 
dertaking to  stay  execution  on  an  appeal  from 
a  judgment  of  a  justice's  court.  The  appeal 
having  been  dismissed,  they  requested  the 
plaintiff,  a  constable,  to  levy  execution  upon 
and  sell  certain  personal  property  which  tney 
represented  belonged  to  the  judgment  debtor, 
and  verbally  promised  to  indemnify  him  for 
any  damage'he  might  sustain  by  reason  of  the 
levy  and  sale,  should  they  prove  to  be  wrong- 
ful. The  plaintiff,  in  consideration  of  such 
promise,  levied  upon  and  sold  the  property 
and  thereby  satisfied  the  judgment.  Held, 
that  the  promise  was  founded  upon  a  sufficient 
consideration,  and  was  not  within  the  statute 
of  frauds.  (Lerch  y.  (3rallup,  67  Cal.  595.) 
Cited  70  Cal.  557. 

52.  Where  a  sheriff  seized  and  sold  a  wagon 
on  execution  in  favor  of  R.,  who  pointed  out 
the  wagon,  requested  the  sheriff  to  seize  it, 
and  verbally  agreed  to  hold  him  harmless, 
etc.,  held,  in  suit  by  the  sheriff  against  R. 
for  damages  recovered  against  the  sheriff  for 
the  seizure,  that  the  agreement  to  indemnify 
is  valid;  that  it  was  not  a  "special  promise 
to  answer  for  the  debt,  default,  or  miscarriase 
of  another,"  within  the  statute  of  frauds, 
because  the  sheriff  was  acting  not  for  himself, 
but  as  agent  of  R.,  and  the  promise  was  to  be 
responsible  for  his  acts  as  such  agent  (Stark 
V.  Baney,  18  Cal.  622.) 

(Contract  to  assume  indebtedness  need  not 
be  vrritten,  when.  See  Husband  and  Wife, 
404. 

Defense  that  guaranty  should  be  written, 
pleading.    See  Guaranty,  26. 

Agreement  to  pay  another's  debt  within 
statute  of  frauds.    See  Ck)ntracts,  20. 

Debtor  need  not  sign  agreement  not  to  sue. 
See  Statute  of  Limitations,  260. 

9.  Judicial  Sales;  Miaeellaneoua  Contraett. 

58.  A  sale  of  property,  under  an-  order  of 
the  probate  court,  is  a  judicial  act,  and  there- 
fore not  within  the  statute  of  frauds.  (Hal- 
leck  y.  Guy,  9  Cal.  181.) 

Necessity  of  writing  in  contract  for  interest. 
See  Interest,  V. 

Married  woman's  contract,  necessity  of 
writing.    See  Husband  and  Wife,  III,  8. 
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Necessity  of  writing  on  contract  of  nova- 
tion.    See  Novation,  2. 

Verbal  agreement  of  partnership.  See 
Partnership,  III. 

Parol  contract  of  insurance.  See  Insar- 
ance,  I,  2. 

Oral  contract  to  maVe  will.    See  Wills,  HI. 

Afisiftnment  of  insurance  policy,  necessity 
of  writing.    See  Inearance,  71. 

Statute  does  not  apply  to  assignment  when. 
See  Assignments  of  Contracts,  16. 

Contract  for  extension  of  time  and  extra 
work  need  not  be  written.  See  Building 
Contracts,  28. 

Mortgage  of  vessel,  validity  of,  under.  See 
Shipping,  37. 

Parol  contract  for  sidewalk.  See  Streets, 
42. 

Verbal  contracts  of  railroad  company.  See 
Bailroads,  103. 

Verbal  agreement  between  husband  and 
wife  as  to  earnings.  See  Husband  and  Wife, 
176. 

Parol  promise  to  pay  discharged  debt.  See 
Bankruptcy  and  Insolvency,  302. 

Ratification  of  pledge  by  one  not  owner  on 
consideration  of  forbearance  is  not  within. 
See  Fledges,  23. 

10.  Coafracta  Relating  to  Heal  Property. 
a.  Construction  of  Statute. 

64.  The  provisions  of  the  sixth  section  of 
chapter  1  of  the  statute  of  frauds  relate  ex- 
clusively to  contracts  in  respect  to  real  estate. 
(Sandfoss  v.  Jones,  35  Cal.  481.) 

b.  Oral  Contracts  for  Sale  or  Reconveyance, 
Effect  of  Under  Mexican  or  Spanish 
Law. 

66.  Unwritten  contract  for  eale  of  land  is 
void  by  express  declaration  of  the  statute  of 
frauds,  ana  a  court  of  equity  has  no  power  to 
enforce  a  specific  performance  of  it.  CAbell 
V.  Calderwood,  4  Cal.  90.) 
Cited  8  Cal.  433;  9  Cal.  196;  10  Cal.  158. 

56.  A  verbal  contract  for  the  sale  of  real 
property  or  for  an  interest  herein  is  invalid. 
(Hall  V.  Wallace,  88  Cal.  434.) 

57.  In  case  of  a  sale  of  land,  a  verbal  agree- 
ment made  by  the  vendee  when  he  receives 
the  conveyance,  to  reconvey  the  land  to  the 
vendor  if  he  does  not  pay  the  purchase 
mciney  when  demanded  by  the  vendor,  is 
void  under  the  statute  of  frauds.  (Gallagher 
V.  Mars,  50  Cal.  23.) 

Cited  76  Cal.  471. 

68.  An  agreement  for  the  conveyance  of 
land,  resting  solely  in  parol,  is  void  by  the 
Mexican  law.     (Hoen  r.  Simmons,  1  Cal. 
11«.) 
Cited  1  Cal.  211 ;  7  Cal.  158,  490;  14  Cal.  608. 

59.  Contracts  for  the  sale  of  land  were,  un- 
der the  Mexican  law,  and  by  the  custom  of 
California,  required  to  be  in  writing,  and  al- 
though all  the  forms  prescribed  were  not 
strictly  followed,  still  it  was  necessary  that 
the  instrument  should  contain  the  names  of 
the  parties,  the  thing  sold,  the  date  of  the 
transfer,  and  the  price  paid.  (Stafford  v. 
Lick,  10  Cal.  12.) 
Cited  26  Cal.  469. 


60.  A  mere  parol  agreement  for  fhe  oonvey- 
ance  of  land  made  before  the  adoption  of  the 
common  law  and  the  re-enactment  of  the 
statute  of  frauds  in  this  state,  is  void,  there 
being  neither  delivery  of  pomession  nor  of 
title  deeds,  and  no  part  payment  of  the  pur- 
chase money.  (Harris  t.  Brown,  1  OeX.  wB.) 
Cited  1  Cal.  121. 

61.  Verbal  contract^  of  itself  alone,  was  in- 
sufficient under  Mexican  law  to  transfer  the 
title  to  real  estate;  but  where  there  was  a 
verbal  contract  of  sale  in  praesenti,  and  'be 
title  deeds  were  delivered  by  the  vendor  to 
the  vendee,  and  permission  given  to  the  ven- 
dee to  enter  upon  and  take  possession  of  the 
land,  and  the  vendee  did,  accordingly,  take 
possession  and  make  valuable  improvements 
on  the  premises,  held,  that  a  specinc  perform- 
ance of  the  verbal  contract  should  be  decreed. 
(Tohler  v.  Folsom,  1  Cal.  207.) 

Cited  7  Cal.  490. 

62.  A  parol  sale  of  real  estate,  made  in  Cali- 
fornia while  the  laws  of  Mexico  were  in  force 
here,  if  fully  executed,  was  valid,  and  passed 
the  title  to  the  vendee,  (Hall  v.  Yoell,  45 
Cal.  584 ;  Cook  v.  Frink,  44  Cal.  331,  cited  45 
Cal.  587.) 

63.  Under  the  Spanish  law,  contracts  for 
the  sale  of  real  estate  rest  upon  the  same 
footing  with  those  relating  to  personal  estate, 
and  may  be  by  ptarol  or  otherwise,  at  the  op- 
tion of  the  parties.  (Long  t.  Dollarbide,  24 
Cal.  216.) 

Cited  44  Cal.  332;  46  Cal.  687. 

64.  As  a  general  proposition  it  may  be  stated 
that  under  the  Spanish  law  a  sale  of  real 
estate  by  parol  would  not  be  void  per  se,  and 
that  the  distinction  between  parol  contracts 
and  specialties,  known  to  the  common  law, 
does  not  exist  under  the  civil  law,  or  the 
Mexican  system  of  jurisprudence  heretofore 
in  force  here.  (Hayes  v.  Bona,  7  Cal.  153.) 
Cited  10  Cal.  17;  12  Cal.  166;  26  Cal.  469. 

c.  Agreement  to  Convey  Interest  in  or  Locate 
Mine. 

65.  A  gold  mine  is  real  estate,  and  an  in- 
terest therein,  other  than  an  estate  at  will  or 
for  a  term  not  exceeding  one  year,  can  be 
transferred  only  by  an  instrument  in  writing. 
A  verbal  sale  is  not  good.  (Melton  v.  Lam- 
bard,  51  Cal.  258.) 

Cited  73  Cal.  544;  3  Mont.  19. 

66.  An  agreement  to  locate  and  develop  a 
mining  claim  for  the  joint  benefit  of  the 
parties  need  not  be  in  writing ;  and  if,  in 

frarsuance  of  the  agreement,  one  of  the  parties 
ocates  the  claim  m  his  own  name  he  holds 
the  legal  title  to  the  interest  of  the  other  in 
trust  for  him.  (Moritz  v.  Lavelle,  77  Cal. 
10.) 

Verbal  authority  to  locate  claims  is  suffi- 
cient.   See  Mines  and  Mining,  109. 

d.  Contract  for  Exchange  of  Real  Estate. 

67.  Agreement  in  writing  for  mutual  con- 
veyance of  land  in  exchange  is  not  void  under 
the  statute  of  frauds.  (Breunan  v.  Ford,  46 
Cal.  7.) 

Executed  verbal  agreement  of  exchange. 
See  post,  102. 
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e.  Gifts  of  Land. 

68.  The  tujtion  was  broaght  to  recover  the 
poesession  of  certain  land  to  which  the  de- 
lendant  claimed  to  be  entitled  nnder  a  parol 
gift  from  her  father-in-law.  At  the  time  of 
the  gift  the  defendant  was  in  possession  of 
the  premises,  and  subsequently  so  continaed, 
vithout  making  any  improvements  thereon, 
until  the  house  in  which  she  resided  was  de- 
stroyed by  fire.  After  the  fire,  and  subsequent 
to  the  death  of  the  donor,  the  person  to  whom 
the  land  was  distributed  upon  the  settlement 
of  his  estate,  without  objection  from  the  de- 
fendant, erected  a  new  house  thereon,  of 
which  the  defendant  surreptitiously  took  pos- 
session. The  gift  was  made  upon  an  under- 
standing that  the  defendant  would  continue 
to  support  and  educate  her  minor  child. 
Held,  that  the  gift  was  void  under  the  statute 
of  frauds,  and  that  the  defendant  hiad  acquired 
no  equitable  rights  which  could  prevail  against 
the  legal  title.  (Anson  t.  Townsend,  7S  OaL 
415.) 
Cited  77  GaL  317. 

L  Contracts  of  Leasing. 

60.  A  lease  of  real  estate  until  such  time  u 
the  lessor  should  pay  the  lessee  a  certain  in- 
debtedness is  neither  an  agreement  that  by 
its  terms  is  not  to  be  performed  within  a 
year  from  the  making  thereof,  nor  an  agree- 
ment for  a  leasing  for  a  longer  period  than 
one  year,  and  is  not  required  to  be  in  writing. 
(Raynor  v.  Drew,  72  Oal.  307.) 

70.  Lease  for  two  years,  executed  by  the 
lessees  and  by  the  agent  of  the  lessors,  but 
who  has  no  written  authority  to  do  so,  is 
within  the  sixth  section  of  the  statute  of 
frauds,  and  void.  (Folsom  t.  Ferrin,  2  Gal. 
<03.) 

Part  performance  of  parol  agreement  to 
execote  lease  longer  than  a  year.    See  post, 

Lights  under  Toid  contract  of  leasing. 
Bee  post,  II. 

Surrender  of  lease  must  be  written.  See 
Landlord  and  Tenant,  266,  266. 

g.  Boundaries  or  Improvements,  Contracts 
Concerning;  Beleases  of  Equitable  In- 
terests. 

71.  Agreements  between  coterminous  pro- 
prietors as  to  boundaries  are  not  within  the 
statute  of  frauds,  because  they  are  not  con- 
sidered as  extending  to  the  title.  They  do 
not  operate  as  conveyances  so  as  to  pass  title 
from  one  to  the  other,  but  proceed  npon 
the  theory  that  the  true  line  of^separation  is 
in  dispute,  and  to  some  extent  unknown, 
and  in  such  case  the  agreement  serves  to  fix 
the  line  to  which  the  title  of  each  extends. 
(White  V.  Spreckels,  76  CaL  610.) 

Parol  agreement  as  to  boundaries.  See 
Boundaries,  18,  et  seq. 

72.  A  parol  promise  to  pay  for  improve- 
ments made  upon  land  is  not  within  the 
statute  of  frauds.  (Godeffroy  v.  Caldwell,  2 
Oal.  489.) 

73.  A  release  of  an  equitable  estate  in  land 
can  only  be  proved  by  a  deed  of  conveyance, 
in  writmg,  subscribed  by  the  party  granting 
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the  same,  or  by  bis  lawful  Ment  thereunto 
authorized  by  writing.    (Millard   v.   Hath- 
away, 27  CaU  119.) 
Cited  9  Or.  162. 

h.  Agreements  Concerning  Ditches  or  Use  of 
Water. 

74.  Absolute  interest  as  tenants  in  common 
in  ditch  and  water  right  is  an  estate  in  real 
property ;  and  an  agreement  by  which  such 
uterest  is  to  be  acquired  is  within  the  stat- 
ute of  frauds,  and  cannot  be  proved  except 
by  some  note  or  memorandum  thereof  m 
writing.    (Hayes  v.  Fine,  91  Gal.  391.) 

76.  When  a  right  of  way  for  a  ditch  across 
the  land  of  the  grantor  is  conveyed  to  a 
grantee,  without  further  written  agreement, 
a  verbal  contract  for  the  use  of  a  certain  quan- 
tity of  the  water  to  be  taken  from  the  ditch,  at 
a  certain  price,  and  used  perpetually  for  irrigat- 
ing the  grantor's  land,  is  within  the  statute  of 
frauds,  and  cannot  create  a  servitude  or  ease- 
ment npon  the  ditch  property  or  constitute 
an  irrevocable  license,  or  justify  the  diversion 
of  the  water  by  the  successor  in  interest  of 
the  grantor,    (Dorris  v.  Sullivan,  90  Gal.  279.) 

Sale  of  ditch  must  be  by  deed.  See  Water- 
courses, XII,  11. 

Verbal  contract  for  the  use  of  water.  See 
Watercourses,  XIV,  2,  s. 

i.  Growing  Crops,  Agreements  tot  Sale  oL 

76.  Contracts  for  the  sale  of  growing  peri- 
odical crops,  frnctus  industriales,  are  not  con- 
tracts for  the  sale  of  an  interest  in  land  within 
the  meaning  of  the  statute  of  frauds,  and 
need  not  be  in  writing  in  order  to  be  valid. 
(Davis  V.  McFarlane,  37  Gal.  634,  cited  77 
Gal.  240,  2  Mont,  443;  Marshall  v.  Ferguson, 
23  Gal.  65,  cited  37  Gal,  636,  77  Gal.  240; 
Vulicevich  v.  Skinner,  77  Gal,  239.) 

77.  Growing  periodical  crops  are  not  goods 
and  chattels,  within  the  meaning  of  the  stat- 
ute of  frauds,  of  which  a  sale,  in  order  to  be 
valid  as  against  the  creditors  of  the  vendor, 
must  be  accompanied  by  an  immediate  de- 
livery and  continued  change  of  possession. 
(Davis  T.  McFarlane,  87  OaL  684.) 

Cited  67  CaL  255. 

Sale  or  mortgage  of  growing  crops.  See 
Growing  Crops. 

j.  Agreement  to  Purchase  for  Another,  or  Ad- 
vance Money  for  Another's  Purchase. 

78.  Whether  the  sixth  section  of  the  stat- 
ute of  frands  does  not  apply  alone  to  the  sale 
of  lands  as  between  grantor  and  grantee,  and 
not  to  contracts  for  the  purchase  of  land  by 
one  person  for  the  benefit  of  another,  query? 
(Bayles  v.  Baxter,  22  Oal.  676.) 

Cited  86  Gal.  487. 

Agreement  to  purchase  and  bold  in  trust 
for  another.    See  poet,  IV, 

Creditor's  agreement  to  purchase  on  execu- 
tion for  benefit  of  debtor.    See  ante,  I,  6. 

79.  An  oral  agreement  under  which  the  de- 
fendant advanced  money  for  the  plaintiff  to 
pay  certain  installments  upon  a  contract  for 
the  purchase  of  land,  the  defendant  being 
named  in  the  contract  as  the  purchaser,  but 
really  acting  for  the  plaintiff  in  pursuance  of 
the  agreement,  held,  to  be  valid,  and  not 
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within  the  statute  of  frauds.     (Walton  t. 
Karnes,  67  Cal.  256.) 
Cited  73  Cal.  16. 

Agreement  to  pay  inatallmentB  on  purchase 
of  another.    See  ante,  I,  7. 

k.  Agreement  Regarding  Proceeds  on  Resale 
by  Vendee. 

80.  An  oral  agreement  made  at  the  time  of 
the  transfer  of  real  estate,  and  in  considera- 
tion of  the  transfer,  that  upon  a  sale  of  the 
property  by  the  grantee  there  should  be  de- 
ducted trom  the  price  of  the  resale  the  amount 
of  advances  made  by  the  grantee  to  redeem 
the  property  from  a  sale  under  foreclosure 
against  the  grantor,  and  the  amount  of  any 
further  advances  made  by  the  grantee  for 
taxes  and  assessments,  with  interest  on  all 
advances  at  a  specified  rate,  and  that  the 
residue  of  the  proceeds  from  Uie  sale  should 
be  paid  to  the  grantor,  is  not  an  agreement 
for  the  sale  of  real  property,  or  of  an  interest 
therein,  within  the  statute  of  frauds,  but  is 
merely  for  the  payment  of  money  agreed 
on  as  the  consideration  of  the  conveyance, 
which  is  not  within  the  statute ;  and  assump- 
sit will  lie  for  the  surplus  procieeds  resulting 
from  a  resale  under  tne  terms  of  the  agree- 
ment.   (Byers  v.  Locke,  93  Cal.  493.) 

81.  A  verbal  agreement  made  by  a  grantee, 
when  he  buys  land  and  receives  a  deed  there- 
for, to  pay  the  grantor  a  farther  sum  of 
money  as  a  part  <m  the  price,  out  of  the  pro- 
ceeds of  the  sale  of  the  land  when  he  sells  it, 
is  valid,  and  the  statute  of  frauds  does  not 
require  it  to  be  in  writing.  (Price  v.  Sturgis, 
44  Cal.  691.) 

Cited  93  Cal.  406. 

82.  Such  contract  is  not  for  the  conveyance 
of  land,  but  for  the  payment  of  a  certain  sum 
of  money  upon  the  happening  of  a  certain 
event.    (Price  v.  Sturgis,  44  Cal.  601.) 

L  Oral  Modification  of  Written  Contract; 
Miscellaneous  Agreements  C!onceming 
Realty. 

83.  Unexecuted  oral  agreement  altering  or 
modifying  written  contract  for  the  sale  of  lands 
is  void  imder  section  1698  of  the  Civil  (Jode, 
and  a  subsequent  oral  agreement  for  the  sale 
of  lands,  made  after  a  written  agreement  for 
such  sale  had  ceased  and  determined  by  its 
own  terms  and  bv  the  acts  of  the  parties  un- 
der it,  must  stana  or  fall  by  itself,  and  is  void 
under  section  1624  of  the  Civil  Code.  It  is 
not  error  to  exclude  evidence  of  such  oral 
agreement.    (Smith  v.  Taylor,  82  Cal.  533.) 

Parol  agreement  to  alter  lease.  See  Land- 
lord and  Tenant,  233. 

Extension  of  time  on  parol  contract  beyond 
year.    See  ante,  I,  7. 

Unsealed  bill  of  sale  of  land,  validity  of. 
See  Seals. 

Deed  to  funding  debt  commissioners  is  void 
within.    See  San  Francisco,  179. 

Parol  agreement  of  partition.  See  Parti- 
tion, IV. 

Agreement  to  form  partnership  to  deal  in 
realty,  necessity  of  writing.  See  Partner- 
ship, V. 

Writing,  necessity  of,  to  mortgage.  See 
Mortgages,  III,  1. 


Release  from  mortgage  must  be  written. 
See  Mortgages,  474. 

Writing,  necessity  of  to  create  easement. 
See  Easements,  II,  1. 

Conveyance  of  land  to  partners  when  not 
void  under.    See  Partnership,  181. 

n.  Part  Ferformanee;  Effect  of  Statute 
OB  Executed  Agreements. 

84.  The  defense  arising  from  a  verbal  con- 
tract for  the  sale  of  land,  accompanied  with 
acts  of  part  performance,  taking  the  contract 
from  the  operation  of  the  statute,  is  permis- 
sible, under  our  system  of  practice,  in  an 
action  of  ejectment  for  the  recovery  of  the 
premises.  The  only  effect  of  this  mode  of 
asserting  the  rights  of  the  defendants,  in- 
stead of  filing  a  bill  in  equity,  is  to  require 
the  court  to  pass  upon  the  questions  raised 
by  the  answer  in  the  first  instance.  If,  upon 
hearing  the  evidence,  the  court  should  deter- 
mine there  was  ground  for  relief,  it  would 
enjoin  the  further  prosecution  of  the  action 
with  its  decree  for  a  specific  performance; 
and,  on  the  other  hand  if  it  should  refuse  the 
relief,  it  would  call  a  jury  to  determine  the 
issue  upon  the  general  denial.  (Argnello  v. 
Edinger,  10  Cal.  150.) 
Cited  19  Cal.  273.457,671;   24  (Jal.  141:  85 

Cal.  649;  88(jal.  180,  181;  6  Dak.  604;  4 

Nev.  466. 

86.  Part  performance  of  parol  agreement  to 
execute  a  written  lease  of  land  for  more  than 
one  year  takes  the  agreement  out  of  the 
operation  of  the  statute  of  frauds.  (McOar- 
gerv.  Rood,  47  Cal.  138.) 
Cited  81  Cal.  208;  distinguished  62  Cal.  565. 

86.  A  party  who  claims  a  right  to  a  convey- 
ance of  land  under  a  parol  contract  on  the 
ground  of  part  performance  must  make  out 
by  clear  proof  the  agreement  as  alleged ;  and 
the  acts  of  performance  proved  must  he  un- 
equivocal evidence  of  such  agreement,  and  th© 
agreement  must  be  certain  in  its  terms,  and 
just  and  fair  in  all  its  parts.  (Blum  v.  Rob- 
ertson, 24  Cal.  127.) 

Cited  39  Cal.  301 ;  64  Cal.  26;  89  Cal.  286. 

87.  Nothing  can  be  regarded  as  a  part  per- 
formance to  take  the  case  out  of  the  operation 
of  the  statute  which  does  not  place  the  party 
in  a  situation  which  is  a  fraud  upon  him  un- 
less the  contract  be  executed.  (Weber  v. 
Marshall,  19  Cal.  447;  Arguelk)  v.  Edinger, 
10  Cal.  160,  cited  19  Cal.  461,  22  Cal.  616.  24 
Cal.  176,  84  Cal.  253, 17  Or.  480,  18  Or.  506.) 

88.  Acts  which  deed  gives  grantee  a  right  to 
do,  and  which  are  dore  under  the  deed,  do 
not  make  a  case  of  part  performance  of  an 
oral  agreement  for  a  trust.  (Feeney  v.  How- 
aid,  79  Cal.  525.) 

89.  Taking  possession  is  held  such  act  of 
part  performance,  as  the  partv  might  be 
treated  as  a  trespasser  if  he  could  not  invoke 
the  protection  of  the  contract.  And  if,  npoa 
the  with  of  the  contract,  the  purchaser  should 
proceed  to  make  valuable  improvements,  the 
most  palpable  fraud  would  be  perpetrated  if 
the  vendor  were  permitted  to  withdraw  from. 
its  execution.  (Arguello  v.  Edinger,  10  Cal. 
160.) 

90.  The  taking  of  actual  possession  of  the 
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land  by  a  vendee,  with  the  consent  of  the 
vendor,  and  making  valuable  improvements 
thereon  on  faith  of  the  contract,  ia  a  sufficient 
part  performance  of  a  verbal  contract  for  the 
aale  of  the  land  to  take  it  oat  of  the  operation 
of  the  statute  of  frauds.  (Moulton  v.  Harris, 
9i  Cal.  420.) 

91.  A  verbal  contract  for  the  sale  of  land  is 
taken  out  of  the  operation  of  the  statute  of 
frauds,  and  will  be  specifically  enforced,  when 
there  has  been  a  part  performance  of  the  con- 
tract by  the  taking  of  actual  possession  of  the 
land  by  the  vendee  with  the  consent  of  the 
vendor,  or  by  the  making  of  valuable  improve- 
menta  upon  the  land  on  the  faith  of  the  con- 
tract. (Calanchini  t.  Branstetter,  84  Oal. 
249.) 

Cited  04  Oal.  421. 

92.  Where  a  verbal  contract  for  the  sale 
and  purchase  of  land  rests  not  upon  proof  of 
any  payment  of  purchase  money,  but  upon 
jnroof  of  the  contract  and  possession  by  the 
party  purchasing,  and  improvements  made 
by  him,  it  must  clearly  appear  that  the  im- 
provements were  made  with  reference  to,  or 
were  indaced  by,  the  contract.  (Weber  v. 
Marshall,  19  Oal.  447.) 

93.  When  a  purchaser  of  real  property,  un- 
der a  verbal  agreement,  pays  the  entire  con- 
(ideration  of  the  purchase,  enters  into  the 
possession  of  the  property,  and  expends  large 
SDms  of  money  upon  it  m  its  improvement, 
there  ia  exhibited  sach  a  state  of  facta  as  will 
take  the  case  out  of  the  operation  of  the  stat- 
ute of  fraads.    (Hoffman  v.  Fett,  39  Cal.  109. ) 

94.  The  payment  of  part  of  the  purchase 
price  of  a  tract  of  land,  in  pursuance  of  an  oral 
contract  for  the  purchase  and  sale  thereof, 
and  its  use  in  cutting  and  removing  stove  wood 
therefrom  for  family  -use,  without  an  actaal 
change  of  i>os8eseion  of  the  land  or  the  erec- 
tion of  improvements  upon  the  i>remise8,  is 
not  such  a  part  performance  as  will  take  the 
case  out  of  the  statute  of  frauds  and  warrant 
*  ooort  of  equity  in  decreeing  specific  per- 
formance of  the  contract.  (Fulton  v.  Jansen, 
«9  Cal.  687.) 

95.  K.  entered  into  a  parol  contract  with  L. 
to  convey  to  L.  a  tract  of  land  upon  the  pay- 
ment of  a  stipulated  price  therefor.  L.  paid 
the  price  as  stipulatea,  and  was  let  into  poe- 
Ksaion.  Thereafter  K.  brought  ejectment  to 
recover  the  possession  of  said  land,  to  which 
action  L.  pleaded  said  contract  and  its  said 
part  performance,  and  prayed  judgment  for 
Its  complete  performance  on  the  part  ol  K. 
Held,  that  a  judgment  for  L.  as  prayed  was 
properly  rendered.  (King  v.  Meyer,  85  CaL 
«46.) 

96.  Under  a  verbal  contract  of  sale  of  real 
estate,  the  delivery  of  the  title  deeds  is  equiva- 
lent to  a  symbolical  deliverv  of,  and  admis- 
non  into,  possession  of  the  property,  as 
between  vendor  and  vendee,  whatever  might 
be  its  effect  in  conferring  actual  possession, 
in  case  the  rights  of  third  persons  were  con- 
cerned.   (Tohler  v.  Folsom,  1  Cal.  207.) 

97.  If  the  plaintiff  delivered  his  conveyance 
on  condition  that  the  defendant  convey  to  the 

Sluntifi,  and  such  delivery  was  made  to  the 
efendant's  agent,  who  was  not  authorized  to 
accept  it,  and  the'  defendant  thereupon  refused 


to  accept  it,  or  to  make  the  exchange  orally 
agreed  upon,  there  is  no  part  performance 
sufficient  to  take  the  agreement  out  of  the 
statute  of  frauds.  (Swam  v.  Bumette,  89  Cal. 
564.) 

98.  An  oral  contract  for  the  sale  of  land,  ac- 
companied by  the  delivery  of  a  deed  therefor 
in  escrow,  is  not  within  the  statute  of  frauds. 
(Cannon  v.  Handley,  72  Oal.  133.) 

99.  Marriage  is  not  of  itself  part  perform- 
ance of  a  parol  contract  to  convey  real  property, 
in  consideration  of  the  marriage,  sufficient  to 
take  the  case  out  of  the  statute.  (Peek  T. 
Peek,  77  Cal.  106.) 

100.  If  the  marriage  was  brought  about  by 
a  fraudulent  contrivance,  as  by  a  promise 
to  have  the  conveyance  executed,  and  the 
evasion  of  such  promise  by  false  representa- 
tions, a  court  of  equity  will  decree  a  convey- 
ance.   (Peek  V.  Peek,  77  Cal.  106.) 

Mexican  law,  contract  for  sale  of  realty 
under.    See  ante,  61. 

Performance  of  contract  within.  See  Part- 
nership, 39. 

MutUKl  promises  take  case  out  of.  See 
Contracts,  25. 

Part  performance,  taking  case  out  of.  See 
Contracts,  124. 

101.  The  statute  of  frauds  has  no  applica- 
tion to  an  executed  agreement.  (Bates  v. 
Babcock,  95  Cal.  479.) 

102.  Verbal  agreement  for  an  exchange  of 
real  property  which  baa  been  carried  into 
effect  by  the  execution  of  proper  conveyances, 
in  pursuance  of  the  agreement,  is  not  void 
under  the  statute  of  frauds.  (Ryan  v.  Tom- 
linson,  89  Oal.  639.) 

103.  Where  plaintiff  made  a  parol  contract 
for  the  purchase  of  land,  and  suoeequently  by 
parol  agreed  with  defendant  to  permit  him  to 
become  the  purchaser  in  his  stead,  and,  in 
pursuance  of  this  agreement,  and  by  direction 
of  plaintiff,  the  land  was  conveyed  to  defend- 
ant, held,  that  in  an  action  to  recover  the 
value  of  the  assignment,  the  defendant  could 
not  rely  upon  the  statute  of  frauds.  (Mo- 
(}arthy  v.  Pope,  52  Oal.  661.) 

Cited  93  Oal.  496. 

104.  Although  the  statute  requires  a  con- 
tract for  the  sale  of  land  to  be  in  writing,  yet, 
if  in  pursuance  of  a  parol  contract  the  land  is 
conveyed,  there  is  nothing  immoral  about  the 
transaction.    (McCarthy  v.  Pope,  62  Cal.  661.) 

105.  Had  the  owner  refused  to  convey  to 
defendants,  a  conveyance  could  not  have  been 
enforced,  and  the  contract  would  be  inopera- 
tive. But  the  contract  having  been  executed, 
the  statute  of  frauds  cuts  no  figure  between 

glaintiS  and  defendant.    (McCarthy  v.  Pope, 
2  Cal.  661.) 

Mexican  law,  executed  agreement  for  sale 
of  realty  under.    See  ante,  1,  10,  b. 

Execution  of  agreement  void  under,  effect 
of.    See  Partnership,  V. 

m.  Hemorandniii. 

106.  To  take  a  contract  for  the  sale  of  lands 
out  of  the  statute  of  frauds  (c.  1,  sec.  8),  a 
mere  note  or  memorandum  in  writing,  sub- 
scribed by  the  vendor  or  his  agent,  containing 
the  names  of  the  parties  and  a    summary 
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statement  <rf  the  temu  o{  the  Bale,  either  ex- 
pressly or  by  reference  to  something  else,  is 
all  that  is  required.  The  note  or  memoran- 
dum required  by  the  statute  may  be  some- 
thing different  and  less  specific  than  the 
contract  of  sale  itself,  and  may  be  valid  under 
the  statute,  although  insufficient  as  part  of 
a  pleading  declaring  on  the  contract  of  which 
it  IS  the  evidence.  (Joseph  y.  Holt,  37  Cal. 
250.) 

IQ7.  A  written  memorandum  of  a  contract 
for  the  sale  of  real  property,  which  contains 
the  names  of  the  parties,  and  the  price,  and 
gives  a  complete  description  of  the  property, 
and  is  subscribed  by  the  party  to  be  charged, 
is  sufficient  to  satisfy  the  statute  of  frauds, 
although  not  subscribed  by  the  party  seekinK 
to  enforce  it.  (Cavanaugh  r.  Oasselman,  88 
Cal.  543.) 
Cited  89  Cal.  689. 

108.  A  contract  which  purports  on  its  face 
to  be  inter  partes  need  not  invariably  be 
signed  by  all  parties  named  in  the  contract, 
in  order  to  become  operative;  and  in  the  ab- 
sence of  a  showing  that  the  contract  was  not 
to  be  deemed  complete  until  other  signatures 
should  be  added,  the  parties  signing  it  will 
be  holden  thereon.  (Cavanaugh  v.  Cassel- 
man,  88  Cal.  543.) 

Cited  94  Cal.  94. 

109.  The  execution  of  a  written  agreement 
for  the  sale  of  land  by  the  vendor,  and  its  de- 
livery to  the  vendee  and  acceptance  by  him, 
creates  an  obligation  upon  the  vendor,  which 
is  a  sufficient  consideration  to  make  a  verbal 
agreement  on  the  part  of  the  vendee  to  pay 
the  purchase  price  of  the  land  binding  upon 
him,  though  the  agreement  purports  to  be 
inter  partes,  and  the  vendee  failed  to  sign  it. 
(Cavanaugh  v.  Casselman,  88  Cal.  643.) 
Cited  90  (3al.  312. 

110.  The  statute  of  frauds  only  requires 
that  the  memorandum  in  writing  for  the  sale 
of  land  shall  be  signed  by  the  vendor  or  his 
agent.  It  need  not  be  signed  by  the  vendee, 
and  need  not  be  a  specialty;  and  the  power 
to  an  agent  to  make  it  may  be  given  verDally. 
(Rutenberg  v.  Main,  47  Cal.  213.) 

Cited  72  Cal.  144. 

111.  A  written  memorandum  of  a  contract, 
whereby  a  vendor  agrees  to  sell  to  a  purchaser 
real  estate  for  a  specified  sum,  which  suffi- 
ciently describes  the  property,  need  only  be 
signed  by  the  vendor,  to  render  it  valid  and 
binding  as  against  him.  (Dennis  t.  Strass-- 
burger,  89  Cal.  683.) 

112.  The  memorandum  will  bind  the  ven- 
dor if  signed  by  him,  although  not  signed  by 
the  purchaser,  and  its  execution  and  delivery 
by  the  vendor  to  the  purchaser  is  a  sufficient 
consideration  for  a  promise  by  the  purchaser 
to  pay  the  agreed  purchase  price  of  the  land. 
(Easton  v.  Montgomery,  90  Cal.  807.) 

113.  The  memorandum  will  bind  the  ven- 
dor if  signed  by  him,  though  not  signed  by 
the  purchaser,  and  the  payment  of  the  de- 
posit by  the  purchaser  is  a  sufficient  accept- 
ance by  him  of  the  terms  of  the  contract. 
(Benson  v.  Shotwell,  87  Cal.  49.) 

114.  Where  the  terms  of  a  verbal  contract 
are  reduced  to  writing,  but  the  written  paper 


is  neither  signed  nor  delivered,  the  contract 
will  be  deemed  inchoate  and  incomplete,  and 
neither  party  will  be  bound  by  it.  (Hoen  v. 
Simmons,  1  Cal.  119.) 

115.  A  deed  of  land  signed  by  the  grantor, 
in  pursuance  of  an  oral  agreement  for  the  ex- 
change of  lands,  but  which  is  not  delivered, 
and  IS  not  shown  to  have  contained  a  memo- 
randum of  the  oral  agreement  for  the  ex- 
chan^  of  lands,  cannot  be  regarded  as  a 
sufficient  memorandum  of  such  oral  agree- 
ment to  take  it  out  of  the  statute  of  frauds. 
(Swain  v.  Bumette,  89  Cal.  564.) 

116.  A  letter  signed  by  the  owner  of  land 
and  addressed  to  A,  stating  that  he  has 
agreed  with  B  to  sell  B  the  land,  and  giving 
the  general  terms  of  the  agreement,  with  & 
general  description  of  the  land  and  its  price, 
IS  a  sufficient  memorandum  of  a  contract  for 
the  sale  of  the  land  within  the  statute  of 
frauds,  and  may  be  enforced  by  B  in  equity. 
(Moss  v.  Atkinson,  44  Cal.  3.) 

Cited  77  Cal.  282. 

117.  Letters  written  by  the  owner  of  real 
estate  in  regard  to  a  negotiation  between  the 
parties  for  an  exchange  of  land,  which  do  not 
purport  to  state  the  terms  of  any  completed 
agreement,  but  are  simply  a  rejection  of  the 
proposition  to  make  the  exchange,  do  not 
constitute  a  sufficient  memorandum  of  nn 
agreement  for  the  exchange  to  satisfy  t  u-^ 
statute  of  frauds.  (Swain  v.  Bumette,  89 
Cal.  664.) 

118.  Where  the  consideration  of  a  contra,  i 
is  expressed  in  writing,  although  fictitious,  it 
satisfies  the  statute  of  frauds.  (Happe  v. 
Stout,  2  Cal.  460.) 

119.  A  contract  to  sell  "  forty  acres  of  the 
eighty  acre  tract  at  Biggs  "  is  sufficiently  cer- 
tain to  satisfy  the  statute  of  frauds  where  it 
appears  from  the  evidence  that  the  vendors 
at  the  date  of  the  contract  sold  the  western 
half  of  the  tract  to  another  purchaser  by  a 
contemporaneous  agreement  clearly  specify- 
ing the  part  sold,  leaving  only  the  eastern  half 
of  the  tract  as  the  subject  matter  of  the  sale  in 
controversy.  (Preble  v.  Abrahams,  88  Cal.  246.) 

120.  A  written  memorandum  describing  the 
land  sold,  and  stating  that  it  was  all  sold  to  a 
purchaser  named  K>r  value  received,  and 
signed  by  the  vendor,  with  two  sets  of  figures 
prefixed,  without  a  dollar-mark,  the  first  of 
which  is  shown  by  parol  evidence  to  denote 
a  total  sum  of  monev  due  from  the  vendor  to 
the  purchaser,  of  wnich  the  land  was  part 
payment,  and  the  second  a  certain  other  sum 
which  still  remained  due  after  the  price  of  the 
land  was  deducted,  andanother  memorandum, 
made  at  the  same  time,  showing  the  same 
balance  due  to  the  purchaser,  in  figures,  with 
the  dollar-mark  prefixed,  and  appending  after 
the  signature  of  the  vendor  a  reference  to  each 
tract  of  land  sold,  with  figures  annexed,  which 
were  shown  to  denote  the  agreed  price  of  each 
tract,  and  the  sum  of  which  corresponds  to 
the  difference  between  the  sets  of  figures  pre- 
fixed to  the  first  memorandum,  constitute, 
when  taken  together,  sufficient  memoranda 
to  satisfy  the  statute  of  frauds ;  and  parol  evi- 
dence is  admissible  to  explain  the  figures  in 
such  written  memoranda.  (Mann  v.  Biggins, 
83  Cal.  66.) 
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121.  A  memorandum  in  writing,  made  by 
an  agent  for  the  sale  of  the  land  of  the  prin- 
cipal, which  declares  that  the  agent  has  sold 
the  land  on  account  of  the  principal,  and  which 
is  sign^  by  the  agent  as  attorney  in  fact  for 
the  principal,  is  sufficient  in  form,  and  is  exe- 
cuted in  such  a  manner  as  complies  with  the 
statute  of  frauds.  (Rutenburg  y.  Main,  47 
Cal.  213.) 

What  to  contain  under  Mexican  law.  See 
ante,  59. 

On  contract  to  answer  for  debt  of  another. 
See  ante,  I,  8. 

Memorandam  by  auctioneer.   See  Anctions, 

n. 

IT.  Wk*  Cannot  Inroke;  Effect  of  in  Cases 
of  Frand  and  Tnut. 

122.  Mere  intruder  on  real  property  having 
no  privity  with  the  former  owner  cannot  in- 
voke the  aid  of  the  statute  of  frauds  for  the 
protection  of  such  owner.  (Byan  t.  Tomlin- 
Bon,  39  0al.638.) 

123.  The  statute  of  frauds  will  never  in 
equity  be  allowed  to  operate  as  a  protection 
to  fraud,  and  for  the  purpose  of  showing  that 
»  fraud  has  been  committed,  or  is  being  at- 
tempted, parol  evidence  will  be  admitted,  even 
acainst  the  words  of  the  statute.  (Hidden  v. 
Jordan,  21  Cal.  92.) 

CHted  35  Cal.  488,  489. 
Frand,  effect  of  on  statute.    See  ante,  I,  6. 

124.  An  oral  contract  for  the  purchase  of 
real  estate  to  be  held  in  trust  is  invalid  under 
the  statute  of  1858,  section  6,  page  266.  (Don- 
ohoe  V.  Mariposa  etc.  Co.,  66  Cal.  317.) 

Agreements  to  purchase  for  another.  See 
ante,  1, 10,  j. 

125.  In  cases  of  constructive  trusts,  that  is 
to  say,  trusts  arising  from  either  actual  or 
oonstmctive  fraud,  the  statute  of  frauds  is  not 
a  bar  to  relieL  (Brison  v.  Brison,  76  OaL 
625.) 

126.  The  statute  of  frauds  has  no  applica- 
tion when  a  trust  sought  to  be  enforced  against 
an  agent  is  not  an  express  trust,  but  a  con- 
Btroctive  one,  arising  from  the  conduct  of  the 
agent,  and  the  confidential  relation  in  which 
he  stood  to  the  plaintiff.  (Mallagh  v.  Mal- 
lagh,  77  Cal.  126.) 

127.  Where  resulting  trust  exists,  the  stat- 
ute of  frauds  has  no  application.  (Walton  v. 
Karnes,  67  Cal.  2o5,  256.) 

Resulting  trust  is  not  within  statute.  See 
ante,  I,  6;  1, 10,  j. 

Trust,  oral,  agreement  for  part  perform- 
ance, wnat  is  not.    See  ante,  88. 

Sufficiency  of  contract  under,  estoppel  to 
deny.    See  Estoppel,  70. 

T.  Contraets  Partly  Told. 

128.  If  part  of  entire  contract  is  void  under 
the  statute  of  frauds,  it  is  void  in  toto.  (Ful- 
ler y.  Reed,  88  CJal.  99.) 

Whole  contract  void  where  part  void.  See 
ante,  6. 

YI.  Bemedles  on  Contract  Told  Under. 

129.  In  case  where  one  orally  agrees  to  pay 
another  a  certain  sum  for  services  in  effecting 


a  sale,  the  injured  party  has  no  remedy  at 
law  upon  the  contract:  he  may,  however, 
disaffirm  the  contract,  and  maintain  bis  actiun 
to  recover  back  the  money  paid,  or  the  value 
of  the  services  rendered.  (Fuller  v.  Reed,  38 
Cal.  99.) 

130.  For  labor  and  services  performed  un- 
der a  contract,  which  is  void  under  the  stat- 
ute of  frauds,  a  recovery  may  be  had  by 
declaring  a  quantum  meruit,  but  not  by  de- 
claring on  the  contract  itself.  (Patten  y. 
Hicks,  43  Cal.  609.) 

131.  Although  a  contract  between  the  bor- 
rower and  lender  of  money,  as  to  the  time  of 
its  payment,  may  be  void  under  the  statute  of 
frauds,  yet,  as  the  borrower  has  the  lender's 
money,  the  law  presumes  a  promise  that  he 
will  repay  it  on  demand.  (Swift  v.  Swift,  46 
Cal.  266.) 

182.  If  the  declaration  for  rent  had  con- 
tained a  count  for  use  and  occupation,  query? 
(Folsom  y.  Perrin,  2  Cal.  603.) 

Rights  of  vendee  where  contract  void  under 
statute  of  frauds.   See  Vendor  and  Vendee,  11 1. 

Parol  agreements ,  enforcement  oL  See  Spe- 
cific Performance,  IV,  12. 

Assignment  of  contract  void  under  is  no 
consideration.  See  Assignments  of  Contracts, 
41, 

Yn.  Pleading  and  Waiver  of;  Presnmp. 
tlon  as  to  Contract  Being  Written. 

133.  If  an  agreement,  to  be  valid,  must 
have  been  in  writing,  then  the  allegation  that 
it  was  BO  agreed  implies  that  it  was  so  agreed 
in  writing.  (Curtiss  v.  ^tna  L.  Ins.  (3o.,  flO 
Cal.  246.) 

134.  A  complaint  on  a  contract  within  the 
statute  of  frauds  need  not  allege  that  such 
contract  was  in  writing.  It  will  be  presumed 
on  demurrer  to  have  been  in  writing.  (Mc- 
Menomy  y.  Talbot,  84  Cal.  279.) 

136.  An  all^ation  that  a  contract  was 
made,  without  stating  whether  or  not  it  was 
in  writing,  will  be  construed  to  mean  that 
the  contract  was  in  writing  if  the  law  re- 
quires it  to  be  so.  (Barnarcfy.  Lloyd,  86  CJal. 
131.) 

136.  A  complaint  on  an  agreement  required 
by  the  statute  of  frauds  to  be  in  writing  need 
not  allege  that  it  was  in  writing;  and,  where 
the  complaint  is  silent  as  to  the  form  of  the 
agreement,  it  will  be  presumed,  on  demurrer, 
to  have  been  in  writing.  (Broder  y.  Conklin. 
77  Cal,  830.) 

Cited  90  Cal.  250. 

137.  An  agreement  which  is  required  by 
statute  to  be  in  writing,  if  in  other  respects 
properly  pleaded,  will  be  presumed,  for  the 
purpose  of  testing  the  sufficiency  of  the  plead- 
ing, to  have  been  in  writing.  The  exception 
to  the  rule  arises  only  in  cases  where  the 
agreement  must  necessarily  be  in  writing  to 
confer  jurisdiction  on  the  court.  (Reagan  y. 
Justice's  Court,  76  Cal.  263.) 

138.  It  is  not  necessary,  in  the  pleading  of 
a  contract  within  the  statute  of  frauds,  to 
aver  that  the  contract  was  in  writing,  and 
this  rule  applies  as  well  to  a  cross-complaint 
as  to  a  complaint  upon  such  contract.  (Nunes 
y.  Morgan,  77  Cal.  427.) 
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189.  The  ordinary  mle  that  where  it  ia 
alleged  that  a  contract  waa  made  for  the  sale 
of  Sinda  it  will  he  assomed,  if  nothing  else 
appears,  that  the  agreement  was  in  writing, 
does  not  apply,  when  it  is  expresBlv  stated  in 
the  answer  and  cross-complaint  oi  a  defend- 
ant who  is  sued  for  the  recovery  back  of  pur- 
chase money  paid  upon  a  written  contract  of 
sale,  on  account  of  a  failure  of  title,  that  a 
portion  of  the  contract  which  he  seeks  spe- 
cifically to  enforce  was  a  parol  agreement 
made  subsequent  to  the  written  agreement 
sued  upon.    (Smith  v.  Taylor,  82  Cal.  533.) 

Presumption  that  contract  written.  See 
Contracts,  V,  3,  a. 

140.  A. plaintiff's  recovery  cannot  be  barred 
by  the  statute  of  frauds,  imless  the  statute  be 
pleaded.    (Osborne  v.  Endicott,  6  Cal.  149.) 
Cated  6  Oal.  358 ;  77  Oal.  336 ;  1  Idaho,  N.  S.,  259. 

141.  It  seems  that  a  defendant  relying  upon 
the  defense  of  the  statute  of  frauds  must 
plead  it.    (Broder  t.  Gonklin,  77  Cal.  330.) 

142.  If  the  plaintiff  relies  upon  a  contract 
within  the  statute  of  frauds,  a  denial  of  the 
contract  is  sufficient  to  raise  the  question  of 
its  validity  ander  the  statute.  (Feeney  T. 
Howard,  79  Cal.  525.) 

143.  If  it  appears  upon  the  face  of  the  com- 
plaint,  in  an  action  to  enforce  an  express 
trust  m  land,  that  the  alleged  trust  rests  in 
parol,  the  defense  of  the  statute  of  fraads  may 
be  taken  advantage  of  by  demurrer.  (Barr 
V.  O'Donnell,  76  Oal.  469.) 

144.  Where  the  answer  discloses  the  fact 
that  the  contract  is  not  in  writing,  but  also 
avers  acts  of  part  performance,  which  take 
the  contract  out  of  the  operation  of  the  stat- 
ute, the  answer  is  not  demurrable.  (Arguello 
V.  Edinger,  10  Oal.  160.) 

Cited  25  Cal.  597 ;  26  Cal.  39. 

145.  When  a  contract  within  the  statute  of 
frauds  is  proved  by  parol  evidence  without 
objection  or  exception,  the  right  to  invoke 
the  statute  is  waived,  and  it  cannot  after- 
ward be  insisted  npon.  (Nunez  t.  Morgan, 
77  Cal.  427.) 

146.  If  a  defendant,  sought  to  be  charged 
as  trustee  on  a  contract  within  the  statute  of 
frauds,  admits  the  contract  in  his  answer, 
and  does  not  claim  the  benefit  of  the  statute, 
he  is  considered  as  waiving  its  protection; 
bat  if  he  claims  the  benefit  of  the  statute  in 
his  answer,  he  is  entitled  to  it.  (Bart  t.  Wil- 
son, 28  Cal.  632.) 

Question  not  considered  on  appeal  when. 
See  Appeals,  1410. 

Statute  need  not  be  pleaded,  when.  See 
Partnership,  120. 

rUI.  Finding. 

147.  It  ia  not  necessary  to  find  that  a  con- 
tract for  the  conveyance  of  land  was  in  writ- 
ing, especially  if  the  right  to  invoke  the 
Statute  of  frauds  has  been  waived  by  the  de- 
fendant.    (Nunez  v.  Morgan,  77  Oal.  427.) 

STATUTE  OF  UMITATI0N8. 
I.  Constitatioiiallty  of. 
II.  Constrnctlon  of;  BetrospeotlTe  Op- 
eration of. 


m.  AmeBdment  of  Statute,  Effect  VL 
IT.  Conflict  of  Laws  as  to. 
T*  In  Whose  Faror  and  Airainst  Whom 
Bans. 

1.  Munieipalitie*;    Federal    Qovem- 

mertt. 

2.  Foreign  Corporationi. 

8.  Junior    Mortgagee*    or    Qravteet: 

Third  Penon*. 
4.  Bar  of  Exeevtor  or  TrruUe,   How 

Affect*  Heir  or  Beneficiary. 
TI>  Partienlar  Aetlons,  How  Affected  by. 
1.  Action*  by  Staie. 
%  JudgnienU,  Action*  on;  Herein  <ff 

Action*  on  Foreign  Judgment*. 
8.  Action*  in  BeUuion  to  BmI  Frop- 

erty. 

a.  Limitations  in,  Generally;  Gon- 

etruction  of  Statute. 

b.  Actions  Between  Vendor  and 

Vendee;  to  Compel  Convey- 
ance. 

e.  Actions  for  Rents  and  Profits. 

fU  Actions  for  Public,  Patented, 
or  Overflowed  Lands. 

e.  Pueblo  Lands. 

f.  Actions  Arising  Under  Mexican 

Grants. 

g.  Lands  Subject  to  an  Easement. 
4.  Action*  on  Conlraett. 

a.  Meaning  of  Section  Relating  to 

Actions  on. 

b.  Breach  of  (Covenant. 

e.  Actions  to  Foreclose  Mortgage 
or  to  Redeem. 

d.  Actions  on  Bonds  or  Coapons. 

e.  Actions  on  Notes;  Suit  to  Can- 

cel Note. 

f.  Accounts,  Actions  on. 

g.  Certificate  of  Deposit,  Acticm 

on. 

h.  Receipts,  Actions  on. 

i.  Optional  Contracts,  at  Con- 
tracts Where  Time  of  Per- 
formance Uncertain. 

}.  Actions  Between  Partners  or 
on  Partnership  Agreement. 

k.  Stockholders,  Actions  by  and 
Against. 

L  Principal  and  Surety,  Actions 
Against  or  Between;  Actioa 
for  Contribution. 
m.  Attorneys'  Fees,  Actions  for. 

n.  Miscellaneous  Actions. 

6.  In  Cotes  of  Truttt. 

A.  Actions  by  or  Against  Officers. 

7.  Furchaser  at  JSxecution  or  Fore- 

closure Sale,  Bunning  of  Statute 
Against. 

8.  Actions  to  Set  Aside  Probate  Sale* 

or  Fraudulent  Conveyance. 

9.  Action*    for    Conversion:    Action 

Against  Transferee  of  Pledgee. 

10.  Maliciou*  Prosecution,  Attachment 

or  Injunction;  Suing  Out  Execur 
Hon  on  Satisfied  Judgment. 

11.  Tortious  or  Negligent  Acts;  Matidr 

ous  Burning  of  Building;  SeduO' 
tion. 
yn.  limitations  In  Eqnitf. 
TUI.  DisabiUties. 
1.  Insanity, 
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2.  Infancy. 
8.  Marriage. 

4.  Abtencefrom  the  State, 
6.  SubtequerU  DitabiUtiee. 

n.  iriMt  Prerents  R«nniii|r  of  Statute. 
1.  Esitfenee  of  Person  Competent  to 
Site,  Neeettity  of. 

5.  Bankruvley. 

8.  Injnnclxon,  StayofPtceeedingi  or 

Judgment  in  Ejectment. 
4.  Appeal. 

6.  Agreement*  not  to  Sue. 

6.  Death,  Effect  on;  Running  of  Stat- 

ute Pending  Adminitlration. 

7.  Fraud. 

8.  Mittake. 

X.  Pleading  and  Praetie«  In  Relation  to. 

1.  Action,  When  Commenced;  Effect  of 

Amended  or  SufpUmentaf  Com- 
plaint, or  Bring%ng  in  New  Par- 
tiet. 

2.  Delay  Let*  ihan  Statutory  Period. 
Z.  Duty  to  RecogniM  Defenu,  Waiver 

of. 
4.  Pleading  of  StatuU. 

6.  Motion  for  Noruuit  on  Ground  of. 

0.  Who  to  Determine  Question  of  Bar. 

7.  Burden  of  Proof  ;  Jnttrue^on*. 

8.  Findings. 

9.  Eeview  on  Appeal. 

XL  Eifeet  of  Banning  of  Statute;  Moral 

Obligation. 
Xn.  BerlTal  of  Debt  Barred  bj. 

1.  Writing  Signed  by  the  Party  to  be 

Charged. 

2.  Part  Payment  or  Offer  to  Pay. 

8.  Acknowkdgment  of  Debt  or  New 
Promise. 

4k  Aeknoipledgment  by  Joint  Obligor 
or  Third  Person;  Effect  of  Ac- 
bnowledgment  on  Third  Persori. 

6.  Benewal  of  Note,  Effect  of,  on  Mort- 

gage. 
8.  Revival  by  Mistake. 

7.  Effect  of  Revival;  Action  ots;  Limi- 

tation of  and  Renewal;  Plead- 
ing and  Evidence. 

Advene  posseaeion.  Bee  Advene  Foasee- 
rion. 

Eaaement  by  preacription.  SeeEuements, 
n.2. 

Prasecntion  for  crime,  when  barred.  See 
Crimmal  Law.  XIII. 

Special  limitation  ai  actions.  See  Insnr- 
uoe,  122. 

Proceedings  to  disbar  attorney  are  not  sab- 
JMt  to.    See  Attorney  and  Client,  183. 

When  begins  to  run  in  favor  of  grantee  of 
eotenant.    See  Cotenancy,  69,  et  seq. 

Action  for  grading  done  on  Bay  street,  when 
Uned.    See  San  Francisco,  64. 

Limitation  of  time  for  issuance  of  execn- 
tion.    See  Execations,  I,  3. 

Interest,  effect  of  statute.  See  Mortgages, 
230. 

On  mortgage  to  and  by  executor.  See  Es- 
ittea  of  Deceased  Persons,  161. 

I.  Constitutionality  of. 

1.  Whether  the  legislature  has  any  power 
to  discriminate,  by  special  or  general  law,  be- 


tween holden  of  one  class  or  description  of 
legal  titles  and  the  holders  of  another  class  or 
description;  to  say,  for  example,  that  A's 
claim  to  his  estate  shall  be  governed  by  one 
set  of  rules  and  B's  by  another;  that  a  Mexi- 
can  title  shall  be,  though  of  the  same  grade, 
governed  by  one  statute  of  limitation,  and  an 
American  title,  in  law  of  no  higher  dignity, 
shall  be  governed  bv  another;  and  whether 
such  legislation  would  not  break  the  uniform- 
ity of  uie  operation  of  a  general  law  which 
the  constitution  enjoins,  not  decided.  (La- 
throp  V.  Mills,  19  Cal.  513.) 

Constitutionality  of  statute.  See  Constitu- 
tional Law,  368. 

Statute  in  relation  to  is  constitutional.  Bee 
San  Francisco,  110. 

ConstitutionaUty  of  statute  ignoring  Mexi- 
can grants.    See  post,  VI,  3,  f. 

lit  Construetlon  otf  BetrospeetlTe  Op«ra> 
tlon  of. 

2.  It  is  a  universally  accepted  rule  that 
statutes  of  limitations  are  to  be  strictly  con- 
strued. General  words  in  the  statute  must 
receive  a  general  construction,  and  if  there 
be  no  express  exception,  the  courts  can  make 
none.    (Tynan  v.  Wallier,  35  Oal.  634.) 

3.  Statutes  of  limitations  do  not  act  retro- 
spectively; they  do  not  begin  to  run  until 
they  are  passed,  and  consequently  cannot  be 
pleaded  until  the  period  £xed  by  them  has 
fully  nm  since  their  passage.  (Nelson  y.  Nel- 
son, 0  Cal.  430,  cited  3  Mont.  415;  Lehmaier 
V.  King.  10  Cal.  373,  cited  23  Oal.  458,  S  Mont. 
415.) 

4.  The  act  of  April  2,  1857,  cannot  be 
pleaded  in  an  action  broujght  in  1856  on  a 
foreign  judgment  obtained  in  1847.    (Nelson 

V.  Nelson,  6  Cal.  430.) 

5.  The  statute  of  limitations  can  only  be 
construed  to  apply  to  judgments  not  in  esse 
at  the  time  of  the  passage  of  the  act  of  1885, 
or  as  giving  two  years  from  the  passage  of  the 
act  within  which  to  sue  upon  such  as  were 
not  already  barred  by  the  act  of  1850.  (Scar- 
borough V.  Dugan,  10  Cal.  305.) 

Cited  22  GaL  554;  85  OaL85;  5  Or.  20. 

6.  If  the  statute  of  limitations  had  com- 
menced running  as  to  a  cause  of  action  before 
the  codes  took  effect,  it  continued  to  run,  not- 
withstanding the  passage  of  the  codes,  and 
was  not  lengthened  by  them.  (Benjamin  v. 
Eldridge,  60  Cal.  612.) 

Construction  of  two  year  limitation  in  case 
of  contracts  executed  out  of  state.  See  post, 
VIII,  4. 

Actions  where  relief  not  provided,  statute 
applies  to  equity  cases.    See  post,  VII. 

Oonstmction  of  section  relating  to  actions 
on  written  obligations.    See  poet,  VI,  4,  a. 

Construction  of  statute  relating  to  actions 
arising  under  Mexican  grants.  See  post,  VI, 
8,  f. 

Oonstmction  of  statute  relating  to  actions 
for  recovery  of  real  property.  S^  poet,  VI, 
8,  a. 

Foreign  judgment  is  not  contract,  obli- 
gation, etc,  founded  on  writing.     See  post, 

VI,  2. 
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III.  Amendment  of  Statnte,  Effeet  of. 

7.  The  right  of  the  grantee  of  the  deed  of 
land  in  this  state,  intended  as  security,  to  re- 
deem  therefrom,  and  the  time  within  which 
redemption  might  be  made,  were  fixed  bv  the 
laws  of  this  state  in  force  at  the  time  of  the 
execution  of  the  deed;  and  no  subsequent 
legislation  could  change  the  rights  or  obliga- 
tions of  the  parties,  or  extend  the  time  for 
action,  section  346  of  the  Code  of  Civil  Pro- 
cedure having  been  enacted  after  the  execu- 
tion of  the  deed,  and  the  decisions  based  on 
Uiat  section  do  not  apply  in  determining  the 
effect  of  the  deed.  (Allen  v.  Allen,  96Cal.  184.) 

8.  Amendatory  act  of  1855  does  not  divest 
rights  vested  under  the  old  law  of  1850;  for 
statutes  of  limitations  affect  the  remedy  and 
not  the  right.    (Billings  v.  Hall,  7  Oal.  1.) 

Change  in  statute,  effect  of.  See  post,  86: 
VI,8,a. 

Amendment  of  statute  relating  to  actions 
for  recovery  of  real  property.  See  post,  VI, 
8,  a. 

IT.  Confllet  of  Laws  m  to. 

9.  Where  a  deed  and  contract  of  security 
were  executed  in  the  state  of  New  York,  be- 
tween residents  of  that  state,  either  party 
could  have  maintained  an  action  in  that  state 
on  the  contract,  the  one  to  enforce  the  right 
to  redeem,  and  the  other  to  recover  the 
amount  for  which  the  land  was  held  as  secur- 
ity ;  and  when  the  action  in  that  state  to  re- 
cover the  debt  became  barred  by  the  laws  of 
that  state,  no  action  to  redeem  from  the  secur- 
ity could  thereafter  be  maintained  in  this 
state  where  it  appears  that,  by  the  law  in 
force  in  this  state  at  the  time  of  the  execution 
of  the  deed,  the  legal  title  passed  to  the 
grantee  by  the  deed,  and  the  right  to  redeem 
was  barred  whenever  the  debt,  to  secure  which 
the  deed  was  made,  became  barred  by  the 
statute  of  limitations.  (Allen  v.  Allen,  95 
Cal.  184.) 

Action  on  judgment  barred  in  state  where 
rendered.    See  Judgments,  838. 

T.  Ib   Whose  Favor  and  AgalHst  Whom 

Bnns. 

/.  Kunieipalitits;  Ptdtral  Oortmmeitt 

10.  Municipal  corporation  has  legal  right 
to  avail  itself  of  the  defense  of  the  statute  of 
limitations  as  fully  as  any  other  creditor. 
(Bates  V.  Gregory,  89  Cal.  387.) 

11.  The  statute  of  limitations  of  the  several 
states  are  not  binding  upon  the  rights  of  the 
United  States.  (Gardiner  v.  Miller,  47  CaL 
670.)    Cited  47  Cal.  591. 

Oity,  statute  doee  not  run  against  until  pa- 
tent issued.    See  Mexican  Lands,  605. 

Municipality,  action  against  for  overflow 
from  grading  when  barred.    See  Streets,  385. 

In  action  to  recover  back  money  pud  on  in- 
valid sale.    See  San  Francisco,  303. 

Limitation  of  action  against  city  for  money 
nud  for  city  slip  property.    See  San  Francisco, 

License  tax,  action  for,  when  barred.  See 
Licenses,  09. 

Lien  of  tax,  statute  does  not  affect.  See 
Taxation,  509,  510. 


Taxes,  action  to  recover.    See  Taxation,  669. 

Action  for  percentage  on  delinquent  tax. 
See  Taxation,  696. 

Delinquent  taxes,  suits  for,  when  barred. 
See  Taxation,  XII,  4,  e. 

3.  Portign  Corporationt. 

12.  If  a  foreign  corporation  has  a  managing 
agent  in  this  state  who  exercises  his  authority 
openly  as  such,  without  fraudulent  conceal- 
ment, it  may  be  sued  in  the  courts  of  this 
state,  and  service  of  process  made  personally 
upon  such  managing  agent ;  and  if  the  agent, 
as  such,  has  held  and  possessed  land  for  the 
company  for  five  years,  the  corporation  may 
claim  the  benefit  of  the  statute  of  limitations. 
(Lawrence  v.  Ballon,  50  Cal.  258.) 

Cited  4  Mont.  8. 

9.  Junior  Morlgageet  or  Oranfeea;  Third  Penoas. 

13.  Where  a  note  is  secured  by  mortgage 
upon  real  property,  and  subsequentlv,  after 
the  remedy  on  the  note  is  barred  by  the  stat- 
ute, the  mortgagor  executes  a  second  mort- 
gage to  a  third  party,  such  third  party  can 
interpose  the  plea  of  the  statute  of  limitations 
in  a  suit  to  foreclose  the  first  mortgage,  and 
thus  secure  priority  for  his  subsequent  mort- 
gage; and  this,  even  though  the  mortgagor 
had,  after  the  execution  of  the  second  mort- 
gage and  after  the  note  was  barred,  indorsed 
on  the  first  note  that  he  renewed,  revived,  and 
agreed  to  pay  the  same.  (Lord  v.  Morris,  18 
Cal.  482,  cited  43  Cal.  188,  58  Cal.  151,  83 
Cal.  507;  Lent  v.  Shear,  26  Cal.  361,  cited 
43  Oal.  188,  58  Cal.  161,  85  Cal.  507.) 

14.  In  an  action  to  recover  judgment  for 
the  amount  of  a  debt  secured  by  a  mortgage 
on  real  estate,  and  also  to  foreclose  the  mort- 
gage, the  grantees  of  the  mortgagor,  pur- 
chasers subsequent  to  the  execution  of  the 
mortgage,  have  a  right  to  plead  the  statute  of 
limitations  as  to  that  part  of  the  claim  of 
plaintiff  which  aaks  for  a  decree  foreclosins 
the  mortgage  and  a  sale  of  the  mortgaged 
premises.  (Grattan  v.  Wiggins,  23  Cal.  16.) 
Cited  22  Cal.  595;  85  Cal.  607;  1  Idaho,  N. 

S.,  258. 

15.  A  party  who,  subsequent  to  the  execu- 
tion of  a  mortgage,  purchases  the  property 
from  the  mortgagor,  may  avail  himself  of  the 
statute  of  limitations  as  a  defense  to  an  action 
for  the  foreclosure  of  the  mortgage  com- 
menced after  the  statute  has  run  against  the 
debt  secured.  (McCarthy  v.  White,  21  Cal. 
495.) 

CMted  23  Cal.  25, 143 ;  26  CaL  144 ;  43  Gal.  188  ; 
58  Cal.  151;  85  Cal.  507. 

16.  When  third  persons  have  acquired  in- 
terests in  mortgaged  propertv  subee<}uent  to 
the  mortgage,  they  may  invoke  the  aid  of  the 
statute  of  limitations  as  against  the  mortgage, 
even  though  the  mortgagor,  as  between  him- 
self and  the  mortgagee,  may  have  waived  its 
protection.  (Wo<w  v.  Goodfellow,  43  Cal. 
186.) 

17.  If  an  action  of  ejectment  is  continaed 
in  the  name  of  the  plaintiff,  who  has  sold 
pending  the  action,  the  defendant  cannot 
plead  the  statute  of  limitations  as  against  the 
vendee  of  the  plaintiff.  (Moss  v.  Shear,  30 
Oal.  468.) 
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18.  One  who  bnys  land  in  adverse  posses- 
sion of  another  is  barred  by  the  statute  of 
limitations  from  commencing  an  action  for  its 
recovery  when  five  years  iiave  expired  from 
the  time  a  cause  of  action  first  accrued,  to  any 
of  those  through  whom  by  mesne  convey- 
ances be  has  acquired  title.  (Le  Roy  y. 
Bogers.  30  Cal.  22U.) 

19.  As  a  general  rule,  the  plea  of  the  stat- 
ute of  limitations  is  a  personal  privilege  of 
ttie  party,  and  cannot  be  set  up  by  a  stranger. 
This  is  true  with  respect  to  personal  obliga- 
tions, which  concern  only  the  party  himself,  or 
with  respect  to  property  which  the  party  poe- 
•essea  the  power  to  charge  or  dispose  of.  iBut 
with  respect  to  property  placed  by  him  be- 
vond  ilia  control,  or  subjected  by  him  to  liens, 
be  has  no  such  personal  privilege.  He  can- 
not at  hia  pleasure  aSect  the  interests  of  other 
parties.  (Lord  v.  Morris,  18  Cal.  482.) 
ated  23  Gal.  2S,  143;  860al.  506. 

Transfer  by  mortgagor.    See  post,  89. 

Junior  mortgagee  in  possession  as  agent  of 
first  mortgagee  may  plead.    See  post,  2SV. 

Subsequent  lienholder  may  plead  statuta  of 
limitations.    See  post,  96. 

4.  Bar  of  Executor  or  Truafoe,  Horn  AlfoeH  Ktir 
or  Benefieittry. 

20.  Under  the  statutes  of  California  in 
force  in.  1862,  determining  the  rights  of 
minors  in  the  property  of  the  estates  of  de- 
ceased persons,  where  the  executor  or  ad- 
ministrator of  the  estate  neglects  to  bring  an 
action  to  recover  real  property  of  the  estate 
nntil  his  ri^ht  of  action  is  barred  under  the 
statute  of  limitations,  the  heir  or  devisee  is 
also  barred,  even  though  he  be  a  minor 
at  the  time  the  action  accrues  to  the  executor 
or  administrator.  (McLeran  v.  Benton,  73 
Cal.329.) 

Cited  73  Gal.  608;  79  Cal.  15;  86  Cal.  1«7;  95 
Cal.  128. 

21.  The  rule  that  the  statute  of  limitations 
does  not  bar  a  trust  estate  holds  only  be- 
tween cestui  que  trust  and  the  trustee,  and 
not  as  between  the  cestui  que  trust  and  trus- 
tee on  one  side  and  strangers  on  the  other ; 
and  when  a  trustee  is  barred  by  the  statute 
of  limitations,  the  cestui  que  trust  is  likewise 
barr^,  even  though  an  infant.  (Patchett  y. 
Pacific  Coast  Ry.  Co.,  100  Cal.  506.) 

Appointment  of  administrator,  how  affects 
infant.    See  post,  VIII,  2. 

Executor  cannot  plead  statute  if  decedent 
could  not.    See  post,  176. 

Distributees  cannot  claim  bar  of  statute 
where  ancestor  could  not.    See  post,  175. 

Infants  are  barred  b/  prescription  against 
trustee.    See  Easements,  15. 

TI.  Partlenlar  Aetlons,  How  Affected  by. 

«  /.  Actiona  by  State. 

22.  Under  section  315  of  the  Code  of  Civil 
Procedure,  an  action  by  the  state  to  quiet  title 
to  lands  may  be  bronglit  at  any  time  within 
ten  years  after  the  cause  of  action  accrued. 
(People  ex  rel.  Love  y.  Center,  6j  Cal.  561.) 
Cited  83  Cal.  287. 

23.  Action  brought  by  state  to  cancel  patent 
for  land  alleged  to  have  been  procured  by 


fraud,  must  be  brought  within  three  years 
from  the  time  the  cause  of  action  accrued ; 
and  the  cause  of  action  accrues  at  the  time  of 
the  discovery  of  the  fraud.  (People  v.  Blank- 
enship,  52  Cal.  619.) 
Cited  71  Cal.  530;  91  Cal.  503. 

24.  Party  in  possession  of  tide  lands  be- 
longing to  the  state,  who  afterward  locates 
school  land  warrants  on  such  lands,  and 
thenceforth  claims  and  occupies  under  such 
locations,  holds  not  adversely,  but  in  subor- 
dination to,  the  title  of  the  state,  and  the  stat- 
ute of  limitations  will  not  run  against  the 
state.    (Parish  v.  Coon,  40  Cal.  33.) 

Cited  66  Cal.  565. 

25.  The  locator  of  the  warrants  is  in  the 
position  of  a  purchaser  in  possession,  whose 
possession  is  not  hostile,  but  in  consonance 
with  the  title  of  the  vendor ;  and  in  order  to 
put  the  statute  of  limitations  in  motion,  it 
must  appear  that  the  locator  repudiated  the 
title  of  the  state,  and  claimed  to  hold,  not  un- 
der that  title,  but  in  hostility  to  it.  (Parish 
y.  Coon,  40  Cal.  33.) 

26.  The  tide  lands,  held  by  the  state  in 
virtue  of  its  sovereignty,  are  not  within  the 
purview  of  the  third  section  of  the  statute  of 
limitations.    (Parish  v.  Coon,  40  Cal.  33.) 

No  prescription  against  state.    See  Water- 
courses, XI V,  2,  ^,  A. 
Limitation  against  state.    See  Wills,  146. 

2.  Judgmento,  Actions  on:  Heroin  of  Aetiona  on 
Foreign  Judgmenta. 

27.  The  statute  of  limitations  does  not  begin 
to  run  against  an  action  upon  a  judgment 
nntil  its  entry  upon  the  records  of  the  court. 
(Oim  v.  Kessing,  89  Cal.  478.) 

28.  The  statute  of  limitations  of  this  state 
only  commences  running  against  a  judgment 
from  the  time  of  the  final  entry  thereof. 
(Parke  y.  Williams,  7  Cal.  247.) 

29.  The  time  prescribed  for  the  limitation 
of  an  action  upon  a  judgment  begins  to  run 
with  the  entry  of  the  judgment,  and  not  upon 
its  rendition.  (Trenouth  y.  Farrington,  54 
Cal.  278.) 

Cited  89  Cal.  491. 

90.  Judgments  recovered  in  the  courts  of 
this  state  are  within  the  first  subdivision  of 
the  seventeenth  section  of  the  Limitation  Act, 
and  actions  thereon  are  barred  by  the  lapse 
of  five  years  from  the  time  they  are  renderad. 
(Mason  v.  Cronise,  20  Cal.  211.) 
Cited  23  Cal.  363;  10  Mont.  209,  210;  5  Or. 

499;  lWyo.233. 

31.  The  statute  of  limitations  requires  an 
action  on  a  judgment  to  be  brought  within 
five  years ;  but  when  a  judgment  is  rendered 
payable  in  installments,  the  time  liegius  to 
run  from  the  period  fixed  for  the  payment  of 
each  installment  as  it  becomes  due.  (De 
Uprey  y.  De  Uprey,  23  Cal.  352.) 

32.  An  action  brought  in  a  court  of  equity 
to  enforce  a  aetoS  of  one  judgment  against 
another,  is  "an  action  upon  a  judgment  or 
decree"  within  the  meanmg  of  section  17  of 
the  statute  of  limitations,  and  may  be  brought 
at  any  time  within  five  years  of  the  date  of 
the  judgment  or  decree.  (Uobbs  v.  Dufi,  23 
Cal.  596.) 
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Judgments  obtained  before  passage  of  stat- 
ute.   See  ante,  II. 

limitation  of  action  on  new  promise  to  pay 
judgment.    See  post,  XII,  7. 

Stay  of  proceedings,  effect  oL  See  jMst, 
IX,  S. 

33.  A  foreign  judgment  is  not  "  a  contract, 
obligation,  or  liability  for  the  payment  of 
money,  founded  on  an  instrument  of  writing 
executed  out  of  this  state,"  within  the  mean- 
ing of  the  statute  of  limitations.  (Fatten  v. 
Ray,  4  Oal.  287.) 

Cited  90  Gal.  66. 

34.  A  foreign  jndgment  is  not  an  "  instru- 
ment in  writing  executed  out  of  the  state," 
within  the  meaning  of  subdivision  1  of  sec- 
tion 339  of  the  Code  of  Civil  Procedure,  and 
though  it  is  a  contract  in  writing  within  the 
meaning  of  the  term  "  contract  or  obligation" 
as  used  in  the  statute,  yet,  as  such,  it  is  not 
embraced  in  the  two  years'  limitation  pire- 
scribed  by  the  provisions  of  that  subdivision 
of  the  section,  the  word  "executed"  apply- 
ing only  to  the  act  of  a  party  sought  to  be 
charged,  and  not  to  the  judgment  of  a  court. 
(Dore  V.  Thornburgh,  90  Cal.  64.) 

86.  An  action  on  a  foreign  judgment  la  not 
barred  by  the  statute  of  limitations  within 
two  years,  under  section  339  of  the  Code  of 
Civil  Procedure,  but  falls  within  the  pro- 
visions of  section  343,  respecting  actions  not 
otherwise  provided  for,  and  is  not  barred  by 
the  statute  until  four  years  after  the  cause  of 
action  has  accrued.  (Dore  t.  Thornburgh, 
90  Cal.  64.) 

36.  The  act  of  May  4, 1862,  "defining  the 
time  of  commencing  civil  actions  in  certain 
cases,"  only  alters  a  portion  of  the  act  of 
April  22,  1850,  section  17;  it  does  not  change 
the  period  (five  years)  in  which  suit  may  be 
brought  on  judgments,  or  decrees  of  courts  of 
the  United  States,  or  any  state  or  territory. 
(Cavender  v.  Guild,  4  Cal.  250.) 

Cited  4  Cal.  287. 

37.  Where  a  judgment  by  confession  was 
entered  in  Pennsylvania,  which  was  after- 
wards opened,  and  a  trial  had,  which  resulted 
in  judgment  for  plaintiff,  held,  that  our 
statute  of  limitations  did  not  commence  run- 
ning until  the  final  entry,  although,  by  the 
laws  of  Pennsylvania,  the  lien  of  the  first 
judgment  was  not  destroyed.  (Parke  t.  WUl- 
lams,  7  Cal.  247.) 

Foreign  judgment  obtained  before  passage 
of  statute.    8m  ante,  XL 

3.  Aetfona  in  Relation  to  Real  Property. 
a.  Limitations  in  (jlenerally ;  Construction  of 
Statutes.  '' 

38.  Period  of  limitation  in  this  state,  to  bar 
a  right  of  entry  upon  real  estate,  commenceB 
to  run  from  the  22d  of  April,  1866.  (Clarke 
V.  Huber,  25  Cal.  598.) 

Cited  63  Cal.  268. 

89.  Act  of  1866  is  the  only  statute  of  limita- 
tions to  actions  for  recovery  of  real  property, 
and  the  time  fixed  therein  runs  only  from  the 
dateof  that  act.  (Billings  v.  Harvey,  60al.  881.) 
Cited  7  Cal.  3;  26  Oal.  696. 

When  begins  to  run  against  one  seeking  to 
recover  lands.    See  San  Francisco,  238. 


40.  Amendatory  act  of  1856  repeals  section 
6  of  the  statute  of  limitations  of  1850,  and 
the  five  years  allowed  for  the  commencement 
of  real  actions  only  begins  to  run  from  the 
date  of  the  passage  of  the  amendatory  act. 
(Billings  V.  Hall,  7  Cal.  1.) 

Cited  25  Cal.  596;  63  Cal.  268;  72  Cal.  600; 
1  Idaho,  N.  8.,  267 ;  8  Mont  416. 

41.  The  act  of  April  11, 1865,  amending  the 
sixth  section  of  the  statute  of  limitations 
of  1850,  by  a  proviso  extending  the  time 
for  commencing  actions  of  ejectment  under 
Spanish  or  Mexican  titles,  repeals  that  section 
in  toto.  (Billings  v.  Harvey,  6  Cal.  381.) 
Cited  16  Cal.  284;  63  Cal.  26S. 

42.  Section  7  of  act  defining  time  for  com- 
mencing civil  actions,  and  the  proviso  thereto 
attached,  refer  to  personal  actions  founded 
upon  the  title  to  real  property,  and  not  to  ac- 
tions for  the  recovery  of  such  property. 
(Richardson  v.  Williamson,  24  Oal.  289.) 
ated  29  Oal.  336;  68  Cal.  331 ;  71  Cal.  348. 

Statute  governing  actions.    See  poet,  VI, 
S,f. 
Change  in  statute,  effect  oL    See  ante,  HL 

b.  Actions    Between   Vendor   and  Vendee; 
to  Compel  Conveyance. 

43.  Under  a  contract  to  purchase,  the  pur- 
chaser in  possession  cannot  defend  on  the 
ground  that  the  amounts  due  on  the  con- 
tract of  sale  are  barred  by  the  statute  of 
limitations.  The  only  question  under  that 
statute  is,  whether  or  not  plaintiff's  right  to 
recover  the  land  is  barred.  (Kerns  t.  X>ean, 
77  Oal.  656.) 

44.  Where  vendor  covenanted  to  procure  a 
reconveyance  to  himself  of  portions  of  the 
land  described  in  the  deed  which  he  had  con- 
veyed to  others,  such  covenant  is  broken 
upon  a  failtue  to  procure  such  conveyance 
within  a  reasonable  time,  or  to  convey  to  the 
vendee  other  lands  of  equal  value,  and  the 
statute  of  limitations  will  commence  running 
from  such  breach.  (Vance  v.  Pefla,  41  Cal. 
686.) 

45.  When  two  parties  enter  into  contract 
for  exchange  of  lands  the  facts  that  one  of 
the  parties  has  performed  on  his  part  by  con- 
veying the  land,  which  he  agreed  to  convey, 
in  exchange  for  the  tract  to  be  conveyed  by 
the  other,  and  that  the  grantee  has  entered 
into  possession  and  sold  portions  of  the  land 
thus  conveyed,  do  not  prevent  the  statute  of 
limitations  from  running  as  to  the  right  of  the 
party  who  has  performed,  to  a  conveyance 
from  the  other.  (Brennan  v.  Ford,  46  Cud.  7.) 
Cited  99  Cal.  659. 

46.  When  mutual  agreements  to  convey 
lands  are  to  be  performed  concurrently,  the 
statute  of  limitations  does  not  commence 
running  until  one  party  has  performed  bv 
delivering  a  deed,  or  has  offered  to  perform 
by  making  a  tender.  (Brennan  t.  Ford,  46 
CaLT.) 

47.  Where  land  purchased  by  one  is  con- 
veyed to  another  as  security  an  action  to 
compel  the  execution  of  a  deed  comes  within 
the  nineteenth  section  of'the  statute  of  limita- 
tions, and  not  within  the  provision  relative  to 
the  commencement  of  actions,  based  on  a  con- 
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tract,  obligation,  or  liability  not  fonnded 
upon  an  instrument  in  writing.  (Dodge  v. 
CLu-k,  17  Cal.  586.) 

48.  Until  making  of  demand  upon  vendor 
for  repayment  of  the  purchase  money,  its  re- 
tention Dy  the  yendor  is  lawful,  and  no  cause 
^  action  arises  to  recover  it,  and  the  statute 
of  limitations  does  not  commence  to  ran. 
(Boee  T.  Foord,  96  Cal.  162.) 

49.  Defendant  being  vendee  in  possession, 
and  having  paid  full  purchase  price,  the  stat- 
ute did  not  run  in  favor  of  the  veudor  or  his 
assignee,  nor  against  the  vendee's  right  to 
demand  a  conveyance.  (Davis  v.  Baugh,  69 
Cal.  668.) 

Adverse  possession  between  vendor  and 
Tendee.    See  Adverse  Possession,  III,  4,  c. 

Limitation  of  action  W  vendor  for  price. 
See  Vendor  and  Vendee,  XI,  6,  c 

C  Actions  for  Bents  and  Profits. 

60.  In  an  action  to  recover  lands  the  plain- 
tiff can  recover  the  rents  and  profits  for  three 
years  only  prior  to  the  commencement  of  the 
action,  if  the  defendant  pleads  the  statute  of 
limitations.  (Oarpentier  v.  Mitchell,  29  Cal. 
330.) 

d.  Aetiona  for  Public,  Patented,  or   Over- 
flowed Lands. 

61.  The  eleventh  section  of  the  act  of  1856, 
limiting^  time  to  bring  actions  for  the  recovery 
ct  public  land,  for  the  protection  of  actual 
settiers,  and  to  quiet  land  titles,  only  applies 
to  actions  brought  to  recover  the  possession 
of  lands  after  the  issuance  of  a  patent.  (Mor- 
ton V.  Folger,  16  Cal.  276.) 

52.  Neither  section  315  nor  section  310  of  the 
Code  of  Civil  Procedure,  limiting  the  rieht 
of  the  state  and  its  grantees  to  the  period  of 
ten  years'  limitation  against  the  state,  has 
any  application  to  a  case  where  a  state  patent 
is  issued,  when  not  more  than  five  years  of 
the  ten  year  limit  against  the  state  has  run. 
In  such  case  the  five  year  limit  prescribed 
by  the  various  sections  of  the  code  respecting 
the  adverse  occupancy  of  lands  between 
pivate  individuals  applies,  and  begins  to  run 
from  the  date  of  the  patent  in  favor  of  an 
adverse  occupant  then  in  possession  of  the 
lands.    (Wilhoit  v.  Tubbs,  83  Cal.  279.) 

63.  The  statute  of  limitations  of  California 
has  no  application  to  the  titie  of  a  patentee  of 
the  United  States  anterior  to  the  issuance  of 
the  patent.  (Gardiner  v.  Miller,  47  Cal.  670.) 
(Hted  48  Cal.  17,  408;  49  Cal.  13;  60  Cal.  273; 

61  Cal.  166;  64  Gal.  23;  65  Cal.  98;  64  Cal. 
609;  92  Cal.  466. 

64.  Statute  of  limitations  has  no  applica- 
tion to  the  title  of  a  patentee  until  the  patent 
has  issued.    (HiU  v.  Den,  54  OaL  6,  23.) 

56.  Where  one  is  in  adverse  possessnm  of 
public  land  the  statute  of  limitations  does 
not  commence  to  run  until  the  issuing  of  the 
patent.    (O'Connor  t.  F<«le,  63  Oal.  9.) 
Cited  83  Oal.  288. 

56.  In  a  suit  for  the  recovery  of  land,  after 
the  issuance  of  the  patent,  the  statute  ot  limi- 
tations cannot  be  neld  to  have  commenced 
running  prior  to  the  date  of  the  patent. 
(Manly  V.  Hewlett,  65  Cal.  94.) 


Cited  63  Cal.  11,  S09;  6  Utah,  SIS;  distin- 
guished 70  Cal.  613. 

67.  The  statute  of  limitations  does  not  com- 
mence to  run  in  favor  of  the  holder  of  a  tax 
titie  in  possession  of  state  school  land,  as 
against  the  holder  of  a  patent  issued  to  an 
assignee  of  the  certificate  of  purchase  there- 
for, until  the  issuance  of  the  patent  to  the 
aseignee.    (Dom  v.  Baker,  96  Cal.  206.) 

58.  Action  to  quiet  title.  The  plaintiff  de- 
raigned  title  under  a  patent  of  the  United 
States  issued  within  five  years  of  the  com- 
mencement of  the  action.  The  defendants 
pleaded  title  by  the  statute  of  limitations,  and 
also  facts  which  they  contended  constituted 
the  plaintiff  trustee  for  them  of  the  title ;  but 
on  this  issue  the  court  found  against  them. 
Held,  as  to  the  latter  defense,  that  the  find- 
ing was  justified  by  the  evidence,  and  as  to 
the  former  that  the  statutes  could  not  avail 
the  defendants  against  the  patentee.  (Ness- 
ler  V.  Bigelow,  60  Cal.  98.) 

69._  The  titie  of  the  plaintifi  to  the  prop- 
erty in  controversy,  consisting  of  marsh  and 
overflowed  lands,  was  founded  upon  a  certifi- 
cate of  purchase  from  the  state.  Held,  that 
the  statute  of  limitations  did  not  commence  to 
run  against  the  plaintiff  until  the  lands  were 
certified  to  the  state  by  the  United  States 
government.    (Packard  v.  Moss,  68  Cal.  123.) 

Action  to  annul  patent,  when  barred.  See 
Public  Lands,  793. 

Limitation  of  action  to  recover  land  after 
patent  issued.     See  Mexican  Lands,  I,  26. 

Time  for  commencing  land  contest.  See 
Public  Lands,  XVII,  3. 

Time  of  commencing  action  under  Van 
Ness  ordinance.  See  San  Francisco,  XIV, 
7,  g. 

e.  Pueblo  Lands. 

60.  The  statute  of  limitations  does  not  be- 
gin to  run  in  relation  to  pueblo  lands  until  a 
patent  has  been  issued  by  the  United  States. 
(Beach  v.  Gabriel,  29  Cal.  580.) 

Citeu  43  Cal.  201.  294 ;  60  Cal.  621 ;  63  Cal.  11 ; 
84  Oal.  152;  12  Nev.  114. 

61.  Under  the  act  of  1863  the  sUtute  of 
limitations  commenced  to  run  against  pueblo 
lands  derived  from  the  Spanish  or  Mexican 
government,  from  the  date  of  final  confirma- 
tion of  the  ofiicial  survey  of  the  lands.  Under 
the  codes,  which  went  into  effect  January  1, 
1873,  the  limitation  runs  against  such  lands, 
without  r^ard  to  the  confirmation  of  the  sur- 
vey or  grant,  or  to  the  issuance  of  any  patent. 
(Norris  v.  Moody,  84  Cal.  143.) 

Cited  90  Cal.  346. 

f.  Actions  Arising  Under  Mexican  Orants. 

62.  Section  6  of  the  act  defining  the  time 
for  commencing  civil  actions  is  the  only  sec- 
tion in  the  act  applicable  to  actions  for  the  re- 
covery of  lands,  and  covers  every  case  for  the 
recovery  of  the  possession  of  land ;  and  the 
proviso  to  section  six  covers  every  case  of  title 
derived  from  the  Spanish  or  Mexican  govern- 
ment. (Richardson  v.  Williamson,  24  Oal. 
289.) 

63.  The  provisos  to  sections  6  and  7  of  said 
act  are  not  limited  in  their  application  to 
cases  where  the  plaintiff  claims  under  a  Mexi- 
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can  or  Spanish  grant,  and  the  defendant  con- 
tests the  validity  of  such  grant,  but  applv  to 
all  cases  where  the  original  source  of  title  is 
from  such  grant,  even  if  both  parties  claim  to 
derive  title  from  the  same  grant.  (Richard- 
son y.  Williamson,  24  Cal.  289.) 

64.  The  whole  act  of  1856  absolutely  ignores 
Mexican  grants,  and  is  unconstitutional. 
Such  grants  are  titles  within  the  full  protec- 
tion, not  only  of  the  treaty  of  Guadalupe 
Hidaigo,  but  of  the  constitution  of  the  United 
States,  and  the  constitution  of  the  state  of 
California.  (Lathrop  v.  Mills,  19  Cal.  613; 
Piocbe  V.  Paul,  22  Cal.  105,  cited  36  Cal.  633.) 

Statute  discriminating  between  Mexican 
titles  and  American  titles.    See  ante,  I. 

65.  The  statute  of  limitations  does  not  com- 
mence to  run,  with  regard  to  lands  held  un- 
der •  Mexican  or  Spanish  grant,  until  a 
patent  for  the  same  has  been  issued  by  the 
government  of  the  United  States.  (Reed  v. 
Spicer,  27  Cal.  67;  Johnson  v.  Van  Dyke,  20 
Cal.  225,  cited  26  Cal.  46,  29  Cal.  686,  33  Cal. 
457,  479,  43  Cal.  294,  60  Cal.  521,  63  Cal.  11; 
Downer  v.  Smith,  24  Cal.  114 ;  Gardiner  v. 
Schmaelzle,  47  Cal.  688,  cited  64  Cal.  609; 
Hagar  v.  Spect,  48  Cal.  406,  cited  55  Cal.  98, 
64  Cal.  609,  6  Mont.  416;  Galindo  v.  Witten- 
meyer,  49  Cal.  12,  cited  65  Cal.  98, 64  Cal.  609 ; 
Gage  V.  Downey,  79  Cal.  140.) 

66.  The  statute  of  limitations  does  not  run 
in  favor  of  purchasers  under  a  void  execu- 
tor's sale  as  against  the  heirs  of  the  testator, 
when  it  appears  that  the  premises  consisted 
of  a  confirmed  Mexican  grant,  the  patent  iox 
which  did  not  issue  until  after  the  commence- 
ment of  the  action.  (Huse  v.  Den,  86  Cal. 
390.) 

67.  In  an  action  brought  by  a  riparian  pro- 
prietor deriving  title  under  a  Mexican  grant, 
patented  within  five  years  of  the  commence- 
ment of  the  actions  to  quiet  bis  title  against 
parties  claiming  the  right  to  an  exclusive  use 
of  the  water  under  an  adverse,  and  exclusive 
user,  by  themselves  and  predecessors,  for 
over  twenty  years,  held,  (1)  that  the  patent 
having  issued  within  five  years,  the  statute 
of  limitations  could  have  no  application:  and 
(2)  that  for  the  same  reason  the  defendants 
had  not  acquired  a  prescriptive  right.  (Pope 
T.  Kinman,  64  Cal.  3.) 

68.  The  final  confirmation  of  a  Mexican 
grant,  so  as  to  set  the  statute  of  limitations  in 
motion,  under  the  act  of  1866,  passed  by  the 
legislature  of  California,  was  the  issuance  of  a 
patent  to  the  grantee.  ( Sabichi  t.  Agnilar,  43 
Cal.  286.) 

69.  Under  the  act  of  1863,  amending  the 
statute  of  limitations  of  1856  (Laws  1863,  p. 
327),  the  final  confirmation  which  set  the 
statute  of  limitations  in  motion  was  the  final 
confirmation  of  a  survey  by  the  courts  of  the 
tinited  States  provided  for  in  the  act  of  Con- 
gress of  June  14,  1860,  or  the  issuance  of  a 
patent.  (Sabichi  v.  Aguilar,  43  CaL  285.) 
Cited  63  Cal.  U. 

70.  The  terms,  "  final  confirmation  by  the 
government  of  the  United  States,"  as  used 
in  the  act  of  1856,_  mean  the  definitive  con- 
firmation of  the  title  to  certain  specifically 
described  premises,  and  include  not  only  the 


rec<^ition  of  the  validity  of  the  title  by  the 
judicial  department,  but  also  by  the  execu- 
tive department,  which  formerly  exercised 
spervision  and  control  over  the  location  of 
confirmed  Mexican  grants.  (Johnson  v.  Van 
Dyke,  20  Cal.  225.) 
Cited  43  Cal.  291. 

71.  After  the  passage  of  the  act  of  (Congress 
of  June  14, 1860,  giving  the  United  States  dis- 
trict court  authority  over  surveys,  a  judicial 
approval  of  a  survey  was  a  final  confirmation 
within  the  intent  of  the  sixth  section  of  the 
statute  of  limitations  of  this  state,  as  amended 
in  1865.    (Morris  v.  De  Cells,  61  Cal.  66.) 

72.  The  approval  of  a  survey  of  a  Mexican 

grant,  by  the  surveyor  general  alone,  was  not 
nal,  so  as  to  set  the  statute  uf  limitations  in 
motion.    (Sabichi  v.  Aguilar,  43  Cal.  285.) 
Cited  61  Cal.  62. 

73.  The  statute  of  limitations  in  relation  to 
Mexican  and  Spanish  grants  commences  run- 
ning from  the  time  of  the  final  approval  of 
the  survey,  and  not  from  the  time  oi  the  issu- 
ance of  the  patent.  (Mahoney  v.  Van  Win- 
kle, 33  Cal.  448.) 

Cited  43  Cal.  292. 

74.  Statute  is  not  set  in  motion  by  survey 
made  under  the  act  of  Ciongress  of  June  14, 
1860,  becoming  final.  The  statute,  in  such 
case,  does  not  commence  running  until  the 
patent  issues.  (Miranda  y.  Toomey,  61  Cal. 
165.) 

Cited  64  Cal.  23;  64  Cal.  609. 

75.  Pendency  of  proceedings  for  approval  of 
survey  of  a  Mexican  grant  of  land  does  not 
stop  the  running  of  the  statute  of  limitations 
in  favor  of  one  in  the  adverse  possession. 
(Hayes  v.  Martin,  45  Cal.  669.) 

Cited  67  Cal.  67 ;  90  Cal.  346. 

76.  Owner  of  Mexican  grant  which  has  not 
been  finally  surveyed  or  patented  cannot  re- 
cover possession  of  the  same  from  one  who 
has  been  five  years  in  the  adverse  possession 
thereof  after  the  owner  has  attained  bis 
majority.   (Burton  y.  Robinson,  51  Cal.  186.) 

77.  Five  years  of  adverse  possession  at  anj 
one  time  since  the  passive  of  the  act  of  April 
18, 1863,  bars  an  action  of  ejectment  bv  the 
holder  of  an  imperfect  unpatented  title  of 
Spanish  or  Mexican  origin.  (Ohm  \  San 
Francisco,  92  Cal.  437.) 

78.  The  owners  of  grants  of  land  by  Mexico 
or  Spain,  which  grants  had  not  been  finally 
confirmed  by  the  United  States  more  than 
five  years  before  the  passage  of  the  act  of 
April  18, 1863,  amending  the  statute  of  limita- 
tions, bad  five  years  after  the  passage  of  said 
act  of  1863  in  which  to  commence  actions  for 
the  recovery  of  the  same.  (Morris  v.  De  Cells, 
61  Cal.  56.) 

Cited  64  Cal.  608. 

79.  If  the  claim  to  a  rancho  has  been  con- 
firmed by  final  decree  of  the  supreme  court 
of  the  United  States  prior  to  the  alleged  pub- 
lication of  the  survey  under  the  congressional 
law  of  I860,  the  plaintiff  would  have  five  years 
to  bring  his  action  for  its  recovery  after  the 
taking  effect  of  the  statute  of  April  18, 1863. 
limiting  the  time  for  the  commencement  oi 
civil  actions.  (Younger  v.  Pagles,  60  Cal. 
617,  6i2.) 
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60.  Under  the  act  of  April  18, 1863,  limiting 
the  time  within  which  to  commence  civil  ac- 
tions, every  i>er8on  claiming  under  a  Mexican 
grant  or  title  wae  given  full  five  years  after 
the  act  took  efiect  to  bring  his  action  for  the 
recovery  of  his  property,  unless  the  grant  or 
title  was  finally  confirmed  more  than  five 
years  before  the  act  took  efiect.  (Younger  v. 
Pagles,  60  Cal.  617,6^1.) 

81.  Where  the  plaintiff  in  ejectment  claims 
under  a  title  derived  from  the  Spanish  or 
Mexican  government,  and  the  defendant  re- 
lies on  and  shows  five  years'  adverse  posses- 
sion, it  is  incumbent  on  the  plaintiff  to  prove 
that  proceedings  for  a  final  confirmation  are 
pending,  or  that  the  title  has  been  finally  con- 
firmed within  five  years  before  the  com- 
mencement of  the  action,  in  order  to  defeat 
the  bar  of  the  statute  of  limitations.  (Vas- 
tsolt  V.  Seitz,  31  Gal.  226.) 

82.  The  p«rtv  claiming  title  under  a  Mexi- 
can grant,  if  tne  other  relies  on  five  years' 
adverse  possession,  must  show  that  the  pat- 
ent has  not  been  issued  for  the  same,  or  that 
the  official  survey  has  not  been  approved  by 
the  district  court,  under  the  act  of  Congress 
of  Jane  14, 1860.  (Morris  v.  De  Celis,  61  Cal. 
66.) 

g.  Lands  Subject  to  an  Easement. 

63.  Fact  that  an  easement  has  been  created 
upon  land,  or  that  an  offer  of  an  easement 
has  been  made,  but  not  accepted,  does  not 
prevent  the  statute  of  limitations  from  being 
set  in  motion  and  running  in  favor  of  one  who 
enters  upon  and  claims  the  soil  upon  which 
the  easement  has  been  imposed  adversel]'  to 
the  grantor  of  the  easement.  (San  Francisco 
V.  Calderwood,  31  Cal.  585.) 
Cited  50  Cal.  575;  66  Cal.  436;  74  Gal.  19;  70 

Oal.  378;  84  Cal.  126;  18  Nev.  273. 

4,  AeHoat  on  Confraeta. 
a.  Meaning  of  Section  Relating  to  Actions  on. 

84.  The  language,  "an  action  upon  any  con- 
tract, obligation,  or  liability  founded  upon  an 
instnunent  of  writing,"  in  the  seventeenth 
section  of  the  statute  of  limitations,  refers  to 
contracts,  obligations,  and  liabilities  resting 
in  or  growing  out  of  written  instruments, 
not  remotely  or  ultimately,  but  immediately, 
that  is,  to  such  contracts,  obligations,  or  liabil- 
ities as  arise  from  instruments  of  writing  ex- 
ecuted by  the  parties  who  are  sought  to  be 
charged  in  favor  of  those  who  seek  to  enforce 
the  contracts,  obligations,  or  liabilities. 
(Chipman  v.  Morrill,  20  Cal.  180.) 

Cited  64  Cal.  278,  279:   70  Cal.  510;  83  Cal. 
651;  90  Cal.  57;  95  C!al.  322. 

85.  The  two  vears'  limitation  for  commence 
iog  an  actioHj  found  in  the  first  daase  of  the 
first  subdivision  of  section  339  of  the  Code  of 
Civil  Procedure,  applies  to  all  actions  at  law 
not  specifically  mentioned  in  other  portions 
of  the  stetute.  (Filler  v.  Southern  Pac.  B.  B. 
Co.,  52  Cal.  42.) 

Cited  65  Cal.  490;  72  Cal.  366;  73  Cal.  575;  95 

Cal.  319. 

Contracts  founded  on  instruments  in  writ- 
ing..  See  post,  87,  89, 133, 147,  207,  244. 

Liability  created  by  statute.    See  post,  102, 


b.  Breach  of  Oovenant. 

86.  The  statute  of  limitations,  upon  an  im- 
plied warranty  of  title  to  chattels  sold  by  one 
in  possession,  does  not  commence  running 
until  the  vendee  is  disturbed  in  his  posses- 
sion by  the  true  owner.  (Gross  v.  Kierski,  41 
Cal.  111.) 

For  breach  of  covenant  of  quiet  enjoyment. 
See  Covenants,  10. 

In  action  for  breach  of  covenant  of  quan- 
tity.   See  C!ovenant8,  28. 

c.  Actions  to  Foreclose  Mortgage  or  to  Bedeem. 

Offer  to  redeem  after  right  of  redemption 
barred.    See  post,  XII,  2. 

87.  A  mortgage  given  to  secure  a  debt,  for 
the  payment  oi  wliich  there  is  no  written 
agreement,  is  a  contract  "  founded  upju  an 
instrument  of  writing"  within  the  meaning 
of  the  Limitation  Act,  and  an  action  for  its 
foreclosure  may  be  maintained  at  any  time 
within  four  years  from  its  breach,  notwith- 
standing that  the  statute  has  in  tlie  mean 
time  run  against  the  debt.  (Union  Water  Co. 
V.  Murphy^s  Flat  Fluming  Co.,  22  Cal.  620.) 

88.  The  right  to  enforce  the  lien  of  a  mort- 
gage given  to  secure  a  debt  is  barred  by  the 
statute  of  limitations  at  the  end  of  four 
years  from  the  time  the  right  of  action  ac- 
crues on  the  debt.  (Cunningham  v.  Haw- 
kins, 24  Cal.  403.) 

80.  Where  a  mortgagor  transfers  bis  inter- 
est in  the  mortgaged  premises  to  a  third  per- 
son, the  mortgage,  as  contradiHtinguisned 
from  the  mortgage  debt,  is  to  be  deemed  a 
contract  in  writing  in  the  sense  of  the  statute 
on  which  an  action  must  be  brought  within 
four  vears  from  the  time  when  the  action 
woula  lie,  in  order  to  avoid  the  bar  of  the 
statute  of  limitations.  (Wood  v.  Goodfellow, 
43  Cal.  186.) 

90.  The  entry  of  the  mortgagee  into  the 
possession  of  the  mortgaged  premises  cannot, 
as  between  him  and  the  mortgagor,  extend 
the  time  allowed  by  the  statute  for  the  en- 
forcement of  the  mortgage.  (Cunningham  v. 
Hawkins,  24  Cal.  403.) 

Cited  24  Cal.  473.  * 

91.  If  the  mortgagee,  after  obtaining  a  judg- 
ment foreclosing  bis  mortgage,  by  an  agree- 
ment with  the  mortgagor,  enters  into  the 
possession  of  the  mortgaged  property,  and 
receives  the  rents  and  profits,  and  applies 
them  towards  the  satisfaction  of  the  amount 
due,  and  the  mortgagee  further  agrees  not  to 
issue  an  order  of  s^e,  the  statute  of  limita- 
tions does  not  nm  against  the  rights  of  the 
mortgagee,  so  long  as  the  debt  remains  un- 
paid, and  the  parties  acquiesce  in  the  ar- 
rangement. (Frink  v.  Le  Roy,  40  Cal.  315. ) 
Ciited  73  Gal.  294. 

92.  Where  an  action  upon  a  promissory 
note,  secured  by  a  mortgage  of  the  same  date 
upon  real  property,  is  barred  by  the  statute 
of  limitations,  the  remedy  upon  the  mortgage 
is  also  barred.  (McCarthy  v.  White,  21  Cal. 
495,  cited  22  Cal.  102,  24  (Jal.  409, 498,  26  Cal. 
144,  366,  367,  66  Cal.  336;  Heinlen  v.  Castro, 
22  Cal.  100. ) 

93.  In  this  state,  where  an  action  upon  a 
promissory  note,  secured  by  a  mortgage  of  the 
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same  date  upon  real  property,  w  barred  by 
the  statute  of  limitations,  the  mortgagee  has 
no  remedy  upon  the  mortgage ;  and,  although 
he  may  pursue  distinct  remedies  ujpon  tlie 
note  or  the  mortgage,  the  limitation  pre- 
scribed is  the  same  m  both  cases.  (Lord  v. 
Morris,  18  Gal.  482.)  ^  ^  ,   ,^. 

Cited  h  Gal.  601;  24  Cal.  498;  M  Cal.  144, 

366,  369;  42  Cal.  501,  603;  66  Cal.  336;  1 

Nev.  621 ;  0  Nev.  208. 

94.  An  action  cannot  be  maintained  to  en- 
force a  mortgage  given  to  secure  a  note,  if  at 
the  time  the  action  is  commenced  more  than 
four  years  have  transpired  since  the  note  fell 
due,  and  this  fact  appears  on  the  face  of  the 
complaint,  or  the  siatute  of  limitations  is 
pleaded.    (Wormouth  v.  Hatch,  33  Cal.  121.) 

95.  A  complaint  containing  such  a  state- 
ment of  facts  shows  upon  its  face  that  the 
note  was  outlawed,  and,  in  case  of  the  sub- 
mission of  such  a  case  upon  the  pleadings, 
judgment  was  properly  rendered  for  defend- 
ants.   (Wormouth  v.  Hatch.  33  Cal.  121.) 

96.  Where  the  debt,  to  secure  which  a  mort- 
gage is  given,  is  barred  by  the  statute  of 
limitations,  the  mortgage  is  also  barred ;  and, 
if  an  action  is  brought  to  foreclose  it,  one  who 
has  purchased  or  acquired  a  lien  on  the  prop- 
erty subsequent  to  the  mortgage  has  a  right 
to  intervene  in  the  action  and  plead  the  stat- 
ute of  limitations.  (Coster  v.  Brown,  23  Cal. 
142.) 

Cited  66  Cal.  836;  85  Cal.  107. 

97.  A  note  payable  six  months  after  date, 
with  interest  payable  monthly  in  advance, 
contained  the  following  clause:  "  In  case  the 


said  interest,  or  any  portion  thereof,  should 
become  due,  and  remain  unpaid  after  de- 
mand, then  the  mortgage  given  by  me,  of 
even  date  herewith,  which  is  given  to  secure 
the  payment  of  this  note,  may  be  foreclosed," 
etc.,  and  the  mortgage  contained  a  provision 
by  which  the  mortgagee  was  "  empowered  to 
foreclose  said  mortgage,  according  to  the  pro- 
visions in  said  note  contained."  Held,  that 
prompt  payment  of  the  interest  on  de- 
mand when  it  fell  due  did  not,  under  these 
clauses  in  the  note  and  mortgage,  prolong  the 
time  of  payment  beyond  the  time  ejjecified  in 
the  note,  and  that  a  cause  of  action  accrued 
upon  the  note  and  to  foreclose  the  mortgage 
immediately  upon  the  expiration  of  the  six 
months,  although  there  had  been  no  default 
in  the  i»»yment  of  interest.  Held,  further, 
that  an  action  not  commenced  within  four 
years  after  the  expiration  of  six  months  from 
the  date  of  the  note  is  barred  by  the  statute 
of  limitationa.  (Pendleton  v.  Eowe,  34  Cal. 
149.) 

98.  Where  three  perBons  execute  their 
joint  mortgage  on  land  to  secure  their  joint 
and  several  promissory  note  to  the  mort- 
gagee, and  one  of  them  leaves  the  state, 
and  the  note  afterwards  becomes  barred  by 
the  statute  of  limitations  as  to  the  two  who 
remain  in  the  state,  the  lien  of  the  mortgage 
is  also  barred  as  to  the  interest  of  the  two  m 
the  land,  and  it  can  only  be  enforced  against 
the  interest  of  the  one  as  to  whom  the  note  is 
not  barred.  (Low  v.  Allen,  26  Cal.  141. ) 
Cited  26  Cal.  866;  36  Cal.  20;  42  Cal.  503;  43 

Gal.  188. 


99.  The  right  of  the  mortgagor  to  maintMn 
an  action  to  redeem  the  property  from  the 
lien  of  the  mortgage  is  barred  by  the  statute 
of  limitations  at  the  end  of  four  years  from 
the  time  the  right  of  action  accrues  on  the 
debt.  (Cunningham  T.  Hawkins,  24  C!al. 
403.) 

Cited  34  Cal.  869;  66  Cal.  336;  80  Cal.  355. 

100.  The  right  of  the  morgtagee  to  maintain 
an  action  on  the  debt,  and  enforce  the  lien 
of  a  mortgage  given  to  secure  it,  and  the  right 
of  the  mortgagor  to  maintain  an  action  for 
the  redemption  of  the  property  from  the  lien 
of  the  mortgage,  are  reciprocal,  and  when  one 
is  barred  by  the  statute  of  limitations  the 
other  is  also.  (Onnningham  y.  Hawkins,  24 
Cal.  403.)  „ 
Cited  27  Cal.  146;  34  Gal.  872;  86  Gal.  434;  flO 

Cal.  652;  72  Cal.  311. 

101 .  The  right  of  the  mortgagee  to  maintain 
an  action  on  the  debt,  and  to  enforce  the  lien 
of  the  mortgage  given  to  secure  it,  and  the 
right  of  the  mortgagor  to  maintain  an  action 
for  the  redemption  of  the  property  from  the 
lien  of  the  mortgage,  are  reciprocal ;  and 
when  one  is  barred  by  the  statute  of  hmitar 
tions  the  other  is  also  barred.  (Arrington  v. 
Liscom,  84  Cal.  365.)  ^^^  ^^^ 
Cited  66  Cal.  336;  72  Cal.  311;  80  Cal.  865. 

Action  to  foreclose,  effect  of  death  before 
accrual  of  cause  of  action.    See  post,  263. 

d.  Actions  on  Bondfl  or  Coupons. 

102.  An  action  upon  an  oflScial  bond  is  not 
an  action  "  upon  a  liability  created  by  statj 
ute,"  mentioned  in  the  third  subdivision  of 
the  seventeenth  section  of  the  statute  of 
limitations,  and  is  not,  therefore,  barred  by 
Buch  statute  after  the  expiration  of  thrtje 
years.  (Placer  County  t.  Dickerson,  45  Cal. 
12.) 

103.  Bonds  of  the  city  of  Sonora,  dated 
March  25, 1853.  and  falling  due  in  two  years, 
are  sued  on  April  5, 1860.  March  9, 1855,  an 
act  of  the  legislature  was  passed,  reincorpo- 
rating the  city,  and  providing  that,  "in  case 
the  public  debt  is  not  liquidated  at  the  ex- 
piration of  three  years,  the  trustees  shall 
have  power  to  levy  a  sufficient  tax,  in  addi- 
tion to  the  one  per  cent  authorized  in  an- 
other section  for  general  purposes  of  re'^e"??» 
"to  pay  the  outstanding  dent."  March  29, 
1858,  another  similar  act  was  passed,  the  time 
mentioned  being  six  instead  of  three  years. 
These  acts  were  passed  at  the  instance  of  the 
corporators.  Held,  that  these  acts  recogniw 
the  city  debt,  and  provide  for  Us  payment; 
and  hence  withdraw  the  bonds  from  the  stat- 
ute of  limitations.  (Underbill  v.  Trustees  of 
the  City  of  Sonora,  17  Cal.  172. ) 

104.  In  such  case,  even  if  the  acts  had  not 
been  passed  at  the  instance  of  the  corporatora, 
probably  the  result  would  be  the  same  by  vir- 
tue of  the  control  the  legislature  has  over 
municipal  bodies.  (Underbill  v.  Trustees  of 
the  City  of  Sonora,  17  Cal.  172.) 

105.  In  this  case,  if  the  city  be  equitably 
entitled  to  set  up  the  statute  of  hmitationB, 
she  must  do  so  in  some  other  form— the 
case  standing  on  demurrer  to  the  complaint. 
(Underbill  v.  Trustees  of  the  City  of  Sonora, 
17  CaL  172.) 
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106.  A  canee  of  action  upon  an  undertaking 
for  an  injunction  does  not  accrue  until  the 
final  determination  of  the  action  in  which  the 
injunction  was  obtained.  (Dougherty  t.  Dore, 
6S  Gal.  170.) 

107.  A  right  of  action  on  an  undertaking 
on  appeal  in  an  ejectment  suit,  given  to 
secure  the  value  of  the  use  and  occupation  of 
the  property  in  controversy,  accrues  on  the 
affirmance  of  the  judgment,  and  an  action 
thereon  must  be  brought  within  four  years 
thereatter,  or  it  will  be  barred  by  the  statute 
of  limitations.  (Clark  ▼.  Smith,  66  Cal. 
645.) 

108.  Interest  coupons  are  not  barred  by  the 
statute  of  limitationB  until  the  bonds  to 
which  they  belong  are  barred.  (Meyer  v. 
Porter,  65  Cal.  67.) 

109.  Where  a  statute  provides  for  the  issu- 
ing of  bonds  of  a  city,  with  interest  coupons 
payable  as  fast  as  money  should  come  into  the 
treasury  from  special  sources  designated  by 
the  act,  the  statute  of  limitations  does  not 
commence  to  run  against  the  coupons  until 
the  money  is  received  in  the  treasury,  in  ac- 
cordance with  the  terms  of  the  act.  (Free- 
hill  V.  Chamberlain,  65  Cal.  603.) 

Bail,  action  against,  when  arises.  See  BaU, 
IX,  3,  a. 

(janse  of  action  on  indemnity  bond,  when 
•ccruea.    See  SheriSs,  176,  et  seq. 

e.  Actions  on  Notes ;  Suit  to  Cancel  Note. 

110.  An  action  on  a  promissory  note  is 
barred  by  statute  of  limitations  if  not  com- 
menced within  four  years  from  the  time  the 
cause  of  action  accrues.  (Banks  v.  Marshall, 
23  Cal.  223.) 

111.  In  computing  the  time  at  which  the 
statute  of  limitations  begins  to  run  on  prom- 
issory notes  the  day  on  which  the  note  be- 
comes due  is  excluded,  in  all  cases,  when 
days  of  grace  are  allowed.  (Bell  v.  Sackett, 
88  Cal.  407.) 

Cited  82  Gal.  34. 

112.  The  statute  of  limitations  b^ns  to 
run  against  a  promissory  note  from  the  date 
of  its  actual  delivery,  and  not  from  the  date 
it  bears.    (Collins  y.  Driscoll,  60  Cal.  550.) 
Cited  82  Gal.  34;  89  Cal.  542. 

113.  A  promissory  note  payable  on  demand 
is  due  immediately  without  an  actual  demand, 
and  the  statute  ot  limitations  commences  to 
ran  at  once  from  the  time  of  its  execution. 
(O'NeU  V.  Magner,  81  Cal.  631.) 

114.  A  promissory  note  made  payable  one 
day  after  the  happening  of  a  particular  event 
is  not  due  until  one  day  after  such  event  hap- 
pens, and  a  suit  on  it  is  not  barred  by  the  stat- 
ute of  limitations  if  commenced  on  the  day 
after  such  event  happens.  (Hathaway  y. 
Patterson,  45  Cal.  295.) 

115.  A  note  given  on  the  twenty-ninth  day 
of  February,  1868,  due  twelve  months  after 
date,  falls  due  on  the  twenty-seventh  day  of 
February,  1869,  and  it  is  too  late  to  commence 
an  action  on  it  on  the  first  day  of  March, 
1873,  even  if  the  last  dwr  of  February,  1869, 
is  Sunday.  (Hibernia  Bank  y.  O'Grady,  47 
Cal.  679.) 

116.  Upon  a  note  payable  six  months  after 


date,  with  interest  payable  monthly,  and 
further  providing  that,  "  in  case  default  be 
made  in  any  payment  of  interest  when  the 
same  shall  become  due,  then  the  whole 
amount  of  principal  and  interest  to  become 
due  and  payable  immediately  upon  such  de- 
fault," the  cause  of  action,  within  the  true 
meaning  of  the  statute  of  limitations,  arises 
at  the  expiration  of  the  credit  fixed  by  the 
note,  and  not  at  the  time  when  default  is 
made  in  the  payment  of  the  interest.  ( Belloc 
V.  Davis,  38  Cal.  242. ) 

117.  If  suit  is  brought  on  a  promissory  note 
executed  out  of  this  state  and  due  more  than 
two  years  before  the  action  is  commenced,  the 
presumption  is  that  it  is  barred  by  the  stat- 
ute of  limitations;  and,  if  the  defendant  has 
been  absent  from  the  state  during  any  por- 
tion of  the  two  years,  that  fact  should  be 
averred  in  the  complaint.  (Bass  y.  Berry,  51 
Cal.  284.) 

Cited  3  Mont.  271. 

118.  Destruction  of  notes  in  no  respect  im- 
pairs the  liability  of  the  maker,  or  the  right 
of  the  plaintiff  to  recover  upon  them.  This 
right  of  action  upon  a  contract  in  writing  is 
not  barred  by  the  statute  of  limitations  until 
the  lapse  of  four  years  after  it  bag  accrued. 
The  fact  that  the  contract  is  in  writing,  and 
not  the  present  existence  of  the  writing,  de- 
termines the  period  within  which  the  action 
must  be  brought.  (Bagley  y.  Eaton,  10  Cal. 
128.) 

119.  If  the  maker  of  a  promissory  note 
makes  a  parol  agreement  with  the  holder  to 
furnish  him  go^s,  or  perform  services  for 
him  to  the  amount  of  the  note,  and  furnishes 
the  goods,  or  performs  the  services,  and  the 
value  of  the  same  equals  the  amount  due  on 
the  note,  after  the  statutory  pi>riod  had  ex- 
pired, during  which  an  action  can  be  brought 
for  the  goods  or  services,  the  maker  cannot 
sue  in  equity  to  have  the  note  canceled  or 
surrendered.    (Gates  y.  Lane,  49  Cal.  266.) 

When  commence  to  run  on  demand  note. 
See  Bills  and  Notes,  147. 

Bunning  of  where  note  given  in  payment. 
See  Payment,  12. 

f.  Accounts,  Actions  on. 

120.  Where  an  open  account  is  verbally 
stated  before  the  items  comprising  it  are 
barred  the  statute  of  limitations  begins  to 
run  against  the  stated  account  from  the  date 
of  the  statement,  and  an  action  may  be 
brought  thereon  at  any  time  within  two  years 
after  the  statement.  (Elabn  v.  Edwards,  76 
Cal.  192.) 

121.  Where  an  open  acconnt  is  not  barred 
by  the  statute  of  limitations  at  the  time  of  a 
statement  of  the  account,  although  the  state- 
ment is  verbal,  the  statute  of  limitations  be- 
gins to  run  upon  the  new  cause  of  action  thus 
brought  into  existence  from  the  date  of  the 
settlement  and  new  promise  arising  thereun- 
der, and  an  action  may  be  brought  thereon 
within  two  years  after  such  settlement. 
(Baird  v.  Crank,  98  Cal.  293.) 

122.  Where  accounts  bear  upon  their  face 
words  "  audited  and  approved,"  and  "  certi- 
fied to  be  correct,"  held,  that  this  is  language 
sufficient  to  create  them  instruments  of  wnt- 
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ing  within  the  meaning  of  the  statute.    (San- 
nickson  T.  Brown,  6  Cal.  67.) 
Cited  24  Cal.  328. 

123.  Sacb  instruments  are  not  barred  by 
that  port. on  of  the  statute  of  limitations  ap- 
plying to  accounts.  (Sannickson  v.  Brown, 
6  Cal.  57.) 

124.  When  account  is  not  a  mutual  one  the 
statute  of  limitations  bars  each  item  of  the 
same  two  years  after  its  delivery.  (Adams 
V.  Patterson,  36  Cal.  122.) 

125.  N\  here  there  have  been  reciprocal  de- 
mands between  parties  upon  a  mutual,  open, 
and  current  account  the  statute  of  limita- 
tions  commences  running  at  the  time  of  the 
last  item  of  the  account  proved  on  either  side. 
(Norton  v.  Larco,  30  Cal.  126.) 

126.  Where  there  are  demands  on  each  side, 
the  striking  of  a  balance  converts  the  setoff 
into  a  payment,  and  from  tbat  time  the  stat- 
ute of  (imitations  commences  running.  (Nor- 
ton V.  Larco,  80  Cal.  126.) 

127.  Where  the  statute  of  limitations  of 
two  years  was  pleeded  to  a  suit  upon  an  im- 
plied contract  tor  services  rendered  as  secre- 
tary to  a  corporation,  and  the  court  below 
ruled  that  the  statute  did  not  apply,  because 
the  account  was  a  "  mutual,  open,  and  cur- 
rent" account,  and  hence  within  the  eigh- 
teenth section  of  the  act  of  1860  (Woods 
Digest,  p.  48),  held,  tbat  the  court  erred; 
that  to  constitute  such  an  account  there  must 
have  been  reciprocal  demands  between  the 
parties,  which  was  not  the  case  here,  the 
Items  of  the  account  all  being  on  one  side. 
(Fraylor  v.  Sonora  Min.  Co.,  17  Cal.  594.) 

128.  Where  the  items  of  an  account  are  all 
on  one  side,  the  account  is  not  mutual,  and 
the  statute  of  limitations  is  a  bar  to  so  much 
of  the  account  as  did  not  accrue  within  the 
period  limited  for  the  commencement  of  suit. 
(Fraylor  v.  Sonora  Min.  Co.,  17  Cal.  694.) 

129.  Payments  made  on  an  open  account 
for  goods  sold  and  delivered  due  for  more 
than  a  year  do  not  make  the  account  a  mu- 
tual account,  within  the  eighteenth  section  of 
the  Limitation  Act  of  1850,  and  the  account 
is  barred.  (Weatherwaz  v.  Cosumnes  Valley 
Mill  Co.,  17  Cal.  344.) 

Cited  80  Cal.  131, 134;  2  Utah,  470. 

ISO.  The  fact  that  defendants  once  gave 
plaintiff  a  lump  of  gold  amalgam  to  be  sent 
to  the  mint  for  coinage,  the  proceeds  to  be 
applied  to  plaintiff's  account,  does  not  make 
the  account  mutual,  nor  aSect  the  case  in  re- 
sp- ct  to  the  statute  of  limitations.  (Weather- 
wax  V.  CoBumnes  Valley  Mill  Co.,  17  Cal.  344.) 
Cited  4  Nev.  111. 

181.  The  action  being  regarded  by  the  court 
as  one  to  recover  a  balance  due  on  a  mutual, 
open,  and  current  account,  held,  tbat  the 
statute  of  limitations  was  not  a  bar.  (Euts 
V.  Fleisher,  67  Cal.  93.) 

Action  on  account,  effect  of  death.  See 
post,  266. 

Accounting,  statute  of  limitations  on.  See 
Executors  and  Administrators,  VIII,  1. 

Mutual  account.    See  Accounts,  6. 

Action  against  copartner  for  amount  due  on 
settlement,  when  commences  to  run.  See 
Partnership,  887. 


Suit  by  tenant  in  common  for  acoonntiiig. 
See  Cotenancy,  136. 

g.  Certificate  of  Deposit,  Action  on. 

132.  The  statute  of  limitations  h€«ius  to 
run  against  a  banker's  certificate  of  deposit, 
payable  on  demand,  from  the  date  of  the 
same,  and  no  special  demand  is  necessary  to 
put  it  in  motion.  (Brummagim  v.  Tallant, 
29  Cal.  503.) 
Cited  81  Cal.  633;  82  Cal.  84. 

h.  Receipts,  Actions  on. 

188.  Mere  naked  receipt  in  writing,  ac- 
knowledging delivery  of  money,  is  not  a  con- 
tract, and  does  not  import  a  promise,  obliga- 
tion, or  liability,  and  an  action  upon  it  is 
therefore  barred  by  the  statute  of  limitations 
in  two  years.  (Ashley  v.  Viscber,  24  Cal. 
322.) 

134.  A  receipt  or  acknowledgment  in  writ- 
ing for  money,  which  also  contains  a  clause 
stating  that  the  money  received  is  to  be  ap- 
plied to  the  account  of  the  person  from  whom 
received,  partakes  of  the  double  nature  of  a 
receipt  and  contract,  and  shows  upon  its  face 
a  liability  to  account,  and  an  action  upon  it  is 
not  barred  by  the  statute  of  limitations  until 
four  years  have  expired.  (Ashley  v. Viscber, 
24  Cal.  322.) 
Cited  68  Cal.  473. 

i.  Optional  Contracts,  or  Contracts  Where 
Time  of  Performance  Uncertain. 

136.  A  cause  of  action  for  the  enforcement 
of  a  parol  contract  that  if  a  division  line  is 
found  to  be  incorrect  the  owner  occupying  the 
land  of  the  other  could  elect  to  have  a  claim 
for  clearing  the  land  or  purchase  it  at  its  un- 
cleared value,  does  not  accrue  so  as  to  put  the 
statute  of  limitations  in  motion  until  the  true 
line  is  determined,  and  it  is  known  which  one 
of  the  parties  is  called  upon  to  exercise  his 
option,  and  to  make  the  election  provided 
for.    (Calanchini  v.  Branstetter,  84  (Jal.  249.) 

136.  If  money  is  loaned  to  be  repaid  on  de- 
mand, and  no  note  or  obligation  is  given  in 
writing  to  repay  it,  the  statute  of  limitations 
commences  running  from  the  time  of  the 
loan.    (Estate  of  Galvin,  61  Cal.  216.) 

137.  Where  no  time  is  specified  within 
which  loan  of  money  is  to  be  repaid  the  pre- 
sumption of  law  is  that  it  is  to  oe  repaid  on 
demand,  and  the  statute  of  limitations  b^ns 
to  run  irom  the  time  of  the  loan.  (Dorland 
V,  Dorland,  66  Cal.  189.) 

138.  M.,  in  writing,  promised  to  pay  W.  a 
certain  sum,  with  the  express  understanding 
that  if  certain  mines  belonging  to  M.  paid 
him  no  profit  the  note  was  not  to  be  paid. 
M.  sold  the  mines  before  they  yielded  any 
profit.  Held,  that  the  statute  of  limitations 
commenced  to  run  only  from  the  time  of  the 
conveyance.     (Wolf  v.  Marsh,  54  Cal.  229. ) 

139.  Where  8.  covenanted  with  H.  that  the 
original  Mexican  title  to  certain  lands  which 
8.  conveyed  to  H.  was  valid,  and  in  the  event 
said  title  should  not  be  confirmed  by  the 
courts  of  the  United  States  before  which  it 
was  then  pending,  npon  the  final  adjudication 
of  the  same,  that  8.  and  his  legal  representa- 
tives should  and  would  be  liable  to  H.  for  the 
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pQTchaae  price  of  nid  lands,  with  interest: 
and  where  the  district  court  of  the  United 
States  for  the  northern  district  of  the  state  of 
California,  on  the  ninth  day  of  November, 
18fi9,  adjudged  said  title  invalid,  from  which 
jadgment  no  appeal  was  taken  or  waiver 
made  of  the  right  thereto,  or  acquiescence  in 
the  finality  of  said  judgment  declared,  within 
five  years  thereafter,  held,  that  the  right  of 
action  for  a  breach  of  said  covenant  only  ac- 
crued after  the  lapse  of  five  years  from  Novem- 
ber 9, 1869,  during  which  time  said  judgment 
was  subject  to  appeal,  and,  as  regards  its  sub- 
ject matter,  was  not  a  final  adjudication, 
(Hills  T.  Sherwood,  33  Cal.  474.) 

Note  payable  on  happening  of  particular 
event.    See  ante,  114. 

Action  on  joint  venture.   See  post,  VI,  4,  j. 

j.  Actions  Between  Partners  or  on  Partner- 
ship Agreement. 

140.  Statute  of  limitations  does  not  run  be- 
tween partners  until  the  accounts  are  settled 
and  a  balance  agreed  upon.  (Hendy  v. 
March,  75  Cal.  666.) 

141.  In  an  action  by  Hill,  to  recover  one- 
half  bis  advances  made  under  a  contiact  be- 
tween him  and  Haskin,  whereby  they  agreed 
to  bay  and  sell  on  a  joint  account  certain 
mining  stock,  Hill  to  advance  all  the  money 
and  Haskin  to  repay  one-half  with  interest, 
and  Hill  to  bold  all  the  stock  purchased  as 
security  for  his  advances,  but  witnout  specify- 
ing anv  time  within  which  the  repayment 
waa  to  oe  made,  held,  that  an  offer  to  account 
and  a  demand  for  repayment  by  Hill  were 
conditions  precedent  to  his  right  to  maintain 
the  actioo,  and  that  the  statute  of  limitations 
would  not  commence  running  against  him 
until  such  offer  and  demand.  (Hill  v.  Has- 
kin, 42  Gal.  Ibi.) 

Cited  51  Cal.  177. 

142.  A  court  of  equity,  on  account  of  the 
ataleness  of  the  claim,  will  not  entertain  an 
action  for  an  accounting  of  the  affairs  of  a 
partnership,  which  is  brought  by  the  per- 
sonal representative  of  one  partner,  twenty- 
five  years  after  his  death,  against  the  per- 
sonal representative  of  the  other,  when  the 
complaint  fails  to  account  for  the  delay  by 
showing  that  the  heirs  of  the  former  partner 
had  no  knowledge  of  their  rights^  or  that 
there  was  some  impediment  to  a  prior  action 
by  them.     (Bell  v.  Hudson,  73  Cal.  285.) 

143.  In  February,  1852,  one  McCain  entered 
into  a  contract  in  Pennsylvania  with  one  Mc- 
Farlaae,  whereby  it  was  agreed  that  the  for- 
mer should  go  to  the  gold  mines  in  Califor- 
nia, engage  there  in  business  for  a  period  of 
eighteen  months,  or  longer,  as  might  be 
arranged,  and  at  the  end  of  such  time,  and 
on  his  return  to  Pennsvlvania,  should  give  to 
McFarlane  one-half  of  what  he  might  up  to 
that  time  have  made.  The  contract  further 
provided  that  if  McCain  did  not  return,  or 
died,  McFarlane  was  to  be  entitled  to  one- 
balf,  the  same  as  if  he  had  returned.  In 
1852,  McCain  came  to  California,  but  did  not 
go  to  the  mines.  While  there  he  acquired 
certain  property,  which  he  owned  at  the  time 
of  his  death,  in  February,  1885.  The  present 
action  for  an  accounting  was  brought  on  the 

Cjo.  Digest,  Vou  III.— 165 


Ist  of  May,  1886.  Held,  by  Thornton.  J., 
Paterson,  J.,  and  Sharpstein,  J.,  that  the  ac- 
tion was  barred  by  the  statute  of  limitations, 
and  bv  McKinstry,  J.,  and  McFarland,  J., 
that  tne  plaintiff  and  bis  intestate  had  lost 
the  right  to  an  accounting  by  reason  of  their 
laches.    (West  v.  Bussell,  74  Cal.  544.) 

k.  Stockholders,  Actions  by  and  Against. 

144.  The  rights  and  remedies  of  a  subro- 

f:ated  stockholder  are  barred  by  the  statute  of 
imitations  within  three  years  after  the  ac- 
cruing of  the  lilibility ;  and  the  fact  that  the 
subrogation  is  to  a  promissory  note  of  the  cor- 
poration paid  by  the  subrogated  stockholder 
will  not  extend  the  statute,  the  note  adding 
nothing^  to  the  remedy  of  the  creditors  to 
whom  it  was  given  as  against  the,  stock- 
holder, so  far  as  the  statutes  of  limitations 
are  concerned.  (Bedington  v.  C^mwell,  90 
Cal.  49.) 

145.  A  creditor  of  a  corporation,  who  seeks 
to  make  the  stockholders  liable  for  his  de- 
mand, must  bring  his  action  against  them 
within  the  time  prescribed  by  the  statute  of 
limitations.  The  statute  begins  to  run  when 
the  debt  falls  due,  and  the  time  prescribed  by 
the  statute  of  limitations  is  not  extended,  as 
to  the  right  to  sue  the  stockholders,  by  a  judg- 
ment against  the  corporation.  (Stilphen  v. 
Ware,  46  Cal.  110.) 

Cited  82  Cal.  653;  SO  Cal.  57. 

In  action  against  subscribers  to  capital 
stodc.    See  Corporations,  112. 

Stockholder's  liability,  when  accrues  and 
when  barred.  See  Corporations,  IV,  7,  h, 
IX,  7,  i,  A. 

1.  Principal  and  Surety,  Actions  Against  or 
Between ;  Action  for  Contribution. 

146.  The  liability  of  sureties  on  a  promis- 
sory note  is  not  discharged  bv  the  statute  of 
limitations  until  four  years  aner  their  liabil- 
ity becomes  fixed.  (Dussol  v.  Bruguiere,  50 
Cal.  456.) 

147.  Where  two  persons  executed  a  note, 
one  as  principal  and  the  other  as  surety, 
and  a  judgment  obtained  upon  the  note  is 
paid  by  the  surety,  held,  that  the  obligation 
of  the  principal  to  repay  the  surety  is  not 
"  founded  upon  a  written  instrument," 
within  the  meaning  of  the  statute,  and  that, 
more  than  two  years  having  elapsed  after  the 
payment  before  suit  brought,  the  demand  was 
barred.  (Chipman  v.  Mornll,  20  Cal.  130.) 
Cited  95  Cal.  822. 

Action  by  surety  against  principal.  See 
post,  VIII,  4. 

148.  In  an  action  for  contribution  between 
joint  obligors  the  statute  of  limitations  does 
not  begin  to  run  until  alter  the  payment  of 
the  debt  by  the  plaintiff.  (Sherwood  v.  Dun- 
bar, 6  Cal.  53.) 

149.  Where  the  payment  was  made  by  plain- 
tiff, by  a  settlement  of  accounts  with  the 
payee  of  the  note,  the  statute  only  begins  to 
run  from  the  date  of  the  appropriation  of 
money  due  by  the  payee  to  the  plaintiff,  to 
the  payment  of  the  note.  (Sherwood  v.  Dun- 
bar, 6  Cal.  53.) 

Contribution,  action  for.   See  post,  VIII,  4. 
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Bar  of  original  daim,  eSect  of  on  guaranty. 
See  Guaranty,  II. 

m.  Attorneys'  Fees,  Actions  for. 

160.  If  an  attorney  is  employed  to  act  as 
such  for  a  party  to  an  action,  and  there  is  but 
one  employment,  the  statute  of  limitations 
does  not  commence  to  run  against  bis  claim 
for  legal  services  until  his  serrices  under  the 
single  employment  are  ended.  (Hancock  v. 
Pico,  47  Cal.  161.) 

Action  for  compensation,  when  aoonies. 
See  Attorney  and  Client,  Vlf,  6,  a. 

n.  Miscellaneous  Actions. 

Time  to  sue  on  insurance  policy.  See  In- 
surance, 1, 13,  a. 

Maturity  of  cause  of  action  against  insur- 
ance policy.    See  Ineurancej  1, 13,  a. 

Limitation  of  actions  against  factors.  See 
Factors. 

Suit  for  specific  performance,  when  barred. 
See  Specific  Performance,  116. 

Suit  for  specific  performance  against  exec- 
utor, when  banea.  See  Specific  Perform- 
ance, 62,  53. 

Innkeepers,  action  against,  when  to  be 
brought.    See  Inns,  24. 

Innkeeper's  liability  is  not  liability  created 
by  statute.    See  Inns,  26. 

Beward,  action,  when  barred.  See  Be- 
ward,  5. 

5.  In  Case*  of  Tniatt. 

161.  Statute  of  limitations  never  runs  in 
favor  of  a  trustee,  as  against  bis  cestui  que 
trust,  while  the  latter  is  in  possession  of  the 
estate.  (Gilbert  y.  Sleeper,  71  Cal.  290,  294.) 
Cited  80  Cal.  381. 

162.  The  statute  of  limitations  does  not  run 
in  favor  of  a  trustee,  as  against  the  cestui  que 
trust,  while  the  latter  is  in  the  possession  of 
his  estate,  and  there  has  been  no  adverse 
holding  on  the  part  of  the  trustee.  (Love  v. 
Watkins,  40  Cal.  547,  cited  49  Cal.  606,  68  Cal. 
624,  71  Cal.  294,  80  Cal.  381,  89  Cal.  682,  91 
Cal.  417,  418;  Wormouth  v.  Johnson,  68  Cal. 
621.) 

153.  Where  there  is  no  adverse  possession 
against  a  tenant  in  common  b^  any  of  his  co- 
tenants,  and  no  ox>en  repudiation  of  trust  has 
been  made,  to  his  knowledge,  by  a  trustee  in 
possession,  the  possession  ot  the  trustee  is  as 
much  his  possession  as  that  of  the  other  co- 
tenants,  and  the  statute  of  limitations  cannot 
run  against  him^  though  the  trustee  had  not 
declared  a  trust  m  his  favor,  but  had  declared 
a  trust  in  favor  of  the  other  cotenants,  and 
bad  purchased  his  interest  from  another  co- 
tenant,  if  such  declaration  of  trust  and  con- 
veyance were  unknown  to  such  tenant  in 
common.    (Watson  v.  Sutro,  86  Cal.  500.) 

164.  Where  a  trust,  voluntarily  assumed, 
was,  b^  the  understanding  of  the  parties,  to  be 
a  continuing  one,  and  the  trustees  continued 
to  hold  according  to  the  understanding,  and 
never  repudiated  the  relation  or  did  any  acts 
inconsistent  with  it,  the  statute  of  limitations 
does  not  ran  as  against  the  cestui  que  trust. 
(Butler  V.  Hyland,  89  Cal.  675.) 

166.  If  an  express  trust,  established  in  rela- 
tion to  personal  property,  is  made  to  a&ect 


real  property^  because  of  the  act  of  the  trus- 
tees in  investing  the  trust  money  in  land,  so 
as  to  create  a  trust  therein  by  operation  of  law 
under  sections  852  and  853  of  tne  Civil  Code, 
such  investment  does  not  change  the  char- 
acter of  the  trust  as  an  express  trust,  since  a 
resulting  trust,  under  section  853  of  the  C^vil 
Code,  may  still  be  an  express  trust  and  a  con- 
tinuing trust ;  and  the  statate  of  limitati<HiB 
will  not  run  against  the  cestai  que  trust  in 
such  case  until  repudiation  by  the  tmstee 
brought  home  to  the  knowledge  of  the  bene- 
ficiary.   (Boach  V.  Carafia,  86  Cal.  436.) 

166.  The  statute  of  limitations  runs  in  fa- 
vor of  a  defendant  chargeable  as  trustee  of 
an  implied  trust,  and  it  is  not  necessaty,  in 
order  to  set  the  statute  in  motion,  that  he 
should  have  denied  or  repudiated  the  trust. 
In  such  a  case  the  statute  begins  to  run  when 
the  wrong  complained  of  is  done,  and  the 
limitation,  under  sect  on  S43  of  the  Code  of 
Civil  Procedure,  is  four  years.  (Hecht  v. 
Slaney,  72  Cal.  363.) 
Cited  91  Cal.  418,  578. 

157.  Claim  of  defendants  to  bold  legal  title 
as  trustees  of  express  trust  in  favor  of  the 
plaintiS  as  sole  beneficiary  is  not  adverse  to 
the  title  of  plaintiS  as  such  beneficiary. 
(Harrigan  v.  Mowry,  84  Cal.  456.) 

168.  The  statute  of  limitations  does  not  be- 
gin to  run  in  the  case  of  an  express  trust  un- 
til the  trustee,  with  the  knowledge  of  the 
cestui  que  trust,  baa  disavowed  and  repudi- 
ated the  trust.  (Miles  v.  Thome,  88  Cal. 
335,  cited  91  Cal.  417,  418;  Fox  v.  Tay,  89 
Cal.  889.) 

169.  As  between  trustees  and  cestui  que 
trust,  in  the  case  of  an  express  trust,  the  stat- 
ute of  limitations  does  not  b^n  to  run  untU 
the  trustee  repudiates  the  trust  by  clear  and 
unequivocal  acts  or  words,  and  claims  thence- 
forth to  bold  the  estate  as  his  own,  not  sub- 
ject to  any  trust,  and  such  repudiation  and 
claim  are  brought  to  the  knowledge  of  the 
cestui  que  trust.  (Janes  v.  Throckmorton,  67 
Cal.  368.) 

Cited  80  Cal.  380,  435;  86  Cal.  446;  89  Cal. 
349;  91  Cal.  417. 

160.  The  statute  of  limitations  does  not  be- 
gin to  run  in  favor  of  the  trustee  of  an  ex- 
press trust,  nor  in  favor  of  a  tenant  in  com- 
mon in  possession  until  a  repudiation  of  the 
trust  or  of  the  cotenancy  is  made  by  clear  and 
unequivocal  words  or  acts,  nor  until  such  re- 
pudiation and  an  adverse  claim  to  the  prop- 
erty are  brought  home  to  the  knowledge  of 
the  cestui  que  trust  or  of  the  cotenant  wbose- 
rights  are  denied.  Nor  does  it  ever  run  while 
the  cestui  que  trust  is  in  possession  of  the 
trust  estate.  (McCIure  v.  Colyear,  80  Cal. 
378.) 

161.  In  the  case  of  an  express  trust,  al- 
though the  actual  possession  of  the  vendor  or 
nonpoBsession  of  the  vendee  is  a  circumstance 
to  be  considered  in  determining  whether 
there  has  been  a  repudiation  of  the  trust  and 
notice  thereof  to  the  vendee,  yet  such  posses- 
sion is  not  conclusive  thereof,  and  the  mere 
fact  that  the  vendee  is  out  of  possession  will 
not  set  the  statute  of  limitations  running.  It 
is  only  in  cases  of  implied  trusts  that  actual 
possession  by  the  beneficiary  is  necessary  to 
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Srevent  the  mnning  of  the  statute.    (Laco  t. 
«  Toro,  91  Cal.  405.) 

162.  If  trust  attaches  to  legal  title  acquired 
through  sherifE's  certificate  of  pun'hase  and 
deed,  the  statute  of  limitations  does  not  com- 
menoe  running  until  the  execution  of  the 
Bberifi's  deed,  and  expires  at  the  end  of  four 
years  from  that  time.  (Currey  v.  Allen,  34 
Cal.  254.) 

Cited  72  Cal.  366. 

163.  If  A  conveys  land  to  B,  with  a  provi- 
sion in  the  deed  that  B  shall  reconvey  to 
him,  B  holds  the  land  in  trust  for  A,  and  the 
statute  of  limitations  does  not  commence  run- 
ning on  A's  right  to  a  reconveyance  until  B 
repudiates  the  trust  and  such  repudiation  is 
brought  to  the  knowledge  of  A.  (Hearst  v. 
Pujol,  44  Cal.  230.) 

Cited  57  Cal.  388;  85  Cal.  446;  89  Gal.  349;  91 
Cal.  417. 

164.  If  one  holds  1^1  title  to  land  in  trust 
for  another,  and  there  is  a  stipulation  that  the 
trustee  shall  deed  the  land  to  the  beneficiary 
upon  the  payment  of  the  purchase  money  and 
interest  to  tne  trustee,  a  cause  of  action  does 
not  accrue  to  compel  the  execution  of  the 
trust  until  the  money  is  paid,  nor  does  the 
statute  of  limitations  commence  running  un- 
til this  time.  (Millard  v.  Hathaway,  27  Cal. 
119.) 

Cited  65  Cal.  609;  74  Cal.  439. 

165.  In  February,  1877,  certain  real  prop- 
erty was  transferred  by  deed  to  the  plaintin, 
under  an  agreement  that  he  should  reconvey 
the  same  to  the  defendants,  for  whom  the 
consideration  of  the  transfer  to  the  plaintiff 
was  paid  by  a  third  person.  The  defendants 
-were  in  possession  of  the  property  at  the  time 
of  the  transfer,  and  so  continued  until  the 
commencement  of  the  action  in  April,  1881, 
the  plaintiff  retaining  the  naked  legal  title. 
"Held,  that  a  trust  resulted  in  favor  of  the  de- 
fendants, and  that  they  were  not  guilty  of 
laches  in  failing  to  assert  their  rights  against 
the  plaintiff  until  he  had  taken  some  steps  to 
disturb  them.  (Barroilhet  v.  Anspacher,  68 
Cal.  116.) 

Cited  80  Gal.  880;  81  Gal.  121;  5  Utah,  332. 

166.  If  one  holds  legal  title  to  land  as  secu- 
rity for  sum  of  money  due  him  by  the  one  hav- 
ing the  equitable  estate,  although  the  trustee, 
after  the  lapse  of  four  years  from  the  time 
the  money  falls  due,  cannot  be  compelled  to 
accept  the  monej[  and  execute  a  conveyance, 
yet,  if  he  voluntarily  receives  the  money  when 
tendered,  he  is  not  discharged  by  the  statute 
of  limitations  from  executing  the  trust  and 

fiving  a  deed  to  the  beneficiary.    (Millard  v. 
lathaway,  27  Gal.  119.) 

167.  Where  plaintiff  deposits  money  with 
defendant^  to  oe  loaned  out  from  time  to 
time,  the  interest  to  be  collected,  and  princi- 
pal and  interest  held  by  him'  for  plainnff  un- 
til called  for,  there  is  a  continuous  trust,  and 
the  statute  of  limitations  does  not  begin  to 
run  in  favor  of  defendant  until  after  demand 
made  by  plaintiff.  (Baker  v.  Joseph,  16  Gal. 
173.) 

Cited  27  Cal.  279. 

168.  If  moneys  were  deposited  by  defendant 
with  the  firm  of  which  plaintiff  is  survivine 
partner,  to  keep  for  defendant  until  demand- 


ed, the  transaction  constituted  an  express 
trust,  and  the  statute  of  limitations  did  not 
commence  running  until  demand.     (Zuck  v. 
Gulp,  59  Cal.  142.) 
Cited  85  Cal.  445,  446. 

169.  A  deposit  of  money  by  one  with  an- 
other, to  be  held  by  him  in  trust  for  the  de- 
positor until  he  shall  demand  it,  constitutes 
an  express  continuing  trust,  and  no  right  of 
action  will  accrue  to  the  cestui  que  trust  un- 
til the  trustee  assumes  a  position  in  hostility 
to  the  trust  relation,  either  by  refusing  to  pay 
the  money  on  demand,  or  by  some  other  act, 
nor  will  the  statute  of  limitations  commence 
running  until  a  demand  is  made  for  the 
money,  or  the  trustee  has  violated  his  con- 
tract. (Schroeder  V.  Jahns,  27  Cal.  274.) 
Cited  85  Cal.  446. 

170.  In  such  case,  if  no  demand  be  made  on 
the  trustee,  and  he  does  not  violate  bis  con- 
tract in  his  lifetime,  but  demand  is  made  on 
his  administrator  after  his  death,  the  statute 
of  limitations  does  not  commence  running 
against  the  intestate,  but  the  cause  of  action 
accrues  against  the  administrator.  (Schroeder 
y.  Jahns,  27  Cal.  274.) 

171.  The  statute  of  limitations  does  not 
commence  to  run  against  the  right  of  the 
creditors  to  enforce  the  trust  while  the  attor- 
ney remains  in  possession  of  the  property 
and  before  he  repudiates  the  trust.  (Broder 
V.  Conklin,  77  Cal.  330.) 

Cited  89  Cal.  349. 

172.  The  statute  of  limitations  begins  to 
run  against  the  trust  established  by  a  con- 
tract, Dv  which  an  attorney  is  to  procure  a 
patent  for  an  equitable  owner  in  considera- 
tion of  an  undivided  interest,  only  from  the 
time  it  is  openly  disavowed  by  the  trustee  in- 
sisting upon  an  adverse  right  and  interest 
which  is  clearly  and  unequivocally  made 
known  to  the  cestui  que  trust.  (Luco  v.  De 
Toro,  91  Cal.  406.) 

173.  Findings  that  the  executor  of  the 
patentee  refused  upon  demand  to  convey  to 
the  assignee  of  the  attorney,  as  tenant  in 
common,  the  interest  due  the  attorney  under 
the  terms  of  the  contract,  without  stating  any 
reason  for  the  refusal,  and  that  the  patentee 
in  his  lifetime,  and  his  representative  after 
his  death,  repudiated  any  obligation  under 
the  contract  to  the  attorney  or  his  assignee, 
and  claimed  to  have  and  hold  the  whole  in- 
terest to  which  the  patentee  held  the  legal 
title  when  he  died,  adversely  to  the  attorney 
or  his  assignee,  free  from  any  claim  on  the 
part  of  either  under  the  contract,  do  not  suffi- 
ciently show  notice  to  the  beneficiary  of  a 
disavowal  of  the  trust  relations  created  oy  the 
contract.  There  may  be  a  disavowal  and  re- 
pudiation of  the  trust  without  knowledge  or 
notice  of  the  same  being  brought  home  to  the 
beneficiary.    (Luco  v.  De  Toro,  91  Gal.  405.) 

174.  The  fact  that  the  plaintiff  n^lected 
to  sue  until  sixteen  years  after  she  had  at- 
tained  majority,  and  two  years  after  her  trus- 
tee's death,  does  not  constitute  such  laches 
as  will  prevent  her  obtaining  relief,  where  it 
appears  that  for  most  of  the  time  she  was  a 
member  of  the  family  of  her  trustee,  who 
stood  in  loco  parentis  to  her,  and  nothing  is 
shown  which  would  make  it  inequitable  to 
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enforce  the  trust.   (Butler  v.  Hyland,  89  Cal. 
676.) 

176.  Where  the  wife  died  in  1843,  In  this 
state,  and  the  husband  managed  and  in  part 
disposed  of  the  common  property,  and  then, 
in  1858,  died,  leaving  a  will  giving  his  prop- 
erty to  certain  persons,  held,  that  they,  m 
suit  by  the  children  for  a  settlement  and  dis- 
tribution of  their  mother's  share  in  the  com- 
mon property,  cannot  set  up  the  statute  of 
limitations,  because  the  husband  and  father 
held  the  property  in  trust.  (Ord  v.  De  La 
Guerra,  ISCal.  67.) 
Cited  86  Cal.  446. 

176.  When  a  decedent  was  possessed  of  a 
trust  fund  as  an  ozecutor,  in  respect  to  which 
be  could  not  plead  the  statute  of  limitations, 
bis  representatives  stand  in  no  better  posi- 
tion, and  are  not  entitled  to  claim  the  benefit 
of  the  statute.     (Fox  v.  Tay,  80  Cal.  339.) 

177.  Bar  of  statute  will  apply  to  all  items 
not  connected  with  the  trust  relations  be- 
tween the  parties  upon  a  contract  to  account 
and  pay  moneys  held  in  trust.  (Butler  t. 
Austin,  64  Cal.  3.) 

178.  In  an  action  to  quiet  title  to  land  the 
right  of  the  defendant  to  charge  the  plaintiff 
as  trustee  of  the  laud  for  his  benefit  on  the 
ground  of  fraud,  held,  barred  by  the  statute 
of  limitations.  (Croghan  v.  Spence,  71  Cal. 
124.) 

Trust,  statute  begins  to  run  on,  when.  See 
Bills  and  Notes,  832;  Trust  Deeds,  40. 

Statute  does  not  afiect  depositor  in  bank. 
See  Banks  and  Banking,  93. 

Bank,  action  against,  when  arises.  See 
Banks  and  Banking,  VIII. 

8.  AetioM  by  or  Against  Offietn. 

179.  Claim  of  district  attorney  for  his  com- 
mission on  debts  recovered  for  the  county 
comes  within  that  clause  of  section  17  of  the 
Limitation  Act  of  1850,  which  bars  "an  ac- 
tion upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture,"  in  three  years. 
Such  claim  is  exclusively  the  creature  of  the 
statute.  (Higby  v.  (jalaveras  County,  18 
Cal.  176.) 

Cited  24  Or.  146. 

180.  Statute  of  limitations  for  breach  of 
oflScial  bond  does  not  commence  running  un- 
til the  expiration  of  the  ofiicial  term,  and  the 
period  thereafter  required  to  effect  a  bar  is 
four  years.    (People  v.  Van  Ness,  79  Cal.  84.) 

181.  Under  section  346  of  the  Code  of  Civil 
Procedure  an  action  brought  by  the  people 
on  the  relation  of  the  controller  against  a 
former  secretary  of  state,  on  an  account 
stated  by  the  controller  under  section  437  of 
the  Political  Code,  for  money  alleged  to  have 
been  received  by  the  defendant  in  his  official 
capacity,  but  for  which  he  had  failed  to  ac- 
count or  make  any  settlement  with  the  con- 
troller, is  affected  by  the  statute  of  limita- 
tions in  the  same  manner  as  it  would  be  were 
the  action  brought  by  a  private  person. 
(People  ex  rel.  Dunn  v.  Melone,  73  Cal.  674.) 
Cited  76  Cal.  124. 

182.  The  statute  of  limitations  commences 
to  run  against  an  action  upon  the  default  of 
the  secretary  to  pay  over  the  money  received 


by  him  according  to  law,  and  not  from  the 
time  of  the  demand  made  on  him  by  the  con- 
troller under  section  437  of  the  Political 
Code ;  and  under  subdivision  1  of  section  339 
of  the  Code  of  Civil  Procedure,  the  action  ia 
barred  upon  the  expiration  of  two  years  from 
the  time  of  the  default.  (People  ex  rel.  Dunn 
V.  Melone,  73  Cal.  574.) 

183.  A  cause  of  action  to  recover  for  fees  un- 
lawfully retained  by  the  commissioner  ac- 
crued in  favor  of  the  state  upon  the  expira- 
tion of  his  term  of  office,  without  any  demand 
'bein^  made  therefor,  and,  under  section  338, 
subdivision  1,  of  the  (k>de  of  Civil  Procedure, 
became  barred  by  the  statute  of  limitation's 
after  the  lapse  of  three  years.  (People  ex  rel. 
Dunn  V.  Van  Ness,  76  (Jal.  121.) 

CHted  16  Col.  367. 

184.  Fees  collected  by  county  recorder,  and 
not  paid  over,  are  held  by  him  in  trust  for  the 
county,  and  the  statute  of  limitations  does 
not  commence  to  run  against  the  right  of  the 
county  to  recover  the  same  until  a  demand 
has  been  made  on  the  recorder  therefor. 
(County  of  San  Luis  Obispo  v.  King,  69  Cal. 
631.) 

ated  71  Cal.  156. 

185.  An  action  against  a  Bheri£E  and  his 
sureties  upon  his  oibcial  bond  for  the  seizure 
of  property  by  the  sheriff  under  attachment 
comes  within  the  provisions  of  the  second 
subdivision  of  section  339  of  the  Code  of  Civil 
Procedure,  and  must  be  brought  within  two 
years  from  the  time  the  action  accrues. 
(Paige  v.  Carroll,  61  Cal.  211.) 

186.  The  limitation  of  an  action  against  a 
tax-collector  and  the  sureties  upon  his  official 
bond  for  failure  to  pay  over  taxes  collected  is 
not  that  of  two  years  prescribed  by  subdivi- 
sion 2  of  section  339  of  the  CJode  of  (Tiyil  Pro- 
cedure, concerning  an  action  against  a  sheriff, 
though  the  sheriff  be  tax-collector  ex  officio ; 
but  is  four  years  from  the  time  of  his  derelic- 
tion of  duty,  as  prescribed  by  section  337  of 
that  code.    (People  v.  Burkhart,  76  Cal.  606.) 

187.  The  tax-collector  of  the  city  and  county 
of  San  Francisco  is  legally  bound  to  pay  over 
the  moneys  collected  by  him  in  his  offidal 
capacity  upon  the  expiration  of  his  term  of 
office,  withqut  any  demand  being  made  upon 
him  lor  iMyment.  If  he  fails  to  do  so  the  stat- 
ute of  limitiations  commences  to  run  from  that 
time  against  the  right  of  the  city  and  county 
to  maintain  an  action  on  his  official  bond  to 
recover  for  his  default.  (San  Francisco  v. 
Heynemann,  71  Cal.  153.) 

Cited  76  Cal.  124,  608 ;  16  Col.  867.  , 

188.  An  action  to  recover  money  paid  to  a 
tax-collector,  under  protest,  must  De  co:m- 
menced  within  six  months  from  the  time  the 
cause  of  action  accrued.  (Cameron  v.  Smit)i, 
50  Cal.  303.)  \ 

189.  The  statute  of  limitations  does  not 
commence  to  run  against  the  right  of  tue 
claimant  to  recover  oack  from  the  tax-ca- 
lector  money  paid  by  a  claimant  of  outsic  • 
lands  for  an  assessment  in  pursuance  of  ord'  t 
800  and  in  favor  of  the  sureties  on  his  offici:  i 
bond,  until  it  has  been  judicially  determine  i 
whether  or  not  the  claimant  is  the  person  ei  i- 
titled  to  a  deed  of  the  land  from  the  cit'>  '• 
(Lawrence  v.  Doolan,  68  Cal.  309.) 
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190.  The  Btatnte  of  limitations  woald  not 
b^in  to  run  against  a  member  of  a  board  of 
trustees  for  illegal  acts  until  after  the  election 
of  a  new  and  innocent  board.  (City  of  Oak- 
land ▼.  Carpentier,  13  Cal.  540.) 

When  begins  to  mn  against  claim  of  presi- 
dent for  compensation.  See  Corporations, 
493 

Claim  of  ofBcer  for  salary,  when  barred. 
See  Municipal  Corporations,  177. 

7.  Punhatar  at  Execution  or  Foiteloaure  Salo, 

Running  of  Statute  Against 

191.  The  statute  of  limitations  does  not 
commence  to  run  against  a  purchaser  of  land 
at  a  sheriff's  sale  until  the  sheriff's  deed  has 
been  delivered  to  him.  (Leonard  v.  Flynn, 
89  Cal.  535;  Jefferson  v.  Wendt,  61  Cal.  673, 
cited  68  Cal.  120,  89  Cal.  642.) 

192.  The  statute  of  limitations  does  not  be- 
gin to  run  against  a  purchaser  of  real  estate 
at  an  execution  sale  before  he  becomes  en- 
titled to  a  deed.  Whether  the  statute  com- 
mences to  run  then  or  at  the  time  when  the 
deed  is  actually  executed  and  delivered  to  the 
purchaser,  not  decided.  (Barroilhet  v.  Ane- 
pacher,  68  0al.  116.) 

193.  Where  a  sheriff  seises  firm  property 
on  execution  against  a  partner  a  subsequent 
sale  of  the  entire  property,  and  an  appro- 
priation of  the  proceeds  by  the  purchaser,  is 
a  conversion,  and  the  statute  of  limitations 
begins  to  run  in  bis  favor  from  the  date  of 
the  sale  by  him.  (Wright  v.  Ward,  66  Cal. 
625.) 

194.  The  purchaser  of  land  at  a  mortgage 
Bale  then  in  the  adverse  possession  of  an- 
other, when  he  obtains  the  sheriff's  deed  be- 
comes the  assignee  of  the  mortgagor,  and  can- 
not maintain  an  action  for  its  recovery,  unless 
it  ia  commenced  within  five  years  from  the 
time  a  cause  of  action  first  accrued  to  the 
mortgagor  or  those  under  whom  he  claims 
title.    (Le  Roy  v.  Rogers,  30  Cal.  229. ) 

196.  In  action  by  real  owner  to  recover  land 
sold  under  foreclosure,  if  the  purchasers  un- 
der the  foreclosure  sale  acc[uire  nothing,  the 
question  of  the  statute  of  limitations  does  not 
arise.  It  is  not  as  if  they  took  a  title,  and  the 
beneficial  owner  was  attempting  to  set  up  a 
secret  trust.    (Randall  v.  Ihiff,  79  Cal.  116.) 

8.  Aetiona  to  Sot  Aaido  Frobato  Saloa  or  Fraudu- 

lent Conre/anee. 

196.  The  sales  mentioned  in  the  one  hun- 
dred and  ninetieth  section  of  the  Probate  Act, 
which  reads  as  follows:  "No  action  for  the  re- 
covery of  any  real  estate  sold  by  an  executor 
or  administrator,  under  the  provisions  of  this 
chapter,  shall  be  maintain^  by  any  heir  or 
other  person  claiming  under  the  deceased 
testator  or  intestate,  unless  it  be  commenced 
within  three  years  next  after  the  sale,"  in- 
clude and  comprise  all  sales,  whether  valid, 
voidable,  or  void,  made  under  orders  made 
by  probate  courts,  of  real  estate  belonging  to 
persons  who  have  died  since  the  passage  of 
&e  Probate  Act.  (Harlan  t.  Peck,  33  Cal. 
616.) 

(Dited  66  Cal.  Ill ;  68  Cal.  97;  93  Cal.  108;  94 
Cal.  261. 

197.  The  provision  of  section  190  of  the 


Probate  Act  (Code  Civ.  Proc.,  sec.  1573),  for 
a  three-year  limitation  of  actions  for  the  re- 
covery of  real  property  sold  by  an  executor 
or  administrator  does  not  bar  minor  heirs, 
if  the  person  who  assumed  to  act  as  ad- 
ministrator had  not  taken  out  letters  of  ad- 
ministration, and  bad  not  given  an  official 
bond  as  public  administrator,  and  had  not 
taken  the  oath  of  ofiBce  as  sucn.  (Staples  v. 
Ck>nnor,  79  Cal.  14. ) 

Action  to  set  aside  probate  sale,  when  to  be 
brought.  See  Estates  of  Deceased  Persons, 
470,  et  seq. 

Actions  to  set  aside  guardian's  sale,  when 
barred.    See  Guardian  and  Ward,  89. 

Actions  by  creditor  to  set  aside  conveyance 
by  intestate.  See  Fraudulent  Conveyances, 
194. 

Action  to  set  aside  fraudulent  conveyances. 
See  Fraudulent  Conveyances,  III,  8,  a. 

9.  Actiona  for  Conroraion;  Actiona  Againat  Trana- 
ferae  of  Pledgee. 

198.  The  complaint  allied  that  one  C,  be- 
ing the  owner  of  certain  stocks,  deposited 
them  with  the  defendants  for  safe-keeping, 
and  authorised  them  to  receive  the  dividends 
and  pay  the  assessments  thereon.  After- 
wards he  demanded  the  stocks,  and  the  de- 
fendants refused  to  deliver  them  to  him. 
After  that  he  was  induced  by  their  false  and 
fraudulent  representations  to  execute  and  de- 
liver to  them  a  release  of  all  his  claims  and 
demands  against  them.  Subsequently  he  as- 
signed the  stocks,  and  all  his  claims  and  de- 
mands against  the  defendants  growing  out  of 
the  fraud  to  the  plaintiff,  who  thereupon  de- 
manded of  the  defendants  the  delivery  of  the 
stocks  to  him.  Held,  that  the  refusal  of  the 
defendants  to  deliver  the  stocks  to  C.  on  his 
demand  constituted  a  conversion,  that  the 
cause  of  action  stated  in  the  complaint  was 
founded  up  on  such  conversion,  and  not  upon 
the  deceit  of  the  defendants  in  procuring  the 
release,  and  that  the  statute  of  limitations 
commenced  to  run  from  the  time  of  the  con- 
version. (Doyle  T.  Callaghan,  67  Cal.  164.) 
Cited  85  Cal.  196. 

199.  Where  possession  of  property  is  ob- 
tained (in  good  faith  or  otherwise)  from  one 
who  had  no  right  to  transfer  it,  a  right  of 
action  by  the  owner  against  the  transferee 
accrues  as  soon  as  the  latter  acquires  posses- 
sion, and  no  demand  or  further  act  of  conver- 
sion is  necessary.  Accordingly,  in  an  action 
against  defendants,  who  had,  in  good  faith, 
and  without  notice  of  the  plaintiff's  rights, 
received  in  pledge  the  plaintiff's  goods  from 
her  bailee,  and  afterwards  sold  tnem,  held, 
that  the  statute  of  limitations  commenced  to 
run  frum  the  time  of  the  defendant  acquiring 
possession,  and  not  from  the  time  of  the  sul? 
sequent  sale  by  tbem.  (Harpending  v. 
Meyer,  56  Cal.  566.) 

Cited  57  Cal.  210;  15  Or.  646. 

Limitation  of  action  to  recover  proceeds  of 
collateral  security.    See  Bills  and  Notes,  333. 

10.  Malieioua  Proaeeution,  Attachment,  or  In/unc- 
tion; Suing  Out  Execution  on  Satiafiod 
Judgment. 

200.  The  statute  of  limitations  does  not  be- 
gin to  run  against  a  claim  for  damages  for  the 
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malicions  prosecution  of  a  civil  action  upon 
an  unfoonded  claim  until  the  action  is  ter- 
minated, altboagb  an  attachment  ma^  have 
,  issued  in  the  action.  (Beraon  y.  Ewine,  84 
Oai.  89.) 

201.  A  cause  of  action  for  a  malicious  at- 
tachment of  the  property  of  the  plaintiflE  with- 
out probable  cause  is  barred  in  two  years  from 
the  date  of  the  levy  of  the  attachment,  and 
the  accruing  of  the  cause  of  action  is  not  post- 
poned until  a  dissolution  of  the  attachment, 
nor  is  a  motion  to  dissolve  it  necessary  be- 
fore commencing  the  action.  (McCusker  v. 
Walker,  77  Cal.  208.) 

Cited  94  Cal.  374;  distinguished  84  Cal.  93. 

202.  It  is  only  where  an  illegal  and  mali- 
cious attachment  is  the  gist  of  the  action  that 
limitation  runs  from  the  date  of  its  issuance 
and  levy ;  and  this  rule  does  not  apply  where 
the  gist  of  the  action  is  the  malicious  prose- 
cution of  an  unfounded  claim  in  which,  so  far 
as  the  record  is  concerned,  a  writ  of  attach- 
ment might  have  properly  issued.  (BersoDT. 
Ewing,  M  Cal.  89.) 

203.  The  statute  of  limitations  begins  to  run 
against  a  claim  for  damages  for  maliciously 
procuring  the  levy  of  an  attachment  at  the 
time  of  the  levy.  ( Sharp  v.  Miller,  57  Cal.  431.) 
Cited  77  Cal.  212;  distinguished  84  Cal.  93. 

204.  A  temporary  injunction  was  granted, 
and  dissolved,  and  afterwards  judgment  went 
for  defendant.  In  an  action  by  the  defendant 
against  the  plaintiff  in  the  injunction  suit 
for  suing  out  the  writ  maliciously,  and  with- 
out probable  cause,  commenced  more  than 
two  years  after  the  dissolution  of  the  injunc- 
tion, but  within  two  years  after  the  judgment, 
held,  that  the  cause  of  action  was  barred. 
(Anderson  t.  Coleman,  66  Cal.  124.) 

205.  The  statute  commenced  running  only 
np|on  the  final  termination  of  the  iniunction 
suit,  as  until  then  want  of  probable  cause 
could  not  be  established.  Sharpstein,  J., 
concurring  in  the  judgment,  on  the  ground 
that  there  was  no  evidence  of  malice.  (An- 
derson V.  Coleman,  66  Cal.  124.) 

206.  Under  the  provisions  of  the  Code  of 
Civil  Procedure  an  action  for  false  imprison- 
ment is  barred  in  one  year,  and  an  action  for 
malicious  prosecution  in  two  years.  (Krause 
V.  Spiegel,  94  Cal.  370.) 

207.  Procuring  of  levy  of  execution  issued 
upon  satisfied  judgment  is  a  tort,  and  consti- 
tutes a  liability  not  founded  upon  an  instru- 
ment in  writing;  and  an  action  thereon  is 
barred  in  two  years.  (Wood  v.  Currey,  67 
Cal.  208.) 

Cited  65  Cal.  491:  72  Cal.  690;  77  Cal.  212; 
88  Cal.  166;  OSC^al.SlS. 

208.  The  statute  begins  to  run  in  such  case 
at  the  time  of  the  levy,  and  subsequently  ac- 
cruing damages  do  not  constitute  separate 
causes  of  action,  and  do  not  postpone  the 
operation  of  the  statute.  (Wood  v.  Curry,  67 
Cal.  208.) 

Action  for  issuance  of  execution  on  satisfied 
judgment.    See  poet,  IX,  3. 

//.  Tortieut  or  Negligent  Acts,  Malieiout  Burning 
of  Buildings;  Stduetion. 

209.  Section  339  of  the  Code  of  Civil  Prooed* 


ure,  providing  that  an  action  upon  a  contract, 
obligation,  or  liabilit;^,  not  founded  upon 
an  instrument  in  writing,  must  be  brought 
within  two  years  after  the  cause  of  action 
shall  have  accrued,  is  applicable  to  all  ac- 
tions at  law  not  specifically  mentioned  in 
other  portions  of  the  statute,  and  includes 
liabilities  arising  in  consequence  of  torts  com- 
mitted, as  well  as  those  arising  from  con- 
tracts, express  or  implied,  not  founded  upon 
an  instrument  in  writing.  (Lattin  v.  iiil- 
lette,  95Cal.  317.) 

210.  A  cause  of  action  founded  on  a  tort 
arises  when  the  wrongful  act  causing  dam- 
age is  done,  and  the  statute  of  limitations 
then  begins  to  run  against  it,  although  the 
damages  occasioned  by  the  act  may  not  all 
have  Deen  sustained  at  that  time.  (Raynor 
V.  Mintaer,  72  Cal.  585.) 

Actions  arising  out  of  fraud.  See  post,  IX,  7. 

Trespass,  limitations  of  actions  for.  Bee 
Tresi»ss,  III,  2. 

Action  for  trespass  by  animals,  when 
barred.    See  Animals,  16. 

Limitation  of  action  for  trespass  by  cattle. 
See  Animals,  13. 

When  commences  to  run  in  favor  of  one 
diverting  water  on  railroad  land.  See  Rail- 
roads, 40. 

211.  The  statute  of  limitations  begins  to 
run  against  an  action  for  misconduct  or  negli- 
gence from  the  date  when  the  misconduct  or 
negligence  was  completed,  and  it  is  imma- 
terial whether  the  negligence  out  of  which 
the  cause  of  action  arises  is  the  breach  of  an 
implied  contract,  or  the  affirmative  disregard 
of  some  positive  duty.  (Lattin  v.  Gillette, 
95  Cal.  317.) 

212.  The  right  to  maintain  an  action  for 
negligence  is  distineuished  from  the  measure 
of  damages,  and  although  the  entire  damage 
resulting  from  such  negligence  may  not  have 
been  known  until  the  right  to  a  recovery  is 
barred,  yet  the  time  within  which  an  action 
may  be  brought  is  not  thereby  prolonged. 
(Lattin  v.  Oillette,  95  Cal.  317.) 

213.  The  liability  of  a  railroad  company  for 
damages  for  an  injury  done  to  a  passenger  bv 
collision  of  its  cars  accrues  when  the  col- 
lision occurs,  and  the  action  must  be  brought 
within  two  years  from  such  time.  (Filler  v. 
Southern  Pacific  B.  R.  Ck).,  52  Cal.  42.) 
CHted  67  Cal.  201 ;  72  Cal.  590. 

214.  The  fact  that  the  injured  person  does 
not  recover  for  a  long  time  does  not  extend 
the  time  for  bringing  the  action.  (Pillerv. 
Southern  Pacific  R.  B.  CV}.,  52  Cal.  42.) 

215.  An  action  for  causing  death  by  wrong- 
ful act  or  neglect  must  be  commenced  withm 
two  years  after  the  death  of  the  person  in- 
jured.    (Benjamin  v.  Eldridge,  60  Cal.  612.) 

216.  Under  section  339  of  the  Code  of  Civil 
Procedure,  a  cause  of  action  against  an  attor- 
ney for  n^lect  of  duty  in  the  management  of 
an  action  is  barred  at  the  expiration  of  two 
years  after  the  n^lect  occurred.  (Hays  v. 
Ewing,  70  Cal.  127.) 

217.  Section  337  of  the  CJode  of  Civil  Pro- 
cedure, prescribing  the  limitation  of  four 
years  for  an  action  upon  a  contract,  obliga- 
tion, or  liability,  founded  upon  an  instrument 
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in  'writing,  rofera  to  contracts,  obligationB,  or 
liabilities  arising  from  instruments  of  writing 
execated  by  tbe  parties  who  are  sought  to  be 
charged  in  favor  of  those  who  seek  to  enforce 
the  contracts,  obligations,  or  liabilities,  and 
does  not  apply  to  a  certificate  of  title  given  by 
a  searcher  of  records  employed  to  examine 
and  make  a  written  report  of  the  condition  of 
the  title,  where  damages  are  claimed  for  neg- 
ligence of  tbe  searcher  in  giving  an  incorrect 
certificate.    (Lattin  v.  Gillette,  95  Cal.  317.) 

218.  An  action  against  a  searcher  of  records, 
for  damages  resulting  from  bis  negligence  in 
the  examination  and  report  apon  the  condi- 
tion of  the  title  to  realty,  mast  be  commenced 
within  two  years  after  the  giving  of  the  re- 
|>ort,  or  it  is  barred  bv  the  statute  of  limita- 
tions, althonsh  the  plaintifi  was  deprived  of 
a  portion  of  the  land  by  means  of  a  suit 
brought  within  two  years  before  the  com- 
mencement of  the  action  for  damages.  (Lat- 
tin y.  GUlette,  96  Cal.  317.) 

Action  by  distributee  for  land  lost  by  negli- 
gence. See  Executors  and  Administrators, 
324. 

219.  An  action  for  maliciously  bnming  a 
building,  and  the  personal  property  contained 
therein,  whether  considered  as  an  action  for 
a  trespass  upon  real  property,  or  for  injuring 
personal  property,  is  barred  by  the  statute  ot 
umitations  after  t^e  expiration  of  three  years 
from  the  time  of  the  injury.  (Gale  v.  Mc- 
Daniel,  72  Cal.  334.) 

220.  The  statute  of  limitations  commences 
to  ran  against  an  action  for  maliciously  bum- 
tog  a  building  from  the  time  of  the  injury, 
and  not  from  the  time  the  plaintiff  discovered 
the  person  who  did  it.  (Oale  v.  McDaniel, 
72  Cal.  334.) 

221.  The  statute  of  limitations  does  not 
commence  to  run  against  the  rieht  of  a  minor 
to  sue  for  her  seduction  until  she  attains  her 
majority.    (Morrell  v.  Morgan,  66  Cal.  675.) 

Tn.  UmltatlOBR  In  Equity. 

222.  The  statute  of  limitations  is  applicable 
alike  to  causes  of  action  in  equity  and  at  law. 
(Boyd  V.  Blankman,  29  Cal.  19.) 

223.  The  statute  of  limitations  of  this  state 
differs  essentially  from  tttt  statutes  of  James 
I,  and  from  the  statutes  of  limitations  in  force 
in  most  of  the  other  states.  Those  statutes 
apply  in  their  terms  only  to  particular  l^al 
remedies,  and  courts  of  equity  hold  them- 
selves not  bound  by  them,  except  in  cases  of 
concurrent  jurisdiction,  but  act  merely  by 
analogy  to  them.  (Lord  v.  Morris,  18  Cal. 
482.) 

Cited  23  Cal.  84;  24  Cal.  409;  4  Nev.  289;  20 
Kev.  140. 

224.  Those  statutes  as  a  general  thing  also 
apply,  so  far  as  actions  ui)on  written  contracts 
not  of  record  are  concerned,  only  to  actions 
upon  simple  contracts,  that  is,  contracts  not 
nnder  Beal,  fixing  the  limitation  at  six  years, 
and  leaving  actions  upon  specialties  to  be  met 
tnr  the  presumption  estabashed  by  the  rule  of 
the  common  law,  that  after  a  lapse  of  twenty 
years  the  claim  has  been  satisfied.  In  those 
statutes  where  specialties  are  mentioned  the 
limitation  is  generally  fixed  either  at  fifteen 


or  twenty  years.  The  case  is  entirely  differ^ 
ent  in  this  state.  Here  tbe  statute  applies 
eqully  to  actions  at  law  and  to  suits  in 
equity.  It  is  directed  to  tbe  subject  matter 
and  not  to  the  form  of  tbe  action,  or  the  forum 
in  which  the  action  is  prosecuted.  Nor  is 
there  any  distinction  in  the  limitation  pre- 
scribed between  simple  contracts  in  writing 
and  specialties.  (Lord  v.  Morris,  18  Cal. 
482.) 

226.  (^nrts  of  equity  generally  follow  the 
analogy  of  tbe  law  m  cases  where  statutes  of 
limitation  are  invoked,  one  of  tbe  defenses 
peculiar  to  equity  being  the  lapse  of  time  or 
Btaleness  of  the  demand.  Per  Murray,  0.  J. 
(Domingues  v.  Domingues,  7  Cal.  424.) 
Cited  23  Cal.  34;  66  Cal.  338. 

226.  The  four  years'  limitation  for  com- 
mencing actions  in  section  343  of  the  Code 
of  Civil  Procedure  applies  to  all  suits  in 
equity  not  strictly  of  concurrent  cognizance 
in  law  and  equity.  (Piller  v.  &>uthem 
Pacific  B.  B.  Co.,  62  Cal.  42.; 

Cited  90  Cal.  67. 

227.  Courts  of  equity  will,  in  proper  cases, 
refuse  their  aid  to  enforce  stale  demands 
against  a  party  in  possession.  (Healy  v. 
Buchanan,  84  Cal.  667,  670.) 

228.  Section  343  of  the  Code  of  Civil  Pro- 
cedure, providing  that  "  an  action  for  relief 
not  hereinbefore  provided  for  must  be  com- 
menced within  four  years  after  the  cause  of' 
action  shall  have  accrued,"  applies  to  suits  in 
equity  as  well  as  to  actions  at  law.  (Lux  v. 
Haggin,  69  Cal.  265.) 

C!ited  90  Cal.  67, 

Action  to  quiet  title.  See  Law  of  the  Case, 
33. 

Right  of  grantor  to  quiet  title  to  land  in- 
clude by  mistake,  when  barred.  Bee  Quiet- 
ing Title,  82. 

Action  to  quiet  title  by  heir,  when  barred. 
See  Estates  of  Deceased  Persons,  470. 

Trademarks,  infringem'ent  of,  laches.  See 
Trademarks,  33. 

Tin.  Disabilities. 

/.  Intanity. 

229.  If  a  person,  while  insane,  is  freudn- 
lently  induced  to  execute  a  conveyance  of  bis 
property  to  another  the  statute  of  limitations 
will  not  commence  running  against  tbe 
grantor's  right  to  commence  an  action  to  set 
aside  the  deed,  until  he  recovers  bis  reason 
and  discovers  what  he  has  done.  (Crowther 
V.  Rowlandson,  27  Cal.  376.) 

2.  Money. 

230.  Infant  heir  is  entitled  to  five  years 
after  attaining  majority  in  which  to  assert 
his  rights  to  the  real  property  of  his  ancestor. 
(Crosby  v.  Dowd.  61  Cal.  667,  BOl.) 

231.  Protection  of  infancv  once  attaching 
continues  until  the  disability  is  removed. 
(Crosby  v.  Dowd,  61  Cal.  657,  698.) 

232.  Right  of  infant  heir  to  bring  suit  for 
his  ancestor's  realty  within  five  years  after 
attaining  majority  is  not  affected  by  the  ap- 

E>intment  of  an  administrator.    (Crosby  v. 
owd,  61  Cal.  657,  601.) 

233.  The  statute  of  limitations  affords  no 


Digitized  by 


Google 


2683 


STATUTE  OF  LIMITATIONS,  VIH,  »-4. 


defense  to  one  who,  without  right,  enters  into 
poweaeion  of  a  Spanish  grant  belonging  to  an 
infant,  if  a  suit  for  its  recovery  is  commenced 
within  live  years  after  the  infant  attains  iiis 
majority.    [Burton  v.  Kobinson,  51  CaJ.  186. ) 

234.  Ouster  sets  the  statute  of  limitations 
running  in  favor  of  the  disseisor,  and  the 
ouster  and  notice  thereof  is  not  suspended  by 
the  infancy  of  the  disseised,  though  the  effect 
of  his  knowledge  thereof  is  suspended  until 
his  majority,  and  protection  is  given  to  the 
infant  by  the  provision  of  the  statute  that  the 
adverse  holding  must  continue  for  five  years 
after  his  majority.  (Winterbum  v.  Cham- 
bers, 91  Cal.  170.) 

Bar  of  executor  bars  minor  heir.  See  ante, 
V,4. 

Seduction  of  minor,  action  for,  when  begins 
to  run.    See  ante,  VI,  11. 

3.  Marriage. 

235.  Adverse  possession  for  five  years  of  the 
separate  property  of  a  married  woman  creates 
a  bar  under  the  Limitation  Act  of  April  18, 
1863  (Stats.  1863,  p.  325),  and  is  a  good  de- 
fen3e  to  an  action  of  ejectment  by  her  or  her 
grantee.    (Kapp  v.  Griffith,  42  Cal.  411.) 

236.  Ihe  general  statute  of  limitations  ap- 
plies to  a  cause  of  action  concerning  the  wife's 
separate  estate,  where  she  may  sue  alone. 
(Cfameron  v.  Smith,  50  Cal.  303.) 

237.  As  a  married  woman,  under  section  7 
of  the  Practice  Act,  may  maintain  ejectment 
for  her  separate  property,  without  joining  her 
husband,  her  coverture  does  not  create  a  dis- 
sbilitjr  so  as  to  save  the  bar  of  the  statute 
of  limitations  as  to  such  property,  the  amend- 
ment of  April  18,  1863  (Stats.  1863,  p.  326), 
having  changed  the  rule  of  the  statute  of  1850 
on  this  Bubiect.  (Kapp  v.  Griffith,  42  Cal. 
411.) 

Cited  67  Gal.  890. 

238.  In  this  state,  prior  to  1863,  if  a  married 
woman  was  entitled  to  maintain  an  action  on 
a  promissory  note,  the  statute  of  limitations 
did  not  run  as  against  her  right  of  action  dur- 
ing her  coverture.  Since  IsiSS  the  statute  of 
limitations  runs  against  a  married  woman  in 
all  those  actions  to  which  her  husband  is  not 
a  necessary  party  plaintiff  with  her.  (Wilson 
T.  Wilson,  36  Cal.  447.) 

Cited  67  Cal.  390. 

Married  women,  statute  runs  against, 
when.    See  Homesteads,  316. 

4.  AbtMce  from  tht  Statt, 

239.  There  is  no  difference  in  principle  be- 
tween the  suspension  of  the  running  of  the 
statute  of  limitations  resulting  from  an  ex- 
press waiver  and  one  caused  by  voluntary  act 
in  absenting  oneself  from  the  state.  (Wood 
T.  Goodfellow,  43  Cal.  185.) 

240.  So  long  as  a  mortgagor  holds  the 
equity  of  redemption,  and  no  other  rights  in- 
tervene by  reason  of  subsequent  liens  or  en- 
cumbrances, he  has  the  power,  by  written 
stipulation  under  the  statute,  or  by  absenting 
himself  from  the  state,  to  suspend  the  run- 
ning of  the  statute  of  limitations.  (Wood  v. 
Goodfellow,  43  Cal.  186.) 

Cited  66  Cal.  205. 


241.  If,  when  the  cause  of  action  here  ac- 
cmes,  the  person  against  whom  the  same  ex- 
ists resides  in  the  state,  and  he  afterwards 
departs  from  the  state,  his  successive  ab- 
sences from  the  state  must  be  aggregated  to- 
gether and  deducted  from  the  whole  time 
which  has  elapsed  since  the  cause  of  action 
accrued,  and  the  balance  is  the  time  the  stat- 
ute of  limitations  has  run.  (Rogers  v.  Hatch, 
44  Cal  280  ) 

Cited  66  Cal.  205;  8  Mont.  273. 

242.  If  the  statute  of  limitations  has  been 
set  in  motion  by  a  departure  from  the  state, 
and  is  then  interrupted  by  a  return,  it  com- 
mences running  again  by  a  second  absence 
from  the  state.  (Rogers  v.  Hatch,  44  Cal. 
280.) 

243.  The  absence  of  a  mortgagor  from  the 
state  stops  the  running  of  the  statute  of 
limitations  as  to  him,  but  not  as  to  subse- 
quent lienfaolders.    (Watt  v.  Wright,  66  Cal. 

244.  The  liability  of  the  principal  to  reim- 
burse a  surety  for  payment  of  the  original 
debt,  not  being  founded  upon  an  instrument 
in  writing,  is  barred  in  two  years  from  the 
date  of  such  payment ;  and  although  the  lia- 
bility of  another  surety,  for  contribution  to 
his  cosurety  who  has  paid  the  debt,  may  be 
kept  alive  by  the  absence  of  such  other  surety 
from  the  state,  such  absence  does  not  extend 
the  time  witliin  which  an  action  may  be 
brought  by  him  against  the  principal  upon 
payment  to  his  cosurety  of  his  contributive 
share  of  the  principal  debt.  (Stone  v.  Ham- 
mell,  83Cal.547.) 

245.  The  defendant  8.  pleaded  the  statute 
of  limitations.  Held,  as  the  note  was  exe- 
cuted in  the  state  of  Nevada,  and  there  is  no 
pretense  that  the  defendant  openly  visited 
Califomia  more  than  two  years  before  the 
commencement  of  the  action,  the  court  be- 
low properly  found  against  the  defendant  as 
to  the  mir  of  the  statute.  (Lang  v.  Specbt, 
62  Cal.  145.) 

246.  Suit  commenced  January  8, 1859,  on  a 
note  executed  in  New  York,  and  due  January 
1, 1866.  Defendant  not  in  this  state  when 
the  cause  of  action  accrued,  but  arrived  here 
March  28, 1856,  and  remained  until  June  20. 
1856,  from  which  time  he  was  absent  until 
February  14, 1857.  Plaintiff  resided  in  New 
York,  and  was  fully  informed  of  the  move- 
ments of  defendant.  Some  evidence  tending 
to  show  that  defendant  came  to  this  state  in 
1856,  for  a  temporary  business  purpose,  in- 
tending to  return  to  New  York  and  form  & 
partnership,  according  to  previous  arrange- 
ment. Defense,  statute  of  limitations  of  two 
years.  Held,  that  the  case  is  within  the  stat- 
ute, and  that  the  statute  commenced  running 
on  the  arrival  of  the  defendant  here  in 
March,  1866,  there  being  no  fraud  or  conceal- 
ment on  the  part  of  defendant,  and  his  pres- 
ence here  between  March  and  June  being 
open  and  public,  and  sufficient  for  the  com- 
mencement of  a  suit.  (Palmer  v.  Shaw,  10 
Cal.  93.) 

247.  The  word  "return"  used  in  the  twenty- 
second  section  of  the  Limitation  Act  of  18C0, 
is  held  by  the  authorities  to  apply  as  well  to 
persons  coining  from  abroad  as  to  the  citiiens 
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of  the  oonntry  going  abroad  for  a  temporary 
purpose  and  then  returning.  But  the  coming 
from  abroad  mast  not  be  clandestine,  and 
with  an  intent  to  defraud  the  creditor,  by 
setting  the  statute  in  operation  and  then  de- 

esrting.     (Palmer  v.  Shaw,  16  Cal.  93.) 
it(^  44  Cal.  282;  3  Mont.  273;  1  Utah,  182. 

248.  The  general  language  of  section  1  of 
the  Limitation  Act  of  1^,  that  actions  in  the 
cases  therein  named  "  can  only  be  com- 
menced within  two  years  from  the  time  the 
cause  of  action  has  accrued,  or  shall  accrue," 
is  controlled  and  limited  by  the  twenty-sec- 
ond section  of  the  Limitation  Act  of  1850,  re- 
specting the  effect  of  absence  from  the  state. 
(Palmer  v.  Shaw,  16  Cal.  93.) 

249.  Statute  of  limitations  of  Vermont  de  - 
ducts  from  the  time  fixed  to  sue  on  a  judg- 
ment all  the  time  the  defendant  may  be  ab- 
sent from  that  state,  unless  he  has  left  attach- 
able property  to  satisfy  the  judgment;  and  by 
the  construction  of  the  statute,  given  to  it  bv 
the  courts  of  that  state,  it  means  that  such 
attachable  property  must  be  sufficient  to 
satisfy  the  judgment.  (Nelson  v.  Nelson,  6 
Cal.^.) 

Cited  10  Cal.  374. 

Absence  from  state  of  part  of  several  joint 
debtors.    See  ante,  98. 

Absence  from  state  should  be  averred.  See 
ante,  117. 

5.  Subsequent  Disabilitiea. 

280.  Where  person  who  could  have  main- 
tained action  to  recover  her  interest  in  land 
daring  ber  lifetime  dies,  the  running  of  the 
statute  of  limitations  is  not  suspended  during 
the  minority  of  one  who  claims  the  property 
ander  the  decedent.  (Alvarado  v.  Nordholt, 
96  Cal.  116.) 

251.  Where  a  person  in  whose  favor  a  cause 
of  action  for  the  recovery  of  real  estate  exists, 
and  who  is  under  no  disability,  dies,  the  stat- 
ute of  limitations  does  not  cease  runnine 
against  those  to  whom  the  property  is  devised 
or  descends,  notwitbstandug  their  disability 
at  that  time.  (McLeran  v.  Benton,  73  Cal. 
829.) 

Cited  96  Gal.  128. 

_  252.  By  common  law,  when  the  statute  of 
limitations  begins  to  run,  a  subsequent  dis- 
ability, as  deaun  of  the  party  bound,  ete.,  does 
not  stop  it.  But  this  doctrine  has  no  applica- 
tion where  judgment  is  obtained  against  an 
intestate  in  his  lifetime  and  no  execution 
levied.  In  such  case  the  judgment  creditor 
being  prevented  bv  the  statute  from  suing 
after  tne  death  of  the  debtor,  the  stetute 
ceases  to  run  until  presentation  of  the  claim 
to  the  administrator.  (Quivey  v.  Hall,  19 
Cal.  97.) 
Sacoessiye  absences.    See  ante,  YIII,  4. 

IX.  Ifhat  Prevents  Bnnniiiff  of  Statute. 

t.  ExMence  of  Ptrtou  Compottnt  to  Suo,  Hocot- 

tit/  of. 

253.  The  clause  in  the  statute  of  limitations 
which  provides  that  civil  actions  snail  be  com- 
menced within  certein  periods  prescribed 
"after  the  cause  of  action  snail  have  accrued," 
does  not  imply,  in  addition,  the  existence  of  a 
person  legally  competent  to  enforce  it  by  suit. 


The  statute  must  run  in  all  cases  not  therein 
expressly  excepted  fro:n  its  operation. 
(IVnan  v.  Walker,  36  Cal.  634,  cited  67  Cal. 
180,  181;  Hiberuia  etc.  Soc.  v.  Conlin,  67 
Cal.  178.) 

2.  Bankruptcy. 

254.  Where  the  right  to  maintain  an  action 
on  a  note  or  other  demand  has  been  sus- 
pended by  the  pendencv  of  bankruptcy  pro- 
ceedings in  the  case  of  the  debtor,  the  period 
of  such  suspension  is  not  to  be  counted  as 

gart  of  the  time  prescribed  by  the  statute  of 
mitations  to  bar  the  action.  (Hoff  v.  Fun- 
kenstein,  64  Cal.  233;  Goldtree  v.  Funken- 
stein,  64  Cal.  694.) 

3.  injunction,  Stay^  of  frocoodinga,  or  Judgmont 
in  Cjoctmont 

256.  The  running  of  the  statute  in  an  action 
for  procuring  the  levy  of  an  execution  on  a 
satisfied  jud([ment  is  not  suspended  by  injunc- 
tion proceedings  restraining  the  enforcement 
of  the  execution.  (Wood  v.  Carrey,  67  Cal. 
208.) 

266.  An  order  staying  proceedings  upon  a 
judgment  and  order  of  sale  does  not  operate 
to  suspend  the  running  of  the  statute  of 
limitations  for  the  enforcement  of  the  judg- 
ment. (Cortes  V.  Superior  Court,  86  Cal. 
275.) 

Cited  92  Cal.  397. 

267.  Judgment  in  ejectment  does  not  create 
new  estate  or  vest  a  new  title  in  the  plaintiff 
so  as  to  interrupt  the  running  of  the  statute 
of  limitations,  where  it  has  begun  to  run .  An 
actual  entry  is  necessary  to  stop  the  running 
of  the  statute.  ((Carpenter  v.  Natoma  eto. 
Min.  Co.,  63  Cal.  616.) 

Suspension  of  running  of  time  for  issuance 
of  execution.    See  Executions,  I,  3. 

Suspension  of  powers  of  executor,  effect  on 
limitations.    See  Executions,  12. 

Limitation  on  bonds  where  statute  suspends 
right  of  action.   See  Constitutional  Law,  355. 

Injunction  does  not  suspend  limitation. 
See  Executions,  14. 

4.  Mppoal. 

268.  The  mortgage  in  question  was  executed 
on  the  8d  of  September,  1878,  to  secure  a 
promissory  note  which  matured  one  year 
thereafter.  The  present  action  to  foreclose 
the  mortgage  was  commenced  on  the  25th  of 
March,  1880.  On  the  19th  of  August,  1880,  the 
plaintiff  asked  leave  to  amend  her  complaint 
so  as  to  obtain  a  reformation  of  the  mortgatre 
and  its  foreclosure  as  reformed.  The  court 
refused  to  allow  the  amendment,  and  ren- 
dered judgment  for  the  defendants.  The 
judgment  was  reversed  on  appeal  on  the  28th 
of  March,  1883,  and  the  amended  complaint 
was  filed  on  the  11th  of  May,  1883.  Held,  that 
pending  the  appeal  the  statute  of  limitations 
did  not  run  against  the  right  of  the  plaintiff 
to  have  the  mortgage  reformed,  and  that  the 
amended  complaint  should  be  treated  as  filed 
as  of  the  date  of  the  application  therefor. 
(Hutchinson  v.  Ainsworto,  73  Cal.  462.) 

5.  Agreomonfs  not  to  Suo. 

260.  If  partj  enters  into  valid  agreement, 
in  writing,  with  the  defendant,  not  to  sue 


Digitized  by 


Google 


2634 


STATUTE  OP  LIMITATIONS,  IX,  5-7. 


npon  a  particnlar  demand  which  he  holds 
until  the  happening  of  a  particular  event, 
the  running  of  the  statute  is  suspended  until 
the  event  occurs.  (Smith  v.  I^wrence,  38 
Cal.  24.) 

260.  To  make  such  wreement  valid  it  is 
not  necessary  that  the  debtor  should  sign  it. 
(Smith  V.  Lawrence,  38  Cal.  24. ) 

Suspension  of  statute  by  written  stipula- 
tion.   See  ante,  VIII,  4. 

Susjwnsion  by  agreement  of  parties  to  con- 
tract.   See  ante,  91. 

Statutes  suspend  limitations  on  city  bonds, 
when.    See  ante,  103, 104. 

8.  Death,  Cthet  on;  Running  of  Statirto  Ponding 
Adminittratiott. 

261.  There  is  no  provision  made  in  the  stat- 
ute excepting  from  its  operation  a  case  where 
the  party  who  would  have  been  entitled  to  sue 
dies  before  the  cause  of  action  has  accrued. 
(Tynan  v.  Walker,  36  Cal.  634.) 

262.  In  such  case  the  person  interested  in 
his  estate — his  creditors,  heirs,  and  devisees 
— have  the  full  time  allowed  bv  the  statute 
(six  months)  to  obtain  a  grant  of  administra- 
tion and  commence  an  action.  (iSrnan  v. 
Walker,  35  Cal.  634.) 

263.  Death  of  mortgagor  before  the  accrual 
of  the  cause  of  action  does  not  affect  the  run- 
ning of  the  statute  of  limitations.  (Hibemia 
etc.  Soc.  V.  Conlin.  67  Cal.  178.) 

264.  B.,  being  seised  of  certain  lands,  shortly 
before  his  death,  which  occurred  April  6, 1854, 
placed  W.  in  possession  under  him.  In  Octo- 
ber, 1854,  W.  made  entry  and  claim  of  said 
lands  as  his  own,  and  thereafter,  under  said 
claim,  held  the  undisturbed  possession  of  the 
same  for  more  than  twelve  years.  On  the 
fifth  day  of  October,  1866,  T.  was  appointed 
administrator  of  the  estate  of  B.,  and  on  the 
eighth  day  of  November  following  brought 
ejectment  against  W.  to  recover  the  posses- 
sion of  said  lands,  to  which  action  W.  meaded 
the  statute  of  limitations  in  bar.  Held,  that 
the  plea  was  well  taken,  and  the  action  was 
barred.    (Tynan  v.  Walker,  36  Cal.  634. ) 

Death,  subsequent  disabilities.  See  ante, 
VIII,  6. 

265.  The  statute  of  limitations,  as  a  rule, 
does  not  begin  to  run  when  no  administration 
exists  on  the  estate  of  the  deceased  at  the 
time  the  cause  of  action  accrued.  (Smith  v. 
Hall,  19  Cal.  85.) 

266.  Where  D.  had  a  running  account  with 
L.  from  1838  to  1849,  at  which  time  L.  died 
intestate,  and  no  administration  was  had  on 
his  estate  until  1867,  and  D.,  within  one  year 
after  the  granting  of  letters  of  administra- 
tion, commenced  his  suit  on  said  account 
against  the  estate,  held,  that  the  suit  was 
commenced  in  time.  (Danglada  v.  De  la 
Ouerra,  10  Cal.  386.) 

Cited  19  Cal.  86. 

267.  The  fact  that  a  long  period  intervened 
between  the  death  and  the  administration 
taken  on  the  estate  can  make  no  difference. 
(Danglada  v.  De  la  Ouerra,  10  Cal.  386.) 

268.  The  allowance  and  approval  of  a  claim 
against  the  estate  of  a  deceased  person  by 
the  administrator  and  judge  stops  the  run- 


ning of  the  statute  of  limitations  iwainst  the 
claim.    ( Wise  v.  Williams,  88  Cal.  80.) 

269.  After  a  claim  founded  upon  a  note 
secured  by  a  mortgage  has  been  duly  pre- 
sented to  the  personal  representative  of  a  de- 
ceased mortgagor,  and  allowed  and  approved, 
the  right  of  the  mortgagee  to  maintain  an  ac- 
tion to  foreclose  the  mortgage  is  not  affected 
by  the  statute  of  limitations  pending  the  pro- 
ceedings for  the  settlement  of  the  estate  of 
the  mortgagor,  ((xerman  Sav.  etc.  Soc.  v. 
Hutchinson,  68  Cal.  52.) 

Cited  72  Cal.  648. 

270.  The  statute  of  limitations  does  not 
run,  while  the  administration  is  pending  and 
unsettled,  as  to  a  claim  against  an  estate 
which  has  been  allowed,  nor  as  to  a  judgment 
which  has  been  recovered  against  an  adminis- 
trator or  an  executor  for  a  debt  of  the  estate. 
(Estate  of  Schroeder,  46  Cal.  305.) 

Cited  86  Cal.  153. 

271.  Until  the  entry  of  a  decree  discharg- 
ing the  executor  or  administrator  the  admin- 
istration of  the  estate  is  still  pending,  and 
until  then  (under  section  1569  of  the  CJode  of 
Civil  Procedure)  no  claim  against  the  estate 
which  has  been  presented  and  allowed  is 
affected  by  the  statute  of  limitations.  (Dobs 
V.  Dobs.  60  Cal.  256.) 

Cited  63  Cal.  475;  72  Cal.  648. 

Su8i>ension  of  statute  on  judgment  pending 
administration.    See  ante,  Y III,  5. 

Actions  on  claims  against  estate.  See  Es- 
tates of  Deceased  Persons,  VI,  8. 

Death,  effect  of  on  pending  action.  See 
Estates  of  Deceased  Persons,  217. 

Action  against  executor  when  not  barred. 
See  Executors  and  Administrators,  VII,  3,  a. 

Statute  pending  settlement  of  estate,  bee 
Estates  of  Deceased  Persons,  198. 

Effect  of  statute  on  an  application  for  sale. 
See  Estates  of  Deceased  Persons.  342,  et  seq. 

Statute  before  substitution  of  administra- 
tor.   See  Executors  and  Administrators,  310. 

7.  Fraud. 

272.  Statutes  of  limitations  are  intended  to 
prevent  the  assertion  of  stale  claims,  which 
It  may  be  difiBcult  or  impossible  to  defeat  by 
furnishing  the  requisite  proof,  owing  to  the 
lapse  of  time ;  ana  also  proceeding  upon  the 
presumption  of  payment.  They  are  not  in- 
tended to  protect  a  party  who,  by  a  fraudu- 
lent concealment,  has  delayed  the  assertion 
of  a  right.    (Kane  v.  Cook,  8  Cal.  449. ) 

273.  Where  the  plaintiff  filed  a  bill  in 
equity  in  1862  to  set  aside  a  sale  of  land 
made  in  1835,  on  the  ground  of  fraud,  held, 
that  his  right  to  recover  would  be  barred  by 
ten  years'  prescription  under  the  Mexican 
law,  and  that  the  full  period  having  run,  he 
could  not  recover.  (Domingues  v.  Domin- 
gues,  7  Cal.  424.) 

274.  Where  relief  is  sought  on  the  ground  of 
fraud  the  statute  of  limitations  does  not  com- 
mence running  until  the  discovery  of  the 
fraud.    (Currey  v.  Allen,  34  Cal.  264.) 

276.  An  action  for  relief  on  the  ground  of 
fraud  may  be  commenced  at  any  time  within 
three  years  after  a  discovery  of  the  facts  con- 
stituting the  fraud,  or  of  facts  sufficient  to 
put  a  person  of  ordinary  intelligence  and 
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prndence  on  inquiry.    (Boyd  t.  Blankman, 

2i»  Cal.  19.) 

Cited  34  Cal.  238;  71  Cal.  629,  630. 

276.  If  a  indgtnent  removing  an  allied 
cloud  on  title  to  real  estate  is  obtained  by 
fraudulent  practices,  and  the  defendants  do 
not  reside  in  tbe  state,  they  may  maintain  an 
action  to  set  aside  the  judgment,  and  have 
their  title  to  tbe  land  established  -within  three 
years  after  their  discovery  of  tbe  facts  consti- 
tuting their  cause  of  action,  and  the  case  is 
not  stale  because  twelve  years  may  have 
elapsed  before  suit  was  commenced.  (Hayden 
T.  Hayden,  46  Cal.  337.) 

277.  Tbe  clause  in  the  seventeenth  section 
of  the  statute  of  limitations,  providing  that 
an  action  fur  relief  on  the  ground  of  fraud 
shall  not  be  deemed  to  have  accrued  until  tbe 
discovery  of  tbe  facts  constituting  the  fraud, 
is  applicable  to  constructive  fraud  as  well  as 
fraud  in  fact.  (Boyd  v.  Blankman,  29  Cal. 
19.) 

_  278.  For  the  purposes  of  the  statute  of 
limitations,  if  the  means  of  knowledge  exist, 
and  the  circumstances  are  such  as  to  put  the 
party  on  inauiry,  he  must  be  held  to  have 
had  knowleage.  Therefore,  where  the  fact 
that  defendants  were  stockholders  was  shown 
by  tbe  books  of  the  company,  a  person  who 
advanced  money  to  the  company  must  be 
held  to  have  had  knowledge  of  the  facts  upon 
which  the  defendant's  liability  was  created. 
(Moore  v.  Boyd,  74  Cal.  167.) 
Cited  90  Cal.  67. 

279.  A  party  seeking  to  avoid  tbe  bar  of 
tbe  statute  on  account  of  undiscovered  fraud 
must  show  that  he  used  due  diligence  to  de- 
tect it,  and  should  state  vhen  any  particular 
discovery  was  made,  what  it  was,  and  why  it 
was  not  made  sooner,  and  will  be  presumed 
to  have  known  what,  with  reasonable  dili- 
gence, he  might  have  ascertained  concerning 
the  fraud  of  which  he  complains,  but  where 
the  complaint  states  facts  showing  that  tbe 
relations  of  the  parties  are  such  as  would 
naturally  inspire  trust  and  confidence  on  the 
part  of  tbe  plaintiff  in  tbe  defendant,  and 
that  be  relied  upon  the  defendant's  repre- 
sentations without  knowledge  or  reason  to 
suspect  that  a  fraud  was  being  practiced  upon 
him,  and  nothing  appears  to  nave  put  him 
on  inquiry,  he  cannot  be  presumed  to  have 
known  any  thing  concernins  it  prior  to  the 
actual  discovery  of  the  frauo.  (Lataillade  v. 
Orefia,  91  Cal.  566.) 

280.  An  order  setting  aside  a  homestead, 
in  insolvency  proceedings,  being  a  matter 
of  public  record,  tbe  plaintiff  was  charged 
with  notice  thereof,  and  ignorance  of  the 
fraud  in  the  procurement  of  the  order  setting 
aside  the  homestead  will  not  stay  the  run- 
ning of  the  statute.  (Hecbt  t.  Slaney,  72 
Cal.  363.) 

Cause  of  action  accrues  at  discovery  of 
fraud.    See  ante,  VI,  1. 

281.  Conceding  that  subdivision  4  of  sec- 
tion 838  of  the  Code  of  Civil  Procedure,  pro- 
viding that  actions  for  relief  on  the  ground  of 
fraud  must  be  commenced  within  three  years 
after  tbe  discovery  of  tbe  fraud,  does  not  ap- 
ply to  actions  of  that  nature  in  relation  to 
Kal  property,  then  the  limitations  affecting 


such  actions  are  to  be  determined  by  the 
rules  of  equity,  which  are  substantially  the 
same.    (DuS  v.  Duff,  71  Cal.  613.) 

282.  An  equitable  action  to  set  aside  a 
fraudulent  deed  of  real  estate,  when  the 
effect  would  be  to  restore  the  possession  to 
the  defrauded  party,  is  an  action  for  the  re- 
covery of  real  estate,  and  governed  by  the 
statute  of  limitations  applicable  to  such  ac- 
tions. ((Tity  of  Oakland  v.  Garpentier,  13 
Cal.  640.) 

Cited  65  Cal.  405 ;  71  Cal.  529. 

283.  Tbe  judgment  creditor  who  has  re- 
ceived a  sheriff's  deed  of  the  debtor's  land 
may  brine  an  action  to  cancel  a  fraudulent 
deed  of  the  same  made  by  the  debtor  before 
judgment,  at  any  time  within  three  years 
after  the  execution  and  delivery  of  tbe 
sheriff's  deed.  (Hager  v.  Bbindler,  29  Cal. 
47.) 

Cited  32  Cal.  263. 

284.  An  action  by  an  administrator  to  re- 
cover back  real  estate  conveyed  by  the  dece- 
dent in  his  lifetime  for  the  purpose  of  defraud- 
ing his  creditors  may  be  commenced  within 
three  years  after  the  creditors  recover  judg- 
ment against  the  estate.  (Forde  V.  Exempt 
Fire  C!o.,  60  Cal.  299.) 

Cited  85  Cal.  548. 

285.  The  limitation  of  actions  for  relief  on 
the  ground  of  fraud  to  three  years  after  the 
discovery  of  the  fraud  alleged  does  not  appl 
to  an  action  to  set  aside  and  cancel  a  convey- 
ance upon  the  ground  that  it  is  a  cloud  upon 
the  title  of  the  plaintiff,  even  if  the  court  is 
asked  to  set  aside  the  conveyance  because  it 
was  made  to  defraud  a  creditor.  (Stewart  v. 
Thompson,  32  Cal.  260.) 

Cited  3  Wash.  511. 

286.  One  on  whose  relation  an  action  is 
brought  in  the  name  of  the  state  to  cancel  a 
patent  on  tbe  ground  of  fraud  is  not  the 
"  aggrieved  party"  within  the  meaning  of 
section  338  of  the  Code  of  Civil  Procedure, 
which  provides  that  a  cause  of  action  on  the 
grouna  of  fraud  is  not  to  be  deemed  to  have 
accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud ;  and 
an  averment  that  tbe  fraud  was  not  known 
to  the  relator  until  within  tbe  past  two  years 
is  not  suflacient  to  prevent  the  bar  of  tbe  stat- 
ute. (People  ex  rel.  Eadie  v.  Noyo  Lumber 
Co.,  99  Cal.  456.) 

Action  by  state  to  cancel  patent  for  fraud. 
See  ante,  VI,  1. 

287.  The  action  was  brought  to  recover 
damages  alleged  to  have  been  sustained  by 
the  plaintiff  on  account  of  the  wrongful  and 
fraudulent  acts  of  the  defendants  in  attempt- 
ing to  deprive  him  of  certain  land  belonging 
to  him.  On  a  review  of  the  facts  alleged  in 
the  complaint,  held,  that  the  action  was 
barred  by  tbe  statute  of  limitations.  (Bay- 
nor  V.  Mintcer,  72  Cal.  685.) 

288.  Tbe  action  was  brought  by  a  judgment 
creditor  of  an  insolvent  to  establish  and  en- 
force a  constructive  trust  as  against  him  in 
certain  land,  which  had  been  set  aside  to  him 
in  the  insolvency  proceedings  as  a  home- 
stead, on  the  ground  that  the  same  was  not 
a  valid  homestead  when  the  order  setting  it 
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aside  vas  made,  and  that  the  court  was  in- 
duced to  make  the  order  through  the  fraudu- 
lent representations  of  the  defendant  that  it 
was  a  homestead.  The  complaint  alleged 
that  the  plaintiff  had  no  notice  of  the  ordfer, 
or  of  the  fraud  of  the  defendant  until  about 
two  -years  prior  to  the  commencement  of  the 
action.  Held,  that  the  statute  of  limitations 
commenced  to  run  against  the  action  from 
the  time  of  the  termination  of  the  insolyency 
proceedings,  and  barred  the  same  at  the  ex- 
piration of  four  years.  (Hecht  v.  Slaney,  72 
Gal.  363.) 

289.  If  one  who  haa  a  mortgage  upon  a  tract 
of  land  leaves  the  same  with  another  who 
has  a  subsequent  mortgage  upon  the  same 
land,  and  makes  bim  his  attorney  in  fact, 
with  knowledge  of  such  subsequent  mort- 
gage, with  power  to  demand,  collect,  and  re- 
ceive the  monthly  interest,  but  without  anv 
power  or  any  instructions  to  enforce  the  col- 
lection of  the  mortgage,  and  without  the  at- 
torney in  fact  nndertaking  the  trust  of  en- 
forcing the  collection  of  the  mortgage,  and 
while  in  the  hands  of  the  attorney  in  fact  the 
mortga^  becomes  barred  by  the  statute  of 
limitations,  the  attorney  in  fact  has  not  been 
guilty  of  such  fraud  as  will  preclude  bim, 
when  made  a  party  to  a  suit  afterward 
brought  to  foreclose  the  mortgap;e,  from  tak- 
ing advantage  of  the  statute  of  limitations  to 
prevent  the  same  from  having  priority  over 
nis  subsequent  mortgage.  Had  the  attorney 
in  fact  undertaken  the  trust  and  assumed  the 
duty  of  enforcing  the  mortgage  by  legal  pro- 
ceedings, and  failed  to  do  so  until  it  was  barred 
by  the  statute  of  limitations,  he  would  have 
been  precluded  from  availing  himself  of  the 
statute  as  a  defense  in  a  suit  afterward 
brought  to  foreclose  it,  and  the  same  would 
still  be  entitled  to  priority  over  his  own  mort- 

?:age.    (Lent  v.  Shear,  26  Cal.  361.) 
Hted  33  Cal.  97;  36  Oal.  20;  42  Cal.  608. 

290.  An  action  commenced  more  than  foor 
years  after  the  maturity  of  a  note  and  mort- 
gage, executed  by  an  executrix  in  her  individ- 
ual capacity,  to  obtain  cancellation  thereof, 
and  to  recover  the  money  loaned  as  a  claim 
against  the  estate  of  the  decedent,  and  to  ob- 
tMn  subrogation  to  a  claim  of  a  third  person 
against  the  estate,  which  was  paid  by  tne  ex- 
ecutrix with  the  money  loaned,  the  complaint 
alleging  that  the  loan  was  induced  by  false 
and  fraudulent  representations  of  the  execu- 
trix that  abe  was  the  sole  owner  of  the  unen- 
cumbered land,  the  falsity  of  which  was  dis- 
covered within  three  years  before  the  com- 
mencement of  the  action,  is  not  an  action  for 
relief  upon  the  ground  of  fraud  within  the 
meaning  of  subdivision  4  of  section  338  of  the 
Code  of  Civil  Procedure,  and  is  barred  by 
section  337  of  the  same  code.  (Clausen  v. 
Meister,  93  Cal.  555.) 

291.  The  real  cause  of  action  being  for  the 
recoverv  of  the  money  loaned  by  the  plain- 
tiff, and  the  other  relief  demanded  being  but 
incidental  thereto,  the  time  allowed  by  stat- 
ute within  which  to  commence  an  action  for 
the  recovery  of  the  monej  cannot  be  ex- 
tended by  alleging  the  discovery  of  facts 
which  in  equity  would  have  entitled  him  to 
look  for  its  repayment  to  other  security  than 
the  note  and  mortgage  received  at  the  time 


of  the  loan.  The  right  to  equitable  relief  was 
lost  when  the  bar  of  the  statute  attached  to 
the  note  and  mortgage.  (Clausen  v.  Meister, 
93  Cal.  555.) 

292.  Al  hough  an  action  is  for  an  account- 
ing, yet  where  the  grievance  complained  of  is 
that  defendant  knowingly  received  moneys  in 
trust  for  plaintiff,  and  appropriated  the  same 
to  his  own  use,  and  at  all  times  fraudulently 
concealed  from  plaintiff  the  fact  that  he  had 
received  such  moneys,  or  any  money  in  which 
plaintiff  had  an  interest,  the  case  is  one  for 
relief  on  the  ground  of  fraud  within  the 
meaning  of  the  statute  of  limitations,  and 
the  cause  of  action  does  not  accrue  until  dis- 
covery of  the  facts  constituting  the  fraud. 
(Lataillade  v.  Orefla,  91  Cal.  565.) 

293.  An  action  by  a  banking  corporation  to 
recover  from  a  defendant  a  sum  of  money 
paid  to  him  by  the  corporation  as  the  pur- 
chase price  of  certain  shares  of  the  capital 
stock  of  the  corporation,  and  for  an  account- 
ing for  profits  made  by  him  from  the  use  of 
the  money,  upon  the  ground  that  the  sale 
was  the  result  of  a  fraudulent  conspiracy  be- 
tween the  defendant  and  his  oodefendanta,  is 
an  action  for  relief  upon  the  ground  of  fraud, 
the  limitation  for  which  is  prescribed  by  sub- 
division 4  of  section  338  of  the  Code  of  Civil 
Procedure,  and  a  demurrer  to  the  complaint 
specifying  that  the  cause  of  action  is  barred 
by  other  sections  does  not  present  the  ques- 
tion whether  such  cause  of  action  is  barred 
by  subdivision  4  of  section  338  of  the  Code  of 
Cnvil  Procedure,  although  a  demurrer,  upon 
the  general  ground  that  the  action  is  barred 
by  the  statute  of  limitations,  without  naming 
any  particular  section,  might  be  sufficient. 
(Bank  of  San  Luis  Obispo  v.  Wickersham,  99 
Cal.  665.) 

294.  Where  three  persons  entered  into  a 
partnership  agreement,  by  the  terms  of 
which  the  partnership  was  to  be  kej>t  secret, 
and  plaintiff,  ignorant  of  the  existence  oi 
the  partnership,  sold  goods  to  one  of  the  firm 
individually  in  1864,  and  afterward,  in  1860, 
discovering  that  the  partnership  existed  in 
1854,  and  that  the  goods  went  to  the  uses  of 
the  concern,  brought  suit  against  the  three. 
Held,  that  this  agreement  to  keep  the  part- 
nership secret,  and  its  mere  concealment  from 
plaintitf,  do  not  amount  to  such  a  fraud  as  to 
avoid  the  statute  of  limitations.  (Soule  v. 
Atkinson,  18  Cal.  225.) 

Inducing  insane  man  by  fraud  to  execute 
deed.    See  ante,  VIII,  1. 

Fraudulent  representations  by  bailee  after 
refusal  to  deliver.    See  ante,  VI,  9. 

£95.  In  an  action  for  relief  on  the  ground  of 
fraud,  the  fraud  is  the  substantive  cause  of 
action,  and  not  the  discovery.  If,  therefore, 
the  plaintiff  alleges  the  fraud  to  have  been 
committed  more  than  three  years  before  the 
commencement  of  his  action,  his  cause  of  ac- 
tion is  barred,  and  his  complaint  is  demurra- 
ble. (Sublette  v.  Tinney,  9  Cal.  423. ) 
Cited  5  Col.  157,  268. 

296.  If  the  plaintiff  wishes  in  such  a  case 
to  bring  himself  within  the  exception  of  the 
statute  he  must  allege  the  fact  of  a  discovery 
of  the  fraud  at  a  period  bringing  him  within 
the  exception.  ( Sublette  v.  Tinney,  9  Cal  .423. ) 
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Cited  10  Gal.  481 ;  2S  Gal.  363 ;  29  Gal.  44 ;  30 
Cat.  444;  34  Gal.  258. 

297.  In  an  action  for  money  had  and  re- 
ceived, where  the  complaint  avera  receipt  of 
the  money  within  two  years,  and  the  answer 
denies  all  the  material  allegations  of  the  com- 
plaint, and  alleges  that  the  cause  of  action  is 
barred  by  the  statute  of  limitations,  the 
plaintiff  may  prove,  and  the  jury  may  take 
into  consideration,  any  evidence  of  conceal- 
ment of  facts,  misrepresentations,  deceit,  or 
other  facts  constitutug  fraud  on  the  part  of 
the  defendant  which  would  take  the  case  out 
of  the  statute,  though  the  complaint  contains 
no  averment  as  to  those  matters.  (Williams 
V.  Dennison,  94  Gal.  640. ) 

298.  In  an  action  commenced  in  1879  to  can- 
cel a  deed  executed  in  1873  the  complaint 
alleged  fraudulent  representations  upon  the 
part  of  the  grantee,  and  that  the  plaintiff  had 
no  recollection  or  knowledge  of  having  made 
the  conveyance,  but  had  seen  the  original 
deed,  and  it  bore  his  true  signature,  and  that 
be  was  first  informed  of  the  claim  of  the  de- 
fendant under  the  deed  within  thirty  days 
before  the  commencement  of  the  action. 
Held,  that  this  did  not  amount  to  an  aver- 
ment that  the  plaintiff  had  discovered  the 
iicts  constituting  the  fraud  within  three 
years  before  the  commencement  of  the  ac- 
tion, and  that  upon  the  face  of  the  complaint 
the  plaintiff  was  barred.  (Le  Boy  v.  Mulli- 
ken,  59  Gal.  281.) 

Fraud,  inexcusable  neglect.  See  Marriage 
and  Divorce,  242. 

Action  to  set  aside  judgment  for  fraud. 
8ee  Trust  Deeds,  II. 

Fraud,  effect  of  on  nuining.  See  Public 
Lands,  793. 

a.  Mistake 

299.  Where  it  appears  that  the  mistake  in 
the  declaration  of  trust  was  not  discovered 
until  an  attachment  was  levied  by  the  plain- 
tiff, lesa  than  three  years  before  the  com- 
mencement of  suit  and  the  filing  of  the 
complaint  of  intervention,  the  claim  of  the 
intervenor  to  have  the  declaration  revised  or 
reformed  is  not  barred  by  section  338,  sub- 
division 4,  of  the  Code  of  Civil  Procedure. 
(Ward  V.  Waterman,  86  Gal.  488.) 

300.  Two  tenants  in  common  of  a  tract  of 
land  containing  over  forty-eight  thousand 
acres,  for  the  purpose  of  making  a  partition, 
entered  into  an  agreement  for  the  division 
thereof  into  two  equal  parts,  and  for  the  in- 
terchange of  deeds,  so  that  each  would  own 
a  half  in  severalty.  In  pursuance  of  their 
agreement,  they  employed  a  survevor,  be- 
lieved by  them  to  be  competent,  wno  ran  a 
line  which  he  assured  them  divided  the  land 
into  halves.  The  cotenants  thereupon,  mu- 
tually relying  upon  the  assurance  of  the  sur- 
veyor, exchang^  deeds  in  accordance  with 
the  line  so  run.  The  line  did  not  divide  the 
land  in  halves,  but  included  in  that  conveyed 
to  the  ancestor  of  the  defendants  upwards  of 
five  hundred  acres  more  than  be  was  entitled 
to.  The  plaintiff,  who  was  the  heir  of  the 
other  cotenaut,  did  not  discover  the  mistake 
antil  thirteen  years  after  the  interchange  of 
deeds.  Since  that  time  the  land  had  been 
used  exclusively  for  grazing,  and  no  improve- 


ments had  been  placed  thereon  by  the  de- 
fendants. Held,  that  the  plaintiff  could 
maintain  an  action  to  reform  the  mistake  in 
the  conveyance,  and  that  the  statute  of  limita- 
tions did  not  commence  to  run  against  his 
right  until  the  discovery  of  the  mistake. 
(Breen  v.  Donnelly,  74  Cal.  301.) 

X.  Pleading  and  Practice  in  Belation  to. 
/.  Action  When  Commenced;  Effect  of  Amended 

or  Supplemental  Complaint  or  Bringing  in 

Mew  Parties. 

301.  A  suit  is  commenced  within  the 
Limitation  Act  of  1850  by  simply  filing  the 
complaint.  To  prevent  the  bar  of  the  statute 
no  other  proceeding  is  necessary.  (Sharp  v. 
Mi^uire,  19  Gal.  677.) 

Cited  21  Gal.  368;  34  Gal.  168. 

302.  The  filing  of  a  complaint  in  the  proper 
court,  without  the  issuance  of  a  summons 
thereon,  is  the  commencement  of  an  action 
within  the  terms  and  meaning  of  the  Limita- 
tion Act,  and  stops  the  running;  of  the  stat- 
ute. (Kmental  v.  San  Francisco,  21  Cal. 
351.) 

Cited  84  Cal.  166. 

303.  The  provision  in  the  General  Limita- 
tion Act  of  1850,  that  the  filing  of  the  com- 
plaint shall  be  deemed  a  commencement  of 
suit,  applies  to  that  act  only,  and  not  to  the 
Mechanics'  Lien  Act.  Under  this  latter  act, 
to  commence  a  suit  within  six  months  from 
the  expiration  of  a  credit  given,  a  complaint 
must  be  filed  and  a  summons  issued.  (Flan- 
dreau  v.  White,  18  Cal.  639.) 

Cited  19  Cal.  677;  28  Cal.  366,  468;  74  Cal. 

263. 

Actions,  when  commenced.  See  Pleading 
and  Practice,  YI. 

304.  The  time  to  which  the  statute  of 
limitations  runs  is  the  filing  of  the  original 
complaint.  The  filing  of  an  amended  com- 
plaint does  not  extend  this  time  up  to  the 
period  when  it  is  filed.  (Lorenzana  v. 
Camarillo,  45  Gal.  125.) 

306.  Where  the  action  was  trespass,  and  an 
amended  complaint  was  filed  for  the  purpose 
of  including  a  parcel  of  land  inadvertently 
omitted  from  the  original  complaint,  held, 
that  the  filing  of  the  original  complaint  did 
not  stop  the  statute  of  limitations  from  run- 
ning against  the  trespass  upon  the  omitted 
parcel.  (Atkinson  v.  Amador  etc.  Canal  Co., 
63  Cal.  102.^ 
Cited  68  Cal.  160. 

306.  If  a  complaint  on  a  judgment  is 
amended  so  as  to  state  a  cause  of  action  on  a 
promissory  note  the  action  on  the  note  is  not 
commenced  until  the  amended  complaint  is 
filed,  and  the  statute  of  limitations  on  the 
note  commences  running  at  the  time  last 
mentioned.  (Anderson  v.  Mayers,  60  Cal. 
525.) 

307.  When  an  action  is  brought  against 
an  administrator  fo '  the  return  of  articles 
pledged  to  the  decedent,  or  for  their  value, 
and  the  complaint  is  amended  by  striking 
out  the  prayer  for  their  return,  but  alleging 
the  same  facts  as  alleged  in  the  original  com- 
plaint as  the  foundation  of  the  action,  there 
18  no  change  in  the  identity  of  the  cause  of 
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action,  and  the  statute  of  limitatione,  aa  to 
actions  against  the  estates  oi  deceased  per- 
sons, runs  only  to  the  filing  of  the  original 
complaint.  (Vanderslice  t.  Matthews,  79 
Cal.  273.) 

308.  The  original  complaint  alleged  that,  by 
reason  of  injuries  inflicted  upon  the  plaintiff's 
son  by  the  defendant,  the  plaintiff  bad  been 
compelled  to  pay  certain  sums  of  money  for 
surgical  and  medical  attention,  etc.,  amount- 
ing in  the  aggregate  to  three  hundred  and 
sixty-nine  dollars.  The  complaint,  more  than 
four  years  after  the  cause  of  action  accrued, 
was  amended  so  as  to  allege  that  the  plaintiff 
paid  a  portion  of  the  said  amount,  imd  in- 
curred liability  for  the  balance  prior  to  the 
beginning  of  the  suit.  Held,  the  cause  of  ac- 
tion to  recover  the  sum  for  which  the  plain- 
tiff had  become  liable,  but  which  be  had  not 
paid,  was  barred  by  the  statute  of  limitations. 
(Meeks  t.  Southern  Pac.  B.  B.  Co.,  61  Oal. 
149.) 

309.  The  filing  of  a  supplemental  complaint 
in  an  action  to  foreclose  a  mortgage,  which 
contains,  in  addition  to  the  matters  stated  in 
the  original  complaint,  allegations  of  the  death 
of  the  mortgagor  and  the  appointment  of  his 
executors,  who  were  named  aa  defendants 
therein,  and  that  the  other  persons  who  were 
named  as  defendants  therein  claimed  an  in- 
terest  in  the  property  mortgaged,  and  which 
also  contains  an  express  waiver  of  recourse 
against  any  other  property  of  the  decedent,  is 
a  continuation  of  the  original  action,  and 
not  the  commencement  of  a  new  action,  and, 
where  the  original  action  was  commenced 
within  the  time  limited  by  section  337  of  the 
Code  of  Civil  Procedure,  the  cause  of  action 
stated  in  the  supplemental  complaint  is  not 
barred  by  the  provisions  of  tnat  section, 
though  the  time  therein  specified  had  expired 
before  the  filing  of  the  supplemental  com- 
plaint. (Hibernla  Savings  etc.  Soc.  v.  Wack- 
enrender,  99  CaL  603.) 

Belation  of  amendment,  where  complaint 
amended.    See  ante,  IX,  4. 

310.  In  ejectment  a  party  who  is  brought  in 
on  motion  of  the  plaintiff  as  an  additional 
defendant,  after  the  suit  has  been  pending  a 
long  time,  may  claim  the  benefit  of  the  stat- 
ute of  limitations  up  to  the  day  he  is  made  a 

arty.    (Lawrence  v.  Ballou,  50  Cal.  258.) 
ted  68  Gal.  161 ;  63  Cal.  119. 

2.  Delajr  Lttt  than  Statutory  Period. 

311.  Where  an  express  statute  of  limitations 
applies  to  a  suit  in  equity,  mere  delay  to  com- 
mence the  suit  for  a  period  lees  than  that  of 
the  statute  is  never  a  reason  for  dismissing  it. 
(Lux  T.  Haggin,  69  Oal.  255.) 

312.  In  action  to  recover  possession  of  land, 
where  the  plaintiff  asserts  no  equitable  rights, 
the  statute  of  limitations,  and  not  the  doc- 
trine of  laches,  generally  furnishes  the  rule  by 
which  to  determine  whether  the  delay  to  as- 
sert the  right  is  fatal  to  the  action.  (Ansar 
v.  Miller,  90  Cal.  842.) 

3.  Duty  to  Rocognizo  Defonao;  Wairor  of. 

313.  The  defense  of  the  statute  of  limita- 
tions is  aprivil^e  personal  to  the  debtor,  and 
whenever  in  any  l^;al  proceeding  it  is  invoked 


E^. 


b^  the  debtor  the  court  is  compelled  to  recog- 
nize it  as  a  defense.  (Bates  v.  Gregory,  §9 
Oal,  387.) 

314.  If  the  defendant  pleads  the  statute  of 
limitations,  and  the  court  finds  an  adverse 
possession  of  five  years,  the  supreme  court 
will  not  presume  that  the  defense  of  the  stat- 
ute was  waived,  unless  the  record  shows  such 
waiver.    (Vassault  v.  Seitz,  31  Cal.  225.) 

315.  The  defense  of  the  statute  of  limita- 
tions is  a  personal  privilege  of  the  debtor  which 
he  may  assert  or  waive  at  his  option.  (Grat- 
tan  V.  Wiggins,  23  Oal.  16.) 

Cited  68  CeX.  218. 

Waiver  of  sUtute.    See  ante,  VIII,  4. 

Debtor  may  waive  as  against  attachment 
creditor.    See  Beformation  of  (Contracts,  40. 

Statute  of  limitations  is  waived  unless  taken 
advantage  of.    See  post,  X,  4. 

Instructions  excluding  defense  of.  See  In- 
structions, 93. 

4.  Flooding  of  Statuto. 

S16.  On  demurrer  to  a  complaint,  founded 
upon  the  statute  of  limitations,  if  the  com- 
plaint fails  to  show  whether  the  contract  in 
suit  was  verbal  or  in  writing,  it  will  be  pre- 
sumed to  have  been  in  writing  for  all  thepur> 
poses  of  the  demurrer.  (Miles  v.  Thome,  38 
Cal,  335.) 
Cited  46  Cal.  13;  68  Cal.  891;  76  Oal.  256;  77 

Cal,  336;  85  Cal.  182. 

817,  A  complaint,  showing  money  to  have 
been  loaned  at  a  date  sufficientiy  remote  to 
admit  of  the  running  of  the  statute  of  limita- 
tions, does  not  raise  a  presumption  that  the 
statute  has  nm.  If  the  allegation  is  consist- 
ent with  the  supposition  that  the  debt  is  not 
barred  by  reason  of  a  promise  in  writing,  or 
written  acknowledgment  of  the  debt,  the  de- 
fense must  be  raised  by  answer.  (Ourtiss  v. 
iEtna  L.  Ins.  Co.,  90  Oal.  245.) 

318.  The  right  to  interpose  the  plea  of  the 
statute  of  limitations  is  waived,  unless  taken 
advantage  of  by  demurrer  or  answer.  (Bea- 
nin  V,  Justice's  Ckinrt,  76  Oal.  263;  Grattan  v. 
Wiggins,  23  Oal.  16,  cited  68  Cal,  213;  People 
ex  rel.  Harbor  Ommrs.  v.  Broadway  Wharf 
Oo,,  31  Oal.  33;  Kelley  y.  Kriess,  68  Cal.  210; 
Osment  v.  McElrath,  68  Oal,  466;  Lux  v. 
Haggin,  69  Oal.  255;  Gilbert  v.  Sleeper,  71 
Oal.  290,  294.) 

319.  Where  a  party  desires  to  avail  himself 
of  the  statute,  which  provides  that  no  action 
for  the  recovery  of  any  estate  sold  by  an 
executor  or  administrator  shall  be  main- 
tained by  any  heir  or  other  person  claiming 
under  the  deceased  testator  or  intestate,  un- 
less it  be  commenced  within  three  years  next 
after  the  sale,  he  must  plead  it.  The  objec- 
tion that  the  action  is  barred  cannot  be  taken 
to  the  admissibility  of  evidence  when  the 
statute  had  not  been  pleaded.  (Meeks  y. 
Hahn,  20  Cal  620.) 

Complaint  in  assumpsit,  when  demurrable 
because  of.    Bee  Assumpsit,  16. 

Allegation  as  to  time  of  discovery  of  fraud. 
See  Fraud,  117. 

320.  When  the  plea  of  the  statute  is 
claimed  as  a  mere  legal  right  it  must  be 
pleaded  in  the  first  instance,  and  has  no  day  of 
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grace  thereafter.  (Cooke  v.  Spears,  2  Cal. 
409.) 

Objection  not  apparent  on  face  of  com- 
plaint  must  be  taken  by  answer.  See  Quiet- 
ing Title,  28. 

Action  for  accoontintr,  atatnte  cannot  be 
taken  advantage  of  by  demurrer,  when.  See 
Partnership,  348. 

Objection  cannot  be  taken  by  demurrer, 
when.    See  Estates  of  Deceased  Persona,  236. 

Answer  setting  up,  BuflBciency,  objection, 
when  taken.    See  Appeals,  2337. 

Plea  of  atatnte  of  limitations,  when  sham. 
See  Pleading  and  Practice,  282. 

Evidence  of  adverse  possession  without  plea 
of  statute.    See  Trespass,  16. 

321.  It  is  not  error  for  a  court  to  refuse  per- 
mission to  set  up  the  statute  of  limitations 
after  answering  to  the  merits.     (Stuart  v. 
Lander,  16  Cal.  372.) 
Cited  90  Cal.  66;  1  Idaho,  N.  8..  268. 

822.  The  plea  of  the  statute  of  limitations 
is  not  favored  unless  in  aid  of  justice;  but 
the  court  should  allow  it  to  be  pleaded  at  any 
time  when  justice  will  be  attained  thereby. 
(Cooke  V.  Spears,  2  Cal.  409.) 

323.  Under  the  old  system  of  pleading  in 
actions  at  law  a  p«rty,  to  avail  himself  of  the 
statute  of  limitations,  was  required  to  plead 
it,  even  -where  it  appeared  upon  the  face  of 
the  declaration  that  the  limitation  prescribed 
by  statute  had  expired.  (Smith  y.  Kich- 
mond,  19  Oal.  476.) 

324.  In  equitable  suits  the  rule  was  other- 
wise. There,  if  it  appeared  upon  the  face  of 
the  bill  that  the  remedy  was  oarred,  the  de- 
fendant could  demur ;  and,  if  the  case  came 
within  any  of  the  exceptions  of  the  statute, 
it  was  necessary  to  aver  the  fact.  (Smith  y. 
Kichmond,  19  Cal.  476.) 

325.  Under  our  system  the  rule  is  the  same 
in  law  and  equity  |  and  if  it  appear  upon  the 
face  of  the  complamt  that  the  action  is  oarred, 
and  no  facts  are  alleged  taking  the  demand 
from  the  operation  of  the  statute,  the  com- 
plaint is  defective  and  demurrer  lies.  (Smith 
V.  Richmond,  19  Cal.  476.) 

Cited  20  Cal.  217;  68  Cal.  218;  77  Gal.  189; 

1  Idaho,  N.  S.,  267;  3  Mont.  271. 

^.  If  the  demand  be  in  truth  barred,  but 
the  fact  does  not  appear  upon  the  face  of  the 
complaint,  Vae  defense  must  be  made  in  the 
answer.  (Smith  v.  Richmond,  19  Cal.  476, 
cited  20  Oal.  626,  23  Cal.  353,  6  Col.  263, 
'Wise  y.  Williams,  72  Cal.  644 ;  Cameron  v. 
San  Francisco,  68  Cal.  390,  cited  72  Cal.  648.) 

327.  A  defendant  who  claims  the  benefit  of 
an  act  for  the  limitation  of  actions,  which 
applies  only  to  a  particular  class  of  cases, 
must  plead  it  specially.  A  plea  of  the  jgen- 
eral  statute  of  limitations  is  not  sufficient. 
(Howell  V.  Rogers,  47  Cal.  291.) 

Cited  86  Cal.  166;  7  Utah,  288. 

328.  A  defendant  relying  on  the  statute  of 
limitations  should  not  allege  matter  of  law, 
bat  the  facts  which  bring  him  within  the 
ttetute.    (Boyd  v.  Blankman,  29  Cal.  19.) 

329.  The  general  allegation  in  an  answer, 
that  the  action  is  barred  by  the  statute  pre- 
icrilnng  two  or  any  other  number  of  years  as 
the  limitation  fornringing  the  action,  is  not 


the  correct  method  of  pleadine  the  statute  of 

limitations.     (Schroeder  y.  Jabns,  27   Cal. 

274.) 

Cited  31  Cal.  393. 

390.  An  answer  stating  that  the  cause  of 
action  has  not  accrued  within  five  years  is 
sufficient  for  five  years,  and  for  any  period  of 
limitation  named  in  the  statute,  leas  than  five 
years.    (Boyd  v.  Blankman,  29  Cal.  19.) 

831.  A  plea  of  the  statute  of  limitations 
which  states  that  tiie  plaintiff  was  not  seised 
or  possessed  of  the  land  within  five  years 
before  the  commencement  of  the  action,  is 
fatally  defective  in  not  stating  that  neither 
plaintiff,  his  predecessor,  nor  grantor  was  thus 
possessed.    (Sharp  v.  Daugney,  33  Cal.  605.) 

332.  Such  plea  should  also  state  that  the 
defendant  has  been  for  five  years  before  the 
commencement  of  the  action  in  the  adverse 
possession  of  the  land.  (Sharp  v.  Daugney, 
83  Cai.  606.) 

333.  A  party  relying  upon  an  adverse  pos- 
session of  five  years  of  land  owned  by  himself 
and  the  adverse  party  as  tenants  in  common 
must  allege,  by  pleading  facts  from  which  it 
will  affirmatively  appear,  that  his  possession 
was  of  an  adverse  and  hostile  character, 
otherwise  his  possession  of  the  land,  though 
exclusive,  will  be  deemed  to  be  according  to 
his  right  and  in  support  of  the  title  in  com- 
mon.   (Lick  y.  Diaz,  30  Cal.  66.) 

Cited  94  Cal.  663. 

_  334.  An  answer  which  avers  that  "  if  plain- 
tiffs ever  had  any  right  or  title  to  their  claims, 
or  to  any  portion  thereof,  they  are  barred  by 
the  statute  of  limitations,  as  they,  the  de- 
fendants, have  been  in  the  quiet  and  peace- 
able possession  of  the  same  adversely  to  these 
plaintiffs  for  a  period  of  over  five  years,"  ie 
not  a  good  plea  of  the  statute  of  limitations. 
(Table  Mountain  Tunnel  Co.  y.  Stranahan,  81 
Cal.  387.) 
Cited  7  Utah,  238. 

336.  An  answer  in  ejectment  stating  that 
the  defendant  was,  when  the  suit  was  com- 
menced, is  now,  and  has  been  for  more  than 
five  years  immediately  prior  thereto,  the 
owner  of  and  aeised  in  fee,  and  entitled  to 
the  possession  of,  the  demanded  premises,  is 
not  a  plea  of  the  statute  of  UmitaUons.  (Mc- 
Creery  v.  Sawyer,  62  Oal.  267.) 

Cited  10  Col.  69. 

836.  If  the  plaintiff,  in  his  complaint  in 
ejectment,  relies  on  a  title  derived  from  the 
Mexican  government  and  confirmed  by  the 
United  States,  without  stating  the  time  of 
confirmation,  an  answer  which  sets  up  as  a 
defense  the  statute  of  limitations  is  good 
without  stating  that  the  Mexican  nant  was 
finally  confirmed  within  less  than  five  years 
next  before  the  commencement  of  the  action. 
(Anderson  v.  Fisk,  36  Cal.  626.) 

337.  In  an  action  for  the  value  of  services 
rendered  a  plea  which  does  not  aver  that  the 
cause  of  action  accrued  more  than  two  years 
before  the  commencement  of  the  action,  but 
only  that  the  services  contracted  to  be  ren- 
dered by  the  plaintiff  were  rendered  more 
than  two  years  before  action  brought,  is  in- 
sufficient as  a  plea  of  the  statute  of  limita- 
tions.   (Hartson  v.  Hardin,  40  Cal.  264.) 
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338.  When  the  complaint  states  a  cause  of 
action  for  goods  sold  and  delivered,  and  a  bill 
of  items  is  annexed  to  the  same  as  an  exhibit, 
with  the  date  of  each  item,  an  answer  which 
refers  to  the  exhibit,  and  avers  that  the  last 
item  only  is  within  two  years  previous  to  the 
commencement  of  the  action,  and  that,  ex- 
cept as  to  the  last  item,  "  no  action  has  ac- 
crued to  said  plaintiff  by  reason  of  the  matter 
mentioned  and  set  forth  in  said  complaint,  at 
any  time  within  two  ^ears  next  preceding  the 
commencement  of  this  action,"  is  a  good  an- 
swer of  the  statute  of  limitations  to  all  the 
items  except  the  last.  (Adams  v.  Patterson, 
35  Cal.  122.) 

839.  The  words  "preceding  the  commence- 
ment of  this  action"  in  such  answer  are 
equivalent  to  the  words  preceding  the  filing 
of  the  complaint.  (Adams  v.  Patterson,  3o 
Cal.  122.) 

340.  If  the  complaint  in  an  action  against 
an  administrator  avers  that  the  intestate 
received  plaintiff's  money  in  his  lifetime,  to 
keep  the  same  for  plaintiff  as  the  depositary 
thereof  until  the  same  should  be  demanded 
of  him,  and  that  the  money  remained  in  the 
intestate's  hands  at  the  time  of  his  death, 
subject  to  plaintiff's  order,  an  answer  which 
sets  up  as  a  defense  that  the  cause  of  act'on 
did  not  accrue  to  plaintiff  within  two  years 
text  before  the  death  of  the  intestate,  and 
that  the  same  is  barred  by  the  statute  of  lim- 
nations,  does  not  raise  any  issue  in  the  case. 
(Schroeder  v.  Jahns,  27  Cal.  274.) 

341.  The  statute  of  limitations  may  be 
pleaded  by  reference  to  the  appropriate  sec- 
tion. (Webber  v.  Clarke,  74  Cal.  11 ;  Hagely 
V.  Hagely,  68  Cal.  348,  cited  74  Cal.  17:  AI- 
hambra  Addition  Water  Oo.  v.  Richardson, 
72  Gal.  698;  Allen  t.  Allen,  96  Cal.  184.) 

342.  References  to  explanatory  sections  are 
unnecessary,    (Webber  v.  Clarke,  74  Cal.  11.) 

843.  The  defense  of  the  statute  of  limita- 
tions must  be  pleaded  either  by  alleging  Uie 
facts  constituting  the  defense,  or  by  a  general 
statement  that  the  cause  of  action  is  barred 
by  the  provisions  of  the  particular  section  of 
the  (3ode  of  Civil  Procedure  relied  upon,  giv- 
ing the  number  of  the  section,  and  its  sub- 
division, if  subdivided.  A  general  allegation 
that  the  cause  of  action  is  barred  by  chapter 
3.  title  2,  i>art  2,  of  the  code,  is  insufficient. 
(Manning  v.  Dallas,  73  Cal.  420.) 

344.  To  suit  on  an  account,  defendant 
averred  that  "each  and  everv  item  of  said 
account  prior  to  the  tenth  aay  of  March, 

1859,  is  barred  by  time ;  and  he  pleads  and 
relies  upon  the  statute  of  the  state  of  Cali- 
fornia entitled  '  An  act  defining  the  time  of 
commencing  civil  actions,'  approved  April  22. 

1860,  in  bar  of  any  recovery  m  said  action." 
Held,  that  this  plea  is  fatally  defective,  be- 
cause an  averment  of  a  conclusion  of  law; 
that  a  plea  of  the  statute  of  limitations  must 
aver  the  facts  which  brings  the  demand  with- 
in the  operation  of  the  statute.  (Caulfield  v. 
Sanders,  17  Cal.  669.) 

Cited  22  Cal.  168;  31  Cal.  196,  893:  36  (}al. 

126;  7  Utah,  238. 

346.  Where  a  demurrer  to  a  complaint,  on 
the  ground  that  the  cause  of  action  is  barred 
by  the  statute  of  limitations,  specifies  the 


particular  sections  npon  which  the  defendant 
relies  to  defeat  the  action,  only  the  sections 
specified  are  pleaded,  and  the  question  as  to 
whether  or  not  the  cause  of  action  is  barred 
by  any  other  section  or  sections  cannot  be 
considered.  (Bank  of  San  Luis  Obispo  y. 
Wickersham,  99  Cal.  656.) 

Pleading  by  reference  to  statute.  See  poet, 
364. 

846.  Where,  to  ejectment  on  a  patent  to 
plaintiffs  for  land  from  the  United  States, 
defendants  plead  possession  in  themselves 
and  the  parties  through  whom  they  claim  for 
five  years  before  the  commencement  of  the 
action,  on  the  4th  of  March,  1860,  but  ad- 
mitted the  issuance  of  the  patent  on  the  19th 
of  February,  1866,  held,  that  the  plea  is  of 
no  avail  because  the  admission  shows  plain- 
tiffs were  seised  of  the  premises  within  the 
five  years.    (Fremont  v.  Seals,  18  Oal.  433.) 

847.  Where  it  appears  on  the  face  of  the 
complaint  that  the  cause  of  action  is  barred 
by  the  statute  of  limitations  demurrer  lies. 
(Smith  ▼.  Hall,  19  Cal.  86,  cited  68  Cal.  213. 
6  Col.  90;  Sublette  V.  Tinney,  9  Cal.  423,  cited 
68  Cal.  213,  77  Cal.  311;  Mason  v.  Cronise, 
20  Cal.  211;  Cameron  v.  San  Francisco,  68 
Cal.  390,  cited  72  Cal.  648.) 

348,  Where  a  complaint  shows  prima  facie 
upon  the  facts  stated  that  the  claim  or  debt 
upon  which  suit  is  brought  is  barred  by  the 
statute  of  limitations,  the  defendant  may  take 
advantage  of  the  defect  by  demurrer.  But, 
when  tho  complaint  does  not  directly  show 
prima  facie  a  case  for  the  operation  of  the 
statute,  a  demurrer  cannot  bis  sustained  on 
this  ground.  This  is  the  chancery  rule,  under 
the  English  system,  and,  as  our  pleadings 
approximate  more  nearly  to  the  chancery 
than  the  common-law  form,  we  have  adopteil 
the  former.  (Baninger  v.  Warden,  12  Cal. 
811.) 

Cited  20  Cal.  217;  23  Cal.  363;  68  Cal.  213, 
391. 

349.  The  defense  of  the  statute  of  limita- 
tions cannot  be  taken  by  a  demurrer  to  the 
complaint,  unless  it  clearly  appears  there- 
from that  the  plaintiff's  cause  of  action  is 
barred.  (Wise  v.  Williams,  72  Cal.  544;  Ord 
V.  De  la  Guerra,  18  Cal.  67,  cited  68  CaL  301, 
82  Cal.  211,  90  Cal.  60;  Harmon  v.  Page,  62 
Cal.  448,  cited  72  Cal.  648.  77  Cal.  189,  311,  19 
Nev.  174;  Farris  v.  Merritt,  63  Cal.  118.  cited 
77  Cal.  189,  311,  90  Cal.  60 ;  Jenness  v.  Bowen, 
77  Cal.  310.) 

360.  The  fact  that  a  canse  of  action  as  set 
out  in  the  complaint  does  not  show  on  its  face 
whether  it  is  or  is  not  barred  by  the  statute 
of  limitations  cannot  defeat  a  recovery,  nor 
sustain  a  demurrer  for  ambi^ity.  Unless 
the  complaint  shows  affirmatively  that  the 
cause  of  action  is  barred  by  the  statute,  that 
objection  cannot  be  raised  by  demurrer. 
(Doe  V.  Sanger,  78  Cal.  160,  cited  90  Cal.  260; 
Kraner  v.  Halsey,  82  Cal.  209,  cited  87  Cal. 
458,  90  Cal.  60,  m.) 

Statute  of  limitations,  how  set  np.  See 
ante,  105. 

351.  In  order  to  enable  a  party  to  avail  him- 
self of  the  defense  of  the  statute  of  limitations 
by  demurrer  the  statute  should  be  distinctly 
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«Uted  in  the  demorrer.    (Brown  y.  Martin, 

25  Gal.  82.) 

Cited  28  Cal.  107;  29  Cal  72;  80  Cal.  672;  81 

Cal.  46;  46  Cal.  12;  5  Col.  173. 

352.  The  party  relying  upon  the  statute  of 
Umitations  Dy  demurrer  must  specially  point 
oat  the  objection  in  his  demurrer,  or  it  will 
be  disT^atded.  (Farwell  v.  Jackson,  28  Gal. 
106.) 
Cited  6  Col.  17S;  1  Idaho,  N.  S.,  258. 

358.  The  defense  of  the  statute  of  limita- 
tions cannot  be  made  by  a  demurrer  which 
states  in  general  terms  that  the  complaint 
does  not  state  foots  sufiBcient  to  constitute  a 
cause  of  action.  (Brown  v.  Martin,  26  Cal. 
82 ) 
Cited  18  Col.  286;  1  Idaho,  N.  S.,  266,  258. 

354.  In  an  action  for  an  accounting  the  de- 
fense of  the  staleness  of  the  claim  of  the  plain- 
tiff may  be  taken  advantage  of  by  a  demurrer 
to  the  complaint,  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.     (Bell  v.  Hudson,  73  Gal.  285.) 

355.  An  allegation  in  a  demurrer  "  that  it 
appears  by  the  complaint  that  the  cause  of 
action  is  Mrred  by  the  statute  of  limitations" 
is  sufficient  in  form  to  raise  the  question  of 
law  as  to  whether  the  alleged  cause  of  action 
is  barred  by  the  statute.  (Brennan  t.  Ford, 
46  0al.  7.) 

Cited  99  Cal.  659 ;  5  Col.  173. 

356.  When  a  defendant  pleads  the  statute 
of  limitations,  matters  upon  which  the  plain- 
tiff relies  to  relieve  him  from  the  bar  of  the 
statute  are  deemed  to  have  been  pleaded  in 
reply  to  the  answer.  (Fox  t.  Tay,  89  Cal. 
339.) 

367.  If,  in  an  action  for  money,  the  defend- 
ant, in  his  answer,  sets  up  a  counterclaim, 
which  is  barred  by  the  statute  of  limitations, 
the  plaintiff,  under  the  provisions  of  the  Prac- 
tice Act,  is  considered  to  have  pleaded  the 
statute  by  way  of  replication.  (Curtiss  v. 
Spragne,  49  Oal.  301.) 
Cited  67  Cal.  886,  689 ;  82  Oal.  95 ;  84  Cal.  204 ; 

94  Cal.  643. 

358.  When  the  practice  act  required  a  repli- 
cation to  new  matter  set  up  In  the  answer, 
and  the  defendant  pleaded  nve  years'  adverse 
possession,  the  plaintiff,  if  he  claimed  under 
title  derived  from  the  Mexican  government, 
could  not  prove  that  proceedings  for  a  final 
confirmation  were  stilt  pendiiw,  or  that  five 
yenTB  had  not  elapsed  since  a  final  confirma- 
tion, unless  he  stated  the  same  in  his  replica- 
tion. (Vassault  v.  Seitz,  31  Cal.  226.) 
Cited  S4  Cal.  390;  86  Oal.  632;  51  Oal.  63. 

In  action  arising  out  of  fraud.  See  ante, 
IX,  7. 

Amendment  setting  up.  See  Pleading  and 
Practice,  XI,  10. 

Separate  plea  of  by  one  defendant,  allow- 
ing.   See  Appeals,  2160. 

Supplemental  complaint  setting  up  statute 
of  limitations.  See  Supplemental  Fleaduigs, 
6. 

5.  Motion  for  NonouH  on  Ground  of. 

860.  When    the  statute   of  limitations  is 

pleaded  only  as  to  two  counts  of  a  complaint, 

and  not  as  to  the  third  count,  the  question  as 

to  the  bar  of  the  statute  cannot  be  raised 

Cu.  DtesPT,  Vol.  m.— km 


upon  motion  for  a  nonsuit  npon  the  ground 
that  the  claim  of  plaintiff  is  barred.  The 
word  "claim,"  as  thus  used  in  the  grounds  of 
the  motion,  includes  the  whole  claim  set  forth 
in  the  three  counts,  and  the  action  in  its  en- 
tirety could  not  be  held  to  have  been  barred. 
(CasUgnino  v.  BalletU,  82  Oal.  250.) 

6.  Who  to  Dofermfne  Queotion  of  Bar. 

Jurisdiction  to  determine  question  of.  See 
Mexican  Lands,  ISO. 

360.  When  facts  are  agreed  upon  or  ascer- 
tained it  is  a  question  of  law  whether  the 
case  is  brought  within  the  bar  of  the  statute 
of  limitations ;  and  in  such  case  it  is  error  to 
submit  to  the  jury  the  question  whether  a 
demand  is  barred  by  the  statute.  (Reed  T. 
SwUt,  45  Cal.  256.) 

7.  Burdon  of  Proof;  tnatrucfiont. 

361.  Where  interest  of  partner  is  sold  under 
execution,  and  the  purchaser  subsequently 
sells  the  entire  property  and  appropriates  the 
proceeds  in  an  action  against  tne  purchaser, 
the  burden  of  showing  the  bar  of  the  statute 
ia  on  the  defendant.  (Wright  v.  Ward,  66 
Oal,  626.) 

Burden  of  proof  on  defense  of  statute  of 
limitations.    See  Ante,  YI,  3,  f. 

Instruction  excluding  defense  of  is  error. 
See  Instructions,  93. 

Contradictory  instructions  as  to  time  of 
commencement  of  running.  See  Instructions, 
19. 

8.  Finding*. 

362.  No  finding  ia  required  on  the  statute  of 
limitations  where  no  issue  is  raised  concern- 
ing it ;  but  held,  further,  that  the  court  sub- 
stantially found  on  the  issue.  (Blackford  v. 
Whistler,  67  Cal.  136.) 

363.  A  finding  that  the  cause  of  action  is 
barred  by  certain  sections  of  the  statute  of 
limitations,  by  reference  to  their  number  as 
pleaded  in  the  answer,  is  a  finding  of  an  ulti- 
mate fact,  and  not  of  a  conclusion  of  law. 
(Luco  V.  De  Toro,  91  Cal.  405.) 

364.  Inasmuch  as  the  code  permits  the  stat- 
ute to  be  pleaded  by  a  reference  to  the  sec- 
tion, a  finding  as  a  fact  that  the  action  was 
barred  by  a  certain  section  of  the  code  might 
be  sufiScient.  (Biddel  v.  Brizzolara,  66  (Jal. 
374.) 

Cited  78  Cal.  876. 

366.  The  statute  of  limitations  was  pleaded 
by  specifying  certein  sections  of  the  Code  of 
Civil  Procedure  as  a  bar  to  the  action.  The 
court  found  that  the  action  was  not  barred  by 
the  statute  or  by  the  sections  of  the  code  so 
specified.  Held,  that  the  finding  was  suffi- 
cient. (Oakland  Gas  Light  Go.  v.  Dameron, 
67  Oal.  663.) 
Cited  91  Cal.  426.) 

366.  Court  should  expressly  find  whether 
or  not  action  is  barred  ty  the  statute,  on  an 
issue  raised  as  to  the  statute  of  limitations, 
and  not  merely  the  facts  from  which  it  may 
be  inferred.  (Duff  v.  Duff,  71  Cal.  613.) 
Cited  91  Cal.  426. 

367.  In  an  action  of  ejectment  commenced 
September  22,  1880,  in  which  the  defendant 
pleaded  the  statute  of  limitations,  as  to  a  por> 
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tion  of  the  land  in  controverajr,  the  court 
foand,  upon  that  issue,  in  effect,  that  the  de- 
fendant purchased  from  a  tenant  at  sufferance 
of  the  plaintiffs,  and  entered  into  possession 
of  a  house  standing  upon  the  land  in  ques- 
tion, but  that  he  did  not  claim  or  hold  the 
land  adversely  to  the  plaintiffs  until  about 
the  first  day  of  March,  1878,  and  it  was  ob- 
jected that  the  finding  did  not  cover  the  issue 
as  to  the  statute.  Held,  from  these  probative 
facts  the  ultimate  fact  results  that  the  cause 
of  action  was  not  barred  bv  the  statute.  The 
finding  therefore  covered  tne  issue.  (Osborne 
V.  Clark,  60  Oal.  622.) 
Cited  72  Cal.  601 ;  89  Cal.  288. 

368.  The  defendants  pleaded  that  the  plain- 
tiff's cause  of  action  was  barred  ^  sections 
318  and  319  of  the  Code  of  Civil  Procedure, 
and  the  court  found  "  tliat  the  plaintiff  was, 
and  has  been  at  all  times  since  the  6th  of 
April,  1870,  seised  in  fee  simple,  and  the 
owner  of  and  entitled  to  the  possession  of " 
the  lands  in  controversy;  and  that  the  said 
defendants  had,  prior  to  the  commencement 
of  this  action,  been  in  the  possession  of  the 
said  pieces  and  parcels  of  land  at  no  time 
prior  to  the  19th  of  May ,  1870. ' '  Held,  if  there 
was  a  plea  of  the  statute  of  limitations,  the 
finding  covered  it.  (Roosset  v.  Reay,  60  Oal. 
828.) 

369.  The  findings  on  the  plea  of  the  statate 
of  limitations  examined,  and  held  BufScient 
and  supported  by  the  evidence.  (Cox  t. 
Clough,  70  Oal.  345.) 

Findings  as  to  notice  of  disavowal  of  tmst. 
See  ante,  17S. 

Failure  to  find  when  immaterial.  See  Ap- 
peals,  2128 ;  Findings,  139. 

Finding  need  not  follow  language  of  plead- 
ings.   See  Findings,  108. 

Finding  as  to,  when  within  issues.  See 
Findings,  199. 

Finding  as  to,  placing  among  (Sondusions  of 
law.    See  Findings,  74. 

Finding  that  all  allegations  of  complaint 
are  true,  sufficiency  of.    See  Findings,  116. 

9.  Rtritw  Off  Apptaf. 

370.  The  question  of  the  statute  of  limitap 
tions  cannot  be  raised  npon  an  appeal  from  a 
judgment  by  default  taken  upon  a  judgment- 
roll  containing  neither  answer  nor  demurrer. 
(Hunter  v.  Bryant,  98  Cal.  248.) 

371.  If  the  statute  of  limitations  is  pleaded, 
and  the  court  finds  all  the  facts  necessary  to 
sustain  this  issue,  and  gives  judgment  for  the 
party  pleading  it,  the  fact  tfaiat  the  prevailing 
party  did  not  urge  the  statute  in  his  argument 
m  the  court  below  does  not  preclude  him 
from  raising  it  in  the  supreme  court.  (Vas- 
sault  V.  SeiU,  31  Cal.  225.) 

Defense  of  statute  not  presumed  waived. 
See  ante,  X.  3. 

Appeal,  objection  of  statute  first  raised  on. 
See  Appeals,  XI,  14, 1. 

Appeal,  presumption  that  action  is  not 
barred.    See  Appeals,  XI,  24,  m. 

Review,  questions  relating  to  statute,  how 
presented  for  review.  See  Appeals,  "VII,  6. 

Defense  not  available  on  appeal  where  lower 
court  finds  against.    See  Appeals,  2629. 


Action  to  recover  on,  modification  on  ap> 
peal.    See  Mortgages,  911. 

XI.  Effect  of  Banning  of  Statstei  Moral 
ObUgaUon. 

_  372.  Expiration  of  time  fixed  in  statute  of 
limitations  with  reference  to  actions  for  money 
due  on  contracts  does  not  discharge  the  debt 
or  extinguish  the  right,  but  only  takes  away 
the  remedy.  (SicheT  v.  Carrillo,  42  Oal.  493.) 
Cited  50  Cal.  150;  14Nev.232;  6  Or.  130. 

373.  The  statute  of  limitations  does  not 
have  the  effect  to  extinguish  a  debt  nor  raise 
a  presumption  of  its  payment.  It  only  bars 
the  remedy,  and  thus  becomes  a  statute  of  re- 
pose. (McCormick  v.  Brown,  36  Cal.  180.) 
Cited  72  Cal.  600;  14  Nev.  232. 

374.  It  is  not  a  correct  theory  of  the  statute 
of  limitations  that  the  expiration  of  the  period 
fixed  by  it  raises  a  presumption  of  payment, 
and  that  the  effect  of  an  acknowleogment  is 
to  rebut  this  presumption.  The  statute  is  to 
be  regarded  as  one  of  repose,  the  benefit  of 
which  may  be  relinquished  bv  the  party  in- 
terested, but  cannot  be  taken  from  him  with- 
out his  consent.  (McOartby  t.  White,  21 
Cal.  495.) 

Cited  22  Oal.  102. 

375.  The  expiration  of  the  statute  time  for 
bringing  an  action  to  recover  a  debt,  or  to 
enforce  any  personal  obligation,  does  not  oper- 
ate as  an  extinguishment  or  payment ;  there- 
fore, where  the  legal  title  of  land  has  been 
conveyed  to  a  trustee  to  secure  a  debt,  the 
title  and  power  of  the  trustee  is  not  affected 
by  the  expiration  of  the  period  prescribed  to 
bar  the  debt,  and  a  court  of  equity  will  not 
interfere  to  enjoin  a  sale  under  the  deed.  The 
statute  of  limitations  is  to  be  employed  as  a 
shield,  not  as  a  sword;  as  a  means  of  de- 
fense, not  a  weapon  of  attack.  (Grant  V.  Burr, 
54  Cal.  298.) 

Cited  72  Cal.  600:  79  Cal.  536;  88  Oal.  444 ;  99 
Cal.  69;  3  Utoh,  275. 

376.  The  moral  obligation  to  pay  indebted- 
ness is  not  extinguished  by  the  statute  of  lim- 
itations, and  even  though  the  debt  is  barred, 
the  debtor  cannot  recover  property  pledged 
to  secure  its  payment,  without  first  paying  the 
debt ;  and,  where  the  objection  of  the  statute 
is  not  properly  raised  upon  the  record,  the 
court  may_  order  the  pledged  propertv  to  be 
sold  to  satisfy  the  indebtedness.  (Zellerbach 
V.  AJlenberg,  99  Cal.  57.) 

Consideration  for  new  promise.  See  post, 
413. 

Consideration  for  note  given  for  barred 
debt.    See  post,  XII,  6. 

Title  by  prescription  under  Mexican  law. 
See  Mexican  Law. 

Barring  of  mortgage  debt.  See  Mortgages, 
XVII. 

Claims  nnder  statute  of  limitations  in  San 
Francisco.    See  San  Francisco,  XIV,  3. 

^rred  debt  is  not  extinguished.  See 
Suretyship,  108. 

Barred  debt  is  not  subject  of  setoff.  See 
Setoff,  8. 

One  quieting  title  against  barred  mortgage 
must  pay  debt.    See  Quieting  Title,  U,  7. 

Act  requiring  county  to  act  on  barred  claim. 
See  Constitutional  Law,  311. 
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XII.  ReTlTtl  ftf  Debt  Barred  hj. 
T.  Writing  Signed  by  the  Party  to  be  Charged. 

377.  Debt  cannot  be  revived,   except  by 
promise  in   writing  signed  by  the  debtor, 
-when  the  statute  of  limitations  has   run. 
(Estate  of  Galvin,  51  Cal.  215.) 
Cited  C6  Cal.  190. 

878.  Object  of  the  statute  was  to  substitute 
a  written  contract  for  that  which  mi^ht  be 
implied  from  admiBsions,  and  to  avoid  the 
mischief  arising  from  parol  testimony  to  prove 
either  an  express  promise  or  facts  from  which 
a  promise  would  follow  as  a  legal  and  logical 
result.  (Fairbanks  v.  Dawson,  9  Cal.  89.) 
Cited  1  Idaho,  N.  8..  535;  6  Nev.  216. 

379.  A  memorandum  indorsed  upon  an 
overdue  bond,  stating  a  receipt  of  a  portion  of 
the  debt,  and  also  extending  the  time  and 
changing  in  some  respects  the  terms  of  pay- 
ment, signed  by  the  obugee  alone,  but  assented 
to  by  the  obligor,  is  not  a  writing  "  signed  by 
the  party  to  be  charged  thereby,"  and  does 
not  affect  the  operation  of  the  limitation  stat- 
ute.   (Pefla  V.  Vance,  21  Cal.  142.) 

Part  {Miyment  must  be  evidenced  in  writing. 
See  post,  XII,  2. 

New  promise  or  acknowledgment  must  be 
written.    See  poet,  XII,  3. 

Receipt  written  by  debtor  and  signed  by 
creditor.    See  post,  XII,  3. 

2.  Part  Payment  or  Offer  to  Pay. 

380.  Part  payment  has  always  been  held 
sufficient  to  take  the  debt  on  which  it  is  made 
out  of  the  statute.  Unless  accompanied  at 
the  time  with  qualifying  declarations  or  acts 
on  the  part  of  the  party  making  the  payment, 
it  is  deemed  an  unequivocal  admission  of  a 
subsisting  contract  or  liability,  from  which  a 
jury  is  justified  and  bound  to  infer  a  new 
promise.  And  it  matters  not  whether  the 
payment  be  either  upon  the  principal  or  in- 
terest of  the  debt.  (Barron  v.  Kennedy,  17 
Cal.  574.) 

Cited  21  Cal.  149;  22  Cal.  103;  74  Gal.  «9;  1 
Idaho,  N.  S.,  536;  6  Nev.  214;  23  Or.  Uh 

381.  Part  payment  indorsed  upon  promis- 
sory note,  whether  made  before  or  alter  ex- 
piration of  the  period  fixed  by  the  statute  of 
limitations,  does  not  avoid  the  bar  of  the 
statute.    (Heinlin  v.  Castro,  22  OaL  100.) 

382.  Part  payment  made  before  contract  has 
expired  by  limitation  is  insufficient  to  take 
the  case  out  of  the  statute.  (Fairbanks  v. 
Dawson,  9  Cal.  89.) 

Cited  17  Cal.  678;  21  Cal.  149;  22  Cal.  102;  74 

Cal.  69. 

883.  If  several  notes  are  fgnea  in  payment 
of  a  debt,  and  only  a  part  of  the  notes  are 
paid,  the  original  debt  is  revived  as  to  the 
notes  unpaid.  (CJrawford  v.  Roberts,  60  (}al. 
236.) 
CHted  78  Cal.  20. 

384.  A  part  payment  does  not  take  a  debt 
from  the  operation  of  our  statute  of  limita- 
tions, unless  such  payment  is  evidenced  by  a 
writing  signed  by  the  party  to  be  charged 
thereby.  (Pefla  v.  Vance,  21  Cal.  142.) 
Cited  74  Cal.  69. 

386.  Section  31  of  the  Limitation  Act  ex- 
cludes  aU   acknowledgments  and   promises 


not  in  writing;  and  a  promise  implied  from 
the  fact  of  part  payment  constitutes  no  ex- 
ception.   (Pefla  v.  Vance,  21  Cal.  142.) 
Cited  22  Cal.  102;  25  Cal.  292;  6  Nev.  216. 

386.  The  thirty-first  section  of  our  statute 
of  limitations  does  not  alter  this  rule  as  to  the 
effect  of  such  payment;  it  only  alters  the 
mode  of  proof,  and  is  directed,  principally  at 
least,  agaidst  the  admission  of  oral  acknowl- 
edgments and  promises.  (Barron  t.  Ken- 
nedy, 17  Cal.  674.) 

387.  Fairbanks  v.  Dawson,  9  Cal.  89,  holds 
that  this  section  of  the  statute  covers  an  ac- 
knowledgment by  payment,  and  requires  it  to 
be  evidenced  by  a  writing ;  and  this  case  does 
not  require  any  departure  from  the  rule  there 
laid  down,  the  payment  of  interest  being  by 
checks,  inclosed  in  letters,  stating  that  the 
checks  were  for  interest  on  the  debt  for  cer- 
tain months.  (Barron  v.  Kennedy,  17  Cal. 
674.) 

Memorandum  of  payment  on  overdue  bond. 
See  ante,  XII,  1. 

388.  When  the  right  to  maintain  an  action 
for  the  redemption  of  the  mortga^^  property 
from  the  lien  of  the  mortgage  is  barred  by 
the  statute  of  limitations  it  cannot  be  revived 
by  an  offer  of  the  mortgagor  to  pay  the  debt. 
(Cunningham  v.  Hawkus,  24  Cal.  403.) 

8.  Acknowledgment  of  Debt  or  Mew  Promiae. 

389.  A  creditor  cannot  recover  after  the 
statute  has  run  upon  the  original  contract  or 
obligation  without  proving  a  new  promise, 
(McCormick  v.  Brown,  86  Cal.  180.) 

390.  To  establish  a  new  contract  for  the  pur- 
pose of  taking  a  case  out  of  the  statute  of  lim- 
itations there  must  be  a  promise  to  pay,  or 
an  acknowledgment  from  which  a  promise  is 
necessarily  implied,  and  such  promise  or  ac- 
knowledgment must  be  made  to  the  creditor 
himself.    (Biddel  v.  Brizzolara,  64  Cal.  354.) 

391.  The  new  promise  may  be  either  express 
or  implied.  An  express  promise  can  only  be 
established  by  producing  the  promise  itself, 
in  the  form  prescribed  by  the  thirty-first  sec- 
tion of  the  statute ;  while  an  implied  promise 
can  only  be  established  by  the  production  in 
like  form  of  the  acknowled^ent  prescribed 
in  said  section.  (McCormick  v.  Brown,  36 
Cal.  180.) 

Cited  36  CaL  192;  66  Cal.  844,  382;  6  Nev. 
218. 

392.  The  writing,  relied  on  as  evidence  of  a 
new  promise,  must  contain  an  express  prom- 
ise, or  an  acknowledgment  of  the  debt  as  an 
existing  debt,  from  which  a  present  promise 
may  hi  inferred.  (Biddel  v.  Briszolara,  66 
Cal.  374.) 

Cited  64  Cal.  365;  70  Cal.  414;  76  Cal.  101. 

393.  An  acknowledginent,  within  the  stat- 
ute, to  support  an  implied  promise,  must  be  a 
direct,  distuct,  unqualified,  and  unconditional 
admission  of  the  debt  which  the  party  is 
liable  and  willing  to  pay.  Such  acknowledg- 
ment cannot  be  deduced  from  an  offer  or 
promise  to  pay  a  part  of  the  debt,  or  the 
whole  debt  in  a  particular  manner,  or  at  a 
specified  time,  or  upon  specified  conditions. 
(McCormick  v.  Brown,  36  Cal.  180,  cited  56 
Cal.  882,  70  Cal.  414,  7  Mont.  549, 6  Nev.  216, 
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2  Utoh,  471;  Farrell  v.  Palmer,  36  Oal.  187, 
cited  66  Csl.  382,  08  Oat.  473,  2  Utoh,  471,  5 
Utoh,  417.) 

394.  An  express  promise,  to  be  available  to 
the  creditor,  must  be  either  direct,  certoin, 
and  unconditional  as  to  time  or  manner  to 
pa^  the  debt,  or  a  direct  offer  to  pav,  uncon- 
ditionally, a  specified  part  of  the  debt,  or  a 
like  offer,  upon  specified  conditions,  as  to 
either  time  or  manner,  or  both,  to  pay  the 
whole  or  some  part  of  the  debt,  or  a  direct 
conditional  promise  to  pay  the  whole  or  a 
specified  part  of  the  debt ;  but,  in  case  of  such 
OBer  or  conditional  promise,  the  creditor  can 
only  recover  by  showing  an  acceptance  by 
him  of  the  offer  as  made,  or  a  performance  on 
his  part  of  the  prescribed  conditions  of  the 
promise.  (McCormick  v.  Brown,  36  Cal.  180 ; 
Farrell  t.  Palmer,  36  Oal.  187,  cited  56  Oal. 
882,  68  Cal.  473,  2  Utah,  471. 5  Utoh,  417. 

396.  To  teke  a  contract  out  of  the  stotnte 
there  must  be  an  acknowledgment  or  new 

eromise  "contained  in  some  writing  signed 
y  the  party  to  be  charged  thereby."    (Hein- 
lin  V.  Cfastro,  22  Oal.  100.) 
Cited  6  Nev.  215. 

396.  The  purpose  of  section  360  of  the  Code 
of  Civil  Procedure  is  to  establish  a  rule,  not 
with  respect  to  the  character  of  the  promise 
or  acknowledgment  from  which  a  promise 
may  be  inferr^,  but  with  respect  to  tlie  kind 
of  evidence  by  which  the  promise  or  acknowl- 
edgment shall  be  proved.  (Biddel  t.  Bris- 
solara,  56  Cal.  374.) 

397.  The  fact  that  the  memorandum-book 
of  plaintiff  in  which  the  account  was  kept,  and 
the  pass-book  of  the  defendant  were  compared 
by  them,  and  the  result  ascertained  and  the 
account  orally  acknowledged  by  defendant  to 
be  correct,  amounta  to  no  more  than  a  parol 
admission  of  its  correctness,  which  would  not 
take  the  case  out  of  the  statute.  And,  had 
these  books  been  produced  on  the  trial,  the 
mere  entries  therein  of  the  items  of  the  ac- 
count with  this  oral  acknowledgment  of  ita 
correctness  would  not  place  the  account  on 
any  different  footing,  so  far  as  the  statute  of 
limitations  is  concerned,  than  if  no  such  ac- 
knowledgment had  been  made.  (Weather- 
wax  V.  Ooeumnes  Valley  Mill  Co.,  17  Oal.  344.) 
Cited  74  Cal.  80;  1  Idaho,  N.  8..  635. 

398.  Under  section  360  of  the  Code  of  Civil 
Procedure  the  written  acknowledgment  by 
the  debtor,  required  to  take  the  debt  out  of 
the  operation  of  the  statute  of  limitations, 
need  not  be  subscribed  by  him.  It  is  suffi- 
cient if  it  be  evident  from  anv  part  of  the  writ- 
ten acknowledgment  that  the  debtor  named 
therein  baa  given  to  it  his  assent.  (Anserais 
V.  Naglee,  74  Cal.  60.) 

399.  A  written  agreement  between  a  debtor 
and  creditor  for  the  arbitration  of  a  disputed 
indebtedness,  which  recites  in  general  terms 
the  fact  of  indebtedness,  and  contains  a  prom- 
ise bv  tbe  debtor  to  pay  the  amount  of  the 
award^  whether  made  before  or  after  the  statute 
of  limitations  has  run  against  the  demand,  is 
not  sufficient  to  defeat  the  bar  of  the  statute 
in  an  action  brought  on  the  original  indebt- 
edness after  the  statute  has  run.  (Curtis  v. 
Citv  of  Sacramento,  70  Cal.  412.) 

Cited  90  Cal.  255. 


400.  Certain  letters  written  to  plaintilf  by 
defendant  examined,  and  held  to  be  a  suffi- 
cient acknowledgment  of  his  indebtedness  to 
the  plaintiff  to  constitute  a  contract,  obliga- 
tion, or  liability  founded  upon  an  instrument 
in  writing.  (Osment  v.  McElrath,  68  Cal. 
466.) 

401.  A  receipt  indorsed  by  the  debtor  on 
the  back  of  the  account,  and  entirely  in  his 
own  handwriting,  except  the  subscription  of 
the  creditor's  name,  by  the  terms  of  which  the 
creditor  acknowledges  the  receipt  from  the 
debtor,  whose  name  is  stated  therein,  of  a 
certain  amount  in  the  account,  is  a  sufficient 
acknowledgment  in  writing  by  the  debtor  to 
remove  the  account  from  the  operation  of  the 
statute  of  limitations.  (Auzerais  v.  Naglee, 
74  Cal.  60.) 

402.  Where  the  demand  is  not  barred  at 
the  date  of  the  account  stated,  although  the 
statement  is  verbal,  the  statute  begins  to  run 
upon  the  new  causo  of  action,  thus  brought 
into  existence,  from  the  date  of  the  settlement 
and  new  promise  arising  thereunder;  and,  if 
verbal,  an  action  may,  under  subdivision  1  of 
section  339  of  the  Code  of  Civil  Procedure,  be 
brought  within  two  years  after  such  settle- 
ment. (Auzerais  v.  Naglee,  74  Cal.  60.) 
Cited  5  Utah,  407. 

403.  An  open  ^icconnt  already  barred  by 
the  statute  of  limitations  cannot  be  relieved 
from  the  bar  of  the  statute  by  an  oral  settle- 
ment of  such  account,  for  the  reason  that 
under  section  360  of  the  Code  of  Civil  Proced- 
ure no  acknowledgment  or  promise  is  suffi- 
cient evidence  of  a  new  or  continuing  contract 
by  which  to  take  the  case  out  of  the  opera- 
tion of  the  statute,  unless  the  same  is  con- 
tained in  some  writing  signed  by  the  party 
to  be  charged  thereby.  (Auzerais  v.  Naglee, 
74  Cal.  60.) 

Cited  76  Cal.  194. 

404.  An  acknowledgment  of  a  debt,  as  pro- 
vided in  the  thirty-first  section  of  the  statute 
of  limitations,  if  made  to  the  administrator  of 
the  estate  of  the  creditor,  deceased,  is  suffi- 
cient. (Farrell  t.  Palmer,  36  Cal.  187.) 
^Acknowledgment  by  joint  obligor.  See  post, 

xn,4. 

Effect  of  acknowledgment  on  third  person. 
See  post,  XII,  4. 

Identification  of  acknowledged  debt,  evi- 
dence of.    See  post,  425. 

4.  AcknowMgmtttt  bf  Joint  Obligor  or  TItird 
Perton;  £ihet  of  AekttOH/lodgmeat  on  nird 
Pertott. 

405.  If  two  or  more  persons  are  bound,  the 
statute  affords  the  same  protection  to  each, 
and  an  acknowledgment  by  one  is  not  avail- 
able against  another,  unless  he  had  authority 
to  make  it,  either  expressly  given  or  resulting 
from  the  relation  of  the  parties.  (McCarthy 
v.  White,  21  CaL  495.) 

406.  The  principles  which  govern  as  to  the 
operation  of  the  statute,  and  the  effect  of  an 
acknowledgment,  in  cases  of  personal  liability, 
are  equally  applicable  to  cases  where  an  at- 
tempt is  made  to  enforce  a  security.  (Mc- 
Carthy V.  White,  21  Cal.  495.) 

Cited  23  Cal.  34. 
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Partner,  power  of  to  revive  barred  debt. 
See  Partnership,  340. 

Executor  cannot  allow  barred  claim.  See 
Estates  of  Deceased  Persons,  125. 

Hnsbond,  power  of  to  extend  time  to  soe. 
See  Homesteads,  297. 

Funding  debt  commissioners^  power  to  allow 
barred  daim.    See  San  Francisco,  88. 

407.  W.  and  K.  owning  a  tract  of  land  in 
common,  W.,  in  1853,  mcnrtga^ed  bis  interest 
in  a  portion  of  the  tract,  containing  four  hun- 
dred and  eighty  acres  to  M.,  to  secure  a  note 
falling  due  March  4.  1864.  April  3,  1856,  W. 
and  K.  entered  into  a  written  agreement  for 
the  partition  of  the  whole  tract,  by  which 
the  four  hundred  and  eighty  acres  mortgaged 
was  to  belong  exclusively  to  E.,  W.  stipulat- 
ing to  make  him  a  deed  of  the  same  as  soon 
as  it  could  legally  be  done.  May  10, 1858,  M. 
and  W.  had  an  accounting,  and  signed  a 
writing  stating  that  there  was  a  balance 
of  seventeen  hundred  and  six  dollars  and 
sixty  cents  then  due  on  the  note,  and  that 
the  time  of  payment  was  extended  to  Janu- 
ary 1, 1859.  April  8,  1859,  W.,  in  pursuance 
of  the  agreement  of  1856,  executed  a  deed 
of  the  premises  to  E.,  who  had  notice  of  the 
previous  transactions  between  W.  and  M. 
The  agreement  between  W.  and  K.  in  1856 
was  not  recorded,  nor  did  M.  have  actual 
notice  of  its  existence  until  after  May  10, 
1858.  In  an  action  by  M.  to  foreclose  the 
mortgage,  in  which  K.  set  up  as  m  defense  the 
statute  of  limitations,  held,  that  this  de- 
fense was  available  to  him  by  reason  of  his 
interest  in  the  property  acquired  under  the 
agreement  of  1856;  that  he  was  not  afiected 
by  the  acknowledgment  made  by  W.  in  1858 ; 
that  the  want  of  knowledge  of  K's  purchase 
bv  plaintifi  when  he  received  Ws  acknowl- 
edgment, and  extended  the  time  of  payment, 
was  not  material,  for  the  reason  that  the 
period  of  limitation  had  already  expired,  and 
that  plaintiff  gave  no  consideration  for  the 
acknowledgment.  (McCarthy  v.  White,  21 
Cal.  495.) 

408.  If  the  debt  had  not  been  barred  at  the 
time  of  Ws  acknowledgment  the  position  of 
the  plaintiff  would  have  been  different ;  that, 
having  no  notice  of  the  agreement  of  puT' 
chase,  if  he  had  suffered  the  statute  to  mn, 
relying  upon  the  acknowled^ent,  be  would 
have  been  entitled  to  protection.  (McCarthy 
v.  White,  21  Cal.  496.) 

5.  Htnewttl  of  MoH,  Ethet  of  on  Mortgage. 

409.  TJnder  the  provisions  of  the  Code  of 
Civil  Procedure  a  mortgage  barred  by  the 
statute  of  limitations  is  not  renewed  by  a 
renewal  of  the  note  secured.  (Wells  y. 
Harter,  66  Cal.  342.) 

410.  Whether,  where  a  party  revives  a  note 
secured  by  mortgage  upon  real  estate,  after  the 
note  is  barred,  he  thereby  revives  the  mort- 
gage, query?    (Lord  T.  Morris,  18  Cal.  482.) 
Cited  22  Cal.  102. 

Execution  of  new  mortgage  in  place  of  old. 
See  Homesteads,  288. 

6,  Hovival  by  Mistako, 

411.  If  the  widow  is  executrix  of  the  estate 
of  the  deceased  husband,  and  the  estate  is 


community  property,  so  that  she  has  an  in- 
terest in  the  same,  and  she  gives  her  own 
note  for  a  debt  of  the  deceased  husband, 
which  is  outlawed,  under  the  mistaken  opin- 
ion that  it  is  not  outlawed,  there  is  a  suffi- 
cient consideration  to  support  the  note. 
(MuU  V.  Van  Trees,  50  Cal,  647.) 

7.  Effect  of  Reviral:  Action   on;  Limitation  of 
and  Renewal;  Pleading  and  Evidence. 

412.  Under  the  provisions  of  the  thirty-first 
section  of  the  statute  of  limitations,  there  are 
two  ultimate  facts  that  may  be  proved  in  the 
mode  therein  prescribed — a  continuing  con- 
tract, and  a  new  contract.  The  statutory  ac- 
knowledgment or  promise,  if  made  while  the 
original  contract  is  a  subsisting  liability, 
establishes  a  continuing  contract;  while,  if 
made  after  the  bar  of  the  statute,  a  new  con- 
tract is  created.  (McCormick  v.  Brown,  36 
Cal.  180.) 

418.  When  a  creditor  sues  after  the  statute 
has  mn  upon  the  original  contract,  his  cause 
of  action  is  not  founded  on  the  original  con- 
tract, but  upon  the  new  promise,  the  original 
contract,  or  the  moral  obligation  arising 
thereupon,  being  a  sufficient  consideration 
for  the  new  promise.  (McOirmick  v.  Brown, 
36  Cal.  180.) 
Cited  39  Cal.  438;  79  Cal.  636. 

414.  The  doctrine  of  numerous  authorities 
that  the  new  promise  constitutes  the  real 
cause  of  action,  and  that  the  original  con- 
tract is  only  the  consideration  for  the  prom- 
ise, held  to  be  unsound.  The  true  view 
held  to  be,  that  the  action  is  upon  the  orig- 
inal demand,  and  that  the  new  promise  is 
only  evidence  that  the  statute  does  not  oper- 
ate as  a  bar  to  its  prosecution.  (Smith  v. 
Bichmond,  19  Cal.  476.) 

416.  When  the  creditor  sues  after  the  stat- 
ute of  limitations  has  run  upon  the  original 
contract,  or  after  a  discharge  in  insolvency, 
his  cause  of  action  is  not  the  original  contract, 
but  it  is  the  new  promise.  ( Chabot  v.  Tucker, 
39  Cal.  434.) 
Cited  66  Cal.  344;  70  Cal.  414,  416;  3  Mont. 

271. 

416.  Where  the  new  promise  is  made  to  the 
payee  of  a  promissory  note  the  indorsee,  to 
whom  the  note  is  afterward  transferred,  may 
maintain  an  action  upon  it.  He  succeeds,  in 
such  cases,  to  the  rights  of  the  payee.  (Smith 
V.  Richmond,  19  Cal.  476.) 

417.  An  action  on  a  new  promise  to  pay  a 
judgment,  so  as  to  avoid  the  bar  of  the  stat- 
ute, must  be  brought  within  four  years  from 
the  making  of  the  new  promise.  (McCormick 
V.  Brown,  36  Cal.  180.) 

Cited  6  Utah,  417. 

418.  If  the  signing  of  a  memorandum  by 
the  creditor  upon  an  overdue  bond,  stating  a 
receipt  of  a  portion  of  the  debt,  and  extend- 
ing the  time  and  charging  the  terms  of  pay- 
ment, and  the  assent  to  it  by  the  debtor  be 
viewed  as  a  new  and  distinct'contract  for  the 
payment  of  money,  it  would  be  a  mere  verbal 
contract,  an  action  upon  which  would  be 
barred  by  the  lapse  of  two  years  from  the 
time  of  payment  fixed  by  its  terms.  (Pefia 
V.  Vance,  21  Cal.  142.) 
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419.  On  the  6th  of  October,  1879,  the  plam- 
tiS,  a  creditor  of  the  defendant,  presented  to 
him  an  acoonnt  containing  several  items,  one 
of  which  was  indorsed  as  subject  "to  be  in- 
vestigated as  to  amoont."  On  the  same  day 
the  defendant  made  and  signed  a  written  in- 
dorsement  on  the  account  as  follows:  "On 
my  return  from  New  York  I  will  settle  the 
atJove  account  with  P.  TuKRle  personally." 
On  the  4th  of  October,  1881,  he  made  and 
sifmed  a  second  indorsement  as  follows: 
"  This  agreement  renewed  this  day."  Held, 
that  the  first  indorsement  was  an  absolute 
agreement  to  pay  the  undisputed  items  of 
the  account,  and  that  by  the  second  indorse- 
ment the  agreement  to  pay  was  renewed  in 
terms  sufficient  to  take  the  account  out  of 
the  operation  of  the  statute  of  limitations. 
(Tugglev.  Minor,  76  Gal.  96.) 

420.  It  is  bad  pleading  to  aver  in  the  com- 
plaint the  discharge  and  the  new  promise. 
The  former  is  matter  of  defense  to  be  set  up 
by  defendant,  and  the  latter  is  matter  of  repli- 
cation, either  by  way  of  plea  or  evidence,  as 
the  system  of  pleading  may  be.  (Smith  v. 
Richmond,  19  Gal.  476.) 

Cited  39  Oal.  438;  6  Mont.  385. 

421.  The  complaint  must  show  a  subsisting 
cause  of  action ;  and  when  the  original  cause 
has  been  barred  bv  the  statute,  or  a  discharge 
in  insolvency,  ana  a  new  promise  is  relied  on, 
the  new  promise  must  be  pleaded.  (Chabot 
T.  Tucker,  39  Cal.  434.) 

422.  In  suits  upon  written  instruments  for 
the  payment  of  money,  if  it  appear  from  the 
complaint  that  the  demand  is  barred,  and 
plaintiff  relies  upon  a  new  promise  renew- 
ing or  continuing  the  contract;  such  new 
promise  must  be  alleged.  (Smith  v.  Bich- 
mond,  19  Cal.  476.) 

423.  A  complaint  upon  a  promissory  note, 
the  collection  of  which  is  barred  by  the  stat- 
ute of  limitations,  contains  a  cause  of  action 
if  it  alle^  that  the  defendant  has,  some 
time  within  four  years  of  the  day  the  suit  was 
commenced,  "  in  writing,  acknowledged  and 
promised  to  pay  the  note."  Such  allegation 
imports  that  the  defendant  signed  his  name 
to  the  writing.    (Porter  v.  Elam,  26  Cal.  291.) 

424.  It  is  sufficient,  where  the  complaint 
alleged  an  express  promise  to  pay  a  debt 
which  was  barred  by  the  statute,  to  prove  an 
acknowledgment  of  the  debt  from  which  a 

Sromise  to  pay  is  implied.  (Farrell  v.  Palmer, 
5  Cal.  187.) 

425.  Where,  on  the  trial  of  an  action 
founded  on  a  statutory  acknowledgment  or 
new  promise  to  recover  a  debt  which  was 
barred  bv  the  statute,  the  plaintiff  having 
proved  the  debt  and  an  acknowledgment 
which  mi^ht  apply  to  it,  held,  that  this  was  a 
prima  facie  case  of  identification  for  the  plain- 
tiff, and  that  the  onus  was  then  on  the  de- 
fendant to  prove  another  debt  to  which  such 
acknowledgment  referred.  (Farrell  v.  Palmer, 
36  Cal.  187.) 

Stale  claim,  evidence  as  to  when  unsatis- 
factory.   See  Evidence,  690. 

STATUTE  OF  USES. 

Whether  prevails.    See  Deeds,  207. 
Whether  prevails  in  California.    See  Uses. 


STATUTES. 

I.  Enactment  •!  Statntes. 

1.  Pottage  and  Proof  of;  Inquiring 

into  Pottage;  Fraud  in. 
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of  Return  of. 
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Divuion  of  Statutes  into  Sections. 
Where     One     StatuU    Refert     to 

Another. 
Where  Certain  Provitioni  of  Aet 

are  Inoperative. 

Co^flictitM  or  Repugnant  Statutet. 

Powers  Im^ied   in   Statute;   Act 

Creating  Right  Without  Remedy. 

General  and   Special  Acts;  Rule 

that  Special  Proviiion  Control* 

General. 

Statutet  Divesting  One  of  Property. 

Statutet  in  Derogation  or  Affirm^ 
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Penal  Statutet. 
io^  Remedial  Statutet;  Curative  Acts. 
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24.  Exceptiont  and  Provisos. 
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Gonstitationalityof.  SeeOonstitntionalLaw. 

Speciflc  contract  act.    See  Payment,  11,  3. 

Construction  of  the  constitution.  See  Con- 
stitutional Law,  IV. 

Statutory  privileges,  how  pleaded.  See 
Pleading  and  Practice,  YII,  7. 

Violation  of  statute  as  negligence.  See 
Kesligence,  II,  3. 

Relief  acts.    See  Streets,  XVI,  19. 

Statutes  relating  to  particular  subjects.  See 
Particular  Title. 

Waiver  of  Btatatory  rights.  See  New  Trial, 
834;  Waiver. 

Statutory  right  to  fence,  waiver  of.  See 
Bailroads,  162. 

Kngrossed  copy  of  bill  is  not  pablic  record. 
See  Criminal  Law,  2490. 

I.  Enactment  of  Statute. 

1.  Pattaga  and  Proof  of;  Inquiring  into  Pauagt; 

fraud  in. 

1.  Section  15,  article  IV,  of  the  constitution 
!■  to  be  construed  as  requiring  every  bill,  be- 
fore it  shall  become  a  law,  to  m  read  at  length 
on  three  separate  days  in  each  house,  unless, 
in  case  of  urgency,  two-thirds  of  the  house 
where  such  bill  is  pending  shall,  by  a  vote  of 
yeas  and  nays,  dispense  with  this  provision, 
either  as  to  the  manner  of  reading,  or  as  to 
the  reading  on  separate  days.  (Weill  T.  Ken- 
fleld,  54  Cal.  111.) 

Cited  80  Cal.  213;  distinguished  67  Cal.  632. 

2.  Upon  an  application  for  a  writ  of  man- 
damus to  compel  the  defendant,  as  controller 
of  the  state,  to  transfer  a  certain  sum  from 
the  general  to  the  school  fund,  in  obedience 
to  the  statute  of  January  23,  1880,  require 
ing  him  to  do  so,  it  appearing  ifom  the 
journal  of  the  assembly  tnat  the  bill  had  not 
oeen  read  in  that  house  three  times  at  length, 
and  that  the  constitutional  provision  requir- 
ing it  to  be  so  read  had  not  been  dispensed 
with.  Held,  that  the  act  was  void;  and  the 
application  denied.  (Weill  v.  Kenfield,  64 
Cal.  111.) 

3.  Under  section  16  of  article  IV  of  the 
state  constitution,  providing  that  no  bUl  shall 
"  become  a  law  unless  the  same  be  read  on 
three  separate  days  in  each  house,  unless, 
in  case  of  urgency,  two-thirds  of  the  bouse 
where  such  bill  may  be  pending  shall,  by  a 
vote  of  yeas  or  nays,  dispense  with  this  pro- 
vision," a  dispensing  resolution  adopted  oy  a 
two-thirds  vote  of  the  senate,  declaring  that 
a  number  of  specified  bills  "  present  cases  of 
urgency" ;  ana  that  the  provision  of  the  con- 
stitution "requiring  that  the  bill  be  read  on 
three  separate  days  in  each  bouse  is  hereby 
dispensed  with,"  is  not  objectionable  upon 
the  ground  that  it  includes  other  bills  as  well 
as  the  one  brought  in  question.  (People  ex  rel. 
Scearce  V.  County  of  Glenn,  100  Cal.  419.) 

4.  The  constitution  does  not  expressly  or 
impliedly  prohibit  the  senate  from  exercising 
its  dispensing  power  with  respect  to  two  or 
more  bills  by  one  declaration  of  its  purpose ; 
and  the  legislature  may  exercise  all  legislative 
power  not  prohibited  to  it  by  the  constitu- 
tion. (People  ex  rel.  Scearce  v.  County  of 
Glenn,  100  Cal.  419.) 

5.  The  fact  that  several  of  the  senators  who 
voted  to  declare  a  bill  a  case  of  uigency,  after- 


ward voted  aitainst  the  bill  on  its  final  pas- 
sage, is  immaterial,  and  cannot  be  considered 
as  indicating  that  such  senators  may  have 
voted  in  the  first  instance  through  improper 
motives.  (People  ex  rel.  Scearce  t.  County 
of  Glenn,  100  Cal.  419.) 

6.  It  is  not  essential  to  validity  of  statute 
that  it  should  affirmatively  appear  from  the 
journals  of  the  senate  and  the  assembly  that 
everyact  required  by  the  constitution  to  be 
done  in  the  enactment  of  a  law  has  been  done ; 
nor  will  it  be  presumed,  in  the  absence  of  such 
a  showing,  tnat  such  acta  were  not  done. 
(People  V.  Dunn,  80  Cal.  211.) 

7.  Acts  of  a  legislative  body  are  susceptible 
of  proof  either  by  records  or  parol  proof,  and 
cannot  be  presumed.  (Vanderslice  v.  Hanks, 
8  CaL  47.) 

8.  The  court  may  go  behind  the  record  evi- 
dence of  a  statute,  and  inquire  whether  it 
was  passed  or  approved  in  accordvince  with 
the  constitution.  (Fowler  v.  Peirce,  2  CaU 
165.) 

Cited  39  CaL  202. 

9.  An  act  of  the  legislature,  properly  en- 
rolled, authenticated,  and  deposited  with  the 
secretary  of  state,  is  a  record  which  is  conclu- 
sive evidence  of  the  passage  of  the  act,  and 
that  the  act  passed  as  enrolled.  (Sherman  v. 
Story,  30  OaU  253.) 

10.  If  an  act  is  properly  enrolled  and  au- 
thenticated, and  is  deposited  with  the  secre- 
tary of  state,  it  is  conclusive  evidence  of  the 
legislative  will  at  the  time  of  its  passage,  and 
courts  will  not  look  into  the  journals  of  the 
legislature  to  see  whether  or  how  the  bill 
passed.    (People  v.  Burt,  43  Cal.  560.) 

11.  Neither  the  journals  of  the  legislature, 
nor  the  bill  as  originally  introduced,  nor  the 
amendments  attached  to  it,  nor  parol  evi- 
dence, can  be  received  in  order  to  show  that 
an  act  of  the  legislature,  properly  enrolled, 
authenticated,  and  deposited  with  the  secre- 
tary of  state,  either  ^id  not  become  a  law  in 
accordance  with  the  prescribed  forms,  or  did 
not  become  a  law  as  enrolled.  (Sherman  v. 
Story,  80  Cal.  263.) 

Cited  34  Cal.  424 ;  37  Cal.  363 ;  39  Cal.  202;  43 
Cal.  564;  69  Cal.  496;  1  Ariz.  282,  310,  et 
seq;  5  Col.  528,  629;  10  Nev.  183.  186, 187, 
198;  5  Utah,  601. 

Judicial  notice  of.  See  Judicial  Notice,  9, 
et  seq. 

Judicial  notice  of  private  acts.  See  Judi- 
cial Notice,  11. 

Evidence  aliunde  not  admissible  to  im- 
peach.   See  Mandamus,  29. 

12.  If  it  is  claimed  that  a  statute  is  not  cor- 
rectly published,  or  if  the  fact  of  its  passage 
is  denied,  the  question  is  to  be  tried  and  de- 
termined by  the  court  as  one  of  law,  and  can- 
not be  put  in  issue  and  tried  as  one  of  fact. 
(Sherman  v.  Story,  30  Cal.  253.) 

13.  An  act  of  the  lesislature  cannot  be  at- 
tacked on  the  ground  of  fraud.  (Oroville  etc. 
B.  R.  Co.  V.  Plumas  County,  37  CaL  354.) 

2.  Mo  or  Approval  of  StatuH;  Time  of  Motum 
of. 

14.  The  veto  power  is  to  be  recognized  only 
where  clearly  granted,  and  is  not  to  be  favored 
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by  any  Btrained  constmction.  (Jacobs  v. 
board  of  Supervisors  of  San  Francisco,  100 
Oal.  121.) 

16.  In  approving  a  statute,  the  executive 
acts  as  a  component  part  of  the  law-making 
power,  and  his  power  of  approval  ceasea  on  the 
adjournment  ot  the  legislature.  (Fowler  v. 
Peirce,  2  Oal.  166.) 

16.  Where  an  act  was  presented  to  the  gov- 
ernor for  approval  on  the  last  day  of  the  ses- 
sion, and  reported  to  have  been  approved  by 
him  on  that  day,  but  in  fact  was  not  approved 
until  the  next  day  after  the  adjournment, 
held,  that  the  act  was  void,  and  that  parol 
evidence  was  admissible  to  show  when  the  act 
was  approved.  (Fowler  v.  Peirce,  2  Cal.  165.) 
Cited  6  Utah,  600, 602 ;  denied  80  Cal.  266 ;  10 

Nev.  198. 

17.  An  act  cannot  be  approved  after  the 
adjournment  of  the  legislature.  (Fowler  v. 
Peirce.  2  Cal.  166.) 

18.  An  adjournment  of  either  house  of  the 

X'  lature  from  day  to  day  is  not  such  an 
ornment  as  would  prevent  the  governor 
from  returning  a  bill  with  his  objections, 
within  the  ten  days  prescribed  by  the  consti- 
tution.   (Harpending  Y.  Haight,  89  Cal.  189.) 

19.  In  computing  the  ten  days  within  which 
a  bill  may  be  returned  by  the  governor  to  the 
house  in  which  it  originated,  as  provided  by 
section  17,  article  IV,  of  the  constitution,  the 
day  on  which  the  bill  is  presented  to  the 
governor  must  be  excluded  from  the  compu- 
tation. (Iron  Mountain  Go.  v.  Haight,  89 
Cal.  640,  cited  39  Cal.  662;  Gamett  v.  Bost, 
89  Cal.  662.) 

20.  The  constitution  provides  that  if  any 
bill  presented  to  the  governor  (having  passed 
both  houses  of  the  legislature)  sbalT  not  be 
returned  within  ten  davs  after  it  shall  have 
been  presented  to  him,  Sundavs  excepted,  the 
same  shall  become  a  law  in  like  manner  as  if 
he  had  signed  it,  unless  the  legislature,  by 
adjournment,  prevent  such  return.  (Price  v. 
Whitman,  8  Oal.  412.)  ' 

Cited  9  Cal.  622;  distinguished  81  Cal.  246. 

21.  The  ten  days  given  bv  the  constitution 
must  be  computed  by  exclndine  the  day  on 
which  the  bill  is  presented  to  me  governor. 
(Price  V.  Whitman,  8  Oal.  412.) 

Cited  39  Cal.  542. 

22.  The  decision  in  the  People  ex  rel.  Hep- 
bum  v.  Whitman,  6  Oal.  669,  was  predicated 
npon  an  error  in  tlie  printed  copy  of  the  con- 
stitution, the  word  "Sunday"  being  there 
used  in  the  singular.  (Price  v.  Whitman,  8 
Cal.  412.) 

28.- The  object  of  the  words  "Sunday  ex- 
cepted," in  section  17,  article  IV,  of  the  con- 
stitution, limiting  the  time  within  which  the 
governor  may  return  a  bill  to  the  legislature, 
without  his  approval,  was  to  prevent  the  gov- 
ernor from  being  deprived  of  one  of  the  ten 
days,  in  case  the  last  dav  should  fall  on  Sun- 
day, when,  it  being  a  holiday,  he  would  loee 
the  opportunity  of  returning  the  bill  with  his 
objections  on  that  day.  (People  ex  rel.  Hep- 
bum  V.  Whitman,  6  Oal.  669.) 
Ovenrnled  8  Cal.  415. 

24.  Another  Sunday  occurring  between  the 
delivery  of  a  bill  to  the  governor  and  its 


return  by  him  is  to  be  counted  as  one  of  the 
ten  days.  (People  ex  rel.  Hepburn  t.  Whit- 
man, 6  Oal.  669.) 

25.  When  a  bill  is  returned  with  his  objec- 
tions, by  the  governor,  to  the  house  in  which 
it  originated  after  it  has  adjourned  for  the 
day  on  the  last  of  the  ten  days  within  which 
he  can  make  the  return,  and,  because  of  fail- 
ure to  find  the  house  in  session,  is  redelivered 
to  and  retained  by  the  governor,  it  does  not 
constitute  a  return  within  the  meaning  of 
section  17,  article  IV,  of  the  constitution. 
(Harpending  v.  Haight,  89  Cal.  189.) 

26.  The  bill  should  be  placed  beyond  the 
executive  control,  by  delivery  to  the  presi- 
dent, secretary,  or  other  proper  officer  ol  the 
house.    (Harpending  v.  Haight,  89  Cal.  189.) 

n.  When  Take  Effect. 

27.  Under  section  323  of  the  Political  Code 
an  act  of  the  legislature  not  in  terms  pre- 
scribing when  it  should  take  effect  does  not 
become  a  law  until  the  sixtieth  day  after  its 
passage.  (Santa  Cruz  Water  Co.  v.  Kron,  74 
Cal.  222.) 

28.  Where  statute  is  declared  to  take  effect 
from  and  after  its  passage  it  takes  effect  at 
the  very  moment  of  its  approval  by  the  gov- 
ernor ;  and,  for  the  purx>ose  of  determining  the 
right  to  an  office,  it  is  competent  to  inquire  at 
what  particular  point  of  time  in  the  day  an 
act  was  approved  by  the  governor.  Bennett, 
J.,  dissentmg.  (People  ex  rel.  Campbell  v. 
Clark,  1  Oal.  406.) 

ated  1  Cal.  416;  2  Cal.  170;  17  Or.  646. 

At  what  time  takes  effect.  See  Offices  and 
Officers,  162. 

III.  Aeeeptanoe  of. 

29.  Where  law  is  passed  for  special  benefit 
of  party,  his  acceptance  of  it  will  be  presumed. 
(Spring  Valley  Water  Works  v.  San  Fran- 
cisco, 22  Oal.  434.) 

IT.  Laws  Dependent  en  Contingeney}  Svk* 
mitting  Statutes  to  Popular  Will. 

80.  When  the  legislature  passes  a  law  it 
must  pass  entirely  upon  the  question  ot  its 
expediency ;  and  it  cannot  say  that  a  lav 
shall  be  deemed  inexpedient,  provided  that 
the  people  afterward,  by  a  popular  vote,  de- 
clare it  to  be  expedient.  (Kx  parte  Wall,  48 
Cal.  279.) 

81.  Although  a  statute  may  be  conditional 
so  that  its  taking  efiect  may  depend  upon  a 
subsequent  event  which  may  be_  named  in  it, 
yet  this  event  must  be  one  which  shall  pro- 
duce such  a  change  of  circumstances  that  the 
lawmakers,  in  their  own  judgment,  can  de- 
clare it  wise  and  expedient  that  the  law  shall 
take  effect  when  the  event  shall  occur.  (Ex 
parte  Wall,  48  Oal.  279.) 

32.  A  statute  to  take  effect  npon  a  subse- 
quent event  must,  when  it  comes  from  the 
hands  of  the  legislature,  be  a  law  in  pnesentl 
to  take  effect  in  future.  On  the  (^uestioa 
of  the  expediency  of  the  law  the  legislature 
must  exercise  its  own  judgment,  definitely 
and  finally.    (Ex  parte  Wall,  48  CaL  279.) 

Conditions  in.  See  Swamp  and  Overflowed 
Lands,  XVL 
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OcHtdition  precedent  to  taking  effect.  See 
Coanties,  22,  23. 

Conditions  sabaequent  in.  See  State  Capi- 
tal, 3. 

Depending  upon  contingency.  See  Ck>n8ti- 
tntional  Law,  136. 

33.  The  l^elatore  has  no  power  to  refer  a 
statute  to  the  people,  to  decide  by  a  popular 
vote  whether  it  shall  go  into  effect.    (£z 
Mrte  Wall,  48  Cal.  279.) 
XKstingnished  49  Oal.  480,  488. 

84.  If  a  law  is  in  existence  making  it  a  mis- 
demeanor to  retail  liqnors  witbont  a  license 
the  legislature  must  determine  by  a  statute 
whether  licenses  shall  be  granted,  and  cannot 
refer  the  qnestion  of  granting  or  refusing  li- 
censes to  a  popular  TOte.  (£z  parte  Wall,  49 
Cal.  279.) 
Cited  61  Cal.  64. 

35.  An  act  which  submits  to  a  popnlar  vote 
of  the  electors  of  a  county  the  question 
whether  a  portion  of  the  territory  of  an  ad- 
joining county  shall  be  annexed  to  it,  and 
provides,  that  if  a  majority  of  the  votes  are 
for  annexation,  that  the  organization  of  the 
adjoining  countv  shall  be  awndoned,  and  its 
territory  shall  be  divided  and  annexed,  in 
part  to  the  county  in  which  the  vote  was  tak- 
en, and  in  part  to  another  adjoining  county, 
is  not  unconstitutional.  (People  ex  rel.  Love 
V.  Nally,  49  Cal.  478.) 

Cited  64  Cal.  97 ;  81  Cal.  494,  496 ;  10  Col.  668. 

36.  The  legislature  may  pass  a  conditional 
statute,  and  make  the  taking  effect  of  its 
provisions  to  depend  upon  some  subsequent 
event,  and  may  provide  a  time  within  which 
an  act  must  be  done  to  carry  the  provisions 
of  the  statute  into  effect,  if  done  at  all.  Mak- 
ing certain  provisions  of  the  act  to  depend 
upon  the  vote  of  the  people  of  a  county  does 
not  del%ate  to  the  people  the  power  to  pass 
or  repeal  the  act,  the  act  being  a  valid  statute 
from  the  time  of  its  passage  and  approval, 
and  the  legislature  itself  providing  tliat  if  the 
provisions  of  the  act  were  not  accepted  within 
the  period  named  they  should  not  thereafter 
be  carried  into  effect.  (People  ex  rel.  Graves 
V.  McFadden,  People  ex  rel.  Graves  v.  (jounty 
of  Orange,  People  ex  rel.  Graves  v.  County  of 
Orange  et  al.,  81  Cal.  489.) 

Views  of  electors  in  construing  statute.  See 
poet,  Vni,  4. 

Statute  fixing  seats  of  justices  cannot  de- 
pend upon  popular  vote.    See  Courts,  38. 

Statute  deFMending  on  vote  of  people.  See 
Constitutional  Law,  VIU,  1 ;  Counties,  20, 21. 

T.  IgnorsBM  of  Parties  Affected  by. 

37.  The  validity  of  a  public  act  of  the  legis- 
lature is  in  no  respect  impaired  by  the  knowl- 
edge or  ignorance  at  the  time  of  the  action  of 
the  legislature  in  passing  it  on  the  part  of  the 
parties  who  may  be  affected  by  its  operation. 
(Oakland  v.  Carpentier,  21  Cal.  642.) 

TI.  Effect  of  on  State. 

38.  The  state  is  not  bound  by  general  words 
of  statute  which  would  operate  to  trench  upon 
its  sovereign  rights,  injuriously  affect  its  ca- 
pacity to  perform  its  functions,  or  establish  a 
right  of  action  against   it.     (Itfayrhofer  v. 


Board  of  Edacation  of  the  City  of  San  Diego, 
89  Cal.  110.) 

Tn.  Courts  Cannot  Snpply  Want  of. 

39.  It  is  no  part  of  function  of  court  to  sup- 
ply a  want  of  penal  l^islation.  (Havemeyer 
T.  Superior  Court,  84  Oal.  327.) 

40.  Court  can  neither  make  nor  amend 
statute,  but  must  enforce  it  as  enacted.  (Mills 
T.  La  Verne  Land  Co.,  97  Cal.  264.) 

Tin.  Constmction  of. 

1.  Codt,  Priority  of;  Effect  of  on  Pending  Pro- 
ceedinga;  Statute*  Continued  in  Force. 

Codes.   See  Codes. 

41.  The  provisions  of  the  Civil  Code  respect- 
ing the  subjects  to  which  it  relates  "are  con- 
troUinK,  and  should  be  liberally  construed; 
but,  where  the  code  is  silent,  the  common  law 
governs.    (Estate  of  Apple,  66  Oal.  432.) 

42.  The  word  "  construed,"  as  used  in  sec- 
tion 6  of  the  Civil  Code,  providing  that  the 
code  sections,  "  so  far  as  they  are  substantially 
the  same  as  existing  statutes  or  the  common 
law,  must  be  construed  as  continuations 
thereof,  and  not  as  new  enactments,"  as  ap- 
plied to  the  common  law  means  "regarded  " 
or  "considered,"  and  not  "interpreted." 
There  is  no  such  thing  as  construction  of  the 
common  law.  (Churchill  v.  Pacific  Improve- 
ment Co.,  96  Cal.  490.) 

Cited  98  Cat.  33. 

43.  The  words  "Penal  Code"  mean  the 
Penal  (Dode  of  this  state.  (People  v.  Mortier. 
68  (3al.  262.) 

44.  The  provisions  of  the  Penal  Code  are  to 
be  construed  according  to  the  fair  import  of 
their  terms,  with  a  view  to  effect  their  object 
and  promote  justice ;  and  the  rule  that  penal 
statutes  are  to  be  construed  strictly  does  not 
apply  to  its  provisions.  (People  v.  Fowler, 
88  Cal.  186.) 

Rule  of  strict  construction  of  penal  statutes 
abolished  by  code.    See  poet,  VIII,  21. 

Conflict  between  penal  legislation  and  penal 
code.    See  poet,  VlII,  16. 

Construction  of  code  relating  to  rescission. 
See  Rescission  of  Contracts,  III,  1. 

Common-law  construction  of  the  code.  See 
Easements,  31. 

Codes,  harmony  of.  Bee  Jury  and  Jurors, 
61. 

Code  section  relating  to  disqualification 
liberally  construed.    See  Judges,  1. 

Codes,  passage  of,  effect  of.  See  Criminal 
Law,  131. 

Construction  of  code  in  relation  to  change 
of  venue.    See  Venue,  II,  2. 

Code  provisions  relating  to  licenses,  con- 
struction of.    See  Licensee,  11, 2. 

Construction  of  code  relating  to  easements. 
See  Easements,  II,  1. 

Code  provisions  relating  to  powers  of  jus- 
tices, construction  of.  See  Justices  of  the 
Peace,  III. 

Construction  of  section  of  Civil  Code  relat- 
ing to  riparian  rights.  See  Watercourses, 
XIV,  2,  e. 

Construction  of  section  relating  to  under- 
takings on  appeal.    See  Appeals,  711. 
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Practice  Act,  constrnction  of.  See  Plead- 
ing and  Practice,  IV. 

Practice  Act,  to  what  actions  applies.  See 
Pleading  and  Practice,  IV. 

45.  The  laws  passed  at  the  session  of  1871- 
72  must  prevail  over  the  codes  which  w^ere 
adopted  at  the  same  session.  (Babcock  v. 
Goodrich,  47  Oal.  488.) 

46.  When,  in  pending  actions,  proceedings 
have  been  taken  prior  to  the  taking  effect  of 
the  code,  the  sufficiency  of  such  proceedings 
most  be  determined  by  the  laws  in  force  at 
the  time  and  by  no  other  role.  (Canlfield  v. 
Doe,  45  Cal.  221.) 

Cited  21  Nev.  461. 

Vacation  of  judgments,  construction  of 
code.    See  Judgments,  XIV,  2,  f. 

Code,  -effect  of  motion  for  new  trial.  See 
New  Trial,  V,  1. 

Political  Code,  effect  of  on  incumbent  in 
office.    See  Offices  and  Officers,  181. 

Effect  of  Political  Code  on  existing  manici- 
palities.    See  Municipal  Corporations,  IV. 

Effect  of  code  on  notice  of  motion  for  new 
trial.    See  New  Trial,  283,  284. 

Codes,  amendments  to.    See  poet,  X. 

Re-enactment  of  statute  in  ccKles,  construc- 
tion of.    See  post,  VIII,  11. 

Penal  Code,  head-notes  of  chapters  of.  See 
post,  VIII,  18. 

Headings  of  chapters,  effect  of.  See  post, 
VIII,  18. 

Conflicting  or  repugnant  provisions  of  the 
code.    See  poet,  Vlll,  10. 

47.  The  volume  of  atatates  continued  in 
force,  published  by  the  code  commissioners, 
has  not  received  the  legislative  sanction,  and 
is  not,  therefore,  authority.  (Needham  v. 
Thresher,  49  Cal.  392.) 

48.  Section  5  of  the  Political  Code  furnishes 
the  rule  of  construction  of  those  provisions 
of  the  code  which  are  continuations  of  exist- 
ing statutes,  rather  than  section  4481.  (Peo- 
ple ex  rel.  Travers  v.  Freese,  76  Cal.  633.) 

49.  Sections  18  and  19  of  the  Political  Code 
having  been  passed  April  1,  1872,  may  have 
a  material  bearing  on  sections  4478  and  4479 
of  that  code.  (£z  parte  Simpson.  47  Cal. 
127.) 

Statutes  continued  in  force.  See  Licensee, 
17 ;  Livery-stable  Keepers,  2 ;  Streets,  264. 

Continued  in  force,  statutes  relating  to  for- 
cible entry  and  unlawful  detainer,  whether 
are.  See  Forcible  Entry  and  Unlawful  De- 
tainer, 4,  5. 

Not  continued  in  force,  forcible  detainer 
acts.  See  Forcible  Entry  and  Unlawful  De- 
tainer, 6. 

Continued  in  force,  statute  relating  to  cor- 
porations.   See  Religious  Societies,  1. 

Continued  in  force,  statute  relating  to  police 
court.    See  Courts,  15. 

Continued  in  force,  statute  allowing  per- 
centage as  costs.    See  Costs,  18,  et  seq. 

Continued  in  force,  act  relating  to  costs  in 
criminal  case.    See  Costs,  25. 

Continued  in  force,  statute  relating  to  sal- 
ary of  sheriff.    See  Sheriffs,  186. 

Continued  in  force,  amendment  of  Political 
Code  does  not  affect  enumeration  of.  See 
poet,  X. 


Code  does  not  repeal  statute  requiring  8e« 
curity  for  costs.    See  Slander,  63. 

Continued  in  force,  act  of  May  17, 1861 ,  re- 
lating to  fees  in  San  Francisco.  See  Offices 
and  Officers,  161. 

Continued  in  force.  Possessory  Act  of  1868, 
effect  of  Political  Code  on.  See  Public  Lands, 
163. 

Continued  in  force,  acts  in  relation  to 
fences.    See  Fences,  1,  2. 

Continued  in  force,  act  relating  to  fire  com- 
missioners.   See  Fire  Department. 

Conflict  of  insolvent  law  with  code.  See 
Appeals.  250. 

Act  allowing  reporter  to  attend  grand  jury 
repealed  by  code.  See  Jury  and  Jurors, 
380. 

Political  Code  does  not  repeal  statute  relat- 
ing to  reclamation  assessment.  See  Swamp 
and  Overflowed  Lands,  256, 

2.  Wi$dom  and  Po/iey  of  Statutu;  Ltghlatin 
Diacretion;  Individual  Hardship. 

60.  It  is  not  province  of  judiciary  to  pass 
upon  wisdom  and  policy  of  legislation ;  and, 
wnen  it  does  so,  it  usurps  a  power  not  con- 
ferred by  the  constitution.  Per  Field,  J,  dis- 
senting.   (Ex  parte  Newman,  9  Cal.  502.) 

61.  In  the  consideration  of  a  statute,  duly 
passed  by  the  legislature,  the  supreme  court 
will  not  entertain  the  question  whether  it  be 
a  wise  or  a  foolish  law.  (Stockton  etc.  R.  R. 
0>.  v.  City  of  Stockton,  41  Cat.  147.) 

Cited  92  Oal.  310. 

62.  If  an  act  is  unwise  in  its  character 
courts  have  no  power  to  remedy  the  grievance. 
(People  ex  rel.  Ferguson  v.  Supervisors  of  San 
Francisco,  36  Oal.  696.) 

63.  In  determining  the  question  of  power  in 
the  legislature  to  pass  the  Sundav  law  act 
the  court  cannot  consider  whether  tnat  power 
was  wisely  or  unwisely  exercised,  or  from 
pure  or  impure  motives.  Per  Field,  J.,  dis- 
senting.   (Ex  parte  Newman,  9  Cal.  502.) 

64.  The  judiciary  does  not  possess  the  right 
to  supervise  the  exercise  of  legislative  discre- 
tion m  matters  of  mere  expediency,  and  the 
assumption  of  such  right  would  be  usurpation. 
Per  Field,  J.,  dissenting.  (Ex  parte  Newman, 
9  Oal.  602.) 

65.  The  consideration  of  the  justice  or  policy 
of  a  statute,  and  its  effect  upon  the  general 
welfare  of  the  state,  is  addressed  to  tne  dis- 
cretion of  the  le^lature,  and,  having  been 
decided  by  the  legislature,  is  not  a  proper  sul)- 
ject  of  judicial  inquiry.  (Billings  v.  Hall,  7 
Cal.  1.) 

Legislative  discretion  not  reviewed.  See 
Highways,  26. 

66.  Hardship  of  rule  in  special  cases  is  no 
solid  argument  against  it.  (Chever  v.  Hayes, 
3  Cal.  471.) 

Legislature  must  decide  on  expediency  of 
statute.    See  ante,  IV. 

3.  Objtct,  InUnt,  and  Kotlvtt  of  L»gi$latun: 
Language,  Concluairen»s8  of. 

67.  It  is  a  cardinal  rule  of  interpretation 
that  a  statute  must  be  construed  with  ref- 
erence to  tlie  objects  intended  to  be  accom- 
plished by  it.    (People  ex  rel.  Burr  y.  Dana, 
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22  Cal.  11,  cited  76  Cal.  116;  People  ex  rel. 
Attorney  General  v.  Eichelroth,  78  Oal.  141.) 

58.  In  construing  statutes  the  object  to  be 
accomplished  by  the  act  is  to  be  ascertained, 
and  its  provisions  considered,  and  so  con- 
strued, if  possible,  that  all  its  parts  may  have 
effect,  and  operate  harmoniously  to  effectuate 
that  object.  (Appeal  of  North  Beach  and 
Mission  R.  R.  Co.,  32  CaL  489.) 
Cited  6  Nev.  222. 

69.  Statutes  should  be  construed  according 
to  what  appears  to  be  the  intention  of  the 
legislature.    (City  and  County  of  Sacramento 
V.  Bird,  15  Oal.  294.) 
Cited  75  Oal.  172;  76  Cal.  441. 

60.  Primary  rule  in  the  construction  of  stat- 
utes is  to  so  read  them  as  to  give  force  and 
effect  to  the  intent  of  the  legislature.  (Cala- 
veras County  V.  Brockway,  30  Cal.  325.) 

61.  In  the  construction  of  a  statute  the  in- 
tention of  the  legislature  must  govern,  and 
this  must  be  ascertained,  not  from  a  partic- 
ular section,  but  from  the  whole  statute. 
(Smith  V.  RandaU,  6  Cal.  47.) 

Cited  70  Cal.  303;  22  Or.  344. 

62.  It  ia  the  duty  of  the  courts  to  execute 
all  laws  according  to  their  true  intent  and 
meaning;  that  intent,  when  collected  from 
the  whole  and  every  part  of  the  statute  taken 
together,  must  prevail,  even  over  the  literal 
sense  of  the  terms,  and  control  the  strict  let- 
ter of  the  law,  when  the  letter  would  lead  to 
possible  injustice,  contradiction,  and  absurd- 
ity.   (Ex  parte  Ellis,  11  Oal.  222.) 

Cited  1  Idaho,  N.  S.,  S51;  4  Utah,  321. 

63.  The  intention  of  the  legislature  is  to  be 
gathered  from  the  manifest  purpose  of  the 
statute  itself,  and  also  from  a  consideration  of 
all  of  its  provisions.  (Board  of  Education  of 
Sacramento  v.  Board  of  Trustees  of  Sacra- 
mento, 96  Cal.  42.) 

64.  In  determining  whether  an  appropria- 
tion baa  been  made  for  the  payment  of  a  par- 
ticular claim,  the  court  will  not  look  merely 
at  the  form  of  words  used,  but  will  ascertain 
the  intention  of  the  legislature  from  the  lan- 
guage of  the  act,  and  the  provisions  of  other 
statutes  relating  to  the  same  subject,  and  the 
nature  of  the  claim  for  which  the  appropria- 
tion is  made;  and  if  it  clearly  appears  there- 
from that  tiie  legislature  intended  to  pay  a 
certain  amount  at  a  certain  time,  or  in  install- 
ments at  certain  times,  and  has  designated 
the  fond  from  which  the  money  is  to  be  paid, 
the  appropriation  is  complete,  and  payment 
of  the  whole  appropriation  will  be  enforced, 
regardless  of  form  in  the  wording  of  the  ap- 
propriation act.  (Irelan  v.  Colgan,  96  Cal. 
413.) 

Intent  is  to  be  gathered  from  statute  itself. 
See  post,  VUI,  4. 

65.  The  motives  of  a  member  of  the  legisla- 
ture in  moving,  or  of  the  body  of  which  he  is 
a  member,  in  passing  a  legislative  act,  is  not 
a  proper  subject  of  ludicial  inquiry.  (Har- 
pendingy.  Haight,  39 Cal.  189.) 

Cited  1  Wyo.  93. 

66.  The  motives  of  the  Icsislatnre  in  passing 
a  law  will  not  be  inquired  into.  (People  ex 
rel.  Vermule  v.  Bigler,  6  Cal.  23.) 

Cited  39  Cal.  202. 


67.  The  motives  which  induce  le^slative 
action  are  not  a  subject  of  judicial  inquiry, 
and  the  legislative  act  cannot  be  declared 
unconstitutional  because,  in  the  opinion  of  a 
court,  it  was  or  might  have  been  the  result 
of  improper  considerations.  (People  ex  rel. 
Scearce  v.  County  of  Glenn.  100  Oal.  419.) 

68.  In  the  consideration  of  a  statute  duly 
passed  by  the  legislature  the  supreme  court 
will  not  inquire  into  the  motives  of  its  authors. 
(Stockton  etc.  R.  R.  Co.  v.  City  of  Stockton, 
41  Cal.  147.) 

Cited  92  Cal.  310. 

09.  The  reason  and  intention  of  the  law- 
giver will  control  the  strict  letter  of  the  Uw 
m  interpreting  the  same,  when  to  adhere  to 
the  strict  letter  would  lead  to  palpable  injus- 
tice, contradiction,  or  absurdity.  (Knowles 
V.Yates,  31  Oal.  82.) 
Cited  1  Idaho,  N.  S.,  361 ;  4  Utah,  322. 

Intent  controls  literal  sense  of  terms,  when. 
See  ante,  62. 

70.  In  the  construction  of  statutes  for  the 
purpose  of  ascertaining  the  legislative  intent 
regard  is  to  be  had,  not  so  much  to  the  exact 
phraMology  in  which  that  intent  has  been 
expressed,  as  to  the  general  tenor  and  scope 
of  the  entire  legislative  scheme  embodied  m 
the  statute.  (Palache  y.  Pacific  Ins.  Co.,  42 
Cal.  418.) 

Cited  78  CaL  143. 

71.  It  is  a  universal  role  of  construction 
that  courts  must  find  the  intent  of  the  legis- 
lature in  the  statute  itself.  Unless  some 
ground  can  be  found  in  the  statute  for  re- 
straining or  enlarging  the  meaning  of  its 
general  words  thev  must  receive  a  general 
construction,  and  the  courts  cannot  arbitrarily 
subtract  from  or  add  thereto.  (Tynan  t. 
Walker,  35  Cal.  634.) 

Cited  14  Col.  470;  3  Mont.  38, 196. 

72.  Although  in  the  construction  of  statutes 
the  intent  of  the  legislature  should  be  fol- 
lowed, yet  where  the  language  is  free  from 
ambiguity  the  court  cannot  depart  from  the 
meaning  of  the  language  employed,  although 
the  consequence  would  be  to  defeat  the  ob- 
ject of  the  act.  (City  of  Eureka  v.  Diaz,  89 
Cal.  467.) 

78.  When  statute  assumes  to  specify  effects 
of  certain  provision  courts  will  assume  that 
all  the  effects  intended  by  the  lawmaker  are 
stated.  (Perkins  v.  Thomburgh,  10  Oal.  189.) 
Cited  9  Or.  101. 

4.  Opiniont  »f  Ehetort  or  Legia/aton;  Debates 
Off  Statutes. 

74.  The  intent  or  proper  construction  of  an 
act  of  the  legislature  which  took  effect  upon 
the  contingency  of  receiving  a  majority  of  the 
votes  of  the  electors  of  a  municipal  corpora- 
tion is  not  to  be  determined  by  the  views 
entertained  of  its  provisions  by  the  electors 
when  they  adopted  it.  (French  v.  Tesche- 
maker,  24  Oal.  518.) 

75.  Opinions  expressed  by  individual  legis- 
lators upon  the  object  and  effect  of  particular 
provisions  of  an  act  under  discussion  are  enti- 
tled to  little  weight  in  the  construction  of  the 
act.  The  intention  of  the  legislature  must  be 
sought  in  the  language  of  the  act,  and  the 
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object  expressed  or  apparent  on  its   face. 
(Leese  v.  Clark,  20  Cal.  387.) 
Cited  28  Cal.  96. 

76.  The  meaning  of  an  act  is  to  be  ascer- 
tained, not  from  the  debates  which  took  place 
on  its  passage,  but  from  the  languMe  of  the 
act.    (McGarraban  v.  Maxwell,  28  Cal.  75.) 

Construction,  resorting  to  proceedings  of 
convention.    See  Constitutional  Law,  IV,  1. 

S.  Aroidfug  Absurd  RnuHt  and  Upholding  Sub- 
stantial Rights. 

Construction  avoiding  injustice  or  absurd- 
ity.   See  ante,  69. 

77.  A  constitutional  or  statutory  provision 
should  be  construed  according  to  the  inten- 
tion of  the  law-making  power,  and  not  so  as 
to  lead  to  absurd  or  impractical  results,  or  to 
compel  a  court  to  decree  a  thing  substantially 
impossible,  or  which  is  in  plain  violation  of 
fundamental  principles  of  law  or  equity,  un- 
less the  language  absolutely  requues  such 
oonstmction.  (.^icobe  v.  Board  of  Supervisors 
of  San  Francisco,  100  Cal.  121.) 

78.  Statutes  should  be  so  construed  as  to 
avoid  absurd  results  not  within  the  evil  to  be 
remedied,  and  evidently  not  within  the  con- 
templation of  the  legislature.  Per  Crockett, 
J.    (People  V.  Turner,  39  Cal.  S70.) 

Cited  6  Ool.  131. 

79.  Where  words  in  a  statute  may  be  given 
a  meaning  which  will  justify  their  insertion 
in  the  statute  without  convicting  the  legisla- 
ture of  having  enacted  an  absurdity  they 
must  be  limited  to  such  meaning;  that  is,  if 
the  apparent  object  and  policy  of  the  law  is 
subserved  by  taJdn^  them  in  a  qualified  and 
restricted  sense,  while  one  of  its  principal  ob- 
jects is  utterly  defeated  by  giving  them  their 
largest  possible  significance,  the  former  inter- 
pretation must  be  preferred.  (Fox  v.  Hale 
and  Norcross  S.  M.  Co.,  97  Cal.  353.) 

80.  Language  of  statute  should  be  so  inter- 
preted as  to  make  it  comuatible  with  common 
sense  and  the  dictates  of  justice.  (CuUerton 
V.  Mead,  22  Cal.  95.) 

81.  No  construction  of  words  is  admissible 
which  gives  to  them  an  absurd  signification, 
if  any  other  reasonable  construction  is  pos- 
sible.   (San  Diego  v.  Granniss,  77  Cal.  511.) 
Cited  22  Or.  344. 

Reasonable  constmction  to  be  given  to 
penal  statutes.    See  post,  YIII,  21. 

82.  Where  a  statute  is  ambiguous  such  a 
construction  will  be  given  to  it  as  not  to  de- 
prive a  party  of  a  substantial  right.  (People 
V.  Hodgdon,  56  Cal.  72.) 

Cited  78  Cal.  144. 

83.  When  the  meaning  of  the  words  is  not 
clear  the  statute  should  be  given  such  con- 
struction as  will  not  deprive  the  person  inter- 
ested in  its  construction  of  a  substantitd  right. 
(People  ex  rel.  Attorney  Creneral  y.  Eicfael- 
roth,  78  Cal.  141.) 

e.  Oiring  Effect  to  Enry  Part 

_  84.  A  statute  should  be  construed  so  as  to 
give  effect  and  meaning,  if  possible,  to  every 
clause  and  word  contained  in  it.  Per  Ben- 
nett, J.    (Souter  V.  The  Sea  Witch,  1  Cal. 


162,  cited  8  Or.  404 :  San  Francisco  v.  Haien, 
6  Cal.  169,  cited  18  Col.  363 ;  People  v.  Water- 
man, 31  Cal.  412,  cited  46  Cal.  102;  People 
T.  Southwell,  46  Cal.  141.) 

85.  It  is  a  rule  of  construction  of  statutes 
tliat  some  effect,  if  possible,  must  be  given  to 
every  word,  and  certainly  to  every  distinct 
provision  of  the  act.  (Langenour  t.  French, 
34  Cal.  92.) 

Cited  65  Cal.  343. 

86.  If  practicable,  effect  should  be  given  to 
all  the  words  and  provisions  of  the  statute. 
(Appeal  of  S.  0.  Houghton,  42  Cal.  35.) 

87.  In  the  construction  of  a  statute  effect 
must  be  given,  if  possible,  to  every  substantive 
provision  of  the  statute  consistent  with  its 
entire  scope  and  object.  (Donlon  v.  Jewett, 
88  Cal.  530.) 

88.  A.  statute  must  be  so  construed  as  to 
give  effect,  if  possible,  to  every  portion  of  it, 
and  without  rejecting  any  part  as  surplusap^e, 
or  treating  it  as  a  repetition  of  a  provision 
already  made.  (Gates  v.  Salmon,  35  CaL 
576.) 

Cited  22  Or.  344. 

89.  It  is  the  duty  of  the  court  to  construe 
every  provision  of  a  written  instrument  so  as 
to  give  force  and  effect  not  only  to  everv  clause, 
but  to  every  word  in  it,  so  that  no  clause  or 
word  may  become  redundant,  unless  such  con- 
struction would  be  obviously  repugnant  to  the 
intention  of  the  framers  of  the  instrument,  to 
be  collected  from  its  terms,  or  would  lead  to 
some  other  inconvenience  or  absurdity.  (Hyatt 
V.  Allen,  64  Cal.  353.) 

90.  In  construing  statutes,  force  and  mean- 
ing should  be  given  to  every  part,  and  courts 
will  not,  except  when  the  language  is  so  vague 
and  indefinite  as  to  be  wholly  destitute  of 
meaning,  reject  any  portion.  (Chever  v.  Hays, 
8  Cal.  471.) 

Cited  6  Or.  404. 

Statute  construed  so  as  to  give  effect  to 
every  part.    See  ante,  68. 

Giving  effect  to  every  part  of  penal  statute. 
See  post,  VIII,  21. 

Provision  inserted  throwb  inadvertence, 
disr^arded.    See  post,  VIII,  26. 

7.  Considering  all  Parts   of  Statute  Together; 
Reconciling  Inconsistencies. 

91.  All  parts  of  statute  are  to  be  considered 
together,  keeping  in  view  the  subject  matter 
of  legislation,  in  order  to  ascertain  the  legis- 
lative intent.  Effect  should  be  given  to  such 
clause  when  it  can  be  done ;  but  one  clause 
may  be  enlarged  or  limited  by  other  provi- 
sions upon  the  same  subject.  (San  Diego  v. 
Granniss.  77  Cal.  611.) 

Cited  22  Gal.  344. 

02.  The  sections  of  a  statute  in  pari  materia 
must  be  read  together,  and  effect  given  to 
each  and  so  construed  as  not  to  render  nuga- 
tory the  restrictions  of  any  section.  (Gleason 
T.  Spray,  81  Cal.  217.) 

93.  Where  two  sections  of  a  law  relate  to 
the  same  matter  both  are  to  be  read  together, 
in  order  to  ascertain  the  intent  of  the  legisla- 
ture.   (Taylor  v.  Palmer,  31  Cal.  240.) 
Cited  35  Cal.  708;  51  CaL  28,  601;  68  OaL 

384;  6Kev.  222. 
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94.  In  construin);  a  itatute  the  aections 
must  be  taken  together,  and  that  interpreta- 
tion should  be  placed  upon  the  language, 
which  will  give  tne  particular  section  utility 
and  effect,  make  it  compatible  with  common 
sense  and  the  plainest  principles  of  justice. 
(Bumham  v.  Hays,  3  Oal.  116.) 

Cited  22  Cal.  98. 

95.  The  whole  of  a  le^slativ*  act  must  be 
construed  together,  and  interpreted  according 
to  the  intention  of  the  l^islatura  apparent 
npon  its  &toe.  (Seabnrr  t.  Arthur,  &  Cal. 
142.) 

96.  In  construing  a  particular  section  of  a 
statute  it  should  be  considered  together  with 
the  other  sections,  and  its  language  so  in- 
terpreted as  to  give  to  it  utility  and  effect. 
(Cullerton  v.  Mead,  22  Cal.  95.) 

Cited  6  Nev.  222. 

97.  In  construing  a  statute  all  parts  of  the 
act  must  be  considered,  in  order  to  ascertain 
from  the  whole  what  was  the  real  intent  of 
the  le^slature.  (People  ex  rel.  Ferguson  t. 
Supervisors  of  San  Francisco,  S6  CaL  596.) 

98.  To  determine  the  true  interpretation  of 
the  terms  of  a  doubtful  or  ambiguous  section 
it  is  proper  to  read  it  in  connection  wiih 
others  in  the  same  act  dealing  with  the  same 
general  sabject.  (People  v.  White,  34  Cal. 
183.) 

Intent  is  to  be  gathered  from  whole  act. 
See  ante,  VIII,  8. 

99.  A  statute  must  be  so  construed,  if  prac- 
ticable, so  as  to  reconcile  apparent  incon- 
sistencies, if  it  can  be  done  without  torturing 
the  language.  (People  v.  Southwell,  40  Oal. 
141.) 

1(X).  In  the  construction  of  a  statute  all  its 
provisions  must  be  considered  together,  and 
must  be  reconciled  as  far  as  possible,  and 
particular  provisions  must  be  so  construed  as 
to  promote  and  not  to  defeat  the  general  pur- 
poses and  policy  of  the  law.  (Welch  v.  Will- 
iams, 96  CTal.  366.) 

Duty  of  court  to  reconcile  inconsistencies. 
See  post,  VUI,  24. 

Section  of  the  code  must  be  construed  as  a 
whole.  See  Mechanics'  Liens,  156;  Offices 
and  Officers,  152. 

Sections  of  code  on  same  subject  should  be 
construed  together.    See  Schools,  31. 

Duty  to  reconcile  inconsistent  statutes.  See 
post,  222. 

Reconciling  conflicting  provisions  of  the 
code.    See  post,  VUI,  16. 

S.  Statut»$  in  Pan'  Materia;  Law9  Paned  on 
Same  Day. 

101.  Two  statutes  npon  the  same  sabject 
matter,  passed  at  different  times,  which  are 
in  pari  materia,  must  be  read  and  construed 
as  one  act.    (McMinn  t.  Bliss,  31  Oal.  122.) 
Cited  35  CaL  708. 

102.  It  is  a  well-settled  rule  of  construction 
that  statutes  upon  the  same  sabject  matter 
must  be  construed  together.  (People  ex  reL 
Fowler  v.  Wells,  11  CaL  329.) 

Gonstrnction  of  statutes  in  pari  materia. 
See  Homesteads,  8;  Sheriffs,  96. 

Sections  of  statute  in  pari  materia.  See 
ante,  VUI,  7. 


General  and  special  laws  on  same  sabject. 
See  post,  VUI,  18. 

Sections  of  Political  Code,  constraction  of. 
See  ante,  49. 

103.  Legislative  acts  passed  at  different 
times  upon  same  subject  matter  are  in  pari 
materia,  and  must  be  read  together.  (People 
ex  rel.  Harbor  Commissioners  v.  Broadway 
Wharf  Co.  31  Cal.  Si.) 

Cited  1  Idaho,  N.  S.,  268. 

104.  When  two  laws  are  passed  on  the 
same  day  in  relation  to  the  same  subject 
matter  they  are  to  be  read  together  as  if 
parts  of  the  same  act.  (People  ex  rel.  Frick 
V.  Jackson,  30  Cal.  427.) 

Cited  1  Idaho,  N.  8.,  357 ;  1  Oklahama,  127. 

106.  Where  there  are  two  laws  upon  the 
same  subject  they  must  be  so  construed  as 
to  maintain  both,  if  it  can  be  done  without 
destroying  the  evident  intent  and  meaning 
of  the  latter  act.  (Merrill  v.  Crorham,  6  Cal. 
41.) 
Cited  36  Oal.  708 ;  95  Oal.  148. 

9.  Proepecthe  and  Hetrotpeetin  Operation  of 
Statutet. 

106.  Greneral  rule  is  that  all  statutes  are  to 
be  construed  prospectively,  and  there  is  noth- 
ing in  the  act  referred  to  to  indicate  a  differ- 
ent construction.  (Bascomb  v.  Davis,  56  Cal. 
162.) 

107.  With  the  exception  of  cases  within  pro- 
hibitory clauses,  in  state  constitutions  or  in 
the  constitation  of  the  United  States,  it  is  com- 
petent for  a  state  legislature  to  give  to  a  stat- 
ute a  retroactive  effect.  (Von  Schmidt  T. 
Huntington,  1  Cal.  55.) 

108.  No  statute  should  be  so  construed  as 
to.give  it  a  retrospective  effect  to  divest  the 
rights  of  individuals  vested  previous  to  its 
passage,  or  previous  to  the  time  the  act  took 
effect,  unless  such  intention  be  expressed  in 
terms.  (People  ex  reL  Thome  v.  San  Fran- 
cisco, 4  Cal.  127.) 

Cited  5  Cal.  402. 

109.  Statute  should  be  so  oonstraed  as  to 
take  effect  upon  future  and  not  upon  past 
transactions.  (Von  Schmidt  t.  Huntington, 
1  Oal.  55.) 

110.  Statutes  should  not  be  so  construed  as 
to  give  them  a  retroactive  operation  unless  it 
is  clearly  apparent  that  sucn  was  the  inten- 
tion.   (Gates  V.  Salmon,  28  Cal.  320.) 

HI.  A  law  relating  to  the  subject  matter  of 
an  order  made  by  the  lower  court  previous  to 
its  passage  will  not  affect  the  decision  of  the 
supreme  court  on  an  appeal  from  the  order. 
The  decision  in  the  appellate  court  must  be 
whether  the  order  was  correct  or  erroneous  at 
the  time  it  was  made.  (State  y.  McGlynn, 
20  Cal.  233.) 

Code  is  not  retroactive.    See  ante,  VIU,  1. 

112.  The  act  of  April  2, 1866,  amending  the 
sixty-eighth  section  of  the  Practice  Act,  au- 
thorizing court  to  grant  relief  from  judgment 
or  order,  was  retrospective  in  its  operation. 
(Bensley  v.  Ellis,  39  Cal.  309.) 
Cited  63  Cal.  268. 

Constitution  is  not  retroactive.  See  Con- 
stitutional Law,  IV,  4. 
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Betroactivelaws.  SeeK^iatration,!;  Stat- 
ate  of  Limitations,  II. 

Retrospective  law,  when  void.  See  Oon- 
Btitutional  Law,  331. 

AfBdavit,  statute  as  to  form  of  is  not  retro- 
spective.   See  Public  Lands,  401. 

Amendment  of  statute  of  limitations,  effect 
of.    See  Statute  of  Limitations,  8. 

Appeal,  statute  allowing  is  not  retroactive. 
See  Appeals,  110,  111. 

Bankrupt  law  is  not  retroactive.  See  Bank- 
ruptcy and  Insolvencv,  270. 

Bankrupt  law,  debts  contracted  prior  to 
whether  discharged.  See  Bankruptcy  and  In- 
solvency, X,  0,  a. 

Cemeteries,  Political  Code  relating  to  is  not 
retroactive.    See  Cemeteries,  7. 

Certificates  of  purchase,  act  relating  to  is 
retroactive.    See  Public  LandB,  424. 

County,  statute  allowing  suit  ^^inst.  See 
Counties,  117. 

Dismissal,  statnte  relating  to  is  not  retro- 
active.   See  Dismissal,  49. 

Evidence,  statutes  relating  to  reading  docu- 
ments without  proof  of  execution.  See  Evi- 
dence, 127,  128. 

Evidence,  testimon]^  of  party  after  passage 
of  statute  but  before  it  went  into  effect.  See 
Witnesses,  V,  8,  c,  A. 

Evidence,  statute  prohibiting  certain  evi- 
dence in  action  against  decedent.  See  Depo- 
sitions, 77. 

Execution,  statute  relating  to  issuance  of 
after  five  years  is  not  retrospMtive.  See  Exe- 
cutions, 26. 

Homestead  act  is  retrospective.  See  Home- 
steads, 9. 

Homestead  laws  relating  to  descent.  See 
Homesteads,  XV,  1. 

Interest,  statute  regulating.    See  Interest,  1. 

Interest,  statutes  changing  rate  of.  See  In- 
terest, 7. 

Joint  tenancy,  statnte  abolishing  is  not  re- 
troactive.   See  Cotenancy,  4,  6. 

Legal  tender  acts  are  not  retrospective.  See 
Payment,  45. 

Legitimation,  retroactive  statntea  relating 
to.    see  Legitimacy,  12. 

Married  women,  statute  relating  to  prop- 
erty of.    See  Husband  and  Wife,  II,  4,  a. 

Mechanics'  liens^statutes  relating  to.  See 
Mechanics'  Liens,  XVI,  1. 

Mortgi^es,  statute  relating  to.  See  Mort- 
gages, 174. 

Mortgage,  statute  changing  nature  of.  See 
Mortgages,  19. 

Mortgages,  law  relating  to  presentation  of, 
is  not  retrospective.  See  Estates  of  Deceased 
Persons,  187. 

Powers,  statute  validating  defective.  See 
Husband  and  Wife,  396. 

Practice  Act  is  not  retrospective.  See 
Pleading  and  Practice,  7,  8. 

Presumption  against  retrospective  statntee. 
See  Taxation,  472. 

Probate  statutes,  whether  are  retroactive. 
See  Estates  of  Decedents,  7,  et  seq. 

Probate  sales,  statutes  relating  to.  See 
Estates  of  Deceased  Persons,  444. 

Probate  of  wills,  statutes  relating  to  are 
not  retroactive.    See  Wills,  X.  1. 

Property  rights,  statute  relating  to.  See 
Husband  and  Wife,  303. 


Bemedy,  laws  affecting.  See  Constitu- 
tional Iaw,  VHI,  8,  d. 

State  lands,  act  for  relief  of  purchasers, 
whether  retrospective.  See  Public  Lands, 
616;  XIX,  1. 

Actual  settlement,  constitutional  require- 
ment as  to  is  retroactive.  See  Public  Lands, 
XIV,  10. 

Redemption,  statute  allowing  is  not  re- 
troactive.   See  Executions,  X,  1. 

Streets,  retroactive,  statute  regarding  is  not. 
See  Streets,  396. 

Specific  contract  act  is  retrospective.  See 
Payment,  62. 

Statute  creating  logger's  lien  is  not  re- 
trospective.   See  Mechanics'  liens,  6. 

Summons,  statute  relating  to  time  of  issu- 
ing.   See  Summons,  2. 

Treasurer,  act  requiring  to  retain  certain 
moneys  is  not  retroactive.    See  Treasurers,  7. 

Wills  executed  before  passage  of  statnte, 
probate  of.    See  Wills,  X,  1. 

W.  Wordt  and  Phrases;  Construction  of;  Trant' 
position  of  Words. 

113.  The  words  of  a  statute  must  be  inter- 
ptreted  according  to  their  common  accepta- 
tion.   (Quigley  v.  Gorham,  5  Cal.  418.) 

114.  When  there  is  nothing  in  a  statnte  to 
indicate  that  a  word  is  used  in  a  peculiar 
sense  it  must  be  taken  in  its  ordinary  and 
popular  meaning.  (People  ex  rel.  Attorney 
General  v.  Reis,  76  Cal.  269.) 

115.  In  construing  statutes  words  are  to  be 
taken  in  their  usual  and  popular  sense,  unless 
they  have  a  well-understood,  technical  mean- 
ing.   (Appeal  of  S.  0.  Houghton,  42  CaL  36.) 

116.  When  a  term,  not  technical,  is  nsed  in 
a  statute  it  must,  unless  the  legislature  have 
afi^ed  to  it  a  special  definition,  be  taken  in 
its  ordinary  and  general  sense.  (Gross  y. 
Fowler,  21  Cal.  392.) 

117.  In  construing  laws  words  not  techni- 
cal will  be  presumed  to  have  been  used  in  the 
sense  in  which  they  are  understood  by  those 
for  whom  the  laws  are  made.  (Sprague  v. 
Norway,  31  Cal.  173.) 

118.  Where  statutes  use  words  and  phrases 
of  a  well-known  and  definite  meaning  in  the 
law  they  are  to  be  expounded  in  the  same 
sense  in  the  statute.  (Harris  v.  Reynolds,  IS 
Cal.  514.) 

119.  Where  word  having  technical,  as  well 
as  popular,  meaning  is  used  in  the  constitution 
or  a  statute  the  courts  will  accord  to  it  its 
popular  signification,  unless  the  very  nature 
of  the  subject  indicates,  or  the  context  sug- 
gests, that  it  is  used  in  its  technical  sense. 
(Weill  V.  Kenfleld,  64  Cal.  111.) 

Cited  57  Cal.  605 ;  69  Cal.  491 ;  72  Cal.  465 ;  85 
Cal.  247,  414. 

120.  Word  repeatedly  nsed  in  statute  will 
bear  the  same  meaning  throughout  the  stat> 
ute,  unless  it  is  apparent  that  another  mean- 
ing is  intended.  (Pitte  v.  Shipley,  46  OaU 
154.) 

Cited  56  Cal.  565 ;  72  CaL  466. 

121.  Where  a  word  or  clause  is  found  re- 
peatedly used  in  a  statute  it  will  be  presumed 
to  bear  the  same  meaning  throughout,  unless 
there  is  something  to  show  that  another  mean- 
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ing  ii  intended.    (Hoag  v.  Howard,  66  Cal. 

B«4.) 

Oited  72  Cal.  466. 

122.  When  two  acts  are  in  pari  materia,  or 
one  is  an  amendment  of  the  other,  it  will  be 
presumed  that  a  word  used  in  a  certain  sense 
m  the  first  act  was  used  in  the  same  sense  in 
the  subeeqnent  one.  (Robbing  t.  Omnibus 
R.  R.  Co.,  32  Cal.  472.) 

Oited  65  Cal,  565. 

Words  in  amendatory  act,  construction  of. 
See  poet,  X. 

Expressio  unius  exclneio  alterius.  See 
Bankruptcy  and  Inaolvency,  190 ;  New  Trial, 
18;  Offices  and  Officers,  188;  Streets,  352. 

Reddendo  singula  singulis.  See  Taxation, 
664. 

123.  In  the  construction  of  a  statute,  words 
or  sentences  may  be  transposed  whenever  it 
is  necessary  to  do  so,  in  order  that  every  word 
may  have  a  practical  effect,  according  to  its 
appropriate  meaning.  (Eyre  y.  Harmon,  92 
Cal.  580.) 

General  words  controlled  by  specific  excep- 
tions.   See  post,  VIU,  24. 

Mistake  in  use  of  word.  See  post,  YIII, 
26. 

//.  Conttmporantout  Conttruetion;  ta  Rt-taaet- 
mtnt  of  Statut»;  Stan  Deeiaia. 

124.  Goarts  will  uphold,  where  it  is  possible, 
a  contemporaneous  interpretation  of  a  statute 
under  which  interpretation  rights  of  property 
have  for  many  years  been  acquired.  (Slatter 
of  Will  of  Warfield,  22  Cal.  61.) 

Cited  9  Mont.  465. 

125.  In  oonstruine  statutes  and  the  consti- 
tution the  rule  is  almost  universal  to  adhere 
to  the  doctrine  of  stare  decisis.  (Seale  v. 
Mitchell,  5  Cal.  401.) 

Cited  8  Nev.  344;  10  Or.  66. 

Construction  of  statutes.  See  Stare  Dedsis, 
28. 

126.  The  mie  that  the  I^islature,  by  re-en- 
acting without  material  alteration  a  statute 
which  has  been  judicially  expounded  by  the 
highest  court  of  the  state,  must  be  presumed 
tonave  intended  that  the  same  words  should 
be  received  in  the  new  statute  in  the  sense 
which  had  been  attributed  to  them  in  the  old, 
does  not  apply  where  the  old  statute  was 
strictly  construed,  prior  to  the  adoption  of 
the  code,  because  in  derogation  of  the  com- 
mon law,  and  the  re-enactment  is  made  part 
of  the  code  which  abolishes  that  rule  of  strict 
construction,  and  provides  for  a  liberal  con- 
struction  of  its  provisions,  with  a  yiew  to 
effect  its  objects  and  to  promote  justice. 
(Blythe  v.  Ayres,  96  Cal.  582.) 

Cited  88  Cal.  888. 

127.  Where  a  law,  antecedent  to  a  revision 
of  'Ute  statutes,  is  settled  either  by  clear  ex- 
pressions in  the  statutes  or  adjudications  upon 
them,  the  mere  change  in  the  phraseology 
shall  not  be  deemed  or  construed  a  change  of 
the  law,  unless  such  phraseology  evidently 
purports  an  intention  to  work  a  change. 
(Hyatt  V.  AUen,  64  CaL  863.) 

Oited  65  Cal.  304. 

128.  The  rules  of  statutory  construction 
under  the  codes  being  different  from  those 


applied  to  the  Practice  Act,  a  re-enactment  in 
one  of  the  codes  of  a  provision  contained  in 
the  Practice  Act  does  not  carry  with  It  the 
construction  given  it  previous  to  its  re-enact- 
ment. A  re-enactment  only  carries  with  it 
the  construction  previously  given  where  the 
rules  of  statutory  construction  are  the  same 
at  the  date  of  both  enactments.  (Dixon  y. 
Pluns,  98  Cal.  384.) 

129.  The  act  of  1863  as  to  the  transfer  of 
stock  does  not  substantially  alter  that  of  1850 
in  this  respect,  and  its  construction  having 
been  heretofore  judicially  established,  public 
policy  demands  that  it  should  be  maintained. 
(Weston  V.  Bear  River  etc.  Co.,  6  Cal.  425.) 

Prior  decisions  under  similar  statutes,  ap- 
plicability.   See  Mechanics'  Liens,  49. 

CJontemporaneous  construction.  See  Ap- 
peals, 4,  16 ;  Constitutional  Law,  IV,  5. 

Construction  of  constitution.  See  Stare 
Decisis. 

12.   Where   Statute  Suaeeptib/e  of  Two   Con- 
atruetiona. 

130.  If  a  statute  is  susceptible  of  two  con- 
structions, one  of  which  is  consistent  and  the 
other  inconsistent  with  the  restrictions  of  the 
constitution,  it  is  the  duty  of  the  court  to  give 
it  that  construction  which  will  make  it  har- 
monize with  the  constitution,  and  comport 
with  the  legitimate  powers  of  the  legislature. 
(People  V.  Frisbie,  2b  Cal.  136.) 

131.  When  an  act  of  the  legislature  is  am- 
biguous upon  its  face,  and  susceptible  of  dif- 
ferent constructions,  such  construction  as 
would  declare  it  unconstitutional  should  bo 
avoided  when  it  can  be  fairly  done.  (French 
V.  Teschemaker,  24  Cal.  518.) 

Cited  36  Cal.  604,  626;  63  Oal.  179;  92  Cal. 
658;  92  Cal.  586. 

132.  Where  a  law  is  capable  of  two  con- 
structions, that  one  must  oe  adopted  which 
will  preserve  the  sense  as  well  of  the  several 
parts  as  of  the  whole  act,  (San  Francisco  y. 
Hazen,  5  Cal.  169.) 

Oited  18  Col.  366. 

t8.  Tit/0  of  Act;  Heada  of  Chaptora;  DMaion 
of  Statutoa  into  Seetiona, 

133.  It  is  well  settled  that  title  of  act  is  no 
part  of  law  itself,  although  it  may  be  referred 
to  in  cases  of  doubt  to  ascertain  the  intention 
of  the  legislature.  (Cohen  v.  Barrett,  5  Cal. 
195.) 

134.  The  title  of  an  act  cannot  be  used  to 
restrain  or  control  any  positive  provision  of 
the  act,  but,  where  the  meaning  of  the  body 
of  the  act  is  doubtful,  the  title  may  be  re- 
sorted to  as  a  means  of  ascertaining  the  in- 
tention of  the  legislature.  (Flynn  y.  Abbott, 
16  Oal.  358.) 

(Dited  19  Oal.  512;  36  Cal.  602. 

136.  The  title  of  an  act  is  never  held  to  con- 
trol the  l^islative  intent.  This  intent  is  to  be 
sought  in  the  purview  or  body  of  the  act ;  and, 
when  the  language  in  this  part  is  clear  and 
unambiguous,  no  other  part  can  avail  to  con- 
tradict or  control  it.  The  title  can  be  re- 
sorted to  only  in  cases  of  ambiguity,  and  is 
then  of  slight  value.  Per  Field,  J.,  dissent- 
ing. (Ex  parte  Newman,  9  Cal.  502.) 
Cited  20  Cal.  582. 
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136.  The  role  that  the  title  of  an  act  does 
not  control  legislative  intent  is  not  in  any  de- 
gree  changed  by  the  twenty-fifth  section  of 
article  IV  of  the  constitution,  which  requires 
that  "  every  law  enacted  by  the  legislature 
shall  embrace  but  one  object,  and  that  shall 
be  expressed  in  the  title.*'  Per  Field,  J.,  dis- 
senting.   (Ex  parte  Newman,  9  Oal.  602.) 

1S7.  While  the  title  of  an  act  will  not  con- 
trol the  language  of  a  statute  in  the  body  it 
may  be  referred  to  as  tending  to  explain  the 
intention  of  the  act  when  the  language  is 
doubtful.  (Barnes  v.  Jones,  61  Cal,  303,  cite4 
60  Cal.  205,  74  Oal.  45,  100  CaL  325;  People 
ex  rel.  Ferguson  v.  Supervisors  of  San  Fran- 
cisco, 36  CaL  595.) 

188.  When  the  language  of  an  act  is  plain 
the  title  cannot  be  resort^  to  for  the  purpose 
of  restraining  that  language.  (In  re  Boston 
Mining  and  Milling  Co.,  51  Cal.  624.) 

139.  In  construing  statutes  resort  is  some- 
times had  to  the  title,  as  tending  to  throw 
some  light  upon  the  intention  of  the  legisla- 
ture in  very  doubtful  cases ;  but,  in  any  case, 
it  is  entitled  to  but  little  weight,  and  is  never 
allowed  to  enlarge  or  control  the  language  in 
the  body  of  the  act.  (Hagar  v.  Supervisors 
of  Yolo  County,  47  Cal.  222.) 

140.  If,  upon  the  face  of  an  act^  the  legisla- 
tive intent  is  ambiguous,  a  judicial  reference 
may  be  had  to  the  title  of  the  act  to  assist  in 
determining  its  meaning.  (Weed  v.  Maynard, 
52  Oal.  469.) 

Cited  74  Cal.  46. 

141.  While  the  title  cannot  be  resorted  to 
to  control  the  body  of  a  statute,  yet,  in  doubt- 
ful cases,  it  may  be  referred  to  as  an  aid  in 
construing  doubtful  clauses.  (Harris  v.  Su- 
pervisors of  San  Francisco,  52  Oal.  554.) 

142.  Head-notes  to  chapters  and  titles  in 
the  Practice  Act  are  entitled  to  more  consid- 
eration in  explaining  the  intention  of  the  dif- 
ferent sections,  where  the  language  is  doubtful , 
than  the  title  of  the  entire  act.  (Barnes  v. 
Jones,  51  Cal.  303.) 

Cited  60  Cal.  192;  75  Cal.  16;  100  Cal.  326. 

143.  Headings  of  chapters  may  be  resorted 
to  to  determine  as  to  the  correct  interpretation 
of  the  sections  included  in  the  chapter.  (£x 
parte  Koser,  60  Cal.  177, 192.) 

144.  The  notes  at  the  heads  of  the  chapters 
in  the  Penal  Code  are  a  portion  of  the  chap- 
ter itself.  (Ex  parte  Koser,  60  Oal.  177,  206.) 
Cited  75  Oal.  16. 

146.  The  subject  matter  of  s  title  of  the 
code  should  be  ascertained,  not  so  much  from 
the  head  lines  as  from  the  contents.  (People 
ez  rel.  Travers  v.  Freese,  76  Oal.  633.) 

146.  The  distribution  of  an  act  into  sec- 
tions is  ptirely  artificial.  The  real  point 
always  is,  whether  the  provisions  are  essen- 
tially and  inseparably  connected  in  substance. 
McKinstry,  J.    (People  v.  Parks,  58  Cal.  624. ) 

Title  of  act.  See  Constitutional  Law,  VIII,  2. 

14.  When  One  Statute  Refen  to  Another. 

147.  Legal  effect  of  reference  to  another 
Statute  \a  the  same  as  though  the  act  referred 
to  had  been  inserted  in  the  act  creating  the 
oflBce.  (People  t.  Whipple,  No.  2,  47  Oal. 
592.) 


148.  Subsequent  repeal  of  act  so  referred  to 
does  not  defeat  nor  render  void  the  act  in 
which  such  reference  is  contained.  (People  v. 
Whipple,  No.  2,  47  Cal.  592.) 

149.  The  legislature,  in  the  passage  of  a 
law.  may  refer  to  an  act  unconstitutional  in 
itself  to  indicate  its  will  in  respect  to  a  consti- 
tutional purpose.  Where  power  has  been 
misplaced  by  the  legislature,  and  thus  its  act 
become  unconstitutional  and  void,  it  may,  by 
the  passage  of  a  constitutional  law,  transfer 
such  powers  to  another  tribunal,  by  reference 
to  such  act.    (People  v.  Bircham,  12  Oal.  50.) 

Statute  declaring  special  act  to  be  general. 
See  post,  VIII,  18. 

Mistake  in  reference  to  another  act.  See 
post,  VIII,  26. 

IS.  Where  Certain  Proris/one  of  Act  are  Inopera- 
tive. 
160.  On  the  26th  of  March,  1878,  an  act 
was  passed  by  the  l^slature  entitled  "  An  act 
in  relation  to  certain  officers  of  Plumas  county, 
and  to  fix  the  compensation  thereof."  Por- 
tions of  the  act  took  effect  immediately,  and 
other  portions  were  to  take  effect  on  the  first 
Monday  in  March,  1880.  These  latter  por- 
tions never  took  effect  by  reason  of  the  adop- 
tion of  our  present  constitution.  Held,  that 
the  portions  which  took  effect  may  operate  in- 
dependently of  the  residue  of  the  act,  and  are 
still  in  force.    (People  v.  Whiting,  64  Oal.  67.) 

fO.  Convicting  or  Repugnant  Statuiee. 

151.  When  the  provisions  of  the  different 
codes  conflict  with  each  other  such  a  con- 
struction must  be  given  to  them  that  both 
may,  if  possible,  have  effect.  (GonxaleB  Y. 
Wasson,  51  Cal.  295.) 

Oited  62  Cal.  26. 

152.  The  different  sections  of  a  chapter  in 
any  of  the  codes  must  be  so  construed  as  to 
reconcile  all  apparent  conflicts.  (Emeric  v. 
Alvarado,  64  Cat.  629.) 

153.  If  there  are  conflicting  provisions  in  the 
different  sections  of  a  chapter  the  provisions 
of  the  section  last  in  numerical  order  must 
prevail,  unless  such  construction  is  inconsist- 
ent with  the  meaning  of  the  diapter.  (Em- 
eric V.  Alvarado,  64  Cal.  629.) 

154.  Section  4484  of   the   Political  Code, 

§roviding  that  in  the  construction  of  con- 
icting  sections  of  the  same  chapter  or  article 
of  the  codes  the  provisions  of  the  section  last 
in  numerical  order  must  prevail,  does  not 
govern  in  the  construction  of  sections  that 
were  passed  at  different  times.  In  such  a 
case  the  section  that  was  last  ^Msed  must 
prevail.    (People  v.  Dobbins,  73  Cal.  257.) 

165.  The  subject  matter  of  recording  mort- 
gages comes  more  properly  under  the  article 
in  the  Civil  Code  prescribing  rules  for  "mort- 
gages of  real  property"  than  under  the  article 
prescribing  rules  for  "  mortgages  in  general," 
and,  if  there  is  a  conflict  oetween  the  two 
articles  in  relation  to  recording  mortgages, 
the  former  must  prevail.  (Odd  Fellows'  Sav- 
ings Bank  v.  Banton,  46  Cal.  603.) 

156.  Although  section  16  of  the  State  Refom 
School  Act  could  have  been  enacted  as  aa 
amendment  to  the  Penal  Code,  yet  the  fact 
that  it  was  not  so  made  a  part  thereof  does 
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not  render  that  flection  void ;  and,  if  there  be 
any  conflict  between  the  Penal  Code  and  the 
Beform  School  Act,  the  latter  most  prevtdL 
(Ex  parte  liddell,  93  Cal.  633.) 

167.  When  two  laws  upon  cognate  anbiect, 
passed  at  different  times,  are  inconsistent 
with  each  other,  the  one  first  passed  most 
yield  to  the  latter.  (Estate  of  Wixom,  86 
ttel.  S20.) 

Cited  68  Cal.  304;  73  Oal.  606. 

168.  On  May  1, 1861,  the  legislature  paaeed 
two  acts — one  to  regulate  proceeding  in  crim- 
inal cases,  the  other  to  regulate  fees  in  office— 
both  fixing  the  fees  of  the  clerk  in  criminal 
cases,  and  essentially  different.  Held,  that 
the  latter  act  must  ^vern,  as  the  subject  of 
fees  was  the  sole  object  of  that  act,  and,  the 
fixing  of  fees  in  the  former  act  being  a  mere 
incident,  the  main  purpose  of  the  act  being 
to  regulate  criminal  proceedings.  (Dobbins 
T.  Superrisora  of  Yuba  County,  6  Cal.  414.) 
Cited  32  Cal.  144. 

169.  Repugnancy  in  principlea  merely,  be- 
tween'.two  acts  of  the  legislature,  forms  no 
reason  why  both  may  not  stand.  (Ex  parte 
Smith,  40  Cal.  419.) 

Bept^;nancy  between  statutes.  See  Taxa- 
tion, 67. 

Conflicting  sections,  construction  of.  See 
(3ame  Laws;  Homesteads,  126. 

Conflicting  sections  of  axle,  which  prevail. 
See  Offices  and  Officers,  248. 

Duty  to  reconcile  inconsistent  statntea.  See 
post,^. 

General  and  special  acts  relating  to  duties 
of  public  boards.    See  post,  VIII,  18. 

Repugnant  exception  or  proviso.  See  poet, 
Vin,  24. 

Bepognant  statutes,  repeal  in  case  of.  See 
post,IX. 

n.  Fowl*  Implied  io  Statirtt;  Act  Creating  Might 
Without  Remedy. 

160.  Where  a  power  is  given  by  statute, 
every  thing  neoeecBary  to  make  it  effectual  or 
requisite  to  attain  the  end  is  implied;  and 
where  the  law  requires  a  thing  to  be  done,  it 
authorizes  the  performance  of  whatever  may 
be  necessary  for  executing  its  commands. 
(State  of  OaUfomiav.  Poulterer,  16  Cal.  614.) 

161.  When  a  statute  casts  upon  a  party  an 
obligation  to  pay  money  to  particular  persons, 
without  providing  a  remedy  for  its  recovery, 
an  action  of  debt  will  lie.  (State  of  California 
V.  Poulterer,  16  CaL  614.) 

18.  Oeneralaad  Special  Mete;  Rule  that  Special 
Prerieion  Controla  General. 

162.  An  act  which  purports  on  its  face  to  be, 
and  is  in  fact,  a  special  act,  cannot  be  con- 
verted into  a  general  act  by  a  declaration  of 
the  legislature  in  another  act  that  it  shall  be 
considered  a  general  act.  (San  Francisco  v. 
Spring  Valley  Water  Works,  48  Cal.  493.) 
Cited  83  CaL  404. 

163.  A  private  act  of  the  legislature,  where 
there  is  doubt  in  respect  to  its  interpretation, 
is  to  be  construed  most  beneficially  to  the 
public  interests.  (Welsh  v.  Plumas  County, 
94  Cal.  368.) 

164.  Where  there  is  a  general  law  prescrib- 
ing and  defining  the  powers,  duties,  and  mode 
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of  procedore  of  a  public  board,  and  a  special 
law  is  passed  relating  to  a  particular  matter 
coming  within  the  genoal  scope  of  the  pow- 
ers of  the  board,  the  two  laws  are  to  be  read 
together ;  and  the  general  law  is  applicable  to 
the  particular  matter,  except  in  so  far  as  pro- 
vision is  made  in  the  special  law  conferring 
{wwers,  or  prescribing  duties  or  modes  of 
procedure  different  from  those  mentioned  in 
the  general  law.  (Talcott  v.  Harbor  Commrs., 
63  (Jal.  199.) 

166.  It  is  a  well-settled  rule  of  construction 
that  a  general  provision  must  be  controlled  by 
one  that  is  special.  (People  ex  reL  Fowler  v. 
Wells,  11  Cal.  329.) 

(General  and  special  statutes  relating  to 
cities.    See  San  Francisco,  321. 

(general  words  are  controlled  by  spedflcex* 
ceptions.    See  post,  VIII,  24. 

Ignorance  of  party  affected  by  pablic  act, 
effect  of.    See  ante,  V. 

Acceptance  of  law  passed  for  one's  special 
benefit.    See  ante.  III. 

General  laws,  uniformity  of.  See  Gonstita- 
tional  Law,  VIII,  15. 

Greneral  statute,  effect  of  on  contract  made 
under  special  statute.    See  BondSj  88. 

Special  laws.  See  Constitutional  Law, 
Vm,  14. 

Special  act  authorizing  sale.  See  Estates 
of  Deceased  Persons,  VU,  3;  GKiardian  and 
Ward,  V,  6,  a. 

Special  act  authorizing  change  of  venue. 
See  Vei:ue,  II,  3. 

Creation  of  reclamation  district  by  special 
act.  See  Swamp  and  Overflowed  Lands, 
XVII,  8,  c. 

Water  company  cannot  be  created  by  spe- 
cial act.    See  Water  Companies,  5. 

18.  Statute  Diretting  One  of  Property. 

See  Eminent   Domain ;   Highways ;  Streets ; 
Taxation. 

166.  In  proceedings  to  divest  individuals  of 
their  estates  for  public  use  statutes  must  Ite 
construed  strictly  in  favor  of  individual  right ; 
yet  in  the  exercise  of  the  powers  conferred, 
which  are  to  be  used  for  the  public  good,  they 
should  be  construed  liberally,  so  uir  as  it  is 
necessary  to  render  their  execution  practi- 
cable. Per  Temple  J.,  concurring.  (Cham- 
bers v.  Satterlee,  40  Cal.  497.) 

167.  Statutes  prescribing  modes  by  which 
party  may  be  divested  of  Eia  property  with« 
out  his  consent  must  be  strictly  construed. 
(Trumpler  v.  Bemerly,  39  Cal.  490.) 

Summary  proceedings,  statute  strictly  con- 
strued.   See  Sheriffs,  100. 

20.  Stotufea  in  Derogation  or  ABrmanee  of  the 
Common  Law. 

168.  Statute,  in  derogation  of  common  law, 
must  be  strictlyoonstrued.  (Turner  v.  Tuol- 
umne County  \VaterCo.,26Cal.897;  People 
V.  Buster,  11  Cal.  216.) 

169.  Statutes  in  derogation  of  the  common 
law  should  be  construed  strictly,  especially 
when  they  open  a  door  to  fraud.  (Hotaling  v. 
Cronise,  2  Cal.  60.) 

170.  Where  a  statute  is  in  affirmance  of  the 
common  law  it  is  to  be  construed  as  was  the 
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rnle  by  that  law.  (Baker  t.  Baker,  13  Gal.  87. ) 
Cited  90  Cal.  454. 

Statute  in  derogation  of  common  law  is 
strictlv  constmed.  See  Arbitration  and 
Award,  60;  Eminent  Domain,  SS,  80;  Inter- 
est, 2 ;  Judgments,  22 ;  Mechanics'  Liens,  4. 

Statutes  relating  to  Intimation  are  in  dero- 
gation ol  common  law,  and  to  be  strictly  con- 
stmed.   See  Legitimacy,  11, 12. 

Statute  authorizing  suit  e^inst  company, 
by  name,  is  in  den^^tion  of  common  law,  and 
to  be  strictly  constraed.    See  Parties,  32. 

31.  Ptnal  Statutes. 

171.  A  statute  which  provides  for  making 
one  person  individually  liable  for  the  debts  m 
another,  and  prescribe  how  and  under  what 
drcumstances  he  shall  be  held  thus  liable,  is 
penal  in  its  nature,  and.  like  other  statutes 
which  create  a  forfeiture  or  impose  a  penalty, 
is  to  be  strictly  construed  against  the  uabUity. 
(Moore  T.  Lent,  SlOal.  602.) 

Statute  relating  to  embezzlement  from  es- 
tate, is  not.    See  Embezzlement. 

Statute  relating  to  fire.    See  Fire. 

Penalty,  statute  does  not  give,  when.  See 
Shipping,  V. 

Statute  imposing  forfeiture.  See  Mechanics' 
Liens,  802. 

Statute  giving  penalty  for  failure  to  trans- 
mit message,   ^e  Telegraph  CJompanies,  12. 

Penalty  for  excessive  charges.  See  Com- 
mon Carriers,  IV,  4,  b. 

172.  Although  penal  clauses  of  statutes 
ought  to  be  strictly  construed,  yet,  when  the 
intent  and  object  of  the  law  is  plain,  such 
object  must  not  be  defeated  by  an  ovemice 
construction.  Common  sense  must  be  applied 
to  the  terms  made  use  of,  in  order  to  avoid  an 
absurdity,  and  no  word  is  to  be  eliminated,  if 
a  sensible  meaning  can  be  given  to  it,  unless 
the  real  object  of  the  statute  would  be  de- 
feated by  giving  such  word  its  meaning ;  but 
efiect  must  be  given  to  each  word,  when  not 
to  do  so  is  to  deprive  the  law  of  the  vitality 
necessary  to  secure  respect  to  its  commands. 
(Eyre  V.  Harmon,  92  C;al.  680.) 

Penalty,statute  imposing,Btrict1v  construed. 
See  Corporations,  639;  Mechanics  Liens,  302; 
Be^stration,  58. 

Liberal  construction  of  penal  statute.  See 
Banks  and  Banking.  99. 

178.  The  rule  of  the  common  law  that 
penal  statutes  should  receive  a  strict  construc- 
tion in  favor  of  him  upon  whom  a  penalty 
was  to  be  inflicted  has  been  abrtvated  by  the 
code,  which  has  constituted  itself,  in  this  re- 
spect, its  own  interpreter.  (Ex  parte  Gutier- 
rez, 46  Cal.  429.) 

174.  The  rule  that  penal  statutes  must  be 
strictlv  construed  has  oeen  abolished  in  this 
state  by  the  Penal  Code.  (People  y.  Soto,  49 
Cal.  68.) 

Penal  Code,  construction  of.  See  ante, 
VUI,  1. 

Conflict  between  penal  legislation  and 
Penal  Code.    See  ante,  VIII,  20. 

Subsequent  act  covering  same  offense.  See 
post,  IX. 

Remedy  imder.    See  Auctions,  20. 

Bight  to  violate  cannot  be  acquired  by 
prescription.    See  Watercourses,  VL 


22.  Remedial  Sttttutrt;  CaraHre  Met*. 

176.  Where  a  right  exists  at  common  law, 
and  a  new  remedy  is  given  by  statute,  the 
latter  is  cumulative,  and  either  remedy  may 
be  pursued.  (People  v.  Oraycroft.  2  Oal.  243, 
cited  7  Cal.  129,  77  Cal.  648;  Ward  ▼.  Sever- 
ance, 7  Cal.  126.) 

Effect  of  statute  providing  remedy.  See 
Nuisances,  V,  1. 

Remedy,  statute  providing  whether  ex- 
clusive.   See  Pleadiiu;  and  Practice,  11. 

Remedy  provided  by  statute  not  excluslTe, 
when.    See  Auctions,  20. 

Statute  giving  remedy  is  cumulative.  See 
Taxation,  695. 

Creating  power,  duty,  or  remedy,  when 
exclusive.    See  Auctions,  28. 

Statute  giving  lien  is  not  exclusive,  when. 
See  Fences.  10. 

Remedy  by  injunction  is  not  exclnaive.  See 
Injunctions,  127. 

176.  Where  a  new  right  is  created  bj[  stat- 
ute the  partv  complaining  of  its  violation  is 
confined  to  nis  statutory  remedy,  so  &r  as 
the  courts  of  common  law  are  concerned. 
(Ward  V.  Severance,  7  Cal.  120;  People  v. 
Craycroft,  2  Cal.  243,  cited  7  OaL  129 ;  77  Gal. 
643.) 

177.  When  a  right  or  obligation  is  created, 
and  a  remedy  provided  by  statute  or  valid  or- 
dinance, the  remedy  so  provided  must  be  ex> 
clnsively  pursued.  It  is  only  when  the  right 
exists  at  common  law  that  the  remedy  pro- 
vided by  statute  can  be  regarded  as  cumula- 
tive. (Monterey  County  v.  Abbott,  77  OaL 
641.) 

178.  If  a  statute  gives  a  particular  remedy 
in  conferring  a  new  right,  then  the  particular 
remedy  must  be  pursued.  (Roberts  v.  Lan- 
decker,  9Cal.  262.) 

179.  Remedial  statutes  must  be  constmed 
liberally,  Jtnd  where  the  meaning  is  doubtful 
it  must  be  so  constmed  as  to  extend  the  rem- 
edy. (White  V.  Steam  Tug  Mary  Ann,  6  Cal. 
462,  cited  22  CaL  98, 126;  CuUerton  v.  Mead, 
22  Cal.  95.) 

180.  Remedial  statutes  should  be  liberally 
construed  in  favor  of  the  remedy,  and  rules  ot 
procedure  are  remedial  in  their  nature.  ( Buck 
T.  City  of  Eureka,  97  Cal.  135.) 

181.  An  act  of  a  remedial  character  should 
receive,  having  due  regard  to  the  language  in 
which  it  is  expressed,  a  liberal  construction, 
which  will  bring  within  its  scope  every 
case  which  comes  clearly  within  its  spint 
and  policy.    (Wallace  v.  Moody,  26  Cal.  387.) 

182.  A  statute  remedial  in  its  object,  if  its 
meaning  is  doubtful,  will  be  construed  so  as 
to  suppress  the  mischief  adverted  to,  and  ad- 
vance the  remedy.  (Toomy  v.  Dunphy,  86 
Cal.  639.) 

Statutes  allowing  redemption  are  remedial, 
and  should  be  liberally  construed.  See  Mort- 
gagee, 869. 

Remedial,  exemption  statutes  are  liberally 
construed.    See  Exemptions,  2. 

Remedial  statutes  liberally  constraed.  See 
Estates  of  Deceased  Persons,  167 ;  Judgments, 
683,  776. 

183.  Where  a  statute  provides  a  remedy  not 
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known  to  the  common  law,  and  by  which  no 
personal  notice  to  the  person  proceeded  against 
18  required,  the  statute  should  receive  a  strict 
construction,  and  not  be  extended  to  cases 
wtiich  do  not  clearly  fall  within  its  lansuage. 
Per  Bennett,  J.  (Souter  t.  The  Sea  Witch,  1 
Oal.  162.) 

(instruction  of  statute  relating  to  appeals. 
Bee  Appeals,  II,  I. 

New  trial,  construction  of  statute  relating 
to.    See  New  Trial,  IV,  1. 

Curative  statutes  relating  to  swamp  land. 
See  Swamp  and  Overflowed  Lands,  XiV. 

Curative  acts,  validating  void  proceeding  for 
street  improvement.    See  Streets,  XII,  8. 

Curative.  See  Public  Lands,  402 :  B^s- 
tration,  82,  et  seq. ;  Taxation,  VllI,  o. 

Curative  act,  wnether  retroactive.  See  Pub- 
lic I^nds,  652. 

Statute  caring  defects  in  certificates  of  in- 
corporation.    See  Corporations,  33. 

23.  Maadatory  and  Prohibitory;  Validity  of  For- 
biddon  Acto. 

184.  When  object  of  law  is  to  subserve  some 
purpose  in  which  public  are  interested  courts 
will  hold  a  provision  to  be  mandatory  or  di- 
rectory, as  will  best  subserve  that  purpose. 
(Calaveras  County  v.  Brockway,  30  Cal.  325.) 

185.  The  rule  is,  that,  when  time  is  pre- 
scribed to  a  public  body  in  the  exercise  of  a 
function  in  which  the  public  is  concerned,  the 
period  designated  is  not  of  the  essence  of  the 
authority,  but  is  a  mere  directory  provision. 
(People  ex  rel.  Jacobs  t.  Morray,  16  Cal.  221.) 
Cited  80  Cal.  526. 

186.  Where  a  statnte  specifies  the  time  at  or 
within  which  an  act  is  to  be  done  it  is  usually 
held  to  be  directory,  unless  time  is  of  the  es- 
sence of  the  thing  to  be  done,  or  the  act  con- 
tains negative  words,  or  snowa  that  the 
designation  of  the  time  was  intended  as  a 
limitation  of  powerj  authority,  or  right.  (Peo- 
ple ex  rel.  SuperviBors  of  Solano  County  v. 
Lake  County,  S3  Cal.  487.) 

187.  Although  statutes  which  fix  the  time 
within  which  official  acto  are  to  be  performed 
are  often  held  to  be  merely  directory  as  to  the 
time  so  fixed,  yet  such  a  statute  is  never  so 
construed  wnen  ito  language  indicates  the 
contrary  intention  as  when  the  statute  at- 
taches a  consequence  to  the  failure  to  perform 
the  act  within  the  time  limited.  In  such  a 
case  the  consequence  can  be  avoided  only  by 
a  compliance  with  the  statute.  (Perine  T. 
Forbush,  97  Cal.  805.) 

188.  Provisions  in  a  Btatnte  in  re^d  to  the 
time  within  which  an  act  is  required  to  be 
done  are  generally  to  be  constmed  as  direc- 
tory, bat  such  a  construction  is  improper 
where  a  consequence  is  attached  to  a  failure 
to  comply  with  the  statute.  (Shaw  v.  Ban- 
dall,  16  CaL  384.) 

Cited  56  Cal.  357;  2  Mont.  394. 

189.  Where  time  is  prescribed  to  a  pnblic 
body  in  the  exercise  of  a  function  in  which 
the  public  is  concerned,  the  time  designated 
is  merely  directory,  unless  there  are  negative 
words  restraining  tne  exercise  of  the  power  to 
that  time.  (Tuoby  y.  Chase,  80  Cal.  524.) 
Cited  56  Cal.  367. 

190.  Where  an  act  of  the  legielatare  contains 


no  intwisions  limiting  its  openition  upon  any 
contingency,  and  it  is  impossible  to  take  the 
initial  step  in  its  execution  within  the  time 
prescribed  in  the  statute,  held,  that  the  pro- 
vision in  respect  to  the  time  of  taking  said 
step  is  directory  merely.  (People  ex  rel.  Su- 
pervisors of  Solano  County  v.  Lake  County, 
38  Cal  487  i 
Cited  56  Cal.  867;  2  Mont.  394. 

191.  If  an  act  both  authorizes  and  empow- 
ers and  makes  it  the  duty  of  a  board  of  super- 
visors to  contract  for  a  map  it  will  not  be 
construed  as  mandatory.  (Bowers  v.  Sonoma 
County,  32  Cal.  66.) 

192.  The  act  of  the  28th  of  March,  1863,  "  to 
authorize  the  board  of  supervisors  of  Sonoma 
county  to  appropriate  money  for  a  map,"  is 
not  mandatory  on  the  part  of  the  board,  but 
leaves  the  matter  to  its  judgment.  (Bowers 
V.  Sonoma  County,  32  Cal.  66.) 

Cited  68  Cal.  278. 

198.  In  oonstraction  of  statutes  relating  to 
performance  of  public  dut^  which  does  not 
affect  any  private  righte  or  interests,  but  con- 
cerns the  pnblic  alone,  the  language  of  the 
statute,  although  imperative  in  terms,  must 
be  r^arded  as  directory  rather  than  manda- 
tory. (Board  of  Education  of  Sacramento  v. 
Board  of  Trustees  of  Sacramento,  96  (Tal. 
42.) 

194.  Although  it  may  appear  that  it  was  not 
intended  to  be  mandatory  from  the  first  sec- 
tion, yet,  if  the  other  provisions  of  the  act  are 
whol^  inconsistent  with  this  hypothesis,  the 
act  will  be  held  to  be  mandators.  (People  ex 
rel.  Ferguson  v.  Supervisors  of  San  Francisco, 
36  Cal.  696.) 

196.  When  a  statnte  says  an  act  cannot  be 
done  unless  performed  in  a  certain  mode  the 
inhibition  against  performing  it  in  any  other 
way  would  seem  to  be  in  view  of  the  word 
"cannot,"  meaning  an  absence  of  power,  to 
be  just  as  strong  and  complete  as  when  the 
statute  says  that  an  act,  unless  done  in  a  cei^ 
tain  mode,  shall  not  be  valid  for  any  purpose. 
(Gleason  v.  Spray.  81  Cal.  217.) 

Ordinance  imposing  penalty  prohilnto  act. 
See  Ordinances,  103. 

Directory,  statute  relating  to  change  of  dis- 
tricte.    See  Supervisors,  66. 

Directory,  requiring  orders  and  decrees  of 
probate  court  to  be  entered  and  signed.  See 
Probate  Courto,  18. 

Directory,  written  decision,  statute  requir- 
ing is.    See  New  Trial,  573. 

jDirectory,  statute  fixing  time  is.  See  Ap- 
peals, 818,  819,  960,  961;  Judgmente,  94;  Oi- 
flces  and  Officers,  28;  Taxation,  214,  882. 

Directory,  statute  as  to  time  of  filing  re- 
port is.    See  Reference,  46. 

Directory,  time  of  for'  filing  papers,  statute 
fixing  is.    See  Filing,  1. 

Directory,  statute  prescribing  time  for  filing 
statement  is.    See  l&nks  and  Banking,  98. 

Directory,  statnte  requiring  decision  to  be 
filed  within  certain  time.  See  Appeals,  2970: 
Judges,  16, 17;  New  Trial,  46. 

Directory,  time  of  filing  findings,  Btotnte 
fixing  is.    See  Findings,  27. 

Directory,  statute  requiring  findings  is  not. 
See  Findings,  125. 

Directory,  requirement  as  to  time  of  filing 
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shorthand  repcnrter's  notes  is.  See  Oriminal 
Law,  616. 

Directory,  statute  fixing  time  for  retnm  of 
jnry  is.    See  Jury  and  Jurors,  67. 

Directorv,  time  filing  inventory,  statute 
as  to  is.  See  Executors  and  Administrators, 
114. 

Directory,  statute  requiring  recitals  in 
sheriff's  deed  are.    See  Executions,  860. 

Mandatory,  statute  prescribing  contents  of 
declaration.    See  Homesteads,  26. 

Mandatory,  statute  providing  what  sum- 
mens  shall  state.    See  Summons,  10. 

Mandatory,  statute  as  to  time  of  issuance  of 
summons.    See  Summons,  4. 

Mandatorv,  statute  providing  for  notice  of 
trial.    See  Justices  of  the  Peace,  72. 

Mandatory,  statute  as  to  manner  of  swear- 
ing prisoner  is  not.    See  Witnesses,  IV. 

Mandatory,  statute  providing  for  &unily 
allowance.  See  Estates  of  Deceased  Persons, 
20. 

Mandatory,  statute  relating  to  written  in- 
structions.   See  Griminal  Law,  886. 

Mandatory,  statute  providing  for  restitution 
on  reversal.    See  Appeals,  31^. 

Mandatonr,  statute  as  to  time  of  qualifica- 
tion.   See  Offices  and  Officers,  61. 

Mandatory  ^statute  relating  to  acknowledg- 
ments.   See  Homesteads,  44. 

Mandatory,  statute  requiring  conveyances 
to  be  written.    See  Mines  and  Mining,  422. 

Mandatory,  statute  requiring  rescission 
within  reasonable  time.  See  Rescission  of 
Contracts,  118. 

Mandatory,  statute  relating  to  first  payment 
of  swamp  land.  See  Swamp  and  Overaowed 
Lands,  136. 

Mandatory,  statute  requiring  actual  settle- 
ment is.    See  Public  Lands,  363. 

Mandatory,  street  statute.  See  Streets, 
861. 

Mandatory,  statute  requiring  signatures  to 
petition  to  open  street.    See  Streets,  70. 

Mandatory,  statute  prescribing  manner  of 
street  work.    See  Streets,  167. 

Mandatory,  statute  as  to  time  for  perform- 
ance of  street  contract  is.    See  Streets,  341. 

Mandatory  statute  providing  for  time  of  ex- 
ecuting street  contract  is.    See  Streets,  846. 

Mandatory,  statute  j>roviding  for  letting  of 
contract.    Bed  Supervisors,  68. 

Mandatorv,  statute  relating  to  notice  of  in- 
tent to  purchase  realty.  See  Supervisors,  64, 
66. 

Mandatory,  statute  authorizing  payment  of 
claim  by  ciW  is  not.  See  MnnTcipu  Gorpo- 
rations,  XTTT,  6. 

Mandatory,  requiring  label  on  bottle  isnott 
See  Oriminu  Law,  1160. 

Mandatory,  statute  empowering  issuance  of 
bonds.    See  Mandamus,  203. 

Mandatory  and  directory  provisions  in 
adoption  statute.  See  Parent  and  Ctiild,  28, 
34. 

Mandatory,  or  directory,  statutes  relating  to 
elections.    See  Elections,  3. 

24.  Exeeptiom  and  Proriioa. 

196.  Where  an  act  of  the  legislature  recog- 
nizes the  existence  of  a  general  law  upon  any 
subject,  and  attempts  to  create  an  exception, 
the  exception  is  not  repugnant  to  the  general 


law,  or,  if  it  be,  it  is  only  to  the  extent  of  tha 
exception.    (Ex  parte  Smith,  40  Gal.  419.) 
Cited  96  CaL  482. 

197.  In  construing  statutes  the  rule  is  that 
general  words  are  controlled  by  specific  ex- 
ceptions.   (Lucas  V.  Payne,  7  Cal.  92.) 
Cited  11  Cal.  339. 

198.  The  proviso  to  an  act  is  to  be  read  in 
the  light  of  the  subject  matter  of  the  act. 
(People  ex  rel.  Fierce  v.  Morrill,  26  Cal.  336.) 

199.  The  general  rule  is,  that  a  proviso 
which  is  clearly  repugnant  to  the  body  of  an 
act  is  void.  But,  m  construing  statutes,  it  is 
the  duty  of  the  court  to  reconcue,  if  practica- 
ble, apparently  conflicting  provisions,  so  as  to 
carry  mto  effect  the  intention  of  the  legisla- 
ture as  it  appears  from  the  whole  act,  and 
from  contemporaneous  legislation.  (Pond  t. 
Maddox,  88  Cal.  572.) 

Cited  9  Or.  64;  2  Idaho,  1002. 

Exception  cannot  be  ingrafted  on  statute 
of  limitations.    See  Statute  of  Limitations,  2. 

Exception  in,  effect  of.    See  Highways,  21. 

25.  Mistakes  In;  Error  in  Punctuation. 

200.  Where  there  is  evident  mistake  in  use 
of  word  in  a  section  of  a  statute,  and  it  is  ap- 
parent what  was  the  word  intended,  it  wul 
be  read  as  though  the  intended  word  was  in- 
serted. (Ex  pwte  Hedley,  81  Cal.  108.) 
Cited  8  XTtah,  353. 

201.  If  a  section  in  an  amendatory  or  sup- 
plementary act  refers  to  a  section  of  the  act 
amended  or  supplemented  by  number,  and 
the  section  referred  to  does  not  express  the 
l^islative  intent,  but  another  section  is 
found  which  does  express  that  intent,  the 
reference  will  be  treated  as  being  made  to  the 
latter  section.  (People  v.  King,  28  Cal.  265.) 
Cited  31  CaL  114;  18  Col.  62;  3  Utah,  363. 

202.  If  it  clearly  appears  from  all  the 
sources  of  interpretation  that  a  provision  of 
a  statute  was  inserted  through  inadvertence 
it  will  be  disregarded.  (Pond  v.  Maddox,  38 
Cal.  672.) 

Mistake  in  terms.    See  Trademarks,  16. 

Clerical  misprision  in,  what  is.  See  Plead- 
ing and  Practice,  287. 

Tvpographical  error  in  statutes.  See  Bail- 
roaoB,  4. 

Variance,  what  immaterial.  See  Taxation, 
498. 

Mistake  in  printing  in  the  constitution. 
See  ante,  22. 

203.  The  courts  will  not  permit  an  errone- 
ous punctuation  of  a  statute,  in  printing  it,  to 
have  the  effect  of  giving  it  an  absurd  construc- 
tion.   (Randolph  v.  Bayne,  44  Cal.  366.) 

IX.  Bepeal  of  Statute;  Saring  CUnse  la 
Statute. 

204.  As  a  general  rule,  acts  of  the  legisla- 
ture prohibiting  the  same  offenses  and  mju- 
ries  as  former  acts,  but  imposing  different 
penalties  or  giving  different  remedies,  repeal 
so  far  such  former  acts.  (Eraser  v.  Alexan- 
der, 76  Cal.  147.) 

Cited  97  Cal.  184,  881;  1  N.  Dak.  11, 18. 

205.  Act  con taining  clause  repealing  all  acta 
and  parts  of  acts  inconsistent  with  its  pro- 
visions, but  not  repealing  by  name  a  previous 
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act  on  the  aame  snbject  matter,  leavea  in 
f(nve  all  sach  portionB  of  the  previous  act  as 
•re  not  in  conflict  with  its  i>roviBioDS.  (Peo- 
ple ex  rel  Alexander  v.  Durick,  20  Cal.  94.) 

206.  Where  a  statute  contains  a  clause  re- 
pealing all  laws  and  parts  of  laws  in  conflict 
with  its  provisions,  a  previous  act  upon  the 
same  subject  matter,  tne  material  provisions 
of  which  are  repugnant  to  and  irreconcilable 
with  those  of  the  new  act,  is  repealed  bv  it, 
unless  the  terms  of  the  subsequent  act  snow 
an  intention  to  keep  the  previous  one  in  force. 
(People  ex  rel.  Kirkpatrick  v.  Grippen,  20  Cal. 
677.) 

Kepeal  hj  implication  where  later  act  in- 
consistent. See  Offices  and  Officers,  260;  Su- 
pervisors, y,  16. 

207.  Where  subsequent  statute  repeals  in 
direct  terms  certain  sections  of  a  former 
statute  npon  the  same  general  subject  it  is 
equivalent  to  a  declaration  that  the  remain- 
ing sections  shall  be  in  force,  there  being  no 
necessarjr  repugnancy  between  such  remain- 
ing sections  and  the  subsequent  statute. 
(CSoeby  v.  Patch,  18  Oal.  438.) 

Cited  95  Cal.  148. 

208.  When  an  act  expresses  a  repeal  of 
ormer  acts  only  so  far  as  they  are  inconsist- 
ent with  its  provisions,  such  provision  ex- 
prases  and  limits  the  extent  of  the  repeal. 
(Bank  of  British  North  America  t.  Cahn,  79 
Oal.  463.) 

209.  Whether  a  general  statute  repeals  a 
special  one  by  implication  is  a  qaestion  of  in- 
tention, to  be  gathered  from  the  language 
nsed,  and  from  the  subject  matter  of  legisla- 
tion.   (McGivney  v.  Pierce,  87  Cal.  124.) 

210.  The  repeal  of  a  law  by  implication  is 
not  favored.  (People  v.  San  Francisco  etc. 
B.  B.  Co.,  28  Cal.  254,  cited  68  Cal.  904,  10 
Col.  153;  Scofleld  v.  White,  7  Cal.  400,  cited 
68  Cal.  a04,  10  CoL  163;  In  re  Yick  Wo,  68 
Cal.  294,  cited  98  Cal.  432 ;  Home  for  Cure  of 
Inebriates  v.  Beis,  96  Cal.  142;  Capron  t. 
Hitchcock.  98  Cal.  428.) 

Bepeal  by  implication  not  favored.  See 
Taxation,  166. 

211.  In  order  for  a  subsequent  act  to  repeal 
a  former  it  should  appear  from  the  last  act 
that  it  was  intended  to  take  the  place  of  or 
repeal  the  former,  or  that  the  two  acts  are  so 
inconsistent  that  force  and  effect  cannot  be 
given  to  both.  (Capron  v.  Hitchcock,  98  Cal. 
428.) 

212.  Where  it  appears  that  an  act  of  the 
legislature  was  intended  by  the  legislature  to 
be  and  waa  a  substitute  for  a  former  act  npon 
the  same  subject  the  latter  act  operates  as  a 
repeal  of  the  former,  although  there  be  in 
the  latter  act  no  express  words  repealing  the 
former  act  by  name.  (Hanley  v.  Sixteen 
HorseB,  etc,  97  Cal.  182.) 

213.  A  statute  may  be  repealed  by  express 
words  or  by  necessary  implication.  The  latter 
takes  place  whenever,  by  subsequent  legisla- 
tion, it  be«>mes  apparent  that  the  legislature 
did  not  intend  the  former  act  to  remain  in 
force.  (Christy  V.  Board  of  Supervisors  Sac- 
ramento County,  39  Cal.  3,  cited  73  Cal.  506,  80 
Cal.  270,  98  Oal.  433;  Pennie  v.  Beis,  80  Cal. 
266.) 


214.  Where  two  acts,  passed  at  different 
times,  are  not  in  terms  repugnant,  yet,  if  it 
is  clearly  evident  that  the  last  was  intended 
as  a  revision  or  sabstitute  of  the  first,  it  will 
repeal  the  first  to  the  extent  in  which  its  pro- 
visions are  revised  or  substitated.  (Pierpont 
V.  Crouch,  10  Cal.  315.) 

Cited  43  (3al.  564;  68  Cal.  304 :  76  Cal.  116 ;  10 
Col.  122;  10  Or.  473,  537;  20  Or.  347,  348. 

215.  An  act  of  the  legislature  is  repealed  by 
a  subsequent  act  when  it  appears  from  the 
last  act  that  it  was  intended  to  take  the  place 
of  or  repeal  the  former.  (Ex  parte  Smith,  40 
Cal.  419.) 

Cited  68  Cal.  304;  73  Cal.  363,  506;  98  Cal. 
432. 

216.  Even  though  two  statutes  relating  to 
the  same  subject  be  not  in  terms  repuunant 
or  inconsistent,  if  the  later  statute  was  clearly 
intended  to  prescribe  the  only  rule  which 
should  govern,  it  will  be  construed  as  repeal- 
ing the  original  act.  (City  and  County  of 
Sacramento  v.  Bird,  16  Oal.  294.) 

Cited  19  Cal.  512 ;  75  Cal.  162 ;  76  Cal.  441 ;  19 
Nev.353;  2Wyo.  412. 

217.  Whenever  the  intent  of  the  legislature 
clearly  appears  to  revise  in  a  later  act  the  en- 
tire subject  matter  of  a  former  one  the  sub- 
sequent act  operates  as  a  repeal  of  the  former 
one.  (Treadwell  v.  Yolo  County,  62  Cal.  563, 
564.) 

Cited  70  Cal.  192;  97  Cal.  184. 

218.  An  act  of  the  l^slatnreis  repealed  by 
a  subsequent  act  when  the  two  acts  are  so  in- 
consistent that  effect  cannot  be  given  to  both. 
(Ex  parte  Smith,  40  Cal.  419,  cited  68  Cal. 
304,  73  Cal.  363,  506,  98  Cal.  432;  Pennie  v. 
Beis,  80  Cal.  266.) 

219.  When  an  act  is  repugnant  to  a  prior 
act  it  repeals  the  prior  act  without  any  re- 
pealing clause.  (People  v  Burt,  43  Cal.  660, 
cited  44  Cal.  432, 68  Cal.  304,  73  Cal.  606 ;  Pier- 
pont V.  Crouch,  10  Cal.  815,  cited  43  Cal.  564, 
68  Cal.  304,  76  Oal.  116, 10  Col.  122, 10  Or.  473, 
637,  20  Or.  347,348.) 

220.  The  repugnancy  between  two  statutes 
should  be  very  clear  to  warrant  a  court  in 
holding  that  the  later  in  time  repeals  the 
other,  when  it  does  not,  in  terms,  purport  to 
do  so.  This  rule  has  peculiar  force  in  the  case 
of  laws  of  special  and  local  application,  which 
are  never  to  be  deemed  repealed  by  general 
legislation,  except  upon  the  most  unequivocal 
manifestation  of  intent  to  that  effect,  by  lan- 
guage showing  that  the  attention  of  the  legis- 
lature was  called  to  the  special  act,  and  that 
the  general  act  was  intended  to  embrace  the 
special  cases ;  and  the  mere  fact  that  the  gen- 
eral act  contains  a  clause  repealing  acts  incon- 
sistent with  it  does  not  diminish  the  force  of 
the  rule.  (Home  for  Cure  of  Inebriates  v. 
Beis,  95  Cal.  142.) 

221.  A  second  act  will  operate  as  a  repeal  of 
a  former  act  only  to  the  extent  of  repugnancy 
between  them,  and  not  merely  because  it 
mav  repeat  some  provisions  of  the  first  act 
ana  omit  others  or  add  new  provisions,  un- 
less it  plainly  appears  that  it  was  intended  as 
a  substitute  for  the  first  act.  (Bank  of 
British  North  America  v.  Cahn,  79  Cal.  463.) 

222.  Where  there  is  an  apparent  conflict 
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between  two  acts  the  court  sboold  reconcile 
them  if  possible ;  bat,  if  this  cannot  be  done, 
the  last  act  mast  govern.  (In  re  Yick  Wo,  68 
Cal.  294,  cited  98  Gal.  432;  Scofleld  v.  White, 
7  Cal.  400,  cited  68  Cal.  804, 10  Col.  153.) 

223.  No  repMil  brjr  implication  can  result 
from  a  provision  m  a  subseqaent  statute 
when  that  provision  is  itself  devoid  of  consti- 
tutional force.  (McAllister  v.  Hamblin,  83 
Cal.  361.) 

224.  No  repeal  by  implication  can  result 
from  a  subsequent  nnconstitutional  statute, 
nor  from  a  provision  in  such  statute  that  all 
acts  and  parts  of  acts  inconsistent  therewith 
are  repealed.  (County  of  Orange  v.  Harris, 
97  Cal.  600.) 

226.  Cases  cited  npon  rules  applicable  to 
the  repeal  of  statutes  by  implication.  (Crosby 
T.  Patch,  18  Cal.  438.) 

226.  Prior  to  Februarjr,  1866,  by  divers  gen- 
eral and  special  legislative  acts,  the  board  of 
supervisors  of  Tehama  county  were  author- 
ix^  and  required  to  levy  upon  the  taxable 
property  of  the  county,  in  addition  to  the 
state  tax,  divers  rates  of  taxes  "  for  county 
expenditures,"  "  for  interest  fund,"  "wagon 
road  fund,"  "contingent  fund,"  "school 
fund,"  and  "for  road  fund."  On  the  26th 
of  February,  1866,  the  legislature  passed  a 
special  act,  which  did  not  in  terms  repeal  any 
former  act,  but  directed  said  board  "to  levy, 
at  the  same  time  that  other  state  and  county 
taxes  are  levied,  eightv  cents  upon  each  one 
hundred  dollars'  worth  of  the  taxable  prop- 
erty of  said  county,  which  tax  ....  shul 
constitute  the  entire  tax  in  said  county  for 
county  purposes."  Held,  that  except  said 
act  providing  for  the  levy  of  a  tax  "  for  county 
purposes"  which  was  by  implication  re- 
pealed, said  former  legislative  acts  were  un- 
affected bv  the  passage  of  said  special  act  of 
February  26, 186i3.  (People  v.  Gerke,  37  Cal. 
228.) 

227.  Bepeal  of  act  effects  repeal  of  act 
amendatory  of  the  act  repealed.  (Hemstreet 
V.  Wassum,  49  Cal.  273.) 

Cited  71  Cal.  16, 17. 

Bepeal  by  implication.  See  Auctions,  VI; 
Executors  and  Administrators,  49 ;  Taxation, 
631. 

Bepeal  of  ordinances  by  implication.  See 
Ordinances,  YI. 

228.  A  repeal  of  a  statute  under  which 
alone  a  right  of  action  exists  o^rates  as  an 
extineaishment  of  actions  pending  when  the 
repeal  takes  effect,  unless  there  is  a  subse- 
ouent  law  which  enables  the  court  to  try  and 
determine  them.  (McMinn  v.  Bliss,  31  Cal. 
122.) 

229.  All  the  proceedings  under  the  act  to 
authorize  the  city  of  San  Francisco  to  obtain 
water-works  were  annulled  by  the  repeal  of 
the  act,  and  that  therefore  it  would  be  neither 
necessary  nor  proper  for  the  court  to  proceed 
further  with  the  case.  (Lamb  v.  Schottler, 
64  Cal.  319.) 

230.  The  repeal  of  a  statute  effectually  an- 
nuls all  proceedings  had  under  the  act  re- 
pealed, unless  the  obligation  of  a  contract 
would  thereby  be  impaired,  or  a  vested  right 
destroyed.    (Lamb  v.  Schottler,  54  Cal.  319.) 


231.  Where  a  contract  is  made  and  exe- 
cuted in  pursuance  of  a  statute,  which  also 
prescribes  the  parties  against  whom  and  the 
mode  in  which  it  taay  be  enforced,  the  right 
to  enforce  it  in  the  manner  prescribed  is  a 
part  of  the  contract,  and  is  not  affected  by  a 
subsequent  act  repealing  the  provisions  in 
reference  to  the  enforcement  of  the  contracts 
authorised  by  the  statute  under  which  it  was 
made.  (Creighton  v.  Pragg,  21  Cal.  116.) 
Cited  22  Cal.  664. 

232.  Permanent  saving  clause  in  general 
body  of  law,  it  clothed  in  apt  language  to  ex- 
press the  purpose,  is  as  efficient  as  a  special 
clause  expressly  inserted  in  a  particular  stat- 
ute, saving  the  operation  of  a  repealed  stat- 
ute in  its  applicabilitv  to  past  criminal  of- 
fenses.   (People  T.  McNulty,  93  Cal.  427. ) 

Supplementary  act  passed  after  general  re- 
pealing statute.    See  post,  X. 
Bepeal  of  repealing  act,  effect  of.  See  post, 

Bepeal  of  statute  referred  to  in  another  act. 
See  ante,  YIII,  14. 

Bepeal  by  revision  of  former  statutes.  See 
Auctions,  16. 

Bepeal  by  re-enactment.  See  Criminal 
Law,  62. 

Sp«cial  law  granting  exclusive  right, 
whether  repeals  general  law.  See  Telegraph 
Companies,  17. 

Unconstitutional  law  will  not  repeal  stat- 
ute by  implication.    See  Taxation.  884. 

Bepeal  of  statute  does  not  affect  vested 
rights.    See  Public  Lands,  168. 

Effect  of  repeal  of  special  statute  which  is 
an  exception  from  general  statute.  See 
Municipal  (Dorporatious,  81. 

Contract  with  state  made  under  repealed 
statute.    See  Constitutional  Law,  839. 

Bepeal  of  charter,  effect  of  on  contracts. 
See  Municipal  Corporations,  XI,  5. 

Bepealing  act,  effect  of  on  existing  road 
districts.    See  Highways,  115. 

Bepeal  of,  effect  of  on  crime.  See  Crim- 
inal Iiaw,  VI. 

Tax  deed,  repeal  of  statute.  See  Taxation, 
XIII,  1. 

Bepeal  of  statute  giving  right  of  redemp- 
tion.   See  Mortgages,  868. 

Bepeal,  effect  of  on  right  to  redeem.  See 
Mortgages,  874. 

Bepeal  of  act  authorising  issuance  of  rail- 
road bonds,  effect  of.    See  Railroads,  26. 

Bepealed  statute  relating  to  forcible  entry. 
See  Forcible  Entry  and  Unlawful  Detainer,  5. 

Bepealed  statute,  tax  under.  See  Taxa- 
tion, VIII,  2. 

Bepeal  of,  effect  on  indictment  or  informa- 
tion.   See  Criminal  Law,  XIV,  2. 

Effect  of  saving  clause  in  repealing  clause 
of  act.    See  Bankruptcy  and  Insolvency,  7. 

X.  Amendment  or  Bevtval  of  Statntes; 
Snpplementary  Aets. 
233.  The  form  in  which  amendments  of  the 
code  have  generally  been  made,  by  declaring 
that  particular  sections  shall  be  amended  so 
as  to  read  in  a  given  way,  was  adopted  for  the 
purpose  of  adjusting  them  to  the  original  en- 
actments, so  that  when  the  system  should, 
after  repeated  amendments,  become  complete 
the  different  parts  might  be  put  together 
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witboot  fartiier  nvidon,  and  thiu  form  a 
perfect  code.  The  portions  of  the  amended 
aecticna  vhioh  are  merely  copied  without 
change  are  not  to  be  oonnderea  as  repealed 
and  i^ain  enacted,  bat  to  have  been  toe  law 
all  along;  and  the  new  parts,  or  the  changed 

g>rtionB,  are  not  to  be  taken  to  have  been  the 
w  at  any  time  prior  to  the  passage  of  the 
amended  act.    (Central  Fac  B.  K.  Co.  T. 
Sbacklefoid,  6S  Cal.  261.) 
Cited  21  N^T.  306. 

234.  Amendments  to  the  Political  Code  do 
not  a9ect  the  acts  or  amendments  to  the  acts 
enumerated  in  section  19  of  said  code.  (Wood 
T.  Board  of  Election  Commrs.,  58  Cal  561.) 

285.  The  commencement  of  an  action  be- 
fore the  amendments  took  efiect  was  not  a 
"  proceeding  taken"  within  the  meaning  of  a 
section  which  provides  that  no  rights  acc^oired 
or  "  proceedings  taken"  shall  be  impaired  or 
affected.    (TuUey  vt  Tranor,  53  Cal.  274. ) 

236.  The  court  is  not  prepared  to  say  that, 
if  a  subsequent  act  in  efiect  changes  or  modi- 
fies an  existing  law,  the  subsequent  act  is 
unconstitational,  beoanse  the  act  changed  or 
modified  is  not  re-enacted  and  published  at 
length  as  modified.  (Baum  v.  Baphael,  67 
Cal!  361.) 

(Tonrt  cannot  amend  a  statute.  See  ante, 
VII. 

237.  If  a  section  of  an  act  is  amended  and 
published  at  length  in  a  subsequent  act,  and 
the  original  section  is  again  amended  and 
published  at  length  in  a  still  later  act,  which 
repeals  the  first  amendatory  act,  the  last  act 
is  only  an  amendment  of  the  orinnal  section, 
although  it  does  not  refer  to  the  first  amenda- 
tory act  except  in  the  repealing  clause.  (Kim- 
ball V.  Board  of  Supemsors,  46  Cal.  19.) 

238.  A  revised  or  amended  act  must  be  con- 
strued as  a  new  and  original  piece  of  legisla- 
tion, in  view  of  all  its  parts,  and  giving  to 
every  part,  if  possible,  some  effect  consistent 
with  the  whole,  and  as  little  as  possible  re- 
pugnant to  other  parts.  (Donlon  v.  Jewett, 
«B  Cal.  6800 

239.  Under  the  constitution  of  this  state 
the  amendment  of  a  statute  operates  as  an 
absolute  repeal  of  the  old  statute  or  section 
so  amended,  even  if  the  amendment  takes 
nothing  away  from  the  old  law,  but  merely 
adds  a  proviso  in  certain  cases.  (Billings  v. 
Harvey,  6  Cal.  881.) 

240.  If  it  appears  from  the  language  of  an 
amendatory  act,  and  of  the  act  which  is 
amended,  that  by  the  words  "board  of  under- 
writers," used  in  the  former,  the  legislature 
meant "  board  of  fire  underwriters,"  the  court 
will  construe  it  as  intended.  (In  re  Bulger, 
In  re  Merrill,  46  Cal.  553.) 

Words  used  in  two  acts  presumed  used  in 
same  sense.    See  ante,  VIII,  10. 

Amendment,  effect  of.  See  Public  Lands, 
618;  Bailroads,  14. 

Amendment  of,  effect  on  crime.  See 
Criminal  Law,  VI. 

Amendatory  act,  how  construed.  See 
Judges,  31. 

Amendment  of  homestead  law,  effect  oL 
See  Homesteads,  II;  IV,  1. 

Amendment  to  code  relating  to  damages  in 


eonverrion.  retroactiw  openiti<»  oL  8m 
Trover,  VIII. 

Amendment  to  constitution,  efiect  of.  See 
Oonstitntional  Law,  V. 

Amendment  of  statut*  requiring  payment 
of  taxes  by  adverse  possessor  is  not  retroac- 
tive.   See  Adverse  Possession,  II,  8. 

Amendment  of  confirmatory  statute.  See 
Public  Lands,  XIX,  1. 

Amendment  of  statute  relating  to  street  as- 
sessments.   See  Streets,  XVI,  1. 

Amendment  of  statute  of  limitations,  effect 
of.    See  Statute  of  Limitations,  III. 

Change  in  statute  relating  to  interest,  effect 
of.    See  Interest,  II. 

241.  Where  a  general  repealing  statute  is 
passed,  and  on  the  next  day  a  supplementary 
act  is  passed,  excepting  certain  counties  from 
the  operation  of  the  repeal,  to  a  certain  ex- 
tent, held,  that  the  case  was  a  special  one, 
and,  there  being  no  doubt  of  the  true  inten- 
tion of  the  legislature,  the  supplemental  act 
must  be  regarded  as  a  part  of  the  repealing 
act,  and  must  be  given  the  same  effect  as  it 

rissed  on  the  same  day.   (Manlove  v.  White, 
Cal.  876.) 

242.  So  held,  in  the  construction  of  the  act 
of  April  29, 1867,  repealing  the  then  existing 
law  concerning  ex-sheri£  as  tax-collectors, 
and  requiring  them  to  turn  over  the  assess- 
ment-rolls to  their  successors,  taken  in  con- 
nection with  the  act  of  April  30th,  excepting 
certain  cotmties  from  the  operation  of  the  re- 
I>ealing  law  of  the  day  previous.  (Manlove 
V.  White,  8  Cal.  376.) 

Mistake  in  reference  in  amendatory  or  sup- 
plemental statute.    See  ante,  VUI,  25. 

243.  Act  which  is  repealed  because  incon- 
sistent with  a  provision  of  the  new  constitu- 
tion is  not  revived  because  the  section  with 
which  it  conflicts  is  afterward  abrogated  ter 
amendment.  (Thomason  t.  Buggies,  69  Oaf. 
466,  470.) 

244.  Where  a  statute  repeals  or  supersedes 
certain  sections  of  a  previous  statute  a  mere 
declaration  in  a  still  subsequent  statute  that 
the  repealing  statute  shall  not  repeal  these 
sections  is  not  a  law  reviving  them  or  enact- 
ing them.  There  can  be  no  law  without  a 
legislative  intent  that  it  become  a  law ;  and 
such  intent  must  be  manifested  by  language 
declaring  the  legislative  will.  (State  v. 
Conkling,  19Cal.501.) 

245.  A  general  statute,  controlled  in  some 
of  its  provisions  by  a  subsequent  special  stat- 
ute, is  revived  by  the  amendment  of  the  lat- 
ter, intended  to  give  effect  to  the  former;  and 
though  the  first  statute  gave  jurisdiction  to 
a  court  which  could  not  constitutionally  ex- 
ercise it,  the  act  becomes  effectual  by  an 
amendment,  passed  still  later,  transferring 
the  jurisdiction  to  the  proper  body.  (People 
ex  rel.  Attorney  Greneral  v.  Phoenix,  6  Cal.  92. ) 
Cited  11  Cal.  339. 

246.  The  repeal  of  an  act  repealing  a  former 
act  does  not  revive  the  former  act,  or  give  it 
any  force  or  effect.  To  revive  such  former 
act  it  must  be  re-enacted.  (People  v.  Hunt, 
41  Cal.  435.) 

247.  If  a  general  act  creates  an  ofSce  in  all 
the  counties  of  the  state,  to  be  filled  by  elec- 
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ti«m  onoe  In  two  years,  and  a  ipeoial  act 
paased  afterward  takes  one  county  away 
nom  .the  provieions  of  the  act,  and  thia 
special  act  is  afterward  repealed  by  an  act 
which  restores  the  office  as  to  that  connty, 
the  provisions  of  the  general  act  are  revived 
as  to  the  office.  (People  v.  Hunt,  41  Cal. 
435.) 
Oited  49  Cal.  m. 

248.  When  a  general  act  applicable  to  all 
the  counties  of  the  state  is  repealed  as  to  a 
particular  countv,  and  a  still  later  act  amends 
a  section  of  said  general  act  so  partially  re- 
I)ealed,  such  amendment  does  not  apply  to  or 
afiect  the  said  particular  county  as  to  whidi 
the  said  original  act  had  been  before  repealed. 
(People  T.  Tyler,  36  Cal.  622.) 

Be-enactment  of  statute,  constroction  of. 
See  ante,  VIII,  11. 

Supijlemental  act,  how  constraed.  See 
Irrigation  Districto,  39. 

XI.  Pleadliiff  Statatory  Blchta. 

249.  Party  claiming  title  to  property  by  vir- 
tue of  statute  divesting  a  party  of  his  pro^ 
erty  without  his  consent,  as  against  the  origi- 
ntd  owner,  must  allege  and  prove  that  all  the 
provisiotis  of  the  statute  for  the  acquisition 
of  such  title  have  been  strictly  complied  with. 
(Trumpler  v.  Bemerly,  89  Cal.  490.) 

260.  Where  nonperformance  of  duty  im- 
posed by  statute  is  relied  upon  as  the  grava- 
men of  the  action  the  conditions  in  view,  of 
which  the  duty  is  to  be  performed  must  be 
averred.  (Fontaine  v.  Southern  Pac.  R.  B. 
Co.,  54  Cal.  645.) 

261.  Bnle  that  penal  statute  must  be  de- 
clared upon  by  party  seeking  recovery  under 
it  does  not  apply  to  pleadings  in  justices' 
oonrU.    (O'CaUaghan  v.  Booth,  6  Cal.  63.) 
Cited  58  Cal.  5. 

Bepeal  of  statute,  efleot  of  on  amendatory 
act.    See  ante,  227. 

STATUTES  COHTIinmBD  IH  FOBCE. 

See  Stotutes,  YIII,  1. 

STAT. 

Effect  of  motion  for  new  trial  as  a  stay.  See 
New  Trial,  VI. 

Bankruptcy  as  a  stay.  See  Bankruptcy 
and  Insolvency,  VII,  1 ;  Prohibition,  70. 

On  writ  of  restitution.  See  Ejectment, 
XXI,  4. 

Granting  or  modifying  in  supreme  court. 
See  Appeals.  VIII,  15. 

On  execution.    See  Executions,  VI. 

Execution,  bond  to  stay,  pending  appeal. 
See  Appeals,  VIII,  16. 

Mandamus  to  compel  fixing  of  bond  to 
Btav  execution.    See  Mandamus,  II,  11,  1. 

Bond  to  stay  execution  as  bond  on  appeal. 
See  Appeals,  V,  6,  d. 

Appealability  of  orders  staying  proceed- 
ings.    See  Appeals,  II,  16. 

Effect  of  stay  on  statute  of  limitations. 
See  Statute  of  Limitations.  IX,  3. 

Effect  of  on  time  to  file  statement.  See 
New  Trial,  417. 

Order  granting  stay  at  chambers.  See 
Pleading  and  Practice,  671,  672. 


Staying  i>iodeedinK8  until  feea  of  jaiy  and 
reporter  paid.    See  Jury  and  Jurors,  26o. 

On  award.   See  Arbitration  and  Award.  86. 

On  appeal  to  supreme  court  of  United 
States.    See  Appeals.  3383. 

Mandamus  proceedings  against  treasurer, 
when  stayed.    See  Mandamus,  147. 

Bight  of  landlord  to  ask  stay  against  tenant. 
See  Jijectment,  581. 

Effect  of  on  lien  of  judgment.  See  Judg- 
ments, 260. 

Sale  by  sheriff  pending  stay  of  proceedings. 
See  Sheriffs,  76. 

STBNOCIBAPHEBS. 

See  Shorthand  Beporten. 

STEFCHILDBEH. 

Support  of.    See  Parent  and  OhUd,  4. 

8TIPULATI0HB. 
I.  Wbo  to  SlcB}  BIrht  of  Party  t* 
Make. 

n.  Dispute  as  to;  CooiiderattOB  for. 
in.  Oral  Stlpalatlons. 
IT.  Entry  and  Filing  oC 
T.  Abrogating  Bales  of  Coart;  KfTeet  of 

StipalatloBS  on  Powers  of  Coart. 
TI.  SUpalations  in  Sapreme  Coart;  As. 

signnient  of  Errors  by. 
Tn.  Taking  Plaee  of  Deaiab  la  Aaswer. 
Till.  Coastraetfon  and  Elfeet  •£(  Est^t^l 
Arlalag  from. 
IX.  Elfeet  of  on  Other  Parties. 
X.  Power  to  Alter  or  Believe  Agaiast; 
Disregard  of;  Bffiset  of  Mistake  in. 

Property,  stipulation  as  to.  See  Marriage 
and  Divorce,  III,  7,  f. 

Depositions,  stipulations  as  to.  See  Deposit 
tions.  III. 

Actions  against  officers,  stipulations  in.  See 
Offices  and  Officers,  VII,  8. 

Verdict,  stipulation  as  to  form  of.  See 
Verdict,  15. 

Amendment  to  answer,  stipulation  la  not. 
See  Appeals,  1105. 

Stipmation  as  to  record  of  board  of  equal- 
isation.   See  Certiorari,  181. 

I.  Who  to  Sign;  Biglit  of  Party  to  Sake. 

1.  A  stipulation  filed  in  the  supreme  court 
consenting  to  a  judgment  must  oe  signed  by 
the  attorneys  who  are  the  attorneys  of  recora 
for  the  parties  in  the  court  below,  or  by  a 
party  inperson  who  did  not  appear  by  attor- 
ney.   (Estate  of  Arguello,  50  Cal.  308.) 

2.  Where  a  party  to  an  action  has  an  attor^ 
ney  of  record^  a  stipulation  signed  by  the 
party  in  person,  granting  time  to  file  state- 
ment, win  be  disregarded  by  the  court.  The 
attorney  has  the  exclusive  management  and 
control  of  the  case,  and  hie  temporary  ab- 
sence from  the  county  does  not  affect  the  rule. 
(Mott  V.  Foster,  45  (Jal.  72.) 

II.  Dispate  as  to;  Consideration  for. 

8.  If  the  fact  of  the  stipulation  be  dis- 
puted it  may  be  proper  to  refuse  relief  on  ao- 
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ooant  of  (he  pnctioal  difflcnlt^  of  in-veflti^s- 
tions  of  that  oharaoter.  But  it  is  otherwise 
where  the  fact  is  yirtnally  admitted.  (Bob- 
'ertaon  ▼.  WilliamB,  81  Oal.  268.) 

4.  Kot  only  can  the  consideration  for  mak- 
ing the  stipulation  be  established  by  parol, 
bat  it  can  also  be  shown  that  the  considera- 
tion has  failed,  and  when  so  shown  the 
stipulation  cannot  be  invoked  by  the  partv 
through  whom  the  failare  has  oocunea. 
(Raymond  t.  McMollen,  90  Cal.  122.) 

6.  Where  the  attomejr  for  the  respondent 
made  a  stipulation  giving  the  appellant  a 
specified  number  of  days  after  the  deter- 
mination, upon  appeal,  of  another  case  in- 
TolTing  uie  same  questions,  within  which  to 
file  his  transcript,  and  the  sole  consideration 
of  the  stipulation  was  the  appellant's  oral 
agreement  to  have  the  other  case  fully  ar^ed 
as  soon  as  possible,  to  the  end  that  a  decision 
therein  would  serve  to  advise  the  parties  as 
to  their  legal  rights  in  the  case  in  which  the 
Btipulation  was  made,  the  dismissal  of  the 
•ppeid  in  the  other  action  by  the  appellant, 
before  its  presentation  to  the  court,  amounts 
to  a  failure  of  consideration,  and  the  stipula- 
tion cannot  be  invoked  as  binding  upon  the 
respondent,  who  is  entitled  to  have  the  ap^al 
dismissed  tor  failure  to  file  the  transcript. 
(Raymond  v.  McMuUen,  90  Cal.  122.) 

What  does  not  amount  to.  See  Findings, 
26. 

m.  Oral  StipiiUtioni. 

6.  Attorney  cannot  bind  his  client  by  ver- 
bal Btipulation,  made  during  the  progress  of  a 
trial,  and  not  entered  on  the  minutes,  to 
waive  his  rights  under  an  issue  made  in  the 
pleadings.  (Merritt  v.  Wilcox,  62  Cal.  238.) 
Cited  20  Nev.  422. 

7.  If,  in  an  action  to  recover  money,  the 
complaint  alleges  and  the  answer  denies  that 
it  was  iMyable  in  gold  coin  the  attorney  for 
the  defendant  cannot  bind  bis  client  by  a  ver- 
bal stipulation  made  during  the  progress  of 
the  trial,  and  not  entered  on  the  minutes,  to 
allow  the  plaintiff,  if  he  recover,  to  have  judg- 
ment in  gold  coin.  (Menitt  v.  Wilcox,  62 
Cal.  238.) 

8.  A  stipulation  not  in  writing  and  filed 
with  the  Clerk,  nor  entered  in  the  minutes  of 
the  court  at  the  time  it  was  made,  is  not  bind- 
ing upon  the  parties,  and  cannot  be  enforced 
by  the  court.  (Borkheim  v.  North  British 
etc.  Ins.  Co.,  38  Cal.  623.) 

Cited  62  Gal.  241 ;  20  Nev.  421 ;  distinguished 
40  Oal.  126. 

9.  Yerbal  stipulations  with  reference  to 
proceedings  in  pending  actions  cannot  be  re- 
garded except  so  far  as  they  are  admitted  l^ 
ibe  part^  against  whom  they  are  sought  to 
be  enforced.  (Reese  v.  Mahoney,  21  Cal. 
306,  cited  96  Cal.  288, 20  Nev.  424;  Patterson 
V.  Elv,  19  Oal.  28,  cited  21  Oal.  808, 96  Cal. 
238,20  Nev.  424.) 

10.  B.  had  several  actions  against  different 
parties  turning  upon  the  same  issues,  and 
prosecuted  and  defended  bv  the  same  attor- 
neys, respectively.  Counsel,  with  consent  of 
B.,*  stipulated  verbally  in  open  court  that 
but  one  case  should  be  tried,  and  the  others 
should  aUde  the  result;  but  the  stipulation 


was  not  reduced  to  writing  and  filed  with  the 
clerk,  nor  entered  in  the  minutes  of  the  court. 
Held,  that  the  stipulation  was  void,  and  could 
not  be  afterward  enforced  by  a  nunc  pro 
tunc  order,  directing  it  to  be  entered  in  the 
minutes  of  the  court.  (Borkheim  v.  North 
British  etc.  Ins.  Co.,  38  Cal.  623.) 

11.  Although  as  a  general  rule  a  stipula- 
tion of  counsel  cannot  be  enforced  unless 
put  in  writing  or  entered  in  the  minutes  of 
the  court,  yet,  where  an  oral  agreement  for 
an  extension  of  time  to  answer  or  demur  is 
admitted,  and  has  been  relied  upon  by  the  de- 
fendant, a  judgment  by  default  taken  against 
him  in  violation  of  the  terms  of  the  stipula- 
tion should  be  set  aside.  (Johnson  v. 
Sweeney,  96  Oal.  304.) 

12.  If  the  party  against  whom  a  verbal  stip- 
ulation is  invoked  denies  that  such  a  stipu- 
lation was  made  the  court  will  not  hear  the 
parties  for  the  purpose  of  settling  the  dispute ; 
but,  where  the  facts  relied  upon  by  the  mov- 
ing party  are  not  controverted,  there  is  no 
reason  for  the  application  of  the  rule,  and  it 
is  too  late  to  repudiate  the  stipulation  after 
it  has  been  executed.  (Johnson  v.  Sweeney, 
96  Cal.  304.) 

13.  Oral  statement  or  admission  made  by 
attorneys  upon  trial,  and  to  the  court,  to  ob- 
viate proof  of  a  stipulated  fact,  may  be  acted 
upon  oy  the  court  m  giving  its  judgment,  or 
in  its  instructions  to  the  jury,  though  not  en- 
tered upon  the  minutes  of  the  court ;  nor  need 
the  minutes  be  amended  to  show  the  stipula- 
tion, but  it  may  be  shown  in  the  statement 
or  other  record  on  motion  for  new  trial. 
(Oreiss  v.  State  Investment  etc  Co.,  98  Cal. 
411.) 

14.  While  oral  stipulations  are  not  binding, 
yet  reliance  upon  the  word  of  a  reputable  at- 
torney may  be  excusable  neglect,  for  which 
relief  may  be  granted  on  the  ground  of  sur- 
prise.   (Bobertson  v.  WUliams,  81  Cal.  268.) 

One  receiving  benefit  of  part  of  oral  stipu- 
lation must  bear  burden.    See  post,  41. 

Stipulation  as  to  continuance  must  be  writ- 
ten.   See  Continuance,  70. 

Oral  stipulation  as  to  form  of  verdict.  See 
Wills,  2n. 

Verbal,  reliance  upon.  See  Injunctions,  79. 

IT.  Entry  and  lUlnr  of. 

16.  Section  283  of  the  Code  of  Civil  Proced- 
ure, which  provides  that  an  attorney  can 
bind  his  client  in  an  action,  by  his  agree- 
ment, "  filed  with  the  clerk,  or  entered  upon 
the  minutes  of  the  court,  and  not  otherwise," 
was  not  intended  to  enlarge  or  abridge  the 
authdUtv  of  the  attorney,  out  only  to  pre- 
scribe tne  manner  of  its  exercise,  and  does 
not  require  a  construction  that  in  no  in- 
stance shall  an  asreement  which  the  attorney 
may  make  in  behalf  of  his  client  be  binding, 
unless  entered  in  the  minutes  of  the  court,  or 
filed  with  the  clerk.  Its  provisions  refer  to 
executory  agreements,  and  not  to  those  which 
have  been  wholly  or  in  part  executed.  (Smith 
V.  Whittier,  95  Cal.  279.) 

16.  The  service  and  filing  of  a  notice  or  mo- 
tion for  a  new  trial  and  a  proposed  bill  of  ex- 
ceptions are  steps  in  an  action,  within  the 
meaning  of  section  283  of  the  ()ode  of  Civil 
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Prooednre.  providing  that  an  attorney  may 
bind  bia  client  in  any  of  tbe  steps  of  an  action 
or  proceeding  by  bie  written  agreement  filed 
with  tbe  clerk  or  entered  on  the  minutes; 
and  a  stipulation  extending  tbe  time  of  filing 
such  papers  is  filed  in  time  if  it  is  on  file, 
with  the  consent  of  tbe  adverse  attorney, 
when  the  court  is  called  upon  to  act  upon  the 
matter  aEfected  by  the  stipulation.  (SimpBon 
T.  Budd,  91  Cal.  488.) 

17.  A  party  signing  a  written  stipulation 
waiving  findings  is  estopped  from  objecting 
to  the  want  thereof,  althougb  tbe  stipulation 
was  not  filed  until  after  the  entry  of  judg- 
ment. (Dongbarty  ▼.  Friermuth,  68  Cal. 
240.) 

18.  Tbe  execution  of  a  stipulation  between 
tbe  attorneys  of  the  parties  to  a  cause,  that 
the  testimony  of  a  witness  taken  in  another 
action  should  be  read  and  used  in  the  trial  of 
the  cause  in  which  tbe  stipulation  was  en- 
tered into,  is  a  continuing  consent  on  tbe  part 
of  the  attorneys  that  the  stipulation  may  be 
filed  at  any  time  thereafter,  unless  they  may 
in  some  direct  and  express  mode  signiqr 
their  withdrawal  of  such  consent  p  and  tbe 
death  of  tbe  witness  before  such  withdrawal 
renders  the  stipulation  irrevocable ;  and  tbe 
filing  of  the  stipulation  thereafter  has  the  ef- 
fect to  operate  and  become  binding  upon  the 
parties  as  from  its  date.  (Smith  v.  Wnittier, 
96  Cal.  279.) 

19.  If  tbe  attorneys  in  an  action  have  acted 
upon  a  written  i^freement  to  such  an  extent 
tnat  it  would  be  inequitable  not  to  recognise 
its  binding  effect  the  court  will  not  allow 
the  agreement  to  be  repudiated,  upon  tbe 
ground  that  it  has  not  oeen  filed  with  the 
clerk.    (Smith  v.  Wbittier,  95  Cal.  279.) 

Oral  stipulations,  entry  of  in  minutes.  See 
ante.  III. 

Stipulation  extending  time,  filing  of.  See 
New  Trial,  836. 

T«  Abrogating  Bales  of  Conrt;  Effeet  of 
Stipulation  on  Powers  of  Court. 

20.  Parties  have  no  unqualified  right  to 
stipulate  for  abrogation  of  rules  presoribeMl  by 
this  court.  (Reynolds  v.  Lawrence,  16  Cal. 
869.) 

21.  If  a  decree  of  divorce  is  entered,  and  a 
stipulation  of  the  parties  made  at  the  time 
that  tbe  wife  shall  receive  a  sum  certain  as 
her  part  of  tbe  common  property,  and  shall 
have  tbe  custody  of  tbe  infant  child,  and  that 
such  sum  shall  be  in  full  for  her  allowance  for 
the  support  of  tbe  child,  such  stipulation  does 
not  deprive  the  court  from  afterward,  on  her 
petition,  making  her  an  allowance  for  tbe 
support  of  such  child.  (Wilson  v.  Wilson,  46 
Cal.  399.) 

Enlarging  office  of  prohibition  by  stipula- 
tion.   See  Prohibition,  III,  1. 

(Consent  to  jurisdiction,  effect  of.  See  Ju- 
risdiction, 26. 

Stipulation  to  hear  motion  for  new  trial  be- 
fore settlement.    See  New  Trial,  494. 

Stipulation  to  try  case  in  vacation.  See 
Judgments,  663. 

Stipulation  that  deposition  taken  in  an- 
other action  may  be  used.  See  Depositions, 
59. 


TI*  Stlpulatious  In  Supreme  Court)  As* 
signment  of  Errors  by. 

22.  In  this  case  the  court  refused  to  consider 
an  assignment  of  error  made  by  respondent 
by  stipulation.  See  opinion.  (Paul  v.  Uagee, 
18CaL698.) 

Cited  14  Nev.  832. 

23.  A  stipulation  made  in  the  supreme 
court  may  be  considered  on  a  motion  to  dis- 
miss tbe  appeal,  althougb  not  embodied  in 
tbe  transcript.  (People  ex  rel.  Dunn  v. 
Bums,  78  Cal.  646.) 

Stipulations  concerning  appeaL    See  post, 

Failure  of  consideration  for  stipulation  ex- 
tending time  to  file  transcript.    See  ante,  U. 

Who  to  sign  stipulation  in  supreme  court. 
See  ante,  I. 

Stipulation  extending  time  to  appeal.  See 
Appeals,  417. 

Stipulation  is  not  part  of  judgment-roU. 
See  Appeals,  1104. 

Becord  on  appeal,  stipulations  as  to.  See 
Appeals,  VI,  8. 

Stipulation  that  new  trial  statement  may 
be  used  on  appeal  from  judgment.  See  Ap- 
peals, 1606, 1607. 

Stipulation  extending  time  to  file  trans- 
cript.   See  Appeals,  10^,  et  seq. 

Stipulation  as  to  lx)nd  on  appeal,  effect  of. 
See  Appeals,  698,  699,  712,  718. 

Stiptuation  to  place  cause  on  calendar,  effect 
of.    See  Appeals,  1863. 

Stipulation  extending  time  to  file  brief. 
See  Appeals.  3264. 

Verbal  stipulation  extending  time  to  filo 
transcript.    See  Appeals,  1064. 

yn.  Takiuf  Plaoe  of  Denials  In  Answer* 

24.  A  stipulation  by  the  parties  may  take 
the  place  of  denials  in  an  answer.  (Alta  Sil- 
ver Min.  Co.  T.  Alta  Placer  Min.  Co.,  78  Cal. 
629.) 

Stipulation  taking  place  of  replication  to 
answer,  power  to  relieve  against.  See  post,  66. 

Tni.  Construction  and  Effect  of;  Estop* 
pel  Arising  firom. 

26.  If,  in  ejectment,  where  five  years'  ad- 
verse possession  is  pleaded,  the  parties  stipu- 
late that  the  plaintiff  was  never  in  posses- 
sion, but  tbe  stipulation  admits  title  to  have 
been  in  the  plaintiff,  the  stipulation  will  be 
construed  as  referring  to  actual  possession. 
(San  Francisco  v.  Fulde,  37  Cal.  349.) 

26.  Stipulation  concernine  location  of  one 
of  lines  of  Mexican  grant  of  land  as  surveyed 
under  a  decree  confirming  the  grant  will  not 
be  construed  as  admitting  that  tbeJand  was 
correctly  surveyed,  unless  from  the  whole 
reading  of  the  same  it  appears  to  have  been 
the  intention  of  the  parties.  (People  of  San 
Jose  V.  Uridias,  37  Cal.  389.) 

27.  If,  in  ejectment,  the  attorneys  of  tbe 
parties  stipulate  in  writing  that  one  of  the 
defendants  consents  to  a  reference,  and  that 

Slaintiff  will  within  five  days  execute  to  said 
efendant  a  deed  of  a  part  of  tbe  land  in  con- 
troversy, such  stipulation  gives  such  defend- 
ant an  equitable  title  to  the  land  named  in  it, 
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slthon^  judgment  in  the  sction  is  for  plain- 
tiff.   iKiUey  v.  Wilaon,  33  Cal.  690.) 

28.  If  parties,  before  trial,  agree  (m  facta, 
and  tlien  Btipulate  that  either  party  may,  on 
the  trial,  add  anch  documentary  evidence  as 
he  seeB  proper,  the  stipulation  will  be  con- 
strued to  mean  evidence  pertinent  to  the  is- 
sue, and  which  was  in  existence  at  the  date 
of  stipulation.  (Donner  v.  Palmer,  61  Cal. 
629.) 

20.  If  the  answer  contains  new  matter, 
which,  if  true,  would  entitle  the  defendant  to 
judgment,  ana  the  parties  stipulate  that  "all, 
if  any,  new  matter  pleaded  in  avoidance .  .  .  . 
shall  be  taken  as  proven,"  the  stipulation  en- 
titles the  defendant  to  a  judgment.  (Pond 
T.  Davenport,  45  Cal.  225.) 

90.  Where  two  causes  alike  in  every  mate* 
rial  respect,  and  having  the  same  attorneys  on 
both  sides,  are  pending  in  the  same  court,  a 
stipulation  that  one  of  them  shall  abide  the 
determination  of  the  other,  and  thatfinal  judg- 
ment may  be  entered  in  accordance  with  sucn 
.  determination,  does  not  lose  its  effect  for  the 
'  reason  that  a  judgment  rendered  in  the  other 
case  is  reversed  on  the  ground  of  error  in 
overruling  a  demurrer  to  the  complaint,  the 
pleadings  in  that  case  being  thereupon 
amend^  without  making  any  substantial 
chanTC  in  the  issues  and  final  judgment  ob- 
tained on  the  merits.  (Gilmore  v.  American 
Central  Ins.  Co.,  67  Cal.  366.) 

31.  A  stipulation  of  the  parties  that  the 
plaintiff  take  judgment  for  a  sum  named  and 
costs,  but  that  execution  be  stayed  until  the 
decision  of  a  certain  other  case  pending  in  an- 
other court,  and  that  if  said  other  case  is  de- 
cided for  the  defendant  for  a  certain  reason, 
the  judgment  be  set  aside,  otherwise  an  exe- 
cution to  issue,  authorizes  a  judgment  abso- 
lute in  terms  to  be  entered  for  tiie  plaintiff, 
which  will  not  be  set  aside  if  such  other  case 
is  decided  for  the  defendant,  unless  it  is  so  de- 
cided for  the  reason  given.  (Keys  v.  Warner, 
45  Cal.  60.) 

Cited  60  Cal.  620. 

32.  A  stipulation  between  parties  to  an  ac- 
tion as  to  the  kind  of  judgment  to  be  entered, 
whatever  force  it  may  have  in  regulating  the 
judgment  to  be  entered,  does  not  impair  the 
effect  of  the  judgment  which  ia  entered,  even 
if  not  entered  in  accordance  with  the  stipula- 
tion.   (Semple  V.  Wright,  82  Cal.  659.) 

33.  A  stipulation  that  no  execution  shall  is- 
sue untU  the  determination  of  the  appeal  is 
not  a  waiver  of  an  objection  that  the  notice 
of  appeal  was  not  filed  in  season.  (Moulton 
T.  Elfmaker,  30  Cal.  527.) 

34.  A  stipulation  in  the  supreme  court, 
that  a  cause  be  continued  for  the  term,  and 
that  any  motion  may  be  made  therein  at  the 
next  term,  by  either  party,  which  might  have 
been  made  at  the  first  term  after  the  filing  of 
the  transcriirt,  covers  only  the  rights  a  party 
had  at  the  time  of  the  stipulation,  ana  not 
those  already  lapsed  by  the  laches  of  the 
party.    ( Reynolds  v.  Lawrence,  16  Cal.  359. ) 

36.  Where  counsel,  in  a  cause  pending  in 
the  supreme  court,  stipulate  to  submit  the 
case  to  the  court  on  two  grounds  only,  it  is  a 
clear  waiver  of  aU  other  assignments  of  error, 


and  they  will  not  be  allowed  to  so  behind 
such  stipulation,  and  insist  upon  points  other 
than  those  mentioned  in  the  stipulation. 
(Cahoon  v.  Levy,  10  Cal.  216.) 

36.  The  supreme  court  will  not  examine  er- 
rors assigned  on  appeal,  where,  after  the  ser- 
vice of  the  notice  of  appeal,  the  parties  stipu- 
lated that  all  errors  in  the  record,  referee's 
report,  decree,  and  judgment  w«re  waived. 
(Glotzback  v.  Foster,  11  Cal.  37.) 

37.  If  the  attomev  of  the  parties  stipulate 
in  the  transcript  that  notice  of  appeal  waa 
filed  in  the  court  below,  and  served,  the  su- 

§reme  court  cannot  receive  evidence  contra- 
icting  the  stipulation,  and  will  not  dismiss 
the  appeal  on  the  ground  that  no  notice  was 
in  fact  filed.  (Bonds  v.  Hickman,  29  Cal. 
460.) 
Cited  58  Cal.  186;  74  Cal.  535;  81  Cal.  183. 

38.  A  stipulation,  signed  by  the  attorneys 
of  the  parties,  that  "  the  foregoing  transcript 
ia  correct,"  does  no  more  than  take  the  place 
of  the  clerk's  certificate  that  the  papers  to 
which  it  is  annexed  are  true  copies.  (Todd 
V.  Winants,  36  Cal.  129.) 

39.  In  such  case  the  respondent's  objec- 
tions to  the  sufSciency  of  tne  transcript  are 
not  waived  by  his  failing  to  take  exception 
thereto,  according  to  rule  18  of  this  court. 
(Todd  V.  Winants,  36  Cal.  129.) 

40.  A  stipulation  signed  by  the  parties 
"  that  the  foregoing  twenty-one  pages  consti- 
tute the  transcript  on  appeal  from  the  order, 
and  contain  true,  full,  and  correct  copies  of 
the  a£Bdavit8  referred  to  in  the  bill  of  excep- 
tions, judgment,  order,  notice,  bill  of  excep- 
tiouB,''  etc.,  does  not  preclude  respondents 
from  denying  the  correctness  or  suflSciency  of 
the  bill  of  exceptions.  (Wetherbee  v.  Cai- 
roU,  33Cal.  549.) 

41.  A  party,  who  has  procured  a  judgment 
to  be  entered  in  bis  favor  bj  means  of  one 
part  of  a  verbal  stipulation  is  not  at  liberty 
to  repudiate  the  other  part;  but,  having  re- 
ceived the  benefit  of  the  stipulation,  must 
bear  the  burdens  which  it  imposes  on  him. 
(Himmelman  v.  Sullivan,  40  Cal.  125.) 
Cited  84  Cal.  275;  95  Cal.  288. 

42.  A  stipulation  that  a  demurrer  to  the 
complaint  may  be  overruled,  and  the  defend- 
ant allowed  to  answer  within  a  certain  time, 
does  not  estop  the  defendant  from  relying  at 
any  future  stage  of  the  case,  under  section 
484  of  the  Code  of  Civil  Procedure,  on  the  al- 
leged failure  of  the  complaint  .to  state  suffi- 
cient facts  to  constitute  a  cause  of  action. 
(Hitchcock  V.  Caruthers,  82  Cal.  523.) 

43.  If,  in  an  action  of  ejectment,  a  third 
party  intervenes,  and  his  petition  to  be  al- 
lowed to  intervene  does  not  state  facts  suffi- 
cient to  entitle  him  to  do  so,  and,  without 
making  the  objection,  the  plaintiff  and  inter- 
venor  a^ree  upon  the  facts,  and  stipulate  that 
the  claim  of  the  intervenor  shall  be  deter- 
mined upon  the  legal  effect  of  the  stipulated 
facts,  the  plaintiff  cannot  afterwards  raise  the 
objection  that  the  case  is  not  one  in  which  an 
intervention  can  be  made,  or  that  the  plead- 
ings are  insufficient  for  that  purpose.  (Don- 
ner V.  Palmer,  51  Cal.  629. ) 

44.  When  it  has  been  stipulated  by  counsel 
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that  certain  depomtions  may  be  read  in  evi- 
dence at  the  trial  the  parties  are  bonnd  by 
the  Btipolation.  (BoDinaon  T.  Placerville 
etc.  B.  K.  Co.,  65  Oal.  263.) 

46.  If  the  parties  in  an  action  of  ejectment 
agree  to  tlie  atcts,  which  facts  are  based  on 
the  presumption  that  at  a  certain  time  the 
title  to  the  demanded  premises  was  in  a  third 
person,  and  the  conrt  is  asked  to  determine 
which  has  acquired  the  title  of  such  third 
person,  and  the  court  decides  on  the  facts, 
neither  party  will  afterwards  be  heard  to  as- 
sert, for  the  purpose  of  avoiding  the  effect  of 
the  judsment,  that  such  third  person  had  no 
title.    (I>onner  y.  Palmer,  61  Cfal.  630. ) 

46.  If  counsel  stipulate  in  ofien  conrt  that 
the  jury  may  assess  damages  in  currency  if 
they  find  for  the  plaintiff,  they  are  estopped 
from  raising  an  objection  to  the  verdict  on 
that  ground.  (Dreyfous  v.  Adams,  48  Cal. 
131.) 

47.  Counsel,  in  the  trial  of  a  cause,  cannot 
object  that  the  conrt  did  not  render  judgment 
on  the  special  verdict  of  the  jury,  wnere  they 
have  atmulated  that  such  additional  facts 
may  be  found  by  the  judge  as  would,  in  his 
judgment,  be  sufficient  to  present  all  the 
questions  raised  by  the  pleadings.  (Marius 
v.  Bicknell,  lOCal.  217.) 

48.  Where  the  parties  in  the  court  below 
stipulated  that  a  motion  for  a  new  trial  should 
be  denied  they  cannot  question,  in  this  court, 
the  correctness  of  an  order  denying  such  mo- 
tion. (Brotherton  v.  Hart,  11  Oal.  406.) 
Cited  37  Cal.  168;  42  Cal.  518. 

49.  A  stipulation  that  a  new  trial  statement 
had  been  served  in  time,  and  might  be  pre- 
sented for  settlement  without  further  notice, 
does  not  estop  respondent  to  claim  that  the 
statement  was  not  filed  when  the  motion  was 
submitted ;  nor  does  the  judge's  certificate  of 
settlement  of  the  statement  show  that  it  was 
filed.     (Mills  V.  Dearborn,  82  Cal.  61. ) 

Stipulation  waiving  finding  is  an  estoppel 
though  not  filed  until  after  entry  of  judg- 
ment.   See  ante,  IV. 

Binding  efiect  of  stipulation  where  con- 
sideration has  failed.    See  ante,  11. 

Extending  time,  estoppel  from.  See  New 
Trial,  353. 

Stipulation  to  remit  part  of  damages  is 
binding.    See  New  Trial,  63. 

Costs,  stipulations  as  to,  construction  oL 
See  Mortgages,  747. 

Conclusiveness  oL    See  Mandamus,  241. 

Stipulation  as  to  title  as  evidence.  See 
Ejectment,  360. 

Probate  court  may  enforce.  See  Probate 
Courts,  17. 

Stipulation  precluding  dismissal,  eSect  of. 
See  Ksmissal,  86. 

In  suit  to  foreclose  mechanics'  liens,  eSect 
of  on  attorneys'  fees.  See  Mechanics'  Liens, 
896  396. 

Stipulation  for  judgment,  effect  of.  See 
Judgments,  726,  726. 

Amending  judgment  so  as  to  include.  See 
Judgments,  &i. 

Judgment  on.    See  Judgments,  IV. 

Motion  for  iudgment  on  stipulation  is  not 
a  trial.    See  New  Trial,  8. 


Judgment  under,  eonelusiveness  of.  See 
Executors  and  Administrators,  442. 

IX.  Effset  of  on  Other  Parties. 

60.  Where  the  plaintiff  brought  suit  in  re- 
plevin as  the  mother  of  the  real  parties  in  in- 
terest, asserting  no  right  in  herwlf,  and  sub- 
sequently the  cliildren,  by  their  guardian  ad 
litem,  filed  a  complaint  setting  up  the  same 
cause  of  action,  the  subsequent  appearance 
was  not  on  intervention,  but  merely  a  substi- 
tution ;  and  a  stipulation  mode  by  the  first 
plaintiff  will  bind  the  second.  (Temple  v. 
Alexander,  63  Cal.  3.) 

61.  Is  a  stipulation,  made  by  relator  or  his 
private  attorney  with  the  defendant  in  an 
action  brought  oy  the  attorney  general  in  the 
name  of  the  }>eopIe  against  a  person  for  un- 
lawfully usurping  an  office  and  to  remove  him 
therefrom,  binding  upon  the  people,  query? 
(People  ex  lel.  Budd  y.  Holden,  28  Cai.  12^.) 

Signed  by  original  parties  after  transfer  of 
interest.    See  heading  and  Practice,  664. 

Binding  effect  of  where  attorneys  substi- 
tuted.   Bee  Attorney  and  Client,  145. 

X.  Power  to  Alter  or  Believe  Acmlnst}  Dia* 
regard  •£(  EfTeet  of  Xlstake  la. 

62.  Court  baa  power  to  relieve  party  from 
effects  of  a  stipulation  which  admits  a  fact 
which  is  not  true.  (Bichardson  y.  Musser,  64 
Cal.  196.) 

Cited  82  Cal.  510;  10  Col.  146. 

63.  Court  cannot  alter  or  vary  terms  of 
written  Btipulaticm  made  by  attorneys,  or 
relieve  them  from  its  obvious  consequence. 
(Keys  y.  Warner,  46  Cal.  60.) 

64.  If  a  stipulation  Altered  into  by  the  re- 
spective attorneys  in  an  action  is,  in  subee- 
quent  proceedings,  virtually  disr^arded  by 
both  parties,  the  court  will  not,  after  it  has 
been  thus  disregarded,  enforce  it.  (People 
ex  rel.  Budd  v.  Holden,  28  Cal.  123.) 

Judgment  in  violation  of  stipulation,  re- 
straining.   See  Injunctions,  63. 

Findings  contrary  to.    Sw  Findingi^X,  4. 

Sale  contrary  to.    See  Injunctions,  82. 

66.  If  an  attorney  stipulates,  under  a  mis- 
take of  fact,  that  a  notice  of  appeal  has  been 
filed,  when  no  notice  has  been  filed,  the  court 
below,  upon  a  proper  application,  may  relieve 
him  from  it,  but  the  supreme  court  cannot. 
(Bonds  y.  Hickman,  29  Cal.  460.) 

66.  Under  section  473  of  the  Code  of  Civil 
Procedure  the  court  may,  upon  such  terms 
as  may  be  just,  set  aside  a  stipulation  entered 
into  Mtween  the  attorneys  in  a  pending  cas^ 
admitting  the  truth  of  certain  facts  alleged 
in  the  answer,  and  dispensing  with  proof 
thereof,  where  it  is  shown  that  the  stipula- 
tion was  made  without  plaintiff's  knowledge 
and  under  a  mistake  of  plaintiff's  attorney  as 
to  its  legal  effect,  and  that  the  stipulation  ad- 
mitted material  averments  which  were  not 
true,  and  that  its  effect  would  prevent  a  trial 
of  the  case  upon  its  real  merits.  Such  stipu- 
lation i>erformB  the  function  of  an  express 
replication  to  the  answer,  and  is  subject  to  be 
amended  or  set  aside  by  a  court  to  the  same 
extent  and  under  like  circumstances  as  would 
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be  a  pleading  having  like  effect.  (Ward  t. 
Clay,  &  Gal.  602.) 

Mistake  in  entering  into.  Bee  Appeals, 
1265. 

Made  by  mistake,  setting  aside.  See  Ap> 
peals,  1866. 

STOCK  AHD  EXCHAireE  BOABD. 

1.  The  defendant  is  a  Tolontaiy  nnincorpo- 
rated  association.  Its  constitution  provides 
in  effect  for  tlie  creation  of  a  trust  fund  from 
vbicb,  upon  the  death  of  a  member,  a  pay- 
ment of  ten  thousand  dollars  is  directed  to  be 
made  to  such  person  or  objects  as  he  might 
have  designated  in  writing,  or,  if  no  written 
disposition  was  made  bv  bim,  then  to  certain 

rifled  persons.  It  further  provides  that 
iwyment  should  be  deemed  an  absolute 
donation  to  the  payee,  free  from  all  other 
claim  or  control.  Held,  that  such  donation 
formed  no  part  of  the  estate  of  a  deceased 
member,  and  that  bis  personal  representa- 
tives conld  not  maintain  an  action  to  recover 
it  (Swift  V.  San  Francisco  Stock  and  Ex- 
change Board,  67  Cal.  667.) 

2.  The  San  Francisco  Stock  and  Exchange 
Board  is  a  voluntary  association  formed  for 
the  purpose  of  dealing  in  stocks,  and  buying 
and  selliDg  the  same  t>n  commission.  The 
Company  of  Associated  Stock  Brokers  is  a 
corporation  composed  exclusively  of  the 
members  of  the  association,  and  was  formed 
for  the  purpose  of  receiving  donations  with 
which  to  erect  a  bmldins  for  the  use  of  its 
members.  This  it  has  done.  The  members 
•f  the  association  and  of  the  cororation  are 
entitled  to  an  equal  share  of  its  property,  and 
the  only  qualifications  for  membersnip  in  the 
corporation  are  that  each  member  shall  be  a 
member  in  good  standing  of  the  association, 
and  shall  sign  the  constitution  and  by-laws 
of  the  corporation.  The  right  and  title  of 
each  member  to  the  property  of  the  associa- 
tion, and  the  privilege  of  participating  in  the 
meetings  of  the  board,  is  represented  by  what 
is  ddled  a  "  seat  in  the  San  Francisco  Stock 
and  Exchange  Board."  By  the  rules  of  the 
association,  each  member  nas  the  right  to 
voluntarily  dispose  of  his  seat,  but  the  pur- 
chaser, before  ne  can  participate  in  the  pro- 
ceedings of  the  board,  must  be  elected  a  mem- 
ber thereof.  Held,  that  the  property,  the 
legal  title  to  which  stands  in  the  name  of  the 
Companv  of  Associated  Stock  Brokers,  is  in 
equity  tne  property  of  the  members  of  the 
San  Francisco  Stock  and  Exchange  Board, 
and  that  such  a  member  has  power  to  pledge 
or  mortgage  his  seat,  and  that  the  lien 
therebv  created  may  be  foreclosed,  and  the 
seat  sold  subject  to  the  conditions  imposed  by 
the  rules  of  the  association.  (Clate  t.  Love- 
land,  68  Cal.  254.) 

3.  Where  a  member  of  the  San  Francisco 
Stock  and  Exchange  Board  has  been  sus- 
pended from  his  seat  or  membership  in  the 
fxtard,  and  his'  right  thereto  sold  to  satisfy  a 
lien  thereon  for  debts  contracted  by  him  as  a 
member,  in  accordance  with  the  constitution 
and  Iqr-laws  of  the  board,  and  having  failed 
for  six  months  to  settle  ap  the  claims  against 
him  and  seek  restitution  to  membership,  as 
provided  by  the  by-laws,  his  membership 


therein  ceased  and  all  his  rights  appertaining 
thereto  were  extinguished,  and  mandamus 
will  not  lie  to  compel  his  restoration  to  mem- 
bership.  (Rorke  v.  San  Francisco  Stock  and 
Exchange  Board,  99  Cal.  196.) 

4.  A  rule  of  the  board  requiring  the  cred- 
itors  of  a  member  who  fails  to  comply  with 
his  stock  contracts  to  report  his  default  within 
forty-eight  houra  refers  to  contracts  for  the 

gurchase  or  sale  of  stocks  in  the  board,  and 
as  no  application  to  a  case  where  stocks  are 
carried  for  a  broker  by  a  fellow-broker  for 
months  in  an  open  and  running  account,  and 
a  final  settlement  of  the  account  is  referred  to 
a  committee  of  arbitration  under  another  rule 
of  the  board,  and  where  there  is  no  default 
until  a  failure  to  meet  the  balance  ascertained 
to  be  due  by  the  committee  of  arbitration, 
and  it  is  sufficient  report  of  default  in  such 
case  where  such  committee  reports  the  delin- 
quency of  the  member  within  two  days  after 
tneir  report  of  the  amount  of  the  indebted- 
ness. (Rorke  v.  San  Francisco  Stock  and 
Exchange  Board,  99  Cal.  196.) 

Seat  is  liable  to  execution.  See  Execu- 
tions, 90, 91. 

Reports  of.    See  Evidence,  III,  6. 

STOCK  A5D  STOCKHOLDEBS. 

See  Corporations,  IV. 

Notice  that  one  was  stockholder.  See  Stat- 
ute of  Limitations,  278. 

Contracts  of  stockholders  of  turnpike  com- 
^pany.    See  Turnpike  Companies,  iV. 

Agreement  for  sale  of  stcxsk  on  margin.  See 
Contracts,  HI,  2. 

Shares  of  stock  are  property.  See  Crim- 
inal Law,  1492. 

Pledge  of  stock  by  depositary.  See  Pledges, 
V. 

Contract  for  transfer  of  stock,  enforcement 
of.    See  Specific  Performance,  80,  et  seq. 

Ck>ntract  between  brokers  to  purchase  and 
sell.    See  Statute  of  Frauds,  3. 

STOCKTON. 

1.  Under  the  terms  of  the  charter  of  the 
city  of  Stockton,  approved  March  2,  1889 
(Stats.  1889,  p.  677),  it  is  the  duty  of  the  de- 
partment of  streets  and  wharves  to  see  that 
the  watercourses  and  channels  are  not  ob- 
structed by  any  thing  which  will  cause  the 
waters  thereof  to  overflow  and  injure  or  de- 
stroy the  public  streets  or  property  of  the 
city,  and  no  ordinance  of  the  city  council  is 
necessary  in  order  to  authorise  the  depart- 
ment to  remove  such  obstructions.  (Weber 
V.  Gill,  98  Cal.  462.) 

2.  The  fact  that  the  deposit  sought  to  be 
removed  from  the  slough  is  due  to  the  acts  of 
the  United  States  government  in  improving 
the  navigable  portion  of  the  stream  below  does 
not  affect  the  right  of  the  city  to  cause  it  to 
be  removed.  The  city  has  the  right  to  re- 
move obstructions  from  a  natural  watercourse 
so  as  to  preserve  it  in  its  natural  form,  without 
regard  to  the  cause  of  such  obstruction. 
(Weber  v.  Gill,  98  Cal.  462.) 

3.  The  act  of  March  23, 1872  (Stets.  1871-72, 
p.  640),  authorizing  the  city  authorities  of 
Stockton  to  widen  and  deepen  the  channel  of 
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Mormon  aloii|;b,  and  providing  for  condemna- 
tion proceedings  therefor,  was  intended  to 
provide  against  overflow,  but  does  not  pre- 
vent action  nnder  anthority  of  the  depart- 
ment of  streets  and  vharres  to  remove  a  de- 
posit of  earth  which  has  partially  filled  up  the 
channel  of  the  slough,  and  which,  if  allowed 
to  remain,  will  tend  to  cause  an  overflow  of 
the  waters  and  an  injury  to  property  of  the 
city,  if  there  is  no  removal  of  land  belonging 
to  a  private  person,  and  no  attempt  to  widen 
or  deepen  the  channel.  (Weber  y,  Oill,  98 
Cal.  462.) 

Organization  and  charter  of.  See  Munici- 
X>al  Corporations,  46. 

New  charter,  effect  of  on  police  and  jus- 
tices' courts.    See -Courts,  20. 

Bailwayaid  bonds,  mandamus  to  compel 
payment  of  interest.    See  Bailroads,  29. 

Salary  of  justice  becoming  municipal  judge. 
See  Judges,  74. 

Swamp  lands  within.  See  Swamp  and 
Overflowed  Lands,  147. 

STOLEN  GOODS. 

Larceny.    See  Criminal  Law,  XXL  80. 
Sale  of,  liability  of  auctioneer.    See  Aoe- 
tions,  lY. 

STOLEK  nrSTBUMEHTS. 

Bights  of  holders  of  stolen  stock.  See  Coipo- 
rations,  lY,  6,  d. 

STOFOTEB. 

Bight  of.    See  Common  Carriers,  IV,  8,  b. 

STOPPAGE  nr  TBiirSITU. 

See  Sales,  XL 

8T0BAGE. 

See  Warehousemen. 
Oarrien,  storage  by.    See  Common  Oar^ 
riers,  lU,  6. 

STBAIT8  OF  CAB((1JIHEZ. 

See  Watercourses,  II,  8. 
Are  public  highways.    See  Waterooaraea, 

n.s. 

Bight  of  access  to.  See  Watercourses,  XIV, 
l,b. 

Biparian  owner,  right  of  acceaa  to.  See 
Watercourses,  XIV,  1,  b. 

8TBEAXS. 

See  Watercoursea. 

STREET  BAILB0AD8. 

See  Railroads,  X. 

Penalty  for  excessive  charges.  See  Com- 
mon Carriers,  IV,  4,  b. 

STBEET8.  - 
I.  P«blle  Streeto,  What  are  and  Evl- 

denoe  of. 
n.  Boandaries  of,  ETidenee  of)  Streets 

on  Water-ftont,  Extensioii  of. 
m.  Ownership  and  Possession  of^  Blirht 
«f  Way  Over;  Obstmotioa  of. 


IT.  Dntfto  Bepair  or  Seep  Clean;  Ua- 

blllty  for  KegUf ent  Injnries  In. 
T.  Sidewalks. 
VI.  Aeeeptanoe  of. 
Vn.  Abandonment,  Vacation,  and  Dis« 

eontlnaane«  of. 
Vin.  Snperintendenta  and  Comndasloners 
of  Streeta. 
IX.  Opening  Streeta. 

1.  Power  to  Open, 

2.  Petition  for. 

8.  Notice  of;  EffeacfFaUwetoPro' 
tett. 

4.  Committionert,  Appointment,  Dur 

tiei  and  Report. 

5.  Condemnation  of  Land,  Compen- 

tation  and  Damage*. 

6.  Bond*  on. 

X.  Width  of  Streeta  and  Widening  of. 
ZI.  Grades  and  Grading. 

1.  Fixing  Qradet. 

2.  Change  of  Orade;  Commi$»ioner$, 

Appointment  and  Rtporti  Dam- 
age*. 
8.  Chading. 

a.  Power  to  Order  and  Jurisdic- 

tion Over. 

b.  Statute  Prescribing  Manner 

of  Work. 
c  Petition  for. 

d.  Resolution  of  Intention. 

e.  Liability  of  City. 
XII.  ImproTenienta. 

1.  Juri*dielionOverandDeUgationof. 

2.  ^atuie*   Ooveming;  Ptooeeding* 

are  In  Invitum. 
8.  Maeadami*ing,PlanJi»ng,atMlPav- 
ing. 

4.  ReeoltUion  of  Intention  and  Notice. 

6.  Uniformity  in  Mode  of;  Making 

Diagram*  and  E*Hm€Ue*. 
8.  Order  for  Work,  Form  of,  Validity 
and     Conclutivene**;    Leaving 
Amount  to  Di*eretion  of  Super- 
intendent. 

7.  Improving  More  than  One  Street 

in  Single  Proceeding. 

8.  Legaliting  Void  Proceeding*, 
Xin.  Bemonstranee    Against    IntproTO* 

inentsi  Effeet  of  Aeqnlesoenoo. 
XIV.  Contraeta  for  Opening,  Grading,  or 
Improving. 

1.  New  Con*titttiion,  Effeet  on  Con- 
tract* or  Statute*:  Amendment 
Di»pen*ing  With  Previoui  Lew. 

5.  Invittng  Std*  or  Pmpotai*;  Va- 

lidity of  Bid;  Fraud  in. 
8.  Avariiing  Contract*   and   Notice 

of. 
4.  Entering  into;  Form  of;  Election 

of  Ovmer*  to  do  the  Work;  Bond 

of  Contractor, 

6.  iSp«et)Iea(t<m«. 

6.  Contract  for  Patented  Pavement. 

7.  Failure  to  Comply  With  Statute; 

Provition  a*  to  Street  Railroad; 
Fraud  in. 

8.  Variance  Between  Contract  and 

Award  or  Reeolution;  JKvMbtKty 
I  of  Contract. 
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9.  Owner  a*  Party  to. 

10.  Bemedy   by  ^VV«oi  *n  ^<m«  of 

Irregular  or  Void  Contract, 

11.  Bub$eguent  A»$ignmetU. 

12.  Legitiation  doei  not  Affect, 
XT*  Performanee. 

1.  Time  of  Commencement, 
Z,  Materiah  to  be  Vted. 
9,  Failure  to  Complete  Contra^  in 
Time;  Exteniion  of  Kme. 

4.  Reletting  Contract. 

5.  Fulfillment  of  Cotttraet  and  Ac- 

ceptance by  Superintendent, 
8.  LiMnlity  of  City  or  Contractor  for 
Damaget  BetuUing  from  Work, 
Xn*  iMessmentB. 

1.  Statute!     Ooveming;    Effect    of  _ 

Amendment  of, 

2.  Nature  of, 

8.  Pouier  to  Aueu;  Equality  and 

Uniformity  of. 

4.  Extent  of  Power  of. 

5.  DutyofSuperirUendeniinBtlation 

to;  Juriedictionof. 

9.  Atuevment  in  Gold  Coin. 

7.  To  VThom  Property  to  be  Aieeewd. 

8.  Dcsenptton  of  Properly  and  Dia- 

gram. 

9.  Apportionment  of;  Space  Formed 

t^  Junction  of  Btrute. 

10.  Authentication  and  Recording  of. 

11.  StatuU  Mutt  be  Strictly  Pursued. 

12.  Effect  of  Omieeion  of  Lot*;  Auett- 

tng  Property  not  ChargeahU. 
18.  Work   not  Included;   Separating 

Cottt  of  Work;  Incidental  Ex- 

peneet. 
14.  Occupancy  of  Street  by  Railroad 

Bound    to  Improve;  Including 

Cott  of  Printing. 

16.  Aieestment*  ParUy  Void. 
10.  Legalinng  Void  A$*e$*menL 

17.  Second  AieeeimenL 

18.  Action  to  Declare  Aeuament  Void, 
10.  Liabtiity  of  City;  Relief  AcU, 

20.  Remedy  by  Appeal;  EffeetofFaU- 

ure  to  Appeal, 

21.  Warrants, 

22.  Demand, 
28.  Lien  of. 

24.  Atiignability  <if  Demand, 
26.  Action*  on. 

a.  When  Lie. 

b.  Pleadings  in;  Sommona. 

e.  In  What   Bight   Contractor 
Sues;  Parties. 

d.  Counterclaim. 

e.  litisation  of  Title  in. 

L  Eviaence;  Verbal  Agreement 

to  Accept  Land. 
g.  Judgments  in. 

A.  Personal  Liability  of  De- 

fendant; Qnantom  Me- 
mit. 

B.  Form  of;  Jadgment  Mnst 

be  Against  all  the  Par- 
ties. 

C.  Penalty;  Interest. 

D.  Attorneys'  Fees. 

E.  Validity  and   Conclnsive- 

ness. 
b.  Findings, 
i.  Sales  in;  Bights  of  Porchaser. 


XTH.  street  Work  Done  en  Pr^^rty  net 
Dedleftted  to  Pnblio  Use. 

Channel  street.    See  San  Francisco,  XL 

East  street.    See  San  Francisco,  XI. 

Bay  street.    See  San  Francisco,  XL 

Highways.    See  Highways. 

Dedication.    See  Dedication. 

Opening  streets  as  dedication.  See  Dedi- 
cation, II,  6. 

Particular  streets,  dedication  of.  See  Dedi- 
cation, VIU. 

Right  to  recoTer  money  paid  on  void  street 
assessment.    See  Payment,  101,  et  seq. 

I.  Fabllo  Street!*  What  are  and  Erldenoe 
of. 

1.  East  street  is  one  of  the  public  streets  of 
city  of  San  Francisco ;  and  none  the  less  so 
because  the  board  of  harbor  commissioners 
are  charj;ed  with  the  duty  of  keeping  one-half 
tiiereof  m  repair.  (Barton  t.  Hcl^nald,  81 
Cal.  266.) 

2.  In  an  action  to  enjoin  the  excavation  of 
what  is  claimed  by  the  plaintiff  to  be  a  priyate 
street  or  alleyway,  made  such  by  mesne  con- 
TOyances  under  an  alcalde  grant  for  the  private 
benefit  of  owners  of  lots  who  had  purchased 
thereunder,  where  the  only  question  at  issue 
is,  whether  the  land  involvea  was  or  was  not 
a  public  street,  it  is  error  to  hold  that  it  is 
conclusively  proved  to  be  a  public  street  be- 
cause laid  down  as  such  on  a  map  of  the  city, 
and  to  refuse  to  allow  the  plaintiff  to  prove 
that  there  had  been  no  dedication  by  the 
owner  of  the  land  to  the  public  use,  and  no 
user  thereof  by  the  public  as  a  street.  (Wbe- 
Ian  V.  Boyd,  93  Cal.  600.) 

Cited  100  Cal.  308. 

n.  Bonndarles  of,  Erldenee  of^  Streets 
OB  Water-ftoat)  Extension  of. 

8.  The  initial  point  and  base  line  of  a  sur- 
vey of  a  town  is  not  necessarily  controlling 
over  other  ascertained  points  in  the  survey 
in  ascertaining  the  actual  location  of  streets  or 
blocks;  but  the  question  as  to  whether  such 
point  or  line  is  of  greater  or  less  importance 
than  other  ascertained  points  or  lines  depends 
upon  drcnmstances,  and  their  proximity  and 
relation  to  the  point  to  be  located.  (Orefia  v. 
aty  of  Santa  Barbara,  91  Cal.  621.) 

4.  In  determining  line  of  street,  measure- 
ments upon  such  street  are  of  more  value 
than  measurements  taken  elsewhere;  and  if 
they  or  the  places  where  they  were  cannot 
be  located,  tne  boundaries  of  the  street  as 
actually  opened  and  used  should  be  ascer- 
tained ;  and,  if  such  location  has  been  general- 
ly acquiesced  in  by  the  public,  by  lot-owners, 
and  by  the  municipality,  in  the  absence  of 
more  certain  evidence,  it  will  be  conclusive. 
(Orefia  v.  City  of  Santa  Barbara,  91  Cal.  621.) 

6.  A  preliminary  question  asked  of  a  wit- 
ness as  to  whether  he  had  learned  from  repu- 
tation, hearsay,  or  otherwise  what  was  the 
location  of  the  initial  point  of  the  survey  of 
a  public  street,  is  not  objectionable  on  the 
ground  that  hearsay  evidence  is  called  for; 
nor  does  the  fact  tnat  further  examination 
might  have  brought  out  inadmissible  testi- 
mony make  such  preliminary  question  ob- 
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fectionable.    (Mailer  t.  Southern  Pac  etc. 
By.  Ck>.,  8S  Gal.  240.) 

6.  In  an  action  to  recover  damagea  for  the 
taking  of  land  by  a  railroad  company,  conaist- 
ing  of  part  of  a  city  lot  aituated  on  a  public 
street,  evidence  of  common  reputation  or  hear- 
say, existing  before  the  controversy  arose,  as 
to  the  initial  point  of  the  survey  of  the  street, 
to  show  the  une  of  the  street,  ia  admissible. 
Common  reputation  or  hearsay  is  admissible 
to  establish  a  boundary  line  of  general  or 
public  int«%st,  provided  it  existed  oefore  the 
controversy  arose.  (Mailer  v.  Southern  Pac 
etc.  By.  Co.,  83  Oal.  240.) 

Location  of,  judicial  notice  as  to.  See  Ju- 
dicial Notice,  60,  et  seq. 

7.  Where  a  city  is  laid  out  with  streets 
running  to  the  water,  such  streets  should  be 
held  to  continue  on  to  the  high  water,  if  the 
city  front  ia  filled  in,  or  the  space  enlarged  by 
accretion  or  otherwise.  (Wood  v.  San  Fran- 
cisco, 4Cal.  190.) 

8.  All  the  public  streets  of  the  city  of  San 
Francisco  running  into  the  water,  as  laid 
down  on  the  official  map  of  the  city,  were,  by 
operation  of  the  act  of  March  26,  1861.  ex- 
tended and  carried  to  the  front  Une  oi  the 
city,  and  as  such  are  subject  to  the  free 
enjoyment  of  the  public^  and  exempt  from 
executiona  aminst  the  city.  (Wood  t.  San 
Francisco.  4  Oal.  190.) 

Cited  16  Cal.  687. 

9.  The  act  of  March  26,  1861  (Stats.  1861, 
p.  307),  commonly  called  the  Beach  and 
Water  Ix>t  Act  of  San  Franciaco,  did  not  ex- 
tend to  the  line  of  East  street,  from  Clay  to 
Jackson,  through  the  slip  property  to  the 
water  line  front  as  esUblishea  by  the  act. 
The  phrase  in  the  first  section  of  that  act, 
"  thence  northerly  on  the  eastern  line  of  East 
street  to  its  point  of  intersection  with  the 
northern  side  of  Jackson  street,"  was  not  de- 
signed to  lay  oS  and  establish  a  street,  or  to 
protect  the  line  of  a  street  already  existing; 
but  was  intended  simply  to  fix  the  boundary 
BO  as  to  show  what  was  conveyed  by  the  act ; 
and  this  was  done  by  giving  the  course  of  the 
street  as  a  single  line  protracted  from  East 
street  to  its  intersection  with  Jackson.  (Peo- 
ple ex  rel.  Jacobs  v.  Kruger,  10  Oal.  411.) 
C^ted  22  Gal.  20. 

10.  And  hence,  where  defendant,  in  Sep- 
tember, 1861,  on  sale  under  judgment  against 
the  citv,  had  purchased  her  title  to  a  por- 
tion of  the  ground  covered  by  said  East 
street,  between  Clay  and  Jackson,  and  had 
subsequently  purchased  the  state's  in'terest 
in  the  same,  these  purchases  being  prior  to 
any  acts  by  the  citv  declaring  the  street  open 
as  a  public  street,  held,  that  defendant  owns 
the  property  as  against  the  city;  that  her 
ordinances  layiiu;  out  this  street  being  passed 
Babse<]uently  to  defendant's  acquisition  of  the 
dty  title,  have  no  effect  upon  defendant,  be- 
cause the  proper  proceedings  were  not  taken 
to  condemn  the  land  to  public  use.  (People 
ex  reL  Jacobs  v.  £ruger,  19  Gal.  411.) 

11.  The  fact  that  East  street  was  dedicated 
on  the  old  plan  of  the  city,  that  is,  the  map 
or  plan  of  1860,  is  insufficient  to  extend  the 
street  as  a  public  highway  beyond  ita  first 


limits,  to  wit,  from  Folsom  street  to  the 
southerly  side  of  Market,  and  to  the  bay. 
(People  ex  rel.  Jacobs  v.  Kruger,  19  Oal.  411.) 

Extending  into  tide  waters.  See  San  Fran- 
dsco,  XI. 

Boundary,  street  as.  See  Boundaries,  11,  7. 

Ordinance  changing  location  oL .  See  Ordi- 
nances, IV,  7, 1. 

Beale  street,  constmcti(»i  of,  decision  as  to. 
See  Appeals,  2!992. 

m.  Ownership  and  Possession  of)  Bight 
of  Way  Over;  Obstnietion  of. 

Ownership  of  East  street,  between  Clay  and 
Jackson.    See  ante,  10. 

12.  As  a  general  rule  the  fee  of  the  streets, 
in  a  city  dedicated  to  public  use,  is  in  the 
owners  of  the  adjoining  lands,  on  each  side, 
to  tiie  center  of  the  street.  (San  Francisco  v. 
Spring  Valley  Water  Works,  48  Gal.  493.) 

13.  Abutting  owner  has  right  of  access  to 
and  ^ress  from  his  land  abutting  on  the 
street,  which  right  is  property  of  which  be 
cannot  be  deprived,  even  for  a  public  pur- 
pose, without  compensation  first  made,  and 
the  right  exists  although  the  abutter  has  no 
estate  in  fee  in  the  street,  but  has  only  an 
easement  therein ;  and  he  is  entitled  to  an 
injunction  against  a  wrongful  appropriation 
of  the  street.  (Schaufele  t.  Doyle,  86  Gal. 
107.) 

14.  A  municipal  corporation  may  maintain 
ejectment  to  recover  possession  of  streeta 
which  it  owns,  and  is  entitled  to  possess,  sub- 
ject to  the  right  of  citizens  to  pass  and  repass 
as  an  open  highway.  (San  Francisco  v.  Sulli- 
van, 60  Gal.  603.) 

Oited  65  Cal.  436 ;  8  Mont.  87. 

16.  Municipality  has  no  control  over  high- 
way, unless  the  right  of  control  has  beien 
vested  by  the  state  in  the  municipality. 
(Thomason  v.  Buggies,  69  Gal.  466,  472.) 

i6.  Gity  which  has  obtained  patent  to  pu- 
eblo land  is  not  estopped  from  denying 'title 
of  mere  possessor  of  land  across  the  une  of  an 
unopen^  street  because  prior  to  the  patent  it 
ma^  a  map  recognizing  the  fact  of  inch  pos- 
session, and  purchased  part  of  the  street  fiom 
an  adjoininK  possessor  whose  deed  bounded 
the  granted  land  by  the  land  of  the  remain- 
ing possessor,  and  afterward  collected  taxes 
upon  the  land ;  nor  does  such  recognition  of 
the  possession  confer  title  upon  the  possessor. 
(MiUs  V.  City  of  Los  Angeles,  90  GaL  622.) 

17.  Attempt  by  city  of  San  Francisco  to 
convert  public  easement  to  private  use,  or  to 
defeat  the  right  of  way  over  a  public  street,  is 
beyond  the  power  of  a  corporation,  and  the 
legislature  has  no  authority  to  interfere  with 
the  disposition  of  the  land  and  premises  upon 
which  the  easement  is  situated  after  title 
has  passed  from  the  state.  (Wood  t.  San 
Francisco,  4  GaL  190.) 

Cited  9  Gal.  46. 

18.  Municipal  corporation  cannot  convert 
public  easement  to  private  use,  nor  can  the 
tegislature  interfere  with  the  premises  upon 
which  the  easement  is  situated  after  it  nas 
passed  from  the  state.  (Minor  v.  San  Fran- 
cisco, 9  Cal.  39.) 

10.  State  has  no  proprietary  interest  in 
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streets  of  city  dedicated  to  public  ose;  and 
when  it  grants  to  a  private  corporation  an 
easement  over  the  streets,  not  common  to  the 
public  at  large,  it  merely  grants,  in  its  sover- 
eisn  capacity,  a  franchise,  and  not  any  proprie- 
tary interest  in  the  streets.  (San  Francisco 
T.  Spring  Valley  Water  Works,  48  CaL  493.) 
Cited  61  Cal.  384. 

Action  to  quiet  title  to  street  will  not  lie 
against  street  commissioner.  See  Quieting 
Etle,91. 

Quieting  title  to  land  claimed  as  street, 
bnrden  of  proof.    See  Quieting  Title,  136. 

STonsuit  for  failure  to  prove  def endan  t's  own- 
ership. See  Nonsuit,  IS. 

Owner  may  maintain  ejectment.  See  Eject- 
ment, 4. 

Rights  of  purchasers  bounding  on  streets, 
when  barred.  See  Specific  Performance, 
200. 

Title  to  street  taken  for  railroad.  See  Emi- 
nent Domain,  143. 

Adverse  possession  of.  See  Adverse  Foeses- 
sion,  HI,  2. 

20.  The  act  of  March  26,  1851,  operated  as 
a  grant  by  which  property  holders  along  the 
line  of  Market  street  and  the  public  are  en- 
titled to  the  free  enjoyment  of  the  same ;  and 
this  right  or  privil^e  could  not  be  resumed 
bv  the  state,  and  was  not  resumed  by  the  act 
of  April  28, 1861,  confirming  the  contract  be- 
tween the  appellant  and  the  sinking  fund 
commissioners.  (Breed  ▼.  Cunningham,  2 
Oal.  361.) 

21.  Grant  of  easement  in  street,  made  by 
the  legislature  to  corporation,  is  purely  a 
grant  of  corporate  power,  and  therefore  can- 
not be  made  to  a  private  corporation  Inr  spe- 
cial act.  (San  i^ancisco  v.  Spring  Valley 
Water  Works,  48  Cal.  493.) 

Both  railroad  and  teams  are  entitled  to  use 
of  streets.    See  Railroads,  VIII,  4. 

Bieht  of  foot  passenger  to  use  street  occu- 
pied Dy  train.    See  Railroads,  VIII,  8. 

22.  Whether  driving  piles  in  Front  street, 
in  the  city  of  San  Fnmcisco  (the  street  being 
laid  out  over  th4  waters  of  the  bay)  is  an  o>- 
struction  to  the  free  use  of  the  street  by  the 
public  is  a  question  of  fact  for  the  iur^ ;  and, 
where  that  question  was  not  so  submitted,  a 
new  trial  was  granted.  (San  Francisco  v. 
Clark,  1  Cal.  38M 

Distinguished  1  Cal.  454. 

Railways  in.    See  Railroads,  X 

Gas  company,  right  to  lay  pipes.  See  Gas 
Companies. 

Use  of  portion  of  park  as  a  street.  See 
Public  Parks,  6. 

Ordinances  prohibiting  throwing  of  mbbiah 
in  street.    See  Ordinances,  IV,  7,  o. 

Building  on  streets,  right  to  reclaim.  See 
Bnildinfis. 

Legalized  obstruction  in,  revocation  of  right. 
See  Nuisance,  16. 

Street  covered  by  water,  nuisance  in.  See 
Nuisance,  55. 

City  may  sue  to  prevent  obstruction.  See 
Municipal  Corporations,  184,  et  seq. 

Obstruction,  enjoining.  See  Injunctions, 
n,  15. 

Jury  trial  in  action  for  obstructing.    See 
Jury  and  Jurors,  21,  22. 
Cau  UiGm,  Vou  llL-iss 


Doctrine  of  estoppel,  when  invoked  against 
public.    See  Estoppel,  12. 

IT.  Daty  to  Bepair  «r  Keep  Clean;  Iia< 
blllty  for  Negligent  Injuries  in. 

23.  The  owner  of  land  bordering  upon 
public  streets  or  highways  is  not  bouna  to 
keep  them  in  repair.  (Eustace  v.  Jabns,  38 
Cai:3.) 

24.  The  law  does  not  impose  upon  the  owner 
of  a  lot  frontine  upon  a  public  street  in  Sau 
Francisco  the  auty  of  repairing  defects  in 
the  portions  of  the  street  upon  which  bis  lot 
abuts.    (Eustace  v.  Jahns,  38  Cal.  3.) 

25.  The  legislature  had  the  right  to  provide, 
in  the  act  known  as  the  Consolidation  Act  for 
the  government  of  the  city  and  county  of 
San  Francisco,  that  the  owners  of  lots  in  said 
city  should  keep  the  streets  in  front  of  their 
lots  in  repair.    (Hart  v.  Gaven,  12  Oal,  476.) 

26.  Where  the  owner  of  a  lot  neglects  for 
three  days,  after  notice  from  the  superintend- 
ent of  public  streets  of  said  cilyi  to  repair 
the  street  in  front  of  his  lot,  the  superintend- 
ent has  the  right  to  make  a  contract  for  that 
purpose ;  and  an  action  will  lie  in  the  name 
of  the  party  performing  the  work,  against  the 
owner  of  the  lot  adjacent,  for  the  amount. 
(Hart  V.  Gaven.  12  Oal.  476.) 

Cited  28  Cal.  352,  862;  2  Or.  158. 

27.  The  obligation  of  a  mnnicip«d  corpo- 
ration to  keep  the  streets  in  repair  is  nec- 
essarily suspended  while  they  are  actually 
undergoing  such  alterations  as  for  the  time 
made  them  dangerous.  (James  v.  San  Fran- 
cisco, 6  Cal.  528.) 

28.  The  act  known  as  the  Consolidatioh 
Act,  passed  in  185 ',  released  the  city  and 
county  of  San  Francisco  from  all  liability 
for  damagM  for  injuries  sustained  by  any 
person  on  its  graded  streets  or  public  high- 
ways, in  consequence  of  said  streets  or  high- 
ways being  out  of  repair.  Section  64  of  said 
act  is  not  unconstitutional.  (Parsons  v.  City 
and  County  of  San  Francisco,  23  Cal.  462.) 

29.  An  act  authorizing  and  empowering  a 
board  of  supervisors  of  a  city  to  keep  its 
streets  clean  by  employing  men  and  carts  for 
that  pnrpose,  and  by  using  the  labor  of  per- 
sons sentenced  or  committed  to  the  house 
of  correction,  does  not  compel  the  board 
to  adopt  the  system  which  it  provides  for. 
(Weed  V.  Mayziard,  52  Cal.  459.) 

SO.  If  such  act  does  not  repeal  a  former  act 
empowering  said  board  to  keep  the  streets 
clean  in  such  mode  and  manner  as  it  may 
deem  best,  the  board,  after  its  passage,  may 
stiU  exercise  its  discretion  as  to  the  mode  and 
manner  of  cleaning.  (Weed  v.  Maynard,  52 
Oal.  459.) 

81.  Incorporated  cities  are  not  liable  for 
injuries  sustained  by  private  individuals, 
caused  by  ^e  neglect  ot  the  dty  officers  in 
keeping  its  streets  in  repair,  unless  made  so 
liable  by  the  acts  under  which  they  are  in- 
corporated. (Winbigler  v.  City  of  Los  An- 
geles, 45  Cal.  36.) 
CHted  61  Cal.  275;  67  C!al.  78;  78  Oal.  690, 

691 ;  81  Cal.  620. 

32.  Incorporated  cities  are  not  liable  for 
injuries    sustained    by  private  individuals 
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tbronsh  the  neglect  of  the  officers  charged 
-with  uie  duty  of  keeping  its  streets  in  repair. 
In  this  respect  they  are  not  distinguishable  in 
principle  from  counties.  (Tranter  v.  City  of 
Sacramento,  61  Oal.  271.) 
Cited  78  Oal.  590,  591. 

33.  In  the  absence  of  a  statutory  provision 
imposing  a  liability  a  municipal  corporation 
is  not  liable  for  personal  injuries  occasioned 
by  the  negligence  of  the  officers  of  the  cor- 
poration in  leaving  an  excavation  in  the  street 
without  gnards  or  light ;  and  its  responsibility 
does  not  depend  upon  the  question  whether 
the  charter  requires  the  streets  to  be  kept  in 
repair  or  simply  leave  it  permissive.  (Ar- 
nold V.  City  of  San  Jose,  81  Cal.  618.) 

34.  Contractor  for  repair  of  street  who 
leaves  open  unguarded  hole  in  the  street  with- 
out a  light  to  warn  the  public  of  the  danger, 
contrary  to  the  provisions  of  the  ordinance  in 
that  regard,  is  guilty  of  negligence.  And  it 
makes  no  difference  whether  he  was  author- 
ized to  mak^the  repairs  by  competent  author- 
ity or  not.     (Barton  v.  McDonald,  81  Oal. 

86.  To  maintain  action  for  cansing  by  wrong- 
ful acts  the  death  of  or  injurv  to  a  person  two 
things  must  be  shown:  (1)  An  obstruction  in 
the  road  bv  the  fault  of  the  defendant ;  (2) 
no  want  of  ordinary  care  on  the  part  of  the 
plaintiff.    (Qay  t.  Winter,  34  Oal.  168.) 

86.  Gravamen  of  the  action  is  the  n^li- 
gence  of  the  defendant,  and  plaintiff  cannot 
recover  where  it  appears  that  the  negligence 
of  the  deceased  or  person  injured  contributed 
in  any  degree  to  the  death  or  injury  sustained. 
(Gay  V.  Winter,  34  Cal.  153.) 

Cited  87  Cal.  419;  48  Cal.  421;  20Nev.810; 

distinguished  62  Oal.  63. 

Injuries  in  streets.  See  San  Francisco, 
XI. 

Duty  of  street  railroad  to  repair.  See  Bail- 
roads,  X,  7. 

Taking  up  of  granite  blocks  as  considera- 
tion.   See  (jontracts,  84. 

Backing  trains  in  street.  See  Bailroads, 
VIII,  3. 

Care  required  while  riding  or  driving  over. 
See  Negligence,  III,  4. 

Injuries  from  driving  cattle  through  streets. 
See  Negligence,  III,  6. 

y.  sidewalks* 

87.  A  {wrson  walking  along  the  sidewaUc  of 
a  street  in  a  citv,  not  near  a  crossing,  has  a 
right  to  assume  that  the  place  is  safe.  (Barry 
V.  Terkildsen,  72  Cal.  254.) 

38.  Hole  in  sidewalk  in  front  of  one's  prem- 
ises  is  in  the  nature  of  a  nuisance  on  account 
of  the  constant  danger  which  it  presents  to 
passersby,  and  that  owner  ia  liable  for  the 
injury  without  proof  that  either  he  or  his 
servants  removal  the  trapdoor.  (Barry  v. 
Terkildsen,  72  Cal.  254.) 

39.  The  action  was  brought  to  recover  dam- 
ages for  personal  injuries  caused  to  the  plain- 
tiff by  falling  down  a  hole  in  the  sidewalk  of 
a  populous  street  in  the  city  and  county  of 
S<ui  fSnancisco,  in  front  of  the  defendant's 
premises.  The  hole  was  used  by  the  defend- 
ant, without  any  license  from  the  city  authori- 


ties, for  his  own  convenience,  and  had  a 
wooden  trapdoor.  An  ordinance  of  the  city 
and  countv  prohibited  the  use  of  wooden 
coverings  for  excavations  in  the  sidewalks. 
At  the  time  of  the  accident  the  plaintiff  was 
rapidly  walking  along  the  sidewalk,  when, 
her  attention  being  momentarily  called  in 
another  direction,  she  fell  into  the  hole, 
which  was  then  entirely  uncovered  and  un- 
protected. The  plaintiff  had  frequently 
passed  along  the  sidewalk  at  that  place,  but 
had  no  knowledge  of  the  existence  of  the  hole. 
On  the  trial,  the  evidence  failed  to  show  who 
had  removed  the  trapdoor.  Held,  that  the 
plaintiff  was  not  guilty  of  contributory  negli- 
gence.   (Barry  v.  Terkildsen,  72  Oal.  254.) 

40.  The  fact  that  a  few  days  before  the 
accident  the  defendant  employed  a  carpenter 
to  repair  the  trapdoor,  and  that  his  negli- 
gence contributed  to  the  accident,  does  not 
relieve  the  defendant  from  liability,  although 
the  carpenter  was  an  independent  contractor. 
(Barry  v.  Terkildsen,  72  Oal.  254.) 

41.  When  a  street  has  been  accepted  by  the 
board  of  su^pervisors  of  the  city  and  count}^  of 
San  FranciBco,  the  expense  of  constructing 
and  repairine  the  sidewalks  must  be  paid  by 
the  city  and  county.  (Bonnet  v.  City  and 
County  of  San  Francisco,  65  Cal.  230.) 
Cited  87  Cal.  94. 

42.  A  contract  for  the  construction  of  a  side- 
walk in  a  city  is  governed  by  section  1101  of 
the  Code  of  Civil  Procedure,  and  not  by  sec- 
tion 1183  of  that  code;  and  a  contract  for  such 
work  is  not  void  because  not  in  writing  when 
the  price  exceeds  one  thousand  dollars. 
(Ereuzberger  v.  Wingfleld,  96  Cal.  251.) 

Construction  of  order  relating  to  acceptance. 
See  post,  VI. 

Macadamizing  and  curbing  or  constructing 
ridewalks  are  different  kinds  of  improvements. 
See  post,  206.  207. 

Pleading  in  action  on  assessment.  Bee 
post,  632. 

Acceptance  oL    Bee  post,  43. 

Ordinances  prohibiting  obstructing  aide- 
walk.    See  Ordinances,  IV,  7f  o. 

Obstruction  of  sidewalk  as  nuisance.  See 
Nuisances,  U,  8. 

Falling  through  hole  in  sidewalk,  intoxica- 
tion as  n^ligence.    See  Negligence,  125. 

Bight  to  keep  stand  on  sidewalk  is  a  mere 
license.    See  Landlord  and  Tenant,  251, 252. 

TI.  Aeeeptanee  oC 

43.  Section  22  of  chapter  IV  of  order  697  of 
the  board  of  supervisors  of  the  city  and  county 
of  San  Francisco  provides  that;  "No  street 
or  portion  of  a  street  shall  be  accepted  by  the 
board  of  supervisors  except  upon  the  report 
of  the  superintendent  of  pubhc  streets  and 
hi^ways  and  the  committee  of  the  board  of 
eupervisora  on  streets,  wharves,  grades,  and 

Snares,  showing  that  such  street  or  portion 
a  street  is  Sewered  with  brick  and  paved  and 
curbed  with  stone."  Conceding  that  for  cer- 
tain purposes  the  sidewalk  is  a  portion  of  the 
street,  this  order  was  not  intended  to  require 
the  sidewalk  as  well  as  the  roadway  to  be 
sewered  with  brick  and  paved  and  curbed 
with  stone.  (Fhelan  v.  City  and  County  of 
San  Francisco,  62  CaL,  44.) 
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44.  Each  requirement  of  the  order  respecting 
the  acceptance  of  streets  has  reference  to  the 
object  to  be  accomplished,  that  is,  the  sewer 
to  be  of  bnek,  the  roadway  paved,  and  the 
Bidewalk  curbed.  ( Phelan  v.  City  and  County 
of  San  Francisco,  S2  Cal.  44} 

46,  The  board  of  Bupervisors  in  accepting 
the  street  determined  that  the  renpective 
objects  bad  been  accomplished.  (Phelan  t. 
City  and  County  of  San  Francisco,  02  Cal. 
44.) 

46.  The  only  obi  iration  imposed  upon  the 
city  and  county  of  San  Francisco  by  section 
21  of  the  street  law  of  1862  (SUta.  1862,  p. 
391),  if  there  be  any,  is  to  keep  open  and  un- 
proved that  portion  of  the  street  constructed 
and  "  accepted  "  in  accordance  therewith ; 
and  there  is  no  obligation  on  the  part  of  the 
city  and  county  to  pay  assessments  upon  prop- 
erty for  benefits  derived  from  the  opening  and 
improvement  of  other  portions  of  the  same 
street.  (San  Francisco  v.  Certain  Beal  Es- 
tate, 42  Cal.  518.) 

Cited  80  Cal.  8. 

47.  The  twentieth  section  of  the  act  for 
improving  the  streets  of  Oakland,  which  pro- 
Tidee  that  when  a  street  is  constructed  to  the 
satisfaction  of  the  council  and  marshal  it  shall 
be  accepted,  and  that  thereafter  it  shall  be 
improved  by  the  city,  requires  such  accept- 
ance of  the  street,  to  the  full  width  of 
the  street,  when  improved  under  regulations 
adopted  by  the  council.  Such  regulations 
must  specify,  among  other  things,  the  char- 
acter of  the  work  to  be  done,  before  the  street 
can  be  accepted.  An  acceptance  of  work  done 
on  a  street  is  not  sufficient  to  make  the  street 
an  accepted  street.  (Oakland  Paving  Co.  v. 
Bier,  &2  CaL  270.) 

TU.  Abandonment,  Taeation,  and  Diieon* 
tinnanee  of. 

48.  When  land  has  been  dedicated  and  ac- 
cepted as  a  street,  the  subsequent  adoption  of 
an  official  map  having  a  line  drawn  across  the 
mouth  of  the  street  is  not  sufficient  to  divest 
the  public  of  their  rights.  (City  of  Eureka  v. 
Armstrong,  83  Cal.  623.) 

40.  Legislature  has  iwwer  to  vacate  street 
in  city,  and  may  delegate  its  power  to  the 
municipal  authorities  of  the  dty.    (Brook  v. 
Horton,  68  Cal.  664.) 
atedlOCol.  247. 

50.  Legislature  may  vacate  portion  of  street, 
even  if  a  person  owns  property  fronting  on 
another  portion  of  the  street  which  wiU  in- 
cidentally be  injured  thereby.  (Polack  v. 
San  Frandsoo  Orphan  Asylum,  48  Cal. 
490.) 

51.  The  legislature  has  power  to  vacate  a 
street  in  a  city,  and  it  may  delegate  such 
power  to  the  municipal  authorities  of  a  city ; 
and,  after  such  power  has  been  del^;ated  to 
the  municipal  authorities,  the  legislature  may 
revoke  it  in  part,  aa  well  as  in  whole,  or.  witik- 
ont  any  express  revocation,  ma^  itself  exer- 
cise it.  (Polack  V.  San  Francisco  Orphan 
Asylum,  48  Cal.  490.) 

Cited  48  Cal.  629 ;  64  Cal.  602. 

52.  Municipal  authorities  of  dty  cannot 
Tacate  street  without  consent  of  the  l^isla- 


ture.    (Polack    t.  San   Frandsoo    Orphan 
Ayslum,  48  Cal.  490.) 
Cited  68  Cal.  658. 

63.  An  alteration  by  competent  authority 
of  an  existing  road  or  way  is  a  discontinuance 
of  those  portions  of  the  way  which  do  not 
come  within  the  newly  assigned  limits,  al- 
though no  special  order  of  discontinuance  is 
made.    (Brook  v.  Uorton,  68  Cal.  554.) 

64.  The  premises  in  controversy  are  situ- 
ated  in  the  city  and  county  of  San  Francisco, 
between  Channel  street  and  Alabama  street, 
and  are  a  part  of  Mariposa  street,  as  those 
streets  were  laid  down  on  the  map  of  1866, 
known  as  the  Van  Ness  ordinance  map.  On 
the  30th  of  January,  1866,  and  in  October, 
1870,  the  board  of  supervisors  of  the  city 
and  county,  acting  under  authority  conferred 
upon  them  by  the  acts  of  April,  1862,  and  of 
April,  1864,  approved  and  adopted  certain 
maps,  known  respectively  as  the  city  engi- 
neer's map  and  the  Humphreys  map,  as  the 
official  maps  of  the  city  and  county.  On 
neither  of  these  maps  did  the  premises  in 
controversy  appear  as  a  street.  Held,  that 
the  adoption  and  approval  of  such  maps 
operated  to  discontinue  the  premises  as  a 
street.  (Brook  v.  Horton,  68  Cal.  554.) 
Cited  84  Cal.  638. 

Older  vacating  order  abandoning  load,  re> 
view  of.    See  Cwtiorari,  123. 

Tm.  8nperintendenti  and  Commlsiionen 
of  Streets. 

65.  Under  the  sixth  section  of  the  San 
Francisco  Onsolidation  Act  of  1856  it  was 
intended  that  a  superintendent  of  public 
streets  and  highways  of  that  dty  and  county 
should  be  elected  at  the  general  election  in 
the  fall  of  that  year ;  and  a  person  then  elected 
held  his  office  for  the  full  term  of  two  years. 
(People  ex  rel.Boben  v.  Hossefross,  17  C^. 
187.) 

66.  Street  commissioner  is  mere  agent  or 
servant  of  dty,  and  his  acts  done  in  the  per- 
formance of  his  duty  in  opening  streets  are 
the  acts  of  the  city.  (Leet  v.  Eider,  48  Cal.  623.) 

57.  Although  contracts  are  made  on  behalf 
of  the  city  and  county  of  San  Frandsco  in  the 
name  of  the  superintendent  of  streets,  he  is 
but  the  agent  of  the  corporation  in  that  be- 
half ;  and,  pro  h«c  vice,  nis  act  is  the  act  of 
the  corporation.  Per  Crockett,  J.  (Drew  v. 
Smith,  38  Cal.  326.) 

58.  The  street  commissioner  of  the  dty  of 
San  Frandsco  is  empowered  to  use  the  neces- 
sary force  to  prevent  an  injury  to  the  public 
streets  of  the  city,  and  no  action  can  be  sus- 
tained against  him,  or  those  who  act  under 
his  orders,  for  using  such  force.  (CHark  v. 
McCarthy,  1  CaL  453.) 

Bepairing  streets  at  expense  of  owner.  See 
ante,  IV. 

59.  To  entitle  party  to  recover  as  street 
commissioner  of  San  Frandsco  he  must 
show,  not  only  that  he  had  discharged  his 
dutiefl,  but  (1)  that  he  had  been  lawfully 
dected;  (2)  had  qualified  himself  to  hold 
the  office,  by  taking  the  oath  and  filing  the 
bond,  at  the  time  and  in  the  manner  required 
by  law.   (Payne  v.  San  Francisco,  3  Cal.  122.) 
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60.  A  joint  retolntion  of  the  city  ooondla, 
approved  by  the  mayor,  recognizing  a  party 
as  street  commissioner,  will  not  enable  him 
to  recover  for  services  rendered  in  that  ca- 
pacity, upon  a  quantum  meruit  where  he  had 
neglected  to  qualify.  (Payne  r.  Baa  Fran- 
cisco, 8  Cal.  122.) 

61.  Under  the  act  of  March  2,  1878  (Stats. 
1877-78,  p.  139),  and  the  Consolidation  Act 
(sees.  96,  96),  the  salaries  of  deputies  of  the 
superintendents  of  streets  in  San  Francisco- 
like  other  fixed  salaries — ^must  be  paid  out  of 
the  general  fund,  in  preference  to  any  and  all 
other  demands.  (Casbin  v.  Dunn,  68  Oal. 
681.) 

62.  The  remedy  given  by  section  11  of  the 
street  law  of  1886  of  appeal  to  the  board  of 
supervisors  by  any  one  injured  in  conse- 
quence of  the  official  neglect  of  the  superin- 
tendent of  streeta  to  see  that  the  laws,  ordi- 
nances, and  regulations  relative  to  the  streets 
are  carried  into  execution,  is  not  exclusive, 
bvt  the  party  injured  may  elect  to  bring  an 
action  Mainst  tue  sureties  upon  the  official 
bond  of  the  superintendent  under  the  pro- 
visions of  section  22  of  the  same  act.  (Good- 
sell  T.  Ashworth,  96  Oal.  397.) 

DC.  Opening  Streets* 
/.  Pomrto  Open. 

63.  Opening  of  streets  in  a  city  is  clearly  a 
municipal  purpose.  (Sinton  v.  Ashbury,  41 
Cal.  526.) 

64.  Onrt  has  no  jurisdiction  to  lay  oat  or 
change  a  street  unless  the  power  to  do  so  is 
conferred  by  the  legislature,  and,  when  this 
power  is  conferred,  it  is  a  special  proceeding. 
(De  Witt  V.  Duncan,  46  Cal.  342.) 

66.  Power  to  lay  out  and  change  streets  is 
in  its  nature  legislative,  and  not  judicial,  and 
the  legislature  may  itself  perform  those  acts, 
or  it  may  select  such  agencies  for  ttiat  pur- 
pose as  it  deems  proper.  (De  Witt  v.  Duncan, 
46  Cal.  342.) 

66.  The  legislature  did  not  intend  by  the 
act  of  January  81, 1870,  relative  to  the  open- 
ing of  streets  in  OaUand,  to  authorize  the 
city  council  to  proceed  to  open,  extend, 
straighten,  or  widen  any  street,  except  in 
cases  where  the  council  were  satisfied  that 
the  benefits  to  lands  affected  thereby,  and 
to  be  assessed  therefor,  would  exceed  the 
damwes  to  private  property  necessarily  occa- 
sioned, ana  the  expenses  of  the  nroceed- 
ing  and  work.  (Jacobus  v.  City  of  (Oakland, 
42  Cal.  21.) 

67.  Charter  of  dtyof  SanFrandaooof  1851 
gave  the  city  power  to  open  streeta  and  alleys, 
and  to  alter  aiiul  improve  the  same,  and  this 
power  indudes  authority  to  enter  Into  con- 
tracts for  that  purpose,  binding  upon  thedty. 
And  Mb,  notwithstanding  section  2,  article 
y,  of  that  charter,  providing  that  the  adjacent 
property  shall  bear  two-thirds  of  the  expense 
of  everv  improvement.  This  section  simply 
made  the  property  holders  liable  to  the  city 
for  the  two-thirds,  and  the  remedy  of  the  dty 
was  by  assessments  on  the  property,  and  such 
assessments,  when  collected,  go  into  the  city 
treasury,  to  be  used  as  the  city  sees  fit. 
(Seals  V.  San  Francisco,  16  Cal.  284.) 


S.  P»titioH  for. 

68.  Under  the  Montgomery  Avenue  Act  of 
April  1,  1872 (Stats.  1871-72,  j^.  911),  the  peti- 
tion to  the  mayor  of  the  majority  of  the  owners 
in  frontage  of  the  property  to  be  charged  with 
the  costs  of  improvement  (required  by  sec- 
tion 6)  was  necessary  to  set  the  machinery  of 
the  statute  in  motion,  and,  until  such  a  peti- 
tion was  filed,  the  board  of  public  works  had 
no  authority  to  organize  or  to  proceed.  (Mul- 
ligan V.  Smith,  69  Cal.  206.) 

Cited  79  Cal.  396,  398,  399;  87  Cal.  41,  42,  46; 
distinguished  87  Oal.  149, 160. 

69.  Petition  signed  by  majority  in  frontage 
of  owners  of  the  property  described  in  sec- 
tion 4  of  the  Mon^mery  Avenue  Act  of  1872 
was  necessary  to  give  jurisdiction  to  the  board 
of  works  to  organize  and  proceed  under  the 
act,  and  to  give  the  county  court  jurisdiction 
under  its  provisions.  (Kabn  v.  Board  of  Su- 
pervisors of  Ban  Francisco,  79  Cal.  888.) 
Cited  87  Cal.  41,  42 ;  92  Cal.  334 ;  distinguished 

87  OaL  46. 

70.  The  requirement  of  the  act  of  1872  that 
the  petition  for  the  improvement  of  Mont- 
gomery avenue  shall  be  signed  by  owners  of 
a  maiority  in  frontage,  whose  names  are 
named  on  the  last  preceding  assessment-roll, 
is  mandatory,  and  no  signatures  of  persons 
whose  names  do  not  there  appear  can  be  re- 
garded by  the  courts.  Signatures  by  execu- 
tors and  administrators  must  be  rejected  as 
unauthorized.  The  signature  of  the  president 
and  secretary  of  a  corporation  must  also  be 
rejected,  in  tne  absence  of  proof  of  authority 
from  the  board  of  directors.  (Kahn  v.  Board 
of  Supervisors  of  San  Francisco,  79  Cal.  388.) 

71.  The  proceedings  purport  to  have  been 
taken  under  the  act  of  March  28, 1878,  "  to 
provide  for  the  opening  of  streets  in  the  city 
of  Oakland."  The  act  requires  the  petition 
of  five  or  more  residents  and  freeholders  to 
the  dty  coondl  to  contain  "inter  alia,"  "a 
statement  that  in  the  opinion  of  the  peti- 
tioners the  public  interesta  require  that  the 
improvement  asked  for  (describing  it  ^ner- 
ally)  should  be  made."  The  averment  m  the 
petition  of  the  dty  ooundl  to  the  county  court 
IS  that  the  petition  of  the  residents  and  free- 
holders to  the  ooundl  contained  a  statement 
that "  in  the  opinion  of  the  petitioners  the  im- 
provement asked  for  shoold  be  made."  Held, 
the  statement  contained  in  the  petition  is 
not  the  same  in  substance  as  that  required  by 
the  statute,  and  for  this  reason  the  petition 
of  the  freeholders  did  not  give  power  or  juris- 
diction to  the  council.  (In  re  Grove  Street, 
61  Oal.  438.) 

Cited  19  Nev.  420. 

72.  Executors,  administrators,  and  agents 
to  whom  as  such  no  frontage  was  assessed  on 
the  assessment-roU,  are  not  owners  within 
the  meaning  and  intent  of  the  statute  of 
April  1, 1872,  for  the  opening  of  Montgomery 
avenue,  and  were  not  authorized  to  petition 
for  the  opening  of  the  avenue.  (Mulligan  ▼. 
Smith,  69  CaL  206, 225.) 

73.  Act  of  signing  name  of  corporation  to 
a  petition  for  the  opening  of  a  street  over 
its  real  property  is  one  which  falls  within  the 
managing  powers  of  the  board  of  trustees  or 
directors,  and  authority  to  perform  such  acta 


Digitized  by 


Google 


8TBEETS,  IX,  8-4. 


.2677 


mtiBt  oome  from  them;  the  president  and 
eecretuy  aa  snch  have  no  authority  to  pei^ 
form  an  act  of  that  character.  (Mulligan  y. 
Smith,  G9Cal.  206,225.) 

74.  If  tenant  in  common  agna  petition 
for  the  opening  of  a  street  over  the  common 
lands  which  will  lead  to  the  assessment  of  the 
lands  to  pay  the  cost  of  opening  the  street,  his 
signature  affects  onl^  his  own  estate ;  he  does 
not  represent  or  bmd  the  estate  of  his  co- 
tenant.   (Mulligan  t.  Smith,  69  Cal.  206,  226.) 

76.  In  an  action  of  ejectment  the  plaintiff 
derated  title  under  a  tax  deed  executed 
upon  a  sale  of  the  premises  for  tlie  non- 
payment of  a  Montgomery  avenue  assessment, 
and  the  facts  were  as  stated  in  the  opinions  of 
the  court.  Held,  that  the  petition  required 
by  the  act  was  not  signed  by  the  owners  of  a 
majority  in  frontage  of  the  i>roperty  to  be 
cbargea  with  the  costs  of  the  improvement ; 
that  the  certificate  of  the  mayor  (under  sec- 
tion 6  of  the  act)  that  the  petition  was  suffi- 
cient, was  not  conclusive  as  an  adindication 
<A  the  fact;  that  the  judgment  of  the  county 
ooort.  in  confirming  the  report  of  the  board 
of  puolic  works — ^in  the  absence  of  any  provi- 
sion for  notice  to  the  parties  interested — was 
not  conclnsive  upon  them  as  to  the  sufficiency 
of  the  petition ;  tnat  the  failure  of  the  defend- 
ant to  resort  to  legal  remedies  against  the 
proceeding  while  in  fieri  did  not  constitute 
an  equitable  estoppel ;  and  finally,  that  the 
assessment  and  all  the  proceedings  were  void. 
(Mulligan  y.  Smith,  59  Cal.  206.) 

76.  There  is  no  substantial  difference  be- 
tween absence  of  petition  and  petition  lacking 
the  essential  averments.  (Turrill  y.  Grattan, 
62  Oal.  97.) 

77.  The  decision  of  the  county  court  as  to 
its  jnrisdiction  was  not  conclusive  of  the  juris- 
dictional question  of  fact  whether  the  petition 
for  the  improvement  of  Montgomery  avenue 
was  mgned  by  a  majority  or  omy  by  a  minor- 
ity of  the  owners  designated  in  the  statute. 
(Kahn  y.  Board  of  Supervisors  of  San  Fran- 
cisco, 79  Oal.  888.) 

78.  It  was  not  the  intent  of  the  statute  of 
March  28, 1878,  for  opening  streets  in  Oakland, 
that  the  cit^  council  should  itself  conclnsively 
determine  its  own  power,  and  the  adoption 
by  the  council  of  the  "  final  resolution  of  de- 
termination" to  make  the  improvement  did 
not  conclnsively  adjudge  that  the  petition 
of  the  freeholders  was  sufficient  to  ^ve  the 
council  power  to  proceed  upon  it.  (In  re 
Grove  Street,  61  Cal.  438.) 

79.  Evidence  to  show  that  petition  for 
opening  was  not  signed  by  owners  of  a  major- 
ity in  ffontage  of  the  lands  assessable  for  the 
opening  of  the  statute  is  admissible  in  eject- 
ment on  a  tax  deed  executed  in  consum- 
mation of  a  sale  for  the  nonpayment  of  an 
assessment  levied  nnder  the  act  of  April  1, 
1872,  for  the  opening  of  Montgomery  avenue. 
<Mulligan  y.  Smith,  69  Oal.  206, 284.) 

9.  Moth*  of;  Effect  of  Failure  to  Protest 

80.  L^slatnre  has  right  to  say  what  notice 
shall  be  given  in  proceedings  for  the  opening 
•nd  widening  of  streets,  so  long  as  the  notice 
required  to  be  given  is  reasonable,  and  the 


proceeding  is  not  arbitrary,  oppressive,  or  un- 
just. The  notice  provided  for  need  not  be  a 
personal  one,  and  the  service  thereof  may  be 
constructive.  (Davies  v.  Los  Angeles,  86  Cal. 
37.) 

81.  The  notice  required  to  be  given  under 
the  act  of  1889  for  the  opening  of  streets  for 
the  assessment  of  lands  benefited,  taken  in 
connection  with  the  resolution  of  intention  to 
which  the  notice  refers  for  particulars,  and 
which  designates  the  property  to  be  affected, 
is  sufficiently  definite  to  call  to  the  attention 
of  parties  interested  that  the  improvement  is 
contemplated ;  and  by  a  reference  to  the  reso- 
lution, which  becomes,  by  such  reference,  s 
part  of  the  notice,  is  sufficient  to  apprise  them 
that  their  property  is  included  within  the  dis- 
trict, and  will  be  affected  by  such  proceeding. 
(Davies  v.  Los  Angeles,  86  Oal.  37.) 

82.  The  act  of  1889,  relating  to  the  opening 
of  streets,  does  not  provide  for  taking  property 
without  due  process  of  law,  by  reason  of  insuffi- 
cient notice  of  proceedings  under  the  statute, 
since  it  requires  that  notice  must  be  given  of 
every  material  step  to  be  taken  as  against 
either  the  owners  of  land  to  be  taken,  or  of 
lands  to  be  awessed,  and  provides  for  an  op- 
portunity to  be  heard  at  each  step  of  the  pro- 
ceedings ;  and  the  fact  that  the  notice  provided 
for  may  be  given  generally  by  posting,  and 
that  no  personal  notice  to  each  of  the  parties 
interested  is  required,  does  not  render  the 
statute  unconstitutional.  (Davies  v.  Los  An- 
geles, 86  Oal.  87.) 

Cited  92  Oal.  324. 

83.  Failure  of  defendant  to  resort  to  legal 
remedies  against  the  proceedings  for  the  open- 
ing of  Montgomery  avenue  under  the  act  of 
April  1,  1872,  while  the  proceedings  are  in 
fieri,  do  not  constitute  an  equitable  estoppel; 
it  is  the  duty  of  those  who  were  authorized  to 
concise  powers  which  might  bind  real  prop- 
erty of  tne  defendant  to  see  that  the  provisions 
of  the  statute  were  complied  with.  (Mulligan 
v.  Smith,  59  Oal.  206,  233.) 

Opening,  enjoining.  See  Injunctions,  II,  16. 

Appeal  from  order  enjoining  trustees  from 
opening,  effect  of  expiration  of  term  of  officer 
on.    See  Appeals,  IX,  2,  g. 

4,  Commisaiotttre,  Appointment  of  OKeer,  Outlet 
and  Report 

84.  The  act  of  March  4, 1870,  requiring  the 
city  and  county  of  San  Francisco  to  advance 
out  of  its  treasury  a  sufficient  sum  to  pay  for 
the  services  of  the  commissioners  and  certain 
others  employed  on  the  proposed  extension  of 
Montgomery  and  Connecticut  streets  (Stats. 
1869-70,  p.  146)  held  to  be  clearly  constitu- 
tional.   (Sinton  v.  Ashbury,  41  Cal.  525.) 

85.  Act  of  1889  (State.  1889,  p.  70)  is  not 
in  violation  of  section  13  of  article  XI  of  the 
constitution  on  the  ground  that  it  delegates 
to  a  special  commission  the  power  to  perform 
municipal  functions,  as  the  commissioners  are 
simply  made  the  agents  of  the  muncipalities 
to  assist  them  in  opening  the  streets,  and  act 
under  their  direction,  and  their  acts  are  not 
binding  or  effective  until  the  same  are  ap- 
proved and  confirmed  by  the  city  counal. 
(Davies  v.  Los  Angeles,  86  Oal.  37.) 

86.  It  is  the  duty  of  commissioners  to  ascer- 
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tain  and  report  the  damages  to  the  ovner  of 
each  specific  parcel  of  land  affected  by  the  pro- 
pc»ed  work,  which  should  include  the  value  of 
lands  taken  for  the  street.  (Jacobus  v.  Oity  of 
Oakland,  42  Cal.  21.) 

87.  The  act  of  February  1, 1870,  in  refer- 
ence to  the  "  Second  street  cut "  in  San  Fran- 
cisco (Htats.  1869-70,  p.  41),  in  providing  that 
the  judgment  of  the  county  court,  either  con- 
firming or  setting  aside  the  report  of  the  com- 
missionera,  should  be  "  final  and  conclusive," 
obviously  contemplated  that  all  objections  to 
the  report,  founded  upon  the  errors,  miscon- 
duct, irregularities,  or  omissions  of  the  com- 
missioners, should  be  heard  and  determined 
by  the  county  court,  and  that  it  should  not 
thereafter  be  open  to  attack  in  a  collateral  ac- 
tion. (San  Francisco  v.  Oertain  Real  Estate, 
42  Oal.  61S.) 

CommissionerB  on  widening  street.  See 
post,  X. 

Ordinance  abolishing  office  of  street  com- 
mission and  subetitutmg  fees  ia  valid.  See 
Ordinances,  106. 

5.  Cotti/tmnatien    of  Land,  Comptnaatioa  and 
DamagM, 

88.  The  use  of  land  for  public  streets  in  an 
incorporated  town  is  a  public  use.  (City  of 
Santo  Ana  v.  Harlin,  99  Gal.  638.) 

88.  A  petition  by  the  city  of  Los  Angeles  for 
the  condemnation  of  certain  land  for  a  street 
recited  that  the  city  council  "  duly  passed  and 
adopted  an  ordinance  in  writing,"  directing 
the  proceeding,  and  "  that  it  ia  now  necessary 
to  condemn  said  land  for  public  use,  agreeable 
to  the  provlaiopB  of  said  ordinance."  Held, 
that  this  was  a  sufficient  allegation  of  the 
necessity  of  taking  the  land  for  public  use. 
(Oity  of  Loe  Angeles  ▼.  Waldron,  66  Oal. 
283) 

90.  The  action  of  a  city  oonndl  in  ordering 
the  opening  of  a  street,  after  the  steps  pro- 
vided by  statute  have  been  taken,  and  the 
resolution  and  ordinance  ordering  the  work 
have  been  regularly  adopted,  is  final  and  con- 
clusive of  the  necessity  of  the  improvement, 
and  the  courts  may  not  adjudicate  the  ques- 
tion of  such  necessity  in  an  action  or  proceed- 
ing for  condemnation  of  lands  necessary  to 
the  improvement.  (City  of  Santo  Ana  v. 
Harlin,  99  Cal.  638.) 

91.  In  proceeding  for  writ  of  mandamus  to 
compel  defendants  to  sell  or  fix  price  of  cer- 
tain lots  fronting  on  a  new  street  opened 
through  the  Market  plaza  of  the  city  of  San 
Jose,  under  the  act  of  March  4,  1878  (Stats. 
1877-78,  p.  163),  held,  that  the  statute  did  not 
enjoin  upon  the  defendants  a  duty  to  sell  the 
lots  in  question,  but  simply  conferred  upon 
them  the  power  to  sell  or  not  to  sell,  as  tney 
should  deem  best  for  the  interests  of  the  city. 
(Coopers  v.  Mavor  and  Common  Ck>uncil  of 
the  city  of  San  "Soae,  66  Cal.  599.) 

92.  A  lot  of  land  in  the  harbor  of  San  Fran- 
cisco, lying  within  the  line  of  streets  as  laid 
down  and  recognized  by  the  city  on  its  official 
map,  and  being  in  the  actual  possession  of  a 
person  who  claims  to  be  the  owner,  cannot 
be  taken  from  him  and  appropriated  to  the 
public  use  without  paying  him  a  just  com« 


rnsation.  Per  Bennett,  J.  (Gonter  t.  Geary. 
Cal.  462.) 
Cited  7  Cal.  679;  29  Cal.  117. 

9S.  The  provisions  in  the  act  of  1889  for  the 
oi>ening  of  streeta  for  the  assessment  by  com- 
missioners of  the  value  of  the  property  taken, 
and  for  a  voluntary  conveyance  of  tne  land 
taken  at  such  valuation,  if  the  amount  thus 
fixed  is  satisfactory  to  the  owner,  and  if  not, 
for  condemnation  of  the  property  as  in  other 
cases,  cannot  affect  the  validity  of  the  statute, 
nor  the  liability  of  the  owner  of  property  ben- 
efited to  pay  the  assessment  made  against 
him ;  nor  can  such  owner  raise  any  questions 
upon  the  subject  of  the  condemnation  of  the 
lands  taken,  affecting  only  the  rights  of  the 
city  and  the  party  wnose  property  is  sought 
to  DO  taken.  (Davies  v.  Loe  Angeles,  86  CaX. 
37.) 

94.  The  assessment  for  benefits  that  will 
result  to  the  land  assessed  under  the  act  of 
1889  for  the  opening  of  streets  is  made  upon 
the  theory  that  the  work  ia  to  be  aooom- 
plished;  and  the  provisions  of  the  statnto 
authorizing  an  assessment  for  benefita,  and  a 
sale  and  conveyance  on  delinquency,  are  not 
invalidated  by  the  fact  that  the  benefit  to 
result  to  the  property  is  left  in  uncertainty, 
because,  under  the  statute,  the  work  may 
never  be  accomplished,  and  no  benefit  could 
result  upon  sucn  a  contingency.  (Davies  v. 
Los  Angeles,  86  Gal.  37.) 

95.  The  amount  to  be  assessed  under  the 
act  of  1889  for  the  opening  of  streeta  depends 
upon  the  amount  found  by  the  commissioners 
to  be  necessary  to  meet  the  expenses  of  tho 
improvement,  and  not  upon  the  actual  ex- 
penses as  shown  by  the  completion  of  the 
work,  and,  as  the  act  provides  for  refunding 
any  excess,  the  fact  that  it  may  subsequently 
appear  that  they  erred  in  overestimating  the 
amount  cannot  invalidate  the  assessment,  or 
otherwise  avail  the  owners  of  the  property 
assessed,  after  the  report  of  the  commis- 
sioners has  been  made  and  confirmed  by  the 
city  council.  (Davies  v.  Los  Angeles,  86  Cal. . 
37.) 

96.  Where  the  answer  in  the  condemnation 

Sroceedings  contains  no  allegations  of  any 
efect  or  irregularity  in  the  proceedings  of  the 
council  to  open  the  street,  there  is  no  issue 
under  which  evidence  thereof  is  admissible. 
(City  of  Santa  Ana  v.  Harlin,  99  Cal.  538.) 

97.  Bonds  to  the  city  for  the  payment  of  the 
expense  of  opening  the  street  are  not  admis- 
sible in  evidence  in  a  proceeding  by  the  city 
to  condemn  lands  for  the  opening  of  the 
street.  The  mere  fact  that  individuals  have 
subscribed  money  or  given  a  bond  to  a  city 
to  contribute  toward  the  expense  of  laying 
out  a  street  will  not  vitiate  the  proceedings, 
or  prove  that  the  land  was  taken  for  the  ac- 
comm'xlation  of  private  persons,  and  not  for 

gublic  uses.    (City  of  Santa  Ana  v.  Harlin,  09 
al.  538.) 

08.  An  answer  in  proceedings  by  the  dty  of 
condemn  a  right  of  way  for  the  opening  of  a 
street,  setting  forth  that  the  action  is  insti- 
tuted upon  the  motion  and  at  the  request  and 
for  the  benefit  of  a  railroad  company,  goes  to 
the  public  character  of  the  use  and  the  neces- 
sity for  its  establishment,  and  may  properly 
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1w  stricken  ont  u  {nsofBctont.    ((Mr  of  Santa 
Ana  V.  Harlin,  99  Cal.  638.) 

99.  In  an  action  for  the  condemnation  of 
land  for  a  street  the  complaint  and  the 
answer  alleged  that  tlie  defendant  was  owner 
of  the  land,  and  the  jury,  upon  special  issues 
submitted  to  them,  assMsed  the  defendant's 
damages  at  three  hundred  dollars,  but  also 
found  that  the  land  had  been  dedicated  to 
the  public  use  by  the  defendant  as  a  street. 
Held,  that  the  finding  concerning  dedication 
was  not  within  the  issues;  and  mat  the  de- 
fendant was  entitled  to  the  damages  issued 
bv  the  jurv ;  and  held,  further,  that  had  the 

SlaintiS  alleged  in  his  complaint  the  fact  of 
edication,  as  found  by  the  jury,  it  would 
have  alleged  itself  out  of  codrt.  (Oity  of  San 
Jose  T.  Fryschlag,  56  Cal.  8.) 

100.  In  an  action  to  condemna  parcel  of 
land  for  a  public  street  evidence  tending  to 
show  a  former  dedication  by  the  owner,  for 
the  purpose  of  establishing  the  amount  of 
damage  or  compensation,  is  not  admissible. 
The  question  of  dedication  is  not  involved  in 
such  an  action  for  any  purpose.  City  of  San 
Jose  V.  Reed,  65  Gal.  241.) 

101.  The  legislature  intended  by  the  act 
of  January  31, 1870,  relative  to  the  opening  of 
streets  in  Oakland  tiiat  the  a^regate  damages 
to  private  property,  inclndine  the  value  of 
land  taken  for  the  street,  and  tne  expenses  of 
the  commissioners,  should  be  paid  for  in 
money  by  assessment  upon  the  several  parcels 
of  land  benefited  by  the  proposed  improve- 
ment, in  proportion  to  the  benefits  to  accrue 
to  each.  ( Jaooboa  v.  City  of  Oakland,  42  Oal. 
21.) 

102.  Whether  cost  of  opening  streets  should 
be  borne  by  contiguous  property,  or  by  all  the 
property  of  the  city,  or  a  certain  proportion 
by  each,  is  a  matter  for  legislative  discretion. 
(Sinton  V.  Ashbury,  41  Cal.  625.) 

103.  The  charter  of  Los  Angeles  (Stats. 
1875-76,  p.  709)  provides  that  the  damages 
incurred  m  extending  a  street  shall  be  paid 
by  the  real  estate  fronting  on  either  side  of 
the  extension,  and  of  the  original  street,  to  a 
point  to  be  fixed  by  the  common  council,  and 
also  by  the  real  estate  fronting  on  cross- 
streets,  or  streets  forming  a  junction  with 
such  street  improved,  and  within  a  hundred 
feet  of  the  same.  Under  this  provision,  the 
council  ordered  an  assessment  for  the  ex- 
tension of  L.  street  to  be  made  on  the  said 
street, "  from  A.  street  southerly  to  R.  street" ; 
bat  tiie  assessment  actually  made  included 
the  property  on  the  north  line  of  R.  street. 
Held,  that  the  property  on  the  north  line  of 
B.  street  was  improperly  included,  and  that 
this  vitiated  the  whole  assessment.  (Schu- 
macker  v.  Toberman,  66  Oal.  608.) 

Damages.    See  post,  X. 

Mortgagee  as  party  m  suit  to  condemn  land 
for  street.    See  Eminent  Domain,  105. 

Land  cannot  be  taken  for  without  com- 
pensation.   See  Mexican  Lands,  441,  458. 

Appeal  from  report  of  commissioners,  what 
considered  on.    See  Appeals,  1958. 

8.  Bonds  on. 

104.  The  rights  of  the  holders  of  Mont- 
gomery avenue  bonds  as  to  the  question  of 


Jurisdiction  over  the  proceedings  for  the  im- 
provement of  Montgomery  avenue,  under  the 
act  of  1872,  are  not  different  from  those  of 
taxpayers.  The  bondholder  is  bound  to  in- 
quire as  to  the  existence  of  the  facts  confer- 
ring  juricJiction  to  proceed  under  the  law. 
A  purchaser  of  municipal  bonds  is  bound  by 
the  law  under  which  they  are  issued,  and  the 
law  informs  him  that  tne  bonds  impose  no 
obligation  unless  issned  acoordinf  to  the  law. 
Mandamus  will  not  i.e  to  compel  the  levy  of 
a  tax  to  pay  municipal  bonds,  when  it  appears 
that  the  jurisdictional  facts  to  authorize  their 
issuance  are  wanting.  (Kahn  v.  Board  of 
Supervisors  of  San  Francisco,  79  Oal.  388.) 

105.  If  a  street  is  opened  in  a  city,  and  to 
pay  for  the  land  taken,  and  the  damages  to 
improvements  thereon  or  adjacent  thereto, 
ana  injured  thereby,  and  all  other  expenses, 
bonds  are  issued;  and  to  pay  the  same  ana 
the  interest  thereon  an  annual  percenta^  is 
directed  to  be  levied  on  the  lots  benefited 
thereby,  which  percentage  is  upon  the  en- 
hanced value  of  the  lots,  as  fixed  by  a  board 
of  public  works,  this  imposition  is  an  assess- 
ment, and  not  a  tax.  (People  ex  rel.  Doyle  v. 
Austin,  47  Cal.  353.) 

106.  In  such  case  the  interest  to  accrue  on 
the  bonds,  and  the  discount  suffered  in  con- 
verting them  into  cash,  are  incidental  ex- 
penses, and  the  property  benefited  is  only 
charged  with  the  cost  of  the  improvement. 
(People  ex  rel.  Doyle  v.  Austin,  47  Oal.  353.) 

Statute  authorising  issuance  of  bonds,  va- 
lidity of.    See  post,  621. 

Bonds  for  street  improvement,  any  tax- 
payer may  enjoin.    See  Injunctions,  280. 

X.  Width  of  Streets  and  Widening  of. 

107.  The  width  of  a  street  in  the  city  and 
county  of  San  Francisco  is  sufficiently  desig- 
nated on  the  official  map  by  a  number  printed 
across  the  space  denoting  the  street,  without 
indicating  wnat  the  number  stood  for,  if  the 
scale  of  uie  map  shows  that  the  number  was 
intended  to  represent  feet.  (Grafney  v.  San 
Francisco,  72  CTal.  146.) 

106.  The  act  of  March  23, 1876,  providing 
for  the  widening  of  Dupont  street  in  the  city 
and  county  of  San  Francisco,  and  for  the  levy 
of  an  assessment  on  the  property  benefited 
thereby  for  the  payment  of  the  improvement, 
is  not  unconstitutional,  either  on  the  ground 
that  it  was  an  attempt  by  the  state  to  exercise 
the  power  of  assessment  for  local  improve- 
ments within  the  limits  of  a  municipality,  or 
on  the  ground  that  it  denies  due  process  of 
law  to  the  parties  affected  by  the  assessment. 
(Lent  V.  TUlson,  72  Cal.  404.) 

109.  The  act  of  April  4, 1864,  giving  power 
to  the  board  of  supervisors  of  San  Francisco 
to  widen  streets,  etc.,  does  not  prescribe  a 
rule  for  the  apportionment  of  the  expenses 
of  the  improvement  for  the  owners  of  lots 
deemed  benefited  different  from  that  pre- 
scribed for  railroad  corporations  benefited, 
and  it  is  not,  therefore,  in  this  respect  uncon- 
stitutional. (Appeal  of  North  Beach  etc.  B.  B. 
Oo.,  32  Cal.  499.) 

Cited  67  Cal.  613. 

110.  Said  rule  for  the  apportionment  of  ex- 
penses is,  in  both  cases,  according  to  the  ratio 
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of  benefits  received.    (Appeal  of  North  Beach 
etc  B.  R.  Co..  32  Oal.  499.) 

111.  In  proceedings  for  the  widening  of  a 
«treet,  every  requirement  ot  the  statute  which 
may  in  any  manner  benefit  the  owner  must 
bo  observeid  in  order  to  give  jurisdiction  to 
the  municipality.  After  the  jurisdiction  is 
'once  acquired,  subeeouent  proceedings  can  be 
attacked  for  only  Bu<m  irregularities  as  affect 
Bubetantial  rights ;  but,  for  the  purpose  of  ac- 
quiring jurisdiction,  every  requirement  must 
be  regarded  as  of  equal  necessity.  (Cehail  v. 
Morford,  95  Cal.  457.) 

Cited  97  Cal.  14. 

112.  The  ordinance  adopted  by  the  city  of 
Los  Angeles,  July  8,  1889,  for  the  widening 
of  First  street  from  the  west  side  of  Los  An- 
geles street  to  the  west  line  of  Alameda  street, 
wliich  provides  that  the  exterior  boundaries 
of  the  district  of  land  to  be  benefited  are 
"  all  lots  and  parcels  of  land  fronting  on  each 
aide  of  First  street,  from  the  west  side  of  Los 
Angeles  street  to  the  west  side  of  Alameda 
street,"  does  not  comply  with  the  provisions 
of  section  2  of  the  act  of  March  6,  1889 
(Stats.  1889,  p.  70),  under  which  the  pro- 
ceedings for  the  widening  were  had,  which 
declares  that  the  city  council  shall  pass  a 
resolution  "specifying  the  exterior  bound- 
aries "  of  the  district  of  lands  to  be  aSected  or 
benefited  thereby ;  and  a  sale  of  lands  for  the 
punKwe  of  Bati8f;jrine  an  assessment  under 
such  ordinance  will  be  restrained  by  injunc- 
tion.   (Oehail  v.  Morford,  95  Cal.  457.) 

Widening,  notice  oL    8ee  ante,  80. 

113.  The  fact  that  a  property  owner,  whose 
land  had  been  assessed  for  the  widening  of  a 
street,  appeared  before  the  city  ooun^  and 
filed  objections  to  the  improvement,  and  af- 
terward protested  against  the  report  of  the 
commissioners,  did  not  operate  as  a  waiver 
of  bis  right  to  object  to  want  of  jurisdiction 
in  the  council  over  the  subject  matter  of  the 
improvement.  (Dehail  v.  Morford,  96  Cal. 
4&T,) 

114.  Where  the  dty  of  San  Frandaco,  by 

S roper  proceedings,  had  under  the  act  of  April 
),  1868,  determined  to  widen  a  street  therein, 
it  was  competent  for  it  to  acquire  by  condem- 
nation the  land  necessary  therefor  in  the 
manner  prescribed  in  the  Code  of  Civil  Pro- 
cedure. (City  and  County  of  San  Francisco 
y.  Kieman,  98  Cal.  614.) 
Cited  99  Cal.  640. 

116._  The  general  street  improvement  act  of 
1883  is  only  applied  to  improvements  upon 
existing  streets,  and  does  not  authorize  the 
city  authorities  to  open  or  widen  any  street, 
nor  to  acquire  land  for  that  purpose ;  and  that 
law  is  not  inconsistent  witn  tne  act  of  1863 
authorizing  the  supervisors  of  San  Francisco 
to  widen  streets.  (City  and  County  of  San 
Francisco  v.  Kieman,  98  Cal.  614.) 

116.  Though  the  act  of  1863  did  not  pro- 
vide for  the  acquisition  of  land  by  condem- 
nation proceedmgs,  or  otherwise  than  by 
agreement  for  compensation  with  the  owners, 
it  was  not  impliedly  repealed  by  the  act  of 
1864  authorizing  condemnation  proceedings, 
which  expressly  continued  the  act  of  1863  in 
force.  (City  and  County  of  San  Frandsco  v. 
Kieman,  98  Cal.  614.) 


117.  Section  18  of  the  act  of  1880,  as  to  the 
form  of  the  complaint  to  an  action  to  oon> 
demn  land  as  respects  the  averment  of  neces- 
sity, is  not  unconstitutional,  and  the  question 
whether  the  provision  that  "the  resolution 
and  ordinance  ordering  said  work  shall  be 
conclusive  evidence  of  necessity"  does  not 
arise  upon  appeal,  where  the  record  doee  not 
show  that  evidence  was  offered  or  rejected 
upon  the  issue  of  necessity.  (City  and  Coun- 
ty of  San  Francisco  v.  Kieman,  98  Cal.  614.) 

118.  The  sufSciency  of  the  notices  given  by 
the  commissioners,  as  required  by  the  act  of 
March  23,  1876,  for  the  widening  of  Supont 
street,  of  the  organization  of  the  board,  and 
that  the  report  of  the  board  is  open  for  in- 
spection, most  be  determined  in  the  light  ot 
all  the  provisions  of  the  statute.  When  so 
interpreted,  the  notices  are  not  insufSdent 
to  constitute  due  process  of  law,  although 
they  were  not  addressed  to  the  persons  whose 
property  was  affected  by  name,  and  although 
the  propertjr  sought  to  be  taken  or  affected 
was  not  specifically  inscribed  therein.  (Lent 
V.  Tillson,  72  Cal.  404.) 

Cited  86  Oal.  46,  58;  88  Cal.  840,  846. 

119.  The  notice  given  by  the  board  of  com- 
missioners for  the  widening  of  Dupont  street, 
that  the  report  was  open  for  inspection,  was 
a  process  by  wliich  all  persons  whose  rights 
were  affected  by  the  proceedings  had  before 
the  county  court  were  Drought  into  court,  and 
was  suffident  from  that  tune  on  to  charge 
them  with  notice  of  every  thing  done,  and  of 
any  step  taken  therein,  and  to  uphold  the 
final  order  of  the  court.  (Lent  t.  Tilla(»i,  72 
Oal.  404.) 

Cited  9i  Oal.  884. 

120.  All  presumptions,  nnder  the  express 
provisions  of  the  act  of  April  4, 1864  (Stats. 
1864,  p.  347),  are  in  favor  of  the  correctness 
of  the  action  of  the  commissioners.  It  de- 
volves on  one  objecting  to  the  confirmation  of 
their  report  to  show  error.  (Appeal  of  Nortix 
Beach  etc.  R.  R.  C!o.,  32  CaL  499.) 

121.  Upon  an  appeal  from  s  judgment  of 
the  county  court  confirming  the  report  of 
commissioners  apportioning  expenses  for 
widening  a  street  among  lotowners  and  rail* 
rood  corporations,  unless  the  record  shows  a 
difierent  state  of  facts,  the  presumption,  nn- 
der the  provisions  of  said  act,  is  that  such 
expenses  were  apportioned  according  to  the 
benefits  received  by  each.  (Appeal  of  North 
Beach  etc.  R.  R.  Co.,  32  Cal.  499.) 

122.  A  specification  in  an  objection  to  the 
confirmation  of  the  report  of  the  commis- 
sioners appointed  to  estimate  benefits  and 
assess  damages  to  lotowners  for  widening 
Keamj  street,  in  Ban  Francisco,  that  "the 
commissioners  have  assessed  some  lots  far 
beyond,  and  others  much  below  the  proper 
sum,"  is  too  general  to  admit  proof  that  a 
lot  in  which  the  objector  liad  no  interest  was 
assessed  relatively  too  low  in  comparison 
with  another  lot  in  which  the  objector  has  no 
interest.  (Appeal  of  Brooks,  32  Cal.  558.) 
Cited  42  Cal.  &. 

Widening,  report  of  commissioners  not  dis- 
turbed where  evidence  conflicting.  See  Ap- 
peals, 2600. 

Commissioner  to  assess  damages,  oompe- 
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ten^  on  qOeition  oanfinning  report.    See 
'WitneBsea,  V,  8, 0,1. 

123.  Jndnnent  of  coanty  court  oonfirming 
report  of  we  board  of  public  wcwka  on  the 
proceedings  to  widen  Montgomery  avenue  in 
reciting  a  jorisdiction  which  it  had  not,  or  a 
jnriadiction  which  it  had,  does  not  estop  the 
defendant  from  questioning  the  jurisdiction 
and  showing  juriadictioual  defects  in  proceed- 
ii^  by  which  it  is  proposed  to  deprive  him  of 
his  property.  (linUigan  t.  Smith,  69  OaL 
206,  m) 

184.  The  opportonity  to  be  heard  before 
the  county  court,  accorded  by  the  statute  of 
March  23,  1876,  for  the  widenine  of  Dnpont 
street  to  any  person  interested  who  felt  him- 
self aggrieved  by  the  action  or  determination 
of  theboard,  as  shown  in  their  report,  is  suf- 
fident  to  oonstitnte  due  process  of  law.  On 
such  hearing,  the  court  was  authorised  to 
determine  all  possible  objections  made  to  the 
report  by  the  parties  ap^eved,  indading  any 
alleged  betrayal  of  their  trust  by  the  commis- 
sioners, or  emy  objections  to  uie  validity  of 
the  act,  or  to  the  passase  of  the  necessary 
resolution  bv  the  board  of  supervisors,  or  to 
the  ^ving  of  the  required  notices  by  the  com- 
missioners, and  could  by  its  final  order  modify 
the  report  in  any  resjpiect  se  as  to  adjust  the 
final  (feterminations  m  regard  to  the  assess- 
ments to  the  report  as  alteml.  (Lent  v.  Till- 
son,  72  Cal.  404.) 

125.  The  ordinance  of  the  dty  of  Los  An- 
geles, adopted  July  8, 1889,  for  the  widening 
of  First  street,  in  that  dty,  did  not  confer 
apon  the  city  any  jurisdiction  to  make  the 
improvement  contemplated  thereby,  or  au- 
thorize the  commissioners  appointed  there- 
under to  determine  the  amount  of  money 
which  the  owners  of  land  to  be  taken  should 
accept  for  its  conveyance  to  the  city,  and  the 
owners  cannot  be  compelled  to  accept  that 
amount  or  make  a  conveyairce  of  their  land ; 
and  the  ordinance  cannot  De  used  as  the  basis 
of  any  action  for  condemnation  of  the  land 
sought  to  be  induded  in  the  improvement. 
(City  of  Los  Angeles  v.  Dehail,  97  Oal.  13.) 

126.  Objection  that  property  benefited  was 
not  lawfuUy  assessed  for  costs  and  expenses 
of  the  improvement  is  irrelevant  when  urged 
by  parties  whose  property  does  not  appear  to 
have  been  assessed.  In  a  proceeding  to  con- 
demn property  for  the  widening  of  a  street, 
whether  the  money  paid  for  condemning  land 
was  obtained  through  regular  or  irregular  as- 
sessments upon  the  property  of  others  does 
not  afiect  the  right  to  condemn  lands  not  as- 
sessed. (Citor  and  Oounty  of  San  Francisco 
v.  Kieman,  »S  Cal.  614.) 

127.  It  is  not  erroneous  for  commissioners 
appointed  to  estimate  the  benefits  that  will 
result  to  property  holders  by  the  widening  of 
a  street  to  assess  the  same  upon  the  hypouie- 
sis  that  all  lots  on  the  street  will  be  benefited 
in  the  ratio  of  their  values,  provided  there  is 
evidence  warranting  such  a  conclusion.  (Ap- 
peal of  Piper,  32  Cat.  530.) 

128.  If  commissioners  appointed  to  assess 
damages  and  estimate  benefits  to  lotowners 
for  widening  a  street  apportion  the  amount 
of  money  to  be  raised  into  two  or  more  parts, 
«Be  part  on  the  property  holders  of  the  street 


to  be  widened,  and  another  part  on  the  own- 
ers of  property  fronting  on  tbe  cross  streets 
determmed  to  be  benefited,  and  no  complaint 
is  made  as  to  the  correctness  of  this  appor> 
tionment,  the  owners  of  lots  on  the  street  to 
be  improved  cannot  complain  of  the  manner 
in  which  the  part  apportioned  to  the  cross 
streets  is  afterward  apportioned  among  the 
property  holders  on  tnose  streets,  and  vice 
versa.  (Appeal  of  Piper,  32  Cal.  630.) 
Cited  32  Cal.  560, 668 ;  6  Nev.  366 ;  8  Nev.  176. 

129.  The  benefits  resulting  from  the  widen- 
ing of  a  street  accrue  to  tbe  owner  through 
his  ectate  in  the  land,  whether  the  estate  be 
a  fee  or  a  leasehold,  and  not  through  the 
buildings  thereon.  The  enhancement  in  value 
accrues  to  the  land,  not  to  the  buildings.  (Ap- 
peal (d  Piper,  32  Cal.  630.) 

130.  A  statute  authorizing  the  assessment 
of  a  portion  of  the  expenses  for  widening  a 
street  in  a  city  upon  lots  benefited,  situate  on 
cross  streets  adjacent  to  the  street  to  be 
widened,  is  constitutional.  (Appeal  of  Piper, 
32  CaL  630.) 

131.  A  statute  sathorLdng  the  board  of 
supervisors  of  tbe  dty  and  countv  of  San 
Francisco  to  determine  what  part  of  the  city 
will  be  benefited  by  tbe  widening  of  a  street, 
and  to  assess  the  expense  of  the  improvement 
upon  the  spedfic  portion  of  the  city  thus  de- 
termined to  be  peculiarly  benefited,  is  con- 
stitutional. (Appeal  of  Piper,  32  <3aL  630.) 
Cited  64  Cal.  668. 

182.  The  commissioners  appointed  to  esti- 
mate benefits  and  assess  damages  for  widen- 
ing a  street  in  San  Francisco  under  the  act  of 
April  4,  1864,  may  properly  assess  the  ex- 
penses to  be  borne  dv  a  lot  which  is  under 
lease,  to  the  owner  of  tne  fee,  where  the  bene- 
fits ail  accrue  to  such  owner,  without  appor- 
tioning any  part  of  the  same  to  the  lessee. 
(Appeal  of  Beese,  32  Cal.  667.) 
Cited  42  Cal.  68. 

133.  In  an  action  to  restrain  the  tax-col- 
lector of  the  city  of  Los  Angeles  from  enforc- 
ing an  assessment  levied  on  a  certain  lot  for 
the  purpose  of  paying  the  damages  occasioned 
by  the  condemnation  of  land  for  widening 
and  extending  an  adjacent  street  the  city  is 
not  a  necessary  party  defendant,  for  the  rea- 
son that  under  its  charter  it  is  not  liable  in 
any  event  for  the  damages  caused  by  the  con- 
demnation, and  the  assessment,  if  collected, 
would  go  into  a  special  fund  to  be  paid  to  the 
parties  entitled  thereto.  <'Oohn  v.  Parcels,  72 
Oal.  367.) 

134.  Under  the  act  ot  the  legislature  pro- 
viding for  the  widening  of  Dupont  street  in 
the  citv  and  county  of  San  Francisco  (Stats. 
1876-76,  p.  439)  money  collected  from  taxa- 
tion for  the  spedfic  purpose  of  paying  cou- 
pons attached  to  the  bonds  is  payable  only 
for  their  redemption,  and  cannot  be  used  to 
pay  damages  awarded  to  property  owners. 
(Priet  V.  Reis,  98  Oal.  85.) 

136.  The  fact  that  part  of  the  monev  col- 
lected from  the  sale  of  bonds  which  should 
have  been  used  in  the  jmyment  of  damages  to 
property  owners  was  illegally  used  to  pay 
the  interest  on  tbe  bonds,  and  that  part  of 
the  money  collected  from  taxes  to  pay  inter- 
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est  was  used  to  redeem  lome  of  the  bonds, 
does  not,  by  operation  of  law,  pass  the  money 
collected  from  taxation  for  the  pavment  of 
coupons,  to  the  damiue  fund,  to  replace  that 
ill^^Uy  token  therefrom.  (Priet  v.  Reis,  93 
Oal.  85.) 

136.  The  determination  of  the  commission- 
ers, in  the  matter  of  widening  Kearny  street 
in  San  Francisco,  as  to  who  ia  the  owner  of  a 
lot,  or  a  building  thereon,  and  entitled  to  the 
money  to  be  paid  for  damages  estimated,  is 
not  conclusive ;  but,  where  the  right  to  the 
money  is  contested,  the  board  of  supervisors 
should  pay  the  amount  into  the  office  of  the 
county  clerk,  and  leave  the  contest  between 
the  claimants  to  be  settled  by  the  courts  in 
pursuance  of  the  provisions  of  the  statute. 
(Appeal  of  Lefevre,  32  Cal.  565.) 

Cited  42  CaL  68. 

137.  Action  under  the  fifteenth  section  of 
the  act  to  widen  Dupont  street.  Hunter,  one 
of  the  defendants,  was  the  owner  of  a  lot,  and 
plaintiffs  had  a  leasehold  interest  therein. 
The  Dupont  street  conunissioners  assessed  the 
damages  to  Hunter.  A  warrant  (No.  92)  was 
drawn  on  the  Dupont  street  fund  in  favor  of 
Hunter,  and  was  by  him  indorsed  to  one 
Tibbey,  who  was  secretary  of  the  board  of 
commissioners.  Afterward  the  board,  ascer- 
taining that  there  was  a  lease  of  the  lot,  and 
a  doubt  about  the  value  and  damages,  drew 
another  warrant  (No.  114),  the  one  in  contro- 
versy, payable  out  of  the  same  fund  and  for 
the  same  amount,  and  deposited  it  with  the 
defendant  Reynolds,  as  county  clerk,  and  noti- 
fied the  defendant  Hubert,  as  treasurer  of  the 
dtT  and  county.  Afterward,  Hubert,  through 
a  deputy,  paid  in  full  to  Tibbey  warrant  No. 
92.  The  court  below  held  the  payment  was 
to  Hunter,  received  by  his  authorized  agent. 
and  was  in  full  satisfaction  of  the  award  and  oi 
warrant  No.  114  and  denied  relief  as  against  the 
defendants  Hubert,  treasurer,  and  Reynolds, 
county  clerk.  In  this  court,  neld,  if  tlie  find- 
ing that  warrant  No.  92  was  delivered  to  and 
left  with  Tibbey  by  defendant  Hunter,  "  with 
power  and  authority  from  said  Hunter  to  de- 
liver the  same  to  defendant  Hubert,  treasurer, 
and  collect  and  receive  from  him  the  amount 
expressed  therein,"  means  that  there  was  an 
actual  agreement  between  Hunter  and  Tib- 
bey, to  the  effect  that  the  latter  should  collect 
the  warrant,  either  for  himself  or  Hunter, 
the  evidence  does  not  support  the  finding. 
The  evidence  clearly  shows  that  the  warrant 
was  to  be  left  with  Tibbey,  "  to  be  placed  in 
the  hands  of  the  county  clerk"  until  such 
time  as  the  dispute  between  Hunter  and  the 
plaintiffs  shoufd  be  determined.  (Friet  v. 
Hubert,  62  Cal.  9.) 

138.  Such  payment  to  Tibbey  of  the  money 
which  should  have  been  reserved  for  distribu- 
tion in  accordance  with  the  decree  herein 
was  not  a  payment  to  Hunter ;  nor  could  the 
plaintiffs  be  deprived  of  their  interest  in  war- 
rant No.  114,  or  the  proceeds  thereof,  by  the 
circumstance  that  the  treasurer  had  paid  a 
like  sum  to  another  person  upon  another  war- 
rant in  which  the  plaintiSs  had  no  interest. 
(Priet  v.  Hubert,  62  Cal.  9.) 

139.  The  payment  by  the  treasurer,  with 
full  knowledge  of  the  ucts,  to  Tibbey  of  the 


moneys  which  he  himself  had  Mt  apart  for 
the  payment  of  warrant  No.  114,  was  made  in 
violation  of  his  official  duty.  (Priet  T.  Hu« 
bert,  62  Oal.  9.) 

140.  Section  16  of  the  act  provides  that  a 
party  in  interest  may,  in  a  case  like  this,  pro- 
ceed against  the  treasurer  by  a  bill  in  eqmtv, 
all  ^rsons  in  interest,  if  known,  being  made 
parties.  And  it  was  the  intent  of  the  Tecisla* 
ture  that  the  decree  of  the  court  should  adjudi- 
cate  the  conflicting  claims  and  provide  for 
a  just  and  proper  distribution  between  the 
claimants,  and  should  conclusively  determine 
the  duty  of  the  treasurer  to  pa^  to  the  parties 
adjudgeid  to  have  an  interest  m  the  warrant 
the  sum  decreed  to  be  the  Value  of  such  inter- 
est.   (Priet  V.  Hubert,  62  OaU  9.) 

Statute  authorizing  issuance  <d  bonds,  va- 
lidity of.    See  post,  521. 

141.  Proceedings  for  the  widening  of  a  street 
in  San  Francisco,  begun  by  an  order  for  pub- 
lication of  notice  of  application  therefor, 
made  by  the  supervisors  within  eighteen 
months  before  the  passage  of  the  act  of  March 
6, 1889,  may  be  continued  under  that  act,  ac- 
cording to  the  terms  of  section  24  of  that  acU 
(City  and  County  of  San  Francisco  v.  Kier^ 
nan,  98  Cal.  614.) 

Dupont  street  bonds,  illegal  payment  of. 
See  Suretyship,  48,  49. 

Sale  for  taxes  to  pay  Dupont  street  bonds. 
See  Injunctions,  9, 10. 

XI.  flrades  and  Gradinf . 

/.  Fixing  Orat/ea. 

142.  Tlie  power  conferred  on  a  board  of  sa- 
pervisors  to  lay  out,  open,  and  grade  streets 
m  a  city  carries  with  it,  by  necessary  impli- 
cation, the  power  to  establish  the  grade  of 
such  streets.  (Himmelmann  v.  Hoadley,  44 
Cal.  218.) 

Distinguished  66  Cal.  369. 

143.  A  statute  fixing  grades  of  certain 
streets  in  the  city  and  county  of  San  Fran- 
cisco at  their  points  of  intersection  fixes  the 
grade  at  all  intermediate  points  by  connecting 
the  named  points  by  a  straight  line.  (Gafney 
V.  City  and  County  of  San  Francisco,  72  Cal. 
146.) 

144.  It  ia  not  necessary  that  the  official 
grade  of  each  street  in  the  city  of  Napa  be 
established  separately.  The  board  of  trus- 
tees has  power  to  establish  the  grade  by  a 
general  onlinance,  and  this  may  be  done  with- 
out petition  of  property  owners,  provided  no 
charge  therefor  is  imposed  upon  them  or 
upon  the  city.  (City  of  Napa  v.  Easterby,  76 
Oal.  222.) 

146.  The  establishment  of  the  official  grade 
of  two  crossings  of  the  same  street,  which  are 
two  blocks  apart,  does  not  establisli  the  offi- 
cial grade  of  the  intervening  portion  of  the 
street.    (Dorland  v.  Bergson,  78  Cal.  637.) 

146.  If  proceedings  to  establish  official 
grade  of  streets  are  void  they  may  be  disre- 
garded and  fresh  proceedings  commenced. 
(City  of  Napa  V.  Easterby,  76  Cal.  222.) 

147.  It  did  not  require  signatures  of  persons 
composing  board  of  engineers  to  be  attached 
to  the  maps  and  profiles  prepared  under  th« 
statutes  of  1863-64,  to  establish  the  lines  and 
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grades  of  streets  in  the  dty  and  county  of  San 
Francisco,  in  order  that  they  should  become 
valid.  Their  approval  by  the  board  of  sa- 
pervisors  was  sufficient  for  that  purpose. 
(Chambers  v.  Satterlee,  40  Oal.  497.) 

148.  Construin?,  aa  must  be  done,  all  of  the 
provisions  of  the  charter  of  the  city  of  Napa 
together,  there  appears  the  evident  purpose 
that  the  adjacent  property  shall  pay  for  the 
establishment  of  the  graide,  and  that  the 
power  to  establish  the  grade  shall  be  employed 
only  by  an  ordinance  assessing  the  charge 
thereof  uponthe  property  fronting  upon  the 
street,  or  portions  of  the  street  where  the 
grade  is  established,  and  that  such  grades 
would  become  established  only  when  (at  least) 
assessments  had  been  levied  upon  the  prop- 
erty liable  to  be  assessed  therefor.  Held, 
as  the  case  shows  not  only  that  such  assess- 
ment was  not  ordere  I ,  but  that,  on  the  con- 
trary, the  person  whose  system  of  grading 
and  sewerage  was  adopted  as  the  official  sys- 
tem was,  contrary  to  the  provisions  of  the 
charter,  paid  for  his  services  out  of  the  city 
treasury,  it  follows  that  the  official  grade  hais 
never  l>^n  established.  Per  McKinstry,  J., 
Morrison,  C.  J.,  and  Thornton,  J.  (CJityof 
Napa  v.  Easterby,  61  Cal.  610.) 

149.  The  finding  of  the  court  that  the  grade 
of  the  street  on  which  was  done  the  work  for 
which  the  assessment  mentioned  in  the  com- 
plaint was  made  had  been  and  was  duly 
established,  etc..  is  not  sustained  by  the  evi« 
dence.  (Oity  of  Napa  v.  Easterby,  61  Cal. 
510.) 

160.  A  certificate  of  the  county  surveyor  of 
the  city  and  county  of  San  Francisco,  to  the 
dSfect  that  be  "has  examined  the  work  of 
curbs  and  macadam"  done  on  a  certain  street, 
"  and  finds  curbs  on  official  grade  and  line," 
is  insufficient  to  prove  the  establishment  of 
the  official  grade  of  the  street.  (Dorland  v 
Bergson,  78  Cal.  687.) 

161.  An  order  of  a  board  of  supervisors,  eo- 
tablishing  the  location,  width,  and  grade  of 
streets,  if  passed  without  authority,  is  ren- 
dered valid  by  being  subsequently  confirmed 
by  the  legislature.  (Himmelmann  v.  Hoad- 
ley.44Cal.  213.) 

2.  Chang*  »f  Oradt;  Commiaahntn,   Appoint- 
ment and  Report;  Damag»a. 

162.  The  act  of  the  Ist  of  April,  1878,  chang- 
ing the  grade  of  Bay  street,  in  the  city  and 
county  of  San  Francisco,  was  not  in  violation 
of  any  constitutional  provision  in  force  at  the 
time  of  its  passage,  although  its  effect  was  to 
modify  pro  tanto  the  general  statutes  relating 
to  street  grades  and  improvements  in  San 
Francisco,  and  no  provision  was  made  for 
compensation  to  the  owners  of  adjacent  lots. 
(Jennings  v.  Le  Roy,  63  Cal.  397.) 

Cited  75  Cal.  636 ;  93  Cal.  166. 

163.  As,  under  the  statute  of  March  28. 
1868,  for  the  change  of  grade  of  streets  in 
San  Francisco  (Stats.  1867-68,  p.  463),  the 
county  court,  before  it  is  authorized  to  hear 
objections  to  the  proceedings,  must  be  noti- 
fied "  that  the  board  of  supervisors  have  con- 
firmed the  report"  of  the  commissioners; 
and  as,  if  they  reject  it,  it  must  fail,  and  with- 
out their  approval  the  proceedings  must  halt, 


it  follows  that  the  supervisorB  have  an  un- 
qualified veto  power  over  the  proceedings  in 
this  respect— the  proceedings  being  in  reality 
their  own,  and  none  the  less  so  Mcause  car- 
ried on  through  the  instrumentality  of  the 
coun;hr  court.  (People  ex  rel.  MacPherson  v. 
San  Francisco,  43  Cal.  91.) 

164.  By  the  act  of  April  3,  1876,  providing 
for  the  change  of  grade  of  certain  portions  <m 
Montgomery  avenue,  it  was  provided  that  the 
county  court  should  appoint  three  disinter- 
ested citizens,  freeholders  in  the  city  and 
county  of  San  Francisco,  to  assess  benefits 
and  dama^  to  such  lots  of  land  as  might,  in 
their  opinion,  be  more  benefited  than  dam- 
aged. Held,  that  the  act  was  impracticable, 
and  could  not  be  carried  into  effect ;  that,  in 
the  absence  of  any  defined  assessment  dis- 
trict, every  freeholder  in  the  city  and  county 
had  an  interest  to  decide  Uiat  his  own  reu 
property  was  not  benefited  by  the  change  of 
grade,  and  that  it  was  therefore  impracti- 
cable to  appoint  disinterested  commissioners, 
as  required  by  the  act.  (Montgomery  Av- 
enue case,  54  Cal.  579.) 

166.  Under  the  statute  of  March  28,  1868, 
authorizing  the  supervisors  of  San  Francisco 
to  modify  or  change  the  grade  of  streets 
(Stats.  1867-68,  p.  4^),  the  final  judgment  to 
be  rendered  by  the  county  court  must  be  one 
rendered  in  conformity  with  the  report  of  the 
commissioners  on  file ;  and  when  it  is  ascer- 
tained that  there  are  errors  in  the  report,  they 
must  first  be  eradicated  from  it  before  the 
court  can  proceed  to  final  judgment;  nor  can 
any  report  become  the  basis  of  final  judg- 
ment except  it  shall  first  have  received  the 
approval  and  sanction  of  the  supervisors. 
(People  ex  rel.  MacPherson  v.  San  Francisco, 
43  Cal.  91.) 

166.  Under  the  statute  for  the  change  of 
grade  of  streets  in  San  Francisco  (Stats. 
1867-68,  p.  463),  the  report  of  the  commis- 
sioners, upon  which  the  judgment  of  the 
county  court  is  to  be  rendered,  as  therein 
provided,  must  be  one  which,  as  a  whole  and 
in  all  its  parts  and  details,  and,  if  modified, 
with  all  its  modifications,  has  received  the 
approval  and  confirmation  of  the  board  of 
supervisors.  (People  ex  rel.  MacPherson  v. 
San  Francisco,  43  Cal.  91.) 

167.  The  acts  of  1868  and  1870,  to  modify 
the  grades  of  streets  in  San  Francisco,  in  de- 
claring that  the  judgment  of  the  county  court 
on  the  second  report  of  the  commissioners 
shall  be  "final  and  conclusive,"  means  that 
there  shall  be  no  appeal  from  the  judgment, 
and  that  it  shall  not  be  reviewed  by  the 
county  court,  except  by  motion  for  a  new 
trial.  (Appeal  of  Houghton,  42  Cal.  35.) 
Distinguished  79  Cal.  108. 

158.  Where  the  proceedings  are  free  from 
fraud,  and  have  been  regularly  conducted, 
the  change  of  grade  is  absolutely  fixed  by  the 
act  of  the  board  of  supervisors  in  adopting 
the  report  of  the  commissioners.  (Matter  of 
Beale  Street,  39  Cal.  495.) 

159.  Under  the  act  of  March  28,  1868,  con- 
cerning the  change  of  street  grades  in  San 
Francisco,  it  was  the  purpose  of  the  legisla- 
ture to  confine  the  award  of  damages  to  those 
who  should  petition  for  their  allowance  as 
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provided  by  Bald  act.  (Uatter  of  Beale  Street, 
SB  Cal.  495.) 

160.  The  commiBdoners,  under  the  above 
act,  have  no  authority  to  award  dami^ea  in 
excess  of  the  amount  claimed  in  the  petition. 
(Matter  of  Beale  Street,  39  CaL  496.) 

161.  The  county  court  has  no  authority  to 
inquire  into  the  question  of  mere  valuation, 
that  being  fixed  by  the  action  of  the  commis- 
sioners, in  conjunction  with  the  committee  of 
the  board  of  supervisors ;  no  fraud  being  al- 
leged, the  authoritv  of  the  county  court  is 
confined  to  errors  of  jurisdiction  and  irregu- 
larities  appearinc;  on  the  face  of  the  proceed* 
ings.  (Matter  of  Beale  Street,  89  (Tal.  496.) 
Cited  43  Oal.  99. 

162.  The  only  remedy  for  property  owners 
who  have  suffered  damage,  under  the  acts  of 
1868  and  1870,  relative  to  modifying  grades  of 
streets  in  San  Francisco,  is  by  application  to 
the  leinslature  for  relief.  (Appeal  of  Hough- 
ton, 42  (Tal.  85.) 

Proceedings  to  modify  grade,  appealability 
of.    Bee  Appeals,  I,  8,  g. 

8.  Orading. 

a.  Power  to  Order  and  Jurisdiction  Over. 

168.  Under  the  act  of  1869  the  board  of 
supervisors  of  San  Frandsoo  have  power  to 
provide  for  the  grading  of  all  locatea  streets, 
whether  new  or  old,  and  as  well  of  those  lying 
east  of  Larkin  street  as  to  the  west  of  it. 
(Houston  V.  McKenna,  22  Oal.  660.) 

164.  Whenever  the  condition  of  a  street  is 
auch  as,  in  the  estimation  of  the  board  of 
supervisors,  it  is  proper  that  the  burden  of 
reading  the  same  should  be  borne  by  the 
entire  block,  the  board  has  authority  to  order 
the  improvement,  even  though  a  similar 
expense  has  previously  been  borne  by  the 
property  owners  for  the  original  grading. 
(McVerry  v.  Boyd,  89  Gal.  304.) 

165.  The  San  Francisco  street  act  of  1878 
was  merely  supplementary  to  the  act  of  1872, 
which  was  left  intact  as  regards  the  authority 
of  the  street  superintendent  to  make  a  con- 
tract for  the  grading  of  one  block,  and  the 
jurisdiction  of  the  board  of  supervisors  to 
have  the  work  performed.  Nor  is  such  con- 
tract void  because  authorinng  onlv  part  of 
the  improvement  authorized  by  the  act  of 
1878  of  eight  blocks  in  one  contract.  That  act 
does  not  require  that  such  work  should  be  let 
as  an  entirety,  but  gives  the  board  of  super- 
visors discretionary  power  to  order  what  part 
thereof  should  be  graded  in  one  or  more  con- 
tracta.  (Ede  v.  Cogswell,  79  Cal.  278.) 
Cited  93  Oal.  161,  166. 

166.  The  fact  that  the  portion  of  the  street 
sought  to  be  improved  had  been  divided  into 
two  separate  parts  by  a  cross-street,  which 
had  been  previously  graded,  does  not  invali- 
date the  assessment,  as  the  whole  of  the  street 
might  have  been  graded,  and  the  blocks 
divided  by  cross-streets  included  in  one  peti- 
tion and  assessment.  (Spaulding  V.  North  San 
Francisco  Homestead  etc.  Assn.,  87  Cal.  40.) 

b.  Statute  Prescribing  Manner  of  Work. 

167.  If  an  act  commands  a  municipal  body 
to  proceed  and  grade  a  certain  street,  pre- 


scribing the  way  and  manner  of  doing  the 
same,  and  the  grade  to  be  adopted,  and  leav- 
ing nothing  to  the  discretion  of  the  municipal 
bodv  except  certain  incidents  to  the  main 
Work,  courts  will  not  construe  the  act  as  not 
mandatory  because  these  incidents  are  left  to 
the  discretion  of  the  body.  (People  ex  rel. 
Ferguson  v.  Supervisors  of  San  Francisco, 
36<JaLG96.) 

c.  Petition  for. 

1((8.  The  board  of  supervisors  of  the  dty 
and  county  of  San  Francisco  has  jurisdiction 
to  order  a  street  to  be  graded  in  any  part  of 
the  city,  without  a  petition  first  presented 
for  that  purpose,  except  when  it  is  proposed 
to  partially  improve  or  grade  a  street  west  of 
Larkin  street,  without  reference  to  its  official 
width  or  grade.    (Dyer  v.  North,  44  Oal.  167.) 

169.  The  board  of  supervisors  of  the  dty 
and  county  of  San  Francisco  have  no  Juris- 
diction to  give  notice  of  an  intention  to  order 
or  to  order  grading  done  on  any  street  men- 
tioned in  the  third  section  of  the  act  of  1872, 
page  806,  in  the  absence  of  a  petition  signed 
by  the  owners  of  a  majority  of  the  frontage  of 
the  land  made  liable  for  the  grading,  except 

Sublic  proper^.    (Turrill  t.  Grattan,  52  Oal. 
7.) 
Cited  87  Oal.  42. 

170.  An  assessment  for  gradine  the  ooas- 
ing  of  two  streets  in  the  dty  ana  county  of 
San  Francisco,  held  to  be  invalid  for  want  of 
jurisdiction  in  the  board  of  supervisors  to 
order  the  work  without  a  petition  from  the 
property  owners  or  a  recommendation  by  the 
superintendent  of  streets,  ((jbttley  v.  Levi- 
ston,  63  OaL  865.) 

171.  It  appearing  that  two  or  more  blocks 
on  each  side  of  street  have  been  graded  in 
San  Frandsco,  and  that  the  work  of  further 
grading  upon  the  same  street  had  been  rec- 
ommended by  the  superintendent  of  streets, 
and  the  resolution  of  intention  of  the  super- 
visors to  do  the  work  had  been  duly  passed 
and  published,  it  is  not  necessary  to  jurisdio> 
tion  that  there  should  be  a  petition  by  the 
owners.    (Spaulding  v.  Wesson,  84  OaL  141.) 

172.  The  board  of  supervisors  of  the  dty 
and  counter  of  San  Francisco,  upon  the 
recommendation  of  the  superintendent  of 
streets,  were  authorized  by  the  act  of  April  1, 
1872,  to  order  a  block  of  streets  to  be  graded, 
without  a  petition  therefor  from  the  property 
owners,  whenever  two  or  more  adjacent 
blocks  bad  been  graded  on  each  side  of  the 
ungraded  one.  The  grading  for  which  the 
assessment  in  question  was  levied  was  done 
under  an  order  bo  made,  upon  the  determina- 
tion bv  the  dty  offldals  that  an  adjacent 
block  nad  been  graded  about  twenty  years 
previously.  In  the  action  to  foreclose  the 
assessment  the  evidence  showed  that  the 
present  grade  of  the  adjacent  block  varied  in 
places  from  the  official  grade,  the  variation 
ranging  from  a  few  inches  to  a  foot  and 
three-quarters.  Held,  that  the  evidence  was 
insuffident  to  overcome  the  presumption  that 
the  block  had  been  graded.  (Fanning  v. 
Bohme,  76  Oal.  149.) 

173.  Under  section  4  of  the  act  of  April  1, 
1872  (SUts.  1871-72,  pp.  805,  806),  aU  street 
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works  refeired  to  In  the  act  maybe  ordered 
by  the  board  of  sapervisors  -without  a  petition, 
except  grading,  but  as  to  grading  a  petition  is 
always  requiml,  except  in  the  case  where 
the  street  nas  been  graded,  or  graded  and 
macadamized,  or  grnded  and  paved,  for  the 
distance  of  two  or  more  blocks  upon  each 
side  thereof  of  any  one  or  more  blocks  or 
crossings  of  a  street  which  is  not  improved. 
The  proviso  "  that  when  one-half  or  more  of 
the  grading,  etc.,  of  any  one  street  Iving  be- 
tween two  main  street  crossings  has  been  al- 
ready performed,  the  board  of  sapervisors 
may  order  the  remainder  of  snch  grading, 
etc.,  notwithstanding  the  objection  of  any  or 
all  of  the  property  owners,"  does  not  dispense 
with  the  necessity  of  a  petition.  (Dyer  t. 
Miller,  68  Gal.  585.) 
Oited63Cal.S66. 

174.  The  role  that  whenever  the  jnrisdic- 
tlon  of  a  court  not  of  record  depends  on  a  fact 
which  the  court  is  required  to  ascertain  and 
settle  by  its  decision,  such  decision,  if  the 
court  has  iurisdiction  of  the  parties,  is  con- 
duaive  and  not  subject  to  an^  collateral  at- 
tack, applies  to  the  judicial  action  of  a  board 
of  supervisors  upon  a  petition  for  the  grading 
of  a  street  in  deciding  that  a  majority  of  the 
frontage  of  lots  on  the  street  where  the  work 
was  proposed  to  be  done  was  represented  in 
the  petition  for  the  work.  (Spaulding  v. 
North  San  Francisco  Homesteaa  etc.  Assn., 
87  Cal.  40.) 

Evidence  that  petitioner  was  not  owner  of 
more  than  one  half  the  frontage.  See  post, 
877. 

d.  Resolution  of  Intention. 

175.  Under  the  statute  rwulating  street  im- 
proyements  in  San  Francisco  the  board  of 
sapervisors  adopted  a  resolution  of  intention 
to  grade  Olay  street  from  Taylor  to  Jones  and 
from  Jones  to  Leavenworth  streets,  and  the 
crossing  of  Olay  and  Jones  streets,  and  subse- 
quently ordered  said  work  to  be  done,  and 
the  clerk  advertised  for  pr(^>oeals  for  its  per- 
formanoe,  notif  ving  bidders  to  put  in  separate 
bids  for  each  block  and  said  crossing.  The 
board  awarded  a  contract  for  the  whole  work. 
The  only  contract  entered  into  by  the  super- 
intendent of  streets,  etc.,  with  the  succeosful 
bidder,  was  for  the  grading  of  one  block  only 
— tiiat  from  Jones  and  Lmvenworth  streets. 
Held,  (1)  that  the  resolution  of  intention 
and  its  publication  constituted  the  sole  au- 
thority <M  the  board  to  proceed,  in  the  statute 
mode,  to  order  said  work  to  be  done,  and  that 
thereby  no  authority  was  conferred  to  act 
upon  anv  other  or  different  work :  (2)  that 
the  work  designated  in  the  resolution  oif 
intention  constituted  one  distinct  and  entire 
subject  matter;  (S)  that  the  resolution  of 
awud  constituted  tiie  sole  authority  to  the 
superintendent,  who  acted  ministerially  only 
in  making  a  contract  under  it,  and  that  the 
contract,  by  reason  of  variance  between  its 
terms  and  the  resolution  of  award,  was  un- 
authorized and  void;  and  (4)  that  a  con- 
tract duly  authorized  under  said  act,  and 
executed  according  to  its  requirements,  is 
indispensable  to  the  validity  of  any  assessment 
upon  property  to  pay  for  street  improvements. 
(Dougherty  v.  Hitchcock,  86  Cal.  512.) 


Cited  60  Cal.  666;  SOOaL  321;96  OsLl«8;96 
Cal.  430. 

176.  A  resolution  of  the  board  of  supervi- 
sors of  the  city  and  county  of  San  Francisco 
of  intention  to  grade  a  street  must  be  pre- 
sented to  the  president  of  the  board  for  his 
approval ;  and  if  not  so  presented,  no  lien  can 
be  enforoad  on  the  lots  adjacent  to  the  street 
for  assessments  for  grading  the  same.  (Creigh- 
ton  v.  Manson,  27  Cal.  613,  cited  80  Cal.  179, 
180,  42  Cal.  448,  overruled  31  Cal.  243; 
Thompson  v.  Hoge,  SO  Cal.  170.) 

177.  A  resolution  of  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco  de- 
claratory of  intention  to  grade  a  street  must 
be  presented  to  the  president  of  the  board  for 
his  tkpproval.  (Thompson  ▼.  Hoge,  90  (TaU 
179.) 

178.  Since  the  amendment  of  the  Consoli- 
dation Act,  approved  April  25, 1862,  it  has  not 
been  necessary  for  the  mayor  of  the  city  and 
county  of  San  Francisco  to  sign  a  resolution 
of  the  board  of  supervisors  declaratory  of 
their  intention  to  improve  a  public  street,  in 
order  to  render  it  valid.  (Hendrick  y.  Grow* 
ley,  81  OaL  471.) 

e.  Liability  of  City. 

179.  Under  the  act  of  April  1, 1878,  provid- 
ing that  the  citv  and  county  of  San  Francisco 
should  be  liable  for  grading  Bay  street,  in 
front  of  the  United  States  reservation,  upon 
the  refusal  of  the  government  of  the  United 
States  to  pay  therefor,  a  refusal  to  pay,  made 
by  the  general  in  command  of  the  forces  on 
the  reservation,  by  the  assistant  treasurer  of 
the  United  States,  and  by  the  secretary  of 
war,  is  sufficient  to  fix  the  liability  of  the  city 
and  county.  (Onderdonk  y.  San  Frandsco, 
75  Cal.  634.) 

180.  A  municipal  corporation  is  not  liable 
for  damages  caused  by  the  prevention  of  the 
flow  of  surface  water  from  the  lot  of  a  private 
owner,  by  reason  of  a  raising  of  a  street  to  the 
grade  established  by  law,  where  such  surface 
water  does  not  run  m  a  natural  channel  across 
the  lot.  (Oorcoran  v.  Gity  of  Benicia,  96 
Oal.l.) 

181.  The  nuisance  is  on  the  lot,  and  not  in 
the  street,  and  the  only  remedy  to  prevent 
the  accumulation  of  the  water  is  by  the  own- 
er's raising  the  lot  to  a  level  with  the  street, 
which  the  city  is  not  bound  to  do,  and  not  by 
an  action  against  the  city  to  abate  the  nm- 
sance  and  for  damages.  (Corcoran  y.  City  of 
Benicia,  96  OaL  1.) 

182.  A  city  is  not  authorised  to  place  any 
obstruction  across  the  channel  of  a  natural 
watercourse  without  taking  the  necessary 
precautions  for  the  escape  oTthe  water  flow- 
ing therein,  and  if  the  water  is  backed  upon 
private  property  by  means  of  an  enbankment 
erected  in  the  grading  of  a  street,  and  it  does 
not  provide  for  the  escape  of  the  water  by 
means  of  a  permanent  sewer,  or  some  other 
channel  of  escape  in  lieu  thereof,  it  is  liable 
to  an  action  by  the  owner  of  the  property 
flooded  to  abate  the  obstruction  as  a  nuisance 
and  to  recover  the  damages  thereby  sus- 
tained.   (Richardson  v.  Eureka,  96  Cal.  448.) 

183.  In  an  action  against  the  city  for  dam- 
ages caused  by  such  oackwater  the  question 
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whether  the  plaster  in  plaintiff's  bailding, 
which  had  been  caused  to  settle  six  or  seven 
inches,  would  be  in  the  same  condition  after 
as  before  the  building  settled  is  not  a  proper 
subject  for  expert  evidence.  (Richaraeon  v. 
Eureka,  96  Gal.  443.) 

Liability  of  city  for  injuries  from  grading. 
See  post,  XV,  6. 

Xn.  Improremeiits. 
/.  Juritdiethn  Onr  and  Dt/egaHoa  of. 

184.  The  power  to  determine  upon  the 
expediency  of  a  proposed  improvement,  or 
whether  the  same  will  be  beneficial,  rests 
with  the  legislature,  or  such  local  authorities 
as  have  been  charged  with  the  duty  of  de- 
termining the  policv  of  the  government  in 
those  matters.  In  the  determination  of  such 
a  question,  the  parties  afiected  by  the  pro- 
posed improvement  have  no  constitutional 
right  to  be  beard  before  the  assessment  is 
made,  and  cannot  object  to  the  assessment 
on  the  ground  that  the  improvement  is  not 
beneficial,  unless  it  manifestly  appears  that 
the  legislature  abused  its  discretion  in  the 
matter,  or  that  no  such  benefit  can  or  could 
reasonably  have  been  expected  to  result. 
(Lent  v.  Tillson,  72  Oal.  404.) 
Cited  79  CaL  401;  80  Cal.  16;  S2  Oal.  S», 

843. 

186.  The  municipal  government  of  a  city, 
in  causing  street  improvements  to  be  made, 
acts  under  the  authority  conferred  upon  it  by 
the  legislature^  and  is  subject  to  all  the  oon- 
Btitutional  limitations  and  restraints  imposed 
on  the  I^iislature.  and  has  no  other  or  greater 
power  than  is  and  lawfully  may  be  conferred 
on  it  by  the  legislative  act.  (Oreighton  y. 
Hanson,  27  Cal.  613.) 
Distinguished  76  Cal.  228. 

186.  Under  the  provisions  of  sections  8  and 
8  of  the  act  of  1802  (Stets.  1862,  p.  291),  the 
jurisdiction  is  vested  in  the  board  of  super- 
visors to  determine  whether  the  whole  or  a 
portion,  and  if  a  portion  what  portion,  of  a 
street  improvement  shall  be  done  as  a  single 
improvement.  It  is  necessary  to  a  proper 
execution  of  this  important  power,  and  to 
protect  the  interest  of  property  owners,  that 
such  determination  should  be  distinctly  and 
clearly  expressed,  so  as  to  enable  those  mter- 
ested  to  act  intelligently.  When  so  expressed, 
the  subsecjuent  proceedings  of  the  board  must 
be  in  strict  pursuance  thereof  as  their  sole 
authority,  and,  if  not  so  pursued,  such  subse- 
quent proceedings  will  be  void.  Per  Mr. 
Chief  Justice  Sawyer.  (Dougherty  v.  Hitch- 
cock. 86  Cal.  612.) 

Cited  63  Cal.  260;  96  Cal.  193;  98  Cal.  480. 

Macadamizing  portions  of  a  street.  See 
poet,  201. 

187.  The  board  of  supervisors  of  San  Fran- 
dsco  possesses  all  the  authority  in  respect  to 
the  improvement  of  streets  which  is  not 
conferred  expresslv,  or  by  necMsary  implica- 
tion, upon  some  ot  the  officers  mentioned  in 
the  statute.  (Donnelly  v.  Tillman,  47  Oal.  40 ; 
Donnelly  t.  Marks,  47  Oal.  187,  cited  61  Oal. 
617.) 

188.  The  board  of  supervisors  of  the  city 
and  county  of  San  Francisco,  in  respect  to 


street  improvements,  have  whatever  power 
is  conferred  by  the  statutes  on  that  subject, 
and  no  other.  The  power  which  they  po^ess 
must  be  exercised  in  the  mode  prescribed  by 
said  statutes,  and  in  no  other.  "  The  mode 
in  such  cases  constitutes  the  measure  of  the 
power. ' '  (Nicolson  Pavement  Ckt.  t.  Painter, 
35  Cal.  699.) 
Cited  16  Nev.  44. 

189.  The  evident  policy  of  the  general  law 
upon  the  subject  of  street  improvements  in 
San  Francisco,  as  passed  in  1862,  and  amended 
in  1863  (Stats.  1862,  p.  391,  1863,  p.  626),  is  to 
secure  and  protect  the  persons  who  are  made 
to  pay  the  cost  of  the  improvement  from  of- 
ficial mismanagement  ana  wanton  or  reckless 
exercise  of  power,  by  advising  them  of  what 
is  proposed  to  be  done,  by  enabling  them  to 
do  the  work  themselves,  if  they  so  elect,  and 
especially  by  securing  the  performance  of  the 
work  by  responsible  persons,  and  upon  the 
lowest  terms.  This  policy  cannot  be  defeated 
by  the  board  of  supervisors  by  setting  aside 
the  measures  which  have  been  provided  for 
its  enforcement.  (Nicolson  Pavement  Co.  v. 
Painter,  36  CaL  699.) 

190.  The  board  of  supervisors  has  no  power, 
in  making  street  improvements,  so  far  as  con- 
ferred bv  said  statutes  of  1862  and  1863,  to  do 
any  kind  of  work  which,  for  any  cause,  can- 
not be  let  or  contracted  for  in  the  mode  pre- 
scribed in  said  statutes,  or  which  the  owners 
of  the  frontage  are  legally  prohibited  from 
performing.  (Nicolson  Pavement  Co.  v. 
Painter,  36  Gal.  699.) 

191.  The  legislative  charter  of  the  city  and 
county  of  San  Francisco  confers  the  entire 
control,  supervision,  and  management  of  all 
the  public  streets,  thoroughfares,  etc.,  within 
its  corporate  limits,  upon  the  board  of  super- 
visors and  superintendent  of  pubUc  streets 
and  highways.    (Eustace  v.  Jahns,  38  Cal.  8.) 

192.  It  was  the  intention  of  the  statute  au- 
thorizing street  improvements  in  the  city  and 
county  of  San  Francisco,  to  leave  open  for 
judicial  inquiry  all  questions  of  a  inrisdic- 
tional  character,  and  to  submit  all  other 
questions  to  the  decision  of  the  board  of  super- 
visors.   (Chambers  v.  Satterlee,  40  Cal.  497.) 

193.  The  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  acquire  jurisdic- 
tion of  the  subject  matter  of  improving  a 
street  in  the  city  of  San  Francisco  after  the 
expiration  of  the  notice  of  intention  to  im- 
prove.   (Dougherty  v.  Miller,  86  Cal.  83.) 

194.  The  board  of  supervisors  of  San  Fran- 
cisco cannot  delegate  tne  power  to  determine 
where  work  is  necessary  on  a  street.  (People 
▼.  Clark,  47  CaL  466.) 

Delegation,  leaving  determination  of  place 
of  work  to  superintendent.    See  post,  246. 

2.  Sttttirttt  Oonming:  Proettdiitga  an  in  In- 
ritttm, 

196.  The  acts  of  March  6,  1888,  and  of 
March  18, 1886,  are  general  laws,  within  the 
meaning  of  section  6  of  article  XI  of  the  con- 
stitution, affecting  all  municijMl  corporations 
in  the  state,  and  were  within  the  power  of 
the  legislature  to  enact.  The  latter  act  has 
been  and  is  now  in  force  in  the  city  and 
county  of  San  Francisco  since  the  date  of  its 
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paasage.    (Thomason  y.  Ashworth,  78  Cal. 

fs.) 

ated  73  Oal.  607,  623;  76  Cal.  464;  85  Cal. 

846,847;  96  Cal.  405. 

Act  of  1885,  whether  a  general  lav.  See 
poet,  270,  275. 

Street  law  of  1885,  constitntionality  of. 
See  p<wt,  271,  et  seq. 

196.  Section  5  of  act  of  March  18,  1886,  re- 
lating to  street  improvemente,  did  not  aaper- 
aede  or  repeal  section  628  of  the  Municipal 
Corporation  Act  of  March  13, 1883.  (Capron 
T.  Hitchcock,  98  Cal.  427.) 

197.  Proceedings  by  -which  the  citizen  is  to 
be  divested  of  his  property  in  invitum  must 
be  strictly  pursued.  (City  of  Stockton  t. 
Whitmore,  60  Cal.  554.) 

Cited  96  Cal.  192. 

198.  In  proceedings  where  the  property  of 
a  citizen  is  to  be  taken,  every  reqnurement 
of  the  statute  having  the  least  semblance  of 
benefit  to  the  owner  must  be  complied  with, 
and  when  the  form  of  the  statutory  proceed- 
ing is  pruscribed,  its  observance  becomes 
essential  to  the  validity  of  the  proceedings. 
(Shipman  v.  Forbes,  97  Cal.  572.) 

199.  In  an  action  to  recover  an  aasessment 
levied  on  a  lot  for  grading  a  street  in  a  city, 
the  lotowner  may  show  and  rely  on  as  a 
defense  any  substantial  error  in  the  proceed- 
ings which  could  not  have  been  remedied  by 
an  appeid  to  the  oonncil.  (City  of  Stockton 
T.  Creanor,  45  Cal.  643.) 

S,  Macadamizing,  Plantiog,  and  Paring. 

200.  The  word  "  macadamise"  means  to 
cover  a  street  or  road  bv  the  process  intro- 
duced by  Macadam,  which  consists  of  the  nso 
of  small  stones  of  a  uniform  size,  consolidated 
and  leveled  by  heavy  rollers;  and  is  entirely 
distinct  from  the  construction  of  rock  gntter- 
ways  formed  by  la3nnK  flat  stones  even  on 
thrar  upper  surfaces  and  filling  the  interstices 
with  clean,  hard  rock,  finely  broken  and 
screened.    (Partridge  v.  Lucas,  99  Cal.  519. ) 

201.  Under  the  statutes  of  1864  and  1870, 
authorizing  the  city  council  of  the  city  of  Oak- 
land to  order  the  whole  or  any  portion  of  the 
streets  of  the  municipality  macadamized,  the 
city  council  has  jmwer  to  let  the  work  of  ma- 
cadamizing separate  portions  of  a  street  in  one 
contract.  (Alameda  Macadamising  Co.  v. 
WUliams.  70  Cal.  534.) 

202.  The  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  can  authorize  a 
contract  to  be  made  for  macadamizing  a 
street  siter  a  contract  for  grading  has  been 
entered  into  and  before  the  grading  has  been 
done.  (Dyer  v.  Hudson,  66  Oal.  874.) 
Cited  72  Cal.  151. 

203.  Under  the  statute  of  April  4, 1870,  a 
petition  signed  by  A  majority  of  the  property 
owners  is  not  necessary  to  authorize  the  board 
of  supervisors  to  contract  for  macadamizing  a 
street  in  the  city  and  county  of  San  Fran- 
cisco, although  it  is  essential  to  authorize  the 
work  of  grading ;  and  a  contract  for  macadam- 
ising is  not  rendered  invalid  because  the  reso- 
lution and  order  of  the  board  of  supervisors 
for  such  work  embraced  the  work  of  grading 
also,  and  no  petition  for  the  grading  had  been 


made  by  the  property  owners.  (Qafney  v. 
City  and  County  of  San  Francisco,  72  Cal. 
146.) 

204.  A  contract  to  macadamize  a  street  in 
San  Francisco,  made  with  the  superintendent 
of  streets,  binds  the  party  to  use  such  ma- 
terials as  are  required  by  the  superintendent, 
if  it  provides  that  the  work  shall  oe  performed 
according  to  si)ecifications  annexed  and  such 
specifications  made  by  the  superintendent 
name  the  material  to  be  used.  (Emery  v. 
San  Francisco  Oas  Co.,  28  Oal.  345.) 
Cited  31  Cal.  246;  32  Cal.  276,  279;  72  Cal. 

151;  99  Cal.  522. 

206.  Supervisors  have   authority,  when  a 
street  is  ordered  to  be  macadamized,  to  re- 
quire the  construction  of  rock  gutter-ways. 
(Burk  V.  Altschul.  66  Cal.  633.) 
Cited  99  Cal.  521. 

206.  Macadamizing  the  streets  and  curbing 
the  sidewalks  are  made  by  statute  distinct 
kinds  of  improvement  in  Oakland,  and  the 
former  does  not  include  the  latter.  (Beau- 
dry  y.  Valdez,  32  Cal.  269.) 

Cited  60  Cal.  70;  99  Cal.  520. 

207.  Macadamizing  of  street  and  construc- 
tion of  sidewalks  are  different  kinds  of  work 
in  San  Francisco,  and  when  a  street  is  ordered 
to  be  macadamized,  it  meant  that  the  road- 
way only  is  to  be  improved.  (Himmelmann 
V.  Satterlee,  50  CaL  68.) 

Cited  52  Cal.  441 ;  99  Cal.  520;  IS  Or.  103. 

208.  A  resolution  of  intention  to  curb  and 
macadamize  a  street  does  not  include  the 
sidewalk.    (Dyer  v.  Chase,  62  Cal.  440.) 
Oited  69  Cal.  641 ;  97  Cal.  312;  99  Cal.  523. 

209.  When  the  grade  and  width  of  a  street 
in  San  Francisco  have  been  officially  estab- 
lished, it  is  competent  for  the  board  of  super- 
visors to  order  the  street  to  be  planked, 
although  it  may  not  have  been  graded. 
(Knowles  v.  Seals,  64  Cal.  377.) 

210.  Under  the  Consolidation  Act  of  1866, 
for  San  Francisco,  and  the  act  of  1869  amend- 
atory thereof,  the  board  of  supervisors  have 
no  power  to  order  a  contract  for  planking, 
paving,  piling,  or  repaving  a  street  which  has 
been  once  paved,  piled,  etc.,  except  in  the  in- 
stance given  in  section  53  as  amended  by  sec- 
tion 10  of  the  act  of  1869.  (Blanchard  v. 
Beideman,  18  Cal.  261.) 

211.  In  other  cases  not  within  this  excep- 
tion, where  the  planking  or  paving  of  a  street 
or  sidewalk  needs  local  repairs,  the  super- 
visors cannot  authorize  a  contract  to  be  made 
by  the  superintendent  of  streets  for  such 
repairs ;  but  the  proceeding  must  be  by  notice 
to  the  owner,  etc.,  of  the  property,  according 
to  section  56  as  amended  by  section  12  of  the 
act  of  1859.  (Blanchard  v.  Beideman,  18  Oal. 
261.) 

4.  Rtaolution  of  Intention  and  Notice. 

212.  The  twenty-eighth  section  of  the  act  to 
authorize  the  improvement  of  the  streets  in 
the  city  of  Oakland,  which  provides  that  the 
council  shall  have  full  power  to  improve 
Broadway  street  in  such  manner  as  it  may 
deem  proper,  does  not  dispense  with  the 
necessity  of  the  passage  of  a  resolution  of 
intention,  and  its  pubbcation,  before  an  im- 
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Ciyement  can  be  made  on  Broadway.   (Oak- 
d  Paving  Oo.  v.  Bier,  62  Oal.  270.) 

218.  The  plaintiff,  in  an  action  to  recover  an 
assessment  for  improving  a  street  in  Ban 
Francisco,  cannot  recover,  except  upon  the 
presumption  that  a  notice  ol  intention  to  im- 
prove, containing  a  proper  designation  of  the 
work  to  be  done,  was  given,  and  that  the  con- 
tracts afterward  awarded  substantially  con- 
formed to  the  description  of  the  proposed 
work  as  given  in  the  notice.  (People  v.  Clark, 
47  Cal.  456.) 
Cited  47  Cal.  458,  004;  68  Oal.  46. 

214.  In  an  action  for  the  foreclosure  of  a 
street  assesament,  held,  that  the  printed  sig- 
nature of  the  clerk  to  the  resolution  of  inten- 
tion was  sufficient.  (Williams  t.  McDonald, 
68  Cal.  527.) 
Cited  76  Oal.  611. 

216.  Under  the  provisions  of  section  3  of  the 
act  of  1862,  the  mayor  of  the  city  and  county 
of  San  Francisco  is  not  required  to  sign  a 
resolution  of  the  board  of  supervisors  de- 
claring their  intention  to  improve  a  public 
street.  (Cochran  t.  Collins,  29  Cal.  129.) 
ated  31  Oal.  244, 478. 

216.  A  resolution  of  the  board  of  super- 
visors of  San  Francisco  declaratory  of  their 
intention  to  perform  work  on  a  street,  adopted 
since  the  amendments  to  the  Consolidation 
Act  made  in  1862,  need  not  be  presented  to 
the  mavor  for  his  approval.  (Taylor  ▼. 
Palmer, "81  Oal.  240.)  ,  ^  , 
Cited  31  Cal.  478;  82  0»L  276,  487;  64  Oal. 

609;  97  Oal.  111. 

217.  The  resolution  of  the  dty  council  of 
Oakland  to  improve  the  public  streets  and  to 
accept  bids  to  perform  the  work  need  not  be 
approved  by  the  mayor.  (Beaudry  t.  Vakles, 
82  Cal.  269.) 

Cited  99  Cal.  520. 

218.  Where  the  resolution  of  intention  to  do 
street  work  in  San  Francisco  and  the  resolu- 
tion ordering  the  work  were  regularly  passed 
by  the  boara  of  supervisors,  and  the  resolu- 
tion approving  the  award  was  passed  by  a 
three-K)urths  vote  of  the  board,  the  resolu- 
tions are  sufficient,  and  the  approval  of  the 
mayor  is  not  requisite.  (McDonald  v.  Dodge, 
97  Oal.  112.) 

219.  Act  authorising  street  improvements, 
which  does  not  provide  for  notice  of  the  pro- 
ceedings to  the  parties  to  be  assessed  for  the 
expense,  is  unconstitutional  and  void.  (Boor- 
man  V.  Santa  Barbara,  66  Oal.  818.) 

Cited  72  Cal.  416 ;  86  Cal.  46. 

220.  The  provision  of  the  statute  which 
authorizes  the  board  of  supervisors  to  order 
street  work  to  be  done  after  notice  of  their 
intention  to  order  the  work  has  been  pub- 
lished for  ten  days  requires  the  notice  to  be 
given  by  the  board  itself,  and  the  publication 
required  can  only  be  made  by  their  authority. 
Per  Temple,  J.,  concurring.  (Chambers  v. 
Satterlee,  40  Cal.  497.) 

221.  The  failure  of  the  board  of  supervisors 
to  publish  for  the  length  of  time  required  by 
law  a  resolution  of  intention  to  do  specified 
street  work  renders  an  assessment  for  such 
work  void,  and  a  sheriff's  deed  given  under  a 
foreclosure  of  the  lien  is  invalid  and  vests  no 


title  in  the  purchaser.    (Brady  ▼.  Burke,  90 
Cal.  1.) 

222.  The  question  reserved,  whether  the 
board  of  supervisors  of  San  Francisco  should 
order  the  publication  of  a  resolution  of  inten- 
tion to  improve  a  street,  or  whether  it  may 
be  published  without  such  order.  (Dyer  v. 
North,  44  Cal.  157.) 

Cited  46  Cal.  67;  63  Cal.  366. 

223.  A  resolution  of  intention  to  improve  a 
street  in  San  Francisco,  under  the  act  of  April 
4, 1870,  must  be  published  five  days,  exclusive 
of  Sundays.  (People  v.  McCain,  61  Cal.  360.) 
Cited  67  Cal.  832. 

224.  A  resolution  of  intention  to  improve  a 
street  in  San  Francisco,  under  the  act  of  April 
4,  1870,  must  be  published  five  days,  exclusive 
of  Sundays  or  nonjudicial  days ;.  and  if  the 
last  day  of  a  publication  of  five  days  falls  on 
Sunday  the  board  does  not  acquire  Jurisdic- 
tion. (San  Francisco  v.  McCain,  60  Oal.  210.) 
Cited  51  Cal.  861 ;  54  Oal.  487 ;  67  Oal.  332 ;  17 

Or.  571. 

226.  A  resolution  of  the  board  of  supervis- 
ors of  San  Francisco,  declaratory  of  their  in- 
tion  to  perform  work  on  a  street,  need  be 
published  only  ten  days,  Sundays  included. 
(Miles  V.  McDermott,  81  Cal.  271.) 

226.  Sundays  are  included  in  the  oonnt  of 
the  "ten  days"  which  a  resolution  of  the 
board  of  supervisors  of  San  Francisco,  declar- 
atory of  an  intention  to  perform  work  on  a 
street,  is  required  to  be  published.  (Taylor 
V.  Palmer,  81  Cal.  240.) 

CKted  81  Cal.  272 ;  34  Cal.  283 ;  97  CM.  111. 

227.  A  resolution  of  the  board  of  supervis- 
ors, directing  a  publication  of  a  notice  of  in- 
tention for  street  work  for  ten  davs  from  and 
after  a  particular  date,  the  publication  of 
which  was  not  in  fact  commenced  until  two 
days  after  the  time  fixed  in  the  resolution, 
but  was  then  made  for  the  legal  period  of  ten 
days,  was  a  substantial  compliance  with  the 
provisions  of  the  law.  (Chambers  t.  Satter- 
lee, 40  Oal.  497.) 

Cited  54  Oal.  487;  67  Oal.  619;  61  Oal.  617; 
doubted  44  CaL  160;  distinguished  56  Cal. 
360. 

228.  Where,  under  the  statute,  a  notice  of 
intention  to  make  street  improvements,  etc, 
in  San  Francisco  was  reqnirM  to  be  published 
daily  (Sundays  excepted)  for  ten  days  in  the 
newspaper  having  the  contract  for  the  city 
and  county  printing,  which  paper  is  required 
to  be  printed  and  circulated  in  said  city,  and 
where  such  a  notice  was  only  printed  in  such 
paper  for  eight  out  of  ten  consecutive  dajrs 
(the  remaining  two  days  not  being  Sundays) 
but  on  said  two  days  no  issues  were  made  by 
said  paper,  held,  that  the  notice  by  publi- 
cation was  insufficient  and  void.  (Haskell  v. 
Bartiett,  34  Oal.  281.) 

Cited  64  Cal.  487. 

229.  Where  such  newspaper,  having  {h« 
contract  for  said  city  and  county  printing,  is- 
sued daily  two  editions,  to  wit,  a  morning  edi- 
tion, which  was  circulated  in  said  city  and 
the  country,  and  an  evening  edition,  which 
was  circulated  in  the  country  only,  held,  that 
the  publication  of  notice  oi  street  im^nvve- 
ment  in  the  evening  edition  of  said  paper  only 
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was  inBafBcient  and  void.    (Haskell  v.  Bart- 
lett,  84  Cal.  281.) 

230.  In  section  3  of  the  act  to  provide  for 
work  npon  streets  within  municipalities 
(Stats.  1885,  p.  147),  as  amended  by  the  act 
of  March  14,  1889  (Stats.  1889,  p.  157),  which 
provides  that  the  resolution  of  intention  to  do 
street  work  "  shall  be  published  and  posted  " 
in  the  manner  prescribed  in  section  84  of  the 
act,  the  word  "and  "  is  used  in  the  sense  of 
"  or,"  and  the  statute  is  to  be  construed  as 
requiring  publication,  if  there  is  a  paper  pub- 
lished in  the  city,  and  posting  in  the  manner 
prescribed  in  section  34,  if  no  paper  is  printed 
u  the  city.  A  complaint  in  an  action  upon  a 
street  assessment,  which  alleges  that  the  reso- 
lution was  published  for  the  required  period 
in  a  daily  paper  printed  in  the  city  and  des- 
ignated by  the  city  council  for  that  purpose, 
is  not  defective  because  not  also  alleging  that 
the  resolution  was  posted.  cVVashburn  v. 
Lyons,  97  Cal.  314.) 

231.  An  allegation  in  the  complaint  that 
after  the  resolution  of  intention  had  been 
passed  by  the  board  of  trustees  for  the  grading 
and  graveling  of  two  blocks  upon  the  same 
street,  the  street  commissioner  "  caused  to  be 
conspicuously  posted  along  said  contemplated 
work  more  than  three  notices  of  resolution  at 
less  than  three  hundred  feet  in  distance 
apart,"  shows  a  sufficient  compliance  with 
the  statute  in  regard  to  the  posting  of  the 
notices ;  and  the  uct  that  the  work  included 
a  street  crossing  does  not  render  it  necessarv 
that  notice  be  also  posted  in  front  of  each 
quarter  block  liable  to  be  assessed.  (Miller 
T.  Mayo,  88  Cal.  568.) 

232.  A  notice  of  street  work  published  by 
the  superintendent  of  streets,  containing  the 
whole  of  the  resolution  for  the  improvement 
and  stating  the  date  and  fact  of  its  passage, 
is  not  rendered  defective  because  of  an  omis- 
sion to  refer  to  the  resolution  for  further  par- 
ticulars. (Schmidt  v.  Market  St.  etc.  B.  B. 
Co.,  90  Cal.  37.) 

233.  In  order  to  get  Inrisdiction  to  order 
street  work  done  in  San  Frandsco,  the  board 
of  supervisors  must  describe  the  work  in  the 
resolution  of  intention.  (Bradv  v.  King,  63 
Cal.  44,  cited  76  Cal.  811 ;  People  v.  McCTune, 
67  Cal.  163,  cited  68  Cal.  430.) 

234.  A  resolution  passed  by  the  board  of 
supervisors  of  San  Francisco,  declaring  their 
intention  to  improve  a  street,  need  not  con- 
tain a  complete  plan  and  specifications  of  the 
jwoposed  improvement.  The  resolution  of 
intention  need  not  describe  the  work  with 
anv  more  exactness  than  it  is  described  in  the 
law  itself.  (Harney  ▼.  Heller,  47  Cal.  15.) 
Cited  57  Cal.  800. 

235.  A  resolution  of  the  board  of  8ap«r> 
visors  of  San  Francisco,  declaring  an  intention 
to  improve  a  street,  may  include  a  declaration 
of  intention  to  botn  gnwle  and  macadamize. 
Such  resolution  sufficiently  describes  the 
work  to  be  done  if  it  declares  that  the  street 
will  be  graded  and  macadamized  from  one 
designated  point  to  another.  (Emery  t.  San 
Francisco  Gas  Co.,  28  Cal.  845.) 

(Sted  66  Cal.  375;  09  Cal.  622. 
Cai.  Diobt,  Vol.  m— 159 


236.  A  resolntion  of  intention,  which  pro- 
vides that  the  crossing  of  McAllister  and  Folk 
streets  be  planked,  and  that  the  angular  cor- 
ners thereof  be  reconstructed,  sufficiently  de- 
scribes the  work.  (Deady  t.  Townsend,  57 
Gal.  298.) 

237.  A  rmolntion  of  intention  imder  the 
act  of  April,  1872,  describing  the  work  to  be 
done,  is  not  rendered  uncertain  by  the  pro- 
vision, "except  that  portion  required  bylaw 
to  be  kept  in  order  by  the  railroad  company 
having  its  tracks  thereon."  (Whiting  t. 
Townsend,  67  Cal.  515.) 

238.  The  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  must  specify  in 
a  resolution  of  intention  to  perform  work  on 
a  street  the  work  to  be  done.  It  is  not  suf- ' 
ficient  to  declare  its  intention  to  cause  certain 
repairs  to  be  made  "  where  necessary."  (Ban- 
dolph  V.  (Sawley,  47  Cal.  458.) 

239.  If  a  resolntion  of  intention  to  improve 
a  street  in  San  Francisco  provides  that  the 
street  shall  be  improved  where  necessary,  the 
board  of  supervisors  acquires  no  jurisdiction, 
and  the  assessment  is  void.  (People  v.  Ladd, 
47  Cal.  603.) 

Cited  61  Cal.  563;  63  Cal.  46. 

240.  A  resolution  of  intention  to  improve  a 
street  in  San  Francisco,  which  provided  for 
constructing  sidewalks  where  not  already 
constructed,  and  for  reconstructing  them 
where  necessary,  does  not  give  the  board 
jurisdiction  to  perform  the  work.  (Hinunel- 
man  v.  McCreery,  61  Cal.  562.) 

Besolution  of  intent  to  macadamize  does 
not  include  sidewalk.    See  ante,  207,  208. 

Notice,  what  should  be.    See  ante,  189. 

Variance  between  resolution  and  contract. 
See  post,  XIV,  8. 

Besolution  of  intention  to  macadamize  does 
not  include  curbing.    See  post,  XIV,  8. 

Jurisdiction  attaches  after  expiration  of 
notice.    See  ante,  193. 

Ordinance  giving  notice  of  street  improve- 
ment as  a  contract.    See  Ordinances,  III. 

Becords  concerning  publication  of  notices 
of  street  work,  evidence  contradicting.  See 
Evidence,  383,  384. 

5.  Uniformity  in  Mode  of;  Making  Oiagrama  and 

Catimatea. 

241.  The  l^^lature,  in  providin^^  for  the 
improvement  of  the  streets  of  a  city,  may 
adopt  one  mode  for  a  part  of  the  streets  and 
a  different  mode  for  the  remainder,  and  may 
authorize  the  levy  of  an  assessment  per  front 
foot  to  pay  for  either  mode  of  improve- 
ment. (Oakland  Paving  Co.  v.  Bier,  62  Cal. 
270.) 

242.  The  adoption  of  a  resolution  bv  the 
city  ooundl  of  Stockton,  directing  the  publica- 
tion of  advertisements  inviting  proposals  for 
street  work,  to  be  done  "  in  accordance  with 
the  plans  and  specifications  therefor  now  on 
file  m  the  office  of  the  city  clerk,"  is  equiva- 
lent to  the  adoption  of  such  plans  and  specifi- 
cations, and  is  tantamount  to  a  prior  direction 
to  the  city  surveyor  to  make  a  survey,  dia- 
nam,  estimates,  and  specifications.  (C^ity  of 
Stockton  T.  Skinner,  63  Gal.  86.) 
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6.  Order  for  Work,  Form  of,  ¥aliditf,  and  Con- 
efutiroHooo;  Loariog  Amount  to  Oioerotion  of 
Suporintondont. 

243.  An  order  that  street  work  be  done  is 
not  an  "ordinance"  within  the  meaning  of 
the  charter,  and  need  not  follow  the  form, 
"  The  board  of  trustees  of  the  city  of  Napa 
do  hereby  ordain,"  etc.,  and  need   not  be 

Sublished.    (City  of    Napa  v.  Easterby,  76 
al.  222.) 

244.  An  order  to  improve  a  public  street, 
made  by  the  board  of  supervisors  of  San 
Francisco,  after  having  acquired  jurisdiction, 
is  in  the  nature  of  a  judgment.  (Dougherty 
T.  Foley,  32  Oal.  402.) 

245.  The  place  where  work  is  to  be  done,  in 
improving  a  street  in  San  Francisco,  must  be 
determined  by  the  judgment  of  the  board  of 
supervisors  in  the  resolution  of  intention. 
The  board  cannot  leave  the  selection  of  the 
place  where  work  is  to  be  performed  between 
any  two  points  to  the  superintendent  of 
streets,  or  any  other  person.  (Richardson  y. 
Heydenfeldt,  46  Cal.  68.) 

Cited  47  Cal.  457,  458,  604;  61  Cal.  663;  5S 
Cal.  45;  68  Cal.  644;  71  Oal.  634. 

246.  Under  the  twenty-eighth  section  of  the 
act  to  authorize  the  improvement  of  streets  in 
Oakland  after  a  resolution  of  intention  to  im- 
prove  Broadway  street  has  been  passed  by  the 
council,  and  published,  so  that  jurisdiction  is 
acquir^,  the  council  may  order  such  portion 
of  the  proposed  work  to  be  done  as  it  may 
deem  proper,  or  may  leave  the  amount  of 
work  to  be  done  on  the  crossings  and  culverts 
to  the  determination  of  the  street  superin- 
tendent. (Oakland  Paving  Co.  v.  Rier,  62 
Cal.  270.) 

247.  Ordinance  for  improvement  passed  be- 
fore expiration  of  time  for  presentation  of 
protest  IS  not  thereby  invalid.  (Burnett  t. 
Sacramento  City,  12  Cal.  76.) 

248.  The  statute  only  inhibits  the  council 
from  proceeding  with  the  improvements  in 
case  of  such  protest,  and  it  was  competent  for 
them  to  pass  the  ordinance  in  advance  of  the 
time,  provided  they  did  not  attempt  to  en- 
force It  until  afterwards.  (Burnett  v.  Sacra- 
mento City,  12  Cal.  76.) 

7.  Improring  Moro  than  One  Street  in  Single 

Proceeding. 

249.  An  act  authorising  the  common  coun- 
cil of  a  city  to  lay  out,  open,  at  improve  a 
street,  upon  the  petition  of  property  owners 
representing  a  majority  of  the  frontage  upon 
the  propos^  improvement,  does  not  author- 
ize tne  council  to  take  steps  in  one  proceeding 
to  open  or  improve  more  than  one  streeL 
(Boorman  v.  Santa  Barbara,  65  Cal.  813.) 

8.  Legalizing  fold  Proeeedinge, 

260.  In  reference  to  proceedings  of  statu- 
tory creation  for  the  improvement  of  certain 
streets  in  San  Francisco,  held,  that  it  was 
competent  for  the  legislature,  by  subsequent 
enactment,  to  cure  any  defects  or  omissions  in 
the  proceedings  of  the  board  of  stipervisors  or 
superintendent  of  streets.  (San  Francisco  y. 
Oertain  Real  Estate,  42  Oal.  518.) 
Cited  51  Oal.  36.  86. 


261.  The  amendatoiT  act  ci  February  1, 
1870,  ratifying  and  confirming  all  the  oraers 
and  resolutions  of  the  board  of  supervisors  in 
reference  to  the  "  Second  street  cut "  in  San 
Francisco,  and  the  proceedings  of  the  super- 
intendent of  streets,  and  the  contract  and  all 
the  acts  and  doings  of  the  contractor  under  it 
(Stats.  1869-70,  p.  41),  cured  an  omission  of 
the  supervisors  to  pubUsh  notice  as  required 
by  the  original  act  authorising  the  improve- 
ment. (Stats.  1867-68,  p.  595.)  (San  Fran- 
cisco T.  Certain  Real  Estate,  42  Oal.  613.) 

Xin.    Bemonstranee   Against   Improre* 
ments}  Effect  9t  Aeqnieseenee. 

262.  Section  3  of  the  act  of  March  18, 1886, 
(Stats.  1885,  p.  147),  which  provides  for  a 
petition  of  remonstrance  to  tne  city  council 
by  any  one  who  may  feel  aggrieved  or  may 
have  objections  to  the  proceedings  of  the 
council  m  relation  to  the  street  work  to  be 
done,  and  that  the  decision  of  the  council 
shall  be  conclusive  thereon,  was  intended  to 
apply  only  to  acts  and  proceedings  within  the 
power  of  the  council,  and  does  not  apply  in 
case  of  a  void  contract  which  forms  a  limita- 
tion upon  the  power  of  the  council.  (Capron 
V.  Hitchcock,  98  C^l.  427.) 

263.  Where  the  charter  of  the  city  of  Sac- 
ramento authorized  the  common  council  to 
levy  a  special  assessment  for  grading  and  im- 
proving the  streets  of  the  city,  and  provided 
that  when  the  council  thought  it  expedient  to 
open,  alter,  or  improve  any  street,  they  should 
give  notice,  etc.,  and  if  one-third  of  all  the 
owners  in  value  of  the  adjacent  property  pro- 
test against  the  proposed  improvement  within 
ten  days  after  the  last  publication,  it  shall  not 
be  made,  and  a  protest  was  presented  more 
than  ten  days  after  the  last  publication  of 
such  notice,  held,  that  such  protest  was  not 
presented  in  time,  and  was  therefore  ineffec- 
tual; further,  held,  that  it  must  appear  that 
one-third  of  the  owners  in  value  of  the  adja- 
cent property  united  in  it.  (Burnett  v.  Sac- 
ramento Caty,  12  Cal.  76.) 

264.  If  a  remonstrance  to  a  street  improve- 
ment in  San  Francisco  is  filed  with  the  board 
of  supervisors,  and  it  is  referred  to  a  com- 
mittee, and  the  board,  before  the  committee 
reports,  and  without  any  action  directly^  on 
the  petition,  directs  the  work  to  be  done,  it  is 
practically  a  passing  upon  and  a  decision 
against  the  remonstrance.  (Harney  T.  Hel- 
ler, 47  Cal.  16.) 

256.  The  action  was  brought  to  foreclose  an 
assessment  for  the  macadamizing  of  a  street 
in  the  city  of  Oakland.  An  issue  was  raised 
by  the  pleadings  as  to  whether  a  majority  of 
the  property  owners  on  the  line  of  the  street 
protested  against  the  proposed  work.  On  the 
trial,  the  court  exdnded  the  written  protest 
offered  in  evidence  by  the  defendant.  But  the 
plaintiff  admitted  the  names  of  the  protest- 
ants,  and  the  number  of  front  feet  owned  by 
each  on  the  line  of  the  work.  Findings  were 
waived,  and  judgments  rendered  in  favor  of 
the  plaintiff.  Held,  that  it  would  be  pre- 
sume that  a  majority  of  the  property  own- 
ers on  the  line  of  the  work  did  not  protest. 
(Alameda  Macadamising  Co.  T.  Williams,  70 
OaL634.) 
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356.  The  legislature  has  power  to  provide 
{bat  the  tacit  acqaiescence  of  the  parties  in- 
terested in  a  street  improTement,  and  their 
failure  to  cliallenge  the  proceedinea  therefor 
while  in  process,  will  estop  tliem  Irom  ques- 
tioning the  regularity  of  the  proceedings  after 
they  are  completed.  (Lent  v.  Tillson,  72  Gal. 
404.) 

257.  An  owner  of  land  on  a  street  who  fails 
to  file  the  remonstrance  required  by  the  act 
waives  all  objections  to  the  form  and  grant- 
ing of  the  petition,  and  the  decision  of  the 
lx»rd  in  oraering  the  grading  to  be  done  is 
conclusive  as  against  a  collateral  attack  in  an 
action  to  recover  the  assessment.  (Spanlding 
T.  North  San  Francisco  Homestead  eto.  Assn., 
87  Oal.  40.) 

268.  Parties  who  do  not  remonstrate  aninst 
a  proposed  street  improvement  in  San  Fran- 
cisco cannot  claim  the  benefit  of  a  remon- 
strance filed  by  other  parties.  (Harney  t. 
Heller,  47  Cal.  16.) 

Order  for  work  before  expiration  of  time 
forprotest.    See  ante,  XII,  6. 

Failure  to  protest  after  notice  of  improve- 
ment, effect  of.    See  Ordinances,  46. 

Ur.  Gontraeto  for  Openinir*  6r»dlii|r«  or 
Impr«vtii|r> 

/.  Mtw  Cenatiiirtion,  Effect  on  Contracts  or  Stat- 
utes; Amendment  Dispensing  With  Previous 
Levy. 

269.  Contract  for  street  improvement  made 
before  constitution  of  1879  went  into  effect 
was  not  impaired  or  affected  by  its  provisions, 
and  the  granting  of  an  extension  of  time  for 
the  performance  of  such  contract  before  the 
time  of  performance  had  elapsed  by  its 
original  terms  is  not  a  new  contract.  (Oak- 
land Paving  Oo.  v.  Barstow,  79  Cal.  45,  cited 
79  Oal.  282;  Ede  v.  Cogswell,  79 Oal.  278.) 

Constitution  does  not  afiect  statute  enter- 
ing into  and  forming  part  of  contract.  See 
poet,  360. 

260.  A  valid  contract  for  street  improve- 
ment made  before  January,  1880,  was  not 
impaired  or  afiected  by  the  constitution  of 
1879,  and  the  granting  of  an  extension  of 
time  for  the  performance  of  such  contract 
does  not  constitute  a  new  contract  for  street 
improvement  within  the  constitutional  pro- 
hibition contained  in  section  10  of  article  XT  of 
that  constitution.  (Ede  v.  Cogswell,  79  Cal. 
278;  Oakland  Paving  Co.  v.  Barstow,  79  Cal. 
46,  dted79Cal.28.) 

261.  Section  10  of  article  XI  of  the  constitu- 
tion of  1879,  regarding  street  improvements, 
operates  on  all  contracts  for  street  work, 
\tmetber  entered  into  under  laws  existing 
when  the  section  went  into  effect  or  under 
statutes  subsequently  enacted.  (Oakland 
Paving  Co.  v.  Hilton,  69  Cal.  479,  484.) 

262.  The  street  law  of  San  Francisco,  being 
part  of  the  charter,  was  not  repealed  by  the 
adoption  of  the  present  constitution,  but  will 
continue  in  force  so  long  as  the  city  and 
county  continue  uiider  its  existing  oi^ganica- 
tion.  (Donahue  v.  Graham,  61  Cal.  276.) 
Cited  61  Cal.  324;  73  Cal.  80. 

263.  The  act  of  April  25, 1863,  authorizing 
the  board  of  snpervison  of  the  city  and 


county  of  San  Francisco  to  widen  streets  and 
to  provide  compensation  therefor,  is  still  in 
force  and  unreeled.  ((Jitv  and  County  of 
San  Francisco  v.  Eieman,  9fi  OaL  614.) 

284.  The  act  of  1863  must  be  regarded  as 
amendatory  of  the  Consolidation  Act,  and 
consequently  not  repealed  by  any  provision 
of  the  Political  Code,  section  4372  of  which 
expressly  continued  in  force  all  acts  con- 
solidating cities  and  counties  and  acts  amend- 
atory of  or  supplementing  such  acte.  (City 
and  County  of^San  Francisco  v.  Kieman,  98 
Oal.  614.) 

266.  The  act  of  1863  was  not  repealed  by 
section  14  of  article  I  of  the  state  constitu- 
tion, nor  was  it  repugnant  to  section  19  of 
article  XI  of  the  constitution  of  1879.  (City 
and  County  of  San  Francisco  v.  Kieman,  98 
Cal.  614.) 

266.  Section  19  of  article  XI  of  the  consti- 
tution of  1879,  regarding  street  improvemento, 
was  self-executing  and  required  no  legislation 
to  enforce  it.  (Oakland  Paving  Co.  v.  Hilton, 
69  Cal.  479;  McDonald  v.  Patterson,  64  OsX. 
246.) 

267.  Section  19  of  article  XI  of  the  constitu- 
tion is  not  a  provision  which  requireslegislation 
to  enforce  it ;  and  the  provision  of  the  act  of 
April  1,  1872,  relating  to  street  improvemente 
in  San  Francisco,  which  authorise  the  super- 
intendent of  streets  to  execute  contracts  for 
such  improvements — in  advance  of  the  levy 
and  collection  of  the  assessment — are  incon- 
sistent with  the  section  referred  to,  aud  ceased 
to  be  operative  on  the  first  day  of  January, 
1880.  (McDonald  T.  Patterson,  54  Cal.  245, 
cited  64  Cal.  360,  66  Cal.  654,  67  Cal.  608,  69 
Cal.  469,  473,  482.  483,  485,  78  Cal.  75,  distin- 
guished 60  Cal.  81,  90  Cal.  161 ;  Tbomason  v. 
Ashworth,  78  Oal.  73,  cited  96  Cal.  406.) 

268.  The  provisions  of  the  act  of  April  1, 
1872,  relating  to  street  improvements  in  San 
Francisco,  which  authorize  the  superintendent 
of  streets  to  execute  contracts  for  such  im- 
provements in  advance  of  the  levy  and  collec- 
tion of  the  assessment,  are  inconsistent  with 
section  19  of  article  XI  of  the  constitution 
(which  is  self-executing),  and  therefore  ceased 
to  be  operative  on  the  first  day  of  January, 
1880.  (Donahue  v.  Graham,  61  Cal.  276.) 
Cited  69  Oal.  473,  479,  483,  485;  73  Oal.  76, 

80,81. 

269.  The  act  of  April  1, 1872,  providing  for 
the  improvement  of  streets  in  the  city  and 
county  of  San  Francisco,  in  so  far  as  it  author- 
ized a  contract  for  street  improvements  to  be 
entered  into  in  advance  of  the  assessment  and 
collection  of  the  money  to  be  paid  for  the 
work  done  under  it,  was  repealed  by  section 
19  of  article  XI  of  the  constitution  of  1879, 
and  was  afterwards  entirely  repealed  by  the 
act  of  March  6, 1883,  providing  for  the  im- 
provement of  streets,  lanes,  alleys,  courts, 
places,  and  sidewalks,  and  the  construction  of 
sewers  within  municipalities.  This  latter  act 
was  repealed  by  the  act  of  March  18, 1885,  on 
the  same  subject.  (Tbomason  v.  Ashworth, 
73  Oal,  73.) 

270.  The  act  of  April  1,  1872,  relating  to 
street  improvements  in  San  Francisco,  was 
not  repealed  by  the  constitution;  the  act  of 
March  18, 1886,  was  not  a  general  law  within 
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the  meaning  of  section  6  of  article  XI  of  the 
constitution,  and  the  judgment  should  be 
affirmed  for  insufficiency  iA  the  petition. 
McKinstry,  J.,  and  Sharpetein,  J.  (Thom- 
ason  V.  Ruggles,  69  Cal.  4fi5.) 

271.  The  act  of  April  1, 1872,  was  repealed 
by  section  19  of  article XI  of  the  constitution; 
the  amendment  of  1884  was  not  constitution- 
ally adopted,  because  it  had  not  been  entered 
at  large  on  the  journals  of  the  legislature,  and 
consequently  the  act  of  March  18,  1885,  was 
invalid,  and  the  act  of  March  6, 1883,  was  in 
force  in  the  municipaUties  of  the  state.  Mc- 
Eee,  J.    (Thomason  y.  Ruggles,  89  Oal.  465.) 

272.  Section  19  of  article  XI  of  the  constitu- 
tion  of  1879  regarding  street  improvements 
repealed  that  part  of  the  act  of  April  1, 1864, 
authorizing  the  city  council  of  Oakland  to  im- 
prove streets,  which  permits  a  contract  to  be 
made  in  advance  of  t!.e  assessment.  (Oak- 
land Paving  Co.  v.  Hilton,  69  Oal.  479,  485.) 

273.  The  act  of  April  1, 1872,  so  far  as  it 
authorized  the  doing  of  street  work  without  a 
previous  levy  and  collection  of  an  assessment, 
was  repealed  by  section  19  of  article  XI  of 
the  constitution,  and  was  not  revived  by  the 
amendment  of  November  4,  1884,  dispensing 
with  the  necessity  of  such  previous  levy  and 
collection  of  the  assessment.  (Thomason  T. 
Ruggles,  69  Oal.  466.) 

274.  The  amendment  was  constitutionally 
adopted,  and  the  act  of  March  18, 1885,  pro- 
vidmg  for  street  work  in  municipalities,  and 
repealine  the  act  of  March  6,  1883,  was  a 
general  Taw  within  the  meaning  of  the  con- 
stitution,  and  was  in  force  in  the  city  and 
county  of  San  Francisco.  (Thomason  v.  Rug- 
gles, 69  Cal.  465.) 

275.  Oakland  Paving  Oo.  y.  Tompkins,  72 
Oal.  5,  affirmed  on  the  point  that  section  19  of 
article  XI  of  the  constitution  of  1879,  providing 
that  no  contract  for  street  work  should  be 
made  until  after  the  assessment  therefor  had 
been  levied,  collected,  and  paid  into  the  city 
treasury,  was  repealed  by  the  constitutional 
amendment  proi)osed  by  the  legislature  in 
1888,  and  adopted  by  the  people  at  the 
general  election  in  1884.  (Thomason  t.  Ash- 
worth,  73  Oal.  78.) 

276.  Street  law  of  1885,  in  so  far  as  it  per- 
mitted street  contracts  before  the  collection  of 
the  money,  is  unconstitutional,  as  the  amend- 
ment to  section  19,  article  XI,  of  the  constitu- 
tion under  which  it  was  passed  was  never 
legally  adopted.  (Oakland  Paving  Oo.  v.  Hil- 
ton, 69  Oal.  470,  515.) 

Street  act  is  valid.  See  OonstitationalLaw, 
236. 

2.  Inrfting  Bidt  or  Prop»tat$;  ValldHf  of  Bid; 
Fraud  in. 

277.  An  order  of  the  board  of  supervisors  of 
the  city  and  county  of  San  Francisco  author- 
izing the  clerk  of  the  board  to  advertise  for 
proposals  to  do  street  work  is  sufficient, 
although  it  do  not  mention  sealed  proposals 
nor  specify  the  time  or  place  of  giving  notice. 
(Himmelmanv.  Byrne,  41  Oal.  500.) 

278.  A  resolution  of  the  board  of  supervisors 
of  San  Francisco,  authorizing  their  clerk  to 
advertise  for  proposals  to  &>  certain  work 


mentioned  in  the  resolution,  on  a  street 
therein  named,  is  sufficient  authority  to  said 
clerk  to  advertise  live  days  for  proposals,  in 
the  mode  provided  bv  law,  as  well  as  to  poet 
notices  in  the  office  of  the  superintendent  of 
streets.  (Shepard  y.  Oolton,  44  CaU  628.) 
Cited  47  CaU  40, 190. 

279.  The  erroneous  use  of  the  word  "re- 
graded  "  instead  of  "graded,"  in  tiie  notice 
mvitine  sealed  proposals  for  the  grading  of  a 
street,  does  not  vitiate  the  notice.  (Brwly  t. 
Feisel,  53  Cal.  49.) 

280.  Under  the  act  of  March  27, 1872,  "to 
reincorporate  the  city  of  Stockton,"  notices 
inviting  sealed  proposals  to  do  street  work 
must  refer  to  a  diagram  and  specifications  of 
the  proposed  work.  (Oity  of  Stockton  ▼. 
Olark,  53  CaL  82.) 

281.  When  the  resolution  of  intention  to 
improve  a  street  in  San  Francisco  requires 
the  street  to  be  graded  to  the  official  grade, 
and  two  notices  are  published  inviting  sealed 
proposals,  and  the  record  only  contains  the 
first  notice  which  requires  the  street  to  be 
graded  one  foot  below  the  official  grade,  and 
IS  not  published  five  days,  and  the  award  is 
made  under  the  second  notice,  and  judgment 
was  for  the  plaintifi,  the  presumption  is  that 
the  second  notice  was  in  accordance  with  the 
resolution  of  intention,  and  was  pablished  for 
the  requisite  time.  (Himmelman  y.  Car- 
pentier,  47  Cal.  42.) 

Cited  47  Cal.  50. 

282.  A  notice  inviting  sealed  proposals  for 
taking  a  contract  for  improving  a  public 
street  in  San  Francisco  must  be  posted  in 
the  office  of  the  superintendent  of  public 
streets  five  days,  and  must  be  posted  before  9 
o'clock  A.  M.  of  the  first  day,  and  remain  till 
after  4  o'clock  p.  h.  of  the  fifth  day.  (Brooks 
y.  Satterlee,  49  Cal.  289;  Himmelmonn  v. 
Oahn,  49  Cal.  286,  cited  49  Cal.  289,  54  OaU 
309,  69  Oal.  640.) 

283.  The  act  of  April  4, 1864,  required  that 
a  notice  inviting  certain  proposals  should  be 
published  daily  (Sundays  excepted)  in  a 
daily  newspaper  for  five  days.  Held,  that  a 
publication  commencing  Wednesday,  March 
4th,  and  ending  Sunday^  March  8th,  was 
insufficient.  The  last  publication  should  have 
been  on  the  9th.  (Alameda  Ma«ulamicine 
Oo.  v.  Huff,  57  Oal.  381.) 

284.  The  posting  of  the  notice  inviting 
proposals  for  the  execution  of  work,  in  the 
office  of  the  superintendent  of  streets,  for 
a  period  of  three  days  instead  of  five,  as  re- 
quired by  law,  is  a  violation  of  the  statute  in 
a  matter  affecting  the  substantial  rights  of 
persons  interested,  and  is  such  a  defect  as 
renders  all  the  subsequent  proceedings  void. 
(Hewes  y.  Reis,  40  Cu.  255.) 

Cited  46  Oal.  277;  640al.487;  76Cal.l96;  89 
Cal.  810. 

285.  If  an  ordinance  of  a  city,  providing  for 
grading  a  street  containing  several  blocks, 
requires  that  bidders  shall  bid  on  each  block 
separately,  a  bid  to  grade  the  entire  street  at 
so  much  pier  cubic  yard  is  an  error  which  en- 
ables a  lotowner  to  defeat  the  collection  of 
an  assessment.  (Oity  of  Stockton  v.  Creanor. 
45  Cal.  643.) 

286.  Under  the  act  of  April  1, 1872  (Stats. 
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1871-72,  p.  822),  referred  to,  the  owner  of 
property  to  be  assessed  for  street  improve- 
ment is  entitled  to  have  the  work  done  by  the 
lowest  responsible  bidder,  upon  a  fair  bidding, 
unaffected  by  any  act,  device,  or  machination 
of  the  bidder  to  whom  the  contract  may  be 
awarded,  or  any  person  in  collusion  with  him. 
Accordingly,  wnere  it  appeared  that  the  suc- 
cessful bidder  for  a  contract  for  street  work 
bad  previously  made  a  private  contract  with 
owners  of  the  land  to  be  assessed  that  he 
would  do  the  work  at  a  specified  rate  in  lieu 
of  the  rate  to  be  awarded  in  the  contract, 
held,  that  this  was  a  fraud  upon  the  other 
owners,  and  vitiated  the  assessment,  and  ren- 
dered it  a  nullity.  (Brady  v.  Bartlett,  66  Cal. 
350.) 

287.  Held,  further,  that  this  defense  was 
admissible  under  the  act  referred  to.  (Brady 
T.  Bartlett,  56  Oal.  350.) 

3.  Amardiag  Coiitraeta  and  Kotie*  of. 

288.  If  the  charter  of  a  city  authorizes  the 
council  to  cause  the  streets  to  be  graded  and 
to  let  contracts  for  that  purpose,  and  provides 
that  the  council  mav  reject  all  bids,  a  com- 
mittee of  the  council  cannot  accept  a  bid  or 
award  a  contract  to  grade  a  street.  (Oity  of 
Stockton  V.  Cieanor,  46  Oal.  648.) 

Cited  71  Oal.  634. 

289.  If,  in  a  proceeding  to  improve  a  street 
in  San  Francisco,  the  board  of  supervisors  do 
not  make  an  order  for  the  publication  of  the 
notice  of  the  award  of  the  contract,  all  the 
proceedings  subsequent  to  the  award,  includ- 
ing the  assessment,  are  void.  (Reis  v.  Graff, 
61  Oal.  86.) 

Cited  61  Oal.  92;  61  Oal.  617. 

290.  In  an  action  for  the  recovery  of  an 
assessment  for  the  improvement  of  a  street 
in  San  Francisco,  it  is  necessary  for  the  plain- 
tiff to  prove,  if  the  same  is  denied,  that  notice 
<rf  the  awara  of  the  contract  to  the  plaintiff 
for  the  improvement  was  published  for  five 
days,  pursuant  to  an  order  of  the  board  of 
Bupervisors.    (Shepardv.  Colton,  44  0al.628.) 

291.  The  notice  of  an  award  of  a  contract 
for  improving  a  street  in  San  Francisco  must 
be  published  by  order  of  the  board  of  super- 
visors. The  derk  of  the  board  cannot  pub- 
lish it  without  being  authorized  bo  to  do  by 
the  board.  (Himmelmann  v.  Satterlee,  49 
Oal.  387.) 

Cited  61  CaL  617;  99  Cal.  520. 

292.  The  board  of  supervisors  of  San  Fran- 
cisco must  make  an  oraer  that  the  notice  of 
the  award  of  a  contract  for  improving  a  street 
be  published.  A  publication  of  the  notice 
without  such  order  is  void.  (Donnelly  v. 
TUlman,  47  CaU  40,  cited  49  Cal.  151,  887,  51 
Cal.  90,  61  Cal.  617 ;  Donnelly  v.  Marks,  47 
Cal.  187,  cited  61  Oal.  90,  61  Cal.  617.) 

41  Entering  Into;  Form  of;  Election  of  Ownen  to 
do  the  Work;  Bond  of  Contractor. 

293.  A  contract  to  grade  a  street  in  San 
Francisco  need  not  follow  the  precise  language 
of  the  statute,  or  contain  a  condition  in  ex- 
press terms  that  "  the  materials  used  shall  be 
such  as  are  required  by  the  superintendent  of 
streets."  If  bv  fair  and  reasonable  construc- 
tion it  can  be  &eld  to  contain  such  condition. 


the  call  of  the  statute  is  answered.    (Taylor 
V,  Palmer,  31  Cal.  240.) 

294.  In  entering  into  a  written  contract  for 
the  performance  of  street  work,  ordered  by 
resolution  of  the  board  of  supervisors,  the 
superintendent  of  streets  becomes,  pro  hac 
vice,  the  special  agent  of  the  board,  with 
authority  to  execute  the  contract  which  has 
been  awarded,  and  no  other  or  different  con* 
tract.  Per  Crockett,  J.,  concurring.  (Cham- 
bers T.  Satterlee,  40  Cal.  497.) 

295.  Although  contracts  are  made  on  behalf 
of  the  city  and  county  of  San  Francisco  in  the 
name  of  the  superintendent  of  streets,  he  is 
but  the  agent  of  the  corporation  in  that  be- 
half ;  and,  pro  hac  vice,  his  act  is  the  act  of 
the  corporation.  By  Crockett,  J.  (Drew  v. 
Smith,  SS  Cal.  325.) 

296.  After  a  contract  tor  street  improvement 
has  been  completed  and  the  work  accepted,  a 
property  owner  cannot,  in  an  action  to  fore- 
close the  assessment  lien,  question  the  suf- 
ficiency of  a  power  of  attorney  given  by  one 
person  to  another  to  enter  into  the  contract 
with  the  superintendent  of  streets.  (McVerry 
V.  Boyd,  89  CJal.  804.) 

297.  In  an  action  upon  a  street  assessment 
in  San  Francisco  (under  the  act  of  April  1, 
1872),  the  defense  was,  that  the  superintendent 
of  streets  entered  into  the  contract  before  the 
expiration  of  five  days  from  the  first  publica- 
tion of  the  award,  the  period  within  which, 
under  the  sixth  section  of  the  act,  the  prop- 
erty owners  might  elect  to  do  the  work. 
Held,  that  the  premature  action  of  the  super- 
intendent was  one  that  affected  his  power  or 
jurisdiction,  and  was  void.  (Burke  v.  Tur- 
ney,  54  Cal.  486.) 

Cited  89  Cal.  321 ;  90  Cal.  614, 616;  98  Cal.  430. 

298.  Under  section  6  of  the  act  of  March 
18,  1885,  authorizing  street  improvements, 
which  provides  that  after  the  contract  has 
been  awarded,  notice  of  the  award  shall  be 
posted  for  five  days,  and  that  within  ten  days 
after  the  first  posting  the  owners  of  the  major 
part  of  the  frontage  upon  the  street  to  be 
improved  may  elect  to  take  the  work  and 
enter  into  a  contract  to  do  the  work  at  the 
price  awarded,  but  if  they  fail  so  to  elect  the 
superintendent  of  streets  must  enter  into  a 
written  contract  with  the  original  bidder,  the 
superintendent  has  no  authority  to  contract 
with  the  original  bidder  until  ten  days  after 
the  first  posting  of  the  notice,  and  a  contract 
so  entered  into  before  the  expiration  of  the 
ten  days  is  without  authority  and  void  and 
cannot  be  the  basis  of  a  valid  assessment. 
(Manning  v.  Den,  90  Oal.  610.) 

Cited  98  Cal.  430,  481. 

299.  Under  the  charter  of  the  city  of  Oak- 
land the  superintendent  of  streets  has  the 
final  determination  of  the  facts  as  to  whether 
the  owners,  or  their  agents,  of  three-fourths 
of  the  frontage  on  the  street  where  work  is  to 
be  done  elected  to  do  the  work  ordered  on  the 
street  on  which  they  front,  and  after  he  has 
entered  into  a  contract  with  such  persons  he 
cannot  be  compelled  by  a  writ  of  mandamus 
to  enter  into  a  contract  for  the  work  with 
the  contractor  to  whom  the  city  council 
awarded  the  work.  (Faircbild  v.  Wall,  93 
Cal.  401.) 
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300.  A  complaint  in  an  action  upon  a  street 
asaessment,  which  ahowa  that  the  contract 
which  i^  the  fcaeia  of  the  assesament  was  not 
entered  into  within  fifteen  days  after  the  first 
posting  of  the  notice  of  the  award  to  the  con- 
tractor, as  required  by  the  act  of  March  18, 
1885  (SUts.  1885,  p.  147),  but  which  contains 
no  averment  tliat  the  delay  in  enterin;;  into 
the  contract  was  not  caused  by  the  nexlect, 
failure,  or  refusal  of  the  rontractor,  is  fatally 
defective.  (Libbey  v.  Elsworth,  97  Cal.  316, 
cited  97  Cal.  316;  Ferine  t.  Forbush,  97  Cal. 
306,  cited  97  Cal.  317,99  Oal.  628.) 

301.  The  danse  in  the  sixth  section  of  the 
act  of  1M62,  amending  the  Consolidation  Act 
relating  to  San  Francisco,  allowing  the  own- 
ers of  tne  major  part  of  the  frontage  of  lots 
liable  to  be  assessed  for  street  improvements 
to  take  a  contract  at  the  price  awarded  with- 
out having  put  in  a  bid,  means,  in  those 
cases  where  a  small  street  terminates  in  a 
principal  street,  the  owners  of  the  major  part 
of  the  frontage  on  the  principal  street.  (Coch- 
ran V.  Collins,  29  Cal.  129.) 

302.  A  property  owner  cannot,  in  an  action 
to  foreclose  a  lien  for  a  street  assessment,  ob- 
ject to  the  correctness  of  the  assessment  by 
reason  of  the  omission  on  the  part  of  the 
superintendent  of  streets  to  approve  the 
bond  of  the  contractor.  (Miller  v.  Mayo,  88 
Cal.  568.) 

Cited  89  Cal.  309. 

303.  A  requirement  in  a  contract  for  street 
improvement  under  the  provisions  of  the  act 
of  March,  1886  (SUts.  1885,  p.  147),  that  the 
contractor  shall  give  a  bond  with  sureties 
conditioned  "  for  keeping  the  streets  so  im- 
proved in  thorough  repair  for  the  term  of  five 
years  from  the  completion  of  the  contract," 
vitiates  an  assessment  for  the  work  done 
under  the  contract.  The  act  contains  no 
grant  of  authority  to  the  city  council  for  keep- 
mg  a  street  in  repair,  and  needed  repairs 
must  be  made  only  at  the  expense  of  the 
owners  of  the  frontage  where  the  repairs  are 
required,  at  the  time  of  such  repairs ;  and  the 
expense  of  keeping  the  street  in  repair  can- 
not be  assessed  in  advance  against  all  the 
owners  of  frontage  along  the  line,  nor  can  the 
city  council  require  them  to  pay  for  the  ex- 
pense of  a  guaranty  that  the  work  would  be 
80  well  done  as  not  to  require  repairs  for  five 
ye.'.ti.    (Brown  v.  Jenks,  98  Cal.  10.) 

Objection  to  validity  of  street  contract  can- 
not be  first  raised  on  appeal.  See  Appeals, 
2414,  et  seq. 

Contract  by  interested  trustee  is  void.  See 
Oflices  and  Officers,  VII,  6. 

Limiting  hours  of  work  in  street  contracts. 
See  Public  Works. 

S.  Specificetion». 

304.  If  a  contract  to  do  work  provides  that 
the  work  shall  be  done  according  to  certain 
specifications  which  are  annexed  to  it,  the 
specifications  are  a  part  of  the  contract. 
(Taylor  v.  Palmer,  31  Oal.  240.) 

305.  If,  in  improving  a  street  in  a  city,  the 
specifications  require  work  not  mentioned  in 
.tne  resolution  of  intention,  it  does  not  vitiate 
the  assessment  if  such  additional  work  is  not 


mentioned  in  the  contract,  and  it  does  not 
appear  that  it  was  done,  or  that  any  charge 
was  made  for  it.  (Oakland  PavinK  Co.  v. 
Rier,  52Cal.270.) 

306.  In  improving  the  street  of  a  city,  if  the 
resolution  of  intention  calls  for  "  additional 
macadamizing,"  the  specifications  may  pro- 
vide for  lifting  the  rock  on  the  roadway,  and 
relaying  a  part  with  new  rock,  and  this  is 
"additional  macadamizing."  (()akland  Pav- 
ing Co.  V.  Rier,  52  Cal.  270.) 

9.  Contract  for  Patoutod  Paramont, 

307.  Whatever  power  the  board  of  super- 
visors of  San  Francisco  has  in  relation  to  the 
liicolson  pavement  is  derived  from  the  statute 
relating  thereto  (Stats.  1865-66,  p.  720),  under 
which  the  power  can  be  exercisied  only  apon 
the  petition  therefor  of  a  majority  of  the 
owners,  or  their  agents,  in  frontwe,  upon  the 
condition  that  the  pavement  shtm  not  cost  to 
exceed  twenty-eight  cents  in  coin  per  square 
foot.  Where  the  board  advertised  for  pro- 
posals and  awarded  a  contract  for  the  con- 
struction of  said  pavement  in  said  city 
without  having  received  said  petition,  helc^ 
that  the  contract  was  void.  (Nicolson  Pave- 
ment Co.  T.  Painter,  35  Cal.  699.) 

Cited  67  Cal.  474. 

308.  Where  said  board,  while  assuming  to 
act  under  the  statutes  of  1862  and  1863,  ad- 
vertised for  proposals  to  put  down  on  a  street 
in  said  city  the  Nicolson  pavement,  which 
had  been  patented  under  the  laws  of  the  United 
States,  and  awarded  a  contract  therefor  to  R., 
who  owned  the  exclusive  right  to  put  down 
said  pavement  in  said  city,  and  who  alone 
put  in  a  bid  for  said  contract,  held,  that  the 
board  exceeded  its  authority,  and  the  con- 
tract was  void.  (Nicolson  Pavement  Co.  T. 
Painter,  35  Cal.  699.) 

300.  Proposals  for  bids  to  make  certain 
street  improvements  in  the  <uty  of  San  Fran- 
cisco, consisting  of  more  than  one  kind  of 
work,  were  made  by  the  board  of  supervisors, 
and  let  to  R.,  who  was  the  sole  bidder  there- 
for, as  one  job.  One  of  said  lunds  of  work 
was  to  put  down  the  Nicolson  pavement,  the 
exclusive  right  to  construct  which  in  said  city 
was  at  the  time  owned  by  the  plaintiff,  B's 
assignee,  under  letters  patent  of  the  United 
States.  Held,  that  because  this  course  had  the 
eSect  to  preclude  all  persons  other  than  the 
owner  of  said  patent  right  from  bidding,  and 
the  property  owners  from  taking  the  contract 
for  any  portion  of  said  work,  the  contract  as 
let  waa  void.  (Nicolson  Pavement  Co.  v.  Fay, 
35  Cal.  695.) 
Cited  67  Cal.  474. 

7.  Fallun  to  Comply  With  Statute;  Pron'»ion$ 
at  to  Stroot  Kailroai/:  Fraud  in. 

810.  Under  the  act  of  April  4, 1870,  a  con- 
tract for  street  work  in  the  city  and  county  of 
San  Francisco  is  invalid,  if  the  statutory  re- 
quirements essential  to  vest  the  board  of  su- 
pervisors with  jurisdiction  to  order  the  work 
have  not  been  complied  with.  (Daly  v.  City 
and  County  of  San  Francisco,  72  C^L  164.) 
Cited  98  Cal.  430. 

311.  After  the  board  has  acquired  jurisdic- 
tion to  act,  by  due  publication  of  the  resolu- 
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tion  of  intention,  tbey  most  still  exercise 
their  power  in  the  mode  prescribed  hy  law. 
Per  Temple,  J.,  concurring.  (Ghamtters  T. 
Satterlee,  40  Gal.  497.) 

312.  Where  a  contract  for  street  work  pro- 
vided for  the  doing  of  all  the  work  epecified 
in  the  resolution  of  intention,  the  fact  that  it 
contained  a  provision  to  the  effect  that  there 
should  be  no  assessment  upon  the  adjoining 
property  for  improving  part  of  the  street 
occupied  by  a  railway  company,  and  that 
the  contractor  would  accept  payment  from  the 
street  railway  company  for  the  portion  of  the 
work  done  upon  tne  part  at  the  street  occu- 
pied by  the  company,  does  not  render  the 
contract  void.  (Ferine  y.  Forbush,  07  Gal. 
305.) 

318.  If  the  person  who  contracts  with  the 
street  superintendent  in  San  Francisco  to 
improve  a  street,  before  the  contract  is  made, 
makes  a  private  contract  with  a  part  of  the 
owners  of  the  lots  liable  to  be  assessed  for 
the  improvement  to  do  their  work  for  less 
than  the  price  allowed  by  the  contract,  this 
private  contract  is  in  fraud  of  the  law  under 
which  the  streets  are  improved ;  but  the  fraud 
is  no  defense  in  an  action  by  the  contractor 
to  recover  the  assessment,  and  must  be  taken 
advantage  of  by  remonstrance  to  at  appeal 
to  the  board  of  supervisors.  (Nolan  v.  Reese, 
32  Cal.  484.) 
Cited  39  Gal.  392;  40  Gal.  520;  44  Gal.  227, 

279;  56  Cal.  368;  80  Gal.  11. 

314.  If  the  contractor  to  improve  streets 
in  San  Francisco  makes  a  private  fraudulent 
contract  with  a  part  of  the  owners,  it  is  no 
defense  in  an  action  brought  by  the  contract- 
or against  another  lotowner  to  recover  his 
assessment.  If  such  fraud  is  not  discovered 
in  time  to  appeal  to  the  board  of  supervisors, 
relief  can  only  be  obtained  by  a  direct  attack 
on  the  contract.  (Himmelmann  y.  Hoadley, 
44  Cal.  218.) 

ated  96  Gal.  19S. 

8.  Variance  Between    Contract  and  Award  or 
Reeolution;  Dirieibility  of  Contract. 

315.  Award  by  board  of  contract  is  meas- 
ure of  x>ower  of  superintendent  of  streets  as 
to  the  time  for  the  completion  of  the  work, 
which  is  of  the  essence  of  the  contract;  and 
if  the  contract  entered  into  by  the  street 
superintendent  does  not  follow  the  award, 
but  grants  more  time  for  the  completion  of 
the  work  than  is  specified  in  the  award,  it  is 
not  the  contract  be  was  authorized  to  make, 
and  is  therefore  invalid ;  and  an  assessment 
based  upon  such  void  contract  is  also  void, 
and  cannot  be  enforced.  (Brock  v.  Luning, 
89  Gal.  816.) 

Cited  97  Cal.  310,  313. 

816.  A  resolution  declaring  an  intention  to 
improve  a  street  in  San  Francisco  is  not  viti- 
ated because  it  states  an  intention  to  grade 
and  macadamize  from  Mission  to  Howard 
street,  while  the  contract  executed  under  the 
resolution  calls  for  grading  and  macadamiz- 
ing that  portion  of  tne  street  "  except  where 
done."  (Emery  v.  San  Francisco  Gas  Co.,  28 
Cal  346  ) 
Cited  82  Cal.  276, 279 ;  47  Cal.  17 ;  67  Gal.  800 ; 

«6GaL376;  99  Cal.  622. 


817.  If  the  contract  to  improve  a  street  in 
Oakland  includes  a  kind  of  work  not  named 
in  the  resolution  of  intention,  the  contractor 
can  recover  for  such  work  as  is  named  in  the 
resolution  if  it  can  be  separated  from  the 
other  and  estimated.  (Beaudry  t.  Valdez,  82 
Cal.  269.) 
Cited  99  Gal.  620. 

318.  A  contract  in  Oakland  to  improve  a 
public  street  is  valid  only  for  such  improve- 
ments as  are  named  in  the  resolution  of  in* 
tention  to  improve  passed  by  the  common 
council.  If  such  resolution  declares  only  an 
intention  to  macadamize,  the  contract  should 
not  be  let  for  both  macadamizing  and  curbing 
the  sidewalk.  (Beaudry  v.  Vudez,  32  Cal. 
269.) 

Cited  35  Cal.  696. 

319.  Under  a  resolution  of  intention  to 
macadamize  and  curb  a  street,  the  board  of 
supervisors  of  San  Francisco  do  not  acquire 
jurisdiction  to  order  work  to  be  performed  on 
a  sidewalk ;  and  if  the  notice  for  sealed  pro- 
posals calls  for  work  also  to  be  done  on  the 
sidewalks,  the  contract  following  the  notice  is 
void  unless  the  work  done  on  the  sidewalks 
can  be  separated  from  that  done  on  the  road- 
way. (Himmelmann  v.  Satterlee,  60  Cal.  68.) 

320.  In  the  city  of  Stockton,  if  the  council 
adopt  a  resolution  of  intention  to  improve  a 
street,  or  part  of  a  street,  it  has  no  jurisdiction 
to  improve  only  a  portion  of  the  street  em- 
braced  in  the  resolution.  (City  of  Stockton 
v.  Whitmore,  50  Gal.  564.) 

Cited  99  Cal.  520. 

321.  The  passage  and  publication  of  a  reso- 
lution of  intention  to  do  street  work  are  acts 
by  which  the  board  acquires  jurisdiction  to 
make  such  improvements  as  they  describe  in 
the  resolution,  and  they  cannot  lawfully  cause 
work  other  than  that  which  is  so  described  to 
be  performed,  or  enter  into  any  valid  contract 
therefor.    (Partridge  v.  Lucas,  99  Cal.  619.) 

822.  A  resolution  of  intention  to  do  street 
work  declaring  it  to  be  the  intention  of  the 
board  of  trustees  of  the  town  to  "macadam- 
ize" a  street,  does  not  give  the  board  juris- 
diction to  contract  for  the  construction  of 
rock  gutterways  in  the  street  to  be  macadam- 
ized.  (Partridge  v.  Lucas,  99  Gal.  519.) 

323.  A  contract  entered  into  bv  the  super- 
intendent of  streets,  under  a  resolution  of  Uie 
board  of  supervisora,  ordering  a  street  to  be 
graded  to  the  official  grade,  but  which  pro- 
vided, in  addition,  that  the  roadway  should 
be  graded  one  foot  below  the  official  grade,  is 
divisible  in  its  nature,  and  is  valid  to  the  ex- 
tent that  it  is  authorized  by  the  resolution  of 
the  board.  Per  Crockett,  J.,  concurring. 
(Chambers  v.  Satterlee,  40  Cal.  497.) 

Contract  must  accord  with  the  resolution. 
See  ante,  213. 

9.  Owner  a»  Party  to. 

324.  Owner  of  property  adjacent  to  street  is 
not  party  to  a  contract  for  the  improvement 
of  the  same,  made  between  a  third  party  and 
the  superintendent  of  streets.  (Dyer  v.  Bar- 
stow,  60  Cal.  652.) 

326.  The  owner  of  property  adjacent  to  a 
street,  and  which  is  assessed  for  a  street  im- 
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provement,  is  first  bronght  into  relations 
with  the  proceedings  wlien  the  assessment  is 
issued.    (Dyer  v.  Barstow,  60  Gal.  652.) 

Owner  as  paHy  to  the  contract.  See  post, 
408,404, 

Ovner  is  not  party.    See  post,  S47. 

10.  Remedy  by  Appeal  in  Caee  of  Irregular  or 
roid  Contract. 

326.  In  case  of  an  appeal  to  saperviBors, 
provided  for  by  law,  where  the  proceedings 
are  sufficient  to  give  them  a  right  to  hear  it, 
such  right  necessarily  includes  the  power  to 
determine  it.  (Barber  t.  San  Francisco,  42 
Cal.  630.) 

827.  If  the  city  of  Oakland  contracts  with  a 
corporation,  through  its  president,  for  the 
improvement  of  a  street,  and  the  president 
has  not  full  authoritv  from  the  corporation  to 
make  it,  the  remedy  of  the  lotowner  is  by 
appeal  to  the  city  council.  (Oakland  Paving 
Co.  V.  Kier,  52  CJal.  270.) 

828.  The  remedy  for  any  objection  by  a 
landowner  to  the  letting  of  a  second  contract 
for  the  grading  of  a  street  for  an  increased 
price,  while  a  previous  contract  was  in  force, 
IS  by  an  appeal  to  the  board  of  supervisors, 
under  section  12  of  the  act  of  April  1,  1872, 
and  not  by  defense  to  an  action  to  recover 
the  assessment  under  the  second  contract. 
(Spaulding  t.  North  San  Francisco  Home- 
stead ete.  Assn.,  87  Cal.  40.) 

329.  Property  owner  whose  property  has 
been  assessed  under  void  contract  for  street 
work  is  not  a  party  "aggrieved,"  and  is  not 
entitled  to  appeal  from  the  action  of  the  street 
superintendent  in  letting  the  contract. 
(Brock  V.  Luning,  89  Oal.  316.) 
Cited  97  Cal.  310,  3ia 

830.  Where  a  contract  for  street  work, 
entered  into  by  the  superintendent  of  streets, 
is  not  in  compliance  with  the  resolution  of 
the  board  of  supervisors,  by  which  it  is  au- 
thorized, the  remedy  for  the  aggrieved  party- 
is  by  appeal  to  the  board,  and  failing  to  avail 
himself  of  that  remedy,  he  cannot  tSterward 
set  up  such  irregularity  as  a  defense  to  an 
action  to  recover  the  amount  of  the  assess- 
ment. (Chambers  v.  Satterlee,  40  CaL  497.) 
Cited  80  Cal.  11 ;  93  Cat.  188. 

331.  Void  contract  does  not  become  valid 
by  failure  to  appeal  to  the  board  of  super- 
visors.   (Burke  v.  Tumey,  54  Cal.  486.) 
Cited  98  Cal.  430. 

332.  Where  the  action  of  the  superintend- 
ent of  streete  in  awarding  a  contract  is  void, 
the  failure  of  the  property  owner  to  appeal, 
under  section  12  of  the  law  of  1872,  to  the 
board  of  supervisors,  would  not  render  the 
void  contract  valid;  nor  would  the  failure  of 
the  contractor  to  appeal  create  a  grievance  on 
the  part  of  the  property  owner,  or  estop  him 
from  complaining  of  a  void  assessment  oased 
upon  the  contract.  (Brock  t.  Luning,  89 
Cal.  316.) 

833.  Defect  in  the  contract  is  not  cured  by 
the  failure  of  the  lotowners  to  appeal  for  its 
correction  to  the  board  of  supervisors,  where, 
had  an  appeal  been  taken,  the  defect  could 
not  have  been  remedied  by  the  board. 
(Dougherty  v.  Hitohoock,  35  Cal.  512.) 


CSted  40  Cal.  634,  690:  64  Gal.  671;  «0  Cal. 
616;  96  Cal.  193;  98  Cal.  480. 
Fraud  in,  duty  to  appeal.  See  ante,  XIV,  7. 

//.  Aeeignmeut 

334.  A  contract  to  perform  work  on  a  street 
in  San  Francisco  may  be  assigned,  and  the 
assignee,  if  he  fulfills  the  conditi<»s  of  the 
same,  can  enforce  it ;  and,  if  such  contract  has 
been  assigned,  and  the  assignee  performs  the 
contract,  the  warrant,  when  issued  for  the 
work,  may  be  delivered  to  the  original  con- 
tractor, wno  may  make  demand  for  its  x>ay- 
ment.    (Taylor  v.  Palmer,  31  Gal.  240.) 

335.  Certain  property  owners  took  a  con- 
tract for  improving  a  street  in  the  city  and 
county  of  San  Francisco  adjoining  their  re- 
spective lots,  and  after  the  work  was  done  and 
the  assessment  made  b^tbe  proper  officers, 
assigned,  for  value  received,  all  their  right, 
title,  and  interest  in  the  contract,  and  in  the 
assessment,  warrant,  and  diagram,  and  all 
the  moneys  due  and  to  become  due  thereon. 
Held,  that  such  assignors  were  estopped  to 
deny  the  validity  of  the  contract  and  assess- 
ment in  an  action  bv  the  assignee  to  enforce 
the  same.  (Callenaer  v.  Patterson,  66  Cal. 
356.) 

336.  If  the  street  superintendent  of  a  city 
enters  into  a  written  contract  with  a  party  to 
improve  the  streets  of  a  city,  which  is  void 
for  want  of  authority  to  make  it,  and  the 
other  contracting  party  makes  a  written  as- 
signment on  the  back  thereof  of  "  the  articles 
ot  agreement  on  the  other  side  thereof  writ- 
ten, and  tdl  moneys  hereafter  due,  payable, 
or  to  be  paid  therefrom,  and  the  full  benefit, 
profit,  and  advantage  tnereof,"  it  is  not  a 
mere  assignment  of  the  written  contract,  but 
transfers  to  the  assignee  the  right  to  collect, 
demand,  and  receive  all  moneys  due  or  to 
become  due  for  the  work  specified  in  the  con- 
tract, even  if  recovered  on  a  quantum  meruit, 
or  for  work  and  labor.  (Wetmore  t.  San 
Francisco,  44  Cal.  294.) 

337.  A  contract  for  street  work  may  be  as- 
signed by  the  contractor,  whether  the  officers 
ot  the  municipality  consent  to  the  assignment 
or  not,  and  if  the  assignee  completes  the  work 
within  the  time  allowed  therefor,  he  may 
foreclose  the  lien  of  a  street  assessment  for 
the  work.  (Anderson  v.  De  Urioste,  06  Cal. 
404.) 

338.  If  A  owns  a  lot  on  a  street  to  be  im- 
proved, and  takes  the  contract,  and  then  as- 
signs to  B,  who  performs  the  contract,  B  may 
sue  A  for  the  assessment  against  his  lot. 
(Hendrick  v.  Crowley,  31  Cal.  471.) 

339.  Fact  that  mayor  of  Oakland,  before  his 
election,  had  become  assignee  of  a  contract 
for  the  improvement  of  a  street,  as  security 
for  a  debt  due  him  by  the  contractor,  does  not 
aSect  the  validity  of  the  contract  or  of  the  as- 
sessment for  the  work,  nor  incapacitate  him 
from  countersigning  the  warrant  for  the  col- 
lection of  the  assessment.  (Beaudry  v.  Yal- 
dez,  32Cal.  269.) 

Extension  of  time.    See  poet,  i-V,  8. 

12.  Subeequent  Legielation  doee  not  Meet, 

340.  The  action  was  brought  to  recover  a 
balance  alleged  to  be  due  on  a  contract  for 
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ttreet  work  done  in  tbe  city  of  San  Jose. 
The  contract  provided  that  payment  for  the 
work  Bboald  be  made  in  a  certain  manner,  in 
accordance  with  the  act  of  March  17, 1874,  in- 
corporatine  the  city.  Subsequent  to  the  exe- 
ovtion  of  the  contract,  the  lesislature  passed 
an  act  amending  the  charter  of  the  city,  and 
directing  that  payment  of  the  contract  price 
should  be  made  to  laborers  and  materialmen 
to  whom  the  contractor  might  be  indebted 
for  labor  or  materials  employed  or  furnished 
in  performance  of  the  contract,  to  the  extent 
of  their  claims.  Held,  that  the  act  did  not 
apply  to  the  contract  with  the  plaintiff,  and 
that  the  defendant  was  not  entitled  to  credit 
for  payments  made  in  conformity  therewith 
without  the  consent  of  the  plaintiff.  (McOee 
T.  City  of  San  Jose.  68  Cal.  ^1. } 

XT.  PerftnMtaee. 

/.  r/flis  of  Perfermane*. 

S41.  Tbe  provision  of  section  6  of  the  act 
of  March  18, 1885  (Stats.  1885,  p.  147),  pro- 
Tiding  that  the  superintendent  of  streets 
shall  fix  the  time  for  the  commencement  and 
completion  of  the  work  under  all  contracts 
entered  into  by  him,  is  mandatory,  and  a, 
contract  not  in  accordance  with  its  terms  is 
invalid.     (Libbey  v.  Elsworth,  97  Cal.  316.) 

342.  After  the  board  of  supervisors  of  San 
Francisco  have  taken  steps  to  ac(inire  juris- 
diction, and  have  ordered  a  public  street  of 
said  city  to  be  improved,  and  have  let  the 
contract,  if  the  contractor  fails  to  enter  upon 
tbe  performance  of  the  work  within  the  time 
fixed  in  his  contract  to  perform,  the  board 
may  readvertise  for  bids  and  relet  the  con- 
tract without  taking  steps  to  acquire  jurisdic- 
tion as  in  the  first  instance.  (JDougherty  t. 
Foley,  32  Cal.  402.) 

Cited  84  Cal.  247 ;  40  Cal.  619. 

343.  Appellant  contended  that  time  had 
elapsed  within  which  a  street  contractor  was 
to  commence  the  work ;  it  was  held,  the  oonrt 
below  having  found  that  the  contract  was  per- 
formed on  the  part  of  the  contractor,  and 
there  being  evidence  to  sustain  the  finding, 
the  point  was  not  well  taken.  (Brady  v. 
Page,  59  Cal.  62.) 

Cited  90  Cal.  6. 
Extension  of  time.    See  post,  XV,  8. 

2.  Matariala  to  be  U$»d. 

844.  The  use  of  patented  material  in  ful- 
filling mnniciptd  contract  for  improving  a 
street  in  San  Francisco  does  not  avoid  an  as- 
sessment thereunder  in  a  case  where  it  is  not 
shown  that  the  contract  either  required  or 
prohibited  the  use  of  patented  materials. 
(i;unne  v.  Altschul,  67  Cal.  472.) 

846.  Assuming  that  the  use  of  patented 
materials  was  unauthorized  under  such  con- 
tract, the  ci  rcumstance  that  materials  marked 
as  patented  were  used  raises  no  presumption 
that  they  were  patented  in  a  case  where  the 
superintendent  of  streets  certifies  that  the 
work  was  properly  done.  (Dunne  v.  Altschul, 
67  Cal.  472.) 

Materials  to  be  used.    See  ante,  204. 

Contract  for  patented  pavement.  See  ante, 
XIV, «. 


3.  Faflm*  to  CompMe  Contract  in  Timo;  Ex- 
toaoioit  of  Timo. 

346.  The  provision  of  section  6  of  the  act  of 
March  18,  1885  (Stats.  1885,  p.  147).  which 
fixes  the  time  within  which  contracts  for 
street  improvements  shall  be  executed,  is 
mandatory,  and  not  merely  directory. 
(Ferine  v.  Forbush,  97  Cal.  305.) 

847.  The  failure  of  a  street  contractor  to 
complete  the  work  within  the  time  named  in 
the  contract  with  the  city  is  not  excused,  as 
acainst  a  lotowner  who  is  sued  to  foreclose 
the  lien  of  a  street  assessment,  by  the  neglect 
of  the  city  to  furnish  implements  for  the 
work  as  provided  in  the  specifications  of  the 
contract  for  the  work.  The  lotowner  is  not 
bound  by  such  contract,  and  his  liability 
arises  out  of  no  agreement,  express  or  im- 
plied,^ with  the  street  contractor ;  but  he  can 
qnestion  the  regularity  of  the  proceeding  re- 
sulting in  the  assessment  in  the  same  manner 
and  upon  the  same  principles  as  the  vididity 
of  a  tax  may  be  questioned.  (Heft  v.  Payne, 
97  Cal.  108.) 

348.  Owner  of  lot  is  not  estopped  from  con- 
testing foreclosure  of  lien  upon  the  lot,  upon 
the  ground  that  work  was  not  completed  in 
time,  by  reason  of  having  appealed  from  a 
first  assessment  and  warrant  upon  the  ground 
that  the_  work  was  not  satisfactorily  done, 
and  having  expressly  waived  all  objections 
upon  such  appeal  to  the  failure  of  the  con- 
tractor to  complete  the  work  in  time,  and 
having  represented  and  promised  that  when 
the  work  was  performed  to  the  satisfaction 
of  the  council,  no  further  objections  would 
be  made,  and  that  the  assessment  would  be 
paid,  in  reliance  upon  which  the  contractor 
completed  the  work  to  the  satisfaction  of  the 
council,  and  obtained  the  new  assessment 
sought  to  be  foreclosed.  (Heft  v.  Payne,  97 
Cal.  108.) 

349.  The  plaintiffs,  after  failing  to  com- 
plete certain  street  work  within  the  time 
limited  in  their  contract  with  the  city,  and 
after  a  refusal  of  the  council  to  extend  the 
time,  proceeded  with  and  completed  the 
work.  Held,  the  work  was  not  done  in  ac- 
cordance with  any  contract  with  the  council; 
and  payment  for  work  so  performed  could 
not  be  enforced  by  assessment  under  the 
charter.  Performance  of  the  work  for  which 
payment  is  sought  under  a  valid  contract  with 
the  city  is  one  of  the  prerequisites  to  the 
exercise  of  the  power  of  assessment,  (Mappa 
T.  Council  of  the  City  of  Los  Angeles,  61  Cal. 
309.) 

860.  The  provisions  of  the  statutes  of  1871- 
72,  i>age  809,  providing  for  extensions  of  time 
of  contracts  for  street  work,  entered  into  and 
became  a  part  of  a  contract  made  thereunder, 
and  are  not  affected  by  the  provisions  of  sec- 
tion 19  of  article  XI  of  the  new  constitution. 
Such  section  applies  only  to  contracts  made 
after  the  taking  effect  of  the  constitution. 
(Ede  V.  Knight,  93  Cal.  169.) 

351.  Since  the  amendments  to  the  Con- 
solidation Act  passed  in  1863,  the  board  of 
supervisors  of  San  Francisco  may  extend  the 
time  within  which  a  contract  to  perform  work 
on  a  street  is  to  be  performed.  (Taylor  t. 
Palmer,  31  Cal.  240.) 
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Cited  63  Oal.  620;  97  Csl.  Ill;  doabted  64 
C«I.  67. 

362.  Section  6  of  the  Oakland  street  law 
(StatB.  1863-64,  p.  133),  which  provides  that 
the  "marshal  shall  fix  the  time  lor  the  com- 
mencement of  the  work  under  all  contracts 
entered  into  by  him,  which  work  shall  be  pros- 
ecuted with  due  diligence  from  day  to  day 
thereafter 'to  completion,  and  may  extend  the 
time  BO  fixed  from  time  to  time,  under  the 
direction  of  the  citv  council,"  does  not  limit 
the  power  to  extend  time  merely  to  the  time 
fixed  for  the  commencement  of  the  work ;  and 
it  would  be  straining  the  maxim,  Expresrio 
unius,  etc.,  to  make  it  require  such  limitation 
of  power,  especially  when  the  grant  to  the 
marshal  and  council,  by  other  provisions 
of  the  charter  of  the  most  plenary  general 
powers  over  street  work,  clearly  includes  the 
power  to  extend  the  time  for  completion  of 
contracts  for  such  work.  (Oakland  Paving 
Co.  v.  Barstow,  79  Cal.  46.) 

363.  The  street  superintendent  of  San  Fran- 
cisco, under  the  Consolidation  Act,  has  power 
to  enlarge  the  time  for  completion  of  a  con- 
tract for  street  improvements  made  by  him, 
and  if  anj  property  owner  feels  aggrieved  by 
such  action  be  must  appeal  to  the  board  of 
supervisors,  or  he  will  be  deemed  to  have  ac- 
quiesced therein.  (Conlin  v.  Seamen,  22  Cal. 
646,  cited  22  Cal.  652,  79  Cal.  47,  49;  Houston 
v.  McKenna,  22  Cal.  550,  cited  79  Cal.  47,  49.) 

354.  Under  the  act  of  1872  (Stats.  1872,  p. 
807),  an  extension  of  time  for  the  perform- 
ance of  a  contract  for  a  street  improvement 
in  the  city  and  county  of  San  Francisco  must 
be  granted  within  the  life  of  the  contract  in 
order  to  be  valid.  (McVerry  v.  Boyd,  89  Cal. 
304.) 

Cited  93  Cal.  162. 

355.  Where  the  contract  time  for  the  com- 
pletion of  the  work  of  grading  a  street  in  the 
city  and  county  of  San  Francisco  has  been  ex- 
tended by  the  board  of  supervisors,  and  the 
extension  has  expired  without  the  work  being 
completed,  the  board  has  no  power  to  further 
extend  the  time  for  its  completion-  (Dough- 
erty V.  Coffin,  69  Cal.  454.) 

Cited  80  Cal,  6;  81  Cal.  163;  89  Cal.  319;  97 
Cal.  111. 

356.  Under  the  act  of  1872,  neither  the 
board  of  supervisors  of  the  city  and  county  of 
San  Francisco  nor  the  superintendent  of 
streets  possesses  the  power  to  grant  exten- 
sions of  time  for  the  performance  of  work  un- 
der a  street  contract  after  the  expiration  of 
the  time  limited  in  the  contract,  and  an  order 
granting  such  extension  is  void.  (Brock  v. 
Luning,  89  Cal.  316.) 

357.  Any  extension  of  time  for  the  perform- 
ance of  a  contract  for  a  street  improvement 
in  San  Francisco  made  after  the  expiration 
of  the  time  limited  in  the  contract,  whether 
by  order  of  the  board  of  supervisors  or  by  the 
superintendent  of  streets,  is  absolutely  void, 
not  only  as  respects  assessments  upon  abut- 
ting property  owners,  but  also  as  respects  the 
liability  of  the  citv  and  county  to  pay  for  the 
improvement.  Tne  statute  makes  time  of 
the  essence  of  contracts  for  street  work  in  all 
cases.  (Raisch  v.  City  and  (bounty  of  San 
Francisco,  80  Cal.  1.) 


Cited  89  Cal.  806,  319,  320;  00  Cal.  7 ;  97  Gal. 
111. 

368.  The  action  was  brought  to  foreclose  a 
street  assessment  lien  for  grading  Montgom- 
ery avenue,  in  the  city  and  county  of  San 
Francisco.  The  contract  under  which  the 
work  was  done  required  ita  completion  within 
sixty  days.  The  work  was  not  completed 
within  the  time,  and  subsequently  the  Doard 
of  supervisors  of  the  city  and  county  ex- 
tended the  time  for  its  completion.  Held, 
that  upon  the  failure  to  complete  the  work 
ynthin  the  time  required,  the  contract  ex- 
pired, and  the  board  of  supervisors  had  no 
jurisdiction  to  revive  or  validate  it.  (Fan- 
ning v.  Scbammel,  68  Cal.  428.) 

ated  69  Cal.  466;  80  Cal.  4;  89  C^al.  319;  00 
Cal.  7;  97  Cal.  14. 

369.  A  contract  havine  been  entered  into 
for  the  performance  of  work  in  grading  a 
street,  and  the  time  mentioned  in  the  con- 
tract tor  the  performance  of  the  work  having 
expired,  and  the  contractor  having  applied 
for  an  extension  of  the  time,  and  the  bnuxl  of 
supervisors,  having  refused  to  grant  such  ex- 
tension of  time,  subsequently  made  an  order 
for  the  extension  of  time,  held,  that  the  order 
was  unauthorized  and  void.  (Tumey  t. 
Dougherty,  63  Cal.  619.) 

C!ited  54  (5al.  57,  670;  97  Cal.  111. 

360.  Where  street  work  for  which  an  assess- 
ment is  made  is  not  completed  within  the 
time  fixed  by  the  contract,  and  the  order  of 
the  board  of  supervisors,  granting  an  exten- 
sion, is  not  made  until  after  the  expiration  of 
the  time  allowed  by  the  contract  for  its  com- 
pletion^ the  contractor  does  not  acquire  a 
valid  hen  upon  the  property,  and  a  sheriff's 
deed,  upon  a  foreclosure  of  such  lien,  vests 
no  title  in  the  purchaser.  (Brady  v.  Burke, 
90  Cal.  1.) 

361.  The  sixth  section  of  the  present  street 
law  of  San  Francisco  (Stats.  1871-72,  p.  808), 
requiring  the  superintendent  of  public  streets, 
upon  the  failure  of  a  contractor  to  complete 
his  work  before  the  expiration  of  the  contract 
time,  to  report  the  same  to  the  supervisors, 
and  the  supervisora  to  relet  the  work,  is  man- 
datonr,  and  excludes  the  exercise,  by  the 
board  or  superintendent,  of  any  power  to  ex* 
tend  the  time  for  completing  the  work  after 
the  expiration  of  the  contract  time,  or  of  an 
extension  ordered  during  the  running  of  the 
contract  time;  and  such  an  extension  is 
therefore  void.  (Beveridge  t.  Livingstone, 
64  Cal.  64. )  =  = 
Cited  '64  Cal.  570,  571 ;   68  Cal.  429;   69  Cal. 

466;  80  Cal.  4;  89  Cal.  306,  319;  90  Cal.  7: 
distinguished  93  Cal.  163. 

362.  There  can  be  no  valid  extension  of 
time  to  complete  a  contract  for  street  work 
after  the  time  for  its  performance  has  ex- 
pired, and  it  is  not  in  the  power  of  the  super- 
visora to  validate  a  void  assessment  for  such 
work  by  refusing  to  set  it  aside  as  invalid 
upon  appeal.  (Dougherty  v.  Nevada  Bank, 
81  Cal.  im 

363.  The  fact  that  an  extension  of  time 
on  a  street  contract  was  made  with  knowl- 
edge that  the  work  had  not  been  finished, 
and  that  upon  the  faith  thereof  the  con- 
tractor expended  money  in  good  bitb  to 
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complete  the  contract,  cannot  cnre  the  in- 
Talidity  of  the  exteneion.  No  void  act  of  a 
municipal  officer,  done  without  authoritv  of 
law,  can  be  cured  by  aid  of  the  doctrine  of  es- 
toppel. (Raisch  v.  City  and  County  of  San 
Francisco,  80  Cal.  1.) 
Cited  97  Cal.  111. 

364.  The  action  of  the  city  council  in  set- 
ting aside  an  assessment  and  a  warrant  issued 
by  the  street  commissioner  upon  bis  accept- 
ance of  the  street  work  done  under  a  con- 
tract therefor  with  the  city,  and  in  directing 
further  work  as  the  result  of  an  appeal  by  lot- 
owners,  does  not  operate  as  an  extension  of 
time  to  the  contractor  to  complete  the  work. 
(Heft  ▼.  Payne,  97  Cal.  108.) 

365.  The  act  of  March  19, 1878,  so  far  as  it 
attempts  to  revive  street  contract  which  has 
expired  because  not  completed  in  time,  and 
validate  an  assessment  for  struct  work  done 
under  it,  is  unconstitutional  and  void.  (Fan-, 
ning  V.  Schammel,  68  Cal.  428.) 

Cited  97  Cal.  111. 

366.  The  failure  of  the  superintendent  of 
streets  to  indorse  upon  the  original  contract 
an  extension  of  time  properly  granted  to  the 
contractors  by  the  board  of  supervisors,  or  to 
cause  the  resolution  of  extension  to  be  re- 
corded until  after  the  period  fixed  by  the 
contract,  does  not  render  the  extension  in- 
effectual.   (McVerry  v.  Boyd,  89  Cal.  304.) 

367.  The  provisions  of  section  7  of  the  stat- 
ute of  1871-72  providing  that  it  shall  be  the 
duty  of  the  superintendent  of  streets,  on  the 
passage  of  a  resolution  extending  the  time  of 
a  contract  for  street  work,  to  cause  the  same 
to  be  recorded,  and  to  specify  in  the  certifi- 
cate of  extension  the  number  of  the  resolu- 
tion granting  the  extension,  are  designed  for 
the  information  of  the  county  officers,  and 
are  merely  directory,  and  not  of  the  essence 
of  the  thing  required  to  be  done,  and  a  fail- 
ure of  such  officer  to  perform  them  will  not 
operate  to  the  prejudice  of  the  contractor. 
(Ede  T.  Knight,  93  Cal.  169.) 

368.  The  failure  of  the  superintendent  of 
streets  to  cause  the  resolution  of  extension  to 
be  recorded  during  the  life  of  the  contract 
does  not  render  the  extension  inefiectual. 
(Ede  V.  Knight,  93  Cal.  159.) 

Cited  96  Cal.  407. 

369.  The  fact  that  the  certificate  of  exten- 
sion stated  that  the  additional  time  was 
granted  in  accordance  with  a  resolution,  "Ko. 
14518,"  passed  upon  a  specified  day,  when  in 
fact  the  resolution  was  "No.  14519,''  does  not 
show  such  a  material  variance  as  will  render 
the  extension  of  time  ineffectual.  (Ede  v. 
Knight,  93  Cal.  159.) 

Extension  of  time  on  contract  entered  iato 
before  new  constitution.    See  ante,  260. 

4.  Reletting  Coatraet 

370.  When  the  person  who  has  contracted 
to  grade  a  street  in  the  city  of  San  Francisco 
fails  to  perform  the  work,  and  it  becomes 
necessary  or  expedient  to  relet  the  job,  the 
same  course  must  be  pursued  in  reletting 
which  is  prescribed  in  the  first  instance  by 
the  sixth  section  of  the  statute  in  relation  to 


the  improvement  of  streets  in  San  Francisco. 

(Meuser  v.  Risdon,  36  Cal.  239.) 

Cited  41  Cal.  601 ;  54  Cal.  669 ;  97  Cal.  110. 

371.  Each  proceeding  to  improve  a  street 
in  San  Francisco,  whether  in  relation  to  the 
first  contract  or  a  reletting  on  the  failure  of 
the  first  contractor  to  perform,  is  a  separate 
and  independent  proceeding,  and  must  stand 
or  fall  by  itself.  (Meuser  v.  Riadon,  36  Cal. 
239.) 

372.  In  case  of  such  reletting,  the  clerk  of 
the  board  of  supervisors,  as  such,  has  no 
power  to  give  the  notice  invitins  proposals 
for  the  work,  nor  does  the  origintj  resolution 
of  the  _  board  inviting  proposals  confer  such 
authority,  nor  can  the  hoard  confer  such  au- 
thority on  him  by  a  general  resolution  direct- 
ing him,  in  all  cases  where  contractors  fail  to 
Xierform,  to  readvertise  for  proposals.  (Meu- 
ser v.  Risdon,  36  Cal.  239.) 

873.  Where  the  contract  to  grade  the  street 
was  entered  into  for  a  certain  sum  per  cubic 
yard,  and  afterward,  without  any  request  of 
the  contractor,  another  resolution  of  inten- 
tion was  published,  resulting  in  a  second  con- 
tract with  the  same  contractor  for  a  larger 
sum  per  cubic  yard,  and  no  reason  appears 
for  letting  the  second  contract,  it  will  be  pre- 
sumed that  the  board  acted  regularly  in  effect- 
ing the  second  contract,  and  that  a  valid  and 
sufficient  reason  existed  for  its  action,  and  an 
assessment  against  the  owners  is  not  thereby 
invalidated.  (Spaulding  v.  North  San  Fran- 
cisco Homestead  etc.  Assn.,  87  Cal.  40.) 

374.  Under  the  statutes  regulating  street 
improvements  in  San  Francisco,  the  board  of 
supervisors  have  the  power  to  readvertise  for 
bids,  where  a  contractor  has  failed  to  perform 
the  work,  without  repeating  the  steps  neces- 
sary to  obtain  jurisdiction.  (Himmelmann 
V.  Oliver,  34  Cai.  246.) 

.  Failure  to  perform,  reletting  contract.  See 
ante,  342. 

Letting  second  contract,  remedy  by  appeal. 
See  ante,  XIV,  10. 

Provision  as  to  is  mandatory.  See  ante, 
861. 

5.  Fultillmtnt  of  Contract  and  Mecoptaaco  by 
Superintondent. 

375.  The  provisions  of  section  26  of  the  act 
of  April  1, 1872  (Stats.  1871-72,  p.  822),  con- 
cerning streets  in  San  Francisco,  requiring  an 
entry  of  the  due  performance  of  a  contract 
for  street  work  to  be  made  in  the  record  of 
the  superintendent,  are  directory  only,  and  a 
failure  to  comply  with  these  provisions  does 
not  invalidate  the  assessment.  (Brady  v. 
Bartlett,  56  Cal.  360.) 

Cited  93  Cal.  162, 163. 

376.  In  an  action  by  a  contractor  against 
the  owner  of  a  lot  in  San  Francisco  to  recover 
the  tax  assessed  on  the  same  for  work  done 
on  the  street  in  front  of  a  lot  under  a  contract 
with  the  superintendent  of  public  streets,  if 
the  contract  was  fulfilled  to  the  satisfaction 
of  the  superintendent,  the  defendant  cannot 
introduce  evidence  to  prove  that  the  work 
was  not  done  according  to  the  specifications 
of  the  contract  nor  in  accordance  with  the 
ordinance.  (Emery  v.  Bradford,  29  Cal.  75.) 
Cited  31  Cal.  248;  97  Cal.  110. 
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377.  An  error  in  determining  whether  street 
contractor  in  San  Francisco  had  fulfilled  his 
contract  is  not  a  jurisdictional  defect  which 
vitiates  an  assesBment  levied  on  a  lot  to  i>ay 
for  the  work  specified  in  the  contract. 
(Emery  v.  Bradford,  29  Cal.  75.) 

Cited  31  Cal.  256 ;  32  Cal.  278;  34  Cal.  320;  35 
Cal.  526;  38  Cal.  75. 

378.  The  assessment  and  warrant  attached 
are  prima  facie  evidence  that  work  on  a  street 
improvement  was  done  to  the  satisfaction 
of  the  superintendent.    The  superintendent 

.may  approve  the  work  upon  the  certificates  of 
the  city  surveyor  and  deputy  superintendent 
without  personal  insx>ection,  and  proof  of  lack 
of  personal  inspection  by  him  does  not  over- 
come the  proof  of  acceptance  from  those  cer- 
tificates showing  that  the  work  was  completed 
according  to  contract,  taken  in  connection 
with  the  personal  making  and  signing  of  the 
assessment,  diagram,  and  warrant  by  the 
superintendent.  (Jennings  v.  Le  Breton,  80 
CaTs.) 

379.  Under  section  12  of  the  act  of  April  1, 
1872,  if  the  contractor  for  a  street  improve- 
ment in  San  Francisco  fails  properly  to  com- 
plete the  work  according  to  contract,  and  the 
work  is  improperly  approved  or  accepted  by 
the  superintendent  of  streets  before  comple- 
tion, the  only  remedy  for  lotowners  assessed 
for  the  improvement  is  to  appeal  to  the  board 
of  supervisors.  (Jennings  v.  Le  Breton,  80 
Cal.  8.) 

CHted  87  Cal.  40;  89  Cal.  310;  93  Cal.  163. 

380.  The  remedy  of  an  owner  of  a  lot  in  San 
Francisco  assessed  for  work  on  a  street  in 
front  of  the  same,  if  dissatisfied  with  the  de- 
cision of  the  superintendent  of  public  streets 
that  the  contractor  has  fulfilled  his  contract, 
is  an  appeal  from  such  decision  to  the  board  of 
supervisors.  ( Emery  v.  Bradford,  29  Cal.  76. ) 
Cited  29  Cal.  131 ;  40  Cal.  520;  80  Cal.  11;  98 

Cal.  188;  97  Cal.  110. 

381.  The  owner  of  a  lot  sued  for  street  im- 
provements in  San  Francisco  cannot  show  in 
defense  that  the  contractor  did  not  perform 
the  work  according  to  his  contract,  if  the 
superintendent  of  streets  has  accepted  the 
work  as  completed.  His  remedy  is  an  appeal 
from  the  decision  of  the  superintendent  to 
the  board  of  supervisors.  (Cochran  v.  Colo 
lins,  29  Cal.  129.) 

382.  In  an  action  for  street  assessments  in 
San  Francisco,  the  admission  "  that  after  the 
completion  of  the  work  the  same  was  ac- 
cepted by  the  superintendent,  and  no  appeal 
from  the  decision  of  the  superintendent  in 
reference  thereto  was  taken  to  the  board  of 
supervisors,"  is  conclusive  of  the  case,  and 
judgment  should  be  given  for  plaintiff  with- 
out further  proof.  (Shepard  v.  McNeil,  38 
Cal.  72.) 

CSted  93  Cal.  188. 

Acceptance  by  superintendent,  effect  of. 
See  ante,  345. 

Parol  evidence  as  to  completion  of  street 
work.    See  Evidence,  384. 

6.  Liabilitf  of  City  or  Contractor  for  Bamagea 
Rooulting  from  Work. 

383.  Unless  imposed  by  statute  or  oivanic 
law,  no  liability  attaches  to  a  municipal  cor- 


poration for  oonseqaential  damages  to  ad- 
joining property,  resulting  from  a  street  im- 
provement done  byit  in  a  lawful  manner  and 
without  malice.  Under  such  circumstances, 
it  is  the  duty  of  adjoining  proprietors  to  pro- 
tect their  property.  (Beardon  v.  City  and 
Ckinnty  pf  San  Francisco,  66  Cal.  492.) 
Cited  67  Cal.  546;  85  Cal.  618,  619;  86  Cal. 
638;  8  Col.  406;  6  Wash.  40. 

384.  But  under  a  constitutional  provision 
that  "  private  property  shall  not  be  taken  or 
damaged  for  puolic  use,  without  just  compen- 
sation having  been  first  made  to  the  owner," 
a  municipal  corporation  is  liable  for  such 
special  consequential  damages  as  the  adjoin- 
ing proprietor  receives  over  and  above  the 
common  injury  to  the  other  abutters  on  the 
street,  or  toe  general  public.  (Beardon  v. 
City  and  Coonfy  of  San  Franciaoo,  66  Cal. 
492.) 

385.  The  act  of  April  S,  1876,  does  not  pro- 
vide a  mode  of  compensation  for  damages 
where  a  municipality  in  grading  a  street 
causes  one's  land  to  be  overaowed,  and  con- 
sequently the  party  injured  may  maintain  an 
ordinary  action  therefor  against  the  munici- 
pality. Such  action  is  not  barred  until  the 
expiration  of  three  years  from  the  time  the 
cause  of  action  accrued.  (<3onniff  v.  City 
and  County  of  San  Francisco,  67  Cal.  46.) 

386.  In  grading  Montgomery  avenue  under 
the  act  of  April  3, 1876,  the  city  and  county 
of  San  Francisco  had  no  authority  to  erect  an 
embankment  across  a  natural  watercourse  in 
■nch  a  manner  as  to  obstruct  the  natural  flow 
of  the  waters  therein,  and  cause  them  to  nm 
over  and  permanently  remain  on  the  land  of 
an  adioining  proprietor.  Such  conduct  is  a 
trespass  amounting  to  the  taking  of  the 
property  of  another.  The  former  constitu- 
tion of  California,  under  which  the  work  was 
done,  renders  void  all  l^islation  purporting 
to  authorise  such  a  proceeding.  (0>nniff  v. 
City  and  County  of  »ui  Francisco,  67  Cal.  45.) 
Cited  80  Cal.  843. 

387.  When  the  law  compels  the  corporation 
to  give  out  a  contract  for  grading  a  street  to 
the  lowest  bidder,  it  takes  away  from  the 
corporation  the  responsibility  arising  from 
the  acts  of  the  person  taking  the  contract. 
(James  v.  San  Francisco,  6  Cat.  628.) 

Cited  48  Cal.  214. 

388.  Where  a  party  was  injured  by  falling 
at  night  into  an  excavation  made  in  grading 
the  street  of  a  city,  owing  to  the  failure  to  put 
lights  or  guards  about  the  place,  the  con- 
tractor, and  not  the  dty,  is  liable  where  the 
city  is  compelled  to  let  out  the  contract  to  the 
lowest  bidder.  (James  T.  San  Francisco,  6 
Cal.  528.) 

889.  When  the  charter  of  a  dty  requires 
work  in  improving  streets  to  be  done  by 
contract,  or  by  the  owners  of  adjacent  lot^ 
the  city  is  not  liable  for  damages  sustained 
by  reason  of  the  negligence  of  the  contractor, 
or  owner  of  adjacent  lots,  in  performing  such 
work.  (Krause  v.  City  of  Sacramento,  48 
Cal.  221.) 

390.  When  the  charter  of  a  dty  requires 
work  in  the  improvement  of  streets  to  be 
done  by  contract,  or  by  the  owners  of  adjacent 
lots,  and  an  action  is  brought  against  the 
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city  for  an  injur;-  snetained  by  negligence  in 
the  v^ork  on  suuh  iraprovementa,  an  averment 
in  the  complaint  that  the  work  was  being 
done  at  the  instance  of  the  city  will  be  con- 
strued as  alleging  that  the  work  was  being 
done  as  the  charter  directed.  (Kraose  v. 
isacramento,  48  Cal.  221.) 

391.  A  city  has  the  right  to  raiae  the  grade 
of  a  street^  and  if  the  contractor  verfoiTus 
the  work  with  proper  care  and  skill,  ne  is  not 
responsible  for  any  damage  which  may  result 
to  the  contiguous  property.  (Shaw  v.  Crock- 
er, 42  Cal.  436.) 

Cited  68  Cal.  498,  600. 

392.  In  a  suit  against  a  contractor  for  dam- 
ages occasioned  to  contiguous  property  by 
raising  the  ^ade  of  a  street  under  a  city  con- 
tract, It  is  incumbent  upon  the  plaintifi  to 
show  that  the  work  was  performed  in  an  im- 
proper or  negligent  manner,  or  that  the  dam- 
age resulted  from  a  want  of  care  or  skill  on 
the  part  of  the  contractor  or  his  aervants. 
(Shaw  V.  Crocker,  42  Cal,  436.) 

393.  Negligence  or  want  of  skill  in  the  grad- 
ing of  a  street  by  a  contractor,  under  a  city 
contract,  will  not  be  presumed  nor  inferred 
from  the  mere  fact  of  damages,  but  must  be 
proved.    (Shaw  v.  Crocker,  42  Cal.  436.) 

394.  In  an  action  for  damages  alleged  to 
have  been  caused  to  plaintiff's  property  by 
the  negligence  of  the  defendant  in  prosecut- 
ing street  work  under  a  contract  with  the 
city,  where  the  defendant  denies  the  allega- 
tions of  negligence,  and  claims  that  the  opera- 
tions resulting  in  the  injury  were  justifiable 
and  unavoidable  in  the  prosecution  of  a  law- 
ful work,  and  the  jury  finds  in  favor  of  the 
plaintiff,  upon  the  ground  that  the  defendant 
was  negligent,  the  judgment  will  not  be  re- 
versed, if  there  is  evidence  tending  to  sup- 
port the  verdict,  and  there  are  no  errors  of 
law  in  the  instructions  of  the  court.  (Belle- 
garde  y.  San  Francisco  Bridge  Co.,  90  Cal. 
179.) 

Excavation,  flooding  from,  suflSciency  of 
complaint.    See  Negligence,  69. 

XYI.  Assessments. 
/.  SttttuiM  Goferning;  Effect  of  Hmtudintiit  of. 

396.  General  statutes  relating  to  street 
grades  and  improvements  in  San  Francisco, 
as  modified  by  the  act  of  April  1,  1878, 
governs  in  relation  to  the  assessment  for  the 
work  and  proceedings  prior  thereto.  (Jen- 
nings V.  Le  Roy,  63  Cal.  397.)  ' 

396.  The  act  of  April  4,  1870,  relative  to 
street  assessments  in  San  Francisco,  does 
not  apply  to  contracts  made  previous  to  the 
passage  of  that  act,  nor  to  the  remedies  for 
their  enforcement.  (Dyer  v.  Barstow,  63  Oal. 
81.) 

Cited  97  Oal.  110. 

397.  The  plaintiff,  in  November,  1860,  en- 
tered  into  a  contract  for  the  improvement  of 
streets  in  San  Francisco  under  the  law  of  1869, 
which  provided  that  for  payment  an  assess- 
ment should  be  levied  npon  the  adjacent  lots 
in  proportion  to  their  respective  values.  Be- 
fore the  completion  of  the  work  the  amenda- 
tory act  of  1861  was  passed,  providing  for  an 
assessment  in  payment  of  such  contracts  ac- 


cording to  the  street  frontage  of  each  lot. 
Held,  that  the  provisions  of  the  law  of  1869 
respecting  the  mode  of  assessment  was  part 
of  the  contract,  and  that  the  assessment, 
though  made  after  the  amendatory  act,  must 
be  in  the  mode  prescribed  by  the  old  law. 
(Houston  T.  McKenna,  22  Cal.  660.) 
Cited  8  Wash.  319. 

398.  The  Consolidation  Act  of  1866,  as 
amended  in  1869,  authorized  the  city  author- 
ities of  San  Francisco  to  enter  into  contracts 
with  individuals  for  grading  its  streets,  and 
provided  that  the  charges  under  the  contract 
should  be  borne  by  the  owners  of  the  adjacent 
lots.  Section  69  authorised  a  contractor, 
upon  the  completion  of  his  work,  to  sue  each 
delinquent  owner  for  the  amount  of  the  as- 
sessment. In  March^  1861,  a  contract  was 
entered  into  with  plaintiff  for  grading  a  cer- 
tain street,  and  the  work  under  it  was  com- 
pleted by  him  in  April.  May  18, 1861,  an  act 
was  passed  repealing  section  69.  In  August, 
1861,  plaintiff  commenced  the  present  action 
against  one  of  the  delinquent  owners  to  re- 
cover the  amount  assessed  against  bim. 
Held,  that  plaintiff's  right  to  maintain  the 
action  was  not  impaired  by  the  repealing  act ; 
that  the  r'gbt  to  sue  the  property  owners  was 
a  part  of  the  contract,  and  could  not  be  taken 
away  bv  legislation  subsequent  to  his  perform- 
ance of  the  work.  (Creighton  v.  Fragg,  21 
Cal.  116.) 

Statute  must  be  strictly  pursued.  See  post, 
XVI.  11. 

2.  Mature  of. 

399.  Word  "assessment"  is  employed  in 
the  constitution  to  represent  those  local  bur- 
dens imposed  by  municipal  corx>orationa  upon 
property  bordering  upon  an  improved  street, 
lor  the  purpose  of  paying  the  cost  of  the  im- 
provement, and  laid  with  reference  to  the 
benefit  the  property  is  supposed  to  receive 
from  the  expenditure  of  the  money.  (Tay- 
lor V.  Palmer,  31  Cal.  240.) 

Cited  68  Cal.  79;  92  Cal.  50;  96  Cal.  408;  97 
Cal.  111. 

400.  An  assessment  for  the  improvement  of 
streets  is  a  municipal  tax,  levied  by  the  cor- 
poration upon  the  property  adjacent  to  the 
street,  to  defray  the  expenses  of  the  improve- 
ment, and  no  demand  can  be  made  a  setoff 
against  it  tinless  expressly  so  authorised  bv 
statute.  (Himmelmann  v.  Spanagel,  89  Cal. 
389.) 

401.  Assessment  of  for  street  improvement 
is  a  tax.  (Whiting  v.  Quackenbush,  54  Cal. 
306  ) 

Cited  80  Cal.  16;  87  Gal.  220. 

402.  An  assessment  upon  the  different  lots 
fronting  on  a  street  in  a  city  in  proportion  to 
the  number  of  feet  frontage  of  each,  for  the 
purpose  of  raising  money  to  pay  the  expenses 
of  grading  the  street,  is  an  exercise  of  the 
sovereign  right  of  taxation,  and  not  of  the 
power  to  appropriate  private    property   to 

§ublic    use    under   the    right   of    eminent 
omain.    (Emery  t.  San  Francisco  (Has  Ck)., 
28  Cal.  346.) 
Cited  29  Cal.  123. 

403.  An  assessment  for  the  improTement 
of  a  street  in  a  city  is  a  mnnidpal  tax,  and  in 
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San  Francisco  the  property  owner  ig  not 
brought  into  relations  with  the  proceeding 
resulting  in  the  assessment,  until  the  tax  is 
levied,  which  is  when  the  assessnient  is  made 
and  issued.  (Hancock  v.  Whittemore,  50  Cat. 
622.) 

404.  The  lot  owner  is  not  held  liable  on 
the  theory  that  there  is  a  contract  between 
him  and  the  street  contractor.  The  assess- 
ment is  levied  and  collected  by  virtue  of  the 
sovereign  power  of  taxation,  and  its  validity 
depends  upon  the  same  general  principles  ap- 
plicable to  taxes  proper  levied  for  ordinary 

?;overnmental  purposes.      (Emery  v.  Brad- 
ord,  29  Cal.  75.) 

Cited  31  Cal.  474;  32  Cal.  279,  485:  86  Cal. 
244;  39  Cal.  392;  40  Cal.  526;  97  Cal.  110. 

405.  An  assessment  levied  by  a  municipal 
government  upon  lots  adjacent  to  a  street  to 
pay  for  improvements  made  on  the  street,  if 
held  to  be  a  tax,  cannot  be  maintained  be- 
cause it  lacks  the  constitutional  re<^uirement 
of  equality  and  uniformity.  (Creighton  t. 
Manaon,  27  Cal.  613.) 

Cited  28  Cal.  348. 

406.  An  assessment  for  street  work  in  the 
city  and  countv  of  San  Francisco,  under  the 
Consolidation  Act,  is  not  "  taxation,"  within 
the  meaning  of  the  thirteenth  section  of  arti- 
cle XI  of  the  constitution.  (Chambers  v. 
Satterlee,  40  Cal.  497.) 

Cited  40  Cal.  531 ;  57  Cal.  619. 

Taxation  and  assessment.   Seepost,  XVI,  8. 

Assessment  is  not  taxation.  See  Taxation, 
10. 

3.  Pow»r  io  Assess;  Equality  and  Uniformity  of. 

4ff7.  The  last  clause  of  section  8,  article  I, 
of  the  constitution,  which  provides  that  "  no 
profierty  shall  be  taken  for  public  use  with- 
out just  compensation,"  has  no  application 
to  ass3ssments  for  street  work  in  the  city  and 
oounty  of  San  Francisco,  under  the  Consolida- 
tion Act  as  amended  in  1862  and  1863. 
(Chambers  v.  Satterlee,  40  Cal.  497. ) 

408.  Legislature  cannot  by  direct  act  make 
assessment  within  an  incorporated  city. 
(Schumacker  v.  Toberman,  56  Cal.  508.) 

409.  Legislature  cannot  exercise  power  of 
assessment  in  an  incorporated  city,  out  may 
empower  the  municipal  authorities  to  do  so. 
(People  V.  Lynch,  51  Cal.  16.) 

410.  Constitution  does  not  prohibit  lens- 
lature,  or  municipal  authorities  acting  under 
authority  of  law,  from  imposing  assessments 
upon  lots  in  city  fronting  on  street  to  defray 
the  expenses  of  improvements  of  the  street  in 
the  nature  of  grading  and  plankintc.  (Emery 
V.  San  Francisco  Gas  Co.,  28  Cal.  346,  cited 
29  Cal.  82,  83,  95,  81  Cal.  250,  266,  474,  667, 
690,  32  Cal.  557,  40  Cal.  514,  64  Cal.  568,  s6 
Cal.  15,  12  C!ol.  596;  Emery  v.  Bradford,  29 
Cal.  75,  cited  31  Cal.  248.  34  Cal.  541,  40  Cal. 
614,  54  Cal.  568,  80  Cal.  15,  97  Cal.  110.) 

411.  It  is  from  state  only  that  a  munici- 
pality has  power  to  levy  an  assessment  on 

Sroperty  for  street  work ;  in  the  absence  of  a 
elevation  of  such  power,  its  efforts  in  that 
direction  would  be  fntile.  (Thomason  y. 
Buggies,  69  Cal.  465,  472. ) 

412.  Power  of  "assessment"  cannot  be  exer- 


cised as  independent  or  principal  power  like 
that  of  "  taxation,"  but  must  be  used  as  an 
incident  to  the  power  of  organising  munici- 
pal corporations.  (Taylor  y.  Palmer,  71  CaL 
240.) 

Cited  49  Cal.  549 ;  51  Cal.  20-24 ;  53  Cal.  45 ;  64 
Cal.  539;  56  Cal.  511 ;  80  Cal.  15. 

413.  Legislature  cannot  by  direct  act  make 
an  assessment  within  an  incorporated  city. 
(Schumacker  v.  Toberman,  66  Cal.  606.) 

414.  The  legislature  has  no  power  to  levy 
an  assessment  not  uniform  and  equal  in  an 
incorporated  city,  for  the  purpose  of  improv- 
ing a  street.     (Brady  V.  King,  63  Cal.  44.) 
Cited  64  Cal.  639;  67  Cal.  163. 

415.  The  legislature  has  not  the  power  to 
levy  an  assessment  not  uniform  and  equal 
upon  lots  fronting  on  a  street  in  an  incorpo- 
rated city,  for  the  purpose  of  improving  the 
street,  nor  can  it,  after  an  assessment  has  oeen 
made  by  the  municipal  authorities  for  such 
purpose  which  is  void  for  want  of  uniformity 
and  equality,  validate  it.  (People  v.  Lynch, 
51  Cal.  15.) 

Cited  62  Oal.  198;  53  Cal.  45;  54  Cal.  639;  66 
Cal.  511;  57  Cal.  153,  177;  64  Cal.  181,  620; 
67  Cal.  157;  68  Cal.  430;  72  Cal.  411;  73 
Cal.  89;  80  Cal.  16. 

416.  The  legislature  has  not  the  power  to 
charge  the  persons  who  reside  on  a  street  in 
a  citv  with  the  expenses  of  an  improvement 
on  that  street.  (Creighton  ▼.  Manson,  27 
Cal.  613.) 

Cited  29  Oal.  124. 

417.  For  the  expenses  of  street  improve- 
ments, it  is  competent  for  the  legislature  to 
provide,  either  by  general  taxation  upon  the 
property  of  all  the  inhabitants  of  the  county 
or  town  in  which  they  are  made^  or  upon 

groperty  adjacent  thereto  and  specially  bene- 
ted  thereby.    (Burnett  ▼.  Sacramento  City, 
12  Cal.  76.) 

Cited  28  Cal  362,  361 ;  40  Cal.  614 ;  67  Oal.  519 ; 
92  Cal.  325;  2  Or.  158. 

418.  Assessment  for  improvements  mast  be 
levied  with  equality  and  uniformity.  Bat 
if  it  be  so  levied  under  a  system  which  ap- 
portions it  with  reference  to  the  number  of 
feet  fronting  on  the  improvement,  or  by  any 
other  standard  which  will  approximate 
equality  and  uniformity,  it  is  not  void. 
(Whiting  V.  Quackenbush,  64  Cal.  306.) 
Cited  80  Cal.  16;  87  Cal.  220. 

419.  The  provision  of  the  charter  of  Sacra- 
mento authorising  the  street  improvements 
and  the  mode  and  manner  of  the  assessment 
is  not  in  conflict  with  the  thirteenth  section 
of  article  XI  of  the  constitution  of  this  state 
providing  that  taxation  shall  be  equal  and 
uniform.  (Burnett  v.  Sacramento  City,  12 
Cal.  76.) 

420.  That  section  provides  for  equality  and 
uniformity  of  taxation  upon  property,  but  ap- 
plies only  to  that  charge  or  imposition  upon 
property  which  it  is  necessary  to  levy  to  raise 
funds  to  defray  the  expenses  of  the  govern- 
ment of  the  state,  or  of  some  county  or  town. 
It  has  no  reference  to  special  assessments  for 
local  improvements,  bv  which  individual  par- 
ties are  chiefly  benefited  in  the  increased 
value  of  their  property,  and  in  which  the 
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public  is  only  to  a  limited  extent  interested. 
(Burnett  v.  Sacramento  City,  12  Cal.  7(>.} 
Cited  47  Cal.  234. 

Uniformity  and  equality  of.   See  ante,  403 ; 
post,  464. 

For  widening  streets.    See  ante,  X. 

Assessment  in  Sacramento.  See  Sacra- 
mento, 13. 

4.  Bxttttt  9f  Powtr  of. 

421.  Wben  a  statute  for  opening  a  street  in 
a  city  provides  that,  to  pay  the  damages  and 
expenses  incurred  thereby,  an  assessment 
sball  be  levied  on  the  lots  benefited  "  accord- 
ing to  the  enhanced  value  of  the  respective 
parcels  of  lands  as  fixed  "  in  a  report  of  a 
t)oard  of  public  works,  the  assessment  must 
be  limited  to  the  increased  value  of  dhch  lot 
caused  by  the  improvement,  and  must  not  in- 
clude the  value  of  the  lot  without  the  im- 
provement. (People  ex  rel.  Doyle  v.  A  ustin, 
47  Cal.  353.) 

422.  If,  under  the  power  to  take  private 
property  for  public  uses  upon  making  a  just 
compensation  therefor,  the  legislature  pos- 
sesses the  power  to  levy  an  assessment  upon 
lots  in  a  city  adjacent  to  a  street  to  pay  for 
improvements  made  on  the  street,  the  assess- 
ment cannot  exceed  the  value  of  the  benefit 
conferred  on  the  lot  or  its  owner  by  the  im- 
provement, and  can  be  enforced  only  by  pro- 
ceedings to  subject  the  lot  to  a  sale  in  dis- 
charge of  the  hen.  (Creigbton  v.  Manson, 
27  Cal.  613.) 

Cited  72  Cal.  441. 

423.  Under  the  act  of  1885  in  relation  to 
street  improvements,  a  lot  cannot  be  charged 
for  work  called  for  by  one  resolution  of  inten- 
tion and  order  in  a  greater  sum  than  one-half 
the  value  of  such  lot  upon  the  preceding  as- 
sessment-roll for  municipal  purposes:  and  it 
makes  no  difference  that  the  work  called  for 
by  the  resolution  and  order  is  split  up  into 
separate  contracts  and  assessments.  (Kreling 
V.  Muller,86Cal.  466.) 

Cited  99  (;al.  298. 

424.  Under  the  street  law  of  1885  (Stats. 
1885,  p.  147),  a  lot  liable  to  an  assessment  for 
street  work  may  be  held  to  the  extent  of  one- 
half  its  assessed  value  for  any  single  assess- 
ment for  such  work,  regardless  of  the  fact 
that  it  has  already,  during  the  same  tax  year, 
been  assessed  for  other  work.  (Warren  v. 
Poetel,  99Cal.  294.) 

425.  Property  not  benefited  by  an  improve- 
ment cannot  be  subjected  to  an  assessment 
for  it.    (Taylor  v.  Palmer,  31  Cal.  240. ) 

426.  A  tax  upon  specific  property,  to  pay  the 
expense  of  opening  and  grading  a  street,  can 
be  supported  only  upon  the  ground  that  the 
property  taxed  is  benefited  by  <^e  improve- 
ment. (Matter  of  Market  Street,  49  Cal. 
546.) 

427.  In  an  action  to  recover  an  assessment 
under  the  act  of  April  1, 1872,  it  is  immaterial 
whether  the  lot  sought  to  be  charged  was 
benefited  by  the  work  done.  (Whiting  v. 
Townsend,  67  Cal.  616.) 

Cited  80  Cal.  16. 

Objection  to  because  improvement  not 
beneficial.    See  ante,  184. 

428.  Assessment  cannot  be  laid  on  lot  or  its 


owner  when  lot  has  received  only  injury  by 
the  work  on  the  street  for  which  the  assess- 
ment is  levied.  (Creigbton  v.  Manson,  27 
Cal.  613.) 

5.  Oirty  of  Superintondent  in  Ktlathn  to:  Juria- 
diction  of. 

429.  If  superintendent  "originally"  fails  to 
authenticate  his  record  by  bis  ofiJcial  signa- 
ture, it  is  his  duty  afterward  to  make  a  valid 
assessment.    (Shepard  y.  McNeil,  38  Cal.  73. ) 

430.  By  the  legislative  acta  of  1862  and 
1863,  concerning  street  improvements  in  San 
Francisco,  it  is  made  the  duty  of  the  superin- 
tendent of  streets,  in  the  first  instance,  to 
make  the  assessment  for  street  improve- 
ments, and  deliver  the  same,  with  a  warrant 
attached,  to  the  contractor,  authorizing  him 
to  collect  the  money  from  the  owners  of  the 
lots  liable  therefor.  (Smith  v.  Cofran,  84 
Ca).  310.) 

431.  It  is  the  duty_  of  the  superintendent  of 
streets  of  San  Francisco,  after  the  fulfillment 
of  a  contract  to  improve  the  same,  to  make  an 
assessment  on  the  lots  to  cover  the  sum  due 
for  the  work,  and  then  to  issue  a  warrant 
thereon.  No  time  is  limited  within  which 
the  assessment  must  be  made,  nor  is  the  fact 
that  a  void  assessment  has  already  been  made 
an  excuse  for  not  making  a  valid  one.  (Him- 
melmann  v.  Cofran,  36  Cal.  411.) 

Cited  38  Cal.  76;  54  Cal.  487;  69  Cal.  640;  76 
Cal.  547 ;  13  Or.  264,  269 ;  6  Wash.  321, 

432.  An  abortive  attempt  to  make  a  valid 
street  assessment  does  not  exhaust  the  power 
of  the  superintendent,  nor  does  it  constitute 
a  good  defense  to  an  application  for  a  mandate 
to  require  the  superintendent  to  make  an  as- 
sessement  in  the  mode  prescribed  by  law. 
(Himmelmann  v.  Cofran,  36  ()al.  411.) 

433.  Laying  the  venue  in  the  caption  of  a 
street  assessment,  by  inserting  the  words 
"state  of  California,  city  and  county  of  San 
Francisco,  ss,"  is  sufficient  to  show  that  the 
property  sought  to  be  charged  is  within  the 
jurisdiction  of  the  superintendent  of  streets  of 
that  city  and  county.  (Whiting  y.  Quacken- 
bush,  64  Cal.  306.) 

Compelling  superintendent  to  make  new 
assessment.    See  Mandamus,  II,  12, 1. 

8.  Aaaoaamoirt  in  Oold  Coin 

434.  A  tax  due  for  an  assessment  for  im- 
proving a  street  in  Oakland  majr  be  assessed 
upon  a  gold  basis  and  collected  in  gold  coin. 
(Beaudry  v,  Valdea,  32  Cal,  269.) 

7   To  Wliom  Proporty  to  bo  Aaaotaod. 

486.  If  the  superintendent  of  public  streets 
and  highways  in  San  Francisco,  in  assessing 
a  lot  for  improvements  on  the  street  on  which 
the  lot  fronts,  makes  the  assessment  to  a  de- 
ceased person,  the  assessment  is  void.  (Smith 
V.  Davis,  30  Cal.  636.) 

436.  Assessments  for  improvement  of  streets 
in  Sacramento  are  required  to  be  listed  to 
the  owner,  if  known ;  if  not  known,  to  him 
as  "  unknown  owner."  (Mayo  t.  Ah  Loy,  82 
Cal.  477.) 

437.  Assessments  on  lots  for  street  improve- 
ments, in  the  city  of  San  Ftancisco,  to  be 
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valid,  must  be  made  to  the  true  owner,  if 
known;  and  if  not,  to  "owners  unknown." 
(Himmelmann  y.  Steiner,  38  Cal.  176,  cited 
39  Cal.  392,  40  Cal.  209,  tO  Cal.  654,  69  Cal. 
609,  611 ;  Taylor  V.  Donner,  31  Cal.  480,  cited 
32  Cal.  332,  38  Cal.  179,  97  Cal.  674.) 

438.  It  is  the  daty  of  the  superintendent  of 
streets,  if,  upon  reasonable  inquiry,  he  enter- 
tains doubts  about  the  owneranip  of  property 
to  be  affected  by  the  assessment,  to  assess  it 
to  "owners  unknown."  (Himmelmann  y. 
Steiner,  38  Cal.  176.) 

439.  The  superintendent  of  streets  of  San 
Francisco,  unless  he  is  satisfied  beyond  all 
doubt  as  to  the  ownership  of  a  lot,  may  assess 
it  to  "unknown  owner"  (and  it  is  almost  im- 
possible to  show  that  he  did  know  the 
owner),  and  when  the  assessment  is  made  to 
"  unknown  owner,"  payment  of  an  assess- 
ment on  it  for  improving  the  street  may  be 
demanded  publicly  on  the  premises.  (Him- 
melmann V.  Uoadley,  44  Cal.  213.) 

_  440.  An  assessment  on  a  lot  in  San  Fran- 
cisco for  street  improvements  must  be  made 
to  the  owner,  if  known,  and  if  not  known, 
the  word  "unknown"  must  be  written  oppo- 
site the  number  of  the  lot  and  the  amount  of 
the  assessment.  (Smith  v.  Davis,  30Cal.536.) 
Cited  31  Cal.  481,  482;  34  Cal.  314,  320;  38 
Cal.  180;  44  Cal.  227,  279:  53  Cal.  667;  64 
Cal.  623;  66  Cal.  21;  90  Cal.  465. 

441.  Among  other  essential  things,  the  stat- 
ute requires  the  asessment  to  show  the  name 
of  the  owner  of  each  lot  or  portion  of  a  lot,  if 
known  to  the  superintendent  making  such  as- 
sessment ;  and  if  unknown  to  him,  the  word 
"unknown"  shall  be  written  opposite  the 
number  of  the  lot.  There  is  no  authortv  for 
making  an  assessment  strictly  in  rem  witnout 
reference  to  the  owners  of  lots,  either  known 
or  unknown^  nor  without  showing  a  compli- 
ance with  said  requirements  in  respect  to  the 
names  of  lot  owners ;  and  any  lot,  the  owner 
of  which  is  not  designated  in  the  assessment 
either  by  name  or  as  "unknown,"  will  be  un- 
aSei'ted  by  it,  as  will,  also,  the  owner  him- 
self, because  not  made  a  party  to  the  assess- 
ment. (Smith  v.  Cofran,  34  Cal.  310.) 
Cited  38  Cal.  180;  18  Or.  261. 

442.  With  respect  to  such  owner,  not  made 
a  party  to  the  assessment,  it  is  no  assess- 
ment ;  and  this,  whether  as.  in  case  no  appeal 
be  taken,  the  failure  to  make  the  proper  en- 
try of  his  name,  or  of  the  word  "  unknown" 
on  the  assessment  was  the  neglect  alone  of  the 
superintendent  of  streets ;  or  in  case  of  such 
appeal,  of  the  board  of  supervisors.  In  either 
case,  such  owner  and  his  property  are  abso- 
lutely unafiected  by  the  assessment,  and  he 
is  under  no  obligation  to  take  any  steps,  by 
appeal  or  otherwise,  to  avoid  incurring  per- 
sonal liability  or  the  encumbrance  of  his  prop- 
erty by  way  of  lien  for  such  assessment. 
(Smith  V.  Cofran,  34  Cal.  310.) 

443.  The  word  "unknown"  written  in  the 
assessment  opposite  the  number  of  the  lot  is 
sufficient  to  snow  that  the  name  of  the  owner 
was  unknown  to  the  superintendent  of  streets, 
and  is  an  exact  compliance  with  the  statute 
in  that  respect.  (Hughes  y.  Beis,  40  Cal. 
266.) 

Cited  40  Cal.  618,  626. 


444.  In  an  action  to  enforce  a  lien  for  a 
street  assessment  on  lots  in  Stockton,  alleged 
in  the  complaint  to  have  been  the  property  of 
the  defendant  at  the  date  of  the  assessment, 
it  appeared  from  the  asessment  list  offered  in 
evidenoe  that  the  lots  were  amessed  to  "Shu- 
bal  Dunham  and  unknown."  Held,  the  as- 
sessment was  void,  and  the  ruling  of  theconrt 
in  excluding  it  from  the  evidence  correct. 
{City  of  Stockton  v.  Dunham,  69  Cal.  608.) 

446.  The  statute  prescribing  the  mode  of 
making  assessments  does  not  require  the 
superintendent  to  act  upon  presumption  or 
probabilities,  nor  upon  impfied  or  express 
notice  of  the  existence  of  facts,  in  his  deter* 
mination  of  the  question  of  ownership; 
neither^  does  it  require  that  he  shall  under- 
take to  determine  the  question  of  ownership 
as  between  different  parties  or  claimants. 
When,  from  any  cause,  a  rational  doubt  may 
exist  as  to  the  fact  of  ownership,  he  cannot, 
in  the  sense  of  the  statute,  be  held  to  know 
the  fact,  and  then  he  is  authorised,  and  re- 
quired, to  assess  the  premises  to  owner  "  un- 
known," and  to  leave  the  risk  and  responsi- 
bility of  ascertaining  the  party  who  holds  the 
legal  title  to  the  party  interested  in  collect- 
ing the  assessment  by  an  enforcement  of  the 
lien.      (Himmelmann  v.  Steiner,  88  Cal.  17.) 

446.  An  assessment  on  property  for  street 
work,  made  by  superintendent  of  streets,  to 
"  unknown  owners,"  amounts  to  an  official 
certificate  by  the  proper  officer  that  the 
owner  of  the  particular  lot  designated  was 
unknown  to  him.  The  certificate  is  conclo- 
sive  of  the  truth  of  the  fact  so  certi^ed,  and 
cannot  be  collaterally  called  in  question  in  an 
action  brought  upon  the  assessment.  (Cham- 
bers V.  Satteriee,  40  Cal.  497.) 

Cited  93  Cal.  163. 

447.  If  lot  is  assessed  for  street  improve- 
ment to  person  by  name,  and  not  to  unknown 
owners,  the  contractor  cannot  recover  Judg- 
ment against  another  person  for  the  assess- 
ment. (Blatner  v.  Da-ns,  32  Cal.  328.) 
Cited  53  Cal.  667;  54  Cal.  623;  66  Cal.  21. 

448.  An  assessment  on  a  lot  in  San  Fran- 
cisco for  a  street  improvement,  made  to  a  per- 
son by  name,  is  an  assessment  to  bira  aa 
owner.  Such  assessment,  to  be  valid,  must 
be  made  to  the  owner,  if  known.  (Blatner  v. 
Davis,  32  Cal.  328.) 

449.  When  assessment  for  street  improve- 
ments is  made  to  person  as  owner,  it  creates 
no  liability  against  any  other  person,  and  not 
against  him  unless  he  is  the  owner.  (Taylor 
v.  Donner,  31  Cal.  480.) 

460.  In  a  proceeding  for  the  improvement 
of  streets  in  San  Francisco  by  contract,  onder 
the  regulations  of  the  Consolidation  Act,  the 
liability  of  the  real  owner  is  not  released  or 
a&ectea  by  an  erroneous  assessment  of  the 
tax  upon  his  property  to  another  person. 
(Conlm  y.  Seamen,  22  Cal.  646.) 
Cited  29  Cal.  87;  distinguished  SO  Cal.  638; 

32  Cal.  487. 

451.  In  an  action  to  enforce  a  lien  for  a  street 
assessment  alleged  in  the  complaint  to  be  the 
property  of  the  defendant  at  the  date  of  the 
assessment,  it  appeared  from  the  assessment 
list  offered  in  eviaenoe  that  the  lots  were  as- 
sessed to  "  S.  Dunham  or  owner" ;  it  was  held 
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the  asaeflflment  did  not  complr  with  the  stat- 
otea.     (City  of  Stockton  v.  Dunham,  69  Cal. 

8.  Dtaeiiption  of  Proptrtf  and  Oiagrwu, 

462.  An  aBsessment  for  improving  a  street 
in  Sui  Francisco  must  contain  a  description 
of  the  property  assessed.  (Himmelmann  v. 
Cabn,  49Cal.  2S5.) 

463.  The  assessment  mast  show  the  locality 
of  the  street  assesBed,  and  if  a  diagram  is  used 
it'  must  contain  such  references  as  will  en> 
able  the  description  of  the  premises  to  be  un- 
derstood. (San  Francisco  y.  Quackenbush, 
63  Cal.  52.) 

Cited  64  Cal.  810;  65  Cal.  289. 

454.  The  assessment  was  held  to  be  invalid 
as  to  one  of  the  lots,  for  the  reason  that  the 
provisions  of  the  statute  requiring  each  lot  or 
portion  of  lot  to  be  numbered  and  the  front- 
age shown  were  not  complied  with.  The  lot 
was  numbered,  but  portions  thereof  assessed 
for  work  done  on  the  street  crossings  were  not 
nambered  either  in  the  assessment  or  on  the 
diagram  nor  did  the  diagram  show  the  num- 
ber of  feet  frontage  of  the  portions  so  assessed. 
(Dyer  y.  Harrison,  63  Cal.  447.J 

466.  A  diagram  of  street  work  attached  to 
an  assessment  therefor  is  onlv  auxiliary  to 
the  assessment,  and  if  it  exhibits  the  street 
npon  which  the  work  was  done  and  also  de- 
lineates the  several  lots  assessed,  and  shows 
that  each  of  the  lots  assessed  fronts  upon 
such  street  and  that  its  location  is  within  the 
territory  liable  to  be  assessed  for  the  work 
done,  it  sufficiently  complies  with  the  statute, 
and  IS  not  required  to  show  the  location  of  the 
particular  portion  of  the  street  in  which  the 
work  was  done.  (McDonald  v.  Conniff,  99 
Oal.  386.) 

4fid.  A  street  assessment  which  gives  the 
number  of  the  lot  assessed,  and  refers  to  the 
ditnram  for  a  further  description,  is  sufficient, 
so  lar  as  the  designation  of  the  property  is 
concerned,  if  the  two  documents,  taken  to- 
gether, show  a  clear  description  of  the  prop- 
erty. (Fde  y.  Knight,  93  Cal.  169. ) 
ated  96  Cal.  407. 

457.  An  assessment  for  grading  a  street  in 
San  Francisco,  which  gives  the  number  of  the 
lots  to-be  assessed  as  shown  upon  a  diagram 
attached  to  the  assessment,  and  the  frontage 
of  each  lot,  and  refers  to  the  diagram  for 
further  description,  sufficiently  describes  the 
property  to  be  assessed.  (Hughes  t.  Reis,  40 
Cal.  255.) 

Cited  93  Cal.  163. 

458.  The  description  in  an  assessment  for  a 
street  improvement  may  be  made  by  a  dia- 
gram ;  and  in  such  diagram  the  point  of  a 
scroll  is  as  competent  as  the  barb  ot  an  arrow 
to  denote  nortn.  Accordingly,  where  the 
diagram  in  such  an  assessment  exhibited  the 
streets  on  which  the  work  had  been  done, 
the  lot  itself  aa  designated  by  its  number,  the 
number  of  its  feet  front  on  the  street,  and  the 
depths  of  its  side  lines,  and  also  a  scroll  desig- 
nating the  direction  of  the  street,  held,  that 
the  description  was  sufficient.  (Whiting  v. 
Qnackenbush,  54  Cal.  306,  cited  68  Cal.  629, 
60  Cal.  55:  WUliams  y.  McDonald,  58  Cal. 
527.) 

Cal.  mam.  Vol.  m.— 170 


459.  The  fact  that  no  separate  diagram  was 
made  showing  the  lot  assessed  for  work  done 
on  the  street  crossing  could  only  prejudice 
the  contractor,  and  would  not  injure  or  preju- 
dice the  owner  of  the  lot  which  should  have 
been  charged  with  such  work,  but  was  only 
charged  in  fact  with  work  done  along  the 
street,  it  appearing  that  all  the  work  called 
for  in  the  contract  had  been  duly  and  fully 
performed.  (Ede  v.  Knight.  93  Cfal.  159.) 
Cited  96  Cal.  407. 

460.  Under  the  San  Francisco  street  assess- 
ment law,  the  assessment  and  diagram,  as 
recorded,  most  show  in  what  direction  the 
streets  run.  (Norton  y.  Courtney,  53  Cal. 
690.) 

Cited  54  Cal.  310;  87  Cal.  210,  220. 

461.  A  diagram  for  a  street  assessment  in 
San  Francisco  is  sufficient  if  it  correctly  ex- 
hibits the  street  and  street  crossings  on 
which  work  has  been  done,  and  shows  the 
number  of  front  feet  assessed  for  work  con- 
tracted for  and  performed,  and  the  relative 
location  of  each  lot  or  portion  of  a  lot  to  the 
work  done.  (Dorland  v.  McGlynn,  47  Cal. 
47.) 

Absence  of  arrow  or  scroll  in  the  diagram 
is  immaterial.    See  Judicial  Notice,  52. 

9.  Apportionmtat  of;  Space  Formed  by  Junction 
of  Streets. 

462.  It  rests  in  discretion  of  legislature  to 
say  upon  what  principle  tho  assessment  on 
lots  fronting  on  a  street,  to  pay  for  improve- 
ments on  the  street,  shall  be  apportioned 
among  the  lots.  (Emery  v.  San  Francisco 
Gas  (%.,  28  Cal.  845.) 

Cited  32  Cal.  486 ;  86  Cal.  244 ;  89  Cal.  392 ;  60 

Cal.  654. 
_  463.  A  street  assessment  may  be  appor- 
tioned to  frontage  of  the  land  assessed  on  the 
improvement,    without  other   reference   to 
benefits.    (Jennings  y.  Le  Breton,  80  Cal.  8.) 

464.  An  assessment  made  upon  lots  front- 
ing on  a  street  in  a  city  for  the  purpose  of  im- 
proving a  street  may  be  apportioned  by  refer- 
ence to  the  number  of  front  feet  on  the  street, 
or  any  other  standard  which  will  approximate 
equality;  yet,_  whatever  standard  is  adopted, 
it  mnst  be  levied  with  uniformity  and  equal- 
ity.   (People  y.  Lynch,  61  Cal.  15. ) 

Cited  64  Cal.  310;  57  Cal.  519;  68  Cal.  448:  76 
Cal.  811,  822;  86  Cal.  49. 

465.  San  Francisco  street  law  does  not  pro- 
vide that  each  lot  in  district  assessed  snail 
pay  for  the  work  done  in  front  of  it.  (Dig- 
gins  V.  Brown,  76  Cal.  818.) 

Cited  86  Cal.  49. 

466.  Where  the  board  of  supervisors  order 
"  that  plank  sidewalks  be  constructed  on  Olive 
avenue  between  Lagnnaand  Bucbanan  streets 
where  not  already  constructed,  and  that  the 
roadway  be  macadamized  where  not  already 
done,"  the  district  to  be  assessed  is  the  block 
between  the  streets  mentioned,  subject  to  the 
provision  of  subdivision  10  of  section  8  of  the 
Consolidation  Act  ae  to  work  done  on  one  side 
of  the  center  line  of  the  street.  (Diggins  v. 
Brown,  76  Cal.  318.) 

^  467.  If,  at  the  time  a  contract  in  San  Fran- 
cisco is  regularly  let  to  improve  a  street,  a  lot 
fronting  on  the  same  ia  owned  as  one  lot,  the 
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owner  cannot,  by  selling  a  part  of  it  before 
the  asseBsment  is  made,  prevent  the  whole  of 
it  from  being  assessed  as  one  lot  to  pay  the 
cost;  and  cannot,  by  sach  sale,  prevent  the 
contractor  from  having  a  lien  on  the  whole 
lot  for  such  asaessment,  even  if  the  part  sold 
extends  along  the  entire  front  next  to  the 
street.  Sach  lien  attaches  to  the  whole  lot, 
into  whosesoever  hands  it  may  go.  (Dough- 
erty V.  Miller,  36  Cal.  83.) 

468.  If,  at  the  time  the  board  of  supervisors 
of  San  Francisco  acquire  jurisdiction  to  im- 
prove a  street,  and  when  the  contract  is  en- 
tered into,  any  part  of  the  land  fronting  on  the 
street  to  be  improved  constitutes  one  lot, 
the  contractor  is  entitled  to  have  the  cost  of 
the  improvement  made  opposite  the  lot  as- 
sessed on  the  whole  of  the  same  in  one  as- 
sessment ;  and  no  subsequent  change  in  cut- 
ting up  the  lot  b^  selling  parts  of  ttie  same 
can  defeat  that  right.  (Dougherty  v.  Miller, 
36  Cal.  83.) 

469.  The' jurisdiction  of  the  board  of  super- 
visors of  San  Francisco  to  improve  a  street 
and  render  a  lot  fronting  on  the  same  liable 
for  an  assessment  for  the  cost  of  such  im- 
provement, when  it  once  attaches,  extends  to 
the  whole  lot  through  all  the  subsequent 
proceedings,  although  it  mav  afterward,  and 
before  the  assessment  ia  made,  be  divided  bv 
sales  to  different  parties.  (Dougherty  v.  Mil- 
ler, 36  Cal.  83.) 

470.  That  part  of  section  37  of  the  Con- 
solidation Act  of  San  Francisco  which  speaks 
of  a  "  space  formed  by  the  junction  of  two 
streets  terminating  at  same  point,"  does  not 
mean  a  space  formed  by  the  intersection  of 
two  streets,  or  the  space  formed  where  one 
street  intersects  and  stops  at  another  street 
which  continues  on — as  where  Batterv  inter- 
sects and  stops  at  Market  street ;  and  for  re- 
pairs to  such  space  all  the  lots  in  the  block 
adjoining  the  space  cannot  be  assessed — the 
latter  part  of  section  37  not  applying  to  such 
a  case,  and  the  provision  therein  for  assessing 
all  the  lots  where  the  streets  are  not  parallel, 
and  hence  the  blocks  are  of  irr^ular  shape, 
being  inapplicable.  (Bassett  v.  Enwright,  19 
Cal.  636.) 

471.  For  repairs  to  the  space  formed  by  the 
intersection  of  Battery  and  Market  streets, 
the  (Consolidation  Act  makes  no  provision,  un- 
less the  expenses  of  such  repairs  could  be 
charged  as  local  repairs,  under  section  66, 
solely  upon  the  lots  on  the  south  side  of  Mar- 
ket street;  and  this  question  is  not  raised. 
(Bassett  v.  Enwright,  19  Cal.  636.) 

472.  The  act  of  April  1, 1872,  providing  for 
street  work  in  the  city  and  county  of  San 
Francisco,  contains  no  provision  for  an  assess- 
ment for  work  done  on  the  si>aceB  included 
within  the  intersections  of  Monteomery 
avenue  and  other  streets.  (Kelly  v.  Luning, 
76  Cal.  809.) 

Cited  82  Gal.  12. 

473.  Under  the  act  of  1889  (Stats.  1889,  p. 
157),  the  city  council  has  authority  in  certain 
cases  to  order  the  improvement  of  only  a  por- 
tion of  street  lying  between  two  main  street 
crossings,  and  when  so  ordered,  the  assess- 
ment tnerefor  must  be  upon  only  the  lots 
which  front  on  the  portions  of  the  work  or- 


dered, and  an  assessment  for  work  done  un- 
der such  order  is  not  void  upon  its  face  be- 
cause only  a  part  of  the  lots  on  the  street  on 
which  the  work  is  to  be  done  are  assessed 
therefor.  (McDonald  v.  C^nniff,  99  Cal.  386. ) 
Apportionment  of  assessment  for  opening 
street.    See  ante,  101. 

fO.  MuthMtieation  and  Keeon/ing  of. 

474.  The  proper  mode  for  antbenticatins 
the  record  of  tne  assessment,  diagram,  ana 
warrant,  in  cases  of  a  tax  on  lots  for  improv- 
ing or  grading  a  street  in  San  Francisco,  is  to 
append  thereto  the  oflBcial  certificate  of  the 
umcer  whose  duty  it  is  to  make  the  record. 
The  assessment  need  not  have  a  separate  cer- 
tificate. (Himmelmann  v.  Hoadley,  44  Gal. 
213.) 

476.  Such  certificate  need  not  specify  the 
pages  upon  which  the  assessment,  diagram, 
and  warrant  are  copied,  but  if  it  does,  it  will 
be  limited  to  the  pages  specified,  unless  the 
record  itself  shows  that  tne  reference  to  the  • 

Stges  is  a  clerical  error.    (Himmelmann  y. 
oadley,  44  Cal.  213.) 

476.  When  such  record  is  copied  on  to  six 
pages,  ending  with  page  79,  and  the  certifi- 
cate states  wat  "  the  foregoing  on  pages  No. 
79  is  a  true  and  correct  record  of  the  assess- 
ment, diagram,  and  warrant,"  it  is  apparent 
that  the  omission  of  the  five  preceding  pagee 
was  A  mere  clerical  error.  (Himmelmann  v. 
Hoadley,  44  Cal.  213.) 

477.  When  the  assessment,  diagram,  and 
warrant  and  sworn  return  of  demand  of  pay- 
ment for  a  street  improvement  in  San  Fran- 
cisco are  recorded  in  the  o£Bce  of  the  super- 
intendent of  streets,  a  certificate  of  their 
recording  should  be  attached  to  the  same, 
signed  by  the  superintendent.  Without  such 
certificate  the  record  is  valueless.  Whether 
such  certificate  should  be  affixed  to  the  sep- 
arate record  of  the  assessment,  diagram,  and 
warrant,  not  decided.  (Himmeiman  v.  Danes, 
35  Cal.  441.) 

Cited  35  Cal.  521,  622;  44  Cal.  225;  87  Gal. 
219,220;  97  Cal.  318. 

478.  An  assessment  made  by  the  superin- 
tendent of  streets  of  San  Francisco,  to  cover 
the  sum  due  for  the  improvement  of  a  street, 
is  an  official  act,  and  must  be  attested  by  his 
official  signature.  (Dougherty  v.  Hitchcock, 
35  Cal.  612.) 

Cited  36  Cal.  412;  98  Cal.  490;  13  Or.  264. 

479.  Assessment  not  offldally  attested, 
though  attached  to  the  diagram  and  the  sn- 
perintendent's  warrant,  wnich  were  in  due 
Kirm  and  properly  attested,  does  not  consti- 
tute  a  valid  assessment,  and  is  not  admissible 
in  evidence,  either  bv  itself  or  in  connection 
with  the  warrant  and  diagram.  (Dougherty 
V.  Hitchcock,  86  Cal.  512.) 

480.  The  certificate  anthenticatiag  the  rec- 
ord of  the  assessment,  diagram,  and  war- 
rant in  case  of  tax  on  a  street  for  Improving 
the  same  in  San  Francisco,  may  be  signed  by 
a  deputy  of  the  street  superintendent,  in  the 
name  of  his  principal,  and  such  deputy  need 
not  affix  the  word  "  deputv  "  to  his  tignatnre 
if  the  certificate  purports  m  the  bod;y  of  it  to 
be  the  official  signature  of  the  p^cipaL 
(Himmelmann  v.  Hoadley,  44  OaL  21^) 
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481.  The  888ignm«nt,  diagram,  and  war- 
rant for  improvements  on  a  street  in  San 
Francisco  must  be  recorded  before  the  de- 
mand of  payment  and  return  of  the  same  by 
affidavit,  or  a  failure  to  pay  the  assessment 
confers  no  right  of  action  on  the  contractor. 
(Himmelmann  v.  Danos,  35  Oal.  441.) 

482.  "Where  the  warrant  of  assessment  was 
properly  signed  by  the  superintendent  of 
streets,  and  countersigned  by  the  mayor,  the 
fact  that  the  name  of  the  mayor  and  the  des- 
ignation of  his  office  were  omitted  from  the 
record  by  the  superintendent  does  not  render 
the  recording  ineffectual.  cGillis  t.  Cleve- 
land, 87  Cal.  214.) 

Cited  96  Cal.  407. 

Recording  warrant.    See  poet,  XVI,  21. 

Assessment,  certified  copies  ot  See  Evi- 
dence, II,  6,  g. 

11.  Statute  Mutt  be  Strietl/  Pureued. 

483.  In  actions  to  recover  assessments  for 
street  improvements  a  strict  compliance  with 
the  provisions  of  law  authorizing  them  must 
be  shown,  to  sustain  a  recovery.  (Haskell  t. 
Bartlett,  84  Cal.  281.) 

484.  To  render  an  assessment  for  street  im- 
provements valid  the  various  acts  prescribed 
by  the  statutes  must,  in  all  essential  particu- 
lars, be  strictly  performed.  (Smith  t.  Cofran, 
34  Cal.  310.) 

Cited  88  Cal.  180;  IS  Or.  261. 

485.  To  render  valid  an  assessment  on  a  lot 
for  the  improvement  of  a  street  in  San  Fran- 
cisco the  various  acts  prescribed  by  the  stai- 
ntes  must,  in  all  essential  particulars,  be 
strictly  performed.  (Smith  v.  Davis,  30  Gal. 
636.) 

Cited  82  Cal.  831, 332 ;  40  Cal.  624;  64  Oal.  487. 

486.  Proceedings  upon  which  a  street  as- 
sessment is  based,  bemg  in  invitum,  must  be 
strictly  pursued  in  strict  compliance  with  the 
law  under  which  thev  are  taken,  else  the  as- 
sessment will  be  void.  (Brock  y.  Luning,  89 
Cal.  .316.) 

Cited  97  Cal.  £10,  313. 

487.  The  liability  of  owners  of  property  in 
&U1  Francisco  for  assessments  made  by  the 
city  authorities  for  repairing  streets  depends 
on  the  statute,  and  only  inures  after  the  steps 
required  by  the  statute  have  been  taken. 
(Blanchard  v.  Beideman,  18  Gal.  261.) 
Cited  35  Gal.  448. 

488.  Unless  all  provisions  of  statute  prior 
to  award  of  contract  for  a  street  improvement 
in  San  Francisco  are  complied  with  the  de- 
fendant is  not  liable  for  the  assessment. 
(Himmelmann  v.  Danos,  35  Cal.  441.) 

489.  Where  statute  requires  series  of  acts 
to  be  performed  before  the  owners  of  the 
property  are  properly  chargeable  with  the 
tax,  such  acts  are  conditions  precedent  to 
the  exercise  of  the  power  to  levy  the  tax,  and 
all  the  requirements  of  the  statute  must  be 
complied  with,  or  the  tax  cannot  be  collected. 
(Hughes  V.  Reis,  40  Cal.  255.) 

Cited  6  Dak.  401. 

490.  The  provisions  of  the  statute  concern- 
ing assessments  of  taxes  on  lots  in  San  Fran- 
Cisco  for  street  improvements  must  be  strictly 

'  followed  in  order  to  charge  the  lot  or  tiie 


owner.    This  rule  is  universal,  and  applies  to 
all  statutes  upon  the  subject    of    taxation, 
whether  for  local  improvement  or  public  rev- 
enue.   (Taylor  v.  Donner,  31  Cal.  480.) 
Cited  54  Oal.  487;  97  Cal.  674. 
Want  of  petition,  effect  of.    See  ante,  170. 

12.  Effect  of  Omiaaion  of  Lots;  Aaaeaaing  Prop- 
erty not  Chargeable. 

491.  If,  in  levying  assessment  for  improving 
a  street  a  lot  fronting  on  the  street  is  left 
out,  and  the  whole  expense  is  assessed  upon 
the  remaining  front  feet,  the  whole  assess- 
ment is  void.  (People  v.  Lynch,  51  Cal.  15; 
Dyer  v.  Harrison,  63  Oal.  447.) 

492.  Where  a  lot  within  the  district  to  be 
assessed  aod  liable  to  assessment  is  omitted 
the  whole  assessment  is  void.  (Diggins  v. 
Brown,  76  Oal.  318.) 

Cited  92  Cal.  327. 

493.  When,  to  pay  the  expenses  of  opening 
a  street  in  a  city,  an  assessment  is  imposed  on 
the  lots  to  be  benefited  thereby,  in  proportion 
to  the  benefits  accruing  to  each,  tne  exemp- 
tion from  the  assessment  of  lots  belonging  to 
the  United  States,  to  this  state,  and  to  the 
city,  does  not  render  the  statute  void  or  the 
assessment  illegal.  (People  ex  rel.  Doyle  v. 
Austin,  47  Gal.  363.) 

494.  It  is  duty  of  superintendent,  when  part 
of  street  is  ordered  improved,  to  exclude  from 
the  assessment  lots  fronting  upon  accepted 
work  already  done;  but  the  remedy  of  the 
party  aggrieved  is  by  an  appeal  to  the  supers 
visors  for  correction  of  the  assessment,  and  it 
is  not  rendered  void  upon  its  face  for  includ- 
ing lots  which  ought  not  to  be  assessed.  (Mc- 
Donald V.  Gonniff,  99  Cal.  886.) 

495.  Under  subdivision  8  of  section  8  of  the 
act  of  April  1,  1872,  an  assessment  for  work 
done  on  a  main  street  crossing  is  void  if  made 
chargeable  upon  a  lot  or  part  of  a  lot  which 
does  not  form  a  portion  of  the  quartef  block 
adjoining  and  cornering  on  the  crossing.  (Par- 
ker V.  Reay,  76  Cal.  108.) 

496.  An  assessment  was  made  for  the  grad- 
ing of  Leavenworth  street  from  Green  to 
Union  street  in  the  city  and  county  of  San 
Francisco.  Between  Green  and  Union  streets 
there  was  a  small  street,  thirty-five  feet  in 
width,  terminating  at  one  end  in  Leavenworth 
street,  and  known  as  Lincoln  street.  The 
cost  of  the  work  in  front  of  Lincoln  street  was 
assessed  against  the  lots  fronting  on  that 
street.  In  the  assessment,  Lincoln  street  is 
designated  by  its  name,  but  it  is  also  num- 
bered and  referred  to  as  a  lot  having  a  front- 
age of  thirty-five  feet  on  Leavenworth  street, 
and  chargeable  with  a  certain  amount  as  its 

Sroportion  of  the  cost  of  the  work.  On  the 
iagram  attached  to  the  assessment  there  is  a 
space  marked  Lincoln  street,  with  a  number 
upon  it  corresponding  to  the  number  of  the 
assessment.  Held,  that  the  assessment  was 
properly  made,  that  Lincoln  street  is  not  to 
be  regarded  as  one  of  the  lots  assessed,  and 
that  the  reference  to  it  was  merely  for  tiie 
purpose  of  a  distribution  of  the  cost  of  the 
work  as  between  the  lots  liable  therefor. 
(Dyer  v.  Martinovich,  63  Oal.  363.) 

497.  When  a  contract  is  let  for  improving 
a  street  in  San  Francisco,  and  ttie  length  of 
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the  street  is  afterward  increased,  aod  lots 
fronting  on  that  portion  added  to  the  street 
are  assessed  for  tne  improvement,  the  ques- 
tion arises  as  to  whether  the  assessment  is 
not  void  for  want  of  jorisdiction.  (Himmel- 
mann  v.  Hoadley,  44  Cal.  276.) 
Cited  76  Cal.  136;  96  Cai.  193;  97  Oal.  812. 

Effect  of  assessment  on  property  not  charge- 
able.    See  post,  604. 

13.  Work  not  Ineludod;   Separating  Coatt  of 
Work;  Incidontal  ixponaos. 

498.  The  action  was  brought  to  foreclose  a 
street  assessment  for  work  done  in  the  city 
and  county  of  San  Francisco,  under  the  act  of 
April  1, 1872.  The  work  ordered  by  the  board 
of^Biiperrisors  was  for  curbing  and  «idewalk- 
ing  Second  street,  from  Folsom  to  Harrison 
streets.  The  notice,  bids ,  award,  and  con- 
tract mentioned  the  corners,  which  were  be- 
tween the  points  named,  but  it  did  not  appear 
whether  they  were  portions  of  the  sidewalk 
or  of  a  crossing.  No  mention  was  made  in 
the  assessment  of  any  work  except  curbs  and 
sidewalks.  Held,  that  on  an  appeal  from  a 
judgment  foreclosing  the  assessment,  it  could 
not  be  held  that  any  part  of  a  crossing  was 
included  in  the  assessment.  (Doane  v.  Hough- 
ton, 75  Cal.  3(i0.) 

499.  In  an  action  to  enforce  a  lien  for  a 
street  assessment  in  San  Francisco,  the  de- 
fense was,  that  there  was  included  in  the  as- 
sessment, as  well  as  in  the  demand,  a  charge 
of  fourteen  cents  per  front  foot  for  work  done 
which  was  not  authorized  by  the  resolution  of 
intention,  nor  the  invitation  for  sealed  pro- 
posals. Held,  the  defense  was  good,  and  was 
not  affected  by  a  failure  of  the  parties  ag- 
grieved to  appeal  to  the  board  of  supervisors. 
(Donnelly  v.  Howard,  60  Cal.  291.) 

Cited  97  Cal.  312;  99  Cal.  523. 

600.  Street  work  done  according  to  the  plans 
and  specifications  in  the  office  of  the  city  sur- 
veyor, which  call  for  work  outside  of  the  lim- 
its authorized  by  the  resolution  of  intention, 
is  done  without  authority  as  to  the  work  out- 
side of  those  limits,  and  the  contractors  are 
not  entitled  to  an  assessment  for  the  excess. 
(Prick  V.  Morford,  87  Cal.  676.) 
Cited  97  Gal.  312,  813. 

501.  An  assessment  for  street  work  done  in 
the  city  and  county  of  San  Francisco,  under 
the  act  of  April  1,  1872,  in  pursuance  of  a 
valid  contract,  is  not  void  because  it  purports 
to  include  the  expenses  of  work  not  per- 
formed under  the  contract.  (Blair  v.Loning, 
76  Cal.  184.) 
Cited  89  Cal.  810. 

602.  Where  a  contract  for  street  work  is 
otherwise  valid,  the  fact  that  in  making  the 
assessment  for  street  work  thesnperintendent 
of  streets  included  the  cost  of  certain  balk- 
heads,  which  were  not  named  in  ^e  plans 
and  spedfications  attached  to  the  contract, 
does  not  render  the  assessment  void,  where  it 
does  not  appear  that  the  construction  of  the 
bulkheads  was  an  entire  departure  from  the 
general  plan  or  scope  of  the  improvement  de- 
scribed in  the  resolution  of  intention.  The 
only  remedy  of  the  property  owner  for  such 
erroneous  action  on  the  part  of  the  superin- 
tendent in  including  work  not  specified  in  the 


contract,  bnt  which  might  have  been  in- 
cluded in  it  under  the  resolution  of  intention 
without  rendering  the  contract  void,  was  by 
an  appeal  to  the  city  council,  and  his  failure 
to  appeal  thereto  constituted  a  waiver  of  the 
objection,  which  cannot  be  urged  in  an  action 
to  foreclose  the  lien  of  the  assessment.  It  is 
only  where  the  contract  la  void,  or  where  the 
assessment  includes  work  which  the  city 
would  have  no  jurisdiction  to  contract  for,  be- 
cause not  embraced  in  the  resolution  of  inten- 
tion nor  reasonably  related  thereto,  that  the 
property  owner  need  not  appeal.  (Ferine  v. 
Forbush,  97  Cal.  305.) 
Cited  99  Cal.  523. 

503.  An  assessment  for  street  work  sought 
to  be  enforced  as  an  entirety  must  stand  or 
fall  as  a  whole,  and  if  it  includes  the  cost  of 
work  which  is  not  legally  chargeable  upon  the 
property  sought  to  be  charged  therewith,  it 
cannot  be  enforced.  (Partridge  v.  Lucas,  99 
Cal.  619.) 

504.  If  lot  assessed  wholly  fronts  upon  work 
done  in  excess  of  authority,  it  cannot  be  held 
liable  for  any  assessment ;  but  if  it  fronts  in 
whole  or  in  part  upon  work  authorized  by 
the  resolution  of  intention,  the  assessment 
against  it  will  not  necessarily  be  rendered 
void  by  the  fact  that  the  entire  assessment 
purports  to  make  a  charae  upon  lots  not 
within  the  limits  fixed  by  the  resolution  of  in- 
tention.   (Frick  V.  Morford,  87  Cal.  576.) 

505.  An  excess  of  work  done  outside  of  the 
limits  fixed  by  the  resolution  of  intention 
will  not  invalidate  an  assessment  against  lots 
within  those  limits  for  work  which  was  au- 
thorized by  the  resolution,  if  the  cost  of  the 
work  was  estimated  by  the  linear  foot,  so  that 
the  cost  of  the  excess  can  be  easily  segregated 
from  the  cost  of  the  remainder.  (Frick  v. 
Morford,  87  Cal.  576.) 

606.  A  street  assessment  which  includes  the 
cost  of  more  work  than  that  authorized  is  not 
void  as  to  the  cost  of  work  properly  included 
therein,  and  may  be  corrected  on  an  appeal 
to  the  board  of  supervisors.  (Dyer  v.  &al- 
manini,  69  Gal.  637.) 

607.  An  objection  that  the  assessment  and 
demand  included  a  charge  for  work  not  au- 
thorized to  be  done  under  the  contract  can 
only  be  taken  on  appeal  to  the  board  of  su- 
pervisors. (Fanning  v.  Leviston,  93  Cal.  186.) 
Cited  96  Cal.  198 ;  97  Gal.  312. 

608.  An  assessment  for  street  work  em- 
bracing only  the  frontage  covered  by  the  res- 
olution of  intention,  but  including  the  expense 
of  an  excess  of  work  done  in  accordance  with 
the  specifications,  but  not  authorized  by  the 
resolution,  may  be  corrected  by  appeal  to  the 
city  council,  and  the  failure  to  take  such  ap- 
peal is  conclusive  iipon  the  owner  as  well  as 
the  contractor.  (Frick  v.  Morford,  87  Cal. 
676.) 

Cited  97  Cal.  312,  818. 

609.  Remedy  where  assessment  includes  the 
expense  of  work  not  performed  under  the 
contract  is  by  appeal.  (Blair  ▼.  Luning,  76 
Gal.  134.) 

610.  The  board  of  supervisors  of  San  Fran- 
cisco ordered  that  the  roadway  and  sidewalks 
of  Greenwich  street  from  Laguna  to  Fillmore 
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street — a  distance  of  three  blocks — be  macad- 
amized, and  that  redwood  curbs  be  furnished 
and  laid  thereon.  In  making  the  assessment, 
the  superintendent  of  streets  separated  the 
roadway  and  curbing  from  the  sidewalks. 
Held.that  in  estimating  the  cost  of  the  work 
and  distributing  the  same  over  the  lots  liable 
therefor,  the  roadway  and  curbing  could  not 
be  separated  from  the  sidewalks,  and  that  the 
entire  assessment  was  void ;  and  further  that 
if  a  separate  assessment  were  required  for 
each  kind  of  work,  the  assessment  here  could 
not  be  sustained,  because  the  cost  of  the  curb- 
ing and  t^e  expense  of  macadamizing  the 
roadway  are  umted.  (Dyer  v.  Harrison,  63 
Cal.  447.) 
Cited  86  Cal.  49;  93  Cal.  165. 

611.  An  item  for  engineering  work  done  ia 
properly  included  in  the  "mcidental  ex- 
penses in  the  assessment,  and  upon  the  face 
of  Uie  assessment  it  must  be  assumed  that 
the  work  was  done  and  the  amount  included 
therefor  is  correct.  (McDonald  t.  Conniff, 
99  CaL  386.) 

612.  Term  incidental  expenses  as  used  in 
the  act  of  April  1, 1872,  is  confined  to  con- 
tracts for  grading.  (Deady  t.  Townsend,  67 
Cal.  298.) 

Cited  68  Cal.  629. 

14.  Oeeupaney  of  StrMit  by  Railroad  Bound  to 
Improvo;  Including  Coot  of  Printing. 

513.  Mere  fact  that  portion  of  street  im- 
proved was  occupied  by  railroad  company, 
whose  duty  it  was  to  improve,  or  bear  the  ex- 
pense of  improving,  a  part  of  the  street,  does 
not  impair  the  prima  facie  correctness  of  the 
assessment,  and  the  burden  is  on  a  property 
owner  who  contests  the  validity  of  the  assess- 
ment to  show,  in  order  to  invalidate  the 
assessment,  that  the  expense  of  improving 
the  portion  of  the  street  occupied  by  the  rail- 
road was  included  in  the  assessment  against 
him.    (McVerry  v.  Boyd,  89  Cal.  304.) 

514.  An  assessment  for  a  street  improve- 
ment in  the  citv  and  county  of  San  Francisco, 
tmder  the  act  of  April  1, 1872,  is  not  invalidated 
by  including  therein  the  cost  of  printing. 
(Burk  V.  Altschul,  66  Cal.  533.) 

Assessment,  liability  of  street  railroad  for. 
See  Railroads,  X,  7. 

IS.  Aoaeaamonto  Partly  fold. 

616.  Where  an  assessment  is  made  in  gross 
for  the  work  of  curbing  and  macadamizing  a 
street,  and  demand  is  made  for  payment  of 
the  entire  assessment,  the  invalidity  of  the 
assessment  as  to  the  macadamizing  vitiates  it 
as  to  the  curbing.  (Dorland  ▼.  Bergson,  78 
CaL  637.) 

516.  Where  two  assessments,  one  valid  and 
the  other  void,  are  severed,  and  separate  de- 
mands made,  the  contractor  is  entitled  to  re- 
cover the  amount  of  the  valid  assessment. 
(Ede  T.  Knight,  93  Cal.  159.) 

Cited  96  Cal.  407. 

517.  Where  separate  assessments  are  made 
for  different  portions  of  the  work,  and  separ- 
ate demands  are  made  for  the  payment  of 
each  assessment,  the  invalidity  of  one  of  the 


assessments  does  not  render  the  other  in- 
valid.   (Parker  v.  Reay,  76  Cal.  103.) 
Cited  93  Cal.  166. 

f6.  Logalizing  ¥oid  Mooooamont 

518.  The  legislature  has  no  power  to  vali- 
date a  street  assessment  that  is  void  for  want 
of  jurisdiction  in  the  board  of  supervisors  to 
levy  it.    (Brady  v.  King,  63  Cal.  44.) 
Cited  68  Cal.  430. 

619.  The  act  of  March  19,  1878,  in  so  far  as 
it  purports  to  provide  a  mode  of  assessment 
against  property  owners  for  work  previously 
done  on  such  spaces  of  intersections,  is  invalia. 
(Kelly  V.  Luning,  76  Cal.  309.) 

620.  The  legislature  cannot  legalize  a  void 
assessment.  (Schumacker  t.  Toberman,  56 
Cal.  508.) 

521.  The  legislature  cannot  l^alize  a  void 
assessment,  nor  can  it,  by  direct  act,  make 
an  assessment  within  an  incorporated  city, 
Held,  accordinglj,  that  the  act  of  March  23. 
1878,  "  to  authorize  the  issuance  of  bonds  for 
the  widening  and  extension  of  Los  Angeles 
street,"  etc.,  was  unconstitutional,  because  it 
not  only  attempts  to  give  effect  to  the  void 
assessment  referred  to  above,  but  also  pro- 
vides for  new  assessments  to  be  levied  an- 
nually to  meet  the  interest  on  the  bonds,  and 
for  the  creation  of  a  sinking  fund  to  pay  the 
principal.  (Schumacker  v.  Toberman,  56 
Cal.  608.) 

Act  validating  assessment,  validity.  See 
ante,  365. 

522.  An  act  validating  a  void  assessment 
for  the  improvement  of  a  street,  if  constitu- 
tional, makes  the  assessment  valid  only  from 
the  date  of  its  passage,  so  that  pending  suits 
brought  to  enforce  the  tax  are  not  affected  by 
the  act.  (People  v.  O'Neil,  61  Cal.  91 ;  People 
V.  McCain,  61  Cal.  360.) 

528.  An  act  validating  an  assessment  for 
improving  a  street,^  if  of  any  effect,  makes 
the  assessment  valid  only  from  the  time  of 
its  passage.  (People  v.  Kinsman,  51  Cal.  92; 
Reis  V.  Graff,  61  Cal.  86,  cited  51  Cal.  93,  361.) 

Assessment  under  void  contract  cannot  be 
validated.    See  ante,  362. 

624.  So  far  as  the  lotowner  is  concerned, 
the  city  of  San  Francisco  cannot,  by  its  act, 
ratify  proceedings  taken  to  grade  a  street  and 
impose  an  assessment  on  the  lot  for  the  same 
BO  as  to  make  the  same  valid,  when  they  were 
invalid  in  the  first  instance.  The  power  of 
ratification,  if  it  exists,  is  in  the  legislature. 
(Heuser  v.  Risdon,  36  Cal.  239.) 
Cited  97  Cal.  110;  13  Or.  257. 

Act  validating  street  proceedings,  constitu- 
tionality of.    See  Constitutional  Law,  248. 

17.  Second  Aaaeaament. 

525.  If  street  assessment  is  valid,  the  su- 
perintendent of  streets  cannot  be  required  to 
make  another  assessment.  (Frick  v.  Mor- 
ford,  87  Cal.  576.) 

626.  If  street  assessment  is  invalid  because 
including  the  cost  of  work  not  authorized, 
the  superintendent  of  streets  had  power  to 
make  the  second  assessment  which,  if  valid, 
superseded  the  first  assessment.  (Dyer  v. 
Scalmanini,  69  Cal.  637.) 
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527.  If  an  asseaament  has  been  adjudged  to 
be  void  for  canaea  affecting  tlie  aaaesament  it- 
aelf,  and  not  the  proceedinga  upon  which  it 
reata,  a  new  aaaeaament  may  be  made  within 
a  reaaonable  time.  Instance  of  time  which 
waa  not  nnreaaonable  under  the  circnm- 
atancea.    (Wood  v.  Strother,  76  Cal.  646.) 

628.  The  defendanta,  in  an  action  for  the 
enforcement  of  a  atreet  aaaeaament  in  the 
city  and  county  of  San  Franciaco,  averred  in 
their  answer  that  the  aaaeaament  waa  void 
because  it  included  the  coat  of  work  that  waa 
not  authorized  by  the  order  of  the  board  of 
auperviaora,  and  procured  thediamiaaal  of  the 
action  on  that  ground.  The  superintendent 
of  streets,  acting  upon  the  supposed  invalid- 
ity of  the  aaaeaament,  thereupon  made  a 
aecond  aaaeaament,  covering  the  work  ordered 
by  the  board,  which  the  preaent  action  waa 
brought  to  enforce.  The  defendanta  aet  up 
the  nrst  aaaeaament  aa  a  bar  to  the  action. 
Held,  that  the  defendanta  were  eatopped  to 
deny  the  invalidity  of  the  flrat  aaaeaament, 
and  that  the  plaintifb  could  introduce  evi- 
dence of  the  eatoppel  without  pleading  it. 
(Dyer  v.  Scalmanmi,  69  Cal.  637.) 

Cited  76  Cal.  648. 

629.  The  fact  that  acHne  of  the  ownera  have 
paid  what  waa  charged  aeainat  their  property 
by  the  void  aaaeaament  ia  not  of  itaelf  a  rea- 
aon  why  a  valid  aaaeaament  ahould  not  be 
made.  Semble,  that  the  contractor  would 
not  be  allowed  to  collect  twice  from  the  own- 
era  who  had  paid,  but  that  a  court  of  equity 
would  treat  the  paymenta  made  aa  paymenta 
in  advance,  and  would  compel  the  contractor 
to  aatiafy  the  aecond  aaaesament  of  record. 
(Wood  V.  Strother,  76  Cal.  546.) 

t8.  Action  to  Ooclaro  Ataeaamont  fold. 

630.  In  action  to  declare  void  aaaesament 
under  the  act  of  1889  (Stets.  1889,  p.  70), 
made  against  the  property  of  the  plaintiff  for 
the  payment  of  the  expenses  of  opening  and 
widening  a  street,  and  to  enjoin  tne  enforce- 
ment thereof,  an  allegation  m  the  complaint 
that  the  property  within  the  assessment  dis- 
trict was  not  all  assessed  renders  the  com- 
plaint aufficient,  and  a  demurrer  thereto  ia 
properly  overruled.  (Daviea  v.  Loa  Angelea, 
86  Cal.  37.) 

19.  Liabilitf  of  City;  Retief  Acta. 

681.  The  improvements  in  this  case,  being 
to  particular  atreeta,  were  local  in  their  char- 
acter, and  though  to  some  extent  of  general 
benefit,  yet  were  chiefly  for  the  benefit  and 
advantage  of  the  immediate  netghborhood. 
The  advantagea  reauiting  from  them  do  not 
oonatitute  that  kind  of  general  advantage  to 
the  city  from  the  exiatence  of  which  any  lia- 
bility to  pay  for  the  aame  can  be  inferred. 
The  general  doctrine  that  when  one  takea  a 
benefit  which  is  the  reault  of  another'a  labor, 
he  ia  bound  to  pay  for  the  same,  doea  not  ap- 
ply to  caaee  of  thia  kind.  The  benefit  ia  im- 
mediate to  the  adjacent  prox>erty  holdera,  and 
only  indirectly  to  the  city  at  large.  (Argenti 
v.  San  Franciaco,  16  Cal.  255.) 

532.  The  common  council  of  San  Franciaco 
paaaed  an  ordinance  authorizing  the  atreet 
commiaaioner  to  advertise  for   proposals  to 


grade,  plank,  and  sewer  a  portion  of  Misaion 
atreet.  Thia  ordinance  waa  published  and 
the  advertisement  required  waa  made.  Pro- 
posala  were  received  and  opened  and  the  work 
awarded  to  B.  Subeequently,  an  instrument 
was  executed  by  B.  as  contractor,  and  by  the 
street  commissioner,  setting  forth  the  accept- 
ance bv  the  city  of  B's  proposal  and  an  agree- 
ment by  it  to  pay  him  for  the  work  at  cer- 
tain designated  rates.  B.  began  the  work, 
and  afterward  tranaferred  hia  contract  and 
hia  intereat  therein  to  plaintiff,  who  com- 
pleted the  work.  The  work  waa  meaaured  aa 
It  progreaaed,  by  the  city'a  engineer,  who 
duly  certified  to  the  accounts,  which  accounts 
were  duly  audited,  and  upon  them  warrants 
were  drawn  by  the  controller.  The  warrants 
were  preaented  to  the  treasurer  and  payment 
refused  on  the  ground  that  there  were  no 
funda  applicable.  Previoua  to  the  demand 
aaaeaamenta  liad  been  duly  levied,  and  these 
asaeasments  had  been  collected  and  paid  into 
the  city  treaaury.  Plaintifi  aues  the  city  aa 
liable  either  on  the  expreaa  contract,  or  upon 
the  warranta,  or  upon  implied  contracta,  for 
the  aervicea  rendered  and  materials  furnished, 
or  for  money  received  by  defendant  to  his 
use.  Held,  that  as,  under  the  charter,  the 
city  had  authority  to  order  the  improvements 
in  question,  the  acceptance  of  the  proposals 
of  B.  converted  what  were  previously  mere 
propositions  on  the  part  of  the  city  into  con- 
tracts, perfect  in  all  their  parts,  binding  alike 
upon  the  city  and  the  contractor.  (Aigenti 
V.  San  Franciaco,  16  Cal.  266.) 

633.  The  charter  gives  the  contractor  a  di- 
rect lien  upon  the  adjacent  property  for  his 
work,  but  where  the  city  has  collected  this 
money  from  the  property  holders,  it  is  li»- 
ble  to  the  contractor  therefor,  and  can  be 
compelled  to  return  the  same.  The  city  be- 
ing the  trustee  of  the  contractor,  and  also  the 
agent  of  the  property  holder,  it  foUowa  that  a 
liability  created  thereby  is  not  a  violation  <A 
that  portion  of  its  charter  which  limita  the 
power  of  the  corporation  in  contracting  debts. 
(Lucas  V.  San  Franciaco,  7  Cal.  463.) 

534.  Where  city  entera  into  a  contract  for 
atreet  improvement,  the  city  ia  primarily  lia- 
ble ;  it,  and  not  the  contractor,  muat  look  to 
the  property  holders  adjacent  to  the  improve- 
ments for  the  neceasary  expenaes ;  the  prop- 
erty holders  are  not  parties  to  the  contracts; 
the  ci(7  muat  levy  and  collect  the  assess- 
ments ;  the  contractor  has  no  claim  upon  the 
property  or  the  property  holdera,  but  muat 
look  alone  to  the  city;  the  clause  in  the  ordi- 
nance aa  to  how  the  improvementa  shall  be 
paid  for  ia  only  a  designation  of  the  aources 
upon  which  the  city  reliea  for  payment. 
(Aj-genti  v.  San  Franciaco,  16  Cal.  265.) 

536.  The  <Aty_  having  diacharged  the  aaseas- 
ments,  by  receiving  in  payment  thereof  out- 
standing warranta,  it  is  primarily  liable  to 
the  street  contractor  as  for  moneys  received 
to  his  use,  even  on  the  theory  that  it  acted 
simply  aa  the  agent  of  the  contractor  in  col- 
lecting the  aaseaamenta.  (Argenti  v.  San 
Franciaco,  16  Cal.  265.) 

636.  The  city  would  not  be  liable  independ- 
ent of  the  contract  made  by  its  acceptance 
of  the  proposals  of  the  contractor.    A  muni- 
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dpal  oorporatioii  can  onl  j  act  in  the  casea  and 
in  the  mode  prescribed  by  its  charter,  and  for 
street  improvements  of  a  local  nature  expresa 
contracts,  authorised  bv  ordinance,  are  nec- 
essary to  create  a  liability.  The  doctrine  of 
liability  as  opon  implied  contracts  has  no  ap; 
plication  to  cases  of  this  character.  (Argenti 
V.  San  Francisco,  16  Cal.  265.) 
Cited  9  Col.  27;  9  Mont.  320;  S  Utah,  207. 

537.  Liability  of  city  for  street  improve- 
ments is  limited  to  the  expense  of  improving 
the  crossings.  The  remainder  is  to  oe  paid 
by  the  property  fronting  npon  the  streets. 
The  city,  in  contracting  as  to  the  latter,  must 
be  regarded  as  the  mere  agent  or  trustee,  and 
is,  therefore,  not  primarily  liable.  (Lucas  v. 
San  Francisco,  7  Cal.  463.) 
Cited  16  Cal.  272. 

City  is  not  liable  for  assessments.  See  ante, 
46. 

638.  Under  the  act  of  April  4, 1870,  pro- 
viding that  a  contractor  for  street  work  in  the 
city  and  county  of  San  Francisco,  -when  he 
has  faithfully  performed  his  contract,  shall 
be  paid  the  amount  due  thereon  out  of  the 
street  department  fund,  after  the  assessment 
for  the  work  has  been  declared  invalid  by  the 
highest  courts  of  the  state,  if  such  invalidity 
shall  appear  by  the  decision  of  the  courts  not 
to  have  been  caused  by  the  fault  of  the  con- 
tractor, the  judgment  rendered  in  the  action 
to  foreclose  the  assessment,  determining  its 
invalidity,  is  not  conclusive  upon  the  con- 
tractor, in  a  subsequent  action  by  him  against 
the  city  and  county  to  recover  the  amount 
due  on  the  contract,  as  to  the  grounds  upon 
which  the  assessment  was  held  invalid.  Nor 
is  it  essential  to  the  right  of  the  contractor 
to  maintain  the  action  against  the  city  and 
county  that  the  judgment  on  the  assessment 
should  affirmatively  show  that  the  invalidity 
of  the  assessment  was  not  caused  by  any  fault 
of  his.  (Gafney  v.  City  and  County  of  San 
Francisco,  72  Cal.  146.) 

639.  In  an  action  on  a  street  contract 
against  the  city  and  county,  nnder  the  act  of 
April  4,  1870,  the  contractor  is  only  entitled 
to  recover  l^al  interest  upon  the  amount  due 
under  the  contract  from  the  time  when  the 
adjudication  of  the  invalidity  of  the  assess- 
ment became  final.  (Gafney  v.  City  and 
County  of  San  Francisco,  72  Cal.  146.) 

640.  The  city_  and  county  of  San  Francisco 
is  not  liable  either  npon  an  express  or  im- 
plied contract  to  pay  for  a  street  improve- 
ment, unless  it  is  alleged  and  shown  that  no 
assessment  had  been  made,  or  that  the  prop- 
erty holders  had  resisted  it  and  had  not  paid 
the  amounts  assessed,  through  no  fault  of  the 
contractor.  It  should  appear  how  much,  if 
any  thing,  has  been  paid  by  abutting  owners. 
(Baisch  v.  City  and  County  of  San  francisco, 
80  Cal.  1.) 

641.  Under  the  act  of  April  4, 1870,  a  con- 
tractor for  street  work  in  tne  city  and  county 
of  San  Francisco  acquires  no  right  to  maintain 
an  action  against  tne  city  and  county  to  re- 
cover the  contract  price  after  the  assessment 
therefor  has  been  finally  adjudged  invalid, 
unless  the  contract  imder  which  the  work  was 
done  is  valid  and  binding  on  the  city  and 


county.    (Daly  t.  City  and  County  of  San 
Francisco,  72  Cal.  154.) 
Cited  98  Cal.  430. 

642.  The  circumstance  that  the  contract 
under  which  Patrick  Creighton  did  certain 
street  work  in  San  Francisco  expressly  pro- 
vided that  the  city  should  in  no  event  be 
liable  for  any  portion  of  the  expenses  thereof, 
held,  not  to  affect  or  in  any  maimer  invalidate 
the  special  act  subsequently  passed  by  the 
legislature  (Stats.  1869-70,  p.  309)  requiring 
the  city  to  pay  him.  (Creighton  v.  San  Fran- 
cisco, 42  Cal.  447.) 

Acts  directing  city  to  pay  claims.  See  Con- 
stitutional Law,  yill,  6,  b. 

20.  Remed/  by  Appeal;  Eiftet  of  Failure  to  Ap- 
peal. 

543.  The  San  Francisco  street  law  of  1863, 
in  providing  for  an  appeal  to  the  board  of 
supervisors  (SUts.  1863,  sec.  12,  p.  630),  does 
not  exact  from  persons  objecting  to  an  assess- 
ment the  same  strictness  and  precision,  in 
stating  their  objections,  which  would  be  re- 
quired in  a  pleading  at  common  law.  (Barber 
V.  San  Francisco,  42  Cal.  630.) 

644.  Where  a  petition  on  appeal  to  the 
supervisors  of  San  Francisco,  from  a  street 
assessment,  based  upon  the  ground  that  the 
petitioners  did  the  work  in  front  of  their  prem- 
ises in  time,  and  were  not  aJ  lowed  therefor, 
omitted  to  show  that  petitioners  had  obtained 
the  certificate  from  the  surveyor  required  by 
law  (Stats.  1867-68,  sec  8,  subd.  11,  p.  361), 
held,  that  such  petition  was  not  bad  on  ac- 
count of  such  omission,  or  insufficient  to  give 
the  board  jurisdiction.  (Barber  t.  San  F^an- 
Cisco,  42  Cal.  630.) 

646.  The  failure  of  a  property  owner,  who  ia 
dissatisfied  with  a  street  assessment,  to  appeal 
to  the  board  of  supervisors,  estops  him  from 
complaining  of  any  matters  which  were  the 
subject  of  appeal.  (McVerry  y.  Boyd,  89  Cal. 
304.) 

646.  By  the  provisions  of  acts  of  1862  and 
1863,  concerning  street  improvements  in  San 
Francisco,  the  assessment  for  street  improve- 
ments and  the  warrant  for  the  collection  of 
the  money  from  the  owners  of  the  lots,  charge- 
able therefor,  are  required  to  be  put  in  tne 
hands  of  the  contractor,  who  then  has  fifteen 
days  from  the  date  of  the  warrant  within 
which  to  examine  it,  and  if  found  in  any 
respect  to  be  incorrect  or  illegal,  it  is  made 
his  duty  to  apply  to  the  board  of  supervisors, 
by  appeal,  to  have  it  corrected  and  made 
legal.    (Smith  v.  CV>fran,  34  Cal.  310.) 

647.  This  power  of  correction  conferred  on 
the  board  of  supervisors  extends  to  a  case 
where  an  assessment  had  been  made  by  the 
superintendent  against  a  person  not  then 
livmg,  and  not  to  the  owner  of  the  lot,  or 
unknown  owners,  and  was,  therefore,  illegal 
and  void.    (Smith  v.  Cofran,  34  Cal.  310.) 

648.  Said  statute  makes  it  the  duty  of  the 
contractor,  if  he  have  any  objections  to  the 
assessment  made  by  the  superintendent  of 
streets,  for  incorrectness  or  illegality  therein, 
to  appeal  to  the  board  of  supervisors  for  their 
correction ;  and  if  he  fails  to  avail  himself  of 
this  means  of  protection  afforded  him  by  law, 
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in  case  the  asseflsment  be  incorrect  or  void,  it 
is  as  much  his  own  neglect  as  of  the  superin- 
tendent of  streets,  and  he  cannot  hold  the 
latter  responsible  in  damages  for  the  result. 
(Smith  V.  Cofran,  34  Cal.  310.) 
Cited  44  Cal.  279;  47  Cal.  51 ;  87  Cal.  680. 

649.  One  who  is  a  party  to  and  bound  by 
legal  proceedings  in  relation  to  an  assessment 
for  widening  a  street  cannot  attack  these 
proceedines  for  mere  error,  in  a  collateral 
action.  His  remedy  is  by  appeal.  (Bucknall 
V.  Story,  46  Cal.  689.) 

650.  In  an  action  to  foreclose  a  lien  for  a 
street  assessment,  it  appeared  that  the  only 
objection  to  the  assessment  was  purely  tech- 
nical, and  that  it  did  not  and  could  not  affect 
any  substantial  right  or  interest  of  the  de- 
fendant. Held,  by  neglectine  to  appeal  to 
the  board  of  supervisors,  the  defendant  waived 
the  objection.  (Dyer  v.  Parrott,  60  Cal.  651.) 
Cited  80  Cal.  12. 

561.  If  appeal  lies  to  board  of  supervisors  of 
San  Francisco,  for  errors  in  the  diagram  for 
a  street  assessment,  there  is  no  other  remedy. 
(Dorland  v.  McGlynn,  47  Cal.  47.) 
Cited  80  Cal.  11 ;  89  Cal.  810. 

652.  Objection  that  work  was  not  properly 
graded  must  be  taken  by  appeal.    (Fanning 
y.  Leviston,  93  Cal.  186.) 
Cited  96  Cal.  193;  97  Cal.  312. 

553.  (Conceding  the  validity  of  the  statute  of 
March  23,  1876,  for  the  widening  of  Dupont 
street,  and  that  the  preliminary  steps  were 
taken  which  authorized  the  work  to  be  done, 
an  owner  of  property  assessed  for  the  im- 
provement cannot  maintain  an  action  to  en- 
join the  enforcement  of  the  assessment  on 
account  of  mere  irre^larities  or  fraud  on  the 
part  of  the  commissioners  in  making  the  as- 
sessmentSj  for  which  relief  could  nave  been 
obtained  in  the  county  court.  (Lent  y.  Till- 
son,  72Cal.  404.) 

554.  If  a  lot  improperly  assessed  is  partly 
within  and  partly  without  the  limits  of  the 
work  authorised  by  the  resolution  of  inten- 
tion, it  is  the  duty  of  the  contractor,  under 
section  11  of  the  act  of  March  8,  1885,  to 
appeal  to  the  city  council  to  have  the  assess- 
ment corrected,  and  upon  his  failure  to  take 
such  appeal  be  is  concluded,  and  cannot  have 
the  assessment  corrected  in  any  other  mode. 
(Frick  v.  Morford,  87  Cal.  676.) 
Cited  97  Cal.  812,  313. 

666.  An  assessment  on  a  lot  in  San  Fran- 
cisco for  a  street  improvement,  if  made  to 
one  alone  of  several  joint  owners,  can  be  cor- 
rected only  by  an  appeal  to  the  board  of  su- 
pervisors. (Taylor  v.  Palmer,  31  Cal.  240.) 
Cited  38  Cal.  75. 

556.  An  objection  to  a  street  assessment  in 
San  Francisco,  that  it  included  an  amount, 
as  incidental  expenses,  for  engineering  and 
printing,  is  waived  by  a  failure  to  appeal  to 
the  board  of  supervisors.  (Boyle  y.  Hitch- 
cock, 66  Cal.  129.) 
Cited  76  Cal.  136;  80  Cal.  12;  87  Cal.  679;  80 

Cal.  310;  93  Cal.  188;  06  Cal.  193;  97  Cal. 
812. 

557.  When  the  superintendent  includes  in 
the  assessment  on  the  lots  fronting  on  the  old 
street  the  expenses  of  the  work  on  that  part 


added  to  the  street,  it  in  an  error  only,  bat  it 
must  be  corrected  by  appeal  to  the  board 
of  supervisors,  and  is  not  a  defense  in  an  ac- 
tion to  recover  the  assessment.  (Himmel- 
mann  y.  Hoadley,  44  Cal.  276.) 
Cited  80  Cal.  11;  87  C!al.  579;  89  Cal.  310;  93. 

Cal.  188;  96(3al.  193;  97  Cal.  312. 

558.  If  there  is  any  irregularity  in  the  de- 
mand for  the  amount  of  an  assessment  for  a 
street  improvement  in  Oakland,  or  any  de- 
fect in  the  assessment  roll,  the  same  is  waived 
by  a  failure  to  appeal  to  the  common  council. 
(Beaudn^  y.  Valdez,  32  Cal.  260.) 

669.  If  there  is  any  irregularity  in  the  act 
of  tiio  mayor  of  Oakland  in  countersigning  a 
warrant  for  the  collection  of  an  assessment 
for  a  street  improvement,  such  irregularity  is 
waived  by  a  failure  to  appeal  from  the  mayor 
to  the  common  council.  (Beaudry  y.  Valdei, 
32  Cal.  260.) 
Cited  38  Cal.  76 ;  69  Cal.  641. 

Failure  to  appeal.    See  ante,  498,  499. 

Effect  of  failure  to  appeal.  See  ante,  494, 
502. 

Failure  to  appeal  where  assessment  to 
wrong  owner,    a&e  ante,  442. 

660.  The  provision  of  section  11  of  the  act 
of  March  18, 1885,  authorizing  street  improve- 
ments, to  the  effect  that  no  assessment  shall 
be  held  invalid  except  upon  appeal  to  the  city 
council,  etc.,  does  not  apply  to  a  case  in 
which  an  appeal "  is  not  authorized,  or  in 
which,  if  taken,  the  council  could  not  have 
remedied  the  defect,  the  assessment  being 
void  by  reason  of  incurable  defects.  (Man- 
ning v.  Den.  90  Cal.  610.) 
Cited  98  Cal.  430,  431. 

661.  An  objection  to  the  correctness  of  the 
proceedings  upon  a  street  assessment,  by  rea- 
son of  defects  defeating  the  validity  of  the 
contract  for  the  street  improvement,  is  not 
waived  by  the  failure  of  the  owner  whose 
property  is  sought  to  be  charged  to  appeal  to 
the  city  council  from  the  assessment,  the  de- 
fects being  such  that  the  council  could  not 
remedy  or  avoid  them  upon  such  an  appeal. 
(Manning  v.  Den,  90  Cal.  610.) 

662.  An  illegal  assessment  creates  no  lien 
upon  the  land  assessedj  and  the  owner  thereof 
is  not  a  person  "aggrieved,"  and  is  not  re- 
quired to  appeal  to  the  city  connciL  (Fnck 
v.  Morford,  87  Cal.  676.) 
Cited  97  Cal.  812,  313. 

568.  Where  a  resolution  of  intention  to  do 
street  work  failed  to  include  the  construction 
of  rock  gutterways  in  the  street  to  be  im- 
proved, an  objection  to  an  assessment  for  the 
work  done  because  the  cost  of  such  gutterways 
was  included  therein,  is  not  waived  by  the 
failure  of  the  defendants  to  appeal  to  the 
board  of  trustees  for  the  correction  of  the  as- 
sessment, or  to  ask  for  a  new  assessment  to 
pay  only  the  contract  price  for  the  work  which 
was  done  in  macadamizing  the  street  acconl- 
ing  to  the  resolution  of  intention.  (Partridge 
y.  Lucas,  99  Cal.  619.) 

564.  The  contract  being  invalid  because  of 
the  failure  of  the  superintendent  to  enter  into 
the  contract  within  the  time  fixed  by  the 
statute,  the  assessment  based  thereon  is  void ; 
and  the  failure  of  the  property  owner  to  ap- 
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peal  to  the  city  oonneil  from  the  act  of  the  ea- 
perintendent  in  entering  into  the  contract 
after  the  time  fixed  does  not  validate  the  as- 
Bessment.    (Ferine  v.  Forbuah,  97  Cal.  306.) 
Cited  99  Cal.  623. 

565.  Where  lot  is  not  liable  to  be  assessed 
for  repairs  under  the  Consolidation  Act,  the 
owner  thereof  is  not  a  party  directly  inter- 
ested in  the  contract,  work,  or  assessment 
within  the  forty-fifth  section,  and  is  not  boand 
to  appeal  from  the  assessment.  This  section 
does  not  mean  that  a  mere  stranger  to  the 
locality  must  appeal  from  the  assesstiient  to 
the  board  of  supervisors,  or  be  cut  ofi  from 
his  defense.  (Bassettv.  £nwright,19Cal.636.) 

666.  Owner  appealing  to  eitv  council  in  case 
of  assessmentvoid  for  incurable  defects  cannot 
be  estopped  by  a  denial  of  relief  upon  such 
appeal ;  and  even  if  they  should  expressly  de- 
termine l^at  the  assessment  was  valid  and 
the  proceedings  r^ular,  their  jurisdiction  be- 
ing limited  and  special,  it  may  be  shown  that 
the  facts  conferring  junsdiction  upon  them  to 
determine  the  question  did  not  exist.  (Man- 
ning V.  Den,  90  Cal.  610.) 

667.  Assessment  is  void  where  work  is  not 
completed  within  time  specified  in  the  con- 
tract, and  it  is  not  made  valid  by  an  appeal. 
(Mahoney  v.  Braverman,  54  Cal.  665.) 
Cited  60  Cal.  456. 

668.  Owners  of  lots  against  which  assess- 
ment is  levied  are  not  estopped  from  disput- 
ing its  validity  because  they  protested  against 
the  extension  and  appealed  from  the  assess- 
ment to  the  board  of  supervisors.  (Dougherty 
T.  Coffin,  69  Cal.  464.) 

669.  When  an  appeal  from  an  assessment 
on  a  lot  for  improving  a  street  in  San  Fran- 
cisco is  taken  regularly  and  in  proper  time, 
the  board  has  no  power  to  dismiss  it:  and 
even  if  an  order  is  made  dismissing;  it,  the  as- 
sessment does  not  become  a  flnahty,  and  an 
action  cannot  be  maintained  on  it.  (People 
V.  O'Neil,  61  Cal.  91.) 

Cited  54  Cal.  569. 

570.  In  an  action  upon  a  street  assessment, 
it  appeared  that  an  appeal  had  been  taken 
from  the  assessment,  which  had  been  dis- 
missed upon  the  report  of  the  citv  and  county 
attorney ;  but  it  did  not  appear  that  any  testi- 
mony was  offered  by  the  party  appealing, 
Hela,  that  this  was  consistent  with  the  fact 
that  the  only  matter  urged  on  the  appeal  was 
a  question  of  law,  and  did  not  show  that  the 
appeal  was  improperly  dismissed.  (Mahoney 
V.  Braverman,  54  Cal.  566.) 

Appeal,  effect  of  on  right  to  daim  work  not 
completed  in  time.    Bee  ante,  348. 

Remedy  by  appeal  where  assessment  in- 
cludes work  not  authorized.  See  ante,  XVI, 
13. 

Failure  to  appeal,  eSect  of.  See  Appeals, 
2416. 

Illegal  assessment,  objection  to  must  be 
first  taken  below.    See  Appeals,  2414. 

2/.  WarrantB. 

671.  Act  of  mayor  of  Oakland  in  counter- 
signing a  warrant  for  the  collection  of  an  as- 
sessment for  street  improvements  is  purely 
ministerial.  (Beaudry  v.  Valdez,  32  Cai.  269.) 


672.  Under  section  10  of  the  act  of  1872 
(Stats.  1872,  p.  813),  relating  to  street  assess- 
nients  in  Ban  Francisco,  which  directs  the 
superintendent  of  streets  to  attach  to  the  as- 
sessment a  warrant,  and  prescribes  the  form 
of  the  warrant  and  its  date  and  authentica- 
tion, the  dat^  is  an  essential  part  of  the  as- 
sessment, and  includes  the  month  and  day  of 
the  month,  as  well  as  the  year;  and  a  warrant 
reciting  the  year  merely,  without  the  month 
or  day  of  the  month,  is  invalid.  (Shipman  v. 
Forbes,  97  Cal.  672.) 

673.  Th^  fact  that  the  county  auditor,  when 
he  countersigned  the  warrant,  wrote  the  date 
of  his  signing  under  his  signature  does  not 
give  the  warrant  itself  that  date,  or  cure  the 
defect  arising  from  the  failure  of  the  superin- 
tendent of  streets  to  date  it.  (Shipman  v. 
Forbes,  97  Cal.  672.) 

674.  A  controller's  warrant,  to  be  valid, 
must  be  in  the  form  prescribed  by  the  char- 
ter of  San  Francisco.  Per  Burnett,  J.  (Lucas 
v.  San  Ftatncisco,  7  Oal.  463.) 

.  676.  Warrants  in  this  case,  with  few  ex- 
ceptions, do  not  comply,  in  their  form,  with 
the  requirements  of  the  city  charter,  and 
would  not  constitute  any  authority  to  the 
treasurer  to  pay  them,  even  if  funds  were  in 
the  treasury  especially  appropriated  for  their 
payment,  because  they  do  not  specify  the  ap- 
propriations under  which  they  were  issu^, 
and  the  date  of  the  ordinances  making  the 
same.  (Martin  v.  City  and  County  ot  San 
Francisco,  16  Cal.  286.) 

576.  The  warrants  in  this  case,  drawn  by 
the  controller  and  countersigned  by  the  mayor 
of  San  Francisco,  upon  the  treasurer,  to  pay 
for  certain  street  improvements,  will  not  sup- 
port an  action.  They  cannot  be  treated  as 
bills  of  exchange  or  promissory  notes,  for  they 
are  drawn  upon  a  particular  'fund,  and  their 
payment  is  made  to  depend  upon  the  suf- 
ficiency of  that  fund,  while  bills  and  notes 
must  be  payable  absolutely.  (Martin  v.  City 
and  County  of  San  Francisco,  16  Cal.  286.) 
Cited  23  Cal.  126;  74  Cal.  607. 

677.  These  warrants  are  ineffectual  for  any 
purpose,  except,  perhaps,  as  evidence  in  an 
action  founded  upon  the  consideration  for 
which  they  were  given.  (Martin  v.  City  and 
Coanty  of  San  Francisco,  16  Cal.  285.) 

578.  The  mayor  and  controller  of  said 
city  having  drawn  warrants  on  the  treasurer 
thereof,  payable  out  of  the  street  assessment 
fund,  in  favor  of  plaintiff,  for  the  improve- 
ments so  made  under  said  contracts,  held, 
that  plaintiff  cannot  recover  on  the  warrant; 
that  being  payable  out  of  a  particular  fund, 
they  are  neither  bills  of  exchange  nor  promis- 
sory notes,  and  that  the  treasurer  must  pay 
from  that  fund,  and  no  other.  (Argenti  v. 
San  Francisco,  16  Cal.  235.) 
Cited  16  Oal.  286;  23  Cal.  126;  77  Cal.  640; 

doubted  20  Cal.  693. 

670.  Nor  can  plaintiff  recover  on  some  of 
the  warrants  so  drawn,  for  the  further  rea- 
son that  they  do  not  specify  the  appropri- 
ations under  which  they  were  issued,  nor  tlie 
date  of  the  ordinance  making  the  same,  as  is 
required  by  the  eighth  section  of  the  third 
article  of  the  city  charter;  and  they  would 
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not  oonstitate  any  authority  to  the  treasurer 
to  pay  them,  even  if  there  were  funds  in  the 
treaaory  specially  appropriated  for  theirpay- 
ment.  Field,  0.  J.  (Argenti  v.  San  Fran- 
cisco, 10  Oal.  255.) 
Cited  11  Col.  439. 

580.  A  warrant  of  assessment  must,  in  order 
to  create  a  lien  upon  the  property  charged,  he 
recorded  in  the  office  of  the  superintendent 
of  streets  before  it  is  delivered  to  the  con- 
tractor or  his  assigns.  (Gillis  v.  Cleveland, 
87  Cal.  214.) 

581.  The  warrant  is  a  process  in, the  hands 
of  the  contractor,  which  he  is  required  to 
serve,  and  he  will  he  held  to  the  same  meas- 
ure of  diligence  in  its  service  as  is  an  officer 
holding  legal  process  for  service.  (Querin  y, 
Reese,  33  Cal.  292.) 

Cited  96  Cal.  190. 

Duty  to  issue.    See  ante,  XVI,  5. 

Warrant,  to  whom  issued,  where  contract 
assigned.    See  ante,  334. 

mevularity  in  countersigning  warrant.  See 
ante,  559. 

Recording  warrant.    See  ante,  XVI,  10. 

Warrants,  countersigning  by  auditor.  See 
Mandamus.  160. 

Service  of  warrants.    See  post,  XVI,  23. 

22.  Demand. 

582.  In  making  the  service,  it  is  the  duty  of 
the  contractor,  first,  to  make  a  reasonable 
effort  to  find  and  serve  the  person  assessed ; 
failing  in  this,  it  is  his  next  duty  to  make  a 
like  effort  to  find  and  serve  the  agent  of  the 
person  assessed ;  and  only  when  such  first  and 
second  efforts  have  failed  is  he  authorized  to 
make  service  by  a  public  demand  for  the 
assessments  upon  the  premises  assessed. 
(Guerin  v.  Reese,  83  Oal.  292.) 

583.  Where  the  return  of  a  contractor  to  a 
warrant  showed  service  made  as  to  R.  only 
by  a  public  demand  upon  the  premises  as- 
sessed, and  the  only  reason  stated  therefor 
was  "that  he  [contractor]  could  not  conven- 
iently find  B.,"  held,  that  the  return  was 
insufficient.    (Guerin  v.  Reese,  33  Cal.  292.) 

584.  The  legal  purpose  of  the  demand  is  to 
give  to  the  owner,  as  far  as  practicable, 
actual  notice  of  the  existence  of  the  lien 
created  by  the  assessment  and  resting  upon 
his  property,  so  as  to  enable  him  to  take  the 
proper  steps  for  its  discharge.  (Guerin  v. 
Reese,  33  Cal.  292.) 

Cited  96  Cal.  190. 

685.  There  uro  three  modes  in  which  de- 
mand may  be  made  by  the  contractor  for  street 
assessment,  to  wit :  (1)  Of  the  person  assessed ; 
(2)  of  his  agents;  and  (3)  a  demand,  publidy 
made,  upon  the  premises  assessed.  (Guerin 
V.  Reese,  33  Cal.  292.) 

586.  An  agent  of  an  assignee  of  a  street  con- 
tractor is  competent  to  make  the-demand  of 
payment  of  the  assessment,  and  to  make 
return  of  such  demand  on  the  warrant. 
(Himmelmann  v.  Woolrich,  45  Cal.  249.) 

687.  When  more  than  one  person,  either  by 
the  original  contract,  or  bv  assignment  from 
the  contractor,  is  interested  in  a  contract  for 
improving  a  street  in  San  Francisco,  the  de- 
mand required  by  the  statute  for  the  payment 


of  the  assessment  on  a  lot  for  improving  the 
street,  before  the  lot  can  be  charged  with  a 
lien  for  the  same,  is  sufficient,  if  made  by  one 
alone  of  the  persons  interested  in  the  con- 
tract. (Gaffney  v.  Gough,  36  Cal.  104.) 
Cited  99  Cal.  517 ;  2  Wash.  Ter.,  N.  8.,  576. 

588.  A  demand  for  the  payment  of  a  street 
assessment  is  imnecessary  where  the  property 
is  assessed  to  unknown  owners.  (Whiting  v. 
Townsend,  67  Cal.  616.) 

589.  Under  act  of  April  4, 1864,  where  the 
land  is  assessed  to  unknown  owners,  the  de- 
mand for  the  payment  of  the  assessment  must 
be  publicly  made  on  the  premises ;  a  demand 
made  to  the  owner  personally,  or  on  the 
street  in  front  of  the  premises,  is  insufficient. 
(Alameda  Macadamizmg  Co.  v.  Williams,  70 
Cal.  534.) 

690.  When  there  is  tenant  occupying  lot  in 
San  Francisco  which  has  been  assessed  for 
street  work,  should  not  the  demand  for  the 
payment  of  the  assessment  be  made  upon  the 
tenant,  query?  (Himmelmann  v.  Townsend, 
49  Cal.  150.) 

591.  A  demand  for  the  aggregate  sum  due 
on  two  lots,  under  a  street  assessment,  is  in- 
sufficient. The  demand  should  be  on  each 
lot,  for  the  amount  assessed  thereon.  (Schir- 
mer  v.  Hoy t,  54  Cal.  280.) 
Cited  60  Cal.  292 ;  87  Cal.  218. 

692.  A  demand  for  the  payment  of  an  as- 
sessment levied  on  a  lot  for  improving  a  street 
in  a  city, must  be  for  the  amount  which  is 
properly  chargeable  against  the  lot;  and  if 
the  assessment  is  for  improving  roadway  and 
sidewalk  both,  and  the  lot  is  chargeable  only 
with  the  cost  of  improving  the  rtndway,  the 
demand  must  be  for  such  sum.  (Dyer  t> 
Chase,  52  Cal.  440.) 

Cited  64  Cal.  281 ;  60  OaL  292. 

693.  If  at  the  time  of  the  demand  the 
contractor  stood  upon  any  part  of  the  premi- 
ses lying  within  the  exterior  boundaries  of  the 
lot  designated  in  the  diagram,  the  demand 
is  good.    (Ede  v.  Knight,  93  OaU  169.) 

694.  The  verified  return  of  the  contractor, 
stating  that  he  went  upon  each  of  the  lots 
exhibited  on  the  diagram,  and  publicly  de- 
manded on  each  lol  payment  of  the  sum 
assessed  to  each,  is  prima  facie  evidence  of 
the  facts  stated,  and  if  not  disputed,  shows  a 
proper  demand.  (Ede  v.  Knight,  93  Cal.  169.) 

595.  The  fact  that  the  contractor,  after  de- 
manding the  sum  due  upon  the  lot  designated 
in  the  diagram  for  the  grading  of  the  street, 
demandecf  on  the  same  lot,  without  authoritv, 
the  sum  due  for  grading  the  crossing,  would 
not  affect  the  validity  of  the  first  demand  for 
which  the  lot  was  properly  assessed.  (Ede  v. 
Knight,  93  Cal.  159.) 

596.  Where,  in  an  action  to  recover  a  street 
assessment,  a  judgment  of  nonsuit  had  been 
rendered  because  of  the  insufficiency  of  the 
tone  of  voice  in  which  the  demand  for  pay- 
ment had  been  made,  held,  that  the  judgment 
should  not  be  disturbed  because  of  error  in 
holding  the  demand  insufficient.  (Himmel- 
mann  v.  Booth,  53  Cal.  50.) 

597.  The  statute  requires  the  return  to  state 
"  the  nature  and  character  of  the  demand  " 
made  by  the  contractor.    Under  this  require- 
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ment,  it  is  incninbent  on  him,  by  his  return, 
to  show  a  demand  upon  the  person  aaaessed, 
or  a  satislactory  reason  why  it  was  not  done, 
before  resorting  to  the  other  modes  of  making 
the  demand.  (Guerin  T.  Reese,  S3  Gal.  292.) 
Cited  96  Cal.  190. 

698.  In  an  action  to  foreclose  a  street  assess- 
ment, under  the  act  of  1872  (Stots.  1871-72, 
p.  814),  the  affidavit  of  demand  is  competent 
evidence  to  prove  the  demand.  (Dyer  t. 
Brogan,  67  Cal.  234.) 

Cited  57  Cal.  299. 

699.  In  an  action  to  foreclose  a  street  assess- 
ment, under  the  act  of  April  1,  1872,  the 
affidavit  of  demand  prescribed  in  said  act  is 
sufficient  proof  of  demand.  (Deady  v.  Town- 
send,  57  Cal.  298.) 

Cited  93  Cal.  164. 

600.  The  affidavit  of  the  person  making  de- 
mand for  payment  is  prima  facie  evidence 
that  he  was  the  agent  of  the  contractor. 
(Whiting  V.  Townsend,  67  Cal.  616.) 

601.  An  affidavit  of  demand  stating  that  the 
person  making  it  was  at  the  time  of  making 
the  demand  the  manager  of  the  owners  of  it, 
and  that  he  made  the  demand  as  such  man- 
ager, is  prima  facie  evidence  of  his  character, 
as  agent  of  the  owners,  which  is  not  over- 
come by  proof  that  he  was  at  the  same  time 
the  agent  of  assignees  who  held  the  assess- 
ment as  security  for  indebtedness  of  the  own- 
ers, and  that  be  received  the  assessment, 
warrant,  and  diagram  from  them.  (Foley  v. 
Buliard,  99  Cal.  616.) 

602.  In  an  action  by  a  contractor  to  recover 
an  assessment  on  a  lot  in  San  Fi^ncisco  for 
improving  the  street,  the  return  of  an  agent 
of  the  plaintiff,  indorsed  on  the  warrant  for 
the  collection  of  the  assessment,  showing  a 
demand  of  payment  of  the  assessment,  is  evi- 
dence of  such  demand.  (Himmelmann  t. 
Hoadley,  44  Cal.  213.) 

Cited  57  Cal.  519. 

603.  The  statute  does  not  prescribe  any 
time  within  which  the  affidavit  of  demand 
shall  be  recorded  by  the  superintendent  of 
streets.  (Himmelmann  v.  Reay,  38  Cal.  163.) 
Cited  89  Cal.  308 ;  93  Cal.  162. 

Irregularity  in.    See  ante,  558. 

Demand  by  owners  on  assignment.  See 
post,  617. 

Assessment  for  improvement  after  owner's 
death,  claim  for  need  not  be  presented.  See 
Estates  of  Deceased  Persons,  77. 

23.  Lien  of. 

604.  A  statute  creating  a  lien  upon  a  lot  in 
a  city  to  secure  the  payment  of  an  assessment 
levied  on  the  lot  for  improvements  in  the 
street  adjacent  must  be  strictly  construed, 
and  the  proceedings  authorized  by  the  statute 
to  create  and  enforce  the  lien  must  be  followed 
precisely  as  directed,  or  the  whole  procee<ling 
will  be  void.  (Creighton  v.  Manson,  27  Cal. 
«13.) 

606.  As  the  contractor  is  not  entitled  to  a 
personal  judgment  against  the  person  as- 
sessed, he  is  bound  to  pursue  the  course  spe- 
cified in  said  act  for  the  preservation  of  his 
lien  upon  the  property  charged  therewith, 
otherwise  he  is  without  remedy  for  the  col- 


lection of  the  assessments.    (Guerin  v.  Reese, 
83  Cal.  292.) 

606.  Where  there  was  no  lien  upon  the  lot 
at  the  time  when  it  is  claimed  that  the  waiver 
of  a  failure  to  complete  the  work  in  time  was 
made,  no  lien  could  be  created  by  any  oral 
statements  of  the  lotowner,  whatever  effect 
such  statements  might  have  upon  his  per- 
sonal liability.    (Heft  v.  Payne,  97  CaL  108.) 

607.  Until  the  assessment,  ditwram,  and 
warrant  are  recorded  in  the  office  of  the 
superintendent  of  streets,  in  San  Francisco, 
the  contractor  does  not  acquire  a  lien  on  a  lot 
for  work  on  the  street.  (Himmelmann  v. 
Danos,  36  Oal.  441.) 

608.  Under  the  act  of  1862  rehtting  to  streets 
in  San  Francisco  the  return  by  the  contractor 
of  the  warrant  of  the  superintendent  of  streets, 
within  the  time  and  m  the  form  prescribed 
in  the  eleventh  section  of  said  act,  is  essential 
to  the  continuance  of  the  contractor's  lien 
upon  the  lands,  lots,  and  portions  of  lots 
assessed,  after  the  time  limited  in  said  act 
for  the  contractor  to  make  said  return.  (Guerin 
V.  Reese,  S3  CaL  292.) 

609.  A  lien  for  the  improvement  of  a  street 
in  San  Francisco  cannot  be  enforced  unless 
the  assessment  and  dia^m  as  recorded  con- 
tain a  sufficient  description  of  the  lot  to 
enable  the  court  to  enforce  a  lien  on  it.  (Him- 
melmann V.  Bateman,  50  Cal.  11.) 

Cited  54  Cal.  310;  87  Cal.  219,  220. 

610.  If  an  action  upon  a  street  assessment 
is  commenced  withm  two  years  from  the 
recording  of  the  assessment,  the  lien  will  not 
lapse,  though  the  judgment  is  rendered  after 
the  two  years  expire.  (Dougherty  v.  Henarie, 
47  Cal.  9;  Randolph  v.  Bayue,  44  Cal.  366, 
cited  47  Cal.  12,  46;  Himmelmann  v.  Carpen- 
tier,  47  Cal.  42.) 

611.  If  an  action  to  enforce  a  lien  for  an 
assessment  for  improving  a  street  in  San 
Francisco  is  commenced  within  two  years 
after  the  lieu  attaches,  the  lien  does  not 
expire  on  the  expiration  of  two  years,  but 
continues  until  the  judgment  is  rendered. 
(Dorland  v.  McGlynn,  47  Cal.  47.) 

612.  An  action  cannot  be  maintained  to  en- 
force lien  for  a  street  improvement,  which  lien 
did  not  exist  at  the  time  the  action  was  com- 
menced.   (Reis  V.  Graff,  51  Cal.  86.) 

613.  Under  the  act  of  March  18, 1885  (Stots. 
1885,  p.  147),  providing  for  the  assessment  of 
abuttmg  lots  for  the  expenses  incurred  for 
street  improvements,  and  that  the  amount 
assewed  upon  each  lot  shall  be  a  lien  thereon, 
each  lot  or  portion  of  a  lot  is  separately  liable 
for  its  proportion  of  the  cost  of  the  improve- 
ment, and  the  liability  of  each  is  independent 
of  any  other,  and  constitutes  a  separate  de- 
mand upon  which  a  separate  cause  of  action 
may  be  based,  and  the  foreclosure  of  a  lien 
upon  one  lot  is  not  a  bar  to  an  action  to  fore- 
close a  lien  upon  another  lot  owned  by  the 
same  person.  (Gillis  v.  Cleveland,  87  Cal. 
214.) 

614.  The  foreclosure  of  a  junior  street  as- 
sessment lien  does  not  extinguish  prior  liena 
of  the  same  kind,  if  the  holders  of  such  prior 
liens  are  not  made  parties  to  the  foreclosurs 
suit.    (Wood  V.  Brady,  68  Cal.  78.) 
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616.  Street  asseflsment  liens  are  purely 
Btatntory,  and  exist  only  for  the  term  given 
by  the  statute;  and  the  purchaser  under 
foreclosure  of  a  valid  subsequent  assessment 
may  insist  that  claimants  whose  liens  have 
expired  shall  find  their  right  to  enforce  them 
only  in  the  statute  which  authorized  their 
creation  and  fixed  the  limit  of  their  continu- 
ance; and  he  is  not  bound,  in  an  action 
brought  by  him  to  quiet  title,  to  require  the 
property  to  be  sold  and  the  proceeds  applied 
in  satisfaction  of  such  expired  liens  oi  de- 
fendant as  were  originally  valid  in  the  order 
of  their  priority,  and  the  maxim  that  he  who 
geeks  equity  must  do  equity  does  not  require 
such  a  sale.    (Brady  v.  Burke,  90  Cal.  1.) 

Lien,  efiect  of  sale  of  port.  See  ante,  467, 
468. 

Assessment,  homestead  is  subject  to  lien. 
See  Homesteads,  X,  4. 

Lien  ot  extinguished  by  tax  sale.  See  Taxa- 
tion, 744, 

24.  Masignabi/ify  of  Dtmand. 

616.  A  demand  by  a  contractor  against  the 
owner  of  a  lot  in  San  I^ancisco  for  an  assess- 
ment on  the  lot  for  street  improvement  is  as- 
signable.   (Cochran  t.  Collins,  29  Cal.  129.) 
Cited  31  Cal.  248. 

617.  Where  a  street  assessment  is  assigned 
as  security  for  indebtedness,  the  title  to  the 
assessment  still  remains  in  the  assignors,  and 
a  proper  demand  by  their  agent  in  their  name 
and  behalf  for  the  amount  of  the  assessment 
is  valid,  even  though  tbe  agent  making  the 
demand  is  also  in  fact  the  agent  of  the  as- 
signees.   (Foley  v.Bullard,  99  Cal.  6^6.) 

Assessment,  payment  of  before  notice  of  as- 
rignment.    See  Assignments  of  Contracts,  52. 

2S.  Actions  on, 
a.  When  Lie. 

618.  Assistant  city  and  county  attorney  of 
San  Francisco  has  no  authority  to  commence 
an  action  under  the  act  of  April  4, 1870,  to 
enforce  the  lien  on  a  lot  for  an  assessment  for 
improving  a  street  until  after  the  tax-collector 
of  the  city  and  county  shall  have  published  a 
notice  for  the  period  of  thirty  davs  that  the 
assessment  is  in  his  hands  for  collection,  and 
that  tbe  same  will  be  delinquent  if  not  paid 
in  that  time.    (People  v.  Reay,  62  Cal.  423.) 

Effect  of  amendment  of  statute.  See  ante, 
397,898. 

b.  Pleadings  in ;  Sammons. 

619.  The  power  of  the  legislature  to  pre- 
scribe the  requirements  of  a  complaint  in 
actions  relative  to  assessments  for  street 
work,  admitted  by  counsel.  (Richardson  v. 
Tobin,  46  Cal.  30.) 

Cited  67  Cal.  266;  73  Cal.  622. 

620.  The  matter  of  pleadinj^  is  a  proper 
subject  for  legislative  r^ulation.  Held,  ac- 
cordingly, that  that  portion  of  the  act  of  the 
legislature  of  April  1,  1872,  prescribing  the 
contents  of  complaints  for  the  recovery  of 
street  assessments,  is  valid.  (Whiting  v. 
Townsend,  57  Cal.  515.) 

Cited  87  Cal.  18, 14. 

621.  It  is  incumbent  upon  the  plaintiff,  in 
an  action  upon  a  street  assessment,  to  show 


in  the  complaint,  by  either  special  or  general 
averments  of  the  character  permitted  by  stat- 
ute, that  the  various  provisions  of  the  statute 
under  which  it  is  sought  to  charge  the  defend- 
ant were  complied  with.  (Ferine  v.Forbush, 
97  Cal.  305,  cited  97  Cal.  317 ;  Himmelmann  v. 
Danos,  35  Cal.  441,  cited  52  Cal.  362,  71  Cal. 
246,  97  Cal.  318,  19  Nev.  37.) 

622.  When  notice  of  intention  to  improve 
is  not  set  forth  in  the  complaint,  and  a  con- 
tract is  set  forth,  it  will  be  presum^  that  the 
contract  given  conformed  in  its  description  of 
the  work  to  the  description  in  the  notice,  and 
if  the  description  in  the  contract  is  for  work 
on  the  street  designated  "  where  necessary," 
the  complaint  is  fiitaUy  defective.  (People  v. 
Clark,  47  Cal.  466.) 

623.  It  is  not  necessary  in  such  action  to 
aver  that  notice  of  the  intention  of  the  beard 
was  given  in  the  resolution,  nor  to  give  the 
name  of  the  official  newspaper;  and  it  is  suf- 
ficient to  aver  that  tbe  contract  "  was  in  the 
form  and  contained  the  notices,  matters,  and 
conditions  prescribed  by  law,  and  to  aver 
that  the  work  was  completed  within  the  time 
fixed  by  the  superintendent.  (Himmelmann 
V.  Woolrich,  46  Cal.  249.) 

624.  It  is  not  necessary  to  aver  in  the  com- 
plaint that  tbe  board  of  supervisors  ordered 
their  derk  to  sign  the  resolution  of  inten- 
tion to  grade  a  street.  (Himmelmann  v. 
Woolrich,  45  Cal.  249.) 

626.  In  an  action  to  recover  a  street  assess- 
ment in  San  Francisco,  an  averment  that  a 
resolution  to  do  the  work  was  passed  by  the 
board  of  supervisors,  and  that  the  resoiation 
was  signed  by  the  clerk,  and  published  ten 
days  (Sundays  excepted)  in  the  official  news- 
paper, is  BufBcient  to  support  a  judgment  by 
default,  or  to  authorize  proof  that  the  board 
directed  the  resolution  to  be  published. 
(Dyer  v.  North,  44  Cal.  157.) 

626.  An  allegation  in  a  complaint  in  an 
action  to  foreclose  the  lien  of  a  street  assess- 
ment that  the  city  council,  deeming  it  neces- 
sary, "  duly  gave  and  made  its  determination 
to  order  the  work  done,"  is  a  statement  in 
legal  effect  that  every  thin^  necessary  to  be 
done  to  give  the  order  validity  had  been  done 
and  tbe  complaint  need  not  set  forth  the  steps 
required  by_  the  statute  to  give  the  city  coun- 
cil jurisdiction  to  order  the  work  done.  (Pa- 
cific Paving  Co.  v.  Bolton,  97  Cal.  8.) 

627.  In  an  action  to  recover  a  street  assess- 
ment in  San  Francisco,  the  complaint  must 
allege  that  the  notice  of  the  award  of  the  con- 
tract was  published  by  order  of  the  board  of 
supervisors.  (Himmelmann  v.  Townsend,  49 
Csa.  150.) 

628.  In  a  complaint  to  recover  an  assess- 
ment for  improving  a  street  in  San  Francisco, 
it  is  sufficient  to  aver  that  notice  of  the  award 
of  the  contract  to  the  contractor,  and  the  par- 
ticulars thereof,  was  published  for  five  days, 
without  alleging  that  the  board  of  supervisors 
passed  a  resolution  directing  notice  of  the 
award,  etc.,  to  be  published.  (Himmelmann 
T.  Haskell,  46  Cal.  66.) 

629.  A  complaint  in  an  action  upon  a  street 
assessment  is  insufficient  if  it  fails  to  show 
that  the  contract  for  the  work  done  fixed  the 
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time  for  the  oommencemeiit  and  completion 
of  the  work  to  be  done  thereunder,  in  accord- 
snoe  with  the  requiremeDts  of  section  6  of 
the  act  of  March  18,  1885  (Stats.  1885,  p.  147), 
as  amended  by  the  act  of  March  14,  1889. 
(Stats.  1889,  p.  157.)  (Washburn  T.  Lyons, 
97  Cal.  »14.) 

030.  The  complaint  in  an  action  upon  a  street 
Bssesament  must  allege  facts  affirmatively 
showing  that  the  contract  was  valid,  and  must 
show  that  the  contract  for  the  work  done 
fixed  the  time  for  the  commencement  and 
completion  of  the  work.  It  is  not  sufficient  to 
allege  generally  that  the  contract  entered  into 
was  one  by  wtuch  the  contractor  agreed  to  do 
the  work  named  therein  in  acconuince  with 
specifications,  which  are  not  set  out,  and 
under  the  direction  and  to  the  satisfaction  of 
the  superintendent  of  streets,  but  it  must  af- 
firmatively appear  from  the  statement  of  the 
contract,  whether  it  is  set  out  in  htec  verba 
or  according  to  its  legal  effect,  that  it  con- 
tained every  thing  essential  to  make  it  a  valid 
contract  under  the  statute.  (Libbey  ▼.  Els- 
worth,  97  Cal.  316.) 
Cited  97  CaL  316. 

631.  In  an  action  on  a  street  assessment 
where  the  complaint  describes  the  land  as- 
sessed as  bounded  by  the  side  line  of  the  ad- 
joinins  street,  the  presumption  that  the  land 
extends  to  the  center  of  the  street  is  r|^batted. 
(Alameda  Macadamizing  Co.  v.  Williams,  70 
Cal.  534.) 

632.  In  an  action  to  foreclose  a  street  as- 
sessment the  complaint  need  not  allege  that 
the  width  of  the  sidewalk  to  be  constructed 
had  been  established  by  the  board  of  super- 
visors before  the  institution  of  the  proceedmgs 
for  doing  the  work.  (Doane  v.  Honghton,  75 
Cal.  360.) 

633.  The  complaint  in  an  action  by  a  con- 
tractor against  a  property  owner,  upon  a  con- 
tract for  improving  streets  in  San  Francisco 
in  pursuance  of  the  provisions  of  the  Con- 
solidation Act,  need  not  aver  any  special 
demand  upon  the  defendant  other  than  a 
compliance  with  the  forty-ninth  section  of  the 
act.    (Conlin  v.  Seamen,  22  Cal.  546.) 

684.  The  fact  that  an  assessment  was  made 
and  issued  is  a  material  averment  in  a  com- 
plaint to  enforce  the  collection  of  street  as- 
sessments in  San  Francisco.  (San  Francisco 
T.  Eaton,  46  Cal.  100.) 

636.  An  averment  in  a  complaint  in  an  ac- 
tion to  recover  upon  a  street  assessment  in 
San  Francisco,  that  "  the  said  superintendent 
duly  made  an  assessment  to  cover  the  sum 
due  for  the  work  performed  and  specified  in 
said  contract,  including  the  expenses  thereof" 
is  a  sufficient  averment  of  the  assessment. 
{Himmelmann  v.  Woolrich,  46  Cal.  249.) 

636.  In  an  action  to  foreclose  a  lien  for.  a 
street  assessment  the  complaint  should  al- 
lege that  the  assessment  was  made  in  the 
terms  prescribed  by  the  statute,  and  a  com- 
plaint alleging  that  the  assessment  was  made 
"  upon  the  property  benefited  by  said  street 
improvement "  does  not  show  a  compliance 
with  the  statute  providing  that  the  expenses 
incurred  "shall  be  assessed  upon  the  lots 
and  lands  fronting  thereon,  each  lot  or  portion 
of  a  lot  being  separately  assessed  in  propor- 


tion to  the  frontage."    (Miller  y.  Mayo,  88 
Cal.  668.) 

637.  The  complaint  in  an  action  to  enforce 
a  lien  for  a  street  assessment  in  San  Fran- 
cisco must  aver  that  the  defendants  are  the 
owners  of,  or  have  some  interest  in  the  land 
Bought  to  be  chareed  with  the  alleged  lien. 
(San  Francisco  v.  Doe,  48  Cal.  560.) 

Cited  49  Cal.  414;  62  Cal.  482;  53  Cal.  410; 
63  Cal.  440;  72  Cal.  231. 

638.  If  an  ordinance  of  a  city  provides  that 
the  city  shall  have  a  lien  on  lots  for  improve- 
ments made  by  the  city  on  the  street,  which 
lien  may  be  enforced  by  a  suit  against  the 
owner,  to  authorize  a  ludgment  in  favor  of 
the  city,  enforcing  the  lien,  it  is  necessary  to 
allege  that  the  defendant  owns  the  lot,  and  if 
it  is  denied-,  prove  it.  (Santa  Barbara  v. 
Hose,  61  Cal.  217.) 

639.  Law  of  1869-70  concerning  assess- 
ments in  San  Francisco,  which  prohibits 
any  defense,  except  that  the  board  did  not 
acquire  jurisdiction  to  order  the  work,  or  pay- 
ment, or  fraud  in  the  assessment,  was  not  in- 
tended to  prevent  the  defendant  from  denying 
material  averments  in  a  complaint,  hut  was 
merely  intended  to  restrict  affirmative  de- 
fenses to  those  mentioned.  (San  Francisco  v. 
Eaton,  46  Cal.  100.) 

640.  Allegation  in  answer  that  board  of  su- 
pervisors had  no  authority  or  jurisdiction  to 
order  the  work  done  upon  a  street,  for  which 
an  assessment  is  sought  to  be  foreclosed,  and 
findings  responsive  to  such  allegation,  are 
mere  conclusions  of  law.  The  facts  should  be 
alleged  and  specifically  found.  (Spaulding  v. 
Wesson,  §4  Cal.  141.) 

641.  In  an  action  on  a  street  assessment,  an 
averment  in  the  answer  that  the  defendant 
had  not  sufficient  information  or  belief  on  the 
subject  of  his  ownership  of  the  property  as- 
sessed to  enable  him  to  answer  the  plaintiff's 
allegation  of  his  ownership,  and  therefore  de- 
nies the  same,  is  a  sufficient  denial,  where  no 
motion  is  made  to  strike  it  out.  (Harney  v. 
McLeran,  66  Cal.  34.) 

642.  To  a  complaint  seeking  to  enforce  the 
lien  of  an  assessment  for  street  improvements 
in  San  Francisco,  an  answer  which  denies  that 
the  superintendent  of  streets  "originally" 
made  the  assessment  in  his  official  capacity 
is  evasive,  and  tenders  an  immaterial  issue. 
(Shepard  v.  McNeU,  38  Cal.  72.) 

643.  The  complaint  alleged  that  "East 
street,  in  the  city  of  Stockton,  had  been  laid 
out  and  dedicated  as  a  public  highway,  and 
has  been  used  as  a  public  thoroughfare  for 
sixteen  years."  The  answerdeniee  that  there 
is  such  a  street  in  Stockton.  Held,  that  the 
answer  is  evasive.  (Fuhn  t.  Weber,  38  Cal. 
636.) 

644.  Under  section  21  of  the  act  of  March 
27, 1872,  reincorporating  the  city  of  Stockton, 
an  answer  in  an  action  to  enforce  a  street  as- 
sessment must  be  verified.  If  an  unveri- 
fied answer  be  filed  to  a  complaint  which 
states  facts  sufficient  to  constitute  a  cause  of 
action,  and  on  the  trial  the  defendant  intro- 
duces no  evidence,  the  plaintifi  is  entitled  to 
judgment  on  the  pleadings,  although  the  evi- 
dence introduced  by  him  was  insufficient  to 
prove  idl  the  material  allegatioiis  of  the  com- 
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plaint.  (dU  of  Stockton  ▼.  Dabl,  66  Cal.  877.) 
ated  80  Cal.  60. 

646.  Where  the  complaint  avetB  that  "  the 
space  formed  by  the  junction  of  Market  and 
Buab  streets  had  been  laid  out,  graded,  and 
planked,  and  that  the  space  formed  as  afore- 
said is  a  apace  formed  by  the  junction  of  two 
streets  terminating  at  the  same  point,  accord- 
ing to  the  provision  of  section  37  of  the  Oon- 
Bolidation  Act";  and  the  answer  avers  that 
"  the  space  formed  by  the  pnction  of  Market 
and  Bush  streets  as  mentioned  in  the  com- 
plaint is  not  formed  by  the  junction  of  two 
streets  terminating  at  tne  same  point,  within 
the  true  intent  and  meaning  of  the  thirty- 
seventh  section  of  the  Consolidation  Act," 
held,  that  the  answer  meets  the  allegation  of 
the  complaint  as  to  the  manner  in  which  the 
space  is  formed,  and  that  if  no  material  issue 
is  made  on  this  point,  it  is  because  the  ma- 
terial fact,  to  wit,  that  the  space  was  formed 
by  the  junction  of  two  streets  terminating  at 
the  same  point,  is  not  directly  alleged.  (Bas- 
sett  V.  Enwright,  19  Cal.  636.) 

646.  In  an  action  to  enforce  a  street  assess- 
ment against  a  lot  in  San  Francisco,  it  ap- 
peared from  the  ori^nal  complaint  that  all 
the  defendants  were  ]oint  owners  of  the  lot, 
and,  as  such,  necessary  parties  to  the  suit; 
but  when  the  case  was  called  for  trial,  the 
action  was  dismissed,  on  motion  of  the  plain- 
tiS,  as  to  some  of  the  defendants,  and  the 
complaint  amended  by  striking  their  names 
from  its  caption.  Held,  that  if  the  effect 
of  the  amendment  was  to  show  that  the  dis- 
missed defendants  had  no  interest  in  the  lot, 
ihen  it  was  the  right  of  the  remaining  defend- 
ants to  amend  their  answer,  and  aver  that 
the  dismissed  defendants  did  have  an  interest 
in  the  lot.  (Harney  t.  Appelgate,  67  Cal. 
206.) 

Cited  60  CaL  881 ;  63  Cal.  440;  87  Cal.  18. 

Service  of  returned  summons,  when  void. 
See  Summons,  146. 

Suit  to  foreclose  against  infant's  property, 
service  of  summons.    See  Infancy,  81. 

c.  In  What  Bight  Contractor  Sues;  Parties. 

647.  In  suing  a  lot  owner  for  a  street  assess- 
ment the  contractor  is  quasi  assignee  or  agent 
of  the  city,  and  is  vested  with  all  her  rights. 
(Hendrick  v.  Crowley,  81  Cal.  471.) 

Cited  82  Cal.  279 ;  86  Cal.  244,  246. 

648.  The  act  of  April  4,  1870,  requiring 
actions  to  recover  street  assessments  In  San 
Francisco  to  be  brought  in  the  name  of  the 
city  and  county  of  San  Francisco,  instead  of 
being  brought  in  the  name  of  the  contractor, 
as  was  required  by  law  before  that  time,  does 
not  apply  to  contracts  for  improving  streets 
entered  into  before  April  4, 1870.  (Dyer  v. 
Pixley,  44  Cal.  168.) 

Cited  44  Cal.  160;  68  CaL  81. 

649.  An  action  to  recover  an  assessment  for 
improving  a  street  in  San  Francisco  should  be 
brought  in  the  name  of  the  contractor,  and 
not  in  the  name  of  the  city.  (Dyer  v.  North, 
44  Cal.  167.) 

660.  The  contractor  or  his  assies  are  the 
only  persons  authorized  to  maintain  an  action 
to  enforce  the  lien  of  an  assessment  on  a  lot 


for  the  improvement  of  a  street  in  San  Fran- 
cisco.   (Bays  y.  Lapidge,  62  Cal.  481.) 

661.  The  people  of  the  state  of  California, 
and  not  the  city  of  Sacramento,  is  the  proper 
plaintiff  in  an  action  brought  under  the  act  of 
March  16,  1864,  to  foreclose  a  street  assess- 
ment in  the  city  of  Sacramento.  If  such  an 
action  be  brought  in  the  name  of  the  city  as 
plaintiff,  the  judgment  therein  is  void,  al- 
though rendered  in  favor  of  the  people  of  the 
state  as  well  as  the  city.  (SuUivan  y.  Mier, 
67  Oal.  264.) 

Cited  73  Cal.  622. 

662.  The  provision  of  the  act  of  March  16, 
1864,  requiring  the  action  to  be  brought  in 
the  name  of  the  people  of  the  state  of  Cali- 
fornia, is  constitutional.  (Sullivan  t.  Mier, 
67  Cal.  264.) 

658.  Under  the  act  of  April  1, 1872,  when 
the  owner  of  a  lot  in  the  city  and  county  of 
San  Francisco  dies  after  a  resolution  of  inten- 
tion to  improve  the  adjoining  street  has  been 
passed  by  the  board  of  supervisors,  and  the 
contract  for  the  work  has  been  let,  but  before 
the  assessment  therefor  has  been  made,  bis 
personal  representatives  are  not  necessary 
parties  defendant  in  an  action  brought  to  fore- 
close the  assessment  pending  the  settlement 
of  his  estate.  His  heirs  or  devisees  are  the 
only  necessary  defendants.  (Phelan  v.  Dunne, 
72  CaL  229.) 

664.  In  an  action  to  foreclose  a  street  as- 
sessment upon  a  specific  tract  of  land  in  the 
city  and  county  of  San  Francisco,  under  the 
act  of  1871-72,  all  of  the  owners  of  the  prop- 
erty assessed  must  be  made  parties  defend- 
ant, and  the  lien  cannot  be  enforced  against 
any  of  the  owners,  in  the  absence  of  another 
owner  who  is  not  joined  as  a  defendant. 
(Bobinson  v.  Merrill,  87  Cal.  11.) 

666.  A  lien  for  a  street  assessment  in  San 
Francisco  cannot  be  enforced  without  making 
all  the  owners  of  the  property  defendants, 
and  serving  them  all  with  summons.  (Han- 
cock V.  Bowman,  49  Cal.  418.) 

Cited  64  Oal.  626;  63  Cal.  440;  72  CaL  231 ;  87 

CaL  12. 

656.  If  the  owner  of  the  property  assessed 
for  street  improvements  in  Sacramento  is  not 
made  a  party  to  a  suit  to  collect  the  same,  and 
the  action  is  not  brought  against  "  all  owners 
and  claimants,"  and  service  is  not  made  on 
the  real  estate,  the  judgment  is  void.  (Mayo 
V.  AhLoy,82CaL477.) 
Cited  83  GaX.  322;  87  OaL  148. 

667.  The  statute  authorizing  the  enforce- 
ment of  street  assessment  liens  contemplates 
that  the  legal  owner  at  the  time  of  the  rendi- 
tion of  the  judgment  in  foreclosure  proceed- 
ings shall  be  a  party,  unless  he  is  a  purchaser 
pendente  lite  affected  with  notice  of  the 
action;  and  one  who  has  acquired  title  to  the 
land,  under  a  foreclosure  of  a  prior  street 
assessment  lien,  pending  a  suit  for  the  fore- 
closure of  later  assessment  liens,  but  without 
notice  of  such  suit,  should  be  made  a  party 
thereto  before  jud^ent,  and  he  is  not  bound 
by  the  judgment  if  not  so  made.  (Brady  v. 
Burke,  90  (Jal.  1.) 

668.  If  assessment  is  not  paid,  the  district 
attorney  must  sue  the  person  assessed,  the 
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real  estate,  and  "all  owners  and  claimants" 
to  the  same.  (Mayo  y.  Ah  Loy,  32  Cal.  477.) 
669.  Where  an  action  to  enforce  the  lien  of 
a  street  assesament  is  brought  in  the  name  of 
one  of  two  owners,  who  is  a  proper  party 
plaintiS,  objection  to  a  defect  of  parties  by 
nonjoinder  of  the  other  owner  is  waived  if 
not  taken  by  answer.  (Foley  v.  Bullard,  99 
Gal.  616.) 

660.  In  an  action  to  recover  an  assessment 
for  street  improve  oients  against  the  owners 
of  the  lot  and  certain  persons  who  "have  or 
claim  to  have  "  an  interest  or  claim  La  or  to 
the  premises,  the  nature  and  extent  of  such 
interest  or  claim  must  be  set  up  before  they 
can  be  admitted  to  defend  the  action.  (Him- 
melmann  v.  Spanagel,  39  Cal.  389.) 

Cited  50  Gal.  664. 

Dismissal  as  to  some  of  the  defendants.  See 
post.  XVI,  25,  g.  B. 

Parties,  dismissal  as  to  some,  amendment 
of  answer.    See  ante,  646. 

Action  lies  against  administrator.  See 
Executors  and  Administrators,  309. 

Parties  in  action  against  executor.  See 
Executors  and  Administrators,  309. 

Amendment  admitting  parties  not  inter- 
ested on  the  trial.  See  Pleading  and  Practice, 
619. 

d.  Counterclaim. 

661.  Dainages  for  injury  to  property  against 
which  assessment  was  issued  cannot  be  set  up 
as  a  counterclaim  in  an  action  to  recover  an 
assessment  for  the  improvement  of  the  street. 
(Himmelmann  v.  Spanagel,  38  Oal.  389.) 

Setoff  in  action  for  street  assessment.  See 
ante,  400. 

e.  Litigation  of  Title  in. 

662.  Title  to  lot  on  which  assessment  for 
street  improvements  in  San  Francisco  is 
made,  if  put  in  issue  by  the  pleadings  in  an 
action  for  the  assessment,  may  be  litigated  in 
that  action.    (Taylor  v.  Bonner,  31  Cal.  480.) 

L  Evidence;  Verbal  Agreement  to  Accept 
Land. 

663.  A  provision  in  a  city  charter  which 
declares  that  the  delinquent  tax  list  on  an 
assessment  for  grading  a  street  shall  be  evi- 
dence to  prove  '*  that  all  the  forms  of  law  in 
relation  to  the  levy  and  assessment  had  been 
complied  with  "  does  not  make  it  conclusive 
evidence,  but  the  lot  owner  may  go  behind 
the  same  and  show  a  substantial  error  in  the 
proceedings.  (City  of  Stockton  y.  Oeanor, 
45  Cal.  648.) 

664.  The  certificate  of  the  ci^  and  county 
surveyor  and  deputy  superintendent  of  streets, 
and  the  assessment,  diagram,  and  warrant 
signed  by  the  street  sai)erintendent,  and  coun- 
tersigned by  the  auditor,  are  prima  facie  evi- 
dence of  the  fact  that  the  contract  has  been 
duly  and  fnUy  performed.  (Ede  t.  Knight,  93 
Oal.  159.) 

665.  The  warrant,  assessment,  and  diagram 
which  are  made  by  section  12  of  the  act  of 
April  1.  1872,  prima  facie  evidence  of  the  reg- 
ularity and  correctness  of  the  assessment,  and 
of  the  prior  proceedin([S  and  acts  of  the  super- 
intendent, etc,  are  prima  facie  evidence  that 
there  was  a  recommendation  of  the  street 


superintendent  to  the  board  of  supervisors 
that  the  work  should  be  done.  (Fanning  y. 
Leviston,  93  Oal.  186.) 

6ti6.  In  an  action  upon  a  street  assessment 
it  appeared  that  ten  days  before  the  order  of 
the  board  of  supervisors  directing  the  clerk  to 
advertise  for  bias,  written  objections  were  filed 
by  the  owners  of  more  than  one-half  in  front- 
age of  the  lots  fronting  on  the  improvement. 
Held,  that  under  the  first  section  of  the  act 
of  1863,  relating  to  street  improvements  in 
San  Francisco,  such  written  objections  dis- 
placed the  prima  facie  proof  of  regularity 
made  by  the  warrant,  assessment,  and  dia- 
gram, and  threw  upon  the  plaintiff  the  bur- 
den of  showing  that  the  bar  effected  by  the 
objections  had  been  removed.  (Dougherty  y. 
Harrison,  54  Cal.  428.) 

667.  The  statute  making  the  assessment, 
and  other  documents  prima  facie  evidence  oi 
the  regularity  and  correctness  of  the  assess- 
ment, and  of  the  prior  proceedings,  is  a  con- 
stitutional regulation  of  the  rules  of  evidence, 
and  is  not  a  local  or  special  law  "  regulating 
the  practice  of  courts  of  justice"  within  the 
inhibition  of  the  state  constitution.  (McDon- 
ald V.  Conniff,  99  Cal.  386.) 

668.  The  law  making  the  assessment,  war- 
rant, and  diagram,  witn  affidavit  of  demand 
and  nonpayment,  prima  facie  evidence  of  the 
indebtedness  and  right  to  recover,  in  an  ac- 
tion to  enforce  a  lien  lor  a  street  assessment  in 
San  Francisco,  was  not  repealed  by  the  act  of 
April  4,  1870,  on  the  same  subject.  (Dorland 
y.  McGlynn,  47  Cal.  47.) 

669.  The  thirteenth  section  of  the  statute 
in  relation  to  street  improvements  in  San 
Francisco,  to  the  effect  that  the  assessment, 
warrant,  and  diagram,  with  the  affidavit  of 
demand  and  nonpayment,  shall  be  prima 
facie  evidence  of  the  defendant's  indebted- 
ness, does  not  establish  a  rule  of  pleading, 
but  a  rule  of  evidence  only.  (Himmelman 
v.  Danofl,  35  Oal.  441.) 

670.  The  provision  of  the  statute,  making 
the  assessment,  warrant,  etc.,  prima  facie 
evidence  of  the  plaintifi's  right  to  recover,  is 
a  rule  of  evidence,  and  not  of  pleading;  and 
it  was  therefore  competent  for  the  defendants 
to  disprove  the  presumption  thus  arising,  by 
proving  that  the  contract  was  prematurely 
made ;  that  the  defense  is  not  an  affirmative 
defense,  and  it  is  therefore  unnecessary  to 
decide  whether  the  legislature  can  deprive  a 
defendant  of  other  defenses  than  those  spe- 
eifled  in  the  statute.  (Burke  v.  Tumey,  54 
Cal.  486.) 

671.  The  ninth  section  of  the  act  of  April 
4j  1870,  as  to  street  assessments  in  San  Fran- 
cisco, did  not  have  the  effect  of  chimging  the 
rule  of  evidence  fixed  in  the  fourth  section 
of  the  act  of  March  26,  1868,  which  provides 
that  the  warrant,  assessment,  and  diagram, 
with  the  affidavit  and  demand  of  nonpay- 
ment, shall  be  prima  facie  evidence  of^the 
plaint.fi's  right  to  recover,  so  as  to  compel 
the  plaintiS  to  prove  all  prior  proceedings, 
but,  under  said  act  of  1870,  the  assessment, 
or  assessments,  or  original  record  thereof,  are 
prima  facie  evidence  of  the  plaintiff's  right 
to  recover.  (Himmelmann  y.  Oarpentier,  47 
Cal.  42.) 
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672.  Although  the  award,  aesesBment,  and 
diagram,  with  the  affidavit  of  demand  and 
nonpayment,  when  o&ered  by  the  plaintiS  in 
an  action  to  foreclose  a  street  assessment  lien, 
are  prima  facie  evidence  that  a  valid  contract 
was  entered  into  for  the  street  improvement 
for  which  the  aseessment  was  made,  it  is  com- 
petent for  the  defendant,  who  denies  the  con- 
tract, to  overcome  the  effect  of  such  evidence, 
and  documentary  proof  from  the  office  of  the 
superintendent  of  streets,  showing  that  the 
original  contract  on  file  therein  was  prepared 
for  execution  by  both  parties,  and  was  not 
signed  by  the  superintendent,  and  that  the 
bond  on  tile  was  in  blank,  without  specifying 
the  names  of  obligors  or  the  penalty,  or  any 
contract  for  specific  work,  and  without  date, 
is  admissible  for  the  defendant,  as  tending  to 
show  that  no  contract  for  doing  the  work  had 
been  entered  into  by  the  superintendent. 
(Manning  v.  Den,  90  Cal.  610.) 

673.  In  an  action  to  enforce  an  alleged 
street  assessment  in  the  city  and  county  of 
San  Francisco,  parol  evidence  is  admissible  to 
show  that  a  certain  document,  offered  by  the 
plaintiff  as  the  record  of  the  t>oard  of  supeV- 
visors  ordering  the  work  upon  which  the 
assessment  was  founded  to  be  done,  was  not 
in  fact  a  record  of  the  board,  and  that  the 
true  record  did  not  authorize  the  work.  (Dyer 
T.  Brogan,  70  Oal.  136.) 

674.  Exclnsion  of  written  protest  against 
the  work  is  without  prejudice  to  the  defend- 
ant if  the  plaintiff  admits  the  names  of  ttie 
protestants  and  the  number  of  feet  owned  by 
each,  as  the  admission  of  the  plaintiff  afford- 
ed him  the  benefit  of  the  testimony  which  the 
protest  would  have  furnished.  (Alameda  Ma- 
cadamizing Co.  v.  Williams,  70  Oal.  534.) 

675.  The  burden  of  proof  that  the  defend- 
ants sued  in  an  action  on  a  street  assessment 
are  the  owners  of  the  land  is  upon  the  plain- 
tiff, where  such  ownership  is  denied  by  the 
defendants ;  and  an  answer  alleging  that  an- 
other person,  not  sned^  owns  an  undivided  in- 
terest in  the  land  is  in  legal  effect  merely  a 
denial  of  the  averment  of  the  complaint  as  to 
ownership  by  tiie  defendants,  and  is  not  an 
averment  of  new  matter  casting  the  burden 
•f  proof  npon  the  defendants.  (Robinson  v. 
MerriU,  87  Cal.  11.) 

676.  To  sustain  action  it  is  sufficient  to  show 
that  defendants  were  owners  in  fee  of  the 
land,  without  regard  to  the  particular  undi- 
yided  interest  claimed '  by  a  defendant  in  his 
answer.  (Whiting  y.  Townsend,  57  Cal.  615.) 
,  677.  In  an  action  to  recover  an  assessment  for 
the  grading  of  a  street  under  the  act  of  April 
1,  1872,  relating  to  street  work  in  San  Fran- 
cisco, which  provides  that  no  grading  can  be 
ordered  by  the  supervisors  unless  a  majority 
of  the  frontage  of  the  lots  shall  be  repre- 
sented in  the  petition  requesting  the  work, 
where  the  petition  under  which  the  grading 
was  done  did  not  show  whether  the  petitioner 
owned  a  majority  of  the  whole  frontage  or 
not,  evidence  that  the  petitioner  was  not  the 
owner  of  more  than  one-half  of  sach  frontage 
is  inadmissible.  (Spaulding  y.  North  San 
Francisco  Homesteaa  etc.  Assn.,  87  Cal.  40.) 

Evidence  to  show  want  of  petition.  See 
ante,  172. 


678.  It  is  no  defense  to  an  action  upon  a 
street  assessment  that  the  contractor  made  a 
verbal  agreement  with  the  defendant  to  enter 
into  a  written  contract  by  which  the  contract- 
or was  to  itecept  from  the  defendant  a«con- 
veyance  of  certain  land  in  payment  of  the 
amount  which  should  be  assessed  against  the 
property  of  the  defendant  for  the  street  im- 
provements, and  to  pay  to  the  defendant  the 
balance  of  the  purchase  price  of  the  land,  and 
that  the  contractor  refused  to  complete  such 
written  contract  after  doing  the  street  work ; 
and  an  averment  by  the  defendant  in  his 
answer  that  if  it  had  not  been  for  such  yer> 
bal  agreement  he  would  have  commenced  an 
action  to  enjoin  the  contractor  from  prosecut- 
ing  the  work,  does  not  strengthen  the  at- 
tempted defense.  (Ferine  y.  Forbusb,  97 
Cal.  805.) 

Findings  against  the  evidence.  See  post, 
XVI,  26,  h. 

g.  Judgments  in. 

A.  Personal  Liability  of  Defendant ;  Quantum 

Meruit. 

679.  The  act. of  1862  making  the  owner  of  a 
lot  fronting  on  a  public  street  in  San  Fran- 
cisco personally  liable  to  a  contractor  for  an 
assessment  on  the  lot  for  improvements  on 
the  street  in  front  of  the  lot,  and  giving  the 
contractor  also  a  lien  on  the  lot  for  the  same, 
is  not  unconstitutional.  (Walsh  v.  Mathews, 
20  Cal.  123.) 

Cited  20  Cal.  131;  40  Oal.  514;  64  Cal.  668. 

680.  That  part  of  the  Consolidation  Act  of 
San  Francisco  which  makes  the  owner  of  a 
lot  bordering  on  an  improved  street  person- 
idly  liable  for  that  part  of  bis  assessment  for 
the  improvement  of  the  street  which  may  re- 
main unpaid  after  a  lien  has  been  enforced 
on  (he  lot,  is  unconstitutional.  (Taylor  y. 
Palmer,  31  Oal.  240.) 

Cited  32  Cal.  279, 629 ;  33  Cal.  296;  86  Cal.  105, 
292,  293;  90  Cal.  617. 

681.  The  legislature  has  not  by  the  Oon- 
solidation  Act  for  the  government  of  San 
Francisco  and  the  amendments  thereto,  prior 
to  1862,  dpne  any  thing  more  than  to  provide 
for  a  lien  npon  lots  adjacent  to  a  street  for  im- 
provements made  on  the  street,  and  define  the 
manner  in  which  the  same  may  be  enforced. 
These  acts  do  not  create  any  personal  liability 
on  the  part  of  the  owners  of  such  lots  for 
such  improvements,  nor  does  the  amendment 
of  1862  create  any  personal  liability  for  work 
done  or  to  be  done  under  contracts  entered 
into  before  its  passage.  (Creighton  y.  Man- 
son,  27  Cal.  613.) 

682.  The  expense  of  the  improvement  is  a 
lien  upon  the  property  benefited,  and  not  a 
charge  against  the  owner  personally.  (Gillis 
y.  Cleveland,  87  Cal.  214.) 

683.  In  an  action  by  a  street  contractor  to 
foreclose  a  street  assessment  lien  upon  land 
benefit^  by  the  work,  there  is  no  personal 
liability  of  the  owner  of  the  land,  and  the 
doctrine  of  estoppel  in  pais  has  no  applica- 
tion.   (Heft  y.  Payne,  97  Cal.  108.) 

684.  A  contractor  who  improves  a  street  in 
a  city,  under  a  contract  with  the  city  author- 
ities, for  which  improvement  an  aaeeesment 
is  made  on  the  lota  fronting  on  the  street,  ia 
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not  entitled  to  a  peraonal  jndgment  against 
the  lotowner  for  the  amount  aaeeased  against 
the  lot.    (Randolph  t.  Bayue,  44  CaL  306.) 

685.  The  owner  of  land  in  a  municipal  cor- 
poration, bordering  upon  an  improyed  street, 
cannot  be  made  liable  for  the  cost  of  the  im- 
provement beyond  the  value  of  bis  land, 
(Taylor  v.  Palmer,  81  Cal.  240.) 

CSted  31  Cal.  481;   32  Oal.  806,  628;  88  Cal. 
179;  72  Cal.  441 ;  87  Cal.  217. 

686.  Lots  fronting  on  a  street  cannot  be 
taxed  by  way  of  assessment  to  pay  a  person 
for  grading  done  by  him  on  the  street  some 
two  or  three  years  before,  under  an  abortive 
contract  made  by  him  with  the  manicipality. 
(Matter  of  Market  Street,  49  Cal.  546.) 
Cited  72  Cal.  441. 

687.  The  claim  of  such  person,  if  he  has 
one,  is  a  claim  affecting  the  public  conscience, 
and  must  be  satisfied  through  the  legislative 
power  of  appropriation  out  of  the  moneys  of 
the  state,  or  of  the  municipality.  (Matter  of 
Market  Street,  49  Cal.  646.) 

688.  In  an  action  for  a  street  assessment  in 
San  Francisco,  it  is  error  to  render  personal 
judgment  therefor  against  the  owner  of  the 
lot  assessed.  (Coniff  v.  Hastings,  36  Cal.  292.) 
Cited  86  Cal.  106. 

689.  A  personal  judgment  cannot  be  ren- 
dered  against  the  owner  of  a  lot  in  San  Fran- 
cisco for  a  street  assessment.  The  lot  may  be 
charged  with  a  lien  for  the  assessment. 
((Jaftiey  v.  Gough,  36  Cal.  104.) 

690.  A  personal  judgment  for  the  amount 
of  an  assessment  for  a  street  improvement  in 
Ot^land  should  not  be  rendered  against  the 
defendant  for  a  deficiency  which  may  remain 
due  after  the  enforcement  of  a  lien  on  the  lot. 
(Beaudry  v.  Valdei,  82  Cal.  269.) 

691.  A  judjgment  of  foreclosure  of  a  street 
assessment  hen  which  provides  for  a  personal 
judgment  against  the  defendant  for  any  de- 
ficiency that  might  remain  after  a  sale  of  the 
lot  assessed  is  unauthorized  and  erroneous. 
(Manning  v.  Den,  90  Cal.  610.) 

692.  The  contractor  is  entitled  to  a  lien  on 
a  lot  in  Sui  Francisco,  and  to  a  personal  judg- 
ment against  the  owner  for  the  amount  of  an 
assessment  levied  on  the  same  for  work  done 
on  the  street  in  front  of  the  same.  (Emery  t. 
Bradford,  29  Cal.  76.) 

Cited  29  CaL  124;  31  Cal.  250;  84  CaL  319. 

693.  An  action  to  foreclose  the  lien  of  a 
street  assessment,  under  the  act  of  1872,  was 
not  a  proceeding  strictly  in  rem,  but  the  de- 
cree therein  was  in  personam,  the  measure  of 
satisfaction,  however,  being  the  interest  which 
the  defendants  had  in  the  land,  and  sUch  de- 
cree did  not  bind  the  interests  in  the  land  of 
any  persons  not  made  parties  to  the  action. 
(Wood  V.  Curran,  99  Cal.  187.) 

Personal  judgment  cannot  be  rendered 
agtdnst  the  owner.    See  ante,  606. 

694.  A  permit  from  superintendent  of  streets 
to  private  parties  to  do  work  on  the  street 
does  not  impose  any  liability  on  the  property 
owner.    (Nagle  v.  McMurray,  84  Cal.  589.) 

606.  After  a  property  owner  has  protested 
against  street  work,  a  promise  to  pay  for  it 
cannot  be  implied  from  the  fact  that  he  saw 
Cal.  Diowt,  Vot.  m.— i7i 


the  work  done  without  ftirther  objection,  and 
made  suggestions  to  the  workmen  as  to  the 
proper  way  of  doing  it.  (Nagle  v.  McMur- 
ray, 84  Cal.  539.) 

696.  When  the  complaint  declares  upon  an 
express  contract  lor  a  street  improvement, 
and  there  is  no  allegation  as  to  what  the  work 
done  was  worth,  there  can  be  recovery  upon 
quantum  meruit.  ( Kaisch  v.  City  and  County 
of  San  Francisco,  80  Cal.  1.) 

Action  on  personal  judgment,  enjoining. 
See  Injunctions,  48. 

B.  Form  of;  Judgment  Must  be  Against  All 
Uie  Parties. 

697.  In  action  in  which  it  is  admitted  that 
several  defendants  are  owners  of  the  lot,  it  is 
erroneous  to  order  judgment  for  the  amount 
of  the  assessment  against  only  one  of  the  de- 
fendants, (Clark  V.  Porter,  63  Cal.  409.) 
Cited  57  Oal.  207 ;  60  CaL  381 ;  63  Cal.  440;  87 

Cal.  13,  15. 

698.  When  two  or  more  lots  are  separately 
assessed  for  expense  of  improving  a  street, 
each  lot  is  chargeable  only  with  the  amount 
assessed  upon  it,  and,  in  enforcing  the  lien, 
the  judgment  should  state  the  amount  for 
which  each  lot  is  liable,  and  should  order  a 
sale  of  each  lot,  or  so  much  thereof  as  may  be 
necessary  to  satisfy  such  amount .  and  costs. 
(Brady  v.  KoUy,  52  Cal.  371.) 

Cited  76  Cal.  583;  87  CaL  218. 

699.  Where  an  action  to  enforqs  the  lien  of 
a  street  assessment  is  against  two  or  more 
owners,  no  decred  can  be  entered  after  a  dis- 
missal as  to  one  of  the  defendants.  All  the 
owners  must  be  before  the  court.  (DriscoU  v. 
Howard,  63  Cal.  438.) 

7(X).  In  an  action  to  enforce  a  street  assess- 
ment, judgment  was  entered  against  all  the 
defendante  except  one,  who  had  not  been 
served  with  process,  and  who  was  alleged  in 
the  complaint  to  be  interested.  Held,  that 
the  judgment  was  erroneous,  (1)  because  the 
case  had  not  been  disposed  of  as  to  the  de- 
fendant not  served,  and  (2)  because,  in  such 
a  case  as  this,  the  statute  gives  no  authority 
for  a  decree  enforcing  the  hen,  in  the  absence 
of  any  of  the  parties  interested.  (Diggins  v. 
Reay,  64  Cal.  626.) 
Cited  67  Cal.  207;  60  CaL  881;  68  CaL  440; 

76  Oal.  609:  67  Cal.  13. 16. 

C.  Penalty;  Interest. 

701.  The  tax-collector  of  the  city  and  county 
of  San  Firancisoo  has  no  authority  to  add  five 
per  cent  to  an  assessment  for  widening  Kearny 
street,  on  failure  of  the  owner  to  pay  the  as- 
sessment when  due.  (Bucknall  v.  Story,  36 
Oal.  67,) 

Cited  67  Oal.  484. 

702,  The  common  council  of  the  city  of  San 
Fiancisco  has  no  authority,  under  the  charter 
of  the  city,  to  impose  a  penalty  of  one  per 
cent  per  day  for  the  nonpayment  of  an  as- 
sessment. (Weber  v.  City  of  San  Francisco, 
1  Cal.  455.) 

703,  Street  araessments  in  San  Francisco  do 
not  draw  interest.  (Himmelmann  v.  Oliver, 
84  CaL  246.) 

704.  Street  assessments  in  San  Francisco 
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am  not  (xmtracts  wi'hin  the  me«nioKof  the 
■tatate  in  relation  to  interest,  nor,  oy  any 
ttatote,  is  interest  allowable  on  street  war- 
rants issued  for  street  improvements  in  that 
city.  (HaskeU  v.  Bartlett,  34  Cal.  281.) 
Cited  S4  Oal.  247. 

706.  Interest  may  be  allowed  on  a  street  as- 
seesment  in  San  Francisco,  if  the  assessment 
has  been  made  subsequent  to  the  passage  of 
the  act  of  March  20,  1868,  notwithstanding 
the  contract  for  the  work  was  awarded  prior 
to  that  date.  (Dougherty  y.  Henarie,  47 
Oal.  9.) 

706.  A  judgment  rendered  f(Nr  street  assess- 
ments in  San  Francisco  draws  interest  from 
the  time  of  its  rendition.  (Himmelman  v. 
Oliver,  84  Gal.  246.) 

Cited  38  Cal.  649;  16  Nev.  319. 

707.  There  is  no  constitutional  impediment 
which  estops  the  legislature  from  enacting 
that,  if  a  property  owner  neglects  to  pay  an 
assessment  made  for  improving  a  street,  it 
shall  bear  interest,  even  if  the  contract  was 
made  before  the  passase  of  the  act.  (Dough- 
erty V.  Henarie,  47  Cal.  9.) 

Judgment,  interest  on.    See  Interest,  68. 

D.  Attorney's  Fees. 

708.  Under  section  12  of  act  of  March  18, 
1886  (Stats.  1886,  p.  147),  allowing  a  certain 
amount  as  an  attorney's  fee,  in  addition  to 
the  taxable  costs,  in  all  cases  of  recovery 
under  the  provisions  of  the  statute,  the  fee 
m*y  be  allowed  as  against  each  lot,  although 
owned  by  the  same  person.  (Qillis  v.  01ev»> 
land,  87  Oal.  214.) 

E.  Validity  and  Conclusiveness. 

709.  Although  property  on  I  street  cannot 
be  lawfully  taxM  lot  unprovements  on  J 
street,  yet  if  it  is  done,  and  suit  is  brought 
and  service  of  process  obtained  and  judgment 
rendered  as  required  by  law,  the  judgment  is 
not  void,  but  only  erroneous  and  liable  to  be 
reversed  on  appeaL  (Mayo  v.  Ah  Loy,  32 
Cal.  477.) 

710.  When  assessment  is  made  and  suit  is 
brought,  and  the  summons  is  properly  served, 
the  judgment  when  rendered  is  conclusive 
and  binding  upon  all  the  world.  (Mayo  v. 
Ah  Loy,  82  <3al.  477.) 

Cited  36  Oal.  222;  89  Oal.  440. 

Judgment  on  the  pleadings.    See  ante,  644. 

Collateral  attack  on  judgment  by  showing 
payment.    See  Judgments,  724. 

h.  Findings. 

711.  In  an  action  to  enforce  a  street  assess- 
ment in  San  Francisco,  the  court  found  that 
the  board  of  supervieors  had  not  acquired 
jurisdiction  to  order  the  work,  but  also  found 
particular  facts  sufficient  to  show  such  juris- 
diction. Held,  that  under  the  findings,  judg- 
ment should  nave  been  rendered  for  the 
plaintiff.  (Dyer  v.  Chase,  67  Oal.  284.) 
ated  79  Cal.  441. 

712.  In  an  action  for  the  foreclosure  of  a 
street  assessment,  if  the  court  finds  generally 
that  all  the  allegations  of  the  answer  are  true, 
without  passing  specifically  upon  an  issue 
tendered  as  to  whether  the  portion  of  the 


street  upon  which  the  work  was  done  had 
ever  been  dedicated  as  a  public  street,  and 
the  evidence  shows  that  it  had  been  so  dedi- 
cated, an  order  refusing  a  new  trial  must  be 
reversed.    (Spanlding  v.  Wesson,  84  Cal.  141.  > 

713.  ^e  court  below  found  that  the  reso- 
lution of  the  board  of  supervisors  ordering 
the  work  to  be  done  was  not  published  after 
its  introduction  and  before  final  action 
thereon,  and  tliat  certain  notices  required  in 
the  course  of  the  proceedings  prior  to  the  as- 
sessment were  not  given.  The  plaintiff  gave 
in  evidence  the  assessment,  diagram,  war- 
rant, and  affidavit  of  demand  and  nonpay- 
ment, with  the  indorsements  thereon  showing 
the  same  to  have  been  dulv  recorded,  and  no 
other  evidence  was  introduced  in  r^ard  to 
the  proceedings.  The  assessment,  diagram, 
and  warrant  being  prima  facie  evidence  of  the 
regularity  of  the  previous  proceedings,  held, 
that  the  findings  could  not  be  sustained. 
(Jennings  v.  Le  Roy,  63  Cal.  397.) 

Cited  80  Oal.  16:  «e  Cal.  87. 

714.  When  the  superior  court,  in  an  action 
to  enforce  a  street  assessment,  finds  all  the 
facts  which  are  necessary  to  sustain  the  valid- 
ity of  the  assessment,  including  facts  show- 
ing a  sufficient  publication  of  the  notice  of 
intention,  but  draws  an  erroneous  conclusion 
of  law  from  the  finding  that  the  publication 
was  void  and  insufficient  to  give  jurisdiction 
to  award  the  contract  for  the  street  improve- 
ment, and  consequently  renders  judgment 
for  the  defendant,  upon  appeal  by  the  plain- 
tiff from  such  judgment  a  judgment  will  be 
rendered  in  favor  of  the  appellant  upon  the 
findings.  (Oakland  Paving  Co.  t.  Bagge,  79 
CaL4SB.) 

Judgment  foreclosing  or  refusing  to  for^ 
dose  street  assessment,  presumptions  as  to. 
See  Appeals,  2716,  2717. 

Notice  of  appeal  in  action  to  foreclose,  upon 
whom  to  be  served.    See  Appeals,  683. 

Omission  of  findings,  effect  of.  See  post, 
722. 

i.  Sales  in;  Bights  of  Purchaser. 

716.  Sale  of  land  to  satisfy  void  street  as- 
sessment which  the  legislature  has  unconsti- 
tutionally attempted  to  validate,  would  be 
taking  property  "without  due  process  of 
law."    (Brady  v.  King,  53  Cal.  44.) 

716.  An  assessment  for  widening  a  street, 
void  on  its  face,  creates  no  lien  on  the  prop- 
erty, and  a  purchaser  at  the  sale  does  not 
acquire  even  a  color  of  title  which  will  operate 
as  a  cloud  on  the  true  title.  (Bucknall  v. 
Story,  46  Cal.  689.) 

717.  By  article  IX  of  the  charter  of  Los  An- 
geles, it  IS  provided  that,  upon  a  sale  of  prop- 
erty for  a  street  assessment,  a  deed  shall  be 
made  to  the  purchaser,  "  slating  therein  that 
it  is  made  subject  to  redemption  as  provided 
in  this  article,"  and  further,  that  the  deed 
"  must  express  the  true  consideration  thereof, 
which  is  tne  amount  paid  by  the  purchaser." 
A  deed  purporting  to  be  made  in  pursuance 
of  these  provisions,  after  reciting  that  the 
property  was  sold  for  one  hundred  and  sixty- 
eight  dollars,  stated  that  the  deed  was  made 
subject  to  redemption,  "  as  provided  in  article 
VIU  "  of  the  charter,  and  that  the  oonaidera- 
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tiou  was  one  hnndred  and  eighty-fleven  dol- 
Imb  and  fifty  cents.  Held,  that  the  deed  waa 
Toid,  because  it  failed  to  state  that  it  waa 
"  made  sabiect  to  redemption  as  provided  in 
,"  and  also  because  it  failed  to  state 


(Hnbbell  t.  Oamp- 


article  IX," 

the  true  consideration. 

bell,  66  Gal.  627.) 

718.  A  purchaser  under  a  tax  sale  for  widen- 
ing Kearny  street,  in  San  Frandsco,  in  order 
to  recover  the  land  must  introduce  in  evi- 
dence not  only  his  deed,  but  the  assessment, 
and  must  show  the  regularity  of  all  the  pro* 
ceedings.    (Bucknall  v.  Story,  86  Cal.  67.) 

719.  A  deed  executed  under  a  sale  made  for 
the  nonpayment  of  an  assessment  for  widen- 
ing Kearny  street  in  San  Francisco,  without 
other  evidence,  is  not  prima  facie  evidence  of 
title.  (Bucknall  t.  Story,  86  Oal.  67.) 
Cited  72  Oal.  436. 

720.  A  title  to  land  under  a  judgment  of 
foreclosure  of  a  street-assessment  lien  relates 
back  to  the  date  of  the  original  liens  tare- 
dosed,  and  a  sberifPs  deed  based  upon  a  judg- 
ment of  foreclosure  of  such  a  lien  conveys  a 
superior  title  to  a  sheriff's  deed  based  upon  a 
prior  judgment  of  the  same  character,  where 
the  liens  under  which  the  later  judgment  was 
rendered  are  older  than  the  liens  to  which 
the  deeds  under  the  prior  judgment  relate. 
(Brady  v.  Burke,  90  Oal.  1.) 

721.  In  an  action  to  quiet  title  to  lands, 
where  the  plaintiff  claims  under  a  judgment  oi 
foreclosure  of  a  street  assessment  Uen,  defend- 
ants, who  claim  under  liens  upon  which  suits 
are  pending,  must  show  the  facts  establishing 
their  validity.    (Brady  v.  Burke,  90  Cal.  1.) 

722.  In  action  by  purchaser  at  a  sale  under 
a  street  assessment,  to  quiet  title,  where  the 
defendant  claims  under  liens  upon  which 
suits  are  pending,  and  the  findings  do  not 
disclose  that  any  of  the  alleged  liens  are  valid, 
and  no  evidence  appears  to  sustain  some  of 
the  facts  essential  to  their  validiUr,  the  omis- 
sion of  necessarv  findings  as  to  their  validity 
or  invalidity  will  not  justify  the  reversal  of  a 
judgment  involving  their  invalidity.  (Brady 
V.  Burke,  90  Cal.  1.) 

723.  Purchaser  at  sale  under  foreclosure  of 
street  assessment  lien,  to  which  an  heir  was 
made  a  party,  took  the  rights  of  such  heir 
subject  to  the  provisions  of  the  Probate  Act 
for  the  support  of  the  family  of  the  deceased, 
and  for  the  pajrment  of  his  debts  and  the 
expenses  of  administration,  and  subject  to  be 
divested  by  a  sale  of  the  realty  for  sucbpur- 
poses  by  order  of  the  probate  court.  (Wood 
V.  Ourran,  99  Cal.  137.) 

Judgment  foreclosing  Uen  for  assessment, 
execution  must  issue  in  five  years.  See  Exe- 
cutions, 16. 

Percent^e  in  action  to  recover  street  assess- 
ment.   See  Costs,  18. 

Sale,  final  jnd^ent  in  action  to  enjoin 
sale.    See  Injunctions,  338. 

Sale  under  street  assessment,  enjoining. 
See  Injunctions,  II,  16. 

XTII.  Street  Work  Done  on    Property 
not  Dedicated  to  Public  Use. 

724.  No  recovery  can  be  had  for  any  street 
work  done  on  private  property  not  dedicated 


as  a  pablic  street.    (Cook  t.  Sadden,  94  CaU 
44S.) 

7^.  A  street  assessment  levied  for  opening 
of  street  across  private  lot  which  had  not  been 
dedicated  to  the  public  or  condemned  for  pub- 
lic use,  and  of  which  there  was  no  user  by 
the  public  until  after  the  grading  was  done 
for  which  the  assessment  in  Question  was 
levied,  is  invalid,  and  cannot  M  enforced. 
(Spaulding  ▼.  Bradley,  79  Cal.  449.) 

STRIKING  OUT. 

Evidence.    Bee  Evidence,  X,  7. 

Leadinz  questions,  striking  out.  See  Wit- 
nesses, Vl,  4. 

Referee's  report.    See  Reference,  IX,  4. 

Disobedience  of  subpoena,  striking  out  an- 
swer.   See  Witnesses,  I.  

Parties,  striking  out.    See  Parties,  VIIL 

Pleadiiws,  striking  out.  See  Pleading  and 
Practice,  YU,  18. 

Demurrer,  striking  out.  See  Pleading  and 
Practice,  X,  8. 

Opposition  to  probate  of  will,  striking  ont. 
See  Wills,  X,  9,  d. 

Notice  of  motion  for  new  trial,  striking  out. 
See  New  Trial,  V,  8,  h. 

StrikinK  statement  on  motion  for  new  trial 
from  the  files.    See  New  Trial,  V,  7,  i. 

Record  on  appeal,  striking  out.  See  Ap- 
peals, VI,  7,  b. 

SVBCONTBACTOBS. 

See  Mechanics'  Liens. 
Bait  by.    See  Building  Contracts,  m. 

SUBLEASE. 

See  Landlord  and  Tenant,  VII,  S. 

SUBMISSION. 

To  arbitration.    See  Arbitration. 

Demurrer,  submission  of.  See  Pleading 
and  Practice,  X.  11. 

Pleadings,  submission  of  case  on,  condo- 
siveness  oi  judgment.  See  Judgments,  X, 
9,1. 

Petition  for  prohibition,  submission  on 
pleadings.    See  Prohibition,  n,  2. 

Land  contests,  submission  on  the  pleadings. 
See  Public  Lands,  XVII,  8. 

Cause,  submission  of.  See  Pleading  and 
Practice,  XX.  13. 

Nonsuit  after  submission  of  cause.  See 
Nonsuit,  rV,  2. 

Submission  of  case  on  motion  for  nonsuit. 
See  Nonsuit,  VI,  4. 

Motion  for  new  trial,  submission  of.  See 
New  Trial,  IK,  6. 

SUBPfEITA. 

See  Witnesses,  L 

Quashing.    See  Depositions,  VII. 
Disobedience   oL    See  Ck>ntemp^  IV,   4; 
Depositions,  VU ;  Witnesses,  L 

SUBROGATION. 

1.  Subrogation  is  the  substitution  of  an- 
other person  in  the  place  of  a  creditor,  the 
substituted  party  succeeding  to  the  rights  of 
the  creditor  in  rolation  to  the  debt.    It  is 
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treated  aa  the  creatare  of  equity,  and  is  so 
adminlatered  as  to  secure  real  and  essential 
justice  without  regard  to  form,  and  is  inde- 
pendent of  any  contractual  relations  between 
the  parties  to  be  affected  by  it,  and  includes 
every  instance  in  which  one  party  for  bis  own 
protection  pays  a  debt  for  which  another  is 
primarily  answerable,  and  which,  in  equity 
and  good  conscience,  should  have  been  die- 
chared  by  the  latter.  (Redington  v.  Com- 
well,  900al.  49.) 

2.  Although  a  lien  will  be  kept  alive,  under 
some  circumstances,  by  subrogation,  in  favor 
of  one  who  has  paid  the  lienbolder,  even 
when  the  latter  has  satisfied  and  discharged 
it  of  record,  yet  where  the  equity  is  a  latent 
one,  the  lien  will  not  be  kept  alive  to  the  pre- 
judice of  a  subsequent  bona  fide  purchaser. 
(Richards  v.  Griffith,  92  Oal.  493.) 

3.  Payment  of  judgment  of  foreclosure  of 
mortgage  may  operate  as  equitable  assign- 
ment to  the  person  who  makes  the  payment, 
although  the  mortgagee  enters  satisfaction  oi 
the  juofpnent  upon  the  record.  But  the  lien 
of  the  judgment  will  not  be  kept  alive  to  the 
prejudice  of  a  subsequent  bona  fide  purchaser 
of  the  land,  who  had  no  notice  of  the  equities 
of  the  person  who  made  the  payment,  and 
who  pivchased  while  it  appeared  of  record 
that  tne  ju<izment  had  been  satisfied  and  dis- 
charged. (Persons  v.  Shaeffer,  65  Cal.  79. ) 
Cited  92  Cal.  496. 

4.  Kaked  purchaser  at  judicial  sale  made 
under  decree  fcH«cloeing  mortgage  is  not  en- 
titled to  have  the  satisfaction  of  the  judgment 
under  which  the  sale  was  made  set  asicfo,  and 
to  be  subrogated  to  the  rights  of  the  plaintiff 
in  the  judgment,  because  the  sale  was  void, 
and  he  acquired  no  title  to  the  property  pur- 
chased. (Branham  v.  Mayor  and  Common 
Council  of  San  Jose,  24  Cal.  585.) 

Purchaser,  subrogation  of.  See  Mortgages, 
XX,  6. 

Purchaser  under  foreclosare,  subrogation 
Of.    See  Mortgages,  XIX,  18,  h. 

Purchasers  at  execution,  subrogation  of. 
See  Executions,  IX,  6,  c. 

Purchasers  at  void  sale  not  entitled  to, 
when.    See  Estates  of  Deceased  Persons,  306. 

6.  Where  one  of  two  defendants  in  joint 
judgpent  pays  it,  but  not  with  the  intention 
of  discharging  it,  he  is  entitled  to  uso  the 
judgment  lor  his  protection  and  indemnity, 
ana  may  enforce  it  against  his  codefendant 
for  his  legal  proportion  of  the  debt.  (Coffee 
V.  Tevis,  17  <^.  289.) 

6.  If  A  makes  a  verbal  contract  with  B  to 
sell  him  a  tract  of  land,  and  puts  B  in  poeaeo- 
sion  thereof,  judgment  creditors  of  B  do  not 
thereby,  by  virtue  of  the  lien  of  their  judg- 
ment or  the  levy  of  an  execution,  acquire 
such  an  interest  in  the  land  as  to  entitle  them 
to  be  subrogated  to  B's  rights,  and  to  compel 
A  to  makb  a  conveyance  to  them  upon  pay- 
ing him  the  purchase  price  which  B  was  to 
pay.    (Logan  v.  Hale,  42  Cal.  645.) 

7.  Purchaser  of  land  subject  to  mortgage 
ag^reed  with  the  owner  and  the  mortgagee 
to  pay  off  the  mortgage  debt  as  part  consid- 
eration for  the  purchase.  The  mortgage  debt 
was  paid  by  the  purchaser  to  the  mortgagee. 


and  the  remainder  of  the  purchase  money  to 
the  owner,  who  thereupon  conveyed  the  (and 
to  the  purchaser.  The  mortgagee  entered 
satisfaction  of  the  mortgage  debt  upon  the  rec- 
ord. Held,  that  the  transaction  operated  as 
an  equitable  assignment  of  the  mortgage  to 
the  purchaser,  and  was  a  lien  prior  and  supe- 
rior to  that  of  a  judgment  against  the  mort- 
gagor procured  and  entered  after  the  date  of 
the  execution  of  the  mortgage  and  before  the 
entry  of  satisfaction  of  the  mortgage  debt. 
(Matzen  v.  ShaeSer,  65  (3al.  81.) 
Cited  65  Cal.  80;  85  Cal.  286. 

8.  If  A  makes  a  verbal  contract  with  B  to 
sell  him  a  tract  of  land,  and  puts  him  in  pos- 
session, B  is  a  necessary  party  to  an  action ' 
commenced  by  the  judgment  creditors  against 
A  to  be  subrogated  to  B's  rights  in  the  land. 
(Logan  V.  Hale,  42  Cal.  645.) 

Surety's  right  to.    See  Suretyship,  148. 

(jhiarantor,  subrogation  of.  See  Guaranty, 
IV. 

Stockholder  paying  more  than  his  share. 
See  Corporations,  S04. 

Rights  and  remedies  of  subrogated  stock- 
holder.   See  Statute  of  Limitations,  144. 

Of  cotenant  redeeming  from  foreclosure 
sale.    See  Ck>tenancy,  32. 

Wife,  when  has  right  to  as  against  husband. 
See  Husband  and  Wife,  36. 

Of  city  to  rights  of  sheriff  in  bond  of  dep- 
uty.   See  Bonds,  115. 

Subsequent  mortgagee.  See  Injunctions, 
83. 

One  paying  mortgage  at  request  of  mort- 
gagor.   See  Mortgages,  478. 

Mortgagee,  8ubro«ition  of  oh  conveyance 
by  mortgagor.    See  Mortgages,  383,  384. 

Assignee  of  mortgage,  subrogation  of.  See 
Mortg^es,  438. 

New  mortgagee,  subrogation  of.  See  Mort- 
gages, 613,  et  seq. 

Payment  from  proceeds  of  another  mort- 
gage on,  subrogation.    See  Mortgagee,  616. 

Stranger  paying  and  discharging  mortgage 
cannot  have  discharge  set  aside.  See  Equity, 
46. 

Parties  in  action  to  be  subrogated  to  supe- 
rior lien.    See  Executions,  211. 

Action  for.  See  Statute  of  Limitations, 
290,291. 

BUBSCBIPTI05. 

See  Signatures. 

1.  If  a  number  of  persons  subscribe  to  a 
paper,  in  which  they  promise  to  contribute 
money  for  the  accomplishment  of  an  object  of 
interest  to  all,  as  the  erection  of  a  building 
for  a  college,  and  which  object  cannot  be 
accomplish^  save  by  their  common  per- 
formance, their  mutual  promises  constitute 
mutual  obligations,  and  are  a  sufficient  con- 
sideration to  support  the  promise  of  each. 
(Christian  College  v.  Hendley,  49  Oal.  847.) 
Cited  80  Cal.  32;  distinguished  70  Cal.  160. 

2.  A  promise  to  pay  a  subscription  to  help 
defray  tne  expenses  of  some  charitable  object 
is  a  mere  offer,  which  may  be  revoked  at  any 
time  before  it  is  accepted  by  the  promisee, 
and  xsy  acceptance  can  only  be  shown  by 
some  act  by  the  promisee  whereby  a  legal 
liability  is  incnrreaor  money  is  expended  on 
the  faith  of  the  promise.    If  the  promisor  die 
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before  hie  offer  is  accepted  it  ia  thereby  re- 
voked, and  cannot  afterward,  by  any  acta 
Bhowing  an  acceptance,  be  made  enforceable 
against  his  estate.  The  rule  is  otherwise 
-when  sabflcribers  agree  together  to  make  np 
a  specified  sum,  and  where  the  withdrawal  of 
one  increases  the  amount  to  be  paid  'bj  the 
others.  In  such  a  case,  as  between  the  sub- 
scribeis,  there  is  a  mutual  liability,  and  the 
co-subscribers  may  maintain  an  action  against 
one  who  refuses  to  pay.  (Orand  Lodge  of 
the  Independent  Order  of  Good  Templars  y. 
Famham,  70  Gal.  168.) 

3.  Party  cannot  occupy  double  character 
of  debtor  and  creditor.  And  where  the  plain- 
tiff was  himself  a  subscriber  to  the  paper 
upon  which  his  claim  was  founded,  his  uabil- 
ity  and  that  of  the  defendant  was  of  the  same 
character,  and  would  not  constitute  the  de- 
fendant a  debtor  of  the  plaintiff.  (Smith  t. 
Troebody,  2  Oal.  341.) 

4.  The  city  of  San  Francisco  agreed  for  the 
purchase  of  a  lot  of  ground  for  a  public  street, 
but  the  agreement  fell  through.  Staples. 
Truebody,  and  divers  others  were  interestcKi 
in  the  opening  of  the  street.  Staples,  to  pre- 
vent a  failure,  procured  an  offer  from  the 
owner  of  the  lot  to  take  five  thousand  dollars 
in  addition  to  the  payment  propoeed  by  the 
city,  and  convey  the  lot  to  the  city.  Staples 
then  started  a  subscription  paper  and  pro- 
cured signatures  to  tne  amount  of  about 
three  thousand  dollars ;  of  these  subscribers 
Staples  himself  was  one,  and  Truebody,  the 
defendant,  another,  each  for  the  sum  of  eight 
hundred  dollars.  Afterward  Staples,  learn- 
ing that  the  owner  of  the  lot  had  conveyed  it 
to  the  city,  tore  np  the  subscription  paper, 
believing  (as  he  testified)  that  no  further 
subscriptions  could  be  obtained.  And  after 
the  pax>er  was  destroyed  he  assigned  to 
tjmith,  the  plaintiff,  his  claim  against  the 
subscribers  to  it ;  and  this  suit  was  brought 
against  Truebody  to  recover  the  amount  sub- 
scribed by  him.  Held,  that  the  subscription 
paper  thus  assigned  by  Staples  to  the  plain- 
tiff could  create  no  liability  in  favor  of  the 
latter.    (Smith  v.  Truebody,  2  Gal.  341.) 

6.  If  sabecriptions  of  money  in  aid  of  a 
college,  made  to  a  finance  committee,  passed 
by  operation  of  law  to  a  corporation  afterward 
formed,  the  com|>laint,  in  an  action  to  re- 
cover a  subscription,  should  aver  that  fact. 
(Christian  College  v.  Hendley,  49  Cal.  347.) 

6.  A  complaint  in  an  action  by  the  mem- 
bers of  s  "  railroad  committee,"  appointed  by 
residents  along  the  line  of  a_  proposed  railway 
to  raise  fnnds  by  subscription,  to  secure 
rights  of  way  and  depot  grounds  therefor,  al- 
leging the  facts  connected  with  their  appoint- 
ment as  such  committee,  and  showing  that 
one  of  their  number,  who  was  their  author- 
ized i^nt  to  procure  previous  subscriptions, 
had  secured  subscriptions  from  many  resi- 
dents along  the  line  of  the  road,  and  that  at 
his  instance  the  defendant  had  subscribed  an 
amount  specified,  in  satisfaction  of  which  he 
had  executed  two  notes  set  out  in  the  com- 
plaint, which  were  payable  to  the  order  of 
their  agent,  described  therein  as  "Agt.  R.  R. 
Com., '"that  no  part  of  either  of  the  notes 
had  been  paid,  and  that  plaintiffs  had  pur- 


chased various  rights  of  wajr  and  depot 
grounds,  for  which  they  had  paid  more  than 
the  amount  of  defendant's  subscription,  re- 
lying thereufton,  sufSciently  states  a  cause  of 
aiction  as  against  a  general  demurrer.  (Jud* 
son  V.  (rage,  01  Cal.  304.) 

7.  Where  a  subscription  pajMr  duly  exe- 
cuted by  the  defendant  E.  and  others  recited, 
among  other  things,  that:  "Whereas,  the 
undersigned  desire  to  procure  the  construc- 
tion and  operation  of  a  steam  railroad  from 
the  Oakland  wharf  of  the  C.  P.  R.  R.  Co.  to 
the  State  University  at  Berkeley,  and  the 
Western  Development  Co.  proposes  to  con- 
struct and  operate,  or  cause  to  be  operated,  a 
steam  railroad  on  said  line,  provided  the 
undersigned  will,  at  their  own  expense,  pro- 
cure and  convey  to  it  the  right  of  way,  etc.. 
and  provided  further  that  the  undersigned 
will  pay,  or  cause  to  be  paid,  to  said  company 
the  sum  of  twenty  thousand  dollars  upon  the 
completion  of  the  road — the  road  to  be  com- 
menced upon  the  execution  of  the  convey- 
ances and  the  deposit  of  said  twenty  thousand 
dollars  in  bank ;  the  money  to  be  paid  by  the 
bank  to  the  company  upon  the  completion  of 
the  road";  and  which  subscription  paper 
contained  the  following  clause :  "Now,  there- 
fore, in  consideration  of  the  premises,  we, 
the  undersigned,  hereby  agree  to  contribute 
and  pay  for  carrying  out  the  foregoing  enter- 
prise, on  demand,  toe  sum  of  money  set  oppo- 
site our  names,  in  United  States  gold  coin." 
Held,  that  the  contract  was  made  for  the 
benefit  of  the  Western  Development  Com- 
pany, and  that  as  the  money  when  recovered 
will  belong  to  it,  the  company  is  the  real 
party  in  interest.  The  action  was  properly 
brought  in  the  name  of  the  Western  Develop- 
ment Gompanv.  (Western  Development  Co. 
V.  Emery,  61  Cal.  611.) 

6.  Where  it  appears  that  the  subscription 
in  satisfaction  of  which  the  notes  in  suit  were 
^ven  was  made  on  condition  that  the  road 
was  to  be  constructed  through  the  defendant's 
land,  on  a  specified  line,  testimony  that  the 
railroad  was  Duilt,  substantially,  as  described 
in  the  subscription,  and  that  if  there  was  any 
slight  variance  from  the  exact  line  therein 
described,  such  variance  was  with  the  defend- 
ant's knowledge  and  consent,  and  that  the 
road  conformed  with  his  ideas,  will  support  a 
finding  that  the  conditions  of  the  subscription 
were  complied  with.  (Judson  v.  Gage,  91 
Gal.  304.) 

Wills,  signature  to.    See  Wills,  IV. 

Stock,  subscription  to.  See  (Corporations, 
IV,  2. 

(Colleges,  Babscri[>tion.    See  Colleges. 

Ck>ntracts  of  adjoining  owners  to  pay  sums 
on  completion  of  road.    See  Railroads,  X,  5. 

Compelling  subscription  to  railroad.  See 
Mandamus,  II,  13,  e. 

Municipality,  subscription  to  stock  of  cor- 
poration by.    See   Municipal    Corporations, 

SUBSEqUENTLT  ACi^UIBED  TITLE. 

See    cross-references    under   After-acquired 
Title. 
Effect  of  prior  judgment  on.    See  Judg- 
ments, X,  9,  c 
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SUBSIDIES— SUMMONS,  I. 


SUBSIDIES. 

To  nilroads.    See  Railroada,  IL 

SUBSTITUTION. 

Parties,  sabstitution  of.    See  Parties,  IX. 

Attorney,  substitution  of.  See  Attorney 
and  Client,  VIII. 

Trustees,  sabstitution  of.  See  Trosta  and 
Trustees,  VII,  10. 

SUBTERBANEAir  WATBBS. 

See  Watercourses,  VIII. 

SUCCESSIOH. 

See  Estates  of  Deceased  Persons,  Vm,  4. 
Aliens,  right  of  inheritance  of.  See  Aliens, 

in,  1. 

Adopted  child,  rwht  of  inheritance.  See 
Parent  and  Child,  42. 

Dlegititnate  child,  inheritance  of.  See  Le- 
gitimacy, V. 

SUCCESSOBS   UT  OTEBEST. 

Judgment,  whether  binds.    See  Judgments, 
X,  10,  m. 

SUFPEBAKCE. 

Tenandeaby.  See  Landlord  andTbnant,  III,  8. 

SUFFBAOE. 

See  Elections,  VL 

SUICIDE. 

Gee  Insoranoe,  218. 

SUITABLENESS  FOB  CULTfTATIOIT. 

See  Public  Lands,  XIII;  Swamp  and  Over- 
flowed Lands,  VL 

SUMKABT  PBOCEEDHfOS. 

See  Assistance,  Ij  Forcible  Entry  and  Un- 
lawful Detamer;  Habeas  Corpus. 

Quo  warranto.    See  Quo  Warranto. 

For  removal  of  officers.  See  Offices  and 
Officers,  XVI,  3. 

Sheriff,  summary  proceedings  against  to 
compel  paying  over  of  proceeds.  See  Sheriffs, 
IV,  3,  p. 

Removal  of  plaintiff  in  condemnation  pro- 
ceedings for  &Uure  to  pay.  See  Eminent 
Domain,  293,  294. 

Statute  relating  to,  strictly  construed.  See 
Sheriffs,  100. 

To  recover  books  of  office.  See  Offices  and 
Officers,  69,  71,  72. 

SUMMONING. 

Jury,  summoning  of.  See  Jury  and  Jurors,  IV. 

SUMMONS. 
I.  Issuance  of|  Alias  Suunons. 
n.  Form  of  and  Coatento. 
m.  Amendment  of. 
IT.  Service  of. 

1.  Who  may  Serve. 

2.  NecettUy  of;  Hoie  if  ode;  Pre$ump- 

tion  <u  to  EetiAenee  of  Defendant, 


8.  Service  OtU  of  SUOe  Without  Pub- 
lication. 

4.  Time  and  Date  of  Service, 

6.  Admi»$ion  of. 

8.  Proof  of;  ^eiHon  of  Fact. 

7.  Publication  of  Summone. 

a.  Jurisdiction    by;    Constitution- 

ality and  Construction  of  Stat- 
ute; Strict  Compliance  With. 

b.  Affidavits. 

c.  Order  for. 

d.  Duration  and  Manner  of. 

e.  Deposit  of  Summons  and  Com- 

plaint in  Postoffice. 
t  Proof  of. 

5,  Ajmearanee  or  Anever  a$  Waiver  of 

Service  or  Defect  in. 

9.  Motion  to  Set  Aeide  Service. 
T.  Betnrn. 

Summons,  fees  for  service.    See  Fees,  6,  7. 
Notice  of  application  to  admit  will  to  pro- 
bate is  not.    See  Wills,  111. 

I.  Iisvance  of;  Allu  Snnunons. 

1.  Judge  has  no  power  to  order  summons 
to  issue,  out  only  to  order  a  summons  already 
issued  to  be  served  in  a  special  manner. 
(People  v.  Huber,  20  Cal.  81.) 

2.  Since  the  amendment  of  1860  to  the 
twenty-third  section  of  the  Practice  Act,  the 
clerk  IS  not  authorized  to  issue  a  summons  in 
an  action,  without  an  cnrder  from  the  court, 
after  the  expiration  of  one  year  from  the 
filing  of  the  complaint.  This  principle  ap- 
plies as  well  to  causes  in  which  the  com- 
plaint was  filed  before,  as  to  those  in  which 
the  complaint  was  filed  after  the  amendment 
took  effect.  (Dupuy  v.  Shear,  29  Oal.  238.) 
Cited  6  Col.  47,  48;  6  Ool.  296;  distinguished 

36  Cal.  301,  302. 

8.  A  summons  is  not  issued  within  one  year 
after  filing  the  complaint,  within  the  meaning 
of  the  twenty-thira  section  of  the  Practice 
Act,  unless,  within  one  year  after  filing  the 
complaint,  both  a  summons  and  a  certified 
copy  of  the  complaint,  properly  prepared  and 
certified,  are  placed  at  the  disposal  of  the 
par^  for  service.    (Reynolds  v.  rage,  86  CaL 

Cited  69  Cal.  526;  6  Col.  296. 

4.  Section  406  of  the  Code  of  Civil  Pro- 
cedure, requiring  the  summons  to  be  issued 
within  one  year  after  filins  the  complaint,  is 
mandatory.  (Linden  G.  M.  Co.  v.  Sheplar, 
53  Cal.  245.) 

Cited  6  Ck>l.  296. 

5.  Where  an  action  on  a  promissory  note 
was  commenced  by  filing  a  complaint  within 
four  years  after  the  note  became  due,  and  a 
summons  was  issued  within  one  year  there- 
after, but  not  until  after  the  expiration  of  said 
four  years,  held,  that  this  was  sufficient,  and 
the  cause  of  action  was  not  barred  by  the 
statute.    (Allen  v.  Marshall,  34  Oal.  165.) 

6.  If  court  is  authorized  to  direct  summons 
to  issue  after  expiration  of  year,  the  exer- 
cise of  the  power  rests  in  the  legal  discretion 
of  the  court,  and  its  action  will  not  be  set  aside 
on  appeal  unless  it  clearly  appears  that  the 
discretion  was  not  soundly  exercised.  (Dupuy 
T.Sbear,  29Cal.  238.) 
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Delay  in  issuance,  dismissal  for.  See  Dis- 
miseal,  34. 

Power  to  send  summons  oat  of  territorial 
limits  for  service.    See  Process,  S. 

7.  The  clerk  of  the  district  court  is*aathor- 
ised,  on  demand  of  the  plaintiS,  and  without 
an  order  of  court,  to  issue  an  alias  summons 
after  the  expiration  of  the  year  during  which 
the  original  must  be  issued.  (Dunker  v.  Lutz, 
48  Cal.  464.) 

8.  An  objection  to  the  regularity  of  the 
issuance  of  an  alias  sunmions  in  an  action  in 
a  justice's  court  is  not  jurisdictional,  and  can- 
not  be  taken  advantage  of  in  a  collateral 
attack.    (Dore  t.  Dougherty,  72  Cal.  232.) 

Order  for  publication  in  advance  of  issuance. 
See  post,  rv,  7,  c 

Issuance  of  new  summons  after  return.  See 
poet,  146. 

n.  Form  of  amd  Contents. 

9.  Summons  must  contain  all  that  is  re- 
quired by  statute,  whether  deemed  needful  or 
not.    (Ward  v.  Ward.  59  Cal.  139.) 

Oited  67  Cal.  398 ;  11  Mont.  421 ;  3  Wash.  406. 

10.  The  provisions  in  the  twenty-fourth 
section  of  tne  Practice  Act,  as  to  what  the 
summons  shall  state,  are  not  merely  direct- 
ory, but  are  mandatory.  (Lyman  v.  Milton, 
44  Cal.  630.) 

Cited  69  Cal.  141;  6  Col.  302;  8  Mont.  48,  49; 
11  Mont.  421;  12  Mont.  161;  8  Wash.  406; 
distinguished  83  Oal.  369. 

11.  A  failure  to  indorse  the  name  of  the 
plaintiff's  attorney  upon  the  back  of  a  sum- 
mons will  not  invalidate  it  when  the  name  is 
written  upon  the  face  of  the  writ.  (Shinn  t. 
Cummins,  65  Cal.  97.) 

Cited  67  OaL  899;  21  Nov.  208;  8  Wash.  406, 
406. 

12.  A  summons  must  state  the  names  of  all 
the  parties  to  the  action.  Where  there  are 
several  parties  defendant,  it  is  not  sufficient 
to  give  the  name  of  one  in  the  summons,  fol- 
lowed by  the  words  "  et  al."  (Lyman  v.  Mil- 
ton, 44  Cal.  630.) 

Cited  6  Col.  892;  12  Mont.  161. 

13.  Where  summons  was  headed  with 
words  "  district  court,"  but  was  issued  out 
of  country  court,  under  the  county  court  seal, 
and  testified  by  the  judge  of  said  court,  it  was 
held  good  as  the  writ  of  the  county  court. 
(Crane  v.  Brannan,  3  Oal.  192.) 

14.  A  summons  issued  out  of  the  superior 
court  of  the  city  of  San  Francisco  was  not  de- 
fective if  it  omitted  to  notify  the  defendant  to 
appear  within  twenty  da^s,  if  served  out  of 
the  county,  but  in  the  district  in  which  the 
action  was  brought.  (McCauley  v.  Fidton, 
44  OaL  366.) 

16.  The  "  district "  mentioned  in  the  sec- 
ond subdivision  of  the  twentv-fifth  section  of 
the  Practice  Act,  which  speaks  of  the  service 
of  summons  in  the  district  in  whieh  the  ac- 
tion is  brought,  is  the  district  or  territory 
over  which  me  court  exercises  jurisdiction. 
(McOauley  v.  Fulton,  44  Cal.  366.) 

16.  A  summons  is  sufficient  if  it  states  the 
nature  of  the  action  in  general  terms.  It  is 
unnecessary  to  state  whether  the  right  to  the 
money  sought  to  be  recovered  accrued  from 


woric  and  labor,  or  from  goods  sold  and  de« 
livered,  or  to  state  the  kind  of  lien  sought  to 
be  foreclosed,  or  on  what  property  such  lien 
attaches.  The  object  of  the  requirements  of 
the  statute  as  to  what  the  summons  shall  con* 
tain  are  carried  out  by  a  general  statement 
of  what  is  specialized  in  me  complaint,  to 
which  the  summons  points  expressly  or  by 
implication  of  law,  and  it  is  immaterial 
whether  a  copy  of  the  complaint  is  served 
with  the  summons  or  not  on  the  party  object- 
ing to  its  sufficiency.  (Bewick  v.  Muir,  88 
Cal.  868.) 
Cited  90  Cal.  506. 

17.  In  ejectment,  if  the  summons  contains 
no  description  of  the  demanded  premises,  ex- 
cept to  refer  to  the  complaint  for  such  de- 
scription, and  two  or  more  of  the  defendants 
reside  in  the  same  county,  and  the  summons 
is  served  on  all  defendants  in  that  county,  but 
a  copy  of  the  complaint  on  one  only,  the 
summons  is  sufficient  to  sustain  a  judgment 
by  default  against  those  not  served  with  a 
copy  of  the  complaint.  (Oalderwood  v. 
Brooks,  28  Cal.  151.) 

18.  A  statement  in  a  summons  that  "  the 
said  action  is  brought  to  recover  judgment 
against  the  defendants  for  the  sum  of  five 
thousand  tliree  hundred  and  seventy-one  dol- 
lars and  twelve  cents,  and  interest  at  three 
per  cent  per  month  from  November  14,  186i, 
and  the  further  sum  of  eleven  dollars  and 
twentv  cents,  and  the  costs  of  this  action," 
is  sufadent'to  answer  the  twenty-fourth  sec- 
tion of  the  Practice  Act,  as  a  copy  of  the  com- 
plaint is  served  with  the  summons.  (King 
V.  Blood,  41  Cal.  314.) 

Oited  83  Oal.  870;  00  Cal.  606;  21  Nev.  206. 

19.  The  rule  of  construction  adopted  in  sec- 
tion  4  of  the  Code  of  Civil  Procedure,  which 
enacts  that  "  its  provisions  and  all  proceed- 
ings under  it  are  to  be  liberally  construed, 
with  a  view  to  effect  its  objects  and  to  pro- 
mote juatioe,"  is  applicable  to  section  407  of 
the  C^e  of  Civil  Procedure,  regulating  the 
contents  of  a  summons ;  and  it  will  be  im- 
plied from  a  notice  in  a  summons  that  the 
plaintiff  will  take  judgment  for  the  relief  de- 
manded in  his  complaint  that  he  will  take  it 
in  a  lawful,  and  not  in  an  unlawful,  manner. 
(Clark  ▼.  Palmer,  90  Cal.  604.) 

20.  A  summons,  in  an  action  for  goods  sold 
and  delivered,  stating  that  the  action  was 
brought  to  obtain  a  judgment  for  a  specified 
sum,  with  l^al  interest  thereon  until  paid, 
alleged  to  be  due  plaintiff  upon  account,  and 
for  costs  of  suit,  and  referring  for  particulars 
to  the  complaint,  and  containing  a  notice  that 
in  case  defendants  failed  to  appear  and  an- 
swer as  required  under  the  law,  the  plaintiff 
would  "  take  judgment  as  prayed  for,"  al- 
though not  stating  in  terms  the  amount  for 
which  judgment  would  be  taken,  in  effect 
complies  with  the  requirements  of  the  stat- 
ute.   (Behlow  V.  Shorb,  91  Cal.  141.) 

Cited  21  Nev.  208. 

21.  The  summons  in  an  action  in  a  jus- 
tice's court  for  a  trespass  on  land  contained  a 
statement  that  in  case  of  the  defendant's  fail- 
ure to  answer,  "  the  plaintiff  would  take  judg- 
ment for  the  amount  claimed  in  the  com- 
plaint."   Held,  that  a  judgment  by  default 
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rendered  after  a  personal  aeryioe  on  the  de- 
fendant was  voidable  only  and  could  not  be 
oollaterally  attacked.  (KeybersT.  McOomber, 
67  Gal.  S85.) 
Cited  72  Oal.  234;  21  Nev.  206. 

Sammons  in  action  for  breach  of  promise, 
form  oL    See  Defaults,  64. 

Sammons,  notice  in.    See  Fraud,  126. 

Sammons  not  stating  nature  of  action.  See 
Defaults,  68. 

Summons,  absence  of  seal.  See  Injano- 
tions,  68. 

Defective,  effect  of.    See  Defaults,  VI,  8. 

Action  on  reclamation  assessment,  sum- 
mons in.  See  Swamp  and  Overflowed  Lands, 
XVII,  3,  k,  D. 

Foreclosure,  sammons  in.  See  Mortgages, 
XIX,  9. 

Fraud,  summons  in  actions  for.  See  Frand, 

IV,  7. 

in  action  of  forcible  entry.  See  Forcible 
Entry  and  Unlawful  Detainer,  VI,  6. 

In  actions  against  executors.  See  Execu- 
tors and  Administrators,  VII,  8,  d. 

m.  Amendmeat  of. 

22.  Oonrt  may  allow  summons  to  be 
amended  by  inserting  notice  of  cause  of  ac- 
tion, etc. ,  required  by  the  act  of  1861 .    ( Folack 

V.  Hunt,  2  Cal.  193.) 

Cited  44  Cat.  635;  67  Cal.  398;  6  Mont.  662; 
19  Nev.  56. 

23.  Where  an  amended  complaint  is  filed 
before  the  defendants  are  brought  into  court, 
and  an  amended  suromone  ia  issued  which  re- 
fers to  the  complaint  on  file,  and  not  in  terms 
to  the  amended  complaint,  the  amended  sum- 
mons is  not  misleading,  nor  is  such  reference 
uncertain  or  ambiguous.  The  amended  com- 
plaint entirely  takes  the  place  of  the  former 
one  and  becomes  the  complaint.  (Dowling 
V.  Comerford,  99  Cal.  204.) 

24.  The  question  of  the  right  to  amend  a 
sammons,  by  inserting  the  names  of  defend- 
ants after  motion  to  dismiss,  spoken  of.  (Ly- 
man V.  Milton,  44  Cal.  630.) 

IT.  Service  of. 
/.  Who  may  Sent. 

25.  The  service  of  summons  by  a  person 
not  a  sheriff,  as  provided  by  the  Practice  Act, 
is  a  service  "  according  to  the  course  of  the 
common  law."  (Feck  v.  Strauss,  33  Cal. 
678.) 

26.  Service  of  summons  may  be  made  by 
the  sberiS  of  the  county  where  the  defend- 
ant may  be  fonnd,  his  deputy,  or  specisd  ap- 
pointee, the  special  appointee  of  the  judge  of 
the  court  in  which  the  action  is  brought,  or 
by  any  white  male  citisen  of  the  United  States 
over  twenty-one  years  of  aj^e  who  is  compe- 
tent to  be  a  witness  on  the  tnal  of  the  action. 
(Hahn  v.  Kelly,  34  Cal.  891.) 

i.  M»c99*ftr  of;  How  Mado:  Protumption  as  to 
Rotidoneo  of  Dofoadant 

Supplemental  complaint,  service  of  sum- 
mons on.    See  Supplemental  Pleadings. 

SommonSj  necessary  on  service  of  amend- 
ment bringmg  in  new  party.  See  Pleading 
and  Practice,  626. 


Necessity  of  on  bringing  in  new  parties. 
See  Parties,  81. 

Want  of  service.    See  Defaults,  VI,  8. 

Want  of  service  of,  vacation  of  Judgment. 
See  Judgments,  XI Y,  2,  b. 

27.  In  making  service  of  a  summons,  and  in 
the  return  of  such  service,  the  provisions  of 
the  statute  must  be,  and  must  be  shown  to 
have  been,  substantially  observed  and  fol- 
lowed by  the  o£Bcer,  otherwise  the  proceed- 
ings cannot  be  supported  upon  a  direct  appeal 
taken.  (People  v.  Bemal,  43  Cal.  386.) 
Cited  3  Mont.  47. 

28.  If  copy  of  summons  and  certified  copy 
of  complaint  are  personally  delivered  to  a  de- 
fendant, and  issued  from  a  court  of  general 
jurisdiction,  the  court  thereby  acquires  juris- 
diction of  the  person  of  the  defendant.  An 
irregularity  in  the  mode  of  delivery  is  merely 
a  jground  of  application  to  the  court  to  set- 
aside  the  summons.  (Peck  v.  Strauss,  33 
Cal.  678.) 

29.  A  summons  cannot  he  served  by  de- 
livering a  copy  to  the  attorney  in  fact  of  the 
defendant.  (Drake  v.  Duvenick,  46  Cal.  466.) 

30.  Where,  in  a  justice's  court,  the  com- 
plaint was  filed  against  the  Independent 
Company,  and  the  service,  as  shown  by  the 
return,  was  on  R.,  a  member  of  the  Inde- 
pendent (!k>mpanv,  and  the  summons  was  ad- 
dressed to,  and  the  judgment,  which  was  by 
default,  rendered  against,  the  Independent 
Tunnel  Company,  held,  that  the  court  did  not 
acquire  jurisdiction  of  the  Independent  Tun- 
nel Commny,  and  the  judgment  was  void. 
(King  V.  Randlett,  83  Cal.  818.) 

31.  A  summons  issued  from  a  justice  of  the 
■peace,  at  the  suit  of  respondent  against  ap- 
pellants, designated  in  no  other  way  than  by 
the  name  of  "Adams  &  Co.,"  which  was  re- 
turned served  by  "  leaving  a  copy  thereof  with 
Captain  Charles  B.  Macy."  Ko  one  appeared 
for  defendants  on  the  return  day,  and  the 
justice  gave  judgment  against  the  defendants 
for  three  hundred  and  sixty-nine  dollars. 
There  was  nothing  on  the  record  to  connect 
Macy  with  the  defendants.  Defendants  ap- 
pealed to  the  county  court  of  Yuba  county, 
who  affirmed  the  judgment.  Held,  that  the 
judgment  was  bad.  (Adams  v.  Town,  3  Cal. 
247.) 

32.  When  there  are  several  defendants,  and 
all  are  served  with  summons  in  one  county, 
the  presumption  is  that  all  resided  in  the 
county  where  served,  and  a  service  of  a  copy  of 
the  complaint  on  one  is  deemed  a  service  on 
aU.    (King  V.  Blood,  41  Cal.  314.) 

33.  The  legal  service  of  summons  in  a  jus- 
tice's court  includes,  as  a  necessary  part  of 
such  service,  service  of  the  complaint. 
(Southern  Pac.  B.  R.  Co.  v.  Superior  Court  of 
Kern  Ck>unty,  69  Cal.  471.) 

34.  The  complaint,  after  setting  forth 
several  causes  of  action  against  the  defendant 
for  work  and  labor,. alleged  that  the  defend- 
ant was  indebted  to  the  plaintiff  thereon  "  in 
the  sums  hereinbefore  stated."  In  the  copy 
of  the  complaint  which  was  served  on  the  de- 
fendant with  a  copy  of  the  sammons,  the 
word  "  hereinbefore"  was  written  "  herein- 
after."    Held,  on  a  motion  to  set  aside  the 
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wrrloe  of  ■ammoniL  that  the  Taiianoe  was 
immaterial  and  could  not  have  mided  the 
defendant  or  affected  ita  subatantial  righta. 
(Fraaer  t.  Oakdale  Lumber  andWater  Oc,  73 
Oal.187.) 

86.  Wbera  the  action  was  broaght  aninst 
B.  W.  Spencer,  John  Doe,  and  Richard  Boe, 
and  Spencer  was  eerred  with  a  cop^  of  the 
eummona  onljr.  held,  that  the  service  was 
good,  and  that  he  could  not  remain  silent  and 
then  claim  that  the  serrioe  was  void,  but 
shoold  have  searched  the  files  of  the  clerk's 
office  for  the  complaint.  (Sacramento  Sav. 
Bank  v.  Spencer,  53  Cal.  787.) 
Cited  63  Cal.  119;  67  Cal.  309. 

Seryioe  of  copy  of  complaint  with  gam- 
mons.   See  ante,  16, 17. 

36.  Mere  irregtdarity  in  the  service  of  a 
nimmons  does  not  render  a  judgment  void 
for  want  of  jurisdiction.  (Drakev.Dayenick, 
46  Cal.  465.) 

Cited  53  Cal.  740;  60  Cal.  498. 

Bedelivery  and  service  after  letom.  See 
poet,  V. 

Service  of  sommons  by  posting.  See  Taxa- 
tion, 649. 

Defective  service  or  return,  enjoining  judg- 
ment.   See  Injunctions,  57,  et  seq. 

Service  of  summons  in  actions  against 
lonatic.    See  Insanity,  66. 

Service  of  on  teller  of  bank.  See  Banks 
and  Banking,  91. 

Insufficient  service,  judgment  on,  validity. 
See  Judgments,  XII,  20. 

Insufficient  service  in  foreclosure.  See 
Mortgages,  XIX,  9. 

Service  of,  in  action  against  infant.  See 
Infancy,  II,  2. 

Service  of  summons  in  suit  to  quiet  title. 
See  Quieting  Title,  III,  7. 

Service  of,  in  actions  against  bank.  See 
Banks  and  Banking,  VIII. 

Service  upon  foreign  corporations.  See 
Corporations,  XI,  3. 

Service  upon  corporations.    See  Corpora- 
tipns,  XI,  3. 

Service  of,  in  action  for  delinquent  tax. 
See  Taxation,  XII,  4,  h. 

37.  If  the  affidavit  of  service  of  summons 
states  the  county  in  which  service  was  made, 
and  defendant  makes  default,  it  will  be  pre- 
sumed that  he  was  a  resident  of  the  county 
where  service  was  made.  (Calderwood  v. 
Brooks,  28  Cal.  151.) 

Cited  41  CaL  317;  67  CaL  683. 

3.  Serrice  Out  of  State  Without  Publleatiott, 

38.  Service  of  summons  out  of  the  state  can 
be  made,  if  at  all,  only  when  a  publication  of 
the  summons  has  been  orderecf ;  and  a  prior 
service  out  of  the  state  is  of  no  avail.  (Mc- 
Blainr.  McBlain,  77  Cal.  507.) 

4,  Tim»  and  Data  of  Stn/iet. 

80.  Where  defendant's  attorney  accepted 
Bervice  of  the  summons,  but  attached  no  date, 
the  date  of  the  return  of  the  sheriff  was  held 
sufficient.    (Crane  v.  Brannan,  3  Cal.  192.) 

40.  If  summons  is  not  served  until  three 
years  after  complaint  is  filed  and  it  is  issued, 
and  there  !■  no  reasonable  excuse  for  the  de- 


lay, the  service  will  be  set  aside,  on  motion, 
and  the  suit  dismissed.    (Eldridge  v.  Kay. 
46  Cal.  49.) 
Cited  100  Cal.  512. 

Delay  in  service  of  summons,  dismissal  for. 
See  Dismissal,  IV,  2. 

Summons,  service  after  return,  presump- 
tion as  to.    See  Judgments,  602. 

5.  AdmiMion  of. 

41.  Aa  acknowledgment  of  service  of  sum- 
mons is  only  sufficient  when  reduced  to  writ- 
ing and  subscribed  by  the  party.  A  vertMtl 
acknowledgment  is  not  sufficient.  (Mont- 
gomery V.  Tutt,  11  Cal.  307.) 

42.  Statute  does  not  require  admission  of 
service  to  designate  place  where  the  service 
was  made.  The  object  of  such  designation, 
when  required,  is  to  determine  the  period 
within  which  the  answer  must  be  filed,  or 
when  default  may  be  taken.  (Aldersjn  v. 
Bell,  9  Cal.  316.) 

Acceptance  of  service  without  attaching 
date.    See  ante,  IV,  4. 

43.  Where  S.  and  B.  admitted  "due  ser- 
vice" of  the  summons  in  an  action  against 
them  and  others,  the  court  thereby  acquired 
jurisdiction  of  them,  and  as  to  them  the  judg- 
ment was  valid.  (Sharp  t.  Bmnnings,  36 
Cal.  628.) 

8.  Proof  of;  QuotHon  of  Fact 

44.  If  proof  of  service  of  summons  is  not 

made' as  required  by  law,  the  court  acquires 
no  Jurisdiction  of  the  persons  of  defendants, 
and  has  no  authority  to  render  judgment 
against  them,  and  any  judgment  rendered 
without  such  proof  is  invalid  and  void,  and 
may  be  set  aside  upon  motion.  (Keinhart 
V.  Lugo,  86  Cal.  395.) 

45.  Jurisdiction  of  court  does  not  depend 
upon  preservation  of  proof  of  the  service  of 
summons,  but  upon  the  fact  that  the  service 
has  been  made;  and  where  it  appears  from 
the  record  of  a  judgment  that  at  the  date  of 
a  memorandum  of  default  indorsed  upon  the 
complaint,  the  service  upon  the  defendant 
was  complete,  and  that  the  time  for  his  ap- 
pearance had  expired,  the  indorsement  will 
be  presumed  to  have  been  made  upon  proper 
proof  of  the  mailing  of  the  comulaint,  al- 
though the  indorsement  was  made  prior  to 
the  date  of  the  affidavit.  (Sichler  v.  Look, 
93  Cal.  600.) 

46.  Proof  of  personal  service  of  summons, 
if  made  by  an  officer,  is  by  his  affidavit  or 
certificate,  setting  forth  the  mode,  time,  and 
place  of  such  service ;  if  made  by  a  citizen, 
then  by  his  affidavit,  setting  forth  said  facts, 
and,  in  adaition,  the  facts  constituting  bis 
said  qualifications.  (Habn  v.  Kelly,  34  Cal. 
391.) 

47.  Affidavit  of  service  of  summons  must 
show  affirmatively  compliance  with  all  re- 
quirements of  the  law.  (McMillan  v.  Rey- 
nolds, 11  Cal.  372. ) 

ated  3  Mont,  47 ;  4  Or.  16,  21 ;  24  Cal,  854. 

48.  An  affidavit  which  avers  that  affiant, 
on  the  day  named,  "  served  the  summons  in 
this  action  upon  the  defendant,  Mary  B.  Mc- 
Millan, at  her  residence  in  the  city  of  San 
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Fraaoboo,  hy  deliTering  and  leaving  with  her 

a  oopjr  thereof,  attached  to  a  copy  of  the 

amended  complaint  filed  in  this  action,"  ia 

inefficient.    (McMillan  t.  Beynolda,  11  Gal. 

872.) 

Cited  33  Oal.  614. 

49.  Service  of  aommona  by  a  person  other 
than  the  sheriff  most  be  proTed  by  an  affi- 
davit showing  that  at  the  time  of  service  the 
person  making  it  was  over  the  age  of  eighteen 
years.  (Lyons  v.  Cunningham,  66  Cal.  42.) 
Cited  76  Cal.  377. 

60.  An  affidavit  of  service  of  sammona 
should  state  that  the  person  who  served  it 
was  over  the  age  of  eighteen  years  at  the  time 
of  the  service.  (Doerfler  v.  tjchmidt,  64  Cal. 
266,  cited  76  Cal.  377,  88  Cal.  109,  682;  May. 
nard  v.  MacCrellish,  67  Cal.  366,  cited  60  Cal. 
11,  604,  64  Cal.  266,  66  Cal.  43,  76  Cal.  377,  88 
Cal.  682.) 

61.  An  affidavit  of  service  of  summons  by  a 
person  other  than  the  sheriff,  which  fails  to 
state  that  he  was  over  eighteen  years  of  age 
at  the  time  of  service,  is  insufficient  to  prove 
service  or  to  sustain  a  judgment  by  default. 
(Howard  v.  Galloway,  60  Cal.  10,  cited  60 
Cal.  604,  66  Cal.  43,  76  Cal.  377,  76  Cal.  301, 
88  Cal.  582;  WeU  v.  Bent,  60  Cal.  603.  cited 
76  Cal.  377,  88  Cal.  682;  Barney  v.  Vigou- 
reaux,  76  Cal.  376;  Horton  v.  tiallardo,  88 
Cal.  681.) 

62.  If  a  summons  is  served  by  a  person 
other  than  a  sheriff,  and  in  his  affidavit  of 
service  he  states  that  he  is  twentyK>ne  years 
of  age,  bat  fails  to  state  that  he  was  twenty- 
one  years  of  a^e  at  the  date  of  service,  it  is  a 
mere  irregularity,  and  a  judgment  by  default 
rendered  m  the  case  cannot  be  attacked  col- 
laterally. (Peck  V.  Strauss,  S3  Cal.  678.) 
Cited  4  Or.  16. 

63.  A  statement  in  an  affidavit  of  service 
that  the  person  making  the  affidavit  was  "  a 
white  male  citizen  of  the  United  States,"  is 
not  equivalent  to  a  statement  that  he  was 
over  the  age  of  eighteen  years.  (Lyons  v. 
Cunningham,  66  Cal.  42.) 

64.  A  judgment  by  default  is  not  erroneous 
because  the  affidavit  of  service  of  summons 
fails  to  show  that  the  person  making  the  ser- 
vice was  a  white  male  citizen  of  the  United 
States,  or  that  he  served  a  certified  copy  of 
the  complaint,  as  neither  of  these  things  are 
necesaanr,  ( Williamson  v.  Cummings  Bock 
Drill  Co.,  96  Cal.  662.) 

66.  An,  affidavit  which  shows  that  the  sum- 
mons was  served  on  the  defendants  in  the 
same  county,  and  that  a  copy  of  the  complaint 
was  served  on  one  of  them,  need  not  state 
that  all  the  defendants  were  residents  of  the 
county.    (Pellier  v.  Gillespie,  67  Cal.  682. ) 

66.  Affidavit  of  service  of  summons  which 
states  facts  constituting  affiant  a  competent 
witness  is  sufficient,  witnont  stating  that  he 
is  competent.  (Dimick  v.  Campbell,  31  Cal. 
238.) 

57.  The  service  of  a  summons  and  com* 

Elaint  by  a  notary  public  must  be  proved  by 
ia  affidavit ;  his  mere  certificate  is  insuffi- 
cient.   (County  of  Yolo  v.  Knight,  70  Cal. 
431.) 
Cited  7  Wash.  369. 


I  58.  A  certificate  of  the  service  of  .»»>- 
mens  by  a  deputy  sheriff,  or  one  acting  as 
such,  is  void  as  proof  of  such  service,  if  signed 
by  the  deputy  in  his  own  name,  and  not 
sworn  to,  nor  purporting  to  be  an  affidavit  of 
service ;  and  a  judgment  by  default  will  be  set 
I  aside  upon  motion  if  rendered  upon  such 
:  pmof  of  service.    (Seinhart  v.  Logo.  88  Cal. 

I  60.  In  an  action  in  a  jostice's  court  judg- 
ment was  entered  by  detaolt  upon  the  follow- 
ing proof  of  service:  "  I  hereby  certify  that  I 
have  served  the  within  summons  by  deliver- 
ing a  copy  thereof,  together  with  true  copy 
of  complaint,  personally,  at  the  township  and 
county  of  Los  Angeles,  this  twenty-fifth  day 
of  April,  1879.  W.  Bettis,  ConsUble,"  etc 
Heidi  justices'  courts  are  courts  of  limited 
jurisdiction,  and  their  jurisdiction  must 
affirmatively  appear,  or  their  judgment  will 
be  absolutely  void.  No  intendments  can  be 
indulged  in  favor  of  the  juriiidiction  of  such 
courts.  But  within  those  rules,  which  are 
well  settled  and  fixed  in  our  jurisprudence, 
we  think  the  service  is  proved  by  the  above 
return.    (Oardwell  v.  Sabichi,  69  Cal,  490.) 

60.  In  an  action  upon  a  judgment,  where 
the  judgment-roll  introduced  in  evidence 
showed  that  both  the  default  entered  by  the 
clerk  and  the  ju<^ment  recited  that  the  de- 
fendant therein  was  "  r^larly  served  with 
process,"  and  that  the  affidavit  of  service  of 
summons  stated  that  the  summons  was  per- 
sonally served  upon  the  defendant,  and  where 
the  defendant  himself  admitted  that  he  had 
been  served  with  a  paper  whidi  purported  to 
be  a  copy  of  the  summons  and  a  paper  which 
purported  to  be  a  copy  of  the  complaint,  and 
that  be  could  not  deny  that  he  was  served  on 
the  day  stated  in  the  affidavit  of  service,  the 
service  of  summons  upon  the  defendant  is 
sufficiently  shown.  (McC!oy  v.  Van  Ness.  98 
Cal.  676.) 

Amended  affidavit  after  service  showing 
service.    See  post,  120. 

61.  Upon  a  motion  to  set  aside  a  judgment, 
upon  the  ground  that  certain  defendants 
against  whom  it  was  rendered  had  not  been 
served  with  snmmons,  the  question  as  to 
whether  or  not  the  summons  had  been  served 
upon  them  is  one  of  fact.  (Hunter  v.  Bryant, 
98  Oal.  247.) 

Service  of  snmmons,  proof  of.  See  Justices 
of  the  Peace,  79. 

Summons,  presumptions  as  to  service.  See 
Appeals,  2720,  2721;  Judgments,  603. 

Recitals  in  judgment  as  to  service  of  sum- 
mons.   See  Judgments,  XI. 

Recitals  of  service  in  justice's  docket.  See 
Justice  of  the  Peace,  97,  98. 

Finding  as  to  service,  conclusiveness  of. 
See  Appeals,  2632,  2633. 

7.  PubtieatioH  of  Summom. 

a.  Jurisdiction  by;  Constitutionality  and 
Construction  of  Statute;  Strict  dompli- 
ance  With. 

Publication,  service  by,  sufficiency.  See 
Irrigation  Districts,  44,  46. 

Judgment  on  constructive  service,  validity. 
See  Judgments,  681,  et  seq,  836,  836. 
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Publication,  in  action  against  infant.  See 
Infancy,  S2,  38. 

Service  by  publication  in  rait  toqniet  title. 
See  Quieting  Title,  III,  7. 

Publication  of  in  suit  to  cancel  certificate. 
See  Public  Lands,  479. 

Publication  of  in  land  contest.  See  Public 
Lands,  XVII,  4. 

Service  of  sommons  by  publication  in  ac- 
tion for  divorce.  See  Marriage  and  IMvoroe, 
III,  4,  g. 

Constructive  service  in  foiecloenie.  See 
Mortgages,  XIX,  9. 

62.  Superior  court  of  city  of  San  Francisco 
could  acquire  jurisdiction  of  the  person  of 
a  defendant  by  publication  of  a  summons. 
(McCauley  v.  Fulton,  44  Cal.  856.; 

63.  The  poirer  of  the  legislature  to  provide 
for  constructive  service  of  process  is  too  well 
settled    to    be    attacked   on   constitutional 
grounds.    (Eitel  v.  Foote,  39  Gal.  439.) 
C»ted  87  Gal.  148. 

64.  Section  412  of  the  Code  of  Civil  Proce- 
dure, providing  for  the  service  of  summons 
npon  nonresidents,  by  publication,  although 
general,  (ind  in  terms  applicable  to  all  ac- 
tions, is  not  invalid  because  it  includes  in  its 
provisions  proceedings  purely  in  personam. 
(Perkins  v.  Wakeham,  86  Cal.  680.) 

66.  Statutes  for  acquiring  jurisdiction  of 
the  person  by  publication  of  summons  must 
be  strictly  construed.    (Forbes  v.  Hyde,  31 
Cal.  342.) 
Cited  47  Cal.  146:  13  Mont.  189;  6  Nev.  92;  6 

Utah,  416;  7  Wash.  369. 

66.  The  sections  of  the  Practice  Act  provid- 
ing for  the  service  of  a  summons  on  a  aefend- 
ant  by  publication,  being  in  derogation  of 
the  common  law,  must  be  strictly  construed. 
(Ridcetson  v.  Richardson,  26  Gal.  149.) 
Cited  27  Cal.  314 ;  30  Cal.  617;  13  Mont.  188; 

6UUh,  416;  7  Wash.  369. 

67.  The  statutory  provisions  for  acquiring 
jurisdiction  of  the  person  of  a  defendant,  by 
publication  of  the  summons  in  the  stead  of  a 
personal  service,  must  be  strictly  construed. 
(People  V.  Huber,  20  Cal.  81.) 

Cited  24  Cal.  434;  27  Cal.  314;  31  Cal.  861, 366. 

68.  Where  service  is  attempted  in  a  mode 
different  from  the  course  of  the  common  law, 
the  statute  must  be  strictly  pursued  to  give 
jurif*diction.  (Jordan  ▼.  Giblin,  12  (kl.  100. ) 
Cited  20  Cal.  82;  80  Cal.  617;  8  Mont.  192;  6 

Nev.  92. 

68.  In  proceeding  against  an  absent  defend- 
ant iii>on  mere  constructive  service,  the  con- 
ditions of  the  statute  must  be  strictly  pur- 
sued, or  the  judgment  cannot  be  supported 
upon  appeal.  (Oohn  v.  Kember,  47  Cal.144.) 
Cited  8  Mont.  146. 

70.  If  jurisdiction  of  the  person  of  defend- 
ant is  to  be  acquired  by  publication  of  the 
summons  in  lieu  of  personal  service,  the 
mode  prescribed  must  be  strictly  pursued, 
and  in  such  cases  there  will  be  no  presump- 
tion in  favor  of  jurisdiction.  (McMinn  v. 
Whelan,  27  Cal.  900.) 
Cited  29  Cal.  188 ;  6  Utah,  417. 

Law  for  publication,  notice  sofBciently  ex- 

£res8es  subject  in  title.    See  Constitutional 
aw,  262. 


b.  Affidavits. 

71.  Service  of  summons  by  publication  is 
set  on  foot  by  affidavit,  setting  forth  cer- 
tain facts  specified  in  the  statute,  on  which 
is  predicated  an  order  of  the  court,  the  judge 
thereof,  or  a  county  judge,  directing  the  pub- 
lication of  the  summons  in  a  newspaper 
named,  for  a  designated  period,  and  if  .the 
residence  of  the  defendant  be  known,  by 
directing  that  a  copy  of  the  summons  and 
complaint  be  forthwith  deposited  in  the  post- 
office  and  directed  to  him  at  his  place  of 
residence,  and  is  terminated  by  publication 
and  mailing  as  ordered,  or  by  personal  ser- 
vice, made  out  of  the  state,  w'bich  is  equiva- 
lent to  such  publication  and  mailing.  (Hahn 
V.  Kelly,  34  Cal.  391.) 

72.  Publication  of  summons,  made  without 
affidavit  and  order  of  court  authorizing  it, 
does  not  confer  jurisdiction  of  the  person  of 
the  defendant,  and  a  default  judgment  based 
upon  such  service  is  void.  (People  v.  Mullan, 
65  Cal.  396.) 

Cited  74  Cal.  403 ;  76  Cal.  401 ;  93  Cal.  391. 

73.  If  an  order  for  the  publication  of  sum- 
mons is  based  on  an  affidavit  that  the  defend- 
ant resides  out  of  the  state,  which  affidavit  is 
made  four  months  before  the  order  is  applied 
for,  has  the  judge  jurisdiction  to  make  the 
order,  and  is  not  the  judgment  void,  query? 
(Forbes  v.  Hyde,  31  Gal.  342.) 

74.  When  affidavit  presents  some  evidence 
tending  to  prove  each  jurisdictional  fact,  but 
of  a  character  clearly  too  inconclusive  to 
justify  an  order  of  publication,  the  order  is 
erroneous,  and  the  judgment  will  be  reversed 
on  appeal ;  but  it  is  not  void.  If  there  is  a 
total  want  of  evidence  upon  which  to  base 
the  order,  the  judgment  is  void.  In  the 
former  case  the  judgment  cannot  be  attacked 
collaterally,  but  only  on  appeal.  (Forbes  v. 
Hyde,  31  Cal.  342.) 

Cited  30  Cal.  621;   84  Gal.  404,  421;   70  Cal. 

434;  92  Cal.  366;  18  Mont.  189;  6  Nev.  92: 

9  Or.  302;  7  Wash.  369. 

76.  The  existence  of  a  cause  of  action 
against  the  defendant  is  a  jurisdictional  fact 
wnich  must  be  made  to  appear  before  an 
order  for  publication  of  summons  can  be 
made,  and  if  it  does  not  appear  by  the  affi- 
davit, the  order  is  void.  (Forbes  v.  Hyde,  31 
Cal.  342.) 
Cited  76  Gal.  613. 

76.  It  must  appear  that  a  cause  of  action 
exists  against  the  defendant.  (Braly  v.  Sea- 
man, 30  Cal.  610.) 

Cited  13  Mont.  190 ;  24  Or.  364 ;  7  Wash.  369. 

77.  Under  section  412  of  the  C!ode  of  Civil 
Procedure,  an  affidavit  for  the  publication  of 
summons  against  a  nonresident  defendant, 
in  a  case  where  the  complaint  is  unverified, 
must  state  the  facts  showing  the  existence  of 
a  cause  of  action  against  the  defendant,  other- 
wise the  court  does  not  acquire  jurisdiction 
of  the  defendant  by  reason  of  the  attempted 
service  by  publication,  and  a  judgment  by  de- 
fault founded  thereon  is  void.  (County  of 
Yolo  ▼.  Knight,  70  Cal.  431.) 

Cited  16  Col.  SS6;  7  Wash.  869. 

78.  Facts  should  be  set  out  in  an  affidavit 
for  an  order  to  publish  summons,  and  not  a 
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general  expression  of  opinion  or  belief  that 
an  ultimate  jonsdictional  fact  exists,  without 
the  probative  facts  upon  which  such  opinion 
or  belief  is  founded.  (Forbes  v.  Hyde,  SI 
Cal.842.) 

79.  An  affidayit  to  obtain  an  order  for  pab- 
lication  of  summons,  which  states  that  the 
deponent  "  has  a  ^ood  cause  of  action  in  this 
suit  against  the  said  defendant,  and  that  he  is 
a  proper  party  defendant  thereto,  as  he  verily 
believes,"  does  not  state  any  fact  tending  to 
show  a  cause  of  action,  and  an  order  and  pub- 
lication based  on  it  are  void.  (Forbes  v. 
Hyde.  81  Cal.  342;  County  of  Yolo  v.  Knight, 
70Caf.481.) 

80.  The  tact  that  a  cause  of  action  exists 
may  be  shown  either  by  afBdavit  or  by  the 
verified  complaint  on  file.  If  the  complaint 
be  not  verified,  the  afBdavit  may  refer  to  and 
adopt  its  statements.  In  such  a  case,  the 
oath  to  the  affidavit  is  an  oath  to  the  contents 
of  the  document  referred  to  and  adopted, 
(ligare  v.  California  Sontbem  B.  B.  Co.,  76 
Cal.  610.) 

Cited  92  Cal.  366. 

81.  Affidavit  must  show  that  defendant  is  a 
necessary  or  proper  party.  (County  of  Yolo 
v.  Knight,  70  Cal.  431:  Braly  v.  Seaman,  30 
Cal.om) 

82.  It  is'  not  enough  to  state  that  defendant 
is  a  necessary  party,  but  the  facts  showing 
that  he  is  a  necessary  party  must  be  stated. 
(Bicketson  y.  Bicbardson,  26  Cal.  149.) 

83.  The  requirement  that  the  affidavit  shall 
state  whether  or  not  the  defendant's  place  of 
residence  is  known  applies  only  in  cases  of 
nonresident  or  absent  defendants.  (Ligare 
T.  California  Southern  B.  B.  Co.,  76  Cal.  610.) 

84.  An  affidavit  to  obtain  an  order  for  the 
service  of  a  summons  by  publication  must 
show  whether  the  residence  of  the  person 
upon  whom  service  is  sought  is  known  to  the 
affiant,  and,  if  known,  the  residence  must  be 
stated.  An  affidavit  which  merely  repeats 
the  language  or  substance  of  the  statute  is  in- 
sufficient. The  ultimate  facts  of  the  statute 
must  not  be  stated  in  the  affidavit,  but  the 
probative  facts,  upon  which  the  ultimate 
facts  depend.  (Bicketson  y.  Bicbardson,  26 
Cal.  149.) 

Cited  31  Cal.  364;  70  Cal.  483,  436;  76  Cal. 
613.  614;  16  Col.  286;  1  Dak.  500:  8  Mont. 
193;  13  Mont.  188;  6  Nev.  92;  7  Wash.  360. 

86.  An  affidavit  to  obtain  an  order  for  the 
publication  of  summons  on  the  ground  that 
the  defendant  cannot,  after  due  diligence,  be 
found  within  the  state,  which  does  not  state 
whether  the  residence  of  the  defendant  is 
known,  and  does  not  show  that  the  affiant 
does  not  know  where  the  defendant  may  be 
found,  is  insufficient  to  authorize  the  publica- 
tion of  summons.  (Braly  v.  Seaman,  30  Cal. 
610.) 

86.  It  Is  not  sufficient  to  state  generally 
that  after  due  diligence  the  defendant  cannot 
be  found  within  the  state,  or  that  the  plain- 
tiff has  a  good  cause  of  action  against  him, 
but  the  acts  constituting  due  diligence  should 
be  stated.  (Bicketson  v.  Bichardson,  26  Cal. 
149.) 

87.  The  affidavit  should  not  merely  follow 


the  language  of  the  statute,  but  should  set 
forth  the  evidence  from  which  diligence  can 
be  inferred.  And  if  the  evidence  be  such 
that  the  judge  might  have  been  satisfied  from 
it,  although  not  conclusive,  the  showing  will 
be  held  sufficient  on  a  collateral  attack.  In- 
stance. (Ligare  t.  California  Southern  B.  B. 
Co.,  76  Cal  610.) 

88.  An  affidavit  must  state  facts  which 
show  that  due  diligence  to  find  the  defendant 
has  been  used,  and  it  must  also  appear  there- 
from that  the  diligence  has  not  been  rewarded 
with  a  discovery.  (Braly  v.  Seunan,  SO  Cal. 
610.) 

^  89.  An  affidavit  for  an  order  of  the  publica- 
tion of  the  summons,  upon  the  ground  of  the 
absence  of  the  defendant,  which  states  that 
the  defendant  could  not,  after  due  diligence, 
be  found  in  the  county  where  the  action  was 
pending ;  that  affiant  had  inquired  of  Fogg, 
who  is  an  intimate  friend  of  defendamt,  as  to 
his  whereabouts;  that  Fog^  was  unable  to 
inform  him,  and  that  plaintifi  did  not  know 
where  defendant  could  be  found  within  the 
state,  is  insufficient  to  authorise  the  publica- 
tion. A  publication  made  upon  such  an  affi- 
davit will  not  give  the  court  jurisdiction  of 
the  person  of  the  defendant.  (Swain  v. 
Chase,  12  Cal.  283.) 

90.  Before  iurisdiction  of  a  defendant  can 
be  acquired  by  publication  of  summons,  it 
must  appear  by  affidavit  either  that  the  de- 
fendant resides  out  of  the  state  or  has  de- 

§arted  from  the  state,  or  cannot,  after  due 
iligenoe,  be  found  within  the  state,  or  that 
he  conceals  himself  to  avoid  the  service  of 
summons.     (Braly  v.  Seaman,  30  Cal.  610.) 

91.  An  affidavit  for  publication  of  summons 
in  an  action  for  unlawful  detainer,  stating 
the  residence  and  office  of  the  defendant  at 
the  time  of  the  commencement  of  the  action, 
and  that  about  that  time  he  disappeared  from 
his  office  and  could  not  be  found,  and  that 
thereafter  affiant  made  inquiries  for  the  de- 
fendant at  various  places,  including  his  office, 
and  of  various  persons  who  knew  him,  and 
would  be  likely  to  know  of  his  whereabouts, 
but  was  unable  to  find  him ;  tnat  eight  new 
summonses  had  been  issued  and  four  differ- 
ent competent  persons  had  been  employed 
to  serve  him,  but  without  success,  and  that  a 
continued  and  constant  effort  had  been  made 
to  secure  service  upon  the  defendant ;  that 
the  defendant  "  has  not  been  in  his  accus- 
tomed places  and  resorts,  but  has  left  an 
agent  in  this  city  who  is  using  persistent 
efforts  to  continue  to  collect  the  rents  of  the 
premises  sought  to  be  recovered  " ;  that  affi- 
ant does  not  know  the  whereabouts  of  defend- 
ant "and  verily  believes  that  he  conceals 
himself  to  avoid  the  service  of  said  summons," 
is  sufficient  to  support  an  order  for  publica- 
tion of  the  summons,  although  it  does  not 
state  that  the  affiant  had  made  inquiry  of  the 
defendant's  agent  as  to  the  wbereahouts  of 
the  defendant.  (Bradford  v.  McAvoy,  99 
Cal.  324.) 

92.  The  affidavit  stated  that  the  "  defend- 
ant, D.  C.  Seaver,  was  at  the  time  a  resident 
of  the  first  township  in  the  county  of  Contra 
Costa;  that  be  had  occupied  a  bouse  on  a 
tract  of  land  claimed  to  be  his  own  and  which 
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he  had  ealtivated  up  to  the  commencement 
of  the  Boit  and  for  a  long  time  previouB ;  that 
on  the  twenty-second  day  of  October,  the  day 
before  the  commencement  of  the  suit,  he  left 
hia  residence,  informing  his  servant  that  he 
wonld  be  back  that  evening  or  the  next  dav ; 
that  the  summons  in  the  suit  was  put  in  the 
hands  of  a  proper  constable,  who  made  dili- 
gent search  and  was  wholly  unable  to  serve 
It ;  that  Seaver  had  not  returned  to  bis  resi- 
dence, and  that  he  believed  he  concealed  him- 
self for  the  purpose  of  avoiding  the  service  of 
the  summons,  and  that  the  claim  sued  on  is 
a  just  debt."  Held,  to  be  sufficient  to  au- 
thorise the  service  by  imblication,  and,  when 
publication  made,  to  give  the  court  jurisdic- 
tion.   (Seaver  v.  Fit^erald,  23  Cal.  86.) 

93.  AfBdavit  for  publication  of  summons 
against  nonresident  defendant,  whose  resi- 
dence is  known  and  stated  therein,  need  not 
allege  that  an  attachment  has  been  issued  or 
levied,  or  that  the  defendant  has  any  prop- 
erty in  the  state.  Nor  is  it  necessary  for  the 
affidavit  to  show  diligence  in  finding  the  de- 
fendant in  the  county  or  state  where  the  ac- 
tion is  pending,  or  to  have  the  return  of  an 
officer  that  he  cannot  be  found.  (Anderson 
V.  Goff,  72Cal.  66.) 

Cited  76  Cal.  614 ;  86  Cal.  28;  10  Mont.  321. 

94.  An  affidavit  for  publication  of  summons 
which  shows  that  the  person  on  whom  the 
service  is  to  be  made  resides  out  of  the  state 
is  sufficient  under  section  412  of  the  Code  of 
Civil  Procedure,  and  it  is  not  necessary  that 
it  should  show  acts  constituting  due  diligence. 
Any  statement  in  regard  toi  diligence  in  such 
affidavit  is  immaterial.  (Famiui  v.  Mullan, 
76  Cal.  646.) 

95.  If  affidavit  U]^n  which  order  for  publica- 
tion of  summons  is  made  is  insufficient,  the 
court  acquires  no  jurisdiction  of  the  deund- 
ant,  and  the  judgment  is  void.  (Braly  v.  Sea- 
man, 30  Cal.  610.) 

96.  Question  of  legal  sufficiency  of  affidavit 
to  obtain  an  order  of  publication  of  summons 
and  the  order  itself  can  be  raised  only  by  a 
motion  made  in  the  action,  or  by  an  appeal 
supported  by  a  statement.  (Sharpv.  Daug- 
ney,  33  Cal.  506.) 

Affidavit  for  publication,  condusiveness. 
See  Judgments,  7l6. 

Affidavit  for  publication  of  summons  in 
eminent  domain,  what  must  state.  See 
Eminent  Domain,  111. 

Publication,  false  affidavit.  See  Judg- 
ments, 679. 

Publication,  affidavit  and  order  no  part  of 
judgment-roll.    See  Appeals,  1111,  lllz. 

Publication  of  summons,  one  affidavit  for 
several  cases.    See  Taxation,  669. 

0.  Order  for. 

97.  On  granting  order  for  publication  court 
acts  judicially,  and  can  enow  nothing  about 
the  facts  upon  which  the  order  is  to  be 
granted,  except  from  the  affidavit.  (Ricket- 
son  V.  Bichardson,  26  Cal.  149.) 

98.  If  the  affidavit  is  sufficient,  and  the  or- 
der recites  that  the  judge  is  satisfied  there- 
from that  a  case  for  publication  exists,  it  does 
nc^  matter  that  there  is  also  a  recital  that 
other   evidence   was  read   and   considered. 


(Ligare  v.  California  Southern  B.  B.  Co.,  76 
Cal.  610.) 

99.  Order  to  publish  summons  made  in  ad- 
vance of  issuance  of  summons  is  a  nullity. 
(People  V.  Huber,  20  Cal.  81.) 

100.  Where,  after  complaint  filed  and  be- 
fore any  summons  is  issued,  an  order  was  ob- 
tained from  the  judge  that  "summons  do  is- 
sue," and  that  it  be  published,  and  without 
any  further  order  summons  was  subsequently 
issued  and  published,  held,  that  the  attempt 
thus  to  acquire  jurisdiction  of  the  defendant 
was  ineffectual,  and  that  a  judgment  ren- 
dered against  him  by  default,  without  any 
other  service  of  process,  was  void.  (People  v. 
Huber,  20  Cal.  81.) 

Cited  5  Nev.  92. 

101.  Order  for  service  of  summons  by  pub- 
lication must  state  facts  proved  by  the  affi- 
davit upon  which  it  is  based.  It  is  not  suffi- 
cient for  the  order  to  state,  generally,  that 
the  defendant  resides  out  of  the  state,  or  can- 
not, after  due  diligence,  be  found  within  the 
state,  or  that  a  cause  of  action  exists  against 
the  defendant.  (Bicketson  v.  Bichardson,  26 
Cal.  149.) 

102.  An  order  of  publication  of  summons, 
made  by  a  justice,  need  not  state  that  the 
paper  designated  "  is  the  one  most  likely  to 
give  notice  to  the  person  to  be  served." 
(Seaver  v.  Fitsgerald,  23  Cal.  86.) 

103.  An  order  for  the  service  of  summons 
by  publication  against  a  nonresident  defend- 
ant whose  residence  was  known,  after  stating 
the  jurisdictional  facts,  and  ordering  publica- 
tion in  a  designated  paper  for  two  months, 
directed  that  a  copy  of  the  complaint  and 
summons  be  deposited  in  the  postoffice,  ad- 
dressed to  the  defendant,  but  faued  to  specify 
that  the  deposit  should  be  made  "  forthwith," 
as  provided  by  section  413  of  the  Code  of  Civil 
Procedure.  The  deposit  was  made,  however, 
on  the  day  the  order  was  signed.  Held,  that 
the  order  was  sufficient,  and  that  the  omis- 
sion was  a  mere  irregularity,  and  could  not 
be  taken  advantage  of  collaterally.  (Ander- 
son V.  Gofi,  72  Cal.  66.) 

Order  of  publication.    See  ante,  71. 

Order  of  publication,  conclusiveness.  See 
Judgments,  716. 

Want  of  signature  to  order  of  publication, 
collateral  attack.  See  Marriage  and  Divorce, 
157. 

Publication  made  without  order.  See  ante, 
72. 

d.  Duration  and  Manner  of. 

104.  A  publication  of  a  summons  weekly 
against  a  nonresident  defendant,  commenc- 
ing on  the  tenth  dav  of  January,  and  ending 
on  the  ninth  day  of  April,  is  a  publication  of 
three  full  calendar  months,  and  the  first  day 
of  the  forty  within  which  the  defendant  is  re- 
quired to  answer  is  the  10th  of  April.  (Sav- 
ings and  Loan  Society  v.  Thompson,  32  Cal. 
347.) 

Cited  6  Nev.  426;  distinguished  2  S.  Dak.  383. 
106.  If  the  last  day  of  the  publication  of  a 
summons  is  in  the  same  week  in  which  the 
three  months  expires,  the  publication  is  suffi- 
cient to  give  the  court  jurisdiction,  altnough 
this  day  is  less  than  three  months  from  the 


Digitized  by 


Google 


S784 


SUMMONS,  IV,  7. 


flrat  day  of  imUication.  (SaTinga  and  Loan 
Society  t.  Thompson,  82  Cal.  347.) 

Pnblieation  "  for  fonr  weeks."  See  Swamp 
and  Overflowed  Lands,  221. 

Publication,  when  complete.  See  Pleading 
and  Practice,  232. 

106.  If  some  of  the  publications  of  a  sum- 
mons, including  the  last,  are  made  on  Sun- 
day, in  the  regular  issues  of  the  paper,  it 
does  not  vitiate  the  service.  (Savings  and 
Loan  Society  v.  Thompson,  82  Cal.  347.) 

Publication,  successive  days,  effect  of  inter- 
Tening  Sunday.    See  Ordinances,  26. 

107.  If  service  on  a  defendant  is  attempted 
to  be  procured  by  publication,  the  summons 
must  DO  published  as  it  was  when  the  order 
of  publication  was  made.  (McMinn  v. 
Whelan,  27Cal.  800.) 

106.  When  the  summons  is  served  by  pub- 
lication, the  court  does  not  fail  to  acquire 
inrisdiction  because  there  is  a  discrepancy 
between  the  original  summons  and  the  sum- 
mons as  published,  if  in  sense  and  meaning 
the  original  summons  and  the  published  ver- 
sion of  it  are  identical.  (Sharp  v.  Daugney, 
33  Cal.  606.) 
Cited  2  Mont.  413. 

Publication,  insuflSdent.  See  Judgments, 
660. 

Publication  in  paper.    See  Notice,  YI. 

Publication  in  supplement  of  newspaper. 


See  Notice,  80, 


See 


Publication  in  German  newspaper. 
Notice,  79. 

Publication,  bow  made.  See  Public  Lands, 
477. 

Publication  of  defective  summons,  default 
on.    See  Defaults,  62. 

e.  Deposit  of  Summons  and  Complaint  in 
Poetoffioe. 

100.  In  serving  summons  by  publicationt 
the  deposit  of  the  copy  of  the  summons  and 
complaint  may  be  properly  made  in  the  x>OBt- 
offioe  at  the  place  where  the  attorney  for  tbe 
plainUff  resides  and  has  his  office,  although 
the  order  for  publication  was  made  at  a  dif- 
ferent place.  (Mudge  v.  Steinhart,  78  Cal. 
34.) 

110.  The  deposit  of  a  copy  of  the  complaint 
and  summons  in  the  postoffice  may  be^made 
by  the  attorney  for  the  plaintifi,  and  his  affi- 
davit is  sufficient  proof  thereof.  (Anderson 
V.  Qoff,  72  Cal.  66.) 

HI.  The  affidavit  of  deposit  of  summons  in 
a  postoffice  need  not  state  that  the  deposit 
was  made  by  a  white  male  citizen,  or  that  tbe 
affiant  is  such  citizen.  It  is  sufficient  if  the 
deposit  and  affidavit  are  made  by  a  human 
bemg.     (Sharp  v.  Daugney,  33  Cal.  605.) 

112.  The  affidavit  of  deposit  of  summons  in 
a  postoffice  need  not  state  that  there  is  a 
communication  by  mail  between  tbe  place  of 
deposit  and  the  place  to  which  the  package 
was  addressed,  nor  that  the  postoffice  was  a 
United  States  postoffice.  (Sharp  v.  Daugney, 
33  Cal.  605.) 
Cited  90  Cal.  642. 

Deposit  in  mail.    See  ante,  71. 

Order  for  deposit  in  postoffice.  See  ante, 
IV,  7,  c 


per- 


Publication,  prohibiting  trial   imtU 
inal  service.    See  Prohibition,  62. 
Deposit  in  postoffice,  proof  of.  See  post,  118. 
Publication,  amended  not   original    com- 

eaint  to  be  deposited.    See   Pleading  and 
ractice,  624. 

f.  Proof  of. 


113.  In  order  to  affirmatively  show  the 
jurisdiction  of  the  court  over  the  person  of  a 
defendant  served  with  summons  by  publica- 
tion, and  to  support  a  judgment  by  default 
rendered  against  him,  the  affidavit  of  publica- 
tion required  by  subdivision  3  of  section  416 
of  the  Code  of  Civil  Procedure  must  be 
made  and  ajypear  in  the  record,  and  in  the 
absence  of  such  affidavit  the  recitals  in  the 
judgment  will  not  be  accepted  as  a  substitute 
for  the  proof  of  service  of  the  summons, 
where  the  judgment  is  directly  attacked  upon 
appeal.  (Weeks  v.  Garibaldi  South  Gold 
Min.  Co.,  73  Cal.  609.) 

114.  Proof  of  service  is  by  affidavit  of 
I>rinter,  his  foreman,  or  principal  clerk,  set- 
ting forth  the  fact  where  and  how  long  tbe 
publication  of  sumnHms  has  been  made,  and 
where  a  deposit  in  the  postoffice  has  been 
ordered,  then  an  affidavit  showing  such  de- 
posit,   (flahn  V.  Kelly,  34  Cal.  391.) 

116.  Where  service  of  summons  is  had  by 
publication,  proof  of  publication  can  onlv  be 
made  by  the  affidavit  of  the  printer,  his  fore- 
man, or  principal  clerk;  ,and  the  affidavit 
should  state  that  the  person  taking  the  same 
holds  one  of  these  positions.  An  affidavit 
commencing  in  this  way,  "A  B,  principal 

clerk,  etc being  sworn,  deposes," 

etc.,  is  insufficient,  and  would  not  give  the 
court  jurisdiction  of  the  person  of  tbe  defend- 
ant.   (Steinbadi  v.  Leese,  27  Cal.  296.) 
Cited  28  Cal.  661 ;  83  Cal.  614 ;  34  Cal.  419;  9 

Or.  306;  distinguished  34  Cal.  428. 

116.  Affidavit  of  publication  may  be  made 
by  publisher  and  proprietor,  instead  of  the 
printer,  foreman,  or  principal  clerk.  (Sharp 
V.  Daugney,  33  Cal.  606.) 

117.  Where  tbe  affidavit  of  the  publication 
of  a  summons,  made  by  one  who  therein 
styles  himself  "  the  proprietor"  of  the  news- 
paper in  which  the  pubacation  was  made,  in- 
stead of  "  the  printer,"  as  required  by  the 
Practice  Act,  held,  that  the  terms  "  printer" 
and  "proprietor"  are,  in  the  sense  of  the  stat- 
ute, synonymous.  (Quivey  v.  Porter,  87  Cal. 
468.) 

Deposit  need  not  be  stated  in  return.  See 
post,  118. 

118.  Publication  may  be  proved  bv  the  affi- 
davit of  clerk  of  the  publisher  of  the  paper, 
and  the  fact  that  the  summons  was  deposited 
in  a  postoffice  may  also  be  proved  by  affi- 
davit: nor  is  it  necessary  that  the  constable 
state  in  his  return  on  tbe  summons  that  such 
publication  was  made  and  such  deposit  made 
in  the  postoffice.  (Seaver  v.  fitigerald,  23 
Cal.  86.) 

119.  Where  there  is  but  one  clerk  in  office 
of  a  public  newspaper,  his  affidavit  of  the 
publication  of  summons,  or  notice,  in  said 
paper  is  sufficient ;  and  it  is  unnecessary  for 
the  affidavit  to  describe  him  as  principal 
clerk.     (Gray  v.  Palmer,  9  Cal.  616.) 
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120.  After  Judgment  bai  been  rendered  in 
•a  Mtion  of  divorce,  and  before  the  toll  is 
made  up,  tiie  coart  lias  autlioritjr  to  receive 
amended  affidavits  showing  a  service  of  sum- 
mons br  vablication.  (Estate  of  Newman,  76 
Oal.213.) 

Pnblioation,  presumptions  as  to.  See  Ap- 
peals, 2721. 

Affidavit  of  deposit  of  summons  in  post- 
(^ce.    See  ante,  IV,  7,  e. 

Publication,  afiSdavit  of,  what  sufficient. 
See  Husband  and  Wife,  582.  , 

8.  Appearance  or  Anawer  at  Waiver  of  Service 
or  Delect  in. 

121.  The  only  purpose  of  a  summons  is  to 
bring  the  defendant  into  court,  and  if  be  ap- 
pears and  answers,  be  waives  any  defect  in 
the  summons.  (Randall  v.  Falkner,  41  Cal. 
242.) 

122.  The  object  of  the  rule  requiring  the 
party  in  interest  to  be  served  is  suDstantially 
met,  though  there  be  no  personal  service 
upon  him,  if  he  is  in  fact  represented  by  at- 
torneys who  appear  in  behalf  of  the  judge  of 
the  superior  court.  (Havemeyer  v.  Superior 
Court,  84  Cal.  327.) 

123.  Where  the  service  of  summons  is  de- 
fective, the  justice's  court  does  not  acquire 
jurisdiction  to  proceed  against  a  defendant  by 
reason  of  his  special  appearance  for  the  pur- 
pose of  moving  to  set  aside  the  service. 
(Southern  Pac.  K.  R.  Co.  v.  Superior  Court 
of  Kern  Ciounty,  69  Cal.  471.) 

124.  A  mution  to  set  aside  the  service  of  a 
summons  may  be  made  without  entering  an 
appearance  in  the  action.  (Eldridge  v.  £ay, 
45  Cal.  40.) 

125.  Where  a  motion  to  quash  the  summons 
is  denied,  the  defendant,  by  answering  to 
the  merits,  waives  his  objection  to  all  defects 
therein.    (Sears  v.  SUrbird,  78  Cal.  225. ) 

126.  A  defendant  may  move  to  set  aside  the 
return  of  service  of  a  summons,  and,  if  it  is 
denied,  may  answer  without  waiving  the 
benefit  of  an  exception  to  the  order  denying 
his  motion.  (Kent  v.  West,  50  Cal.  185.) 
Cited  3  Mont.  40;  19  Or.  06. 

127.  One  does  not  waive  his  rights  by  an- 
swering after  moving  to  dismiss  an  irregular 
summons  and  motion  overruled.  (Deides- 
heimer  v.  Brown,  8  Cal.  330.) 

Appearance  to  set  aside  summons.  See 
post,  TV, ». 

Waiver  of  objection  to  summons  by  plead- 
ingto  merits.     See  Certiorari,  101. 

Waiver  of  by  appearance.  See  Appearance, 

m,4. 

9.  Motion  to  Set  Aeide  Service. 

128.  A  justice  of  the  peace  has  jurisdiction 
to  entertain  a  motion  of  a  defendant  to  set 
aside  the  service  of  a  summons  attempted  to 
be  made  upon  him  in  a  county  other  than 
that  in  which  the  action  was  pending,  in 
violation  of  the  provisions  of  section  848  of 
the  Code  of  Civil  Procedure,  and  the  motion 
is  properly  made  upon  affidavits  showing  the 
grounds  of  the  motion.  (History  Co.  T. 
light,  97  Cal.  56.) 

120.  The  fact  that  an  unverified  complaint 


filed  in  an  action  in  a  justice's  court  alleges 
that  the  contract  sued  upon  was  to  be  per- 
formed by  the  defendant  therein  in  the 
county  in  which  such  action  was  brought 
does  ndt  foreclose  all  inquiry  as  to  the  fact,  or 
deprive  the  justice  of  iurisdiction  to  pass 
upon  the  truth  of  the  alleg[ation  upon  a  mo- 
tion to  set  aside  the  service  of  summons. 
(History  Co.  v.  Light,  97  Cal.  56.) 

130.  The  burden  of  proving  an  improper 
service  of  summons  in  an  action  in  a  justice's 
court,  upon  a  motion  to  set  aside  the  service 
upon  affidavits  showing  the  grotmd  of  the 
motion,  is  on  the  defendant,  and  he  is  re- 
quired to  present  a  clear  case.  .(History  Co. 
V.  light,  97  Cal.  56.) 

Motion  to  set  aside  for  variance  in  copy  of 
complaint  served.    See  ante,  34. 

Answering  after  motion  to  set  aside  sum- 
mons.   See  ante,  IV,  7,  g. 

Amendment  of  summons  after  motion  to 
dismiss.    See  ante,  III. 

Summons,  special  appearance  to  dismiss 
for  defect  in.    See  Appearance,  III,  5. 

Appearance  to  quash  summons.  See  Ap- 
pearance, 42. 

Orders  refusing  to  quash.  See  Certiorari, 
lU,  2, 1. 

Appealability  of  rulings  on  motiona  to 
quash.    See  Appeals,  II,  17. 

T*  Betorn. 

ISl.  A  Justice  of  the  peace  cannot  make  a 
summons  returnable    in  eleven  days   after 
service.      (Deidesheimer  v.  Brown,  8  Cal. 
330.) 
Cited  1  Nev.  98. 

132.  By  a  proper  construction  of  sections 
641  and  543  of  the  Practice  Act,  the  sum- 
mons— when  required  to  be  published — may 
be  made  returnable  more  than  ten  days  from 
its  date.    (Hisler  v.  Carr,  34  Cal.  641. ) 

133.  But  otherwise,  unless  publication  be 
required;  and  to  that  end  plaintiff  must 
make  and  file  with  the  justice  the  affidavit 

grovided  for  in  said  section  643.    (Hisler  v. 
an,  34  Cal.  641.) 

184.  The  return  of  a  deputy  sheriS,  on  a 
process  served,  is  a  nullity  unless  made  in 
the  name  of  the  sheriS.   (Rowley  v.  Howard, 
23  Cal.  401.) 
Cited  86  Cal.  398. 

136.  Where  the  place  where  the  summons 
was  served  was  not  stated,  but  it  was  directed 
to  the  sheriff  of  San  Francisco,  and  was  re- 
turned by  him  served,  the  court  should  have 
assumed  that  it  was  served  within  his  juris- 
diction.   (Crane  v.  Brannan,  8  Cal.  192.) 

136.  When  the  return  on  a  summons  states 
that  a  copy  of  the  summons  was  personally 
served  on  the  defendant  in  the  action,  giving 
the  tiihe  and  place,  this  return,  although  in- 
formal, is  yet  sufficient  to  give  the  court  juris- 
diction of  the  person.  So  that  the  judgment 
is  not  void  for  want  of  jurisdiction  when  col- 
laterally attacked.  (Drake  v.  Duvenick,  45 
Cal.  465.) 

Cited  59  Cal.  493 ;  67  Cal.  399 ;  68  Cal.  400 ;  89 
Cal.  484. 

137.  Such  return  does  not  show  that  a  co; 
of  the  summons  was  not  delivered  to  the 
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fendant  personally,  and  it  has  at  least  some 
legal  tendency  to  prove  that  it  was  so  de- 
livered.   (Dnue  T.  Duvenick,  46  Cal.  466.) 

1S8.  If  in  such  case  there  is  more  than  one 
defendant,  the  fact  that  the  return  does  not 
state  that  a  copy  of  the  complaint  was  served 
vitb  the  snmmons  does  not  render  the  judg- 
ment void  in  a  collateral  attack.  (Drake  v. 
Duvenick,  45  Cal.  466.) 

139.  Where  the  judgment  of  the  court  re- 
cites that  summons  was  served  on  defendant, 
the  fact  that,  years  afterward,  there  appears 
some  erasure  or  interlineation  on  the  sheriff's 
return,  is  not  sufScient  to  nullifv  the  return, 
in  the  absence  of  a  direct  attack  upon  it  for 
fraud,  or  forgfty,  or  alteration.  (Gregory  v. 
Ford,  14  Cal.  138.) 

140.  A  recital  in  a  judgment  by  default  that 
the  default  uf  the  defendant  was  duly  entered, 
cures  a  technical  defect  in  the  return  of  ser- 
vice.    (Feck  V.  Strauss,  33  Cal.  678. ) 

Cited  46  Cal.  466;  60  Cal.  622;  77  Cal.  163, 
201;  1  Wash.  193. 

141.  The  court  may  properly  direct  its 
oflBcers  to  amend  a  return  of  service  so  as  to 
conform  to  the  facts.  (People  v.  Ooldenson, 
76  Cal.  328.) 

142.  Where  a  justice's  court  has  in  fact  ob- 
tained jurisdiction  of  a  defendant  by  a  regu- 
lar service  of  a  copy  of  the  complaint  and 
snmmons  upon  him,  but  the  return  of  the 
officer  making  the  service  fails  to  show  that  a 
copy  of  the  complaint  was  served,  the  court 
has  power,  after  a  judgment  by  default  has 
been  rendered,  under  which  an  ezecntion  sale 
of  the  defendant's  property  has  been  bad,  to 
permit  the  return  to  be  amended  so  as  to  ac- 
cord with  the  facts:  and  this  may  be  done  as 
against  a  grantee  of  the  judgment  debtor  un- 
der a  qttitclaim  deed  made  after  the  execution 
sale.  (Allison  v.  Thomas,  72  Cal.  662.) 
Cited  76  Cal.  220;  19  Or.  347. 

145.  After  a  snmmons  has  been  served  on 
some  of  the  defendants,  and  returned,  it  is 
competent  to  the  court  to  order  it  delivered 
to  the  plaintiff  for  further  service  on  other 
defendants  in  the  same  or  another  county. 
(Hancock  v.  Preuss,  40  Cal.  672.) 

144.  A  redelivery  of  the  summons  without 
an  order  of  the  court  is  an  irregularity,  of 
which  the  opposite  party  may  avail  himself 
by  direct  attack ;  but  such  irregularity  will 
not  render  the  service  of  the  summons  void. 
(Hancock  V.  Preuss,  40  Cal.  672.) 

146.  A  returned  summons  is  functus  ofBcio, 
and  the  service  of  it  cannot  be  made  there- 
after; and  service  of  a  copy  of  such  summons 
more  than  eleven  years  alter  the  filing  of  the 
complaint  npon  a  street  assessment,  made 
opon  the  grantee  of  the  land,  who  was  never 
made  a  party  to  the  suit,  and  who  did  not 
appear  in  the  case,  is  void,  and  such  service 
may  be  quashed  upon  his  motion.  (Fanning 
V.  Foley,  99  Cal.  836.) 

146.  In  a  suit  commenced  before  a  justice 
of  tbepeace,  if  the  summons  be  returned  by 
the  officer  with  his  indorsement  thereon  that 
no  service  has  been  made  because  defendant 
cannot  be  found,  and  on  the  return  day 
thereof  it  is  further  made  to  appear  by  affi- 
davit that  the  defendant  conceals  himself  to 


avoid  service  of  process,  the  suit  does  not 
thereby  abate,  but  the  magistrate  may  con- 
tinue the  cause,  issue  a'  new  summons,  and 
make  an  order  for  its  service  by  publication, 
and  fix  the  return  day  of  the  new  summons 
at  a  time  sufficiently  remote  to  have  the  ser- 
vice by  publication  completed  before  the  re- 
turn day,  even  if  the  period  betweep  the  issu- 
ance of  the  new  summons  and  its  return  dav 
exceeds  ten  days.  (Seaver  v.  Fitwerald,  & 
Cal.  86.) 
Cited  34  Cal.  646. 

Statnte  must  be  substantially  followed  in 
making  return.    See  ante,  27. 

Statement  as  to  publication  in  return.  See 
ante,  118. 

Deposit  in  postoffice,  return  need  not  state. 
See  ante,  118. 

Bight  of  sherifi  to  correct.  See  Taxation, 
766. 

Betum,  when  defective.    See  Defaults,  66. 

Sufficiency  of.    See  Taxation,  661,  et  seq. 

Betum  as  evidence.   See  Corporations,  644. 

Effect  of  on  collateral  attack.  See  Judg- 
ments, 715. 

SUNDAYS. 
See  (Mminal  Law,  XXI,  51. 

Sunday  laws,  constitutionality  of.  See 
Constitutional  Law,  YIII,  13,  f. 

1.  Contracts  made  in  this  state  on  Sunday 
are  not  void  because  made  on  Sunday. 
(Moore  v.  Murdock,  28  Cal.  614.) 

2.  The  court  may,  on  Sunday,  adjudicate 
the  fact  that  a  jury  in  a  criminal  case  cannot 
agree,  and  may  then  continue  the  cause  until 
the  next  term.  (People  v.  lightner,  49  Cal. 
226.) 

Holidays.    See  Holidays. 

Process  received  on  Sunday.  See  Sheriffs, 
TV,  3,  b. 

Publication  of  summons  on.  See  Sum- 
mons, 106. 

Intervening,  effect  on  publication.  See 
Ordinances,  fm. 

Construction  of  statute,  court  cannot  con- 
sider policy  of  law.    See  Statutes,  53. 

Last  day  falling  on.  See  Appeals,  671; 
New  Trial,  416;  Streets,  224,  225;  Time,  6. 

Lay  days,  Sundays,  computation  of  in  cal- 
culating.   See  Shipping,  8. 

Effect  of  on  computation  of  time.  See 
Statutes,  I,  2. 

SUPEBlNTEiniENTS. 

Power  of  sui)erintendent  of  unincorporated 
ditch  company  to  bind  company  by  note.  See 
Watercourses,  XIII. 

Authority  to  make  statement.  See  Taxa- 
tion, 365,  866. 

Mining,  authority  of.  See  Mines  and  Min- 
ing. XV. 

School,  superintendent  oL     See   Schools, 

Power  of  superintendent  of  mining  partner- 
ship.   See  Partnership,  VI,  2. 

Streets,  superintendent  of.  See  Streets, 
VIII. 

Street,  leaving  amount  of  improvement  to 
discretion  of.    See  Streets,  XII,  6. 

Acceptance  of  work  by  street  superintend- 
ent.   See  Streets,  XV,  5. 
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street  assenment,  dntj  and  jurisdiction  ol 
saperintendent  in  relation  to.  See  Streeta, 
XVI,  6. 

SUPEBIOB  COUBT. 

Jmisdiction  of.    See  Jurisdiction,  XI,  2. 

Creation  and  organisation.  See  Courts, 
IILS. 

Certilyinscase  to  superior  court.  See  Jus- 
tices of  the  Feace,  IV,  o,  g. 

Jurisdiction  of  over  false  pretenses.  See 
Criminal  Law,  1580, 1581. 

SUPEBIOB  JUDflBS. 

See  Judges,  VII,  3. 

SVFEB8EDEA8. 

Writ  of.    See  Appeals,  VIII,  15. 

81IPEBTIS0BS. 
I.  ({nallflcations;     Election;   Term    of 
OlBee  and  Vacancy  In ;  Snperrlaors 
•f  First  Board. 
n.  B«sldenee  of;  Mlleajre- 
m.  KeetlBir*  of;  Notice  of;  ({noniBt;  fii- 

toppel  of  b7  lets  In  Pals. 
rr<  Minutes  and  Becords  of  Proceedings. 
r.  Powers,  Duties,  and  Uabllltles  of. 

1.  Nature  of  Power*.  OeneraUy. 

2.  Act*  Mu*t  be  Authorized  by  and  FcJr 

low  Statute. 

8.  Cuttody,  Control,  and  Protection  of 

PuUie  Property. 
4.  Setting  Apart  and  Tran*fer  of  Fund*. 

6.  Power  and  Duty  Regarding  Munici- 

pal and  County  Indeblednet*. 

a.  Duty  and  Power  to  Provide  for 

Payment. 

b.  Creating  Indebtedness ;  Aid  to 

Public  or  Private   unprove- 
ment. 

c.  Presentation  and  Allowance  of 

Claims. 
i.  Change  of  Boundarie*  of  Supervi*ot'* 
DittricL 

7.  Contract*. 

&  Fixitig  arid  Attoving  Comj)en*ation 
of  Officer*. 

9.  Amointment  of  Officer*;  Power*  in 

JSelation  to,  OenercUly. 

10.  Power  to  Sue;  Employing  CounteL 

11.  Action*  AgairaU 

12.  Behmding  Money  IXUadUy  Collected; 

Power  to  Set  JMe  Order. 

15.  iSupervMory  Control  of  Court*  Over. 
14.  Fiavteiary  Relation  of;  Making  Secret 

Ptofit;  Actioru  Agairutfor  AUowing 
Illegal  Claim*. 

16.  DdegtOion  of  Power*. 
16.  Reniovalof. 

TI.  Compensatloo  and  Extra  AUow*iee. 

Ordinances.    See  Ordinances. 

San  Francisco,  supervisors  in.  See  San 
Itencisco,  V,  1. 

San  Francisco,  Political  Code  does  not  ap- 
ply to  supervisors  of.    See  San  Francisco,  18. 

Los  Angeles,  power  of  supervisors  of.  See 
Los  Angeles. 

Water  rates,  power  of  supervisors  to  fix. 
See  Water  Companies,  in. 
On..  Dianr,  Vol.  IIL— 172 


Power  of  over  tolls.    See  Bridges,  26. 

Toll,  duty  of  supervisors  to  fix  rates  of.  See 
Turnpike  Companies,  VI L 

Power  to  order  election.  See  Elections, 
8,  et  seq. 

Cannot  license  nuisance.  See  Nuisances,  25. 

Power  to  destroy  wild  animals.  Bee  Ani- 
mals, I. 

Cannot  compel  one  imprisoned  for  fine  to 
work  on  streets.    See  Contempt,  116. 

Act  conferring  ^wer  to  grant  special  priv- 
ileges.   See  Constitutional  Law,  401. 

Fees  of  clerk,  effect  of  new  constitution  on. 
See  Constitutional  Law,  89. 

I.  <(aallflcatloB8;  Eleetlon;  Term  of  OlBee 
and  Vacancy  In;  Supervisors  of  First 
Board. 

1.  When  the  charter  of  a  city  provides  that 
the  common  council  shall  "  judge  of  the  quali- 
fications, elections,  and  returns  of  their  own 
members,"  the  council  possesses  the  exclusive 
authority  to  pass  on  the  subject,  and  courts 
have  no  jurisdiction  to  inquire  into  the  quali- 
fications, elections,  or  returns  of  members  of 
the  council.  (People  ex  rel.  Vejarv.  Metzker, 
47  Cal.  624.) 
Cited  82  CaL  239,  241,  244. 

Quo  warranto  to  test  right  to  office.  See 
Quo  Warranto,  7,  et  seq. 
^  2.  The  act  of  1868,  providing  for  the  elec- 
tion of  supervisors  in  Sacramento  county, 
repealed  so  much  of  the  act  of  1863  as  au- 
thwixed  an  election  to  be  held  for  three  of 
the  districts  in  1869,  and  the  ballots  cast  at 
that  election  for  superviBors  for  those  three 
districts  were  void.  (Christy  v.  Board  of  Su- 
pervisors of  Sacramento  County,  39  Cal.  3.) 

Election,  refusal  to  canvass  returns  for 
fraud.    See  Municipal  Corporations,  17. 

5.  One  who  has  held  the  office  of  super- 
visor is,  after  the  expiration  of  his  term, 
and  the  election  and  qualification  of  his  suc- 
cessor, no  longer  an  officer,  either  de  jure  or 
de  facto,  but  if  be  attempts  to  act  as  such,  is 
a  mere  naked  usurper.  (Trinity  County  v. 
McCammon,  26  Cal.  117.) 

4.  A  person  elected  supervisor  has  the  legal 
right  to  exercise  and  enjoy  the  office  until  his 
successor  is  duly  appointed  or  elected.  (Myers 
y.  Board  of  Supervisors  of  Alameda  County, 
60  Cal.  287.) 

Appointment  of,  review  of.  See  Certiorari, 
m,  2,  m. 

6.  Section  762  of  the  Ceneral  Municipal  In- 
corporation Act,  approved  March  13.  1883, 
pro  riding  for  the  election  of  officers  of  cities 
of  the  fifth  class  on  the  second  Monday  in 
April  in  each  odd-numbered  year,  and  that 
the  members  of  the  Yx>ard  of  trustees  are  to 
hold  for  four  years,  and  until  their  successors 
are  elected,  and  containing  a  proviso  that  the 
first  board  of  trustees  "elected  under  the 
provisions  of  this  act  shall,  at  their  first  meet- 
ing, so  classify  themselves  by  lot  as  that  three 
of  their  number  shall  go  out  of  office  at  the 
expiration  of  two  years,  and  two  at  the  ex- 
piration of  four  years,"  must  be  so  construed 
as  to  be  in  harmony  with  section  4  of  the  act 
providing  that  the  trustees  elected  at  the  first 
election  are  to  hold  only  till  the  next  munio- 
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ipal  election,  and  nntU  their  sacceaeon  are 
elected  and  qualified;  and  the  words  "this 
act,"  in  the  proviso  appended  to  section  752, 
must  be  read  "this  section"  or  "this chap- 
ter," to  accord  with  the  evident  intention  of 
the  legislature,  and  to  reconcile  the  conflict. 
(Rugries  V.  B(WTd  of  Trustees  of  the  City  of 
Wo^land,  88  Oal.  480.) 

6.  The  amendments  to  the  Political  Ckxle 
contained  in  the  county  government  bill  (so 
called),  having  been  adjudged  unconstitu- 
tional, there  is  no  law  authorizing  an  appoint- 
ment by  superior  judges  to  fill  a  vacancy  in 
the  ofiBce  of  supervisor;  if  there  is  power  to 
appoint  in  such  case  it  rests  with  the  gov- 
ernor, under  section  999  of  the  Political  Code, 
or  with  the  board  of  supervisors,  under  sec- 
tion 4116  of  the  Political  Code.  (Myers  v. 
Board  of  Supervisors  of  Alameda  County,  60 
Oal.  287.) 

7.  It  is  difiBcnlt  to  see  how  section  20  of  the 
act  creating  boards  of  supervisors  (Wood's 
Digest,  694),  is  unconstitutional.  But  the 
question  is  not  here  decided.  (People  ex 
rel.  Packard  v.  Supervisors  of  Santa  Barbara 
County,  14  CaL  1(».) 

8.  OfiBce  of  supervisor  of  first  board  of 
supervisors  does  not  exist  in  the  dty  and 
county  of  San  Francisco,  but  that  city  is  gov- 
erned, as  to  the  election  of  supervisors,  by 
the  Consolidation  Act,  which  was  not  super- 
seded by  the  constitution.  (People  ex  rel. 
Pixley  v.  Pond,  89  Cal.  141.) 

Ordinances  where  two  boards  ot  aldermen. 
See  Ordinances,  II,  6. 

n.  BeRidenee  of;  Mlleare. 

9.  While  engaged  in  the  performance  of  the 
duty  of  attending  upon  regular  and  special 
sessions  of  the  boara  of  supervisors,  the  of- 
ficial residence  of  each  supervisor  is  at  the 
county  seat.    (Howes  v.  Abbott,  78  CaL  270.) 

10.  Supervisors  in  conhtiee  ot  the  thirty- 
third  class  are  onlv  entitled  to  one  mileage 
for  each  session  of  the  board,  and  cannot 
charge  mileage  for  daily  visits  to  and  from 
their  homes  during  a  particular  aession. 
(Uowes  V.  Abbott^  78  CaL  270.) 

m.  Meetings  of;  Notice  of)  Qnormmj  Ei* 
toppel  of  by  Aets  In  Pnia. 

11.  The  board  of  supervisors  of  a  county 
cannot  settle  with  the  county  treasurer  at  a 
special  meeting  of  such  board,  unless  they 
have  first  given  public  notice  of  such  meet- 
ing, and  specified  in  such  notice  that  such 
business  will  be  transacted.  (El  Dorado 
County  T.  Reed,  11  Cal.  130.) 

12.  In  order  to  give  the  amplest  opportu- 
nity to  the  district  attorney,  or  dtisens  who 
desire  to  do  so,  to  contest  the  allowance  of 
improper  demands  against  the  public  treas- 
ury, the  business  of  the  supervisors  is  re- 
quired to  be  transacted  at  the  regular 
meetings  reouired  by  law;  or  if  at  special 
meetings,  puolic  notice  must  be  given  of  the 
business  to  be  so  transacted ;  and  unless  such 
notice  be  given,  the  acts  of  the  supervisors 
are  a  nullity.  (EI  Dorado  County  t.  Reed, 
11  Cal.  130.) 


RcKuIar  meeting^,  what  an.  See  Irriga< 
tion  Districts,  13. 

13.  The  majority  of  a  quorum  of  a- board  of 
supervisors,  a  quorum  being  present,  can  per- 
form any  act  which  a  majority  of  the  board 
could  perform  if  all  were  present.  (People 
ex  reU  Flint  v.  Harrington,  63  Cal.  267.) 

14.  If  an  act  of  the  legislature  authorises 
the  board  exercising  the  corporate  authority 
of  a  eity  to  convey  its  lands,  a  maioritv  of  the 
members  of  such  board  may  make  the  con- 
veyance. (San  Di^o  T.  San  Diego  etc.  R.  R. 
Co.,  44  Cal.  106.) 

16.  Where  the  charter  of  a  dty  vests  the 
corporate  powers  in  a  "  board  of  trustees  to 
consist  of  five  members,  who  shall  be  elected," 
etc.,  and  the  law  provides  that  "at  all  meet- 
ings of  the  board  a  majority  of  the  trustees 
stutll  constitute  a  ouorum  to  do  business,"  a 
majoritv  of  those  elected  can  organize  and  act 
at  the  first  meetins,  as  well  as  at  any  subse- 
quent  meeting.  (City  of  Oakland  v.  Carpen- 
tier,  IS  Cal.  640.) 

10.  A  deliberative  body,  like  the  board  <rf 
supervisors,  cannot  be  bound  by  acts  in  pais; 
,the  best  and  only  evidence  of  its  intentions  is 
to  be  drawn  from  the  record  of  its  proceed- 
ings. (Phelan  v.  San  Francisco,  6  CaU  631.) 
Cited  7  Cal.  380,  388;  6  Or.  323. 

Continuity  of  regular  meeting.  See  post, 
IV. 

Individual  members  cannot  contract.  See 
post,  66,  67. 

Order  for  payment  of  judgment  as  an  estop- 
pel.   See  poet,  60. 

IT*  lUnntes  and  Beeords  of  Proceedings. 

17.  The  record  of  the  proceedings  of  a  board 
of  supervisors  under  their  seal  is  prima  facie 
evidence  of  such  proceedings.  (People  v. 
Bircham,  12  Cal.  60.) 

18.  The  general  rule  that  every  nublic  docu- 
ment which  is  required  by  law  to  oe  executed 
by  a  public  oflScer  must  he  verified  by  his  ofiS- 
cial  signature  does  not  extend  to  the  proof  of 
the  records  of  a  corporate  board  which  exer- 
cises powers  municipal  and  quasi  lenslative. 
(People  V.  Eureka  Lake  etc.  (Jo.,  48  Oal.  148.) 

19.  The  chairman  and  clerk  of  the  corpo- 
rate board,  exercising  powers  municipal  and 
quasi  legislative,  sitp  the  record  of  its  pro- 
ceedings, not  as  certifying  to  their  own  official 
action,  bat  as  witnesses  mat  the  record  is  the 
record  made  up  by  the  clerk,  under  the  direc- 
tion of  the  board.  (People  v.  Eureka  Lake 
etc.  Co.,  48  Cal.  143.) 

20.  The  statute  requiring  the  chairman  and 
derk  of  a  hoard  of  supervisoni  to  sign  the 
record  of  its  proceedings  does  not  invalidate 
such  record  as  proof  of  ue  action  of  the  board 
if  the  clerk  and  chairman  fail  to  sign,  but  has 
the  effect  merely  of  putting  the  party  who  de^ 
sires  to  prove  the  omcial  action  of  we  board 
to  some  additional  trouble  in  establishing  the 
handwriting  of  the  entries,  their_  contempo- 
raneous character,  and  the  official  custody 
from  which  the  book  was  produced.  (People 
V.  Eureka  Lake  etc.  Co.,  «  Cal.  148.) 

21.  The  effect  of  the  statute  requiring  the 
clerk  and  chairman  of  the  board  o(  super- 
visors to  sign  the  record  of  its  proceedings  is 
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BMiely'to  make  their  aignatures  evidence 
jdentiiying  the  mitintes.  (People  t.  Eureka 
Lake  etc  Co.,  48  Cal.  143.) 

22.  Section  19  ol  the  County  Government 
Act,  providing  that  the  records  and  minutes 
of  the  board  of  superviaors  must  be  signed  by 
the  chairman  and  clerk,  merely  has  the  efiect 
to  make  their  signatures  evidence  identifying 
the  minutes;  and  their  failure  to  sign  the 
minntea  does  not  render  the  record  inadmis- 
sible as  proof  of  the  action  of  the  board,  in 
meeting  and  adjooming,  for  the  purpose  of 
showing  the  continuity  of  the  session  of  the 
board  at  a  regular  meeting:  but  if  the  hand- 
writing of  the  entries,  their  contemporaneous 
«diaracter,and  the  official  custody  from  which 
the  record  is  produced  are  proved,  the  min- 
utes are  competent  to  show  the  action  of  the 
the  board.  (County  of  San  Diego  v.  Seifert, 
97  Cal.  594.) 

23.  Failure  of  derk  properly  to  authenticate 
or  record  official  acts  of  the  board  of  auper- 
visors  does  not  afiect  their  validity.  The 
power  of  the  board  to  act  exists  independ- 
ently of  any  action  of  the  clerk,  and  the 
validity  of  an  exercise  of  it  does  not  depend 
npon  the  diligence  of  the  clerk.  (County  of 
Ban  Luis  Obispo  v.  White,  91  Cal.  432.) 

Becords  of,  evidence  to  contract.  Bee  Evi' 
dence,  883. 

Mandamus  to  correct  records  of  BaperviacffB. 
Bee  Mandamus,  II,  IS,  i. 

T.  Powers,  Duties,  and  Ll>bllities  of. 

1.  Mature  of  Powtn,  Oenerally, 

24.  Board  of  supervisors  is  spedal  tribunal 
with  mixed  powers,  administrative,  legisla- 
tive, and  judidal.  (Waugh  v.  Chaancey,  IS 
Cal.  11.) 

ated23Cal.30S,495;  46Cal.24;  69CaL702; 

7  Kev.  897. 

26.  Board  of  snpervisors  is  body  with  lim- 
ited   jurisdiction,  and  its  jurisdiction  must 
appear   in    the   record   of   its    proceedings. 
(Finch  V.  Tehama  County,  29  Cal.  458.) 
Cited  5  Nev.  819;  6  Ner.  97;  9  Nev.  89;  12 

Nev.  31 ;  19  Kev.  418. 

26.  Supervisors  exercise  judicial,  legislative, 
and  executive  jmwers.  from  the  necessity  of 
the  case,  in  matters  relating  to  the  police  and 
fiscal  regulations  of  oonnties.  (People  v. 
El  Dorado  County,  8  Cal.  68.) 

Cited  10  Cal.  9&\  23  Cal.  303;  24  Cal.  127; 
26  Cal.  97;  29  Cal.  86;  46  Cal.  23;  69  Cat. 
702:  72  Cal.  434;  7  Nev.  897;  disapproved 
84  Cal.  527,  531,  541. 

27.  It  was  the  intention  of  the  legislature, 
by  the  twenty-fifth  section  of  the  act  creating 
a  board  of  snxiervisors  throughout  this  state, 
to  transfer  from  the  courts  of  seraions  to  the 
boards  of  supervisors  the  general  and  special 
powers  and  duties  of  a  civil  character  which 
bad  before  the  paasiwe  of  that  act  been  vested 
in  such  conrt.  (People  v.  Bircham ,  12  Gal.  60. } 
Cited  46  CaL  24;  doubted  84  Cal.  628. 

28.  It  was  not  the  design,  in  this  manner, 
to  rep^  any  law,  general  or  spcnial,  before 
ezistmg ;  but  as,  under  the  decision  of  Bnr- 
goyne  v.  Supervisors,  5  Cal.  9,  a  question  of 
ttte  constitutionality  of  those  laws  which  con- 
ferred duties  and  powers,  not  of  criminal 


cognisance,  was  made,  the  legislature  meant 
to  remove  the  difficulty  by  transferring  all 
these  functions  to  the  boards  of  supervisors. 
(People  V.  Bircham,  12  Cal.  50.) 

29.  The  act  of  March  13, 1883— section  4046 
of  the  Political  C!ode,  relating  to  the  powers 
of  supervisors-r-was  supersede  and  repealed 
by  the  County  Government  Act  of  March  14, 
188S.  (Santa  Clara  County  v.  Southern  Pac 
R.  B.  Co.,  66  Cal.  642.) 
Cited  86  Cal.  257. 

Ayuntamiento,  powers  over  land.  See  Mex- 
ican Lands,  II,  2. 

Jurisdiction  to  hear  contested  election  case. 
See  Elections,  144,  et  seq. 

Canvassing  returns  for  county  seat.  See 
Elections,  96,  97. 

Conclusiveness  of  decisions.  See  Irrigation 
Districts,  26,  et  seq. 

Powers  on  formation  of  reclamation  district. 
See  Swamp  and  Overflowed  Lands,  iSJ. 

Sacramento,  supervisors,  powers  of.  See 
Sacramento,  i,  6,  8,  9. 

Committee  of,  power  to  act.  See  Streets,  288. 

Delegating  police  powers  to.  See  Constitn- 
.tional  Law,  171. 

2.  Acta   Mutt    bt   Muthoriitd    by  and  Follow 

Statute. 

80.  No  order  made  by  a  board  of  super- 
visors is  valid  or  binding  unless  it  is  author- 
ised by  law.    (Linden  v.  Case,  46  Cal.  171.) 
Cited  74  Cal.  8S7. 

81.  When  municipal  authorities  of  (dty  act 
imder  authority  derived  from  statute,  they 
must  follow  stnctiy  its  provisions.  (Glass  v. 
Asbbuiy,  49  Cal.  671.) 

3.  Cuttody.  Control,  and    Protection  of  Public 

Propel^. 

82.  Boards  of  supervisors  are  the  guardians 
of  the  prox>erty  interests  of  their  respective 
counties,  and  m  that  relation  occupy  a  posi- 
tion of  trust,  and  are  bound  to  the  same  meas- 
ure of  good  faith  towards  the  county  which 
is  required  of  an  ordinary  trustee  towards  his 
cestui  que  trust,  or  an  agent  towards  his 
principal.  (Andrews  v.  Pratt,  44  Cal.  309.) 
Cited  66  Cal.  864. 

83.  The  corporate  powers  of  a  county  can 
onlv  be  exercised  by  tne  board  of  supervisors, 
or  by  agents  and  offioera  acting  under  their 
authority,  or  authority  of  law ;  and  the  super- 
visoia  are  the  representatives  of  the  county 
for  the  purpose  of  providing  necessary  county 
buildings  and  suitable  rooms  for  county  pur- 
poses, and  of  erecting  and  furnishing  a  court- 
house, and  selecting  and  designating  rooms 
therein  to  be  occupied  by  the  different  offi- 
cers; and  have  continual  x>ower  to  assign  and 
change  the  ass^nment  of  rooms  in  the  court- 
house. (San  Joaquin  County  T.  Budd,  96 
Cal.  47.) 

34.  Boards  of  supervisors  possess  the  power, 
as  incidental  to  that  of  buying,  selling,  and 
leasing  of  property,  and  the  management, 
care,  and  preservation  thereof,  as  conferred  by 
statute  (Stats.  1865,  sec.  9,  p.  51),  to  take  all 
legal  measures  necessary  to  that  end,  by  suit 
or  otherwise,  and  therein  are  vested  with 
large  discretionary  powers.  (Homblower  v. 
Duden,  36  CaL  664.) 
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Power  to  erect  county  jail.    See  Prisons,  2. 

Bridges,  control  over  by.   See  Bridges,  I. 

Jnristiiction  over  opening  of  highways.  See 
Hiebways,  I,  3,  b. 

Power  to  grade  streets.  See  Streets,  XI, 
S,  a. 

Daty  to  keep  streets  clean.  See  Streets, 
29,80. 

Lease  of  pnblio  road  as  toll-road.  See 
Turnpike  Companies,  19. 

4.  Setting  Apart  and  Trantftr  of  Fundt. 

86.  Board  of  supervisors  has  no  power  to 
set  apart  portion  of  revenue  of  the  county,  as 
a  fund  for  current  expenses.  (IJaforge  v. 
Magee,  6  Cal.  286.) 

36.  Subdivision  20  of  section  26  of  the  County 
Government  Act,  authorizing  the  supervisore 
to  establish  county  funds,  and  to  transfer 
moneys  from  one  fund  to  another  as  the  pub- 
lic interest  may  require,  cannot  be  construed 
to  authorise  the  transfer  to  a  fund  established 
bv  law,  and  expressly  limited  in  the  amount 
Of  its  receipts;  and  as,  under  the  Political 
Oode,  all  the  money  used  for  road  puri>oeea 
must  come  from  the  road  poll-tax  and  prop- 
erty road  tax,  and  only  a  portion  of  the  cost 
of  constructing  bridges  can  be  paid  from  the 
general  fund,  an  onler  of  the  supervisors 
transferring  money  temporarilv  from  the 
oonntv  general  fund  to  a  particular  road  dis- 
trict fund,  for  payment  of  the  road  overseer 
of  that  district,  for  work  and  labor  done  and 
monej  expended,  aside  from  the  construction 
of  bridges,  is  without  authority  of  law,  and 
mandamus  will  not  lie  to  compel  the  county 
treasurer  to  obey  such  order.  (Potter  t.  Fow- 
ser,  78  Cal.  493.) 

8.  Power  and  Duty  Htgarding  Municipal  and 

Counfy  lnd»bt»dn»»t. 

ft.  Duty  to  Provide  for  Payment. 

87.  Supervisors  of  San  Francisco  have  au- 
thority, and  it  is  their  duty  to  provide  for  the 
payment  of  judgments  recovered  against  the 
city  of  San  Francisco.  They  have  no  discre- 
tion except  between  two  courses  of  procedure. 
They  must  either  appropriate  for  this  pur- 
pose money  already  in  the  treasury,  or  they 
must  raise  the  money  by  taxation.  (People 
ex  rel.  Frank  v.  San  Francisco,  21  Cal.  668.) 

38.  There  being  no  discretion  as  to  the 
duty  to  be  performed,  there  is  none  as  to  the 
use  of  the  means  required  in  performing  it. 
If  the  means  require  the  passage  of  an  ordi- 
nance, the  supervisors  have  no  discretion  to 
refuse  to  pass  the  ordinance.  They  have  not 
in  such  case  the  right  to  vote  at  their  option 
either  for  or  against  the  ordinance.  (People 
ex  rel.  Frank  v.  San  Francisco,  21  Oal.  668.) 

39.  In  imposing  upon  supervisors  duty  of 
providing  for  payment  of  city  indebtedness, 
the  legidature  authorized  them  to  take  all 
the  orainary  measures  essential  to  its  com- 
plete performance.  The  duty  carries  with  it 
the  means.  The  board  can  appropriate  from 
the  revenues  or  levy  a  tax,  and  the  adjusting 
of  the  details  is  a  mere  matter  of  administra- 
tion, which  can  be  had  under  the  direction  of 
any  of  the  officers  of  the  corporation  deei^ 
nated  for  that  purpose.  (People  ex  rel.  Frank 
T.  San  Francisco,  21  Cal.  668.) 


Glaima  against  county,  power  and  duty  of. 
See  Counties,  Vin,  6,  b. 

Duty  in  relation  to  judgment  against  coun- 
ty.   See  Counties,  133,  134. 

Claims  of  military  companies.  See  Mili- 
tary Companies,  3,  4. 

b.  Creating  Indebtedness;  Aid  to  Public  or 
Private  Improvement. 

Power  to  create  county  indebtedness.  See 
C^onntiea,  60. 

40.  Boards  of  supervisors  are  not  empow- 
ered to  create  a  debt  or  liability  on  the  part 
of  the  county  for  any  purpose  except  as  pro- 
vided by  law.  (Foster  v.  (Toleman,  10  Cal. 
278.) 

Cited  74  Cal.  337;  80  Cal.  366;  87  Cal.  637; 
9  Mont.  320;  6  Wash.  448. 

41.  Charter  of  San  Diego  gave  no  power  to 
trustees  to  aid  in  construction  of  improve- 
ments partaking  of  a  public  character,  and 
had  the  charter  contained  such  a  grant,  the 
board  could  not,  in  the  exercise  of  the  power, 
contract  to  pay  money,  or  to  appropriate  the 
revenues  of  the  cit^  to  aid  in  constructing 
the  works  of  a  private  corporation.  (San 
Diego  Water  Co.  v.  City  of  San  Diego,  69  CaL 
617.) 

42.  The  contract  being  void,  no  subeequent 
acts  of  the  officers  of  the  city  in  ratification 
of  it  were  binding  on  the  city.  (San  Diego 
Water  Co.  v.  City  of  San  Diego,  69  CaL  617.) 

Mandamus  to  compel  issuance  of   railway 
aid  bonds.    See  Railroads,  18. 
Cannot  issue  bonds.    See  Bonds,  27. 

c  Presentation  and  Allowance  of  Claims. 

43.  If  a  board  of  supervisors  enter  into  a 
contract  for  the  erection  of  a  county  jail,  the 
work  and  labor  to  be  paid  for  in  installments, 
on  the  certificate  of  the  architect  that  a  cer- 
tain sum  has  been  expended,  an  account 
giving  the  sum  total  of  an  installment,  with- 
out "  all  the  items  of  the  claim,"  certified  to 
by  the  architect,  is  a  sufficient  compliance 
with  section  4072  of  the  Political  Oode  to  au- 
thorise the  board  of  supervisors  to  aUow  the 
same.    (Babcock  v.  (Goodrich,  47  Cal.  488.) 

44.  The  board  of  supervisors  has  no  power 
to  direct  and  authorise  the  treasurer  to  pay 
warrants  in  violation  of  the  provisions  of  the 
statute.  (McDonald  v.  Maddux,  11  CaL  187.) 
Cited  16  Cal.  34;  19  Cal.  184. 

46.  The  order  allowing  the  plainUS's  de- 
mand for  gas  furnished  San  Frandsoo  under 
contract  of  May  24, 1869,  was  re^arly  pub- 
lished and  passed,  and  was  an  action  of  the 
board  which  they  were  empowered  to  take  by 
sections  71  and  74  of  the  Consolidation  Act. 
They  were  not  legally  bound  to  allow  the 
claim  by  reason  of  the  contract  of  1860,  or  of 
any  renewal  of  that  contract.  But  the  gas  had 
been  furnished  .the  city,  and  they  were  fully 
empowered  to  provide  for  its  payment  such 
sum  as  it  was  worth.  (San  Francisco  Gas 
Light  Ck>.  V.  Dunn,  62  CaL  680,588.) 

46.  The  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  are  ttie  auditing 
officers  of  unliquidated  demands  against  the 
dty  and  county,  and  it  is  their  duty  to  allow 
such  claims  as  are  just  in  full,  or  in  some  less 
but  exact  amount.    They  cannot  set  aside  an 
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amonnt  oat  of  which  a  less  sam  may  be  paid 
by  ^y  committee  or  officer.  (Spring  VaUey 
W.  W.  T.  Ashbury,  62  Oal.  126.) 

47.  The  board  of  saperrisors,  in  passing 
upon  a  claim  against  the  county,  act  as  a 
quasi  judicial  body,  and  their  allowance  and 
settlement  of  the  claim  is  an  adjudication, 
which  is  conclusiye.  (Colnsa  County  v.  De 
Jamett,  56  Cal.  373.) 

48.  A  board  of  supervisors  of  a  county  in 
allowing  or  disallowing  a  claim  exercise  judi- 
cial functions.  (Tilden  y.  Board  of  Super- 
visors of  Sacramento,  41  Cal.  68.) 

49.  Neither  the  auditor  nor  this  court  has 
power  to  review  the  judgment  of  the  super- 
visors with  reference  to  the  amount  allowed  a 
gas  company  as  to  the  actual  value  of  the  gas 
fumighed  and  the  repairs  made.  (San  Fran- 
cisco Gas  Light  Co.  v.  Dunn,  62  Cal.  680, 
688.) 

60.  The  order  of  the  board  of  supervisors 
directing  the  payment  of  the  judgment  for  in- 
juries caused  by  a  mob  operates  as  an  estoppel 
upon  the  city  and  county,  as  against  an  as- 
signee for  value,  who  purchased  the  claim, 
relying  upon  the  action  of  the  board.  (Bank 
of  CaUfomia  v.  Shaber,  66  Cal.  322.) 

61.  Each  time  a  claim  is  presented  by  a  gas 
company,  which  is  allowed  m  whole  or  m  part 
by  the  board  of  supervisors,  the  latter  employ 
their  legislative  function  of  deciding  it  to  bie 
expedient  for  the  city  to  pay  at  the  rates 
named  in  the  bill,  and  also  enter  into  a  fresh 
contract  to  pay  the  sum  allowed.  (San  Fran- 
cisco Gas  Light  Co.  v.  Dunn,  62  Cal.  580, 
588.) 

62.  When  the  account  of  a  deputy  assessor 
for  sixteen  hundred  and  fifty  dollars  was 
audited  and  allowed  by  the  board,  and  or- 
dered to  be  paid,  the  order  being  m  the  fol- 
lowing words:  "Ordered,  the  sum  of  four 
thousand  one  hundred  and  twenty-five  dol> 
lars  be  paid  out  of  the  fund  for  current  ex- 

Senses,  to  equal  sixteen  hundred  and  fifty 
oUars,  in  cash,  at  the  rate  of  forty  cents  per 
dollar— October  29,  1856" ;  and  in  pursuance 
of  such  order  the  county  auditor  drew  his 
warrant  for  four  thousand  one  hundred  and 
twenty-five  dollars  upon  the  treasurer,  and 
delivered  it  to  the  deputy  assessor,  who  pre- 
sented it  to  the  treasurer,  and  by  liim  it 
was  indorsed  and  registered  is  its  order  of 
presentation,  among  the  legal  warrants 
against  the  county,  held,  that  the  order  was 
made  without  authority,  and  was  void,  and 
the  fact  that  the  market  or  cash  value  of 
county  warrants  was  only  forty  per  cent  of 
the  nominal  amount,  and  the  object  of  the 
action  of  the  board  was  to  give  that  which 
was  at  the  time  an  equivalent  to  cash,  did 
not  justify  the  action  of  the  board.  (Foster 
T.  Coleman,  10  Cal.  279.) 

53.  A  resolution  of  a  board  of  supervisors, 
after  it  has  disallowed  a  claim,  reciting  that 
the  services  on  which  it  is  based  have  been 
performed  by  the  claimant,  but  that  the 
board  has  doubts  as  to  its  legality,  and  direct- 
ing the  district  attorney  to  enter  the  appear- 
ance of  the  board  in  any  court  in  which  the 
claimant  mav  commence  an  action  to  require 
the  board  to  allow  the  claim,  which  resolution 


is  not  agreed  to  or  accepted  by  the  claimant, 
is  revocable  at  the  pleasure  of  the  board. 
(Tilden  v.  Board  of  Snperrisora  of  Sacramento, 
41  Cal.  68.) 

64.  In  a  proceeding  in  the  superior  court  of 
Fresno  county  to  review  the  action  of  the 
board  of  supervisors  of  that  county  in  reject- 
ing portions  of  each  claim  presented  for  con- 
stable's fees,  where  the  case  was  submitted 
upon  an  agreed  statement  of  facts  which  did 
not  show  upon  what  ground  they  were  re- 
jected, the  superior  court  was  authorized  to 
presume  that  they  were  rejected  upon  any 
ground  not  negatived  by  the  statement,  and 
that  they  were  properly  rejected  because  in 
excess  of  the  fifteen  hondred  dollar  limit 
fixed  by  section  188  of  the  County  Government 
Act.  (Green  v.  County  of  Fresno,  96  Cal. 
329.) 

Allowance  <rf  demands  at  special  meeting. 
See  ante,  12. 

Illegal  allowance,  liability  for.  See  post, 
V,  14. 

Presentation  of  claims  before  suit.  See  Mu- 
nicipal Corporations,  XV. 

Account,  want  of  authentication,  objection 
when  to  be  taken.    See  Appeals,  2392. 

Claim  for  taxes  illenlly  paid,  time  for  pre- 
sentment.   See  Taxation,  670. 

Allowance  of  several  claims  by  single  vote. 
See  San  Francisco,  70. 

Fraudulent  claim,  presenting  to.  See 
Criminal  Law,  XXI,  28. 

Claims  against  counties,  conclusiveness  of 
actions  of  supervisors.  See  Counties,  VIII, 
6,  b. 

Compelling  action  on  claims.  See  Man- 
damus, II,  13,  a. 

Compelling  supervis<nrB  to  issue  warrants. 
See  Mandamus,  II,  13,  a. 

Comx>elling  supervisors  to  pay  judgment. 
See  Mandamus,  II,  13,  a. 

6.  Change  of  BoundaritB  of  Suponriaon'  Bittriet 

66.  The  clause  in  the  act  creating  boards  of 
supervisors  in  this  state,  providing  that  the 
eaid  boards  "shall  have  authority  at  their 
last  session  before  the  general  election  in 
each  year  to  change  the  boundaries  of  the 
(supervisor;  districts  in  their  said  respective 
counties,"  is  merely  directory,  and  does  not 
prohibit  such  change  at  any  other  session. 
(Tuohy  V.  Chase,  30  Cal.  624.) 

7.  ContraetB. 
Acts  of  interested  supervisors.    See  post, 

V,  14. 

66.  Individual  members  of  the  common 
council  of  the  city  of  San  Francisco  were  not, 
by  the  charter  of  1861,  invested  with  any 
power  to  improve  the  city  property,  and  any 
directions  given  or  contracts  made  by  them 
upon  the  subject  had  the  same,  and  no  greater, 
validity  than  like  directions  fpven  and  like 
contracts  made  by  any  other  residents  of  the 
city  assuming  to  act  for  the  corporation. 
(Zottman  v.  San  Francisco,  20  Cal.  96.) 

67.  Contract  made  by  individual  members 
of  the  common  council  of  the  "  city  of  San 
Francisco,"  a  municipal  corporation,  in  a 
manner  not  authorised  by  its  charter,  and  in 
disregard  of  the  forms  therein  directed  to  be 
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oboerred  in  the  itaaldnK  of  ita  contracts,  ii  not 
the  ground  of  any  claim  against  tlie  city. 
(Zottman  v.  San  Francisco,  20  Cal.  96.) 
Cited  9  Mont.  320. 

68.  Where  a  contract,  which  the  board  of 
supervisors  is  authorized  to  make,  is  entered 
into  between  the  supervisors  uid  a  company, 
or  individuals,  the  corporation  is  as  much 
bound  by  it  as  any  other  person  by  liis  con- 
tract,   u,  however,  under  pretense  of  carry- 

•  ing  into  effect  a  legislative  power  conferred, 
the  board  shall  enter  into  such  a  contract  as 
was  evidently  not  intended  to  be  authorised, 
or  such  as  shall  amount  to  a  cession  of  the 
right  of  future  legislation,  the  contract  is  in- 
valid. (San  Francisco  Qas  Light  Cio.T.  Dunn, 
62  Oal.  680,  686.) 

69.  Act  providing  it  shall  be  duty  of  board 
to  proceed  and  let  contract  for  a  local  im- 
provement within  a  certain  time,  and  pre- 
scribing what  the  improvement  shall  be,  leav- 
ing notning  to  the  discretion  of  the  board,  is 
mandatoiy  on  the  board.  (People  ex  rol. 
Ferguson  v.  Supervisors  of  SaJi  Frandsoo,  36 
Cal.  696.) 

60.  Effect  of  proviso  in  twelfth  section  of 
act  of  1860,  concerning  roads  and  highways  in 
the  counties  of  Humboldt,  Napa,  and  Siski- 
you, is  to  limit  the  power  of  contracting,  in 
reference  to  roads  and  highways,  to  the  mode 
there  pointed  out,  and  this  limitation  applies 
as  well  to  the  board  of  supervisors  as  to  the 
overseer,  and  a  contract  made  in  any  other 
manner  is  not  binding  upon  the  county. 
(Murphy  v.  Napa  (Toonty,  20  Cal.  497.) 
Cited  16  Nev.  44. 

61.  Prior  to  the  enactment  of  section  4047 
of  the  Political  Code  (April  1,  1878),  there 
was  no  limitation  \rpqn  the  general  powers  of 
the  board  of  supervisors  to  contract  either  for 
printing  or  publication.  (Maxwell  v.  Super- 
visors M  Stanislaus  C!ounty,  66  Cal.  114.) 

62.  The  board  of  supervisors  of  a  county 
has  no  power  to  contract  for  anv  of  the  county 
printing,  without  the  ten  davs  public  notice 
that  such  contract  will  be  let  to  the  lowest 
bidder  which  is  required  by  section  4047  of 
the  Political  Ckxie.  (Maxwell  v.  Board  of 
Supervisors  of  Stanislaus  County,  63  CaX. 

63.  Conceding  that  a  purohaae  by  the  court 
of  sessions  of  a  lot  of  land  for  a  courthouse 
was  not  void,  but  only  voidable,  the  subse- 
quent action  of  the  board  of  supervisors  of  the 
county  in  taking  care  of  and  preserving  the 
property  is  not  a  ratification  of  the  purchase 
which  will  bind  the  county.  (Phelan  v.  San 
Francisco,  6  Cal.  631.) 

64.  The  provision  of  the  County  Glovem- 
ment  Act  requiring  the  board  of  supervisora 
of  a  countv  to  publish  notice  of  their  inten- 
tion to  make  a  purohase  of  real  property  for 
the  benefit  of  the  county  in  some  newspaper 
of  general  cireulation  puDlished  in  the  county, 
etc,  is  mandatory,  and  operates  as  a  limita- 
tion upon  the  powered  the  board  to  make  any 

Sarchase  of  real  property  unless  the  publica- 
on  is  made  as  directed.    (Winn  v.  Snaw,  87 
Cal.  631.) 

66.  The  fact  that  no  newspaper  published 
in  the  county  is  willing  to  publish  the  notice 


for  the  price  fixed  by  the  super^sors,  and 
that  all  the  newspapers  published  in  the 
county  have  combined  to  charge  higher  rates 
for  advertisinff  than  the  board  are  willing  to 
pay,  cannot  ufect  or  alter  the  jurisdiction  of 
the  board,  or  confer  upon  it  power  to  pur- 
ciiase  real  propertv  without  making  the  pub- 
lication required  W  the  statute.  (Winn  v. 
Shaw,  87  C&\.  631.) 

66.  The  question  as  to  the  validity  of  a  con- 
tract between  newspapers  adopting  a  uniform 
schedule  of  prices  for  advertising  and  print- 
ing, including  all  county  work,  is  not  involved 
in  an  action  to  prevent  an  illegal  payment  for 
land  purohased  by  the  supervisora  without 
the  publication  of  any  notice.  (Winn  v. 
Shaw,  87  CaL  631.) 

67.  TTnder  sections  71  and  74  of  the  CionsoU- 
dation  Act  the  supervisora  of  San  Francisco 
have  power  by  "  order"  duly  published  to  con- 
tract tor  the  lighting  of  streets.  (San  Fran- 
cisco (ras  Light  Co.  v.  Dunn,  62  Oal.  680, 683.) 

68.  Power  conferred  upon  the  supervisora 
"  by  resolution  or  order"  to  provide  for  light- 
ing the  streets  includes  a  power  to  entorinto 
an  appropriate  contract  for  carrying  into 
effect  the  major  power.  (San  Francisco  (jas 
Light  Co.  V.  Dunn,  62  Cal.  680,  684.) 

69.  In  the  absence  of  an  express  limitation 
as  to  the  period  of  time  for  which  a  contract 
may  be  made  by  the  board  of  supervisors,  the 
court  is  not  prepared  to  declare  that  such  a 
contract  for  five  yeara  would  be  unreasonable. 
It  may  therefore  be  assumed,  for  the  purpoeea 
of  this  decision,  that  the  contract  of  1879,  fix- 
ing  the  rates  for  gas  for  five  yean,  is  valid  aa 
an  independent  contract,  unlessprohibited by 
express  statutory  provision.  (San  Francisco 
Cas  Light  Co.  v.  Dunn,  62  Cal.  680.) 

70.  The  proviso  of  the  fint  section  of  tha 
act  of  April  3,  1876  (Stets.  1876-76,  p.  864), 
prohibits  the  making  of  any  contract  by  the 
supervisora  of  San  Francisco  for  any  purpose 
"  binding  said  city  for  a  longer  period  tnan 
two  yeara";  and  unless  this  proviso  was  re- 
peals! by  the  subsequent  act  of  February  25, 
1878  (Stats.  1877-78,  p.  Ill),  the  contract  of 
1879,  fixing  the  rates  for  gas  for  five  yean  was 
one  which  the  supervisora  were  not  empow< 
ered  to  make,  and  anv  claim  based  upon  such 
contract  one  which  tney  had  no  authority  to 
allow.  It  is,  however,  unnecessary  to  decide 
in  this  case  whether  or  not  the  proviso  waa 
repealed.  (San  Francisco  Qas  Light  Co.  v. 
Dunn,  62  Cal.  680,  686.) 

71.  Power  given  board  to  reject  all  bids  is  a 
power  to  be  used  to  effectuate,  not  to  defeat, 
the  legislative  wiU.  (People  v.  Board  of 
Supemaore,  60  Cal.  661.) 

72.  County  is  corporation,  and  is  proper 
party  plaintiff  to  ob^t  to  contract  made  br 
the  Doard  of  supervisora  for  building  a  jaiL 
(People  ex  rel.  Smith  v.  Myen,  16  CaL  33.) 

73.  When  a  taxpayer  might  object  to  a 
contract  made  by  the  board  of  supervisora 
for  building  a  jail,  stated.  (People  ex  r^ 
Smith  V.  Slyere,  16  Cal.  83.) 

Void  contract  cannot  be  ratified.  See  anto, 
V,6,b. 

Contracts  of  municipal  corporationa.  See 
Municipal  Corporations,  XL 
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Titmiting  hoan  of  labor  in  oonlnusta.  .  See 
Monidpal  Oorporationa,  XI,  3 :  Public  Worka. 

Saperyiflora  cannot,  aatbonze  erection  of 
Bchou  on  public  aqnareu    See  Schools,  IV. 

Deed  by  trastees  of  town,  recitals  in.  See 
Deeds,  874,  376. 

Power  to  contract  for  printing  delinquent 
tax  list.    See  Taxation,  68S. 

Bight  to  rescind  contract.  See  Counties, 
47. 

Statute  authorizing  contract  for  map, 
whether  mandatary.    See  Statutes,  191,  Iw. 

Mandamus  to  compel  awarding  contract  to 
lowest  bidder.    See  Taxation,  580. 

8.  Fixing  and  Ultmlng  Comptntation  of  OWean. 

74.  The  board  of  supervisors  have  no  au- 
thority of  law  to  fix  the  compensation  due  to 
any  county  officer ;  and  a  tax  collector,  who 
has  collected  taxes  under  section  3770  of  the 
Political  Oode  and  retained  one-half  of  the 
amount  under  an  order  of  the  board  of  super- 
visors allowing  the  same,  is  liable  to  an  action 
by  the  district  attorney  in  the  name  of  the 
county,  under  section  8  of  the  County  Gov- 
ernment Act,  to  recover  the  money  so  re- 
tained, with  twenty  per  cent  damages  for  the 
use  thereof.  (County  of  Orange  v.  Harris,  97 
Oal.600.) 

76.  Supervisors  possess  no  power  to  allow 
county  auditor  compensation  for  the  issuance 
and  cancellation  of^  warrants  drawn  on  the 
county  treasurer.  Such  a  claim  is  not  author- 
ized by  law,  and  the  power  of  the  board  to 
allow  accounts  against  the  county  is  confined 
to  those  "legally  chargeable."  (People  ex 
rel.  Baun  v.  Supervisors  of  £1  D(»ado 
County,  II  Cal.  170.) 
Cited  19  Cal.  490;  23  Cal.  126;  46  (3al.  174;  74 

OaL  337 ;  14  Nev.  70;  6  Or.  248. 

Power  of  over  salaries  in  San  Diego.  See 
Offices  and  Officers,  168, 169. 

Power  to  fix  compensation  of  officers.  See 
Offices  and  Officers,  186. 

Delegating  power  to  fix  compensation  of 
officers  to.    See  Constitutional  Law,  168. 

Gift  bv  common  council  to  officer.  See  Of- 
fices and  Officers,  169. 

Statutorv  compensation,  supervisors  cannot 
change.    See  Treasurers,  16. 

Have  no  power  over  salary  of  district  attor- 
ney.   See  District  Attorneys,  9. 

Contract  for  additional  compensation.  See 
District  Attorneys,  12, 

9.  Appoiatmtnt  of  (MSctn:  htwon  in  Holation  to, 

Otntrally. 

76.  Supervisors  may  appoint  a  collector  of 
license  taxes,  and  the  bond  given  by  that 
officer  is  an  official  bond  and  should  be  made 
^vable  to  the  state.  (People  v.  Stacy,  74 
Cal.  373.) 

Power  to  declare  office  vacant.  See  Offices 
and  Officers,  220. 

Duty  to  appoint  road  overseer.  See  High- 
ways, 121. 

May  appoint  license  collector.  See  Bonds, 
71. 

Fillii^  of  vacancies  is  appointment  and  not 
election.    See  Offices  and  Officers,  18. 

Appointment  by,  may  be  revoked.  See  Of- 
fices and  Officers,  242. 


City  and  county  attorney  cannot  act  against 
wishes  of.    See  (3ity  and  Countjr  Attorney. 

Fire  commissioners,  supervisors  cannot 
overthrow.    See  lire  Department. 

Cannot  employ  person  to  sell  county  bonds. 
See  Bonds,  39. 

Batification  by  supervisors  of  contracts  of 
court  of  sessions.  See  Jurisdiction,  146,  et 
seq. 

Approval  of  bonds  by.  See  Bonds,  89,  et 
seq. 

Bequiring  new  bonds.    See  Bonds,  in,  8. 

10,  Powor  to  Sua:  Employing  Couiutl. 

77.  The  act  of  1861  creating  the  board  of 
supervisors  of  San  Francisco  county,  and  au- 
thorizing the  board  "  to  sue  and  defend  on 
behalf  of  the  county,"  did  not  authorize  the 
board  to  bring  suits  on  behalf  of  the  county 
in  Its  own  name ;  nor  did  it  render  the  boara 
liable  to  be  sued  directly  for  a  claim  against 
the  county,  i  Hastings  y.  San  Francisco,  18 
CaL49.) 

78.  Where  the  charter  of  a  city  authorizes 
the  city  council  "  to  make  by-laws  and  ordi- 
nances, not  repumant  to  the  constitution 
and  laws  of  the  United  States,  or  of  this 
state;  to  make  appropriations  for  objects  of 
citv  expenditure;  to  purchase,  receive,  and 
hold,  for  the  use  of  the  city,  real  and  personal 
estate;  and  to  pass  such  other  by-laws  and 
ordinances  for  the  r^ulation  of  said  city  as 
they  may  deem  necessary,"  the  authorities 
may  employ  attorneys  to  protect  the  interests 
of  the  city  m  litigation.  (Smith  t.  Mayor  of 
Sacramento,  13  Cal.  631.) 

Cited  86  Cal.  670;  67  OaL  264;  88  Cat.  612, 
613;  7  Nev.  293;  1  Wash.  537. 

79.  And  this  is  true,  even  if  the  charter 
provides  for  a  cit^  attorney  to  attend  to  the 
business  of  the  city;  other  counsel  may  be 
employed  when  necessary,  (Smith  v.  Mayor 
of  Sacramento,  13  Cal.  631.) 

80.  The  board  of  supervisors  of  a  county 
have  a  right  to  decline  the  services  of  a  dis- 
trict attorney  when  tendered  in  a  civil  action 
in  which  the  county  is  interested,  pending  in 


another  county,  and  have  a  right  to  employ 
other  counsel.  (Herrington  y.  Santa  Clara 
County,  44  Cal.  496.) 

81.  Board  of  supervisors  of  a  county  may 
employ  counsel,  other  than  the  district  attor- 
ney, to  transact  the  legal  business  of  the 
county,  if  in  the  judgment  of  the  board  the 
public  interest  mil  thereby  be  subserved. 
(Lassen  Ck>unty  v.  Sbinn,  88  Cal.  610.) 

82.  The  emplovment  by  the  supervisors  of 
a  county  of  special  counsel  to  collect  money 
due  the  county  from  the  state,  appropriated 
by  the  state  for  the  support  of  agied  in- 
digent persons,  is  within  the  discretion  and 
judgment  of  the  supervisors,  and  is  not  open 
to  review  by  the  courts.  (Lassen  County  v. 
Sbinn,  88  Cal.  610.) 

83.  Boards  of  supervisors  have  power  to 
employ  other  counsel  than  the  district  attor- 
ney to  assist  in  or  to  conduct  the  prosecution 
or  defense  of  any  suit  to  which  the  county  is 
a  party,  which  power  extends  equally  to  suits 
to  which  it  is  a  party  upon  the  record,  and  to 
those  in  the  prosecution  or  defense  of  which 
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H  baa,  at  ia  rappoeed  to  baye,  some  intereat. 
The  jodftment .  nd  diacietion  ol  the  board  in 
the  exercise  of  ttiia  power  are  not  open  to  re- 
view by  the  oourta.  (Homblower  v.  Daden, 
8eCal.664.) 

Cited  07  Cat.  264;  88  Gal.  612:  7  Nev.  208;  8 
Nev.  188;  1  Waah.  6S7. 

84.  Appropriation  by  a  city  conndl  of  five 
thousand  dollars  for  special  coansel  is  le«al. 
(Smith  V.  Mayor  etc.  m  Sacramento,  18  Gal. 
631.) 

85.  If,  in  the  exercise  of  their  judgment 
and  discretion,  the  board  of  supervisors  con- 
ceive that  the  interests  of  the  county  are  in- 
volved in  a  certain  question,  and  thereupon 
take  legal  measures,  by  suit  or  otherwise,  to 
advance  or  protect  those  interests,  the  ex- 
pense thus  incurred  becomes  a  legal  charge 
against  the  county,  notwithstanding  the 
courts  might  ultimately  hold  that  the  board 
bad  adopted  the  wrong  remedy,  or  were  en- 
titled to  no  remedy  whatever.  (Homblower 
V.  Duden,  35  Gal.  664.) 

Gited  88  Cal.  613. 

86.  The  fact  that  the  attorneys  employed 
by  the  supervisors  were  engaged  for  a  contin- 
gent fee,  and  knew  of  a  decision  of  the  su- 
preme court  which  would  insure  success,  of 
which  the  district  attorney  and  supervisors 
were  ignorant,  and  that  one  of  the  attorneys 
represented  to  the  supervisors  that  it  was 
very  uncertain  whether  any  thing  could  be 
collected,  and  there  were  considerable  risks  in 
the  undertaking,  is  not  ground  for  equitable 
relief  aeainst  the  payment  of  the  contingent 
fee.    (Lassen  County  v.  Shinn,  88  Gal.  610.) 

San  Jose,  power  of  supervisors  of  to  sue. 
See  San  Jose. 

//.  Aetiont  Againat 

87.  Supervisors  cannot  be  sued  in  their  offi- 
cial character,  in  ordinarv  common-law  ac- 
tions, for  claims  against  tne  public,  county, 
or  village  they  represent,  without  express  stat- 
utory provision.  (ELastings  v.  City  and 
County  of  San  Francisco,  18  Cal.  49.) 

88.  Liability  to  suit  has  no  necessary  con- 
nection with  ability  to  sue.  Boards  of  super- 
visors and  bodies  like  them,  without  any 
legislative  provision,  by  general  law,  are  sub- 
ject, with  certain  exceptions,  to  mandamus  to 
enforce  the  performance  of  the  duties  de- 
volved upon  them,  and  to  the  writ  of  cer- 
tiorari for  the  review  of  their  acts  when 
partaking  of  a  judicial  character,  and  in 
other  ways  are  within  the  control  of  judicial 
proceedings.  (Hastings  v.  City  and  County 
of  San  Francisco,  18  GaL  49.) 

Gited  62  Cal.  187. 

89.  Where  a  board  of  supervisors  consists 
of  three  members,  at  least  two  of  them  should 
be  made  defendants,  in  an  action  brought  to 
enjoin  the  board  from  purchasing  property 
for  the  use  of  the  coun^.  (Trinity  Gounty  v. 
McCammon,  25  Cal.  117.) 

90.  In  such  case,  if  the  complaint  does  not 
aver  that  at  least  two  members  of  the  board 
are  about  to  make  an  order  for  the  purchase, 
and  for  a  warrant  to  be  drawn  on  the  treasury 
for  payment,  it  does  not  state  facts  sufficient 
to  auUiorise  an  injunction  to  be  granted. 
(Trinity  County  v.  McCammon,  26  (M.  117.) 


91.  To  charge  niperviaoni  oa  their  ratifica- 
tion ol  porchase  by  the  court  of  session,  it 
should  be  ahown  that  they  acted  with  a  full 
knowledge  of  the  facts.  (Phelan  v.  San  Fran- 
dMO,  6  CaL  631.) 

92.  Finding  that  defendant  was  a  member 
of  "the  bowrd  of  supervisors"  and  partici- 
pated in  "  the  proceedings"  which  resulted 
in  an  unlawful  contract,  doea  not  fix  upon 
him  a  liability  for  resulldng  damages.  Non 
constat,  that  he  favored  the  unlawful  con- 
tract.   (Moulton  V.  Parks,  64  Gal.  166,  178.) 

Personally  liable  for  neglect.  See  Kail- 
roads.  19. 

Power  to  sue  supervisors.    See  ante,  77. 

Action  against,  statute  when  begins  to  run. 
See  Statute  of  Limitations,  190. 

1i.  Rtfundiag  Monty  llltgally  ColloeM;  Pomf 
teSttAsidt  Ordtn. 

93.  It  is  unnecessary  to  pass  upon  the  ques- 
tion whether  it  was  competent  for  the  board 
of  supervisors  in  the  exercise  of  functions, 
either  ministerial  or  legislative,  to  set  aside 
an  order  improvidently  and  perhaps  unjustly 
entered,  but  the  court  would  feel  much  hesita- 
tion in  holding  that  such  power  did  not  exist. 
(Bixler  v.  Boudof  Supervisors  of  Sacramento 
County,  59  Cal.  698.) 

Revoking  order.    See  ante,  63. 

94.  Section  3804  of  the  Political  Code  does 
not  authorize  the  board  of  supervisors  of  a 
counter  to  order  a  license  tax  erroneously  or 
illegally  collected  to  be  refunded  by  the 
county  treasurer.  (O'Brien  v.  Colusa  (Jounty, 
67  Cal.  603.) 

Duty  to  refund  money  illegally  collected. 
See  Taxation,  537. 

13.  Suptnitoif  Control  of  Courta  Onr. 

95.  The  supervisors  of  a  county  are  a  qoasi 
political  corporation,  and  as  such  the  district 
courts  of  this  state,  by  virtue  of  their  general 
jurisdiction  as  superior  courts,  have  a  super- 
visory power  and  control  over  their  proceed- 
ings, to  the  exercise  of  whidi  appellate  power 
is  not  necessary.  (People  ex  rel.  Chundi  v. 
Hester,  6  Cal.  679.) 

CHted  34  Cal.  627,  628,  636. 

Actions  against  supervisors.  See  ante, 
V,  H. 

Acts  of,  review  of.  See  Certiorari,  in,  2,  n. 

Acts  of,  enjoining.    See  Injunctions,  U,  11. 

Legislation  not  arrested.  See  Prohibition, 
S6. 

Acts  not  arrested  unless  in  excess  of  juris- 
diction.   See  Prohibition,  33. 

Prohibiting  fixing  of  water  rates.  See 
Prohibition,  34. 

t4.  Fiduciary  Relation  of;  Making  Stertt  Profit: 
Action  Againtt  for  Alloming  lllogal  Claims. 

96.  The  board  in  which  the  corporate 
authority  of  a  city  ia  vested  is  intrusted  wil^ 
its  property  in  a  fiduciary  capacity,  and  ita 
members  cannot  bargain  with  reference  to  it 
with  a  corporation  in  which  they  hold  stock. 
(San  Diego  v.  San  Diego  etc  B.  B.  Co.,  44  Cal. 
106.) 

Distinguished  59  Cal.  26. 

97.  If  an  act  of  the  legislature,  aathorising 
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ibe  bond  ezereisin|g  the  corporate  mnthority 
of  a  dtr  to  convey  its  landa  to  a  corporation. 
Tests  toe  board  with  any  discretion  in  the 
matter,  a  member  of  sach  board,  who  is  a 
BtocUiolder  or  director  in  the  corporation, 
cannot  act  officially  in  the  board  in  relation 
to  the  matter,  or  in  making  the  conveyance, 
and  ii  he  does,  and  bis  vote  or  signature  to 
the  deed  was  reqaisite  to  complete  the  con- 
veyance, the  deed  will  be  set  aside  as  a  clond 
on  the  title.  (San  Di^;o  v.  San  Diego  etc. 
B.  K.  Oo.,  44  Gal.  106.) 
Cited  44  Cal.  S18;  49  OaL  292;  56  Cal.  364; 
07  Cal.  812;  78  Cal.  169;  77  Cal.  640;  81 
Cal.  320,  519;  87  Cal.  602;  98  Cal.  29; 
distinguished  16  Nev.  302. 

98.  If  defendant,  as  member  elect  of  the 
board,  neither  resigning  nor  qualifying,  took 
advantage  of  his  position  to  advance  his  per- 
sonal interests  at  the  expense  of  those  of  the 
corporation,  it  was  a  fraud  for  which  equity 
will  hold  bim  responeible.  (Oity  of  Oauand 
v.  Carpentier,  18  Cal.  540.) 

99.  If  defendant,  by  conspiracy  with  others, 
procured  them  and  himself  to  be  elected  to 
the  board  of  trustees,  for  the  purpose  of  de- 
frauding the  town  of  property  and  franchises 
for  his  Mnefit,  the  whole  transaction  is  illegal. 
(City  of  Oakland  v.  Carpentier,  18  Cal.  640.) 

100.  In  such  a  case  a  ratification  by  a  sub- 
sequent board,  fraudulently  elected  by  de- 
fendant's efforts  would  not  validate  the 
transaction.  (City  of  Oakland  v.  Carpentier, 
13  Cal.  640.) 

101.  A  member  of  board  cannot  be  inter- 
ested in  or  receive  pay  for  work  done  <hi  anv 
contract  growing  out  of  or  connected  with 
public  works  or  improvements.  (Domingos 
V.  Board  of  Supervisors,  61  OaL  606.) 

102.  Under  section  7  of  the  County  Govern- 
ment Act,  making  the  supervisors  and  any 
other  officer  aathoridng,  or  aiding  to  author- 
ise, or  auditing  or  allowing,  any  claim  in 
violation  of  the  act,  liable  in  person  to  the 
person  damaged  by  such  illegal  authorisation 
to  the  extent  of  his  loss  by  reason  of  the  non- 
TOvment  of  the  claim,  does  not  make  such 
officers  personally  liable  to  one  who  never 
had  a  l^^l  claim  against  the  connty,  nor  to 
bis  assignee.  (Bank  of  Santa  Oruz  County  v. 
Bartlett,  78  Gal.  301.) 

108.  In  an  action  against  the  members  of  a 
board  of  supervisors  of  a  county  to  recover 
the  amount  of  certain  illegal  claims  alleged  to 
have  lieen  unlawfully  allowed  and  oraered 
paid  by  them  in  their  official  capacity  out  of 
the  county  treasury,  the  complaint  must  aver 
the  nature  of  the  claims,  in  cnxlerthat  it  may 
be  determined  whether  the  acts  complained  of 
are  illMal.  A  mere  allegation  that  the  mem- 
bers of  the  board  "misappropriated,  wrong- 
fully, unlawfully,  and  illegally  allowed  and 
paid  out,  large  sums  of  money,"  and  that 
the  demands  "  were  wrongfully,  unlawfully, 
and  without  authority  of  law  allowed  ana 
ordered  paid,"  states  only  a  legal  conclusion, 
and  is  insufficient,  (Hedges  v.  Dam,  72  Gal. 
620.) 

104.  An  action  against  supervisors  to  re- 
cover the  amount  of  illegal  claims  alleged  to 
have  been  paid  by  them  should  be  brought 


in  the  name  of  the  county  as  the  real  party 
in  interest,  and  the  district  attorney  is  the 
proper  person  to  prosecute  it.  But  couching 
tliat  a  taxpayer  has  the  right,  in  the  absence 
of  an  express  statutory  authorisation,  to  pros- 
ecute the  action,  the  complaint  must  then 
allege  facts  showing  a  refusal  or  n^lect  on  the 
part  of  the  district  attorney  to  mstitute  it. 
(Hedges  v.  Dam,  72  CJal.  620.) 

Interest  in  franchise,  effect  on  validity  of 
franchise.    See  Bailroaos,  204. 

Fraud  of,  bow  pleaded.  See  Irrigation  Dis- 
tricts, 22. 

Entering  into  unlawful  contract,  liability 
for.    See  ante,  92. 

18.  Oeltgaiion  of  Fomtrt, 

_  106.  The  board  of  supervisors  of  San  Fran- 
cisco cannot  by  resolution  transfer  its  appro- 
Sriate   functions   to   its  clerk.    (Meuser  v. 
isdon,  86  Cal.  239.) 

106.  The  board  of  supervisors  of  a  county  has 
power  to  contract  for  the  collection  of  a  debt 
due  the  connty;  but  in  the  exercise  of  that 
power  it  has  no  authority  to  delegate  to 
others,  whom  it  employs  for  that  purpose,  the 
power  to  determine  whether  to  commence  a 
suit  in  the  name  of  the  county,  and  to  retain 
attorneys  to  manage  the  prosecution  thereof, 
nor  to  abdicate  its  control  of  such  a  suit,  or 
make  its  compromise  or  settlement  dependent 
upon  the  consent  of  strangers.  (Scollay  v. 
Butte  County,  67  OaL  249.) 

Cited  16  Col.  110. 

107.  The  board  of  supervisois  have  no  law- 
ful authority  to  delegate  to  persons  not  mem- 
bers of  that  board  the  power  to  fix  and 
determine  upon  the  amounts  to  be  paid  by 
the  city  and  connty  for  gas,  or  to  alienate 
from  the  board  its  power  of  final  determina- 
tion with  regard  to  such  amounts ;  and  the 
provision  of  the  contract  of  May  24,  1869,  for 
the  renewal  of  that  contract  was  therefore 
void.  (San  Francisco  Gas  Light  Co.  v.  Dunn, 
62  Cal.  680,  682.) 

108.  Power  to  provide  for  lighting  streets  is 
a  governmental  power  to  be  employed  by  the 
legislative  department  of  the  local  govern- 
ment; such  as  cannot  be  ceded  away,  nor 
used  in  such  manner  as  shall  control  or  em- 
barrass future  l^slation.  (San  Francisco 
Gas  Light  Oo.  v.  Dunn,  62  Cal.  680,  684.) 

109.  Adoption  by  order,  duly  published,  of 
the  sums  agreed  upon  by  a  member  of  the 
board,  a  representative  of  a  gas  company,  and 
a  third  person  by  them  selected,  is,  in  effect, 
the  fixing  by  the  board  of  supervisors  of  the 
soms  to  be  paid  by  a  city  in  a  legal  and  bind- 
ing manner.  (San  Francisco  Gas  Light  Co.  v. 
Dunn,  62  Gal.  680,  583.) 

110.  Resolution  of  supervisors  adopting  the 
gas  rates  fixed  by  a  commission  and  adoj>ting 
and  confirming  the  report  of  the  commission 
is  to  be  read  as  if  the  report  referred  to  were 
incorporated  in  it ;  and  thus  read,  it  fixes  the 
rates  which  the  city  and  county  agreed  to 
pay.  Thus  read,  the  final  determination  with 
respect  to  the  rates  to  be  paid  was  exercised 
by  the  board  of  supervisors,  and  not  by  the 
commission.  (San  Francisco  Qaa  Light  Ca 
V.  Dunn  62  Cal.  680.  683.) 
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Fomn  Gftnnot  be  delegated.  See  Moiiici- 
pal  Oorporstionfl,  98. 

18.  Htmoral  of. 

111.  The  act  of  March  30. 1874,  in  80  far  as 
it  providea  for  the  removal  and  ponishment 
of  a  member  of  a  board  of  superrisorB  for  mal- 
feasance in  ofSce,  is  inoonBiatent  with  eection 
65  of  the  Coanty  Government  Act  of  March 
14, 1883,  which  provides  a  different  mode  of 
punishment,  witn  different  penalties  for  the 
same  nnlawfol  acts,  and  was  therefore  re- 
pealed by  the  latter  act.  (Fraser  t.  Alexan- 
der, 75  Cal.  147.) 

Cited  98  Oal.  40. 

TI.  CompenMtfoH  and  Extra  Allowance. 

112.  A  supervisor  is  not  entitled  to  any 
remuneration  for  services  rendered  the  coanty 
as  a  Buperviscn*,  except  his  per  diem  and  mil»- 
age,  as  fixed  by  law.  (Andrews  v.  Pratt,  44 
CSil.  809 ) 

Cited  67'Cal.  812;  81  Cal.  320. 

118.  If  a  bocu'd  of  supervisors  sell  the  stock 
owned  by  the  county  in  a  railroad  corpora- 
tion, in  pursuance  of  a  law  anthoriring  such 
board  to  do  so,  its  individual  members  are 
not  entitled  to  any  extra  pay  for  the  services 
thus  rendered.  (Andrews  v.  Pratt,  44  Cal. 
809.) 

SUPPLEMENTAL  PLEADIHttS. 

'  1.  Where  the  plaintiff,  in  an  action  to  fore- 
doee  mortgages  upon  real  propertv,  has,  upon 
notice  to  the  defendant,  obtained  leave  to  file 
a  supplemental  complaint  asking  judgment 
onder  covenants  contained  in  the  mortgages 
for  moneys  paid  out  for  the  insurance  of  tne 
property,  a  judgment  obtained  by  default 
thereafter,  without  additional  service  of  the 
supplemental  complaint,  is  erroneous,  and 
will  be  modified  upon  appeal  to  the  extent  of 
the  relief  nanted  upon  the  supplemental  oom- 
plamt.    (Galliano  v.  Kilfoy,  94  Cal.  86.) 

2.  When  an  order  ia  made  for  the  service  of 
summons  by  publication,  and  a  summons  is 
issued,  and  a  supplemental  complaint  is  after^ 
ward  filed  and  a  summons  issura  thereon,  the 
original  action  becomes  merged  in  the  action 
as  supplemented,  and  the  court  will  not  ao- 
Quire  jurisdiction  of  the  persons  of  abaent 
defendants  bv  pu  blication  of  the  original  snm- 
mons ;  bnt  t&e  summons  issued  on  the  sup- 
plementsJ  complaint  must  be  served  by 
publication.  (McMinn  t.  Whelan,  27  Cal.  300. ) 

3.  Permission  to  file  a  supplemental  com- 
plaint is  in  the  discretion  of  the  court,  though 
such  diacreticm  ia  not  arbitrary,  and  is  limited 
so  as  not  to  allow  the  substitution  of  a  new 
and  independent  cause  of  action  by  way  of 
supplemental  complaint;  but  it  is  no  objec- 
tion to  a  supplemental  complaint  that  differ- 
ent or  additional  relief  is  asked  for.  (Jacob 
V.  Lorenz,  98  Oal.  332.) 

4.  Where  a  supplemental  complaint  setting 
np  a  new  cause  of  action  is  filed  in  an  action 
of  divorce,  tiie  action  as  to  the  new  ^and  of 
complaint  must  be  considered  as  being  com- 
menced when  the  supplemental  complaint 
was  filed.   (Valensinv.  ValenBin,73  Oal.  106.) 

5.  If  party  has  no  cause  of  action  at  time  of 
its  commencement,  he  cannot  maintain  it  by 


filing  a  supplemental  complaint  (oanded  upon 
matters  which  have  subsegnattiy  ooconed. 
(Wittenbrock  v.  Bellmer,  57^0aL  12.) 

6.  In  an  action  of  claim  and  delivery  for 
house  seised  under  attachment,  itia  not  error 
to  refuse  to  allow  the  plaintiff  to  file  a  eupi^ 
mental  complaint  setting  up  that  Hie  judg- 
ment obtained  in  the  action  in  which  the 
attachments  were  issued  was  barred  by  the 
statute  of  limitations,  not  at  the  time  of 
the  taking  by  the  sheriff,  but  at  the  time  of 
the  proposed  filing  of  the  amended  pleading, 
many  years  after  the  taking  and  after  the 
ihenfi  had  gone  out  of  office.  (Paulson  v. 
Nunan,  72  OaU  243.) 

7.  Where  the  owner  of  a  mineral  patent 
has  washed  away  a  great  portion  of  the  ditdi, 
pending  the  suit  to  enjom  such  action,  the 
ditch-owner  mav  by  supplemental  complaint 
claim  damages  for  the  portion  washed  away, 
and  seek  an  injunction  to  restrain  further  in- 
jury to  the  ditch.  (Jacob  v.  Lorenz,  98  Oal. 
332.) 

8.  In  an  action  to  recover  personal  prop- 
erty, the  defendant  justified  as  sheriff  under 
an  attachment  at  the  suit  of  B.  &  H.  against 
one  £.,  who  was  alleged  to  be  the  owner  of 
the  property,  and  before  the  trial  was  per- 
mitted to  fife  an  amendment  to  his  answer, 
setting  up  that  the  property  had  been  re- 

gleviM  by  the  plaintiff.  The  court  refused 
iave  to  the  plamtiff  to  file  a  supplemental 
complaint,  setting  np  that  after  he  replevied 
the  property  part  of  it  was  again  seiaed  by 
the  defendant  under  another  attachment. 
On  the  trial  evidence  to  prove  the  facts  set 
up  in  the  amendment  to  toe  answer  was  ad- 
mitted, and  evidence  to  prove  the  facts  stated 
in  the  proi>oeed  supplemental  complaint  re- 
jected. Held,  there  was  no  error.  (Carroll 
V.  Sprague,  59  Cal.  656.) 
Cited  lICoU  685. 

9.  Supplemental  complaint  cannot  be  filed 
after  final  judgment,  or  to  set  up  a  new  cause 
of  action.  Such  a  ngbt  can  be  exercised  only 
with  reference  to  matter  which  may  be  con- 
sistent with  and  in  aid  of  the  case  made  by 
the  original  complaint,  and  which  occurred 
between  the  filing  of  the  original  complaint 
and  the  trial  or  judgment  in  the  action. 
(Qleason  v.  Gleason,  64  Cal.  186.) 

Cited  98  Cal.  337. 

Power  to  allow  supplemental  pleadings  after 
decision  on  appeal.    See  Appeals,  3189. 

Misjoinder  of  parties  appearing  at  trial 
taken  advantage  of  by.    See  Parties,  73. 

Making  new  parties  by.  See  Mortgages, 
609,  610. 

Supplemental  complaint,  error  in  allowing 
not  prejudicial,  when.    See  Appeals,  2048. 

Assignment,  supplemental  complaint  at- 
tacking for  fraud.  See  Aseignmenta  for  the 
Benefit  of  Creditors,  V,  5. 

Allemtion  of  representative  capacity  of  sub- 
stitutM  executor  need  not  be  pleaded  by. 
See  Parties,  119. 

Supplemental  complaint,  effect  of  filinf. 
See  Statute  of  Limitations,  Z,  1. 

Order  denying  leave  to  file  supplemental 
complaint  ia  not  appealable.  See  Appeal*. 
268. 

10.  Motion  to  file  supplemental  answer  ia 
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addressed  to  sonnd  legal  discretion  of  the 
court;  and  its  ruling,  in  allowing  it,  will  not 
be  regarded  as  error,  unless  there  should  be 
an  abuse  of  discretion.  (Harding  t.  Minear, 
54  Cal.  602.) 
Cited  60  Oal.  249, 263 :  80  Gal.  77 ;  98  Oal.  S37. 

11.  A  supplemental  answer,  although  pre- 
sented to  the  clerk  for  flline  and  marked  as 
filed,  does  not  become  a  pleading,  so  as  to 
constitute  part  of  the  judgment-roll,  until  an 
order  permitting  it  to  be  filed  has  been  ob- 
tained.   (Wood  v.  Brush,  72  Oal.  224.) 

12.  If  a  supplemental  answer  contains  a 
recital  that  it  was  filed  b^  leave  of  the  court, 
and  it  is  a  part  of  the  iudgment-roU  brought 
np  by  the  plaintiff  on  his  appeal,  the  appel- 
late court  will  presume  that  there  was  an 
order  of  court  allowing  it  to  be  filed.  (Roper 
y.  McFadden,  48  Cal.  346.) 

13.  The  failure  of  the  defendant  to  appear 
nptm  the  hearing  of  his  motion  for  leave  to 
file  a  supplemental  answer  will  be  considered 
an  abandonment  of  the  motion.  (Wood  v. 
Brush,  72  Cal.  224.) 

14.  In  an  action  to  determine  an  adverse 
claim  to  land,  asserted  by  the  defendant  un- 
der a  tax  sale  thereof  made  two  years  prior  to 
the  time  of  the  trial,  it  is  not  an  abuse  of  dis- 
cretion for  the  court,  on  the  day  of  the  trial, 
to  require  the  defendant  to  pay  twenty  dollars 
and  costs  as  a  condition  to  the  leave  granted 
them  to  file  a  supplemental  answer  setting  up 
title  acquired  by  a  tax  deed  made  to  them  on 
that  day.  (Greenwood  v.  Adams,  80  Cal.  74.) 
Cited  98  Cal.  887. 

16.  If  the  defendant  in  an  action  to  recover 
possession  of  real  estate  has  acquired  titie  to 
the  demanded  premises  pending  the  litigation, 
evidence  of  this  fact  cannot  be  intrcMuced, 
nnlees  it  is  pleaded  as  a  defense  in  a  supple- 
mental answer.  (McMinn  v.  0'Ck)nnor,  27 
Oal.  238.) 
Cited  30  Cal.  473 ;  37  Cal.  129, 168. 

16.  In  an  action  of  partition  the  court  below 
found  that  the  plaintiffs  were  tenants  in  com- 
mon with  the  defendants,  but  rendered  judg- 
ment for  the  latter  on  the  ground  that  they 
were  in  the  adverse  possession  of  the  land  at 
the  time  the  suit  was  commenced;  but  the 
judgment  was  reversed  in  this  court,  and  the 
cause  remanded  with  directions  to  make  par- 
tition. Intermediate  the  judgment  of  the 
lower  court  and  the  reversal^  ue  defendants 
recovered  judgment  in  an  action  of  ejectment 
for  the  same  land  brought  by  the  plaintiffs 
i^inst  them.  Held,  the  judgment  subse- 
quently recovered  can  be  pleaded  in  the  par- 
tition suit.    (Martin  v.  Walker,  60  Cal.  94. ) 

17.  The  court  below,  under  the  circum- 
stances stated  in  the  opinion,  refused  leave  to 
the  defendant  to  file  a  supplemental  answer 
setting  up  a  release  by  tne  plaintiff  of  his 
claim.  Held,  the  court  should  nave  permitted 
the  defendant  to  plead  the  release.  McKin- 
Btry,  J.,  and  Boss,  J.^issenting.  (Seehomv. 
Big  Meadows  and  Bodie  Wagon  Boad  Co., 
60  Cal.  240.) 

18.  Upon  an  application  filed  May  7, 1880,  for 
•  writ  of  mandamus  to  the  county  treasurer  to 
compel  him  to  issue  to  the  plaintiff  a  warrant 
for  services  due  him  as  district  attorney,  the 


answer  alleged  that  the  defendant  had  exe- 
cuted a  warrant  for  the  sum  claimed,  and 
the  same  had  been  levied  upon  and  seized 
by  the  sheriff  under  an  attachment  and  exe- 
cution r^ularly  issued  against  the  plaintiff'; 
and  on  the  30th  of  May,  while  a  demurrer  to 
the  answer  was  still  undecided,  the  defendant 
asked  leave  to  file  a  supplemental  answer, 
setting  up  that  the  warrant  had  been  sold  by 
the  sheriff  under  the  execution,  and  that  the 
plaintiff  was  present  at  the  sale  and  made  no 
objection,  and  received  and  retained  the  bal- 
ance of  the  proceeds  aft^  the  satisfaction  of 
the  judgment,  but  the  court  refused  to  allow 
the  supplemental  answer  to  be  filed.  Held, 
that  the  matters  set  forth  in  the  supplemental 
answer  showed  a  ratification  by  the  plaintiff 
of  the  levy  and  sale,  and  that  there  was  no 
unreasonable  delay  in  making  the  motion  to 
file  the  supplemental  answer.  (Grady  v. 
Bramlet,  60  Cal.  106.) 
Cited  60  CaL  261. 

19.  A  mortgagee  made  defendant  to  a  suit 
to  foreclose  mechanics'  liens,  who  alleges 
priority  of  lien,  and  pleads  that  he  has  com- 
menced an  action  to  foreclose  the  mort- 
gage, making  the  plaintiffs  parties  defendant, 
may,  if  he  obtains  a  decree  of  foredoeure  of 
his  mortgage  pendente  lite,  set  up  such  decree 
by  way  of  supplemental  answer  upon  a  retrial 
of  the  mechanics'  lien  suit,  and  the  question 
as  to  its  effect  may  be  then  tried  and  deter- 
mined.   (Bewick  v.  Muir,  83  Cal.  373.) 

20.  A  tax  titie  acquired  by  the  defendant  in 
an  action  to  quiet  title  pendente  lite  is  not 
available  as  newl^  discovered  evidence  war- 
ranting a  new  tnal,  and  can  only  be  set  up 
by  way  of  supplemental  answer.  Nor  can  a 
conveyance  by  plaintiff  of  all  his  interest  to 
other  parties,  pendente  lite,  constitute  ground 
for  a  new  trial,  the  transferee  having  the 
rkht  either  to  continue  the  cause  in  the  name 
of  the  ordinal  plaintiffs  or  to  be  substituted 
as  plaintiff.    (Miller  v.  Luco,  80  Cal.  257.) 

21.  In  suit  to  enjoin  certain  parties  from 
maintaining  and  continuing  a  dam  and  for 
damages,  if  the  dam  is  swept  away  pendins 
the  aiction,  and  is  rebuilt  under  the  act  ol 
March  28, 1868,  the  defendanto  will  not  be 
able  to  defend  under  this  act  unless  they 
set  up  the  defense  by  way  of  supplemental 
answer.    (Moulton  v.  Parks,  64  Cal.  166, 177.) 

22.  In  a  suit  to  enjoin  certain  parties  from 
maintaining  and  continuing  a  dam,  and  for 
damages  for  its  detention,  no  judgment  should 
have  Deen  rendered  against  the  defendants 
who  had  no  connection  with  the  erection  or 
maintenance  of  the  dam  prior  to  the  com- 
mencement of  the  action.  If,  after  the  com- 
mencement of  the  action,  the  dam  was  swept 
awav,  and  the  subsequent  rebuilding  connect- 
ed tnem  with  the  original  unlawful  act,  there 
should  have  been  a  supplemental  pleading 
setting  forth  the  facts.  (Moulton  v.  Parks,  64 
Cal.  166,  177.) 

Remedy  against  purchaser  from  mortgagor. 
See  Mortgages,  419. 

Transfer  of  interest  must  be  taken  advan- 
tage of  by.    See  Parties,  100. 

Titie  acquired  pendente  lite.  See  Pleading 
and  Practice,  XI,  9. 

Title  acquired  pendente  lite  must  be  set  np 


Digitized  by 


Google 


S748         SUPPLEMENTAL  FLEABINQS— SUPPLEMENTAL  PfiOCEEDU^GS. 


by  rai^lemenUl  aniwer.  See  Ejectment, 
241,  et  aeq.  . 

Supplemental  answer,  transfer  by  plaintis 
or  to  defendant  most  be  set  up  by.  See 
Ejectment,  208. 

Supplemental  answer,  pleading  discharge 
in  bankruptcy  by.  See  Bankruptcy  and  In- 
Bolvencv,  356. 

Supplemental  answer  showing  expiration  of 
right  to  possession.    See  Ejectment,  250. 

Tender  after  suit  commenced  must  be 
pleaded.    See  Tender,  16. 

Beplevin,  supplemental  answer  in.  See 
Seplevin,  77. 

Payment  puis  darrein  continuance.  See 
Payment,  70. 

SUFPLEMENTAL  PB0CEEDI5ttS. 

As   a  snb^tnte  for  creditor's  Ull.    See 
Equity,  67. 
Creditors'  bills.    See  Equity,  HI,  8,  e. 

1.  Section  720  of  the  Code  of  OiTil  Proced- 
vre,  providing  that  the  judge  may,  by  order, 
authorize  a  judgment  creditor  to  institute  and 
maintain  an  action  against  an  alleged  debtor 
of  the  judgment  debtor,  is  not  unoonstita- 
tional  on  the  alleged  ground  that  the  judg- 
ment debtor  has  under  it  no  notice  of  the 
supplementary  proceeding  after  judgment 
anecting  his  rights  of  property,  or  that  his 
debtor  may  be  compelled  to  pay  the  debt 
twice.  (High  v.  Bank  of  Commerce,  06  Cal. 
386.) 

Cited  00  Cal.  276. 

2.  Proceedings  supplementary  to  execution, 
by  which  a  judgment  debtor  is  required  to 
appear  before  a  court  or  referee  to  answer 
concerning  his  property,  are  but  a  substitute 
for  a  creditor's  oill  at  common  law,  and  are 
purely  judicial.  (McCullongh  v.  Clark,  41 
Oal.  m,  cited  00  Cal.  276, 6  Col.  170;  Pacific 
Bank  t.  Robinson,  67  Cal.  620,  cited  00  Oal. 
276.) 

8.  A  defendant  in  an  action  against  whom 
a  writ  of  attachment  has  been  issued  cannot 
be  compelled  to  attend  before  the  judge  or  a 
referee,  and  submit  to  an  examination  as  to 
the  condition  and  situation  of  his  property, 
nor  can  he  be  compelled  to  deliver  up  his 
property.    (Ex  parte  Rickleton,  61  Cal.  816.) 

4.  Where  an  execution  has  been  retmnied 
unsatisfied,  an  order  directing  the  judgment 
debtor  to  appear  before  a  referee  to  answer 
concerning  nis  property  is  not  void  because 
the  lUndavit  of  the  judgment  creditor  on  which 
it  was  issued  was  not  filed  until  the  filing  of 
the  report  of  the  referee,  if  the  judgment 
debtor,  after  being  served  with  the  affidavit 
and  order,  appears  before  the  referee  and 
submits  to  the  examination  without  objection. 
(Collins  V.  Angell,  72  Cal.  618.) 

6.  In  supplementary  proceedings  under  sec- 
tion 714  of  the  Code  of  Civil  Procedure,  after 
an  execution  has  been  returned  unsatisfied, 
the  judgment  creditor  is  entitled  to  an  order 
directing  the  judgment  debtor  to  appear  and 
answer  concerning  his  property,  without  mak- 
ing  any  affidavit  therefor.  (Collins  v.  Angell, 
72  Cal.  618.) 

6.  When  the  plaintiff  proceeded,  under  sec- 
tion 239  of  ihe  Practice  Act,  to  examine  his 


jud^ent  debtor  as  to  a  judgment  held  by  faim 
agamst  A.,  and,  after  examination,  obtained 
an  order  to  apply  the  same  to  the  judgment 
of  plaintiff,  it  seems  that  it  is  not  necessary 
to  make  A.  a  party  to  the  proceeding.  (Ad- 
ams V.  Hackett,  7  Cal.  187.) 
Cited  8  Cal.  644;  0  Cal.  28;  67  CaL  622;  00 
Cal.  276;  6  Col.  170. 

7.  The  act  concerning  proceedings  supple- 
mentary to  execution  provides  for  two  cases : 
(1)  When  the  debtor  has  property  which  he 
refuses  to  apply,  etc.,  in  which  case  he  is  re- 
quired to  be  summoned  etc. ;  and  (2)  where 
any  person  or  corporation  has  the  property 
of,  or  is  indebted  to,  the  judgment  debtor,  in 
which  case  such  person  or  debtor  of  the  judg- 
ment debtor  must  be  summoned.  Per  Mur- 
ray, C.  J.,  dissenting.  (Adams  v.  Hackett,  7 
Cal.  187.) 

8.  A  judgment  is  not  properly  within  the 
meaning  of  the  act,  which,  being  in  deroga- 
tion of  the  common  law,  must  be  strictly  con- 
strued :  and  the  case  is  not  altered  because 
the  debtor  of  the  judgment  debtor  does  not 
complain  that  be  was  not  summoned.  (Ad- 
ams V.  Hackett,  7  Cal.  187.) 

0.  Supplementary  proceedings,  whether  had 
before  or  after  the  return  of  Uie  execution 
unsatisfied,  are  not  in  the  nature  of  a  new 
action,  and  an  order  rendered  therein  in  favor 
of  the  judgment  creditor,  directing  the  judg- 
ment debtor  to  assign  certain  property  in  sat- 
isfaction of  the  judgment,  will  not  oe  reversed, 
althon^  the  judgment  creditor  states  in  his 
affidavit  for  the  order  of  examination  that  he 
had  assigned  the  judgment  and  only  has  a 
contingent  interest  therein.  (Ck>llina  v.  An- 
gell, 72  Oal.  613.) 

10.  In  such  proceedings  it  is  proper  to  ordw 
the  execution  debtor  to  make  an  assignment . 
to  a  receiver  of  his  patent  right  to  an  inven- 
tion (Pacific  Bank  v.  Bobinson,  57  Cal.  620.) 
ated  00  Cal.  276. 

11.  Sections  241,  242,  and  243  of  the  Prac- 
tice Act,  relating  to  proceedings  snpplement- 
ary  to  execution,  do  not  authorise  the  court 
to  make  an  order  for  the  application  of  prop- 
erty of  the  judgment  debtor  in  the  hands  oia 
third  party  to  the  satisfaction  of  a  judgment, 
upon  the  mere  affidavit  of  the  plaintiff  with- 
out first  examining  the  party  silleged  to  have 
the  property  in  his  possession  as  to  the  truth 
of  the  allegation.  The  order  to  apply  the 
property  to  the  satisfaction  of  the  judgment 
must  be  based  upon  the  answer  of  the  person 
alleged  to  have  it  in  his  possession,  and  such 
other  testimony  as  ma;^  be  adduced  at  the 
hearing  in  connection  with  his  answer.  The 
affidavit  of  the  plaintiff  merely  serves  as  the 
basis  of  a  proceeding  to  acquire  jurisdiction  of 
a  party  wno  was  biefore  a  stranger  to  the 
action.  (Hathaway  v.  Brady,  28  CaL  581.) 
Cited  12  Nev.  336, 338. 

12.  If,  pending  a  liti^tion  to  recover  a 
money  judgment,  gold  coin  of  the  defendant 
which  IS  in  the  custody  of  the  sheriff  is  by 
consent  of  parties  loaned  out,  and  a  note  of 
the  borrower  is  taken  therefor  (uiyable  in  gold 
coin,  the  court  cannot,  after  plaintiff  recovers 
iudnnent,  and  while  the  note  is  outstanding 
m  uie  hands  of  third  parties  and  not  imder 
the  control  of  the  court,  make  an  <mler,  in 
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proceedings  snpplementaiyto  ezecntion,  tb»t 
the  borrower  pky  over  the  money  in  gold  coin. 
The  mode  of  enforcing  a  contract  payable  in 
coin  is,  under  the  statute,  b_y  an  action  or 
proceeding  npon  the  contract  itself.  (Hatha- 
way T.  Brady,  26  Cal.  581.) 

18.  In  proceedings  supplementary  to  execu- 
tion the  court  has  no  jurisdiction  to  make 
orders  relating  to  persons  who  are  not  parties 
to  the  proceeding,  nor  has  it  power  to  make 
an  order  that  one  who  has,  by  consent  of 

Slaintitf  and  defendant,  borrowed  money 
eposited  with  the  sheriff  by  defendant  to 
release  an  attachment,  and  given  his  note  to 
a  third  psrty  therefor,  payable  when  plaintiff 
recovers  juagment,  shall  pay  the  money  to 
the  plaintiff,  when  Uie  person  who  holds  the 
note  is  not  a  party  to  the  proceeding,  and 
the  note  is  still  in  his  hands,  and  not  under 
the  control  of  the  court.  (Hathaway  v. 
Brady,  26  CaL  681.) 

14.  In  proceedings  supplementary  to  execu- 
tion the  court  has  power,  when  it  has  all  the 
IMirties  before  it.  to  appoint  a  receiver,  and 
order  a  note  in  the  hands  of  a  third  person,  a 
party  to  the  proceeding,  and  payable  to  the 
judgment  debtor,  or  to  such  third  person  as 
trustee  of  the  judgment  debtor,  to  be  delivered 
ap  to  the  receiver,  to  be  collected  by  suit  or 
otherwise  under  its  direction,  and  the  pro- 
ceeds applied  to  the  payment  of  the  debt. 
(Hathaway  v.  Brady,  26  Cal.  681.) 

16.  In  supplementary  proceedings  an  order 
directing  the  judgment  debtor  to  assign  all 
his  right,  title,  and  interest  in  certain  letters 
patent  of  the  United  States  cannot  be  assailed 
on  the  ground  that  it  does  not  appear  that  he 
has  any  property  therein  when  tne  evidence 
«n  that  point  is  conflicting.  (OoUina  v.  An- 
gell,  72  C^.  613.) 

16.  If  a  judgment  debtor  is  examined  con- 
cerning his  property  before  a  court  or  referee, 
on  prMeedings  supplementary  to  execution, 
the  order  made  by  the  tribunal  before  which 
the  examination  takes  place,  concerning  the 
subject  matter,  is  binding,  and  estops  the 
parties  from  again  litigating  the  same  matter 
in  another  form  of  action.  (MoCullough  v. 
Clark,  41  Cal.  298.) 

Cited  09  Cal.  275. 

17.  Upon  proceedings  supplemental  to  exe- 
cution, where  it  appears  that  certain  property- 
claimed  by  the  judgment  creditor  to  be  the 
property  <M  the  judgment  debtor  was  conveyed 
to  a  third  party  upon  the  same  day  that  the 
affidavit  was  filed  for  the  institution  of  the 
supplementary  proceedings,  the  court  has  no 
junsdiction  to  take  possession  of  the  property 
Dy  a  receiver,  but  can  only  make  an  order 
snthorizing  the  judgment  creditor  to  institute 
an  action  against  the  parties  claiming  it,  for 
its  recovery  and  subjection  to  the  satisfaction 
of  the  debt,  and  forbidding  its  transfer  until 
such  action  could  be  commenced  and  prose- 
cuted to  judgment.  (McDowell  y.  Bell,  86 
Cal.  616.) 

Cited  8  Wash.  866. 

18.  Orders  in  such  proceedings  directing  that 
the  property  so  conveyed  be  subjected  to  the 
satisfaction  of  tiie  judgment,  and  that  a  re- 
ceiver take  possession  thereof,  are  in  excess 
of  the  court's  jurisdiction,  and  a  writ  of  pro- 


hibition will  lie  to  restrain  their  enforcement. 
(McDoweU  V.  BeU,  86  Cal.  615.) 

19.  The  Buperiw  court  has  jurisdiction  to 
make  an  order  on  proceedings  lapplementary 
to  execution  against  a  judgment  debtor,  that 
a  garnishee  found  to  be  indebted  to  the  judg- 
ment debtor  do  pay  to  the  plaintiff  the  amount 
of  such  indebteuness,  and  such  order  is,  in  ef- 
fect, a  judgment  on  which  execution  may  is- 
sue, and  which  may  be  appealed  from,  and 
which  cannot  be  assailed  collaterally.  (Bron- 
can  V.  Drobas,  93  Cat  647.) 

20.  Proceedings  supplemental  toexecation 
can  reach  choees  in  action  arising  from  torts 
committed  on  the  property  of  the  judgment 
debtor  which  might  be  reached  by  a  creditor's 
bill;  and  the  court  in  the  supplemental  pro- 
ceedings may  authorize  a  suit  by  the  judg- 
ment creditor  to  recover  such  choees  in  action. 
(Staples  V.  May,  87  Cal.  178.) 

21.  Auctions  in  a  complaint  against  a 
garnishee,  in  an  action  by  a  judgment  cred- 
itor, authorized  in  proceedings  supplementary 
to  execution  against  the  judgment  debtor, 
that  the  assignor  of  the  plaintiff  "recovered 
a  judgment "  in  the  superior  court,  "  which 
juagment  was  duly  entered,"  etc,  and  that 
the  order  authorizing  the  suit  was  "duly 
made,"  are  sufficient  as  against  a  general  de- 
murrer. (High  V.  Bank  of  C!ommerce,  95  Cal. 
S86  ) 

Cited  99  Cal.  275. 

22.  In  an  action  upon  a  judgment  rendered 
against  a  garnishee  upon  proceedings  sup- 
plementary to  execution  against  a  judgment 
debtor,  it  is  sufficient  to  aver  in  the  complaint 
that  the  judgment  sued  upon  was  duly  given 
and  made,  and  that  no  part  of  it  has  oeen 
paid,  and  it  need  not  aver  that  no  appeal  was 
taken  from  the  judgment,  nor  that  plaintiff 
was  authorized  by  an  order  ot  court  to  insti- 
tute the  action.  (Bronsan  v.  Drobaz,  93  Cal. 
647.) 

23.  In  proceeding  supplementary  to  the 
execution,  the  denial  of  tne  debt,  or  the  ad- 
verse claim  to  the  ravperty  by  the  garnishee, 
contemplated  by  the  Practice  Act,  is  a  claim 
or  denial  in  good  faith,  and  not  one  of  mere 

Sretense.    (Parker  v.  Page,  38  Cal.  622.) 
ited  61  Cal.  603;  60  CaL  414;  12  Nov.  836; 
8  Wash.  334. 

24.  When  it  is  evident  that  the  garnishee  is 
acting  in  bad  faith  in  denying  his  indebted- 
ness or  asserting  his  claim,  the  referee  may 
treat  it  as  fraudulent,  and  disregard  it.  (Park- 
er V.  Page,  88  Cal.  522.) 

26.  Each  party  may  call  and  examine  wit- 
nesses. (McCullough  V.  Clark,  41  Cal.  298.) 
Cited  99  Cal.  275. 

26.  In  supplementary  proceedings,  the  judg- 
ment debtor  is  not  entitled,  under  section  SSS 
of  the  Code  of  Civil  Procedure,  to  apply  for 
leave  to  interplead  the  judgment  creditor  with 
other  persona,  to  compel  them  to  litigate  their 
respective  claims  to  the  property  ordered  to 
be  assigned.    (Collins  v.  Angell,  72  Cal.  613.) 

27.  Where  costs  of  the  supplementary  pro- 
ceedings were  allowed  against  the  garniuiee 
in  the  referee's  report,  but  were  not  allowed 
by  the  court  in  ite  order  of  confirmation,  they 
cannot  be  recovered  in  an  action  upon  the 
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lent  rendered  in  the  supplementary  pro- 
age,  requiring  the  garnishee  to  pay  to 
the  jn^ment  creditor  the  amount  of  his  in- 
debtedneas  to  the  judgment  debtor.  (Bronzan 
Y.  Drobaz,  93  Oal.  647.) 
Appealability  of  orders  on.    See  Appeals, 

Orders  after  final  judgment,  review  of.  See 
Certiorari,  III,  2, 1. 

28.  If  a  puty,  in  proceedings  supplement- 
ary to  execution,  ia  dissatisflea  with  an  order 
made  by  the  court  or  referee,  his  only  remedy 
is  by  appeal.  (McCullough  y,  Clark,  41  Cal. 
298.) 

Cited  99  Cal.  275;  11  Mont.  220. 

29.  If  a  court  orreferee,  on  proceedings  sup- 
plementary to  execution,  orders  property  of 
the  judgment  debtor  to  be  delivered  up  to  the 
ahenS  to  be  sold  on  the  execution,  the  judg- 
ment creditor  is  estopped  by  the  order  from 
maintaining  an  action  against  the  sheriff  for 
selling  the  property.  (McCullough  v.  Clark, 
41  Cal.  298.) 

Proceeding  against  receiver.  See  Receivers, 
29. 

Enforcement  of  interest  in  invention  against 
receiver,  in  supplementary  proceedings.  See 
Inventions,  S. 

Supplementarv  proceedings  to  Innd  partner 
l>yjnagment.    See  Partnership,  199. 

Execution  against  stock  and  exchange 
board.    See  Executions,  90. 

Garnishment  of  debt  secured  by  mortgage, 
enforcement  of  in.    See  Attachments,  276. 

Defeating  anticipated  order  in.  See  Con- 
tempt, 69. 

SUPPLEMlirrABT  ACTS. 

See  Statutes,  X. 

SUPPLIES. 

Vessels,  supplies  to.    See  Shipping,  Vlll. 

SUPPORT. 

See  cross-reference  under  Maintenance. 

SUPREIDS  COURT. 

Appeals  to.    See  Appeals. 

1.  A  false  order  entered  by  the  clerk  of  the 
supreme  court  by  mistake  stands  upon  the 
same  principle  as  an  order  procured  by  fraod. 
(Vance  v.  Fefia,  36  Cal.  328.) 

2.  The  proceedings  of  the  supreme  court  are 
not  enrolled,  and  the  minutes  of  the  chief  jus- 
tice may  be  used  to  correct  a  mistake  of  the 
clerk.    (Vance  v.Pefia,  86  Cal.  328.) 

S.  The  state  treasurer  is  not  justifled  in  re- 
fusing to  pay  a  warrant  of  the  controller, 
drawn  to  the  order  of  the  individual  who  is 
the  clerk  of  the  supreme  court,  and  made  pay- 
able out  of  the  appropriation  lor  the  expenses 
of  that  court  under  section  47  of  the  Code  of 
Civil  Procedure,  merely  because  the  warrant 
omits  to  describe  the  payee  by  his  official  des- 
ignation, .  nor  because  the  various  items  of 
expense  allowed  by  the  board  of  examiners, 
for  the  payment  of  which  the  warrant  was  in- 
tended, had  not  been  actually  paid  by  the 
clerk  to  the  parties  to  whom  they  were  due. 
(National  Bank  of  D.  0.  Mills&  Co.  v.  Herold, 
74  Cal.  603.) 


4.  A  warrant  of  the  state  controller,  dravm 
to  the  order  of  the  clerk  of  the  supreme  court 
in  payment  of  the  expenses  of  the  court,  is 
prima  facie  good.  (National  Bank  of  D.  0. 
Mills  A  CV>.  T.  Herold,  74  Cal.  603.) 

Jurisdiction  of.    See  Appeals,  L 

Application  fen:  mandamus  to  supreme 
court.    See  Mandamus,  III,  2. 

Stipulations  in.    See  Stipulations,  VL 

Restraining  proceedings  of  supreme  court. 
See  Injunctions,  II,  2,  a. 

Of  the  United  States,  appeals  to.  See  Ap- 
peals, XIV 

Records  of  as  evidence.    See  Evidence,  244. 

Error  in  record,  how  corrected.  See 
Courts,  8. 

Chief  justice  cannot  act  as  trustee  of  state 
library.    See  State  Library,  2,  et  seq. 

SUPREME  COURT  COMMISSIOIT. 

1.  The  act  of  February  16,  1889,  providing 
for  the  appointment  by  the  supreme  court 
of  five  commissioners,  to  be  known  as  com- 
missioners of  the  supreme  court,  to  assist  the 
court  in  the  performance  of  its  duties,  under 
such  rules  and  regulations  as  the  court  may 
adopt,  is  constitutional  and  valid,  and  does 
not  vest  such  commissioners  with  judicial 
power.  The  power  to  examine  causes  and 
report  facts  or  conclusions  to  the  court  for  its 
judgment  is  not  judicial.  It  ia  the  inherent 
power  not  only  to  decide,  but  to  make  bind- 
ingj  orders  or  judgments,  which  constitutes 
judicial  power.  The  whole  exercise  of  the  ju- 
dicial ^wer  is  by  the  court,  the  commission- 
ers acting  only  in  an  intermediate  capacity, 
aa  auxiliary  to  the  court  in  the  ascertainment 
of  certain  facts  and  law  necessary  to  its  en- 
lightenment in  giving  the  proper  aedsion  and 
judgment.  (People  ex  rel.  Morgan  v.  Hayne, 
83  Gal.  111.) 

2.  The  objection  that  the  commissioners 
may,  bv  their  reports  and  opinions,  improp- 
erly innuenoe  the  court  in  the  rendition  of  ita 
judgments,  does  not  go  to  the  constitutionality 
of  the  law.  (People  ex  reL  Morgan  v.  Hayne, 
83  CaL  111.) 

SUPREME  COURT  BXFORTER. 

Treating  the  act  of  February  26, 1881,  pro- 
viding for  the  appointment  of  a  deputy 
supreme  court  reporter,  as  making  an  appro- 
priation for  the  pa^rment  of  his  salary,  such 
appropriation  tormmated  with  the  fism  year 
ending  June  SO,  1883,  and  the  controller  is 
not  authorised  to  draw  a  warrant  in  payment 
of  the  salary  of  that  officer  subsequently  ac- 
cruing, unless  a  spedflc  appropriation  there- 
for has  been  made.  (Bluett  v.  Dunn,  69 
Cal.  76.) 
Cited  80  Cal.  226. 

Salary  oL    See  Constitutional  Law,  268. 

SURETYSHIP. 
I.  Conditional  Signing  of  Bondj  Failore 
of  Cosnrety  or  Prinei]^  to  Slga. 
n.  Jostiileatlon  of  Snretiea. 
m.  Dlseharge  of  Sureties  on  OOolal 
BoBdSt 
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IT.  Btehte  Md  LUbllitloi  Between  Sure- 
ij  and  Obligee. 

1.  XtoMNtMt  of  BwHie*. 

a.  Sureties  on  Contracts,  Attach- 
ment or  Injunction  Suits ;  on 
Ap]>eal. 

"b.  Sureties  of  Administrator  or 
OflScer  of  Private  Ck>rpora- 
tion. 

c.  Sureties  on  official  Bonds. 

d.  Where  Blanks  Filled  Without 

Authority ;  Rule  that  Surety 
is  Fsvoreid;  Void  Bonds. 

2.  Jxidgment  Agaiiut  Prineipal,  Effect 

of  on  Surety. 
8.  Aetiom  Agaitut  8uretie$. 

a.  When  lie. 

b.  Demand. 

e.  Pleading;  Venue. 
d.  Parties. 

6.  Evidence  and  Variance. 

t.  Estoppel  from  Bond;  Recitals 

in,  Condusiveness. 
g.  Judgment. 
4.  Itight  of  Obligee  to  Seewitie*  Qiven 

to  Surety. 
B.  Exoneration  of  Surety. 

a.  Change    or    Amendment   ci 

Bond. 

b.  Forbearance;  Failure   to   Sue 

or  to  Present  Claim  Against 
Estate. 
0.  Tender  of  Performance  or  Pay- 
ment. 
d.  Change  of  Contract;  Extension 
of  'nme;  Release  or  Loss  of 
Property. 
A,  Nonperformance     of     Oondi- 

tione ;  Fraud  of  Obligee. 

L  Judgment  A^nst  or  Release 

of  Part  of  Sureties;  Release 

of  Principal. 

y.  lUshta  of  Sarety  Agalatt  Priqelpal. 

TI.  Blghta  of  8«re^  Against  Coanrety. 

TEE.  Bights  Between  Snrety  and  Tklrd 

Person. 

Tm.  Snrety  Corporations. 

Bail,  liability  of  sureties.    See  BaQ,  IZ. 

Bonds.    See  Bonds. 

Guaranty.    See  Guaranty. 

Married  woman  as  surety.  Bee  Husband 
and  Wife,  ni,  7. 

Contract  to  pay  debt  of  another.  See  Stat- 
ute of  Frauds,  I,  8. 

Death  of  principal,  discontinuance  of  ac- 
tion.   See  Diamistal,  70. 

Beoomine  surety  as  consideration.  See 
Contracts,  26. 

I.  Conditional  Signing  of  Bond;  Pallnre  af 
Cosurety  or  Prineipal  to  Sign. 

Surety  on  building  contract,  failure  of  all 
to  sign,  effect  oL    See  Contracts,  44. 

1.  Where  several  persons  are  named  in  the 
Ijody  of  an  instrument  as  parties  thereto,  it 
is  not  necessarily  invalid  as  against  those  who 
have  signed  it,  because  others  named  have 
not  dgned.  Such  a  result  would  follow  where 
it  appeared  on  the  face  of  the  instrument  or 
by  proof  that  the  person  sought  to  be  charged 
signed  upon  the  consideratioa  that  other  per- 


sons named  would  also  sign.    (Enrts  v.  For^ 
quer,  94  Oal.  91.   } 

2.  Sureties  signing  official  bond  withont  af- 
fixing any  condition  or  limitation  to  their  lia- 
bility are  jointly  and  severally  liable  thereon 
after  its  acceptance  and  approval,  although  a 
person  named  in  the  body  of  the  bond  as 
surety  did  not  sign  it,  and  although  as  to  one 
of  the  sureties  sijping  no  sum  was  stated  in 
the  bond  for  which  he  was  bound.  (People 
V.  Stacy,  74  Oal.  374.) 
Cited  88  Cal.  660. 

8.  In  an  action  against  the  sureties  on  an 
official  bond,  if  the  defendants  allege  in  their 
answer  that  they  signed  with  the  express 
understanding  that  the  bond  should  be  signed 
by  certain  other  persons,  naming  them,  with- 
out stating  that  tnis  understanding  was  with 
the  obligee,  it  will  be  presumed  that  the  un- 
derstanding was  with  the  principal  in  the 
bond.    (Tidball  v.  Halley,  48  Cal.  610.) 

4.  A  joint  and  several  bond,  conditioned  for 
the  faithful  performance  by  the  principals 
named  therein  of  a  building  contract  with  the 
obligee,  purporting  to  be  the  bond  both  of  the 

§rinci(«iB  and  of  uie  sureties,  but  signed  by 
le  sureties  only  is  not  rendered  invalid  as 
against  them  by  the  omission  of  the  princi- 
{»l8  to  sign,  they  being  already  bound  by  the 
contract  referred  to  in  the  bond,  and  the 
bond  having  been  delivered  by  the  sureties  to 
the  obligee  without  the  signatures  of  the  prin- 
cipals.   (Kurtz  V.  Forquer,  94  Cal.  91.) 

5.  If  sureties  on  an  official  bond  sign  with 
an  express  understanding  with  the  principal 
in  the  bond  that  certain  other  persons  shall 
sign  as  sureties,  and  that  unless  such  other 
persons  sign,  it  shall  not  be  delivered,  a  de- 
livery of  the  bond  to  the  obligee,  without  the 
signature  of  such  other  persons  does  not  ren- 
der it  invalid  as  to  the  sureties  who  do  sign. 
(Tidball  V.  Halley,  48  Oal.  610.) 

Cited  2  Mont.  664. 

n*  JnstUleatfon  of  Sureties. 

6.  Sureties  upon  appeal  bond  cannot  avoid 
their  liability  thereon  by  failing  to  justify 
after  an  exception  to  their  sufficiency  by  the 
adverse  party,  and  their  undertaking  to  be 
bound,  ii  the  appeal  is  withdrawn  or  dis- 
missed, applies  to  a  dismissal  of  the  appeal 
resulting  from  their  failure  to  justify.  (Mof- 
fat V.  Greenwalt,  90  Oal.  368.) 

7.  To  suit  on  a  recognizance  for  the  appear- 
ance of  a  party  charged  with  crime,  the  sure- 
ties cannot  set  up  as  a  defense  the  fact  that 
the  amounts  in  which  they  justified  were  in- 
sufficient under  the  statute.  The  Justifica- 
tion is  no  part  of  their  contract.  (People  v. 
Shirley,  18  Oal.  121.) 

Cited  87  Cal.  273;  38  Cal.  603;  90  Cal.  871. 

Approval  of  bond  withont  justification,  ef- 
fect of.    See  Highways,  37. 

Justification  of  sureties  on  appeal  bonds. 
See  Appeals,  V,  6,  k.  A. 

Justification  of  sureties,  time  for.  See  In- 
junctions, 324,  325. 

Time  for  justification,  excusing  delay.  See 
Injunctions,  326. 

Residence  of  in  giving  secnrity  for  oosta  in 
slander.    See  Slander,  62. 
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JoBtification,  using  expresrion  "Just  debts" 
instead  of  "  debU."    See  Bonds,  78. 

in.   Dlsohartre    of  Biirett«t   on  Offlclal 
Bond. 

8.  County  jndge  in  1861  had  no  jarisdiction 
to  discharge  sureties  on  the  o£9cial  bond  of  a 
countv  treasurer,  or  to  approve  of  a  new  bond. 
(People  T.  Evans,  29  Cal.  429.) 

9.  The  sureties  on  the  ofBdal  bond  of  a 
county  treasurer  can  be  discharged  from  fur- 
ther obligation  on  the  same  only  upon  pro- 
ceedings had  before  the  board  or  officer  which, 
at  the  time  of  the  discharge,  has  power  to  ap- 
prove of  the  official  bond  of  such  officer.  (Peo- 
ple T.  Evans,  29  Oal.  429.) 

Failure  to  present  claim  to  executor.  See 
post,  109. 

IT.  BighU  and  LUbtlittes  Between  Sure- 
ties and  Obllgeo. 
t.  Uabiliti»»  of  Sur»ti»». 
a.  Sureties  on  Contracts,  Attachments  or  In- 
junction Suits ;  on  Appeal. 

Sureties  stand  on  precise  terms  of  contracts. 
See  post,  rv,  6,  d. 

Surety  executine  mortgage  and  taking 
■ecurity,  liability  of.    See  post,  IV,  4. 

10.  Sureties  of  party  who  covenants  in 
writing  to  purchase  meat  of  another  for  a 
fixed  time  at  a  fixed  price,  and  pay  him  dur- 
ing the  time  a  fixed  rent  for  a  slaughter- 
house, and  to  pay  him  liquidated  damages  for 
failure  to  fulflU  the  contract,  are  liable  with 
the  {>rincip«l  upon  aU  the  covenants  of  the 
principal  contained  in  the  contract.  The 
clause  with  regard  to  dama^  has  no  refer- 
ence to  the  rent  of  the  building  and  meat 
sold  and  delivered.  (Lightner  v.  Mensel,  35 
CaL  452.) 

Notes,  sureties  on.  See  Bills  and  Notes, 
VI. 

Setoff  pleaded  by  principal,  not  available 
on  appeal  to  surety  wnen.  See  Appeals,  1998. 

11.  The  liability  of  a  surety  on  an  attach- 
ment bond  is  on  his  contract.  He  is  not  liable 
as  a  trespasser  for  a  seizure  of  propertv  at- 
tached by  the  sheriff,  even  if  the  bond  was 
void.  (McDonald  v.  Fett,  49  Oal.  854.) 
Cited  82  CaL  189. 

12.  An  action  upon  an  undertaking  apon 
attachment  is  an  action  upon  contract,  and 
the  measure  of  damages,  in  an  action  against 
the  sureties,  is  the  amount  which  will  com- 
pensate for  the  detriment  proximately  caused 
to  the  party  aggrieved,  or  the  proximate  con- 
sequences naturally  and  ordinarily  resulting 
from  the  effect  of  the  writ.  (Elder  t.  Kut* 
ner,  97  Cal.  490.) 

IS.  The  impairment  of  the  credit  of  an  at- 
tachment debtor  whose  real  property  has  been 
attached,  and  his  inability  to  sell  or  mortgage 
the  land  levied  upon,  are  not  the  proximate 
consequence  of  the  attachment,  and  the  sure- 
ties upon  the  attachment  bond  are  not  liable 
in  damages  therefor.  A  motion  to  strike  such 
matter  from  the  complaint,  in  an  action  upon 
the  attachment  bond,  should  be  granted. 
(Elder  V.  Kntner,  97  Oal.  490.) 


14.  An  action  npon  an  undertaking,  condi- 
tioned to  pay  the  amount  of  any  Judgment 
that  shall  be  recovered  in  an  attachment  suit, 
will  be  sustained,  although  judgment  was 
rendered  anunst  only  one  of  several  defend- 
ants.   (McOutcheon  v.  Weston,  65  Cal.  37.) 

16.  In  an  action  against  the  soreties  on  an 
attachment  bond,  the  questions  of  motive 
and  probable  cause  for  the  attachment  are 
immaterial,  and  the  fact  that  the  attachment 
was  malicious  does  not  affect  their  liability. 
(Elder  v.  Kutner.  97  Cal.  490.) 

16.  In  an  action  against  the  sureties  on  an 
attachment  bond,  counsel  fees  for  defending 
the  attachment  suit  cannot  be  recovered,  in 
the  absence  of  an  allu;ation  that  they  have 
been  actually  paid.    ka.  allegation  tliat  the 

glaintiff "  engsged  an  attorney  to  represent 
im  therein,  and  incurred  attorney's  fees"  in 
the  amount  sought  to  be  recovered,  is  not 
sufficient.    (Elder  v.  Kntner,  97  Cal.  490.) 

17.  An  undertaking  given  under  section  540 
of  the  C!ode  of  Civil  Procedure,  after  recitins 
the  issuing  of  the  attachment,  and  that  the 
undertaking  was  given  to  prevent  the  levy  of 
the  writ,  provided  that  if  the  plaintiff  in  the 
attachment  suit  should  recover  judgment, 
the  sureties  would  pay  to  him  on  demand 
the  amount  of  the  judgment,  etc.,  not  exceed- 
ing the  amount  named  in  the  undertaking  as 
the  penaltv.  The  plaintiff  recovered  judg- 
ment. Held,  that  tne  sureties  were  liable  to 
the  plaintiff  upon  the  undertaking  for  the 
amount  of  the  judgment.  (McOutcheon  t. 
Weston,  65  Cal.  37.) 

18.  Where,  upon  release  of  an  attachment 
against  a  corporation,  a  bond  has  been  given 
to  secure  the  payment  by  the  corporation  of 
all  sums  due  and  to  become  due  under  its 
contracts  with  the  plaintiffs  for  the  sale  and 
delivery  of  showcards,  labels,  and  lining  for 
boxes,  the  sureties  on  the  bond  are  liable  for 
labels  prepared  and  offered  for  delivery,  which 
the  corporation  did  not  take,  but  left  in  the 
hands  of  the  plaintifis,  and  are  also  liable  for 
the  expense  incurred  in  the  preparation  of 
plates,  which  were  a  necessary  ingredient  in 
the  printing  of  the  labels  contracted  for  and 
which  were  useless  to  the  plaintiffs,  if  the 
corxKiration  refused,  after  the  expense  was 
incurred,  to  allow  the  labels  to  be  printed  and 
delivered.  (Crocker  y.  Field's  Biscuit  and 
Cracker  Co.,  93  CaU  532.) 

19.  The  fact  that  the  plaintiff  in  the  action 
in  which  the  injunction  was  issued  recovered 
indgment  for  piart  of  the  property  sooght  to 
be  recovered  therein  does  not  absolve  the 
sureties  npon  the  undertaking  from  liability 
for  the  damages  sustained  by  the  party  en- 
joined, upon  dissolution  of  the  Injunction. 
(Rice  V.  Cook,  92  Cal.  144.) 

20.  An  undertaking  executed  npon  the  issu- 
ing of  an  injunction,  to  the  effect  tiiat  the 
sureties  wiU  pay  to  the  defendant  such  dam- 
ages as  he  may  sustain  by  reason  of  the  in- 
junction if  the  trial  court  should  finally  decide 
that  the  plaintiff  was  not  entitled  thereto,  is 
broken  bv  a  judgment  of  the  court  totally  dis- 
solving the  miunction,  and  the  defendant  is 
entitled  to  maintain  an  action  upon  the  bond 
after  such  dissolution.  (Bioe  T.  CJook,  88  CaL 
144.) 
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21.  If  the  plaintiff  in  an  action  to  obtain  a 
perpetual  injunction  restraining  tlie  commis- 
sion of  trespasses,  at  tlie  time  of  commencing 
suit  obtains  a  preliminary  injunction,  and  on 
the  trial  it  is  made  perpetual,  and  the  judg- 
ment is  afterward  reversed  and  the  action 
dismissed,  the  sureties  on  the  injunction  bond 
are  not  liable  for  any  damages  accruing  after 
the  entry  of  the  decree  making  the  injunction 
perpetual.  (Webber  v.  Wilcox,  46  Oal.  301.) 
Cited  80  Gal.  622-24;  90  Gal.  638. 

22.  When  a  bond  is  given  in  pursuance  of 
an  order  that  an  injunction  issue  upon  the 
filing  of  the  bond,  the  sureties  are  not  liable 
for  damages  arising  to  the  defendant  from  his 
obedience  to  a  writ  of  injunction  issued  sev- 
eral days  prior  to  the  date  of  the  lx>nd,  no 
writ  having  issued  after  the  filing  of  the  un- 
dertaking.   (Garter  v.  Mulrein,  82  Gal.  167.) 

Appeal  bond,  sureties  on.  See  Appeals, 
V,  6,  k. 

Appeal  bonds,  liability  of  sureties  on.  See 
Appeals,  y,  6,  k. 

Appeal  from  inferior  court,  liability  of  sure- 
ties.   See  Appeals,  XIII,  3,  c. 

Entering  judgment  against  sureties  on  ap- 
peal bonds.    See  Appeals,  V,  6,  k,  E. 

Entry  of  judgment  against  sureties,  notice 
of.    See  Appeals,  V,  6,  k,  G. 

Xot  liable  on  unnecessary  bond  to  stay  exe- 
cution.   See  Appeals,  1781. 

b.  Sureties   of  Administrator   or  Of3cer  of 
Private  Gorporation. 

23.  The  sureties  on  the  bond  of  an  adminis- 
tratrix are  not  responsible  for  her  acts  or  de- 
fault in  the  application  of  the  funds  of  an 
estate  after  they  have,  by  order  of  the  pro- 
bate court,  been  turned  over  to  her  as  a  trus- 
tee, to  be  held  and  manaeed  by  her  in  trust 
in  pursuance  of  the  will  of  the  deceased. 
(Barker  v.  Stanford,  63  Gal.  461.) 

Executors  or  administrators,  liability  of 
surety  of.  See  Executors  and  Administra- 
tors, XVI. 

24.  By-laws  which  define  duties  of  secre- 
tarv  of  savings  l>ank  enter  into  and  form  part 
of  tlie  contract  of  the  sureties  upon  the  bond 
of  the  secretary,  which  is  conditioned  that  he 
shall  faithfully  perform  the  duties  of  his  office 
so  long  as  he  shall  be  continued  in  said  office, 
and  do  all  things  re<iuired  of  him  by  the  by- 
laws of  the  corporation.  (Humboldt  Savings 
and  Loan  Society  v.  Wennerhold,  81  Gal. 
628.) 

25.  The  sureties  on  a  bond  given  by  the 
secretary  to  the  corporation,  conditional  for 
the  faithful  performance  of  his  duties,  are 
liable  for  moneys  stolen  from  him  where  he 
bad  failed  to  turn  it  over  to  the  treasurer 
'with  due  diligence.  The  violation  of  duty  on 
bis  part  in  failine  to  pay  the  moneys  over 
constitutes  a  breach  of  the  bond.  (Odd  Fel- 
lows' Mut.  Aid  Assn.  v.  James,  63  Gal.  698.) 

26.  The  sureties  upon  the  bond  of  the  secre- 
tary of  a  savings  bank  are  not  liable  for  the 
misappropriation  by  him  of  moneys  belong- 
ing to  borrowers  from  the  bank,  which  have 
been  secured  by  note  and  mortgage  to  the 
bank,  and  placed  upon  special  deposit  in  be^s 
marked  with  the  borrowers'  names,  and  sub- 
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feet  to  their  call.    (Humboldt  Savings  and 
Loan  Society  V.  Wennerhold,  81  Gal.  628.) 

27.  When  the  by-laws  of  a  savings  bank 

Srovide  that  the  secretary  shall  collect  moneys 
ue  to  the  society,  and  keep  on  hand  all  the 
moneys,  securities,  or  properties  received  by 
him  on  account  of  the  society  until  the  same 
are  disposed  of  under  the  direction  of  its 
board  of  directors,  and  that  he  shall  not  use, 
loan,  or  otherwise  dispose  of  any  funds  of  the 
society,  the  liability  of  the  sureties  on  his 
bond  IS  not  confined  to  the  misappropriation 
of  moneys  collected  by  him  from  loans,  inter- 
est, assessments,  or  rents  due  to  the  society, 
but  extends  to  the  misappropriation  by  him 
of  moneys  paid  into  the  bau  by  depositors. 
Works,  J.,  and  Beatty,  0.  J.,  dissenting. 
(Humboldt  Savings  and  Loan  Society  y. 
Wennerhold,  81  Gal.  628.) 

28.  A  bond  executed  by  an  official  for  the 
faithful  performance  of  his  duties  during  a 
particular  term  of  office,  and  for  any  succ^d- 
ing  terms  for  which  he  might  afterward  be 
elected,  is  presumptive  evidence  of  a  con- 
sideration for  the  undertaking  of  the  sureties 
to  be  responsible  after  the  expiration  of  the 
first  term ;  and  for  a  defalcation  subsequently 
occurring,  an  action  may  be  maintained 
against  the  sureties  on  the  bond.  (Metropoli- 
tan Loan  Assn.  v.  Esche,  76  Gal.  613.) 

29.  When  the  bond  of  the  secretary  of  a 
savings  bank  is  expressly  conditioned  that  he 
shall  faithfully  perform  the  duties  of  his  office 
so  long  as  he  shall  continue  in  office  as  secre- 
tary, the  fact  that  he  was  appointed,  by  a  board 
of  directors  which  was  elected  for  only  one 
year  will  not  limit  the  liability  of  the  sureties 
to  that  year,  but  it  will  continue  throughout 
the  term  of  his  actual  holding,  if  his  appoint- 
ment is  general  and  unlimited  and  no  dura- 
tion of  his  term  is  fixed  by  sts  tnte  or  by  the  by- 
laws of  the  corporation.  (Humboldt  Savings 
and  Loan  Society  v.  Wennerhold,  81  Gal.  528.) 

30.  In  June,  1881,  the  defendant  Allen  was 
elected  secretary  of  the  corporation  plaintiff 
for  the  term  of  one  year  and  until  his  suc- 
cessor should  be  elected  and  qualify.  He 
thereupon  executed  to  the  plaintiff  a  bond 
with  sureties  in  the  penal  sum  of  ten  thou- 
sand dollars,  to  secure  the  safe-keeping  and 
payment  to  it  of  all  moneys  that  might  come 
into  his  possession  as  secretary,  and  not  paid 
out  in  the  due  course  of  business.  The  by-laws 
of  the  corporation  authorized  the  board  of 
directors  to  remove  at  pleasure  all  officers  and 
fix  their  terms  of  office.  In  June,  1882,  Allen 
was  re-elected,  and  the  action  was  brought  on 
the  bond  against  him  and  his  sureties  to  re- 
cover moneys  alleged  to  have  been  misap- 
propriated by  him  after  his  re-election.  Held, 
that  the  action  could  not  be  maintained. 
(Fresno  Enterprise  C5o.  v.  Allen,  67  Oal.  606.) 
Gited  81  GaL  632. 

e.  Sureties  on  Official  Bonds. 

31.  Sureties  upon  official  bonds  are  only  re- 
sponsible for  official  acts,  and  not  for  private 
debts.     (Hill  t.  Kemble,  9  Gal.  71.) 

32.  Sureties  on  the  sheriff's  official  bond 
stipulate  for  his  official  and  not  his  personal 
dealings.    (Schloss  t.  White,  16  Gal.  66.) 
Gited  78  Gal.  220. 
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33.  The  eighth  section  of  the  act  concerning 
official  bonds,  which  provides  that  every  such 
bond  shall  be  obligatory  upon  the  principal 
and  sureties  therein,  for  the  faithful  dis- 
charge of  all  duties  which  mav  be  required  of 
the  officer  by  any  law  enacted  subsequently, 
applies  only  to  the  duties  properly  appertain- 
ing to  his  office  as  such,  and  not  to  new  duties 
belonging  to  a  distinct  office,  with  the  execu- 
tion of  which  he  may  be  charged.  (People  v. 
Edwards,  9  Gal.  286.) 

Cited  31  Cal.  291;  82  Cal.  148;  68  Gal.  313. 

34.  The  liability  of  the  sureties  on  the 
bond  of  an  assignee  in  insolvency  for  convert- 
ing to  the  use  of  the  estate  the  property  of 
another  than  the  insolvent  is  not  tne  same  as 
that  of  the  sureties  on  a  sherifi's  bond,  when 
the  sberiS  seises,  under  process,  the  property 
of  another  than  the  debtor.  The  duties  of 
the  assignee  are  wholly  private,  and  the  cred- 
itor and  debtor  are  alone  interested  in  the 
amount  and  sufficiency  of  his  bond.  But 
neither  the  sureties  of  such  assignee  nor  of  a 
sheria  are  liable  for  the  wrongful  seizure  or 
detention  of  property  or  money  of  another  not 
taken  under  process.  (Best  v.  Johnson,  78 
Gal.  217.) 

35.  The  collection  of  a  wharfinger  of  public 
money  arising  from  dockage,  wharfage,  etc.. 
and  his  neglect  to  pay  them  over  to  the  board 
of  harbor  commissioners,  is  a  clear  violation 
of  duty,  and  a  breach  of  the  obligation  of  his 
bond.     (People  v.  Huson,  78  Gal.  164.) 

36.  The  sureties  of  a  sheriff  are  not  liable 
for  the  penalty  imposed  upon  sheriffs  by  sec- 
tion 4179  of  the  Political  Code,  for  a  neglect 
to  levy  upon  property.  The  sureties  are 
liable  only  for  actual  damages  sustained. 
(Glascock  V.  Ashman,  62  Cal.  494.) 

Cited  79  Cal.  256. 

37.  The  sureties  on  the  bond  of  the  sheriff, 
by  the  terms  of  the  bond,  became  liable  to 
respond  in  damages  in  a  sum  not  exceeding 
the  amount  specified  therein  for  any  wrong- 
ful act  or  default  of  their  principal  in  his 
official  capacity.  (Sam  Yuen  v.  McMaan,  99 
Gal.  497.) 

38.  Plaintiff  sued  out  an  attachment  against 
K.,  and  the  sheriff  levied  it  on  certain  goods. 
Other  creditors  issued  attachments,  which 
were  levied  by  the  sheriff  on  the  same  goods. 
Plaintiff  then  dismissed  his  attachment,  and 
sued  the  sheriff  in  replevin,  claiming  that  K. 
obtained  a  portion  of  the  goods  of  plaintiff  by 
fraud.  Fnstead  of  taking  the  goods  out  of 
the  sheriff's  possession,  piaintiffmade  an  ar- 
rangement with  the  sheriff,  whereby  he 
agreed  to  sell  the  goods  and  keep  the  proceeds 
to  answer  any  judgment  plaintiff  might  ob- 
tain in  his  replevin  suit.  Sheriff  sold  the 
goods,  paid  the  money  into  court,  saying 
nothing  about  this  arrangement,  and  the 
money  was  paid  by  order  of  court  on  the 
claims  of  the  other  creditors.  The  sureties 
of  the  sheriff  had  nothing  to  do  with,  and 
gave  no  sanction  to,  the  arrangement.  Plain- 
tiff had  judgment  in  replevin.  Held,  that 
the  sureties  on  the  sheriff's  official  bond  are 
not  liable  to  plaintiff  for  the  goods  or  the 
money  received  from  the  sale,  this  agree- 
ment between  him  and  plaintiff  being  no 
part  of  the  sheriff's  official  duty;  that  the 


sheriS,  as  sticb,  had  no  legal  authority  to  sell 
these  goods  and  to  hold  the  money  on  bail- 
ment lor  plaintiff;  and  that,  in  so  far  as 
plaintiff  trusted  the  sheriff  with  the  goods, 
and  authorized  him  to  sell  them,  he  became 
the  agent  of  plaintiff,  and  must  be  looked  to 
as  such.    (Schloss  v.  White.  16  Gal.  66.) 

39.  As  it  is  no  part  of  the  official  duty  of  a 
notary  to  receive  money  from  or  for  any- 
body, his  sureties  are  not  liable  for  money 
fraudulently  obtained  and  retained  by  him. 
(Heidt  V.  Minor.  89  Cal.  116.) 

40.  Where  a  notarv  public,  who  was  also  a 
real-estate  agent  and  engaged  in  negotiating 
loans,  by  false  representations  procured 
money  upon  foi^^ed  mortgages,  to  which  be 
had  appended  bis  certificate  of  acknowledg- 
ment, and  then  fraudulently  retained  the 
money,  his  sureties  are  liable  only  for  the 
loss  occasioned  by  reason  of  his  certificates  of 
the  due  acknowledgment  of  the  mortgages, 
and  not  for  the  amount  of  the  money  loaned 
and  fraudulently  retained  by  him,  (Heidt 
V.  Minor,  89  Cal.  116.) 

41.  In  an  action  for  damages  against  the 
sureties  of  a  notary  for  the  fraudulent  act  of 
the  notary  in  attaching  to  counterfeit  mort- 
gages certificates  of  their  due  acknowledg- 
ment, upon  the  faith  of  which  the  mort^igee 
loaned  a  sum  of  money,  the  measure  of  dam- 
ages is  the  value  of  the  mortgages  if  they  had 
been  valid,  to  be  determined  in  view  of  the 
value  of  the  property  apparently  mortgaged. 
(Heidt  V.  Minor,  89  Gal.  116.) 

42.  The  bond  of  the  city  assessor  and  clerk 
of  the  city  of  San  Jose  was  conditioned  that 
he  should  well  and  truly  and  faithfully  per^ 
form  the  duties  of  the  office  according  to  the 
laws  and  ordinances  and  regulations  passed 
and  approved  by  the  mayor  and  common 
council  of  the  city.  No  law,  ordinance,  or 
regulation  was  passed  by  the  mayor  and  com* 
mon  council  authorizing  the  assessor  and 
clerk  to  collect  taxes.  Held,  that  the  sureties 
on  the  bond  are  not  liable  for  a  failure  of  the 
officer  to  pay  over  taxes  collected  by  him,  and 
that  section  3820  of  the  Political  Code,  im- 

Sosing  a  duty  on  assessors  to  collect  taxes  un- 
er  certain  circumstances,  does  not  extend  the 
liability  of  the  sureties.  (City  of  San  Jose  v. 
Welch,  65  Cal.  358.) 

43.  Money  paid  to  the  tax-collector  of  the 
city  and  county  of  San  Francisco,  by  a  claim- 
ant of  outside  lands,  in  satisfaction  of  an  as- 
sessment levied  thereon  in  pursuance  of  order 
No.  8(X)  of  the  board  of  supervisors  of  the  city 
and  county,  is  received  by  the  tax-collector 
in  his  official  capacity,  and  the  sureties  on  his 
official  bond  are  liable  for  his  default  in  not 
returning  the  money  to  the  claimant  upon  a 
demand  made  after  a  judicial  determination 
that  the  claimant  was  not  entitled  to  the 
land.     (Lawrence  v.  Doolan,  68  Cal.  809. ) 

44.  Section  13  of  the  act  of  March  SO,  1874, 
amending  the  act  of  March  27, 1868,  incorpo- 
rating the  town  of  Kedwood  City,  and  provid- 
ing that  the  marshal  thereof  shall  be  ex  officio 
tax-collector,  and,  as  such,  shall  be  vested 
with  the  same  power  and  authority  conferred 
on  tax-collectors  of  state  and  county  taxes, 
adds  new  duties  to  the  office  of  marshal,  but 
does  not  create  a  new  office ;  and  for  a  default 
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of  sach  o£Bcer  as  eoUector  of  taxes,  the  snre- 
tiea  on  bis  official  bond  as  marebal  are  liable. 
(Town  of  Bedwood  City  t.  Grimmenstein,  68 
Cal.  612.) 

45.  Under  the  proyisions  of  the  C!ounty 
Gk>vemment  Act  and  Political  Code,  if  the 
same  person  is  both  treasurer  and  tax-col- 
lector, and  he  settles  his  accounts  as  tax- 
collector  with  the  auditor,  and  receives  a  cer- 
tificate stating  the  amount  due  from  him  as 
tax-collector,  which  certificate  is  afterwards 
found  in  the  treasury,  the  j)resumption  is  that 
the  money  was  deposited  m  the  treasury  with 
the  certificate,  and,  in  the  absence  of  evidence 
as  to  when  a  defalcation  occurred,  that  it  oc- 
curred after  the  money  was  so  dei>0Bited ;  and 
the  sureties  of  the  treasurer  are  liable. 
(Butte  County  v.  Morgan,  76  Cal.  1.) 

Cited  76  Cal.  607. 

46.  If  a  county  treasurer  receipts  to  per- 
sons who  owe  the  state  for  land,  without  re- 
ceiving the  money,  but  with  an  understand- 
ing that  such  persons  will  pay  him  the  money 
when  he  requires  it  to  make  a  settlement, 
and  the  treasurer  soon  after  dies,  and  such 
persons  pay  the  money  to  his  successor  in 
office,  who  credits  it  to  the  account  of  the  de- 
ceased, the  treasurer's  bondsman  cannot  be 
holden  for  the  muney,  for  the  payment  to  the 
successor  in  office  is  a  liquidation  of  the  de- 
mand.    (People  T.  Jacob,  49  Cal.  540.) 

47.  The  sureties  upon  the  official  bond  of  a 
county  treasurer  are  not  responsible  for  a  loss 
resulting  from  the  payment  of  a  genuine 
auditor's  warrant  in  due  form,  without  no- 
tice, actual  or  constructive,  of  any  fraud  or  in- 
firmity in  the  claim  upon  which  the  warrant 
was  based.  (Los  Angeles  t.  Lankershim, 
100  Cal.  626.) 

48.  "Where  the  treasurer  of  the  city  and 
county  of  San  Francisco,  in  violation  of  bis 
official  duty,  paid  a  warrant  illegally  pre- 
sented by  the  owner  of  a  lot  taken  for  the 
improvement  of  Dupont  street  under  the  act 
approved  March  23, 1876,  after  another  war- 
rant payable  to  the  owner  or  owners  of  the 
same  lot  bad  been  substituted  therefor  by 
the  street  commissioners,  upon  discovery  that 
another  person  owned  a  leasehold  interest  in 
the  lot,  and  such  payment  was  made  out  of 
money  which  the  treasurer  had  set  apart  for 

layment  of  the  substituted  warrant,  such  il- 
egal  payment  was  a  misappropriation  of  the 
fund  so  set  apart,  for  which  the  sureties  on 
his  official  bond  for  the  term  in  which  the 
payment  was  made  are  liable  to  the  owner  of 
the  leasehold  interest  for  any  deficiency  in 
payment  therefor  caused  by  exhaustion  of 
the  street  fund.  (Friet  v.  De  la  Montanya, 
85  Cal.  148.) 
Cited  5  Wash.  566. 

49.  The  fact  that  the  street  fund  was  ex- 
hausted during  the  second  term  of  the  treas- 
urer does  not  relieve  the  sureties  on  his  offi- 
cial bond  from  liability  for  misappropriation 
of  the  fund  specially  appropriated  to  the  pay- 
ment of  such  substituted  warrant  during  the 
first  term,  it  not  appearing  that  the  amount 
was  made  good  by  the  treasurer,  or  that  there 
was  any  misappropriation  of  funds  during  the 
second  term  for  which  his  sureties  for  that 


fi 


term  could  be  made  liable.  (Piiet  y.  De  U 
Montanya,  86  Cal.  148.) 
_  50.  The  sureties  of  a  county  treasurer  are 
liable  for  public  money  received  by  him  as 
treasurer  after  the  expiration  of  his  term,  so 
lone  as  he  remains  in  possession  of  the  office, 
ana  until  he  delivers  it  over  to  his  successor. 
(Placer 'County  v.  Dickerson,  45  Cal.  12.) 
Cited  67  Cal.  610;  5  Wash.  665. 

Treasurer's  sureties,  liability  not  lessened 
by  what  irregularity.   See  Clenc  of  Court,  8. 

51.  Where  the  same  person  is  elected  and 
acts  as  county  treasurer  during  three  suc- 
cessive terms,  and  it  is  afterward  discovered 
that  money  deposited  with  him  had  been 
misappropriated,  it  will  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  this 
misappropriation  took  place  at  the  end  of  his 
last  term,  and  the  sureties  on  his  last  official 
bond  are  liable  therefor.  (Heppe  v.  Johnson, 
73  Cal.  265.) 

Liability  of,  where  officer  elected  to  new 
term.    Seie  Bonds,  107. 

62.  In  the  fall  of  1857,  L.  was  elected  treas- 
urer of  Butte  county  for  two  years,  and  en- 
tered upon  the  duties  of  his  office  in  October 
of  that  year,  giving  a  bond,  with  sureties,  for 
the  performance  of  his  duties  daring  the  pe- 
riod for  which  he  was  elected,  and  until  the 
election  and  qualification  of  his  successor. 
In  1869,  the  legislature  extended  his  term  to 
the  first  Monday  in  January,  1860.  Held, 
that  the  sureties  are  not  responsible  for  the 
official  conduct  of  the  treasurer  during  the 
time  for  which  the  term  was  extended ;  that 
the  l^slature  had  no  power  to  extend  their 
liability  beyond  the  precise  terms  of  their 
contract.  (Brown  v.Xattimore,  17  Cal.  93.) 
Cited  64  Cal.  228 ;  6  Wash.  564,  et  seq. 

63.  The  provision  inserted  in  such  bond, 
making  sureties  liable  for  the  discharge  of 
official  duties  imposed  by  law  subsequently 
to  the  execution  of  the  bond,  only  applies  to 
such  duties  as  may  be  required  to  he  per- 
formed during  the  period  of  liability  fixed  by 
the  bond,  and  does  not  authorize  an  exten- 
sion of  that  period.  (Brown  v.  Lattimore, 
17  Cal.  93.) 

54.  Sureties  on  bond  given  by  deputy  for 
faithful  performance  are  only  liable  for  the 
acts  of  the  deputy  during  the  term  of  the 
principal  officer  for  which  the  appointment 
was  made,  and  the  fact  that  the  breach  oc- 
curred during  such  term  must  be  alleged  in 
the  complaint.  (Hubert  v.  Mendheim,  64 
Cal.  213.) 
Cited  67  Cal.  508;  6  Wash.  656. 

Surveyor  general,  sureties  of  not  liable  for 
acts  as  collector.    See  Bonds,  105. 

Superintendent  of  streets,  liability  of  sure- 
ties for  neglect.     See  Streets,  62. 

Mail  contractor,  sureties  of,  liability  on 
absconding  of.    See  Mail  Contracts. 

Approval  by  wrong  officer  does  not  affect 
liabihty.    See  Bonds,  92. 

Wharfinger's  bond,  liability  on.  See  Har- 
bor Commissioners,  16. 

d.  Where  Blanks  Filled  Without  Authority; 

Rule  that  Surety  is  Favored ;  Void  Bonds. 

56.  A  surety  who  signs  a  bond  with  the 
expectation  and  understanding  that  his  prin- 
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cijpala  were  Becking  to  obtain  a  charter  party 
of  a  steamer  and  expected  to  charter  one  from 
the  managing  owner  thereof,  who  was  known 
to  all  the  parties  as  such  owner,  is  estopped, 
as  against  such  owner  who  receives  the  bond 
in  good  faith,  without  knowledge  or  reason 
to  suspect  that  it  was  not  properly  executed, 
to  deny  that  the  bond  was  a  valid  msthiment 
because  the  blanks  for  the  names  of  the 
steamer  and  the  managing  owner  were  not 
filled  up  when  he  executed  it,  but  were  filled 
in  by  bis  principals  without  express  author- 
ity.   (Dolbeer  v.  Livingston,  100  Cal.  617.) 

66.  Sureties  are  favored  in  the  law.  (Peo- 
ple v.  Buster,  11  Cal.  215.) 

Void  bond,  liability  of  sureties  on.  See 
Attachments,  II,  7. 

Void  bond,  surety  not  eetopped.  See  Me- 
chanics' Liens,  422. 

Liability  on  bond  not  a  statutory  bond. 
See  Appeals,  V,  6,  k,  B. 

2.  Judgment  Against  Principal,  Effect  of  on  Sursty. 

67.  Where  the  surety  undertakes  that  his 
principal  shall  pay  any  judgment  to  be  ren- 
deredj  etc.,  the  judgment  against  the  prin- 
cipal IS  conclusive  against  the  surety.  (Pico 
V.  Webster,  14  Cal.  m) 

68.  In  suit  in  the  district  court,  on  a  bond 
given  in  the  court  of  sessions  for  the  appear- 
ance there  of  a  party  indicted  for  misde- 
meanor, the  court  of  sessions  baying  declared 
the  bjnd  forfeited  for  nonappearance,  the 
sureties  cannot  defend  on  the  ground  that 
the  judgment  of  forfeitu.-e  was  erroneous. 
That  juagment  cannot  be  thus  revised.  (Peo- 
ple v.  Wolf,  16  Cal.  386.) 

Cited  18  Cal.  499;  37  Cal.  273;  6  Utah,  173. 

69.  Sureties  on  a  bond,  given  by  the  party 
in  the  original  suit,  to  perform  any  decree 
that  might  be  rendered  therein,  stand  in  no 
better  position.  They  are  not  parties  to  said 
auit^  but  are  bound  aosolutely  by  the  decree, 
subject  to  the  single  exception,  that,  if  the 
decree  be  procured  by  collusion  between 
plaintifi,  their  principal,  and  the  defendant, 
they  are  not  bound.  (Riddle  v.  Baker,  13 
Cal.  296.) 

Cited  14  Cal.  204 ;  38  Cal.  601 ;  11  Nev.  74. 

60.  In  the  case  of  official  bonds,  the  sureties 
undertake,  in  general  terms,  that  the  princi- 
pal will  perform  his  official  duties ;  and  a  judg- 
ment against  the  officer,  in  a  suit  to  which 
they  were  not  parties,  is  not  evidence  i^ainst 
them.    (Pico  t.  Webster,  14  Cal.  202.) 

61.  As  a  general  rule,  sureties  upon  official 
bonds  are  not  concluded  by  a  decree  or  judg- 
ment against  their  principal,  unless  they 
have  tiad  their  day  in  court,  or  an  opportu- 
nity to  be  heard  in  their  defense ;  but  admin- 
istration bonds  form  an  exception  to  this 
general  rule.     (Irwin  v.  Backus,  26  Cal.  214.) 

62.  That  the  sureties  had  notice  of  the  suit 
against  the  principal  amounts  to  nothing, 
unless  it  was  notice  according  to  the  statute, 
or  unless  they  appear  voluntarily  as  parties 
to  the  record.  (Pico  v.  Webster,  14  Cal.  202. ) 
Cited  7  Nev.  173. 

63.  In  an  action  against  the  sureties  on  an 
administrator's  bond  for  a  breach  of  the  bond 
by  the  principal,  the  proceedings  taken  in  the 


probate  court  in  passing  on  an  account  len- 
dered  bv  the  administrator,  and  a  decree 
rendered  therein  directing  the  administrator 
to  pay  over  a  sum  found  remaining  in  hia 
hands,  are  admissible  in  evidence  against  the 
sureties,  although  the  sureties  were  not  par- 
ties to  the  same.  (Irwin  v.  Backus,  25  Cal. 
214.) 
Cited 32 Cal.  120-123, 130t  38  Cal. 601;  66 Cal. 

565:  60  Cal.  600;  91  Cal.  635;  7  Nev.  173; 

20  (Jr.  77;  distinguished  32  Cal.  153;  33  Cal. 

170. 

64.  Such  decree  is  equally  conclusive  upon 
the  administrator  and  bis  sureties ;  and  upon 
the  refusal  of  the  administrator  to  obey  the 
same,  the  liability  of  the  sureties  attaches, 
and  they  cannot  go  behind  the  decree  to  in- 
quire into  the  merits  of  the  matter  therein 
passed  on.    (Irwin  v.  Backus,  26  Cal.  214.) 

66.  The  sureties  may  show  in  defense  either 
that  the  bond  was  not  made,  or  that  the  de- 
cree was  not  made,  or  that  the  same  has  been 
obeyed,  or  that  the  same  was  obtained  by 
fraud  or  collusion.  (Irwin  v.  Backus,  26  Cal. 
214.) 

Judgment,  sureties  whether  bound  by.  See 
Judgments,  X,  10,  g;  Sheriffs,  183, 184. 

Surety  of  administrator  is  concluded  by  de- 
cree of  distribution.  See  Estates  of  Deceased 
Persons,  678. 

Defense  of  indemnity  to  principal,  judg- 
ment on,  conclusiveneBa  of.  Bee  Judgments, 
349. 

Bevival  of  judgment  i^ainst  sureties.  Sea 
Appeals,  794. 

Surety  on  replevin  bond,  right  of  appeal. 
See  Appeals,  SW. 

Application  of  doctrine  of  law  of  the  case 
to  sureties.    See  Law  of  the  Case,  VI. 

8.  Actiont  Against  Sureties. 
a.  When  Lie. 

66.  An  action  will  not  lie  against  the  sure- 
ties  on  the  bond  of  the  guardian  of  an  infant 
until  the  account  of  the  guardian  has  been 
settled  by  the  probate  court.  (Grafl  v.  Mes- 
mer,  62  Cal.  636.) 

67.  Where  an  administrator  dies  without 
rendering  an  account,  jurisdiction  to  compel 
an  accounting  vests  in  the  appropriate  court 
of  equity ;  and  it  would  seem  that  the  adjust- 
ment of  the  account  by  that  court  is  a  prere- 
quisite to  an  action  against  the  sureties. 
(Chaquette  v.  Ortet,  60  Cal.  694.) 

Cited  66  Cal.  230,  674;  67  Cal.  84. 

Actions  on  injunction  bond,  when  lie.  See 
ante,  20. 

b.  Demand. 

68.  Where  demand  is  necessary  to  fix  lia- 
bility of  sureties  to  an  undertaking,  it  is  part 
of  the  contract,  and  must  be  made  before  the 
commencement  of  an  action  for  the  breach  of 
the  undertaking,  and  averred  in  the  com- 
plaint. It  cannot  be  made  after  the  com- 
mencement of  the  action  except  as  the  buds 
of  a  new  action.  (Morgan  t.  Mensies,  65  CaU 
243.) 

Cited  78  Cal.  446;  12  Mont.  13. 

60.  It  is  not  necessary  to  all^e  or  prove 
demand  upon  principal,  in  order  to  main- 
tain an  action  against  the  sureties  on  a  bond 
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giyen  for  the  porpoee  of  taking  posaeesion  of 
property  aongiit  to  be  condemned  for  public 
use,  under  section  1254  of  the  Code  of  Civil 
Procedure,  alUioiigh  the  promiae  of  the  bond 
ia  that  the  plaintiS  in  the  condemnation  pro- 
ceedings will  pay  all  such  damages  or  com- 
pensation as  may  be  awarded  to  the  defend- 
ants, or  either  of  them.  (Cobum  y.  Brooks, 
78  Cal,  443.) 
Cited  98  Cal.  43;  12  Mont.  13. 

c.  Pleading;  "Venue. 

Actions  against  sheriff  and  bondsmen, 
joinder  of.  See  Joinder  and  Severance  of 
Actions,  I,  2,  h. 

Misjoinder,  comi>Iaint  against  sureties  ask- 
ing to  have  security  applied  to  debt.  See 
Bail,  IX,  3,  a. 

Complaint  in  action  against  sureties,  when 
defective.    See  Attachments,  67. 

70.  In  an  action  upon  an  undertaking  con- 
ditioned for  the  payment  of  any  judgment 
which  a  plaintiS  in  an  attachment  suit  shall 
recover,  the  judgment  is  sufficiently  pleaded 
by  an  averment  that  it  was  recovered,  en- 
tered, and  docketed.  (McCutcheon  v.  Wes- 
ton, 65  Cal,  37.) 

71.  An  allegation  in  a  complaint,  in  an  ac- 
tion against  the  sureties  upon  an  undertaking 
on  appeal  from  the  judgment  of  a  justice's 
court,  that  the  defendant  in  the  action  in  that 
court  "appealed  to  the  superior  court"  from 
the  judgment  is  a  sufficient  averment  of  the 
ultimate  fact  that  the  appeal  was  taken.  The 
several  acts  performed  m  taking  the  appeal 
are  probative  facts,  and  should  not  be  alleged. 
(Moffat  V.  Greenwalt,  90  Cal.  368.) 

72.  In  suit  on  a  statutory  undertaking  given 
to  release  property  attached,  and  reciting  the 
fact  of  a  levy  of  the  writ,  the  complaint  need 
not  aver  or  set  out  the  facta  which  authorised 
the  lading  of  the  attachment.  The  recital  of 
the  levy  estops  defendants  from  denying  it, 
and  the  levy  ia  sufficient  without  averment 
of  the  previous  proceedings.  (McMillan  v. 
Dana,  18  Cal.  339.) 

73.  Where  defendant  in  attachment  applies 
to  the  court  under  sections  136  and  137  of  the 
Practice  Act  for  a  diacharge  of  the  attach- 
ment, and  an  undertaking  is  executed  byD. 
&  B.,  reciting  the  fact  of  the  attachment,  and 
that,  "in  consideration  of  the  premises,  and  in 
consideration  of  the  release  from  the  attach- 
ment of  the  property  attached  as  above  men- 
tioned," they  undertake  to  pay  whatever 
judgment  plaintifi  may  recover,  etc.,  and  the 
court  makes  an  order  discharging  the  writ 
and  releasing  the  property.  Held,  in  suit 
against  the  sureties  on  the  undertaking  that 
the  complaint  need  not  aver  that  the  prop- 
erty was  actually  released  and  delivered  to 
the  defendant;  that,  as  the  consideration  for 
the  undertaking  was  the  release  of  the  prop- 
erty, and  as  the  complaint  avers  such  release, 
in  consequence  and  in  consideration  of  the 
undertaking,  by  order  of  the  court,  which  is 
set  out,  the  actual  release  and  redelivery  of 
the  property  to  defendant  is  immaterial,  the 
plaintiff  having  no  claim  on  it  after  the  un- 
dertaking was  given  and  the  order  of  release 
made.  (McMillan  v.  Dana,  18  Cal.  339.) 
Cited  2  Nev.  152;  6  Utah,  173. 


74.  In  action  against  sureties  on  official 
bond  of  sheriff  as  ex  officio  tax-collector,  an 
averment  in  the  answer  of  the  sureties,  that 
the  undersheriff  collected  and  receipted  for 
the  taxes  without  right  or  authority  of  law, 
is  the  statement  of  a  mere  conclusion  of  law. 
The  admission  that  the  undersheriff  received 
them  is  not  contravened  or  qualified  by  a 
denial  that  the  tax-collector  received  them, 
or  withheld  the  taxes  collected  by  him  from 
the  treasury  of  the  county,  there  being  no 
averment  that  he  paid  over,  or  denial  that  he 
withheld,  the  money  collected  by  the  under- 
sheriff.    (People  V.  Otto,  77  Cal.  45.) 

Demand,  pleading.    See  ante,  IV,  3,  b. 

Motion  for  change  of  venue  where  several 
sureties  on  bond  are  sued.  See  Venue,  II, 
7,  b. 

d.  Parties. 

Sheriff's  sureties  as  parties.  See  Sheriffs, 
138, 139. 

Principal  and  surety,  actions  against.  See 
Statute  of  Limitations,  VI,  4, 1. 

Parties  in  actions  against  sureties  of  sheriff. 
See  Sheriffs,  IV,  3,  t. 

76.  One  or  more  of  sureties  jointly  and 
severally  liable  on  official  bond  may  be  joined 
as  defendants  in  an  action  on  the  bond,  at  the 
election  of  the  plaintiff,  under  section  383  of 
the  Code  of  Civil  Procedure.  (Heppe  v. 
Johnson,  73  Cal.  265.) 

76.  In  an  action  on  a  bond,  the  personal 
representative  of  a  deceased  obligor  may  be 
joined  as  a  defendant  with  the  surviving  co- 
obligora,  after  the  claim  on  which  the  action 
is  founded  has  been  presented  to  and  dis- 
allowed by  him.  (Lawrence  v.  Doolan,  68 
Cal.  309.) 

77.  The  statute  makes  official  bonds  joint 
and  several,  and  the  administrator  of  a  de- 
ceased officer  need  qot  be  joined  in  suit 
against  the  sureties  on  such  bonds.  (People 
V.  Jenkins,  17  Cal.  500.) 

78.  When  administrator  gives  two  bonds, 
one  when  letters  are  issued,  and  the  other 
when  real  estate  is  about  to  be  sold,  and  the 
condition  of  each  of  the  two  bonds  is  the 
same,  and  the  burden  of  the  sureties  in  each 
is  the  same,  the  sureties  on  the  two  bonds, 
in  an  action  on  them,  may  be  made  joint  de- 
fendants in  the  same  action.  (Powell  v. 
Powell,  48  Cal.  235.) 

Cited  65  Cal.  387. 

e.  Evidence  and  Variance. 

79.  In  an  action  against  the  sureties  upon 
an  official  bond,  to  recx>ver  money  received 
by  the  officer  in  his  official  capacity,  which 
he  neglected  to  i>ay  to  the  estate,  as  his 
official  duty  required,  where  the  plaintiff  in- 
troduced account-books  required  to  be  kept 
by  the  secretary  of  the  board,  of  wh.oh  the 
officer  was  a  member,  for  the  purpose  of 
showing  that  he  had  not  paid  the  money  as 
required,  because  the  bo<^8  did  not  contain 
any  account  of  such  payment,  which  they 
should  have  contained  if  such  payment  bad 
been  made,  the  defendants  may  show  that 
the  books  were  incorrectly  kept,  and  that 
there  were  many  other  omisaiona  therein 
which  were  false  and  fraudulent,  for  the  pur- 
pose of  discrediting  the  books  as  evidence. 
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(People    ex  lel.   Board   of    State    Harbor 
Commra.  v.  Fairfield.  90  Cal.  186.) 

80.  In  an  action  upon  a  joint  and  several 
bond  conditioned  for  the  laithful  perform- 
ance of  a  building  contract,  the  building  con- 
tract  referred  to  in  the  bond  is  admiesible  in 
evidence  against  the  sureties.  (Kurtz  t.  For- 
quer,  94  Cal.  91.) 

81.  The  receipts  of  a  county  treasurer  given 
to  a  tax  collector  for  public  money,  after  the 
expiration  of  his  term,  but  before  he  has  de- 
livered possession  of  the  office  to  his  snc- 
cossor,  are  prima  facie  evidence  to  charge  the 
sureties  on  nis  official  bond.  (Placer  CJounty 
T.  Dickerson,  46  Cal.  12.) 

Cited  78  Cal.  158 ;  6  Wash.  666. 

82.  Receipts  signed  by  an  officer  showing 
bis  collection  of  public  moneys  are  admissible 
as  prima  facie  evidence  to  charge  the  sure- 
ties on  his  official  bond.  (People  v.  Huson, 
78  Cal.  164.) 

83.  The  admission  of  the  receipt  of  mone^ 
by  the  principal  in  an  official  bond  is  evi- 
dence against  his  sureties.  (Butte  County 
y.  Morgan,  76  Cal.  1.) 

84.  Where  the  complaint  in  an  action  upon 
a  joint  and  several  bond  averred  the  execu- 
tion of  the  bond  by  the  principals  and  sure- 
ties named  therein,  bat  an  exhibit  of  the 
bond  attached  to  the  complaint,  and  made 
part  thereof,  shows  the  omission  of  the  prin- 
ci  pals  to  sign  the  bond,  and  corresponds  to 
the  bond  given  in  evidence,  and  the  case  was 
fully  tried  upon  its  merits,  the  variance  be- 
tween the  allegation  and  the  evidence  is  not 
BO  material  as  to  justify  a  reversal  of  a  judg- 
ment against  the  sureties,  although  the  com- 
plaint might  have  been  successfully  assailed 
b}'  a  special  demurrer  upon  the  ground  of  am- 
biguity.   (Kurtz  V.  Forquer,  94  Cal.  91.) 

f.  Estoppel  from  Bond ;  Recitals  in.  Conclu- 
siveness. 

85.  Where  the  bond  of  an  executor  recites 
that  by  an  order  of  the  probate  court  duly 
made  and  entered,  the  executor  was  ap- 
pointed as  such,  the  sureties  upon  the  bond 
are  estopped  from  denying  that  the  order  ap- 
pointing the  executor  was  duly  made  and  en- 
tered.   (Moore  V.  Earl,  91  Cal.  632.) 

86.  In  suit  upon  the  official  bond  of  county 
assessor,  who  nad  received  a  certificate  of 
election,  g^ven  bond,  and  entered  upon  his 
duties,  neither  the  principal  nor  the  sureties 
can  deny  the  official  character  of  the  assessor. 
They  are  estopped  by  the  bond.  (People  v. 
Jenkins,  17  Cal.  600.) 

Cited  78  Cal.  167;  91  Cal.  636;  6  Nev.  370. 

87.  Sureties  on  official  bond  of  wharfinger, 
which  recites  his  appointment  by  the  state 
harbor  commissioners,  are  estoppied  to  deny 
the  fact  of  such  appointment.  (People  y. 
Huson,  78  Cal.  164.) 

88.  The  recitals  in  statutory  undertakings 
given  to  release  attachment  nave  the  same 
effect  and  are  to  be  construed  in  the  same 
way  as  bonds  making  the  same  recitals,  and 
are  concluaive  of  the  facts  stated.  (McMil- 
lan V.  Dana.  18  Cal.  339.) 

Cited  67  Cal.  169. 

89.  The  sureties  on  a  statutory  undertakiiig 


given  to  release  property  attached,  reciting 
the  fact  of  the  levy,  the  release  of  the  prop- 
erty, and  promises  to  pay  the  judgment,  etc., 
cannot,  when  sued  on  the  undertaking,  ques- 
tion either  the  fact  of  the  levy  or  whether 
the  property  was  subject  to  it.  (McMillan 
V.  Dana,  18  Cal.  339.) 

90.  Whether  these  rules  as  to  the  effect  of 
statutory  undertakin|8  would  be  different  if 
the  undertakings  varied  from  the  statute  in 
merely  formal  matters,  query?  (McMillan  y. 
Dana,  18  Cal.  339.) 

Insufficient  justification  or  failoie  to  jus- 
tify.   See  ante,  II. 

g.  Judgment. 

91.  The  judgment  in  an  action  on  a  bond, 
where  the  representatives  of  a  deceased 
obligor  are  joined,  if  against  the  personal 
representative,  must  provide  that  it  be  paid 
by  him  in  duo  course  of  administration. 
(Lawrence  v.  Doolan,  68  Cal.  809.) 

Cited  1  N.  Dak.  471. 

92.  A  judgment  in  an  action  against  the 
sureties  on  an  official  bond,  for  a  dfefalcation 
of  the  principal,  should  first  fix  the  amount 
of  the  defalcation,  and  then  proceed  with  a 
separate  judgment  against  each  of  the  sure- 
ties for  the  full  amount  for  which  he  made 
himself  liable  in  the  bond  and  costs,  and  then 
close  with  a  proviso  that  each  judgment  shall 
be  satisfied  oy  the  collection  or  payment  of 
the  amount  of  the  defalcation  and  costs. 
(People  y.  Rooney^  Cal.  642,  cited  73  CaL 
270,  9  Mont.  442;  Heppe  y.  Johnson,  73  CaL 
266.) 

Gold  coin  judgment  against.  See  Judg- 
ments, 49. 

Form  of  judgment  on  official  bond.  See 
Bonds,  136. 

4.  Right  of  Obligtt  io  SeeuritiM  Oina  to  Surotjr. 

03.  If  surety  has  a  counter  bond  or  secur- 
ity from  the  principal  debtor,  the  creditor 
will  be  entitled  to  the  benefit  of  it,  and 
may,  in  equity,  subject  such  security  to  the 
satisfaction  of  his  debt,  so  far  as  it  can  be 
done  without  trenching  upon  the  rights  of 
the  surety  himself.  (Van  (3rden  v.  Durham, 
SffCal.  m.) 

94.  Where  D.,  as  surety  for  H.,  executed  a 
mortgage  on  his  lands  to  secure  the  payment 
of  notes  executed  by  H.  alone,  the  mortgage 
containing  no  covenant  on  the  part  of  D.  to 
pay  said  notes,  but  on  the  contrary,  expressly 
providing  that  D.  should  not  incur  any  per- 
sonal cost  or  liability,  and  afterward  took  a 
mortgage  or  conveyance  of  other  property 
from  H  .,  the  principal,  to  indemnify  him- 
self against  any  loss  he  might  sustain  by  rea- 
son ofhis  mortgage  to  secure  said  notes  of  H., 
held  (1),  that  ^e  holders  of  the  notes  might 
subject  the  premises  mortgaged  by  D.  to  the 
payment  of  the  notes,  or  (2),  that  they  might 
abandon  the  mortgagee  and  subject  the  said 
property  of  the  principal  in  the  hands  of  D. 
to  the  payment  of  the  note's,  or  (3),  that  they 
might  nave  the  property  mortgaged  to  secure 
the  notes  sold,  the  proceeds  applied  to  their 
satisfaction,  and  if  any  balance  remained, 
subject  the  surplus  of  any  property  of  H.,  the 
principal,  in  tne  hands  of  D.,  that  might 
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remain  after  folly  compenaatiiiK  D.  for  any 
loss  or  damajge  resulting  to  him  oy  leaaon  of 
tfae  appropriation  of  the  property  mortgaged 
by  him,  to  the  satisfaction  oi  the  notes  of  B., 
but  (4).  tliat  the  holders  of  the  notes  are  not 
entitled  to  appropriate  both  the  property 
mortaaged  to  secure  the  notes  and  that  con- 
veyed or  mortgaged  by  the  principal,  H.,  to 
the  surety,  D.,  for  the  indemnity  of  the  lat- 
ter.   (Van  Orden  t.  Durham,  35  Cal.  186. ) 

95.  The  limit  of  the  liability  of  D.,  in  the 
case  stated,  is  his  own  property  mortgaged, 
together  with  any  surplus  remaining  in  his 
hands  from  the  securities  received  bynim  for 
his  own  indemnity,  after  fully  indemnifying 
himself  out  of  the  latter  for  the  damage  re- 
sulting from  the  mortgage  of  his  own  prop- 
erly to  secure  the  notes  of  H.  (Van  (Jrden 
V.  I)urham,  35  Cal.  136.) 

90.  D.  should  not  be  personally  charged 
with  costs  in  this  action  to  foreclose  the 
mortgage,  and  subject  the  securities  in  his 
hands  to  the  pajonent  of  the  notes,  unless  he 
either  made  an  unsuccessful  defense  against 
the  foreclosure  of  bis  own  mortgage,  or  un- 
less some  surplus  of  the  securities  beyond 
the  property  mortgaged  is  found  in  his  hands 
subject  to  be  applied  to  the  payment  of  the 
notes;  nor  should  the  mortgaged  lands  be 
charged  with  the  costs  of  any  unsuccessful 
attempt  to  obtain  more  than  the  rights  of  the 
noteholders  justified  under  D's  mortgage. 
(Van  Orden  v.  Durham,  36  Cal.  136.) 

97.  Where  money  or  property  is  deposited 
by  a  surety,  on  a  recognisance  in  a  criminiJ 
case,  with  a  trustee,  to  secure  his  cosureties 
on  the  recognizance,  the  people  have  no  claim 
on  the  money  or  property  in  case  the  recog- 
nizance is  forfeited,  nor  does  the  money  stand 
in  place  of  a  recognizance.  (Skidmore  v. 
Taylor,  29  Cal.  619.) 

98.  In  such  case,  if  the  cosureties  consent 
that  the  trustee  holding  the  monev  and 
property  deliver  it  to  the  surety  wno  de- 
posited it,  he  cannot  justify  a  refusal  on  the 
ground  that  a  judgment  has  been  recovered 
against  the  sureties  on  the  recognizance. 
(Skidmore  t.  Taylor,  29  Cal.  619.) 

5.  Exoatratioa  of  Surtty. 
a.  Change  or  Amendment  of  Bond. 

99.  If,  after  part  of  the  sureties  on  an  offi- 
cial bond  sign  the  same,  the  penal  sum  is 
changed,  and,  as  changed,  it  is  approved  and 
filed  for  record,  the  sureties  who  sign  before 
the  change  are  not  liable.  (People  v.  Knee- 
land,  81  Cal.  288.) 

100.  If,  after  an  official  bond  has  been  exe- 
cuted by  a  part  of  the  sureties,  the  penal  sum 
is  changed,  and,  as  changed,  it  is  executed  by 
other  sureties,  the  sureties  signing  after  the 
change  are  not  liable  in  an  action  brought  on 
the  Mnd  as  it  was  before  the  change.  (Peo- 
ple V.  Kneeland,  31  Cal.  288.) 

Liability  on  substitution  of  bond.  See 
Guardian  and  Ward,  28. 

b.  Forbearance;  Failure  to  Sue  or  to  Present 
Claim  Against  Estate. 

101.  Failure  of  holder  of  note  to  sue  when 
requested  by  surety  does  not  operate  to  dis- 


cbarge the  liability  of  the  latter.    (Hartman 
Y.  Burlingame,  9  Cal.  567.) 
Cited  24  Cal.  166;  77  Cal.  60;  4  Mont.  498, 
496;  8  Or.  250. 

102.  If  the  surety  desires  to  protect  him* 
self,  he  must  pay  the  debt  and  proceed 
against  the  principal,  or  apply  to  a  court  of 
equity  to  compel  the  holder  to  proceed  against 
the  principal.  (Hartman  t.  Burlingame,  9 
Cal.  567.) 

Cited  26  Cal.  643. 

103.  Where  a  promissory  note  is  executed 
jointly  by  two  persons,  and  one  of  them  is 
surety  for  the  other,  and  at  a  time  when  the 
principal  on  the  note  is  solvent  the  surety 
makes  demand  on  the  creditor  to  proceed  at 
once  and  collect  the  debt  from  Uie  principal, 
and  the  creditor  fails  to  sue  the  principal, 
who  afterward  becomes  insolvent,  the  surety 
is  not  there^  released  from  his  liabili^  on 
the  note.  (Dane  v.  Corduan,  24  Cal.  167.) 
Cited  26  Cal.  643 ;  32  Cal.  577 ;  34  Cal.  281 ;  42 

Cal.  500,  607;  77  Cal.  477;  87  Cal.  618;  4 
Mont.  493,  494. 

104.  A  and  B  executed  a  joint  mromissory 
note  to  0;  B  was  surety  for  A.  B  brought 
an  action  against  C,  after  the  maturity  of  the 
note,  to  compel  him  at  once  to  proceed  and 
collect  the  amount  due  on  the  note  from  A, 
the  principal,  and  obtained  a  decree  requiring 
C  to  commence  legal  proceedings  against  A 
for  the  collection  of  the  note,  upon  B's  ten- 
dering to  him  a  sufficient  amount  to  pay  rea- 
sonable costs  and  expenses,  or  be  forever  de- 
barred from  collecting  the  same  from  B.  B 
deposited  with  the  clerk  and  sheriS  a  suffi- 
cient amount  to  pav  their  costs,  and  tendered 
to  0  the  services  of  an  attorney  employed  by 
B.  C  refused  to  commence  the  action,  and  A 
subsequently  became  insolvent.  Held,  that 
this  was  not  a  compliance  with  the  conditions 
of  the  decree  by  B,  the  surety,  and  that  he 
was  not  releasee!  from  his  liability  on  the 
note.    (Dane  v.  Corduan,  24  Cal.  1^.) 

106.  Mere  pasdveness  of  board  of  super- 
visore  in  not  bringing  defaulting  county  as- 
sessor to  settlement  does  not  diachaive  him 
or  his  sureties.  (People  t.  Jenkins,  17  CaL 
600.) 
Cited  77  Cal.  60. 

106.  Neglect  to  sue  contractor  for  his  first 
breach  of  contract  does  not  operate  so  as  to 
release  his  sureties  for  subsequent  breaches. 
(Sacramento  v.  Eark,  7  Cal.  419.) 

107.  Mere  neglect  to  sue  the  principal  will 
not  exonerate  a  surety.  (Humphreys  v. 
Crane,  6  Cal.  173.) 

Cited  9  Cal.  23;  24  Cal.  165;  26  Cal.  643;  77 
Cal.  60;  4  Mont.  497. 

108.  The  liability  of  a  surety  is  not  afiected 
by  the  failure  to  present  a  claim  against  the 
estate  of  the  principal  debtor.  l%e  debt  of 
the  principal,  although  barred,  is  not  extin- 
guished.   (Bull  V.  Coe,  77  Cal.  64.) 

109.  The  liability  of  surety  on  an  official 
bond  is  not  discharp^ed  by  the  failure  of  the 
county  to  present  its  claims  arising  on  the 
bond  to  the  executor  of  the  estate  for  allow- 
ance^ within  the  period  fixed  for  notice  to 
creditors.  (Los  ^geles  v.  Lankershim,  100 
Cal.  626.) 
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110.  If  one  of  the  sureties  on  an  ondertak- 
ing  on  appeal  dies  before  suit,  the  respondent 
does  not  lorfeit  his  right  of  action  against  the 
other  sureties  by  failing  to  present  his  claim 
against  the  estate  of  the  deceased  surety. 
(Hathaway  y.  Davis,  33  Cal.  161.) 

Discharge  of  surety  by  extension  of  time. 
See  BUlB  and  Notes.  228. 

c.  Tender  of  Performanoe  or  Payment. 

111.  Whenever  the  liability  of  the  sureties 
is  fixed  bv  the  rendition  of  a  judgment  in 
favor  of  the  plaintiff,  the  sureties  have  a 
right  to  tender  the  plaintiff  the  full  amount 
of  the  judgment,  and  if  he  refuses  to  receive 
the  same,  the  sureties  are  discharged  from 
their  obligation  on  the  undertaking.  (Hayes 
V.  Josephi,  26  Cal.  535.) 

Cited  29  Cal.  128:  32  Cal.  171;  34  Cal.  36;  37 
Cal.  226;  67  CaJ.  417. 

112.  If  principals  in  bond  to  sheriff  to  re- 
lease goods  from  attachment  tender  to  the 
plaintiff  in  the  attachment  suit  the  full 
amount  of  his  debt  and  costs,  and  the  plain- 
tiff refuses  to  receive  the  tender,  the  sureties 
are  discharged  from  their  obligation  on  the 
bond ;  and  for  the  purpose  of  discharging  the 
sureties,  it  is  not  necessary  that  such  tender 
be  paid  into  court,  or  kept  good.  (Curiae  v. 
Packard,  29  Cal.  194.) 

113.  The  sureties  upon  a  bond  given  by  a 
lessee  to  secure  the  payment  of  rent  are  dis- 
charged by  a  tender  of  rent  by  an  assignee  of 
the  term,  although  such  rent  was  not  de- 
posited in  compliance  with  the  provisions  of 
section  IbOO  of  the  Civil  Code,  and  notwith- 
standing the  assignment  was  made  in  viola- 
tion of  a  covenant  not  to  assign  the  lease 
without  the  written  consent  of  the  lessor. 
(Randol  v.  Tatum,  98  Cal.  390.) 

114.  Under  section  2839  of  the  Civil  Code, 
providing  that  an  offer  of  performance  be 
"duly  made  as  provided  in  this  code,"  no  ref- 
erence is  had  to  section  1500  in  regard  to  the 
deposit  of  a  tender,  which  relates  not  to  an 
o^r  of  performance  of  a  contract,  but  to  the 
absolute  extinguishment  of  a  debt,  and  such 
deposit  is  no  part  of  the  offer  which  exoner- 
ates a  surety.  (Randol  v.Tatum,  98  Cal.  390.) 

115.  If  a  note  be  paid  either  by  the  princi- 
pal or  the  surety,  it  is  extinguished  as  to  the 
surety.    (Neylan  v.  Green,  82  Cal.  128.) 

Effect  of  tender.    See  post,  YII. 
Tender  discharges  liability.    See  Appeals, 
767. 

d.  Change  of  Contract;  Extension  of  Time; 
Release  or  Loss  of  Property. 

116.  Sureties  are  entitled  to  stand  on  pre- 
cise terms  of  contract,  and  there  is  no  way  of 
extending  their  liability  beyond  the  stipula- 
tion to  which  they  have  chosen  to  bind  them- 
selves. (Tarpey  v.  Shillenberger,  10  Cal.  390.) 
Cited  63  Cal.  543;  1  Mont.  370;  6  Mont.  183. 

117.  A  surety  has  a  right  to  stand  on  the 
precise  terms  of  bis  contract.  He  can  be 
field  to  no  other  or  different  contract.  (Peo- 
ple V.  Buster,  11  Cal.  215.) 

Cited  29  Cal.  436;  31  Cal.  77;  63  Cal.  543:  68 
Cal.  90,  91;  82  Cal.  160;  distingiUBhed  17 
Cal.  608,  609. 


118.  Sureties  on  the  sheriff's  ofScial  bond 
in  this  state  stipulate  for  his  official,  not  his 
personal,  dealings,  and  are  entitled  to  staud 
on  the  precise  terms  of  their  contract. 
(Schloss  V.  White,  16  Cal.  86.) 
Cited  78  Cal.  220. 

110.  Liability  of  sureties  is  limited  by 
terms  and  conditions  of  their  contract,  and 
cannot  be  extended  by  implication  beyond 
its  terms.    (Elder  v.  Kutner,  97  Cal.  490.) 

120.  Sureties  on  injunction  bond  are  en- 
titled to  stand  upon  the  precise  terms  of  their 
contract.  (Carter  v.  Mulrein,  82  Cal.  167.) 
^  121.  The  liability  of  sureties  upon  an  offi- 
cial bond  depends  upon  the  terms  and  condi- 
tions of  the  bond ;  and  the  obligation  being 
strictissimi  juris,  nothine  will  be  taken  by 
construction  against  the  obligors.  (Eeidt  y. 
Minor,  89  Cal.  116.) 

122.  True  meaning  of  cases  holding  that 
surety  may  stand  upon  precise  terms  of  his 
contract  is,  that  no  strained  construction  is 
to  be  given  to  his  obligation,  and  that  you 
cannot  go  beyond  the  fair  import  of  the 
terms  he  employs  in  order  to  fasten  upon 
him  a  liability ;  but  a  rational  interpretation 
must  be  given  to  the  language  of  his  contract 
so  as  to  reach  the  meaning  of  the  terms  used. 
(People  v.  Breyfogle,  17  Cal.  604.) 

Cited  63  Cal.  643. 

123.  The  sureties  on  a  bond  for  the  fiuthfnl 
performance  of  the  duties  of  an  agent  are  re- 
leased from  liability  for  the  subsequent  de- 
faults of  the  agent,  if  the  principal  and  agent, 
without  the  Knowledge  or  consent  of  the 
sureties,  materially  alter  the  terms  of  the 
contract  of  agency,  or  if  the  principal  con- 
tinues the  agent  m  his  employ  after  knowl- 
edge that  he  has  misappropriated  money 
coming  into  his  hand  as  agent.  (Roberts  v. 
Donovan,  70  Cal.  108.) 

ated  93  Cal.  13. 

124.  The  fact  that  after  the  election  and 
qualification  of  a  county  treasurer  a  law  is 
passed  by  which  his  duties  are  changed  or  his 
salary  is  reduced  does  not  impair  bis  official 
bond,  or  discharge  his  sureties  from  responsi- 
bility for  his  acts  after  the  change  is  made. 
(Sacramento  County  y.  Bird,  31  (jal.  66. ) 

126.  L.  as  principal,  and  the  defendant 
with  one  B.  as  sureties,  executed  a  bond  to 
the  plaintiff  to  secure  the  performance  of  an 
agreement  between  the  plaintiff  and  L.  as  its 
agent  for  the  sale  of  sewing  machines,  con- 
signed bv  the  plaintiff  to  him.  The  agreement 
proyidea  that  L.  should  not,  at  any  one  time, 
have  on  consignment  more  than  six  machines. 
The  bond  provided  that  the  agreement  might 
be  varied  or  modified  by  the  mutual  agree- 
ment of  the  plaintiff  and  L.,  as  to  the  man- 
ner of  carrying  on  the  business,  or  as  to  the 
compensation  of  L.,  or  as  to  the  period  of 
which  L.  shall  report  to  and  pay  the  plaintiff 
for  the  machines  sold,  or  as  to  the  territory 
on  which  the  machines  shall  be  shipped  or 
sold,  without  affecting  the  liability  of  the 
obligors  on  the  bond.  The  agreement  was 
subsequently,  without  the  consent  of  the  de- 
fendant, changed  so  as  to  p«rmit  the  assign- 
ment to  L.  of  more  than  six  machines,  and 
that  he  might  have  more  than  six  at  the 
same  time.    Held,  that  the  danse  in  th» 
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bond  oontinaing  the  liability  of  the  sureties, 
notwithstanding  a  change  in  the  contract  "as 
to  the  manner  of  carrying  on  the  businesB," 
did  not  anthorize  the  change  by  which  L. 
was  to  have  more  than  six  machines  at  the 
same  time.  (Victor  Sewing  Machine  C!o.  y. 
Scheffler,  61  Cal.  630.) 
Cited  70  Cal.  110. 

126.  Where  a  contractor  agrees  with  the 
owner  to  erect  for  him  a  building  and  furnish 
the  materials  and  deliver  the  same  discharged 
of  all  liens,  and,  by  the  terms  of  the  contract, 
the  owner  is  to  pay  seventy-five  per  cent  of 
the  contract  price  each  month  as  the  work 
progresses,  and  the  other  twenty-five  per 
cent  when  the  work  is  completed,  and  a  third 
person  becomes  surety  for  the  contractor ;  if 
the  owner,  during  the  progress  of  the  work, 
pays  the  contractor  more  than  the  seventy- 
five  per  cent,  the  surety  is  discharged  from 
his  liability.  (Bragg  v.  Shain,  49  Cal.  131.) 
Cited  91  Cal.  233;  14  Nev.  310. 

127.  If,  in  an  action  against  the  executors 
of  an  estate,  brought  by  the  legatees  to  re- 
cover a  judgment  lor  money  found  to  be  in 
the  hands  of  the  executors,  and  adjudged  to 
be  paid  to  the  legatees  by  the  probate  court, 
a  judgment  is  entered  by  consent  of  the  par- 
ties under  a  stipulation  in  writing,  and  made 
a  part  of  the  judgment,  payable  in  install- 
ments thereafter,  the  sureties,  not  consenting 
to  the  arrangement,  are  released  from  their 
liability  on  the  executor's  bond.  (Fordyce  v. 
Ellis,  29  Cal.  96.) 

Assignment  of  judgment,  effect  on  liability 
of  sureties.     See  Appeals,  V,  6^  k,  F. 

Alteration,  effect  of  on  liability  of  sureties. 
See  Alteration  of  Instruments,  7. 

128.  Sureties  are  not  discharged  by  contract 
for  extension  of  time  which  is  not  obligatory. 
(Barber  v.  Burrows,  61  Cal.  473. ) 

129.  If  a  written  contract  for  the  extension 
of  time  within  which  to  complete  a  building 
is  intended  to  be  signed  by  the  owner,  the 
contractor,  and  the  persons  who  became 
sureties  for  the  contractor  for  the  fulfillment 
of  his  agreement,  and  is  signed  only  by  the 
owner,  contractor,  and  one  of  the  sureties,  it 
is  not  obligatory,  and  does  not  release  the 
snreties  from  liability  for  damages  resulting 
from  the  failure  of  the  contractor  to  fulfill  his 
agreement.    (Barber  v.  Burrows,  61  Cal.  404.) 

130.  A  sheriff  by  appealing  from  a  judg- 
ment rendered  against  him  for  the  conver- 
sion of  property  wrongfully  taken  under  ex- 
ecution, and  by  giving  a  stay-bond  pending 
the  appeal,  does  not  grant  such  an  extension 
to  an  execution  creditor  who  has  given  a  bond 
to  indemnify  the  sheriff  from  all  damages  sus- 
tained by  him  by  reason  of  his  enforcing  the 
execution  as  to  discharge  the  sureties  on  the 
bond.    (Oaks  v.  Scheifferly,  74  Cal.  478.) 

131.  February  26,  1865,  Page,  Bacon  &  Co., 
were  indebted  to  plaintifi,  and  the  debt  was 
due.  That  firm  being  then  unable  to  pay,  an 
agreement  was  made  between  them  and 
plaintifi,  dated  on  that  day,  by  which  an  ex- 
tension was  to  be  given  the  firm  of  two,  four, 
six,  and  eight  months  from  date,  the  debt  to 
be  paid  in  equal  installments.  In  considera- 
tion of  this  extension,  defendant  and  others 
signed  and  delivered  to  plaintiS  an  instru- 


ment dated  February  28, 1865,  guaranteeing 
the  payment  by  P.,  B.  &  Ck>.  of  such  in- 
debtedness in  the  installments  and  at  the 
different  times  in  said  agreement  and  certifi- 
cate set  forth,  conditioned  to  be  void  when 
said  certificates  were  fully  paid.  In  fact,  said 
agreement  did  not  mention  certificates. 
March  18, 1866,  P.,  B.  &  Co.  issued  to  plaintiS 
certificates  for  his  indebtedness  in  install- 
ments at  two,  four,  six,  and  eight  months 
from  that  date.  Held,  that  defendant  is  not 
liable  on  his  guaranty,  which  was  to  pay  at 
the  times  mentioned  m  the  agreement ;  that 
plaintiff,  having  taken  certificates,  dated 
March  13, 1856,  thereby  extended  the  time  of 
payment,  and  released  defendant,  who  was  a 
mere  surety.    (Gross  v.  Farrott,  16  Cal.  143.) 

132.  Where,  by  the  terms  of  an  undertak- 
ing to  prevent  the  levy  of  an  attachment,  the 
parties  thereto  undertook  to  pay,  on  demand, 
any  judgment  which  the  attaching  creditor 
might  recover  against  the  attachment  debtor, 
they  are  not,  as  between  themselves  and  the 
attaching  creditor,  released  from  liability  by 
reason  of  the  sheriff  having  attached  property 
prior  to  the  giving  of  the  undertaking  and 
subsequently  released  it,  nor  because  the 
judgment  in  the  attachment  suit  was  entered 
by  consent  and  execution  stayed  for  sixty 
days  by  stipulation  of  the  parties.  (Preston 
V.  Hood,  64  Cal.  406.) 

Cited  66  Cal.  88. 

133.  Plaintiff  was  surety  on  a  contract  for 
the  payment  of  money,  upon  which  judgment 
was  obtained  against  aal  the  parties,  and  ex- 
ecution was  subsequently  issued  and  levied 
upon  property  of  the  principal  sufficient  to 
satisfy  the  same.  After  the  levy  the  sheriff, 
under  the  directions  of  the  plaintiff  in  execu- 
tion, took  the  principal's  note  for  the  amount 
of  the  judgment,  and  released  the  levy.  Sub- 
sequently, a  second  execution  was  issued  upon 
the  judgment,  and  an  attempt  made  to  levy 
it  on  the  property  of  plaintiff.  Held,  that 
the  release  of  the  levy  of  the  first  execution 
and  the  taking  of  the  principal's  note  dis- 
charged the  surety.  (Morley  v.  Dickinson, 
12  Cal.  661.) 

Cited  23  Cal.  100;  distinguished  14  Cal.  666. 

134.  The  contract,  until  rescinded  by  the 
return  of  the  note,  was  sufficient  to  postpone 
any  right  to  enforce  the  execution,  although 
the  note  may  have  been  given  in  fraud. 
(Morley  v.  Dickinson,  12  Cal.  561.) 

136.  If,  pending  an  appeal  from  a  judgment 
for  plaintiff  in  ejectment,  the  plaintiff  sells 
or  leases  a  part'of  the  premises  recovered,  the 
sureties  on  an  undertaking  to  stay  a  writ  of 
restitution  pending  the  appeal,  are  not  re- 
leased from  their  liability  on  the  same.  (De 
Castro  V.  Clarke,  29  Cal.  11.) 

136.  Where  a  principal  has  left  a  sufficient 
fund  in  the  hands  of  the  obligee  to  meet  the 
obligation,  and  instead  of  retaining  it  in  his 
hands  he  pays  it  back  to  the  principal,  the 
surety  is  discharged  from  liability.  (£iessig 
V.  Alfspaugh,  91  Cal.  231.) 

137.  The  surety  is  also  exonerated  if  the 
payee  of  the  larger  note  having  a  judgment 
lien  upon  the  land  of  the  indorser,  which,  if 
sold  at  its  real  value,  would  have  realized  a 
sufficient  amount  of  money  to  pay  the  judg- 
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ment,  nnitedvith  the  indoraer  to  sell  and 
convey  the  land  at  priyate  sale  for  less  than 
ita  leal  value.  (Montgomery  t.  Sayre,  100 
Cal.  182.) 

IMschaive  of  by  attachment.  See  Bills  and 
Note8,282. 

Sorety  is  discharged  by  levy  on  sofflcient 
I>roperty  to  satisfy  execution.  See  Execu- 
tions,  380,  et  seq. 

e.  Nonperformance  of  Contracts;  Fraud  of 
Obligee. 

188.  In  a  bond  of  a  surety  company  guai^ 
anteeing  the  payment  of  all  losses  suffered  by 
an  employer  through  the  fraud  or  dishonesty 
of  his  employee,  a  provigion  that  the  em- 
ployer  is  to  notify  the  surety  "of  any  act  of 
omission  or  commission  on  the  part  of  the 
employee  which  might  involve  a  loss  for 
which  the  company  is  responsible  herennder" 
does  not  render  it  necessary  that  the  employer 
notify  the  company  of  every  act  of  laches  or 
delay  or  inefficiency  on  the  part  of  the  em- 
ployee wbich  ultimately  may  create  a  loss  to 
the  employer,  but  only  that  the  company  be 
notified  of  acts  which  may  create  a  loss  for 
which  it  is  responsible ;  that  is,  a  loss  aris- 
ing from  fraud  or  dishonesty.  Mere  laches 
or  inefficiency  of  the  employee  in  the  busi- 
ness, which  IS  consistent  with  integrity,  is 
not  required  to  be  communicated.  (Pacific 
Fire  Ins.  Co.  v.  Pacific  Surety  Co.,  03  Cal.  7.) 

139.  Where  such  condition  was  contained  in 
a  bond  of  indemnity  of  a  surety  company 
given  to  an  insurance  company,  indemnify- 
ing the  latter  against  acts  of  fraud  or  dis- 
honesty upon  the  part  of  its  general  agents, 
and  the  contract  between  the  general  agents 
and  the  insurance  company,  which  had  its 
office  in  a  distant  state,  required  the  agents 
to  remit  the  money  collected  for  any  one 
month  within  fifty  days  from  the  end  o!  such 
month,  but  the  agents  failed  to  remit  such 
money  until  from  sixty  to  one  hundred  days 
after  the  end  oi  such  month,  partly  because 
of  the  tardiness  of  their  subagents  to  collect 
and  remit  to  them,  and  partly  because  of 
their  owh  tardiness  and  n^Iect,  but  without 
any  wrongful  or  fraudulent  intent  on  their 
part,  which  action  the  company  acquiesced 
in  as  a  substantial  compliance  with  their  con- 
tract, the  failure  of  the  company  to  give  no- 
tice to  the  surety  company  of  such  delay  is 
not  a  substantial  violation  of  the  condition  of 
the  bond.  (Pacific  Fire  Ins.  Co.  of  New  York 
V.  Pacific  Surety  Co.,  93  Cal.  7.) 

140.  A  oertiflcate  furnished  by  the  insur- 
ance company  to  the  surety  company,  at  the 
request  of  the  latter,  stating  that  the  aeent 
was  not  in  arrears  or  default,  and  never  nad 
been  to  its  knowledge,  was  not  fraudulent,  al- 
though at  the  time  the  certificate  was  made 
the  premiums  <tne  the  day  previous  had  not 
been  paid  and  although  payment  of  premiums' 
haH  been  delayed  before  from  ten  to  seventy 
days,  where  the  acts  of  the  agent  were  treated 
as  a  substantial  compliance  Dy  the  insurance 
company  with  the  terms  of  the  contract,  and 
the  delay  was  not  attributable  to  dishonesty 
or  lack  of  integrity  of  the  agent,  but  to  the 
wide  field  of  the  agency  and  the  difficulty  in 
making  collections,  the  time  for  the  return  of 


which  had  been  practically  widved  and  ex- 
tended by  the  commmy.  (Pacific  Fire  Ins. 
Co.  of  New  York  t.  Pacific  Surety  Co.,  93  CaL 
7.) 

141.  If  the  obligee  in  a  bond  given  to  aecaro 
the  faithful  performance  of  the  duties  of  aa 
agent  knows  at  the  time  of  the  execution  of 
the  bond  that  the  agent  is  a  defaulter,  and 
conceals  the  fact  from  the  sureties,  such  con- 
cealment is  a  fraud  upon  the  sureties,  and 
discharges  them  from  liability  on  the  bond. 
(Guardian  Fire  and  life  Ins.  Co.  v.  Tbomp> 
son,  68  Cal.  208.) 

f.  Judgment  Against  or  Release  of  Fart  of 
Sureties;  Release  of  PrincipaL 

142.  In  an  action  upon  joint  and  several 
official  bond  of  a  county  officer,  an  objection 
by  some  o'f  the  sureties  that  judgment  had 
previously  been  rendered  against  the  other 
sureties  is  untenable.  (Hunter  v.  Byrant,  98 
Cal.  247.) 

143.  Prior  to  the  adoption  of  section  164S  of 
the  Civil  Code,  a  release  of  one  cosurety  re- 
leased the  others,  and  as  to  a  contract  m  co- 
suretyship  entered  into  before  the  section  was 
adopted,  a  release  of  one  after  ita  adoption 
releases  the  others.  (Spencer  v.  Houghton, 
68  Cal.  82.) 

144.  In  the  case  of  stireties  on  the  official 
bond  of  a  county  treasurer,  they  all  contract 
together  and  with  reference  to  the  common 
responsibility;  the  discharge  of  one  of  the 
obligors  affects  the  contract  as  to  all,  and 
amounts  to  a  release  of  all  as  to  all  future 
acts  of  such  official.  (People  v.  Buster,  11 
Cal.  216.) 

146.  Official  bonds  in  this  state  are  joint 
and  several,  and  the  discharge  of  one  or  more 
sureties  under  the  statute  without  notice  to 
the  others,  or  without  any  notice,  does  not 
operate  as  a  discharge  of  the  others,  though 
the  bond  is  thereby  reduced  to  a  sum  less  than 
that  required  by  law.  (People  v.  Otto,  77 
Cal.  46.) 

140.  A  release  of  some  of  the  sureties  on  a 
treasurer's  officiid  bond  by  proceeding  in  in- 
solvency, and  a  failure  of  the  county  judge  to 
summon  the  treasurer  to  show  cause  why  he 
should  not  execute  an  additional  bond,  does 
not  release  the  remaining  sureties  from 
future  liability  on  the  bond.  (Sacramento 
County  V.  Bird,  31  Cal.  66.) 
Cited  77  Cal.  40. 

147.  Where  the  note  of  a  surety  is  given  to 
secure  payment  of  a  larger  note  both  by  the 
maker  and  indoraer  of  the  larger  note,  the 
surety  is  exonerated,  if  the  payee  has  re- 
leased such  indorser  from  all  liability  under 
a  deficiency  judgment  rendered  against  the 
indorser,  after  foreclosure  of  a  mortgage  given 
by  the  maker  to  secure  the  larger  note. 
(Montgomery  v.  Sayre,  100  Cal.  182.) 

T.  Bights  of  Surety  Afainst  PiiaelpaL 

148.  A  surety  upon  a  promissory  note,  upon 
being  compelled  to  pay  the  same,  becomes 
the  equitaole  assignee  of  the  note,  and  en- 
titled to  enforce  its  payment  according  to  its 
tenor  and  effect,  as  the  holder  thereof,  and 
also  to  foreclose  a  mortgage  given  to  secnn 
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him  from  liability  on  the  note.    (Waldripv. 
BUck,  74  Cal.  409.) 

149.  Where  a  judgment  was  recovered 
against  a  surety  upon  an  undertaking  on  ap- 
peal, and  the  snrety  settled  the  judgment  By 
paying  a  portion  thereof,  such  payment  did 
not  operate  an  assignment  of  tne  judgment 
Mainst  the  defendant  in  the  action  in  which 
the  appeal  was  taken,  so  as  to  authorize  the 
snrety  to  recover  the  whole  amount  of  anch 
judgment.  (McDermott  v.  Mitchell,  53  Cal. 
616.) 

160.  Sureties  who  have  been  compelled  to 
pay  debt  of  principal  have  legal  demand  for 
reimbursement,  which  they  may  enforce 
against  the  principal  by  jwrsonal  action  if 
he  be  alive,  or  against  bis  estate  if  be  be 
dead.  But  in  either  case  reimbursement  can 
only  be  had  for  what  had  been  expended. 
(Estate  of  Hill.  67  Cal.  238.) 
Cited  83  Cal.  560. 

151.  After  the  death^  of  the  principal,  a 
judgment  obtained  against  the  sureties  can- 
not be  enforced  by  tnem  as  a  claim  against 
bis  estate  until  they  have  paid  it.  (Estate 
of  Hill,  67  Cal.  238.) 

162.  A  surety  cannot  claim  reimbursement 
from  the  principal  on  account  merely  of  note 
given  by  the  surety,  unless  such  note  has 
operated  to  extinguish  the  debt  of  the  princi- 
T>al  to  tbe  original  creditor.  (Stone  v.  Ham- 
mell,  83  Cal.  547.) 

163.  A  note  given  by  one  snretv,  by  way  of 
contribution  to  a  co-surety  who  nas  satisfied 
the  principal  debt,  even  if  accepted  as  pay- 
ment by  the  co-surety,  cannot  confer  a  ngnt 
of  action  against  the  principal,  if  tbe  liability 
of  the  principal  to  reimburse  the  co-surety 
for  his  advances  is  barred  by  tbe  statute  of 
limitations.  (Stone  t.  Hammell,  83  CaU 
547.) 

154.  Surety  paying  debt,  for  which  several 
persons  are  liable  in  distinct  proportions  as 
principals,  cannot  maintain  a  joint  action 
against  the  principals  for  the  amount  thus 
paid,  but  his  remedv  is  by  a  several  action 
against  each  upon  the  implied  assumpsit  of 
each  to  reimburse  what  was  thus  paid  for 
him.    (Cbipman  v.  Morrill,  20  Cal.  130.) 

155.  C,  in  the  case  above  stated,  having 
paid  tbe  whole  of  a  judgment,  recovered  upon 
the  note;  held,  that  it  was  not  a  case  for 
contribution  between  parties  who  have  sus- 
tained a  common  loss  npon  a  common  liabil- 
ity, but  that  M.  and  W.  are  each  severallv 
liable  upon  an  implied  contract  to  repay  C. 
one-fourth  of  the  judgment.  (Cbipman  v. 
Morrill,  20  Cal.  130.) 

156.  In  an  action  by  a  surety  on  a  promis- 
sory note  against  bis  principal  for  reimburse- 
ment, the  suretyship  not  appearing  on  the 
face  of  the  note,  complaint  which  avers  that 
the  plaintiff  signed  tbe  note  as  a  surety  only, 
and  for  the  accommodation  of  tbe  defendant, 
need  not  allege  a  request  from  tbe  defendant 
to  the  plaintiff  to  pay  the  same.  ((>Ianton  v. 
Coward,  67  Oal.  373.) 

167.  In  an  action  by  a  surety  on  a  promis- 
sory note  to  foreclose  a  mortage  given  to 
secure  him  from  liability  thereon,  a  judg- 
ment in  favor  of  the  plaintiff  will  not  be  re- 


versed for  want  of  a  snfiScient  allegation  in 
the  complaint  of  the  plaintiff's  suretyship, 
when  the  language  of  the  mortgage,  as  set 
out  in  tbe  complaint,  is  sufficient  to  show,  in 
the  absence  of  any  proof  to  the  contrary,  that 
the  plaintiff  was  a  surety,  and  no  demurrer 
was  interposed  pointing  out  any  special  de- 
fects in  tbe  complaint.  (Waldrip  v.  Black,  74 
Cal.  409.) 

168.  Where  A  executes  a  promissory  note 
to  B  bearing  interest  at  three  per  cent  per 
month,  and  C,  D.  and  £  sign  tbe  note  as  sure- 
ties for  A,  and  B  afterward  recovers  judg- 
ment on  the  note  against  A,  the  maker,  and 
the  sureties,  and  the  sureties  pay  tbe  judg- 
ment, in  an  action  by  tbe  sureties  against 
the  maker  for  the  money  thus  paid  they  can 
only  recover  judgment  for  the  amount  of 
money  paid,  with  interest  at  tbe  rate  of  ten 
per  cent  per  annum  from  the  time  of  pay- 
ment. ( Smith  V.  Johnson,  23  Cal.  63.) 
Cited  14  Nev.  197. 

159.  A  snrety  npon  a  promissory  note,  after 
paying  the  same,  is  not  entitled  to  reimburse- 
ment to  any  greater  extent  than  tbe  amount 
of  the  principal  and  interest  that  he  has  been 
obliged  to  pay,  together  with  legal  interest 
upon  the  gross  sum  so  paid  from  tbe  date  of 
its  payment.  (Waldrip  v.  Black,  74  Cal.  409.) 
Cited  86  Cal.  468. 

160.  The  general  rule  is,  that  a  snrety  can 
recover  of  the  principal  only  the  amount  or 
value  which  the  surety  has  actually  paid. 
(Stone  V.  Hammell,  83  Cal.  547.) 

161.  Mrs.  L.,  defendant,  when  a  feme 
sole,  contracted  a  debt,  upon  which  judgment 
by  default  was  recovered  against  her,  and  an 
appeal  taken  in  her  name  to  the  supreme 
court,  where  the  judgment  was  affirmed. 
Subse(}nently,  judgment  was  obtained  against 

?laintiff  here,  as  surety  on  her  appeal  Dond. 
bis  judgment  he  paid,  by  giving  bis  note  in 
full  satis&ction.  He  now  sues  Mrs.  L.  for  the 
sum  so  -ptAd.  Held,  that  she  cannot  defend 
on  tbe  ground  that  tbe  paper  on  which  tbe 
first  suit  against  her  was  brought  expressed  no 
consideration,  and  that  the  complaint  therein 
averred  none,  and  that  hence  no  demand  is 
shown  against  her ;  the  judgment  of  the  su- 
preme court,  being  conclusive  so  long  as  it 
stands,  cannot  be  attacked  collaterally  on  tbe 
ground  that  the  parties  to  it  did  not  prose- 
cute tbe  appeal,  but  must  be  set  aside,  if  at 
all,  by  direct  proceeding  impeaching  it  for 
fraud.    (Bostic  v.  Love,  16  Cal.  69.) 

162.  Where  an  appeal  is  taken  by  a  party, 
and  as  a  condition  to  give  it  effect,  a  bond  or 
undertaking,  with  or  by  sureties,  is  annexed, 
the  undertaking  being  executed  for  the  bene- 
fit of  tbe  appellant,  tne  law  presumes  it  was 
executed  at  his  request,  and  probably  no 
proof  of  that  fact  is  requisite  in  a  suit  by  tbe 
surety  against  the  appellant,  for  money  paid 
on  account  of  the  suretyship.  At  all  events, 
very  slight  proof  of  such  request  would  be  re- 
quired.   (Bostic  ▼.  Love,  16  Cal.  68.) 

Principtkl  and  surety,  actions  between.  See 
'Statute  of  Limitations,  VI,  4, 1. 

Rights  of  sureties  against  homestead.  See 
Homesteads.  X,  4. 

Rights  ot  surety  after  payment.  See 
Homesteads,  167. 
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Traat  for  benefit  of  garetiea,  release  of  sure- 
ties terminates.  See  Trusts  and  Trustees, 
263. 

YI.  Blghtoof  Snretxlgfdnst  Cosnretf. 

163.  A  surety  who  has  satisfied  the  princi- 
pal obligation  is  entitled  to  contribution 
from  his  ooBureties.  (Taylor  y.  Reynolds,  53 
Cal.  686.) 

Cited  75  Cal.  264. 

164.  In  the  case  of  sureties  on  the  official 
bond  of  a  county  treasurer,  they  all  contract 
together,  and  with  reference  to  the  common 
responsibility.  In  case  of  a  breach  or  loss, 
each  guretr  has  bis  recourse  for  contribution 
on  bis  fellows.  (People  t.  Buster,  11  Cal. 
215.) 

165.  The  plaintiffs  and  defendant,  and 
others,  who  were  sureties  on  the  bond  of  a 
public  administrator,  promised  and  agreed  to 
pay  to  one  F.,  to  whom  their  principal  bad 
become  liable,  as  his  successor  in  the  ad- 
ministration of  an  estate,  the  amount  of  the 
liability,  promising  and  agreeing,  each  with 
each  and  all  the  others,  that  they  would  so 
pay  in  certain  definite  proportions.  The 
plaintiffs,  having  paid  the  whole  amount, 
brought  their  action  against  the  defendant 
to  recover  the  amount  that  he  should  have 
paid.  Held,  that  under  the  contract  alleged 
there  was  no  obligation  resting  upon  the 
plaintiffs  to  pay  the  defendant's  part  of  the 
amount,  and  therefore  their  payment  was 
voluntary,  and  gave  rise  to  no  cause  of  action 
against  the  defendant.  (Curtis  v.  Parks,  65 
Cal.  106.) 

166.  When  an  administrator  gives  two 
bonds,  one  when  letters  are  issued,  and  the 
other  when  real  estate  is  about  to  be  sold,  and 
each  bond  contains  the  same  condition,  and 
the  sureties  assume  a  common  burden,  they 
are  liable  to  contribution  inter  sese.  (Powell 
V.  Powell,  48  Cal.  236.) 

Cited  9  Mont.  161. 

167.  One  of  four  sureties  having  paid  com- 
mon debt,  two  of  sureties  being  insolvent, 
may  sue  the  remaining  surety  for  his  half  of 
the  debt,  without  joining  the  insolvents  as 
parties.    (Burroughs  v.  £>ott,  19  Cal.  126.) 

168.  The  liability  of  the  cosurety  to  contri- 
bution is  primary,  and  not  conditional  upon 
the  inability  of  the  surety  to  recover  from 
bis  principal.  (Taylor  v.  Reynolds,  53  Cal. 
686.) 

169.  Neither  notice  of  the  satisfaction  of 
the  principal  obligation,  nor  demand  for  con- 
tribution, IB  recjuired  before  the  commence- 
ment of  the  action  for  contribution.  (Taylor 
y.  Reynolds,  63  Cal.  686.) 

170.  An  application  under  section  709  of 
the  Code  of  Civil  Procedure,  by  a  surety  who 
has  paid  more  than  bis  share  of  judgment, 
for  execution  against  bis  cosureties,  must  be 
upon  notice.  (Davis  T.  Heimbach,  76  Cal. 
261.) 

171.  Courts  of  equity  and  courts  of  law 
have  concurrent  jurisdiction  in  enforcing 
contribution  between  co-sureties.  The  juris- 
diction of  courts  of  equity  is  based  upon  the 
principle  that  equality  of  burden  is  equity ; 
that  of  courts  of  law  is  based  upon  the  im- 


plied promise  of  each  surety  to  contribute 
his  share,  if  necessary,  to  make  up  the  com- 
mon loss.   (Chipman  v.  Morrill,  2()  Cal.  180.) 

172.  If  one  of  two  sureties  dies,  and  his  ex- 
ecutor pavs  all  the  money  for  which  both  be- 
came liable,  without  having  the  claim  allowed 
in  the  probate  court,  be,  as  executor,  can  re- 
cover the  demand  for  a  contribution  from  the 
other  surety.  (Dussol  v.  Bruguiere,  60  Cal. 
456.) 

173.  If  one  of  several  sureties  dies,  his  ex- 
ecutor may  be  joined  with  a  part  of  the  sure- 
ties in  an  action  against  anotner  for  a  contri- 
bution.    (Dussol  V.  Bruguiere,  50  Cal.  456.) 

174.  When  several  are  sureties,  and  all  but 
one  pay  the  whole  sum  for  which  all  became 
liable,  those  who  pay  may  maintain  a  joint 
action  for  contribution  against  the  one  who 
failed  to  pay  his  proportion,  provided  they 
jointly  paid  the  money.  (Dussol  v.  Bru- 
guiere, 50  Cal.  456.) 

176.  Whether  the  objection  that  insolvent 
sureties  are  not  parties  can  be  taken  except 
by  demurrer  for  nonjoinder,  all  the  facts  and 
the  defects  appearing  on  the  face  of  the  com- 
plaint, query?  -  (Burroughs  v.  Lott,  19  Cal. 
125.) 

176.  In  an  action  upon  contract  to  recover 
the  money  i^reed  to  be  contributed  in  reim- 
bursement of  one-half  the  amount  of  judg- 
ment paid,  evidence  is  admissible  to  prove 
that  the  land  bid  in  by  the  purchaser  at  the 
sheriff's  sale  was  mor^aged  to  the  extent  of 
six  thousand  dollars,  and  that  a  homestead 
had  been  declared  upon  it  by  the  principal 
debtor  before  the  levy  of  the  execution  upon 
it,  as  tending  to  show  that  the  Ud  at  the  sale 
in  satisfaction  of  the  judgment  was  contem- 
plated by  the  contract,  and  was  not  a  breach 
of  the  contract  to  pay  the  judgment.  (Snyder 
v.  Clark,  100  Cal.  414.) 

177.  Upon  an  application,  under  section 
709  of  the  Code  of  Civil  Procedure,  by  surety 
to  enforce  contribution,  the  applicant  cannot 
have  a  contract  set  aside  by  which  he  was 
bound  to  pay  the  whole  juagment.  (Davis 
V.  Heimbach,  75  Cal.  261.) 

Actions  for  contribution,  limitation  of. 
See  Statute  of  Limitations,  Vl,  4, 1. 

Action  for  contribution,  court  should  find 
on  issue  in  answer  as  to  security  held  by 
plaintiff.    See  Findings,  176. 

Sureties,  right  of  to  intervene.  See  Inter- 
vention, 13. 

Tn.   Bights  Between  Swety  and  Third 
Person. 

178.  M.  sued  L.  and  attached  his  property, 
R.  and  J.,  as  securities,  signed  an  undertak- 
ing on  behalf  of  L.  to  procure  a  release  of  the 
attached  property;  R.  signed  at  the  request 
of  S ;  S.  deposited  with  R.  a  sum  of  money 
to  secure  him  against  any  loss  or  damage 
which  he  might  sustain  bv  reason  of  bis  sign- 
ing the  undertaking.  Held,  that  the  relation 
of  principal  and  surety  did  not  exist  between 
S.  and  R.,  and  that  if  a  suit  was  brought  on 
the  undertaking,  R.  could  not  retain  out  of 
the  money  deposited  by  S.  any  costs  and  ex- 
penses incurred  in  defending  the  action. 
(Solomon  v.  Reese,  34  Cal.  28.) 
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179.  In  such  case,  if  S.  and  J.  tender  to  M. 
the  amount  of  hia  judgment  against  L.,  and 
be  refuses  it,  their  hability  to  him  ceases, 
and  S.  may  recover  bis  money  back.  (Solo- 
mon T.  Reese,  34  Cal.  28.) 

Cited  57  Cal.  417. 

Issuance  of  execution  by  sureties,  ratifica* 
tion  by  principal.    See  Executions,  I,  4. 

yni.  Surety  Corporations. 

180.  The  act  of  March  12,  1885,  providing 
that  a  corporation  organized  under  the  laws 
of  any  of  the  United  States  for  the  purpose  of 
making  and  ^arenteeing  bonds  and  under- 
takings required  by  law  may  be  accepted  as 
a  sole  and  sufficient  surety  on  such  bonds  and 
undertakings,  is  not  in  conflict -with  article 
IV,  section  25,  subdivision  S,  of  the  constitu- 
tion, prohibiting  the  passage  of  special  laws 
regulating  the  practice  of  courts  of  justice ; 
and  an  undertaking  on  appeal,  given  in  pursu- 
ance of  the  act,  is  valid.  (Cramer  v.  Tittle, 
72  Cal.  12.) 

181.  Sections  1056  and  1057  of  the  0>de  of 
Civil  Procedure,  providing  that  any  corpora- 
tion duly  organized  for  the  purpose  of  becom- 
ing a  surety  upon  bonds  or  undertakings,  and 
which  shall  have  «  paid-up  capital  of  not  less 
than  one  hundred  tnousand  dollars,  may  be- 
come and  shall  be  accepted  as  sole  and  suffi- 
cient surety  upon  such  bonds  or  undertak- 
ings, and  exempting  such  corporations  from 
annexing  to  their  undertakings  the  usual 
affidavit  required  of  natural  persons,  and  pro- 
viding that  no  such  corporation  shall  be  ac- 
cepted as  surety  when  its  liabilities  shall  ex- 
ceed its  assets,  as  ascertained  in  the  manner 
provided  in  section  1066,  do  not  make  the  ac- 
ceptance of  such  corporation  as  sole  and  suffi- 
cient surety  upon  an  undertaking  impera- 
tive, no  matter  what  the  disparity  between 
its  amount  and  the  amount  of  the  corporate 
assets,  but  it  may  be  required,  upon  excep- 
tion to  its  sufficiency  as  surety  under  section 
948  of  the  Code  of  Civil  Procedure,  to  show 
surplus  assets  equal  to  the  amount  of  its 
undertaking.  (Fox  v.  Hale  etc.  Ck>.,  97  Cal. 
353.) 

182.  An  undertaking  upon  appeal,  executed 
by  a  foreign  surety  corporation,  and  signed 
in  behalf  of  the  corporation  surety  by  its  sec- 
ond vice-president  and  its  assistant  secretary, 
with  the  seal  of  the  corporation  affixed,  will 
not  be  declared  void,  as  not  being  properly 
signed,  where  there  is  nothing  to  show  that 
such  officers  were  not  authorized  to  sign  and 
deliver  it.    (Gutzeil  v.  Pennie,  95  Cal.  598.) 

183.  A  motion  to  dismiss  an  appeal  upon 
the  ground  that  the  undertaking  was  exe- 
cuted by  a  foreign  surety  corporation  which 
had  not  filed  with  the  secretary  of  state  a  des- 
ignation of  some  person  residing  in  this  state 
upon  whom  service  of  process  could  be  made, 
as  required  by  the  act  of  April  1, 1872  (Stats. 
1871-72,  p.  826),  will  be  denied,  where  it  ap- 
pears from  the  certificate  of  the  insurance 
commissioner  of  this  state  that  the  surety 
corporation  is  duly  authorized  to  transact 
business  in  this  state.  (Gutzeil  v.  Pennie,  96 
Cal.  598.) 

184.  Section  1066  of  the  Code  of  Civil  Pro- 
cedore,  giving  the  insurance  commissioner 


the  same  jurisdiction  and  powers  to  examine 
the  affairs  of  a  surety  corporation  as  he  has 
in  other  cases,  and  requiring  him  to  file  simi- 
lar statements  and  issue  similar  certificates, 
and  section  616  of  the  Political  Code,  provid- 
inc|  that  the  commissioner  is  not  authorized 
to  issue  such  a  certificate  to  a  foreign  insur- 
ance company  until  it  has  first  filed  in  his 
office  "  the  name  of  an  agent,  and  his  place  of 
residence  in  this  state,  on  whom  summons 
and  other  process  may  be  served  in  all 
actions  or  otner  legal  proceedings,"  apply  to 
a  foreign  surety  company,  and  when  such 
a  corporation  has  filed  with  the  insurance 
commissioner  the  designation  required  by 
section  616,  that  is  all  that  is  required  of 
it  in  the  manner  of  naming  an  agent  upon 
whom  process  may  be  served,  to  entitle  it  to 
do  business  in  this  state,  although  the  failure 
to  file  such  designation  with  the  secretary  of 
state  might  deprive  it  of  the  benefit  of  the 
statute  01  limitations,  as  provided  by  the  sec- 
ond section  of  the  act  of  April  1,  1872.  (Gut- 
zeil v.  Pennie,  95  Cal.  598.) 

185.  There  is  presumption  that  insurance 
commissioner  properly  performed  his  official 
duty  in  issuing  the  certificate,  and  such  cer- 
tificate is  prima  facie  evidence  that  the  surety 
company  has  complied  with  section  616  of  the 
Civil  Code,  thougo  it  does  not  expressly  so 
state.    (Qutseil  y.  Pennie,  95  Cal.  698.) 

SURFACE  WATER. 

See  Easements. 

Preventing  flow  in  grading  streets.  See 
Streets,  180,  et  seq. 

SURGEONS. 

See  Physicians. 

SUBPLUSAeS. 

Pleadings,  surplusage  in.  See  Pleading  and 
Practice,  Vll,  3. 

Verdict,  surplusage  in.    See  Verdict,  II. 

Word  in  will  repugnant  to  clear  intent. 
See  Wills,  194. 

SURPRISE. 

Excusable,  setting  aside  default.  See  De- 
faults, IX,  9,  0. 

New  trial  for.    See  New  Trial,  TV,  20. 

Continuance  for.    See  0>ntinuance,  I,  3. 

Circumstances  not  constituting,  in  execu- 
tion sale.    See  Executions,  179. 

SURRENDER. 

Premises,  surrender  of.  See  Landlord  and 
Tenant,  XIII,  2. 

Lease,  surrender  of.  See  Landlord  and 
Tenant,  XI. 

8URTETIir«  LOTS. 

San  Francisco,  surveying  lots  in.    See  San 
Francisco,  XII. 

SURVEYOR  GENERAL. 

1.  The  federal  office  of  surveyor  general  is  a 
"lucrative  office,"  and  the  office  oi  controller 
of  state  an  "office  of  profit,"  under  the 
twenty-flrst  section  of  the  fourth  article  of 
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the  oonstitation  of  thin  atate.  (People  ex 
tel.  Melony  v.  Whitman,  10  Cal.  38.) 

2.  It  ia  the  duty  of  the  surveyor,  under  the 
Political  Code,  and  also  under  the  law  exist- 
ing before  the  adoption  of  the  codes,  to  collect 
a  fee  of  five  dollars  from  each  applicant  for 
land,  and  hia  failure  to  do  so  ia  a  non- 
jterformance  of  duty,  and  a  breach  of  his.  offi- 
cial bond,  for  -which  he  and  his  auretiea  are 
liable.     (People  t.  Gardner,  66  Cal.  804.) 

Qualification  by,  neceaaity  of.  See  Offices 
and  Offlcera,  43. 

(Certified  copiea  of  recorda  of.  See  Evi- 
dence, II,  7,  c. 

Lines  of  counties  run  by,  concluaiyeneaa. 
See  Counties,  31. 

Conatruction  of  statute  providing  for  travel- 
ing expenses.    See  Attorney  General,  8. 

Duty  and  power  in  land  contests.  See 
Public  Lands,  XVII,  6. 

Duty  to  hear  land  contest.  See  Public 
Lands,  XYII,  6. 

Beference  of  land  contest.  See  Public 
Lands,  XVII,  5. 

Duty  to  obey  judgment  in  land  contest. 
See  Public  Lands,  XVU,  13. 

Mandamus  against.  See  Mandamus,  II, 
12,  f. 

Action  on  official  bond  of.    See  Bonds,  105. 

SUBVET0B8. 

County  surveyors,  right  to  puTchaae  public 
lands.    See  Public  Lands,  xrV,  9. 

Contract  with,  when  void.  See  Contracta, 
173. 

Testimony  of.    See  Boundariea,  II,  8,  a. 

County  surveyor  is  agent  for  sale  of  swamp 
lands.  See  Swamp  and  Overflowed  Lands,  6S. 

Power  to  approve  survey  or  refer  contest. 
See  Swamp  and  Overflowed  Lands,  66. 

SUBTETS. 

See  Surveyor  General. 

1.  A  witness  who  is  not  a  county  surveyor 
mav  be  admitted  to  testify  to  a  survey  which 
he  naa  made,  although  he  is  not  called  to  re- 
but or  explain  a  survey  made  by  a  county  anr- 
veyor.    (Doherty  v.  Thayer,  81  Cal.  140.) 

2.  In  an  action  of  ejectment,  where  there 
ia  a  conflict  of  surveys  of  the  land  in  contro- 
versy, it  is  not  prejudicial  error  to  refuse  to 
allow  the  defendant  to  answer  a  question  as 
to  whether,  in  running  his  line  of  survey,  it 
fell  north  or  south  of  a  certain  wharf,  where 
it  appeared  that  he  waa  not  possessed  of  anv 
knowledge  where  the  true  line  ran.  (Burdell 
V.  Taylor,  89  Cal.  618.) 

3.  An  official  map  of  a  town  plat  which,  by 
reference  to  monuments  eatablished,  or  by 
some  other  mode,  refers  to  a  survey,  is  pre- 
sumed to  correctly  represent  the  survey  as 
actually  made;  but  if  there  is  a  discrepancv 
between  the  map  and  the  survey  in  the  field, 
the  survey  must  prevail,  if  the  position  of 
the  points  and  lines  established  by  the  survev 
can  be  proved.  (O'Farrel  v.  Harney,  61  Cal. 
325.) 

Cited  77  Cal.  78;  80  Cal.  80. 

Maps.    See  Maps. 

Conflict  between  map  and  survey,  survey 
Gontrola.    See  Deeda,  176. 


Control  in  caae  of  contradiction.  See  Deeds, 
176, 176.  ^^ 

Conflicting  boundatiee  in.  See  Boundaries. 
60,  60. 

Deacription  by  reference  to.  See  Deeds, 
VI.  4 ;  Inaurance,  II,  1. 

Aa  evidence.    See  Evidence,  m,  6. 

Boundariea,  aurveya  aa  evidence  of.  See 
Boundariea.  U,  8,  b. 

Becord  oi  aurvey  of  land-office  aa  evidence. 
See  Evidence,  HI.  9,  c. 

Aa  evidence  of  character  of  land.  See 
Swamp  and  Overflowed  Landa,  10,  et  seq. 

Contradicting  witneas  by  means  of  map  of 
aurvey.    See  witnesses,  292. 

Judicial  notice  of.    See  Judicial  Notice,  66. 

Parol  evidence  affecting.  See  Evidence, 
VXl,  3. 

Uncertain,  defective,  or  unUgnons  survey. 
See  Boundaries.  II,  6. 

Boada,  survey  of.    See  Highways,  I,  3,  h. 

Streets,  survey  of.    See  Streets,  8,  et  seq. 

Land  granted  to  railroad,  survey  of.  See 
Bailroads,  41. 

Public  umd,  survey  of.    See  Public  Lands, 

Swamp  and  overflowed  lands,  survey  of. 
See  Swamp  and  Overflowed  Lands,  IV. 

Spanish  grant,  aurvey  of.  See  Mexican 
Lands,  I,  24. 

San  FrandBco,  conclusiveness  of  survey  of. 
See  San  Frandaco,  III. 

Pueblo,  survey  of,  how  made.  See  San 
Francisco.  11,  et  seq. 

Water  nront  line,  point  of  commencement 
of  survey  of.    See  Sui  Francisco,  266. 

Field  notes.    See  Public  Lands,  78. 

8UBYITAL  OF  ACTIOHS. 

What  actions  survive.    See  Abatement,  n. 

Action  for  falae  impriaonment  does  not  sur- 
vive.   See  False  Imprisonment,  9. 

Executor  ma^  sue  for  trespass  committed 
in  deceased's  life.  ^"^  Vi^^mttnra  •«/!  aa- 
ministrators,  262. 


See  Executors  and  Ad- 


SUBTIYOBSHIP. 

1.  Murder  of  husband  and  wife,  perpetrated 
at  the  same  time,  is  a  calamity  within  the 
meaning  of  section  1963  of  the  Code  of  Civil 
Procedure.  (Hollister  v.  Cordero,  76  CaL 
649.) 

2.  When  there  is  nothing  to  show  which 
expired  flrst,  and  husband  and  wife  have 
perished  in  the  same  calamity,  both  being 
between  the  ages  of  fifteen  and  sixty,  the 
husband  is  presumed  to  have  survived.  (Hol- 
lister V.  Cordero,  76  Cal.  649. ) 

3.  When  both  husband  and  wife  jteriah  in 
the  same  calamity,  no  presumption  of  sur- 
vivorship of  the  wife  arises  from  the  fact  that 
an  order  of  a  probate  court  granting  letters 
of  administration  upon  her  estate  recites  that 
she  was  "  the  surviving  wife"  of  her  husband. 
In  a  proceeding  by  her  administrator  to  set 
aside  the  probate  of  her  husband's  will,  it  ia 
error  to  refuse  evidence  aliunde  upon  the 
question  of  survivorship.  (Sanders  v.  Simcicb, 
66  Cal.  50.) 

Right  of.    See  Cotenan^,  I. 

Bights  of  survivor.  See  Homesteads,  XV,  tS, 
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BijAt  of  nuriTor  in  community  property. 
8m  fioflbond  and  Wife,  U,  3,  d. 

SU8C0L  ftBA5T. 

Bight  arising  out  of.    See  Mexican  Land, 
1,21. 

STSPEKSIOH  OF  AIIEITATIOV. 

See  orofls-referenceB  under  Alienation. 
In  grant  of  public  land.  See  Public  Lands,  S6S. 

SUTTBB  COUKTV. 

Levee  district,  supervisors  cannot  erect. 
Swamp  and  Overflowed  Lands,  178. 


See 


SUTTEB  OBAIIT. 

'  See  Sacramento. 

Construction  of  and  rights  arising  oat  of. 
See  Mexican  Lands,  I,  21. 

Deed  by  Sutter  includes  site  of  Sacramento. 
See  Deeds,  273,  274. 

SWAMP  A5D  OTEBPLOWED  LOBS. 
I.  What  Lands  are  Swamp  and  Over- 
flowed} Detenalaatlon  of  and  Evi- 
dence as  to. 
n.  Tide  Lands  and  Salt  Marsh  Lands, 
What  are;  Inclosnre  of  Beach. 
m.  Ownership  oQ  ttrant  t«  State  and 
Object  of;  Constmctlon  of  Stat- 
utes; Title,  When  Passes  to;  Dnty 
of  State. 
IV.  Survey  of. 

V.  Power  to  Sell. 
TI.  Bight  of  Purchase;  Oeenpaney;Snlt- 
ableness  for  Cultivation;  Aetual 
Settlers. 
VII.  Agreement  to  Purehase  for  Another. 
VIII.  Application  for  Purchase  and  Aill* 
davit;  Oath  of  Allegiance. 
IX.  Certificate  of  Purchase. 
X.  Contest. 
XI.  Payment. 
XU.  Effect  of  Later  Statutes  on  Blghta 

of  Purchaser. 
Xni.  Patents,  Conclusiveness  and  Prior- 
ity; Actions  to  CanceL 
XIV.  Curative  Statutes  or  Acts  Quieting 

Title. 
XV.  Levee  Districts. 
XVI.  Statutes  Belatlng  to  Drainage. 
XVII.  Beclamatlon. 

1.  Orant  on  Cortdition  of. 

2.  Corporations  to  Purchase  and  Be- 

claim. 
8.  Reclamation  Dittriets, 

a.  Power  of  State  Over ;  Construc- 

tion and  Constitutionality  of 
Statute. 

b.  Petition. 

e.  Nature  of ;  Creation  by  Special 
Act ;  Evidence  of  Existence 
of. 

d.  Organization  Cannot  be  Col- 
laterally attacked. 


e.  By-laws. 

f.  Boundaries'of ;  What  may  be 

Included. 

g.  Estimate  of  Work;  Approved 
Plans;  Warrants  and  Ap- 
proval of. 

h.  I^bt  to  Erect  and  Maintain 
Levee ;  Conditional  Liability 
of  Members  on  Contract. 

L  Beoii^anisation. 

J.  Forfeiture. 

k.  Assessments. 

A.  Statutes  Governing;  Oon- 

Btruction  and  Constitu- 
tionality of. 

B.  Commissioners,    Appoint- 

ment, View,  and  Report 
of. 
0.  How  Levied:   Description 
of  Land ;  Effect  of  Omia- 
sion  of  Land. 

D.  Actions  on ;  Parties ;  Plead- 

ings ;  Joinder  of  Actions ; 
Summons ;  Action,  When 
Barred. 

E.  Validity;  Evidence. 

F.  Payment;  Interest;  Ootm- 

sel  Fees. 
L  Additional  Assessments. 


See 


Sjumish  grant  oovering  swamp  land. 
Mexican  Ltuids,  I,  20. 

Railroad  grant  oovering  swamp  and  over- 
flowed land.    See  Railroads,  68. 

Streets  on  water  front.    See  Streets,  n. 

Extending  streets  into  tide  waters.  See 
San  Francisco,  XI. 

Wbarves  built  into  tide  water.  See 
Wharves,  IIL 

Wing-oam  obstmcting  reclamation  is  a  pri- 
vate nuisance.    See  Watercourses,  XI,  2. 

Owner  of  swamp  and  overflowed  land  can- 
not obstruct  navigation.  See  Watercourses, 
17. 

I.  What  Lands  are  Swamp  and  Overflowed; 
Determination  of  and  Evidence  as  to. 

1.  If  land  is  not  susceptible  of  cultivation 
in  grain  or  other  staple  productions,  by  rea- 
son of  overflow,  it  is  "  swamp  and  over- 
flowed," and  the  fact  that  after  the  annual 
overflow  a  crop  of  grass  will  spring  up  which 
will  make  bay  does  not  prevent  it  from  being 
"  swamp  and  overflowed. "  (Keeran  v.  Grit 
fith,  31Cal.461.) 

2.  In  order  to  render  lands  "  swamp  and 
overflowed,"  within  meaning  of  act  of  Con- 
gress of  September  28, 1850,  they  must  have 
been  usually  rendered  unfit  for  successful 
cultivation  prior  to  September  28,  1850,  by 
reason  of  the  overflow.  (Thompson  v.  Thorn- 
ton, 60  Cal.  142.) 

8.  Test  by  which  question  whether  land  is 
"  swamp  and  overflowed  "  land,  must  be  de- 
termined is  not  whether  it  may  be  profita- 
bly cultivated,  but  whether  it  may  be  suc- 
cessfully cultivated.  (Wright  v.  Carpenter, 
47  Cal.  436.) 

4.  If  land  subject  to  overflow  was,  Septem- 
ber 28,  1850,  such  that,  annually,  after  the 
subsidence  of  tbe  water,  a  crop  of  either 
wheat,  rye,  barley,  oats,  com,  buckwheat. 
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peas,  or  beana  conid  be  raised  on  it,  it  was 
not  swamp  and  overflowed  within  the  mean- 
ing of   the  act  devotinf;  such  land  to  the 
states.    (Eeeran  v.  Allen,  33  Cal.  542.) 
Cited  47  Oal.  437;  50  Cal.  145;  73  Cal.  67. 

6.  The  bed  of  »  river  through  which  the 
water  has  ceased  to  flow  because  of  a  change  In 
the  course  of  the  river  is  not  swamp  and  over- 
flowed land  within  the  meaning  of  the  act  of 
Congress  of  September  28, 1850,  nor  within 
the  meaning  of  the  state  statutes  allowing 
such  land  to  be  appropriated  ;  and  a  patent 
issued  therefor,  upon  an  application  for  its 
purchase  as  swamp  and  overflowed  land,  is 
void.     (Edwards  v.  Rolley,  96  Cal.  408.) 

6.  Government  of  United  States  has  no 
right  to  determine  by  ex  parte  survey  of  its 
own  what  are  and  what  are  not  swamp  and 
overflowed  lands  in  this  state.  (Eeman  v. 
Grifl5th,  27  Cal.  88.) 

7.  Neither  the  general  government  or  the 
state,  while  proceeding  separately  to  deter- 
mine whether  land  is  swamp  and  overflowed, 
is  bound  by  the  acta  of  the  other.  (Keeran  t. 
Griffith,  31  Cal.  461.) 

8.  The  fact  whether  a  given  tract  of  land 
is  swamp,  or  overflowed,  or  dry  land,  cannot 
be  determined  by  the  separate  decision  of 
either  the  state  or  the  United  States,  but 
must  be  settled  by  evidence  given  in  the 
coarse  of  judicial  proceedings.  (Eeman  v. 
Griffith,  27  Cal.  88.) 

9.  Until  general  government  and  state  con- 
cur in  determining  what  lands  are  "  swamp 
and    overflowed^"  the    question  whether  a 

given  subdivision  is  ''swamp  and  over- 
owed,"  as  between  parties  claiming  ad- 
versely under  the  state  and  general  govern- 
ment, is  to  be  determined  not  upon  official 
certificates  or  patents  of  either  the  state  or 
genered  government,  but  upon  evidence  of  the 
actual  condition  of  the  land  September  28, 
1850,  the  date  of  the  grant  to  the  state. 
(Keeran  v.  Griffith,  31  Cal.  461.) 

10.  In  the  trial  of  an  issue  between  one 
claiming  under  the  state  and  a  pre-emption 
claimant,  as  to  whether  a  particular  tract  of 
land  is  swamp  and  overflowed,  the  approved 
plat  of  the  survey  by  the  United  States  is 
admissible  in  evidence  to  show  the  lines  of 
the  leg<d  subdivisions,  but  not  to  prove  that 
the  lands  are  swamp  and  overflowed.  (Robin- 
son V.  Forrest,  29  Cal.  317.) 

Cited  31  Cal.  464. 

11.  One  who  claims  a  tract  of  land  nnder  a 
patent  issued  to  him  by  this  state,  conveying 
the  same  as  swamp  and  overflowed  land,  is 
not  bound,  in  an  action  of  ejectment  brought 
by  him  against  one  claiming  under  the  Home- 
stead Act,  by  a  survey  of  the  United  States 
designating  the  same  as  high  land,  but  may 
introduce  evidence  of  the  real  character  of 
the  land.  (Eernan  v.  Griffith,  27  Cal.  88.) 
Cited  28  Oal.  603;  29  Cal.  319,  322;  88  Cal. 

646;  34  Oal.  684;  47  Cal.  182. 

12.  Under  section  4  of  the  act  of  Con»%ss 
of  July  23, 1866,  quieting  land  titles  in  Cali- 
fornia, the  plat  01  the  survey  of  a  township, 
having  lands  represented  thereon  as  swamp 
and  overflowed,  upon  being  approved  by  the 


United  States  surveyor  general  for  California, 
is  conclusive  between  the  state  and  the 
United  States  as  to  the  character  of  the  lands 
so  represented,  and  vests  the  title  thereto  in 
the  state,  as  of  the  28th  of  September,  1850, 
the  date  of  the  passage  of  the  Swamp  Land 
Act;  and  this  result  follows,  although  the 
commissioner  of  the  general  land-office  has 
neglected  to  certify  the  land  over  to  the  state 
as  swamp  and  overflowed,  as  required  by  the 
act  of  July  23, 1866.  After  the  plat  has  been 
BO  approved,  the  United  States  land  depart- 
ment has  no  power  to  determine  that  the 
land  represented  thereon  as  swamp  and  over- 
flowed IS  not  of  that  character,  or  to  dispose 
of  the  same  under  the  homestead  or  pre- 
emption laws.  (Tubba  t.  Wilfaoit,  73  Cal. 
61.) 
Cited  88  Oal.  277. 

13.  Map  of  the  United  States  anrvev,  ap- 

S roved  by  the  surveyor  general  of  the  United 
tates,  which  designates  a  particular  subdivi- 
sion of  land  as  high  land,  is  not  evidence 
tending  to  show  that  the  land  was  not 
"swamp  and  overflowed"  as  against  one 
claiming  nnder  the  state.  (Keeran  y. 
Griffith,  31  Cal.  461.) 

14.  In  trying  the  issue  whether  land  ia 
swamp  or  overflowed,  if  the  same  has  not 
been  cultivated,  evidence  may  be  introduced 
to  show  that  crops  may  be  raised  on  land  in 
the  neighborhood  similarly  situated.  (Eeeran 
V.  AUen,  33  Cal.  542.) 

Cited  34  Cal.  684,  686. 

16.  In  ejectment  nnder  a  United  States 
X>atent,  defendant  cannot  show  that  the  part 
of  the  land  covered  by  the  patent  of  which  he 
was  in  possession  was  swamp  and  overflowed 
land,  unless  he  shows  that  the  greater  part  of 
any  legal  subdiyision  was  wet  and  unfit  for 
cultivation.  (Hogaboom  v.  Ehrhardt,  68  Cal. 
231,  233.) 

16.  In  an  action  to  recover  possession  of 
land,  where  one  of  the  parties  claims  the 
same  by  virtue  of  some  right  or  title  derived 
from  the  tTnited  States,  and  the  other  claims 
the  same  as  a  purchaser  from  the  state  as 
swamp  and  overflowed  land,  the  party  claim- 
ing under  the  United  States  has  a  right  to  in- 
troduce oral  testimony  to  show  that  the  land 
is  not  swamp  and  overflowed.  (Thornton  v. 
Thompson,  28  Cal.  602.) 

17.  If  the  validity  of  a  certificate  of  pur- 
chase of  land  from  the  state,  as  swamp  and 
overflowed,  is  put  in  issue  and  tried  in  an  ac- 
tion in  which  the  state  is  not  a  party,  and  if 
the  question  whether  the  land  is  swamp  and 
overflowed  is  alao  put  in  issue  and  tried  in 
the  same  action,  and  it  ia  adjudged  that  the 
certificate  is  invalid,  and  that  the  land  ia  not 
swamp  and  overflowed,  the  judgment  estops 
the  paitiea  and  their  privies  from  afterward 

S roving  that  the  land  is  swamp  and  over- 
owed,   and  therefore  the  property  of  the 
state.     (Clink  v.  Thuraton,  47  Cid.  21.) 

Decree  as  to  character  of,  who  bound  by. 
See  Mexican  Lands,  155, 166. 

Patent  aa  evidence  that  land  ia  awamp  and 
overflowed.    See  post,  164, 155. 

Estoppel  to  dispute  nature  of  lands.  See 
Certiorari,  186. 
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n.  Tide  Lands  and  Salt  Manh  Lands,  What 
arej  Inelosore  of  Beach. 

Ownership  of.    See  post,  UL 

18.  The  descriptive  phrase  "  tide  lands,"  in 
ttte  legislation  of  this  .state,  applies  to  land 
covered  and  uncovered  by  the  ordinary  tides, 
which  the  state  owns  by  virtae  of  its  sover- 
eignty. (Bondell  v.  Fay,  32  Cat.  364.) 
Cited  89  Cal.  126;  12  Or.  602. 

19.  The  words  "  tide  lands,"  as  used  in  the 
act  of  Mav  14, 1861,  entitled  "An  act  tj  pro- 
vide for  the  sale  of  marsh  and  tide  lands  of 
this  state,"  mean  such  lands  only  as  are 
covered  and  uncovered  by  the  tide,  and  does 
not  include  lands  permanently  submerged. 
(People  ex  rel.  Tescnemacher  v.  Davidson,  30 
Cal.  §79.) 

Cited  32  Cal.  364;  16  Cal.  261 ;  12  Or.  603. 

20.  By  designation  "  usual  "  or  "  ordinary 
high-water  mark,"  as  applied  to  tide  waters, 
is  meant  the  limit  reached  bv  the  neap  tides 
— that  is,  those  tides  which  happen  between 
the  fall  and  change  of  the  moon  twice  in 
every  twenty-four  hours.  (Teschemacher  v. 
Thompson.  18  Cal.  11.) 

Cited  26  Cal.  364;  69  Cal.  126;  76  Cal.  399, 
402. 

21.  The  term  "  salt  marsh  lands,"  in  the 
legislation  of  this  state,  applies  to  a  certain 
class  of  swamp  and  overflowed  lands  held  by 
the  state  under  the  Arkansas  Act.  (Bondell 
V.  Fay,  32  Cal.  364.) 

22.  A  beach,  upon  tide  water,  may  consti- 
tute a  portion  of  the  inclosure  of  a  tract  of 
land.    (Brumagim  v.  Bradshaw,  39  Cal.  24.) 

Tide-land  commissioners,  salaries  of.  See 
Controller,  14. 

Beach  and  water  lots  in  San  Francisco.  See 
San  Francisco,  XIV,  10. 

Tidal  stream  as  boundary.  Bee  Bound- 
aries. 91. 

m.  Owaenhlp  of^  Grant  to  State  and  Ob- 
ject 9ti  Constrnctioii  of  Statute; 
Title,  When  Passes  to;  Dnty  of  State. 

S3.  Land  which  state  owns  by  virtue  of  its 
sovereignty  is  such  as  is  covered  and  un- 
covered b^  the  ebb  and  flow  of  the  neap  or 
ordinary  tides.  (Ward  v.  Mulford,  32  Cal. 
366.) 
Cited  69  Cal.  126. 

24.  From  the  date  of  the  treaty  of  1848 
the  tide  lands  in  California — unless  they  had 
been  reserved  by  Mexico  for  military  pur- 
poses, or  otherwise  disposed  of  by  her— were 
held  by  the  United  States  in  trust  for  the 
future  state ;  and  upon  the  admission  of  Cali- 
fornia the  legal  title  thereto  vested  in  the 
sUte.    (Le  Boy  v.  Dunkerly,  64  Cal.  462.) 

26.  Lands  below  ordinary  high-water  mark 
belonged  to  the  Mexican  sovernment  by 
virtue  of  its  sovereupty,  ana  were  no  part  of 
the  pueblo  lands  of  San  Francisco,  but  passed 
to  the  state  of  California  immediately  upon 
its  admission  to  the  Union ;  and  the  govern- 
ment of  the  United  States  had  no  power  to 
grant  each  lands  to  the  city  of  San  Francisco. 
(United  Land  Assn.  v.  Knight,  85  Cal.  448.) 

26.  The  right  of  the  state  to  lands  under 
water,  where  the  tide  ebbs  and   flows,  is 
Cai.  Uionr,  Vou  UL— 174 


founded  upon  her  sovereign  control  over  the 
easement,  or  the  right  of  navigation.    (Guy 
V.  Hermance,  6  Cal.  73.) 
Cited  64  Cal.  499;  69  Cal.  I'M. 

27.  Where  the  right  of  the  state  to  land 
under  water  where  the  tide  flows  is  destroyed 
the  right  of  the  state  ceases,  except  to  prose- 
cute for  pnrpresture,  and  have  the  easement 
restored.    (Guy  v.  Hermance,  6  Cal.  73.) 

28.  On  the  formation  of  this  state,  the  title 
to  water  property  passed  to  this  state. 
(Chapin  v.  Bourne,  8  Cal.  294.) 

Cited  69  Cal.  126. 

29.  Whether  this  state  baa  inchoate  title  to 
lands  within  her  limits  called  swamp  lands 
depends  entirely  upon  the  question  whether 
they  are  swamp  lands  within  the  meaning  of 
the  act  of  Congress  of  September  28, 1850. 
(KUe  V.  Tubbs,  23  Cal.  431.) 

80.  Lands  which  are  swampy  or  subject  to 
such  periodical  overflows  as  to  injure  or  de- 
Btrov  the  crora  belong  to  the  state  by  virtae 
of  tne  act  of  Ck>ngreB8  of  September  28, 1850, 
commonly  called  the  "Arkansas  Act."  (Peo- 
ple ex  rel.  Pierce  v.  Morrill,  26  Cal.  336.) 
Cited  32  Cal.  364 ;  40  Cal.  473 ;  46  Cal.  107 ;  78 

Cal.  67;  16  Or.  261. 

31.  Section  1  of  the  act  of  Congress  of 
September  28,  1860,  commonly  called  the 
Swamp  Land  Act,  is  a  grant  in  prsesenti  to 
each  state  of  the  swamp  and  overflowed  lands 
within  its  limits.  The  provision  made  in  the 
second  section  of  the  act  for  a  patent  is  for 
the  purpose  of  furnishing  to  the  grantee 
documentary  evidence  that  the  land  was 
swamp  and  overflowed,  and  a  further  assur- 
ance of  title.  (Tubbs  v.  Wilhoit,  78  Cal.  61.) 
Cited  67  Cal.  376. 

32.  The  act  of  Congress  of  September  28, 
1860,  granting  to  Caliiornia  the  swamp  and 
overiSowed  lands  within  the  state,  vested  in 
said  state  the  absolute  ownership^of  all  of 
said  lands  then  undisposed  of.  (Keman  v. 
Griffith,  27  Cal.  88.) 

Cited  27  Cal.  327;  45  Cal,  668;  73  (Jal.  63;  4 
Or.  287 ;  6  Or.  57-59 ;  16  Or.  542. 

33.  The  doctrine  that  the  state,  under  the 
act  of  1850,  became  the  absolute  owner  of  all 
the  swamp  land  within  her  limits  undisposed 
of  is  true  as  a  general  proposition,  but  some 
modification  of  this  will  be  required  when  its 
application  is  sought  in  respect  to  certain 
portions  of  those  lands  situated  adjacent  to 
the  line  dividing  such  lands  from  the  dry  land. 
(Robinson  v.  Forrest,  29  Cal.  317,  323.) 
ated  81  Cal.  594. 

34.  The  object  of  the  federal  government 
in  donating  the  swamp  lands  to  the  several 
states  was  to  promote  the  speedy  reclamation 
of  the  lands,  and  thus  invite  to  them  popula- 
tion and  settlement,  thereby  opening  new 
fields  for  industry  and  increasing  the  general 
prosperity.  (Kimball  v.  Reclamation  Fund 
Com.,  45  Cal.  344.) 

Cited  73  Cal.  133. 

36.  Rights  of  the  state  onder  the  grant  of 
September  28, 1860,  do  not  depend  upon  nor 
are  they  limited  by  the  decisions  of  the  state 
courts  with  respect  to  controversies  upon  the 

Sublic  lands  of  the  United  States.      Those 
ecisions  do  not  enter  into  nor  operate  upon 


Digitized  by 


Googl^ 


2770 


SWAMP  AND  OVERFLOWED  LANDS,  UL 


the  Bnbseqnent  legislation  of  Congress  in 
sacb  manner  as  to  require  that  the  legisla- 
tion, or  its  affirmance  of  rights  recognised  by 
the  state  coorts  as  existing  between  occu- 
pants upon  the  public  lands  of  the  United 
states,  be  construed  as  an  attempt  to  deprive 
the  state  of  its  vested  rights.  (Lux  v.  Hag- 
gin,  69  Cal.  255.). 

S6.  Act  of  Congress  of  March  12,  I860,  to  ex- 
tend provisions  of  act  of  September  28, 1860, 
granting  swamp  lands,  relates  only  to  lands 
which  were  in  lact  swamp  and  overflowed, 
and  cannot  be  applied  to  lands  confirmed  to 
the  state  of  California  by  the  act  of  July  23, 
1866,  because  selected  by  the  state  as  swamp 
and  overflowed.  (Sacramento  S.  B.  v.  Hynes, 
60  Cal.  195.) 

37.  Act  of  Congress  passed  July  23,  1866. 
validating  selections  of  lands  as  swamp  and 
overflows  theretofore  made  by  the  state  of 
California,  requires  the  commissioner  of  the 
general  land-office  to  certify  over  to  the  state 
all  such  lands,  after  the  performance  of  the 
several  official  acts  therein  mentioned,  to  wit. 
after  the  surveyor  general  of  the  Unitea 
States  baa  made  and  forwarded  to  the  com- 
missioner approved  plats  of  all  townships  sur- 
veyed by  the  state,  as  swamp  and  overnowed, 
in  accordance  with  the  United  States  surveys. 
(Sacramento  S.  B.  v.  Hynes,  60  Cal.  196.) 

88.  Phrase  "legal  subdivisions,"  as  used  in 
actof  Congress  passed  September  28, 1850,  re- 
lating to  swamp  and  overflowed  lands,  refers 
to  the  smallest  subdivision  under  the  Con- 

fressional  system  of  surveys.    (Robinson  v. 
'orrest,  29  Cal.  317.) 
Cited  46  Cal.  668;  70  Cal.  496;  76  Cal.  233;  88 
Cal.  593. 

39.  Immediately  upon  the  passage  of  the  act 
of  Congress  of  September  28, 1850,  this  state 
became  the  owner,  with  absolute  power  of 
disposition,  of  all  swamp  lands  within  her 
limits  which  had  not  been  disposed  of.  (Sum- 
mers V.  Dickinson,  9  Cal.  554.) 

Cited  27  Cal.  89,  327;  45  Cal.  668!  4  Or.  287; 
6  Or.  67,  58;  qualified  29  Cal.  322. 

40.  The  language  of  the  act  of  CJongress 
conveyed  to  uie  state  a  present  interest  in 
the  lands.  The  description  of  "  swamp  and 
overflowed  lands"  is  sufficient  to  give  the 
state  a  present  prima  facie  right.  (Owens  v. 
Jackson,  9  Cal.  322.) 

Cited  16  Or.  642. 

41.  The  state  of  Califomia  became  the 
owner  of  the  swamp  lands  described  in  the 
complaint  herein  on  the  28th  of  September, 
1850,  under  the  act  of  Congress  of  that  date, 
commonly  known  as  the  Arkansas  Act.  (Lux 
V.  Haggin,  69  Cal.  266.) 

Cited  73  (Jal.  63. 

42.  Title  of  state  in  no  way  depends  upon 
patent.  The  act  itself  operated  as  a  convey- 
ance.   (Summers  V.  Dickinson,  9  Cal.  654.) 

43.  Title  of  state  in  no  way  depends  upon 
the  issuance  of  a  ratent  to  the  state  by  the 
United  States.  (Keman  v.  Griffith,  27  Cal. 
88.) 

44.  The  state  of  Califomia  does  not  acquire 
a  legal  title  to  the  swamp  lands  within  her 
limits  until  they  have  been  certified  to  the 


state  by  the  general  land-office,  and  a  patent 
issued  to  the  state  therefor  by  the  United 
States.    (KUe  v.  Tubbs,  23  Cal.  431.) 

45.  The  title  to  swamp  and  overflowed 
lands  never  vests  in  the  state  until  the  com- 
missioner of  the  general  land-office  certifieB 
them  over  to  the  state  as  swamp  and  over- 
flowed ;  and  ejectment  by  one  claiming  title 
to  such  lands  acquired  from  the  state  cannot 
be  maintained  against  persons  in  possession 
under  the  United  States  patents,  without 
showing  such  certification.  (Wright  v.  Rose- 
berry,  63  Cal.  252.) 

Cited  63  Cal.  300. 

Issuing  of  patent  is  not  necessary  to  vest 
title.    See  post,  62. 

46.  Under  the  Swamp  Land  Act  of  Congress 
of  September  28, 1850,  and  the  act  of  July  23, 
1866,  to  quiet  land  titles  in  California,  the 
plat  of  the  survey  of  the  township  approved 
by  the  United  States  surveyor  general  of  Cali- 
fomia showing  any  subdivision  of  land  in  said 
township  to  be  swamp  and  overflowed  is  con- 
clusive Detween  the  state  and  the  United 
States,  and  vested  the  title  thereto  in  the 
state  as  of  the  twenty-eighth  day  of  Septem- 
ber, 1850,  and  the  federal  land  department 
had  no  jurisdiction  thereafter  to  order  a  hear- 
ing as  to  the  character  of  said  land,  or  to  de- 
termine that  the  same  was  not  swamp  and 
overflowed,  or  to  make  alterations  in  the  ap- 
proved plat  or  -survey,  or  to  issue  a  patent  for 
any  portion  of  the  land  shown  by  the  original 
approved  plat  to  be  swamp  and  overflowed. 
(Wilhoit  V.  Tubbs,  83  Cal.  279.) 

47.  In  a  suit  in  ejectment  between  a  plain- 
tiff claiming  the  land  as  swamp  and  over- 
flowed, purchased  by  him  from  the  state,  and 
a  defendant  claiming  it  under  the  United 
States  as  dry  land,  the  township  plats  from 
the  land-office  are  admissible  in  evidence  (m 
behalf  of  the  plaintiff,  as  tending  to  prove  that 
the  land  had  oeen  surveyed,  and  that  the  title 
had  vested  in  tiie  state  under  the  act  of  Con- 
gress of  July  23, 1866.  (Thompson  v.  Thorn- 
ton, 50  Cal.  142.) 

48.  In  the  absence  of  other  evidence,  the 
date  of  the  approval  by  the  surveyor  general 
of  the  Unitea  States  of  the  plat  of  a  township 
containing  swamp  and  overnowed  lands  must 
be  treated  as  the  date  of  the  segr^tion  of 
the  lands  as  swamp  and  overflowed.  (Gar> 
field  V.  WUson,  74  Cal.  175.) 

Cited  96  Cal.  118. 

49.  The  land  in  controversy  was  surveyed 
by  the  county  surveyor  of  San  Joaquin  county 
upon  an  application  to  purchase  made  by  the 
assignor  of  the  plaintiff.  The  surveyor  made 
a  plat  and  field-notee  of  the  land,  in  accord- 
ance with  the  United  States  survey  of  the 
township,  section,  and  quarter  section,  de- 
scribed the  land  as  swamp  and  overflowed, 
and  containing  one  hundred  and  sixty  acres, 
and  returned  the  plat  and  field-notes  to  the 
state  surveyor  general,  who  received  and  filed 
the  same  in  his  office  on  the  22d  of  October, 
1865,  and  approved  them  on  the  23d  of  Novem- 
ber, 1866.  Held,  that  the  plata  and  surveys 
were  not  the  segregation  maps  and  surveys 
referred  to  in  section  4  of  the  act  of  (Congress 
of  July  23, 1866,  and  in  section  2488  of  the 

,  United  States  Revised  Statutes,  and  did  not 
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vest  the  tiUe  of  the  United  States  to  the  land 
in  the  state.    (Heath  v.  Wallace,  71  Cal.  dO.) 

50.  In  accepting  the  grant  of  swamp  lands, 
the  state  of  California  was  bound  to  carry  out 
in  good  faith  the  objects  for  which  it  was 
made.  The  l^lslature  has,  at  all  times, 
recognized  the  oinding  force  of  this  obliga- 
tion. (Kimball  y.  Reclamation  Fund  Oom., 
45  Oal.  344.} 

Shore  belongs  to  state  by  virtue  of  sover- 
eignty.   See  Public  Lands,  III,  1. 

IT.  Survey  of; 

61.  In  surveying  swam^  and  overflowed 
lands,  the  county  surveyor  is  the  agent  of  the 
state,  and  it  is  nis  duty  to  connect  with  the 
lines  of  the  United  States  survey.  (Mahon 
V.  Richardson,  50  Cal.  333.)  , 

62.  The  state  surveyor  general,  in  survey- 
ing swamp  and  overflowed  lands,  should  con- 
form his  survey  in  the  field  to  the  surveys  of 
the  upland  ad.joining  made  by  the  United 
States;  but  if  he  does  not  do  so,  and  the  sur- 
vey and  stakes  and  marks  in  the  field  place  a 
line  between  sections  or  subdivisions  to  the 
one  side  or  the  other  of  the  United  States 
survey,  the  courts  will  not  inquire  into  the 
matter,  but  parties  who  purchase  the  lands 
on  either  side  of  the  line  are  bound  by  this 
survey  in  the  field.  (Ringatorf  v.  Guth,  60 
Cal.  86.) 

53.  Parties  who  purchase  from  the  state  ad- 
joining subdivisions  of  swamp  and  overflowed 
lands  are  bound  b^  the  lines  between  the  sec- 
tions or  subdivisions  fixed  by  the  survey 
made  in  the  field  by  the  state  surveyor  gen- 
eral, even  if  such  lines  do  not  coincide  with 
the  United  States  survey,  or  with  the  field- 
notes  sent  to  the  o£3ce  of  the  surveyor  general 
of  the  state.    (Ringatorf  v.  Outh,  60  Cal.  86.) 

54.  Survey  ought  to  fix  lines  with  the  re- 
quisite precision.  (Hinckley  v.  Fowler,  43 
Cal.  56.) 

55.  The  survevor  general  of  this  state,  since 
the  passage  of  tne  act  of  April  4, 1870,  supple- 
mentary to  the  act  of  1868,  tor  the  sale  of  state 
lands,  has  had  no  authority  to  approve  of  a 
survey  of  land  as  swamp  and  overaowed,  nor 
to  refer  a  contest  between  applicants  for  the 
purchase  of  euch  lands  to  the  district  court 
for  trial,  until  six  months  after  the  land  has 
been  segregated  as  swanip  and  overflowed  by 
authority  of  the  United  States  or  of  this  state 
by  legislative  enactment.  (Cox  t.  Jones,  47 
Cal.  412.) 

56.  A  representation  on  the  approved  plat 
of  a  township  survey  that  certain  lands  em- 
braced therein  are  subject  to  periodical  over- 
flow is  not  equivalent  to  a  representation  that 
the  land  is  awamp  and  overflowed,  within  the 
meaning  of  aection  4  of  the  act  of  Congress  of 
July  23, 1866,  or  of  section  2488  of  the  United 
States  Revised  Statutes.  (Headi  v.  Wallace, 
71  Cal.  50.) 

Distinguished  73  Cal.  67. 

67.  Under  section  3445  of  the  Political  Code, 
the  survey  of  swamp  lands  which  have  been 
segregated  as  such,  but  not  sectionized,  in 
oiSer  to  be  an  o£Bcial  act  by  the  county  sur- 
veyor, acting  as  an  ofiicer  of  the  state  land- 


office,  must  be  made  bv  the  county  surveyor 
for  one  desiring  to  purchase,  and  for  that  pur- 
pose ;  and  the  certified  copy  of  the  recora  of 
a  survey,  made  bv  the  county  surveyor  upon 
the  application  of  another  person,  cannot  be 
used  as  the  basis  of  an  application,  in  lieu  of 
a  certificate  of  a  survey  made  at  the  appli- 
cant's request,  as  required  by  section  3445  of 
the  Political  Code.  (Maddux  v.  Brown,  01 
Cal.  523.) 

58.  Under  sections  3  and  7  of  the  act  of 
April  27, 1863,  the  duty  of  the  county  surveyor 
does  not  commence,  nor  can  he  oincially  act 
concerning  any  application,  until  the  affi- 
davit and  application  for  a  survey  are  offi- 
cially put  before  him.  A  survey  made  before 
this  is  done  is  but  the  survey  of  a  private 
person  and  has  no  official  sanction.  (People 
V.  Cowell,  60  Cal.  400.) 

59.  An  appointment  of  a  person  as  a  deputy 
bj  a  county  surveyor,  by  the  certificate 
signed  by  the  surveyor  as  a  private  indi- 
vidual, and  not  in  his  official  capacity,  and 
which  purports  to  appoint  the  deputy  as  a 
deputy  to  survey  a  certain  tract  of  swamp 
land,  instead  of  appointing  him  as  the  deputy 
surveyor  of  the  county,  and  which  was  not 
filed  until  after  the  survey  by  such  deputy, 
is  void,  and  does  not  tend  to  prove  that  the 
survey  was  made  by  a  deputy  surveyor  de 
facto.    (Maddux  v.  Brown,  01  Cal.  523.) 

60.  Swamp  and  overflowed  lands  situated 
in  township  5  north,  range  5  east.  Mount 
Diablo  meridian,  were  purchased  from  the 
state  prior  to  the  completion  of  the  govern- 
ment surveys.  The  lands  were  surveyed  by 
the  county  surveyor  under  a  statute  of  the 
state  then  in  force.  One  of  the  lines  described 
in  the  fleld-notes  commenced  at  the  south- 
west comer  of  section  1  and  ran  north  eighty 
chains  to  the  township  line.  A  certificate  of 
purchase  was  issued  m  accordance  with  this 
survev,^  and  subsequently  a  patent  was  also 
issued  in  which  reference  was  made  both  to 
the  survey  and  field-notes.  At  the  time  of 
the  survey  the  section  lines  had  not  been  run, 
but  the  township  lines  referred  to  in  the 
field-notes  had  been  run  and  established. 
When  the  section  lines  were  run  the  south- 
west comer  of  section  1  was  located  consider- 
ably more  than  eighty  chains  south  of  the 
township  line.  The  question  was  as  to  the 
northern  boundary  of  the  lands  so  purchased. 
Held,  that  the  township  line  constituted  the 
boundary.    (Rice  v.  McKune,  63  Cal.  124. ) 

Survey  as  evidence  and  conclusiveness  of. 
See  ante,  46,  47. 

Survey  of  swamp  land  as  evidence.  See 
Evidence,  III,  9,  c. 

T.  Power  i»  SelL 

61.  The  state  of  California,  since  the  twen- 
ty-eighth day  of  September,  1850,  has  had  the 
aDsoInte  power  of  selling  the  swamp  and 
overflowed  lands  within  ite  limits.  (£.eman 
V.  Griffith,  27  Cal.  88.) 

Cited  3  Or.  397. 

62.  This  state  has  the  right  to  dispose  of 
the  swamp  and  overflowed  lands  granted  to 
her  by  the  act  of  Congress  of  September  28, 
1850,  prior  to  the  issuing  of  a  patent  from  the 
United  States,  so  as  to  convey  to  the  patentee 
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a  present  title  as  against  a  trespasaer.   (Owens 
T.  Jackson,  9  Cal.  322.) 
Cited  27  Cal.  S27;  29  Cal.  388;  46  Cal.  668;  6 
Or.  67.  68. 

63.  The  act  of  the  legislature  of  1868  did 
not  forbid  the  sale  of  swamp  and  overflowed 
lands  within  the  limits  of  nve  miles  beyond 
the  city  and  coontv  of  San  Francisco,  and 
where  a  certificate  of  purchase  had  issued  un- 
der that  act  for  lands  within  those  limits,  the 
act  of  1868  and  amendments  thereto  contain- 
ing a  prohibition  against  the  sale  of  such  lands 
do  not  defeat  the  rights  of  the  purchaser,  or 
those  claiming  under  him,  to  a  patent. 
(Easton  v.  O'Reilly,  63  Cal.  305.) 

Cited  96  Cal.  411. 

64.  The  act  of  April  21, 1868,  for  the  sale  of 
"swamp  and  overflowed  lands,"  does  not 
provide  for  the  sale  of  any  lands  except  those 
which  fall  within  the  description  of  the  Arkan- 
sas grant  of  1860.  (People  ex  rel.  Pierce  v. 
Morrill,  86  Cal.  336.) 

Cited  62  Cal.  268,  259;  99  Cal.  308. 

65.  The  proviso  to  the  first  section  of  the 
act  of  April  21, 1858,  for  the  sale  of  "  swamp 
and  overflowed  lands,"  refers  only  to  the 
narrow  channels,  within  the  ebb  and  flow  of 
the  tide,  which  thread  the  "  swamp  lands" 
known  as  salt  "marsh."  (People  ex  reL 
Pierce  v.  Morrill,  26  Cal.  336.) 

66.  The  act  of  May  13, 1861,  "for  the  rec- 
lamation and  segregation  uf  swamp  and  over- 
flowed land,"  etc.,  provides  only  for  the  pur- 
chases to  be  made  after  the  passage  of  the  act, 
and  the  segregation  of  the  lands  in  accordance 
with  the  nineteenth  and  twentieth  sections 
of  the  act.  (People  ex  rel.  Pierce  v.  Morrill, 
86  Cal.  336.) 

67.  The  act  of  April,  1859,  amendatory  of  the 
act  of  April  21, 1858,  for  the  sale  of  swamp 
and  overaowed  lands  of  this  state,  only  refers 
to  each  lands  as  are  offered  for  sale  by  the  act 
of  April  21, 1858,  of  which  it  is  amendatory. 
(People  ex  rel.  Pierce  ▼.  Morrill,  26  Cal.  336.) 
Cited  46  Cal.  107. 

68.  A  county  surveyor  is,  under  the  statute, 
one  of  the  agents  of  the  state  for  the  sale  of 
swamp  and  overflowed  lands.  (Edwards  v. 
Estell,  48  Cal.  194.) 

69.  No  provision  has  been  made  by  law  for 
the  sale  of  the  lands,  owned  by  this  state  by 
virtue  of  its  sovereignty,  on  the  shore  of  the 
sea  and  its  bays  and  inlets,  which  are  usu- 
ally overflowed  by  the  neap  tides.  (People 
ex  rel.  Pierce  ▼.  Morrill,  26  Cal.  336.) 
Cited  99  Cal.  308. 

70.  The  state  can  make  no  disposition  of  the 
lands  it  holds  by  virtue  of  its  sovereignty  pre- 
judicial to  the  rights  of  the  public  to  use 
them  for  navigation  and  flshery,  but  it  may 
dispose  of  such  lands  for  the  purpose  of 
promoting  the  interests  of  navigation  or  of 
reclaiming  them  from  the  sea,  where  it  can  be 
done  without  prejudice  to  the  public  right  of 
navigation.     (Ward  v.  Mulford,  82  Cal.  366.) 

71.  The  words  "  tide  lands,"  used  in  the  act 
of  May  14, 1861,  entitled  "An  act  to  provide 
for  the  sale  of  the  marsh  and  tide  lands- of 
this  state,"  only  refer  to  such  tide  lands  as 
are  subject  to  periodical  overflow,  but  are  sus- 
ceptible of   reclamation,  so  as  to  be  made 


valuable  for  agricultural  purposes.    (People 
ex  rel.  Pierce  v.  Morrill,  26  C^.  336.) 

72.  Plaintiff  claims  title  to  portion  of  the 
lands  sued  for  in  this  action  of  ejectment  un- 
der state  patent  issued  May  18,  1878.  -  The 

g remises  embraced  in  the  patent  are  below 
igh-water  mark,  and  include  a  wharf  which 
extends  into  the  water  to  such  depth  that 
vessels  can  be  moored  at  it  for  receiving  and 
discharging  cargo.  Held,  (1)  such  tide  lands 
were  not  subject  to  sale  under  the  act  of  1868; 
(2)  but  the  curative  act  of  March  27, 1872, 
validated  sales  of  such  lands,  and  the  title  of 
the  state  vested  in  the  plaintifi  under  that 
act.  (Upham  V.  Hosking,  62Cal.  250.) 
Cited  69  Cal.  126. 

73.  The  act  of  March  28, 1868,  for  the  sale 
of  lands  belonging  to  the  state,  does  not  au- 
thoriA  the  sale  of  the  beach  of  the  ocean  below 
bieh  tide.    (Kimball  v.  Macpherson,  46  Cal. 

Cited  62  Cal.  268. 

74.  Nothing  short  of  a  very  explicit  provi- 
sion in  the  law  to  that  e^ect  will  justify 
the  court  in  holding  that  the  legislature  in- 
tended to  permit  the  shore  of  the  ocean,  be- 
tween high  and  low  water  mark,  to  be  con- 
verted into  private  ownership.  (Kimball  v. 
Macpherson,  46  Cal.  103.) 

76.  In  action  to  restrain  sale  or  other  dis- 
position of  tide  lands  by  the  state,  it  is  not 
enough  to  allege  that  she  has  no  title,  but  it 
should  be  shown  in  what  manner  her  title 
was  lost,  or  for  what  reason  she  should  be  en- 
joined from  selling  and  disixising  of  the  land 
which,  prima  facie,  is  subject  to  her  control. 
(Parish  V.  (3oon,  40  Cal.  33.) 

76.  In  action  by  state  to  cancel  certiflcate 
of  purchase  of  tract  of  tide  land  issued  to  the 
defendant,  under  the  act  of  April  27, 18iB3, 
the  court,  in  eSect,  found  that  the  tract  in 
controversy  (which  embraces  some  sixty- 
eight  acres)  is  a  portion  of  the  frontage  of  the 
bay  of  Monterey,  which  for  more  than  twenty- 
five  years  has  been,  and  still  is,  used  for  com- 
mercial and  maritime  purposes,  being  that 
portion  of  the  frontage  of  the  bay  at  which 
sea  going  vessels  trading  with  Santa  Oua 
touch  and  load  and  unload ;  that  much  the 
greater  portion  of  the  land  was  and  is  per- 
manently beneath  the  waters  of  the  bay,  and 
that  all  of  it,  except  some  i>oints  and  blufia 
comprising  not  over  one  or  two  acres,  was,  at 
the  date  of  the  survey  and  application  under 
which  the  appellant  claims,  covered  by  the 
waters  of  ordinary  tides ;  that  the  whole  of 
the  tract  (except  the  points  and  bluffs  above 
referred  to)  was  and  is  loose  drifting  sands, 
shifting  with  the  action  of  the  waves  and 
winds;  that  none  of  the  tract  was,  at  the 
time  of  the  survey  and  application,  or  is  now, 
of  any  value  for  agricultural  purposes';  and 
that  the  cost  of  reclaiming  it  would  greatly 
exceed  its  value  when  reclaimed  for  any  pur- 
pose of  tillage  and  agriculture.  Held,  the 
finding  in  effect  is  that  the  land  was  not  re- 
claimable  for  agricultural  purxmses;  and,  ap- 
plying this  test,  the  judgment  of  the  court  be- 
low annulling  and  canceling  the  certificate 
must  be  aflSrmed.  (People  ▼.  CV>weIl,  60  Cal. 
400.) 
Cited  62  Cal.  258;  91  Cal.  626;  12  Or.  350. 
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Certificate  of  purchase  aa  swamp  lands  of 
tide  land  on  Sacramento  river.    See  iMst,  116. 

Grant  of  b^ich  and  water  lots  to  Sian  £>an- 
Cisco.    See  San  Francisco,  XIY,  10,  b. 

Act  forbiddine  injunction  against  commis- 
sioners to  sell  tide  lands.  See  Constitutional 
Law,  292. 

Tide  lands  not  subject  to  location  under 
state  land  warrant.  See  Public  Lands,  459, 
et  seq. 

Mexican  grant  of  tide  land,  effect  of.  See 
Mexican  Ltuids,  195. 

Alcalde  grant  of  tide  lands,  what  act  does 
not  confirm.    See  Mexican  Lands,  523. 

TI*  Bight  of  Pareliase;  Oceapaney;  Suit* 
ablenesg  for  CvlttTatlonj  Actual  Set- 
tlers. 

77.  A  county  treasurer  is  not  disqualified 
by  reason  of  his  office  from  appljring  for  and 
purchasine  swamp  and  overflowed  land  from 
the  state,  be  not  oeing  an  agent  of  the  state 
for  the  sale  of  the  lands,  nor  subject  to  the 
rule  that  one  acting  in  a  fiduciary  capacitv 
cannot  deal  with  himself  as  an  individaal. 
(Miller  v.  Byrd,  90  Cal.  150.) 

78.  Act  of  1870,  supplementary  to  act  of 
1868,  did  not  prohibit  occupant  of  swamp  and 
overnowed  lands  from  purchasing  the  same 
after  the  expiration  of  ninety  davs  from  the 
time  the  plat  of  surrey  was  filed  in  the 
United  States  land-office,  if  no  other  valid 
application  has  been  made.  (Christman  t. 
Brainard,  51  Cal.  6S4.) 

79.  One  may  have  i>referred  right  of  i>ur- 
chase  by  reason  of  his  occupation  and  im- 
provement without  actually  residing  upon  it. 
(Mclntyre  v.  Sherwood,  82  Cal.  139.) 
Doubted  88  Cal.  461,  462. 

80.  Under  the  act  of  March  18, 1868  (Stats. 
1867-68,  p.  514),  in  relation  to  swamp  and 
overflowed  lands,  one  person  was  not  allowed 
to  purchase  such  lands,  if  in  the  occupation  of 
another.  (Christman  v.  Brainard,  51  Cal. 
534.) 

81.  E^dence  tending  to  prove  that  an  ap- 
plicant for  the  purchase  of  swamp  lands  de- 
termined to  settle  on  the  land  at  the  time  he 
examined  the  boundaries  thereof,  and  then 
intended  to  proceed  immediately  to  build  a 
cabin,  and  to  complete  it  within  a  reasonable 
time,  and  that  he  commenced  to  build  the 
cabin  as  soon  as  he  could  get  the  lumber,  and 
actually  completed  it  within  a  week  after  his 
application,  is  sufficient  to  justify  a  finding 
that  he  settled  on  the  land  at  the  time  of  his 
application  for  its  purchase.  (McDonald  v. 
Taylor,  89  Cal.  42.) 

82.  The  fact  that  an  applicant  who  testified 
that  he  was  living  upon  swamp  land  suitable 
for  cultivation  removed  his  familv  therefrom 
temporarily,  because  of  the  ill  nealth  of  a 
member  of  the  family,  does  not  show  nor  tend 
to  show  that  he  was  not  an  actual  settler 
upon  the  land.    (Maddux  v.  Brown,  91  Cal. 

Bis.) 

Actual  settler,  priority  of.    See  ^st,  167. 
Effect  of  new  constitution  requiring  sale  to 
actual  settlers,  on  certificate.    See  post,  115. 

83.  The  state  is  not  estopped  from  asserting 
that  swamp  lands  granted  to  it  by  the  act  of 


1850  are  fit  for  cultivation  within  the  mean- 
ing of  the  state  constitution,  and  is  not  bound 
to  apply,  as  between  herself  and  purchaser, 
the  test  found  in  the  Arkansas  Act.  (Fulton 
V.  Brannan,  88  Cal.  454.) 
Cited  89  Cal.  887 ;  96  Cal.  118. 

_  84.  Swamp  lands  are  unsuitable  for  cultiva- 
tion, within  the  meaning  of  section  3  of  arti- 
cle XVII  of  the  constitution,  only  where  the 
lands  cannot  be  made  fit  for  cultivation ;  or 
where,  although  they  can  be  so  reclaimed,  it 
cannot  be  done  without  the  co-operation  of 
others,  unless  by  an  expenditure  greater  than 
can  reasonably  be  expected  from  a  settler 
upon  a  tract  of  three  hundred  and  twenty 
acres;  or  where  the  lands  are  not  fit  for 
human  habitation  until  reclaimed.  (Fulton 
V.  Brannan,  88  Cal.  454.) 

85.  In  an  action  to  determine  the  right  to 

Surcbase  swamp  and  overflowed  lands,  evi- 
ence  is  admissihle  in  behalf  of  an  actual  set- 
tler on  the  land  to  show  that  the  land  in  con- 
test, although  cranted  to  the  state  as  swamp 
and  overflowed  land,  and  purchasable  as  such, 
had  been  so  far  changed  in  its  character  by 
natural  causes  as  to  have  become  suitable  for 
cultivation.    (Dewar  v.  Ruiz,  89  Cal.  385.) 

86.  All  swamp  lands  which  at  the  time  ap- 

Elication  was  made  for  their  purchase  were 
t  for  human  habitation,  and  by  ordinary 
farming  processes  can  be  made  suitable  for 
cultivation,  can  be  sold  only  to  actual  settlers, 
and  in  quantities  not  exceeding  three  hun- 
dred and  twenty  acres.  (Fulton  v.  Brannan, 
88  Cal.  454,  cited  88  Cal.  521 ;  89  Cal.  44,  77; 
96  Cal.  118;  McNoe  v.  Lynch,  88  Cal.  619, 
cited  96  Cal.  118.) 

87.  Swamp  and  overflowed  lands  granted  to 
the  state  by  the  act  of  (Congress  of  September 
28, 1850,  which  are  ready  for  occupation,  and 
which  by  ordinary  farming  processes  are  fit 
for  agricultural  purposeSj  are  within  the 
meaning  of  section  7,  article  XVII,  of  the 
constitution,  and  can  be  sold  only  to  actual 
settlers,  and  in  quantities  not  exceeding  three 
hundred  and  twenty  acres.  (McDonald  v. 
Taylor,  89  Cal.  42.) 

88.  Under  sections  2  and  8  of  article  XVII 
of  the  constitution,  swamp  and  overflowed 
lands  which  have  become  fit  for  cultivation 
before  the  application  to  purchase  can  be  sold 
only  to  actual  settlers.  (Goldberg  v.  Thomp- 
son, 96  Cal.  117 ;  Belcher  v.  Farren,  89  Cal.  73. ) 

89.  A  settler  upon  land  returned  as  swamp 
by  the  United  States  survey,  who  has  applied 
for  the  land,  and  has  proved  that  each  legal 
subdivision  thereof  is  suitable^  for  cultiva- 
tion, is  entitled  to  judgment  in  his  favor  upon 
a  contest  of  the  right  to  purchase  the  land,  as 
against  the  holder  of  certificate  of  purchase 
issued  upon  an  application  made  prior  to  the 
survey  to  one  who  bad  never  been  an  actual 
settler  upon  the  land.  (Wren  v.  Mangan,  88 
Cal.  274.) 

Possession  of  marsh  land.  See  Forcible 
Entry  and  Unlawful  Detainer,  VI,  6,  b.  A, 

Tide  lands,  possession  of,  statute  does  not 
run  against  state.  See  Statute  of  Limita- 
tions, 24. 

Salt  marsh  land,  possession  of.  See  Quiet- 
ing Title,  38,  et  seq. 
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Adverse  poNesaion  of  pablic  lands  before 
issuance  of  patent.    See  Pablic  Lands,  148. 

Limitation  of  actions  for  overflowed  land. 
See  Statute  of  Limitations,  VI,  3,  d. 

Purchaser  of  interest  of  city  in  beach  and 
water  lots.    See  Executions,  2tS6. 

Til.  Afreement  to  PnrehMe  for  Another. 

90.  An  agreement  to  acquire  swamp  and 
overflowed  lands  from  the  state,  for  the  use 
and  benefit  of  a  person  other  than  the  appli- 
cant, is  void  under  the  act  of  April  27, 1863. 
The  puties  to  such  an  agreement  are  in  pari 
delicto,  and  after  the  certificate  of  purchase 
has  come  into  the  possession  of  the  party  for 
whose  benefit  the  application  to  purchase  was 
made,  the  applicant  cannot  maintain  an  ac- 
tion to  compel  its  specific  delivery  to  him. 
(McGregor  v.  Donelly,  67  Gal.  149.) 

Cited  81  Cal.  615;  91  Cal.  117. 

Tni.  AppllestloB  for  PureliaM  sad  Afflda- 
Tit;  Oath  of  Ailesianee. 

91.  A  party  acquires  no  right  to  purchase 
swamp  and  overfiowed  land  under  an  applica- 
tion made  by  the  county  surveyor  for  him 
without  his  authority,  and  which  is  not  sworn 
to  by  him.    (Allen  t.  Dake,  50  Cal.  80.) 

Application  based  on  survey  made  for  an- 
other.   See  ante,  57. 

92.  The  application  to  purchase  swamp  land 
which  is  first  presented  to  the  county  sur- 
veyor must  be  preferred.  (Allen  v.  Dake,  60 
Cal.  80.) 

93.  The  facts  that  a  county  surveyor  fails  to 
indorse  on  an  application  to  buy  swamp  land 
the  date  of  its  receipt  and  to  forward  it  to 
the  surveyor  general  for  approval  within  the 
time  required  by  statute,  if  the  applicant 
does  not  procure  such  neglect  or  omission,  do 
not  vitiate  his  application  as  against  one  mak- 
ing a  subsequent  application.  ( Allen  v.  Dake, 
60  Cal.  80.) 

94.  Swamp  and  overflowed  Ivnds  granted  to 
the  state  by  the  United  States  are  not  subject 
to  application  for  purchase  before  segregation, 
and  no  rights  attach  by  reason  of  an  applica- 
tion filed  prior  to  the  segregation,  nor  by  rea- 
son of  the  subsec^uent  approval  of  the  ap- 
plication and  the  issuance  of  a  certificate  of 
purchase  based  thereon  after  the  segrega- 
tion. (Buchanan  v.  Nagle,  88  Cal.  691.) 
Cited  89  Cal.  77,  387;  90  Cal.  166. 

95.  The  Political  Code  contemplates  that  no 
steps  shall  be  taken  towards  a  purchase  of 
swamp  and  overflowed  lands,  or  to  obtain  a 
preference  by  an  application  therefor,  before 
the  segregation  of  the  lands  to  the  state  by 
the  approval  of  the  United  States  survey, 
which  can  alone  enable  the  applicant  to  de- 
scribe the  exterior  boundaries  of  the  land  as 
required  by  the  code.  (Buchanan  v.  Nagle, 
88  Cal.  591.) 

96.  Since  the  year  1874  no  application  to 
purchase  swamp  land  has  been  authorized 
until  after  the  land  has  been  s^regated  as 
such  by  authority  of  the  United  States;  and 
a  certificate  of  purchase  issued  upon  an  appli- 
cation made  before  the  survev  and  segr^a- 
tion  of  such  land  by  the  United.  States  is  void. 
(Wren  v.  Mangan,  88  Cal.  274.) 

CHted  88  Cal.  ^2;  89  Cal.  387 


97.  An  application  for  the  pnrehaae  of 
swamp  and  overflowed  land,  filed  prior  to  the 
segregation  of  the  land  by  the  United  States 
to  the  state,  confers  no  right  upon  the  appli- 
cant, though  it  is  subsequently  approved  and 
a  certificate  of  purchase  issued  thereon. 
(Nuttall  T.  Lovejoy,  90  Cal.  163.) 

98.  An  application  for  the  purchase  of 
swamp  and  overfiowed  land,  flled  prior  to  the 
segregation  of  the  land  to  the  state,  is  void, 
and  is  inadmissible  in  evidence  in  an  action 
to  determine  the  rights  between  the  parties 
claiming  the  right  of  purchase  of  the  land. 
(Dewar  v.  Ruiz,  89  Cal.  386.) 

99.  An  application  for  the  purchase  of 
swamp  land,  filed  before  the  segr^ation  to 
the  state,  confers  no  right  upon  the  applicant. 
(Belcher  v.  Farren,  89  Cal.  73.) 

100.  Under  sections  3441,  3443,  and  3446  of 
the  Political  Code,  as  amended  In  1874,  no  ap- 
plication to  purchase  swamp  and  overflowed 
land  is  authorized  until  the  expiration  of  six 
months  after  the  land  has  been  segregated  as 
such  by  authority  of  the  United  States ;  and, 
in  a  contest  to  determine  the  right  to  pur- 
chase, an  averment  in  the  answer  that  the 
land  had  been  so  segregated  for  more  than 
six  months  when  the  defendant's  application 
to  purchase  was  flled  raises  a  material  issue. 
(Garfield  v.  Wilson,  74  Cal.  176.) 

Cited  96  Cal.  118. 

101.  An  application  to  purchase  tide  landa 
from  the  state  most  contain  an  intelligible 
description  of  the  lands  sought  to  be  pur- 
chased. If  the  deocription  be  unintelligible, 
it  will  not  support  the  application  in  case  of  a 
contest.    (Miller  v.  Taylor,  45  Cal.  210.) 

102.  F.  flled  an  application  under  the  act  to 
provide  for  the  sale  of  certain  lands  belonging 
to  the  state  (Stats.  1863,  p.  691),  in  which  he 
described  the  land  for  wnich  be  applied  as 
"  the  one-half  mile  water-front  donated  to  the 
San  Francisco  and  Marysville  Railroad  Com- 
pany, by  an  act  of  the  legislature  of  the  state 
of  (California,  approved  April  24, 1858."  Held, 
that  the  description  was  in  every  respect  in 
accordance  with  law.  (Hinckley  t.  Fowler, 
43  Cal.  66.) 

Cited  54  CaL  684. 

103.  The  act  of  1863  only  requires  the  ap- 

Slicant  to  describe  the  land  applied  for,  and  a 
escription  which  the  county  surveyor  can 
understand  is  sufiScient.  The  survey,  which 
it  is  his  duty  to  make,  ou^ht  to  fix  the  lines 
with  Uie  requisite  precision.  (Hinckley  v. 
Fowler,  48  Oal.  66.) 

104.  An  affidavit  made  on  an  application  to 
purchase  swamp  and  overflowed  lands  must 
state  directly  and  positively,  and  not  in  the 
alternative,  the  facts  required  by  section  3442 
of  the  Political  Code  to  oe  stated  in  the  affi- 
davit. (Botrford  V.  Howell,  62  Oal.  168.) 
Cited  64  Cal.  214;  65  Cal.  93;  67  Cal.  7. 

106.  The  provision  of  section  3443  of  the 
Political  Code,  requiring  the  person  seeking 
to  purchase  swamp  and  overflowed  land  to 
state  in  his  affidavit "  that  he  knows  the  land 
applied  for,  and  the  exterior  bounds  thereof, 
and  knows  of  his  own  knowledge  that  there 
are  no  settlers  thereon,"  does  not  require 
that  ^e  applicant  should  know  "of  his  own 
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knowledge,"  the  land  applied  for,  and  the  ex- 
terior boonds  thereof.  It  is  infflcient  if  Hbo 
applicant  obtains  knowledge  as  to  the  iden- 
tity of  land  from  information  derived  from 
third  persons.  (Price  ▼.  Beaver,  78  Cal.  026.) 
Cited  %3  Cal.  4. 

106.  When  swamp  land  sought  to  be  por- 
cbased  from  the  state  is  covered  with  water, 
except  in  one  comer  of  the  section,  and  on 
this  dry  land  the  applicant  finds  and  locates 
by  his  snrveyor  the  government  stake,  and 
also  finds  and  locates  other  government  stakes 
on  the  boundary  lines  of  the  section,  and  his 
surveyor  points  out  and  shows  to  him  by  sur- 
vey three  of  such  lines,  and  the  remaining 
line  could  easily  be  determined,  from  the 
knowledge  of  the  other  three,  the  knowledge 
so  obtained  is  sufficient  to  satisfy  the  statutory 
requirement  that  the  applicant  must  know 
the  land  applied  for,  and  the  exterior  bounds 
thereof.    (Qeer  v.  Bibley,  83  Cal.  1.) 

107.  The  aflidavit  required  by  section  3443 
of  the  Political  Code,  that  there  are  no 
"settlers"  on  the  Una,  etc.,  is  false  if  the 
evidence  shows  that  another  had  improved 
and  was  occupying  the  tract,  thowh  he  was 
not  actually  residing  upon  it.  (Mclntyre  v. 
Sherwood,  82  Cal.  139.) 

Doubted  88  Cal.  461,  462. 

108.  The  provision  of  section  3444  of  the 
Political  Code,  requiring  a  female  applicant 
for  the  purchase  of  land  to  show  by  ner  affi- 
davit that  she  is  entitled  topurchase  real  es- 
tate in  her  own  name,  is  sumciently  complied 
with  by  a  statement  in  the  affidavit  that  the 
applicant  is  "  an  unmarried  woman,  over  the 
age  of  eighteen  years,  a  citizen  of  the  United 
States,  and  a  resident  of  the  state  of  Oftlifor- 
nia,  of  lawful  age."  (Price  v.  Beaver,  73  Cal. 
«25.) 

109.  If  a  material  statement  in  an  affidavit 
for  the  purchase  of  public  land  be  false,  ttie 
applicant  acquires  no  right  by  his  proceed- 
ings.   (Mclntyre  v.  Sherwood,  82  Cal.  139.) 

110.  A  commissioner  of  the  United  States 
circuit  court  for  California  is  not  authorized 
to  administer  the  oath  on  an  application  for 
the  Durchase  from  the  state  of  swamp  and 
overnowed  lands;  and  an  application  sworn 
to  before  such  officer  is  null  and  void,  and 
confers  no  right  to  purchase  on  the  applicant. 
(Garfield  v.  Wilson,  74  Cal.  175.) 

Cited  88  Cal.  277 ;  89  Cal.  887. 

111.  An  application  to  buy  tide  land,  made 
in  accordance  with  law,  confers  a  right  to 
purchase  upon  the  applicant  which,  as  against 
the  state  and  all  subsequent  applicants,  can 
be  lost  only  by  the  failure  of  the  applicant  to 
pursue  the  further  steps  prescribed  by  the 
statute,  not  through  the  fault  of  any  officer. 
(Hinckley  v.  Fowler,  43  Cal.  56.) 

112.  Where  a  party  makes  an  application, 
in  accordance  with  the  act  of  1863,  topurchase 
a  certain  piece  of  tide  land,  but  the  county 
surveyor  actually  surveys  but  a  small  portion 
of  it,  and  such  survey  is  approved  by  the  sur- 
veyor general,  and  subsequently,  under  the 
advice  of  the  surveyor,  the  applicant  makes  a 
payment  upon  the  tract  approved  and  then 
files  a  new  application  for  the  balance  of  the 
tract,  be  is  not  precluded  from  insisting  upon 


his  rights  under  the  first  application.  (Hinck« 
ley  ▼.  Fowler,  43  Cal.  56.) 

113.  Application  for  purchase  founded  on 
void  survey  is  void.  (Maddux  v.  Brown,  91 
Cal.  523.) 

Effect  of  later  statutes  on  rights  of  pur- 
chaser.   See  poet,  XII. 

114.  Under  the  act  of  April  27, 1863,  no  title 
to  the  land,  and  no  right  of  possession  or  of 
purchase,  inchoate  or  otherwise,  attaches 
from  any  proceedings  taken,  until  a  certificate 
of  the  oath  of  allegiance  prescribed  bv  the 
twenty-eighth  section  of  uie  statute  is  in- 
dorsed on  the  description  of  the  land,  and 
filed  in  the  office  of  the  county  recorder. 
(Dunn  V.  Ketchum,  38  Cal.  93.) 

Cited  45  Cal.  591. 

IX.  Certtfleate  ot  Pnreluse. 

115.  A  certificate  of  purchase  of  state 
swamp  land,  obtained  before  the  adoption  of 
the  constitution  of  1879,  requiring  sales  to  be 
made  to  actual  settlers  only  of  all  lands  suit- 
able for  cultivation,  is  not  impaired  or  affected 
by  the  constitution.  (Miller  v.  Byrd,  90  Cal. 
150.) 

116.  Certificate  of  purchase,  as  swamp  and 
overflowed  lands,  of  land  on  Sacramento 
river,  situated  below  high-water  mark,  and 
over  which  the  tide  ebbi  and  flows,  is  void. 
(Taylor  v.  Underbill,  40  Cal.  471.) 

Cited  46  Cal.  107 ;  62  Cal.  258 ;  7  Nev.  346. 

117.  The  surrender  of  a  swamp  land  certifi- 
cate of  purchase  upon  the  application  for  a 
patent  does  not  of  itself  render  the  certificate 
mvalid.  After  such  surrender,  and  before  the 
patent  has  issued,  the  certificate  may  serve 
as  the  foundation  of  an  action  of  ejectment. 
(Wright  V.  Roseberry,  81  Cal.  87.) 

118.  The  issuance  of  a  patent  for  a  portion 
of  the  tract  described  in  a  swamp  land  cer- 
tificate renders  the  latter  functus  officio  as  to 
such  portion,  but  does  not  of  itself  destroy 
the  validity  of  the  certificate  as  to  the  omitted 
portion.    (Wright  v.  Roseberry,  81  Cal.  87.) 

119.  An  assignment  of  a  certificate  of  pur- 
chase, issued  under  the  act  providing  for  the 
sale  and  reclamation  of  swamp  and  overflowed 
lands,  vests  in  the  assignee  wnatever  interest 
was  conveyed  by  the  certificate,  and  this  in- 
terest, whether  a  legal  or  an  equitable  estate, 
is  a  sufficient  consideration  for  a  note  given 
for  the  assignment.  (Ward  v.  Packard,  18 
Cal.  391.) 

120.  Where  owner  of  certificate  of  purchase 
mortgages  same,  a  purchaser  at  a  foreclosure 
sale  under  such  mortgage  acquires  all  the 
rights  of  the  mortgagor  under  his  contract 
with  the  state,  and  the  lien  of  a  subsequent 
encumbrancer  under  an  unrecorded  mortgage 
is  extinguished  by  a  foreclosure  of  the  senior 
mortgage,  although  such  junior  mortgagee  not 
made  a  party  to  the  foreclosure  suit.  (Hen- 
derson V.  Grammar,  66  Cal.  332.) 

Cited  84  Cal.  243 ;  92  Cal.  387. 

121.  If  such  subsequent  encumbrancer,  after 
an  unrecorded  assignment  to  him  of  the  cer- 
tificate of  purchase,  procure  the  state  title,  it 
is  his  duty  to  convey  the  same  to  the  pur- 
chaser at  the  sale  under  the  senior  mortgage. 
And  in  an  action  by  the  latter  to  compel  such 
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oonveyAnce,  the  jadKment  should  not  be  con- 
ditioned upon  a  renual  of  the  defendant  to 
pay  to  the  plaintiff  thft  amount  of  hit  lien. 
(Henderson  t.  Grammar,  66  Cal.  332.) 
Cited  91  Gal.  464. 

Certificate  of  purchase  of  tide  lands,  action 
to  cancel.    See  ante,  76. 

Certificate  of  purchase  issued  on  applica- 
tion made  before  segregation  is  Toid.  See 
ante,  96, 97. 

Swamp  land  certificate  as  color  of  title.  See 
Adverse  Possession,  106. 

Curative  statute.    See  post,  XIY. 

X.  ContMt. 

122.  An  actual  settler  upon  unsurreyed 
awamp  lands  who  has  made  valuable  improve- 
ments thereon,  and  who  possesses  all  the  per- 
sonal qualifications  necessary  to  entitle  Lim 
to  purchase  the  land^  if  surveyed,  and  who 
desuree  to  purchase  it,  has  a  sufficient  in- 
terest in  the  land  to  authorize  him  to  contest 
the  right  to  a  patent  of  a  prior  applicant  who 
has  obtained  an  invalid  certificate  of  purchase 
therefor ;  and  it  is  not  necessary  that  the  con- 
testant should  allege  that  the  land  was  sur- 
veyed at  the  date  of  a  subsequent  ap^ication 
made  by  himself  to  purchase  it.  (Perri  v. 
Beaumont,  91  Cal.  SO.) 
Cited  91  Cal.  634. 

125.  A  party  who  has  no  right  to  pnr«^iase 
swamp  and  overflowed  land,  and  even  if  he 
has  not  sought  to  purchase  it,  may  contest 
the  right  of  another  to  purchase.  (Garfield 
V.  Wilson,  74  Cal.  175.) 

Cited  91  Cal.  33;  96  Cal.  118. 

Power  of  attorney  general  to  refer  contest. 
See  aute,  55. 

124.  When  the  contest  is  referred  to  the  su- 
perior court  for  adjudication,  that  court  ac- 
quires jurisdiction  to  hear  the  case,  and  it 
becomes  its  duty  to  determine  as  to  the  rights 
of  each  of  the  parties.  (Garfield  v.  Wibon, 
74  Cal.  175.) 
Cited  91  Cal.  SB. 

126.  The  jurisdiction  of  the  superior  court 
over  contests  respecting  the  right  to  purchase 
swamp  land  from  the  state,  conferred  by  sec- 
tions 3414  and  3416  of  the  Political  C!ode,  is 
special,  and  when  invoked  it  is  the  duty  of 
the  court  to  determine  the  entire  controversy 
referred  to  it  for  decision,  including  the  ques- 
tion whether  the  defendant  has  a  right  to 
purchase  the  land  or  to  receive  from  the  state 
a  patent  therefor.  (Perri  v.  Beaumont,  91  Cal. 
».) 

126.  The  district  courts  have  no  jurisdiction 
to  determine  contests  as  to  the  right  to  pur- 
chase swamp  and  overflowed  land,  or  as  to 
the  approval  of  a  survey,  unless  a  contest 
arose  in  the  office  of  the  surveyor  general. 
(Allen  V.  Dake,  60  CaU  80.) 

127.  Under  the  twenty-seventh  section  of  the 
act  of  1863,  for  sale  of  tide  land,  when  a  contest 
is  referred  to  the  courts  for  settlement  it  ia  to 
be  determined  upon  the  principles  of  law  and 
equitv  involved.  The  court  is  to  exercise  its 
judicul  autiioritvin  adjudicating  the  entire 
case  as  presented,  and  is  not  conflned  to  the 
measure  of  relief  which  the  surveyor  general 
might  award.  (Hinckley  v.  Fowler,  43  (Jal.  56. ) 


128.  In  a  contest  over  the  right  to  purchase 
swamp  and  overflowed  land  which  has  be- 
come fit  for  cultivation,  each  party  is  an  actw, 
and  most  allege  and  prove  all  the  facts  es- 
sential to  entitle  him  to  purchase.  (Goldberg 
V.  Thompson,  96  Cal.  117.) 

129.  In  a  contest  to  determine  the  right 
to  purchase  swamp  and  overflowed  land,  each 
party  must  make  out  his  own  case,  and  to  that 
end  must  allege  and  prove  that  the  land  is 
subject  to  sale  by  the  state,  and  that  he  has 
complied  with  all  the  requirements  of  the 
statute  authorizing  its  purchase.  If  neither 
party  makes  the  necessary  showing,  judgment 
should  be  entered  that  neither  of  them  is  en- 
titled to  make  the  purchase.  (Garfield  v.  Wil* 
son,  74  Cal.  175.) 

Cited  83  Cal.  800. 

180.  Upon  a  contest  as  to  the  right  to  pnr>- 
chase  of  the  state  swamp  and  overflowed 
lands,  each  of  the  contestants  must  state  in 
his  pleading  all  of  the  facts  upon  whidi  he 
relies  as  showing  his  right  to  become  the  pur- 
chaser, and  the  steps  ne  has  taken  to  avail 
himself  of  and  secure  his  right  to  make  the 
purchase ;  and  a  oompkunt  upon  such  contest 
stating  merely  that  an  application  in  due  form 
of  law  was  made  and  filed,  without  setting 
forth  the  facts  so  that  the  court  can  see  that 
the  affidavit  complied  with  section  3443  of  the 
Political  Code,  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  will  not 
support  a  ju^ment  by  default.  (Beese  v. 
Thorbum,  7^8  C«l.  116.) 

181.  In  an  action  to  try  the  ri^ht  to  pur- 
chase swamp  land,  is  an  all^^ation  in  the 
complaint  that  the  defendant  is  a  nonresident 
of  the  state  admitted  by  a  failure  to  deny 
in  the  answer,  query?  (Somo  v.  Oliver,  62 
Cal.  378.) 

Evidence  of  suitableness  for  cultivation. 
See  ante,  86. 

132.  An  actual  settler  upon  swamp  lands, 
who  shows  that  he  has  presented  a  proper 
application  to  purchase  the  same,  may  m- 
tervene  in  a  contest  referred  from  the  state 
land-office  to  the  superior  court  for  adjudica- 
tion, and  it  is  not  error  to  refuse  to  strike 
from  his  petition  all^tions  showing  the 
suitableness  of  the  land  for  cultivation,  and 
his  actual  settlement  thereon  and  application 
to  purchase  the  same,  and  that  neither  the 
plamtiS  nor  the  defendant  has  ever  resided 
upon  the  land.  (McNee  v.  Lynch,  88  Cal. 
619.) 
Cited  96  Cal.  118. 

1S3.  In  a  contest  in  the  district  court  con- 
cerning the  rieht  to  purchase  swamp  and 
overflowed  land,  a  judgment  that  neither  of 
the  parties  is  entitled  to  purchase  the  land 
in  contest,  or  any  part  thereof,  is  e|quivalent 
in  its  eSect  to  a  dismissal  of  the  action.  (C<ox 
V.  Jones,  47  Cal.  412.) 

134.  In  a  contest  as  to  the  right  to  purchase 
swamp  and  overflowed  lands,  the  answers  of 
the  defendants  averred  that  the  land  had 
been  segregated  by  authority  of  the  United 
States  for  more  than  six  months  when  their 
applications  were  filed.  The  evidence  showed 
that  their  applications  were  filed  in  May  and 
June,  1884,  and  that  the  plat  of  the  township 
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in  which  the  land  ia  Bitiutted  was  approved 
hy  the  United  States  stirveyor  genwal  on 
dctober  14,  1884.  The  action  to  determine 
'tiie  contest  was  commenced  on  October  1, 
1886.  The  court  found  that  the  land  had 
been  segregated  as  swamp  and  overflowed  for 
more  than  six  months  prior  to  the  commence- 
ment of  the  action.  Held,  that  the  finding 
did  not  respond  to  the  issue  raised  by  the  an- 
swer, and  was  insufficient.  (Garfield  v.  Wil- 
son, 74  Gal.  176.) 

136.  In  an  action  to  determine  a  contest  as 
to  the  rkht  of  several  applicants  to  purchase 
swamp  lands  of  the  state,  where  a  material 
issue  18  raised  as  to  the  character  of  the  land, 
and  the  court  finds  that  the  land  was  unsuit- 
able for  cultivation,  but  proceeds  to  find  fur- 
ther facts,  inconsistent  with  that  finding,  and 
rendering  the  flndinge  on  that  point  uncertain 
and  contradictory,  the  decision  is  against  law, 
and  a  new  trial  may  properly  be  granted  on 
that  ground.  (Nuttall  v.  iJovejoy,  90.CaL 
163.) 

Bights  of  actual  settlers.    See  ante,  VI. 
Contest,  allegations  of  defendants.  See  Pub- 
lic Lands,  646. 

XI.  Payment. 

186.  The  statute  of  186S,  in  relation  to  the 
sale  of  swamp  lands,  which  prescribes  that 
the  first  payment  must  be  made  within  thirty 
days  of  the  recording  of  the  approval  of  the 
survey,  is  mandatory,  and  if  the  treasurer 
receives  the  money  after  the  thirty  days  ex- 
pires, the  entry  is  void,  and  the  land  is  open 
to  location  by  another.  (Keema  v.  Doherty, 
61  Gal.  8.) 
Cited  66  OaL  228,  224. 

137.  The  above  rule  is  not  affected  br  the 
act  of  1861,  concerning  the  assignment  oi  cer- 
tificates of  purchase.  (Keema  v.  Doherty, 
51  CaL  3.) 

138.  Under  section  1  of  the  act  of  April  27, 
1863,  for  the  sale  of  certain  lands  of  the  state 
(Stats.  1863,  p.  691}^  the  first  payment  must 
be  made  within  thirty  days  alter  the  record 
in  the  county  surveyor's  office  of  the  approval 
of  the  surveyor  general ;  and  a  failure  by  the 
applicant  to  pay  within  the  thirty  days  will 
not  be  excused  on  account  of  a  n^lect  of  the 
county  surveyor  to  forward  to  him  the  ap- 

S roved  copy  of    the  survey.    (Carpenter  v. 
aifient,  41  Gal.  667.) 
Cited  61  GaL  6;  66  Gal.  223. 

139.  The  thirty  days'  time  after  the  record 
of  the  surveyor  general's  approval  of  survey, 
prescribed  for  the  first  payment  of  money  by 
section  1  of  the  act  for  the  sale  of  swamp  and 
overflowed  lands  (Stats.  1863,  p.  691),  cannot 
be  postponed  or  extended  on  account  of  acci- 
dent, mistake,  neglect,  or  inadvertence.  (Car- 
penter T.  Sargent,  41  Gal.  667.) 

140.  Failure  to  pay  the  interest  annually, 
and  to  pay  the  pnncipal  at  the  end  of  five 
years,  on  a  swamp  and  overflowed  land  pur- 
chase, made  under  the  act  of  1856,  works  a 
forfeiture,  and  the  state  may  reseU,  as  if  no 
purchase  had  been  made.  (Borland  v.  Lewis, 
43  Gal.  669.) 

Cited  46  Gal.  877;  62  Gal.  268;  92  Gal.  646. 

141.  County  treasoier  is  not  bound  to  ac- 


cept money  tendered  after  the  time  prescribed 
by  law  (Stats.  1863,  p.  691,  sec.  1)  for  the  first 
payment  on  a  proposed  purchase  of  swamp 
and  overflowed  lands,  but  may  properly  treat 
the  proposed  purchase  as  abandoned.  (Car- 
penter V.  Sargent,  41  Gal.  667.) 

142.  In  passine  the  act  of  March  30, 1868, 
"  to  survey  and  dispose  of  certain  salt  marsh 
and  tide  lands  belonging  to  the  state  of  Cali- 
fornia," it  was  the  intention  of  the  legislature 
to  provide  for  the  payment  of  the  deferred 
installments,  by  requiring  the  payment  of 
twenty-five  per  cent  of  the  whole  purchase 
price  within  the  first  Tear^  and  a  like  amount 
in  each  of  the  two  following  years.  (People 
ex  rel.  Hamilton  v.  Washington,  40  Oal. 
178.) 

143.  The  stipulation  in  the  receipt  to  be 
given  by  the  commissioners  to  the  purchaser, 
for  the  amount  of  the  first  payment  of  twenty- 
five  per  cent,  to  the  effect  "that  if  within 
one,  two,  or  three  years  thereafter  he  pays 
the  additional  seventy-five  per  cent,  ....  he 
shall  receive  a  deed  from  the  state,"  was  in- 
serted for  the  purpose  of  giving  the  purchaser 
the  privilege  of  paying  the  whole  biklance  in 
a  shorter  period  of  time  than  three  years, 
should  he  desire  to  do  so.  (People  ex  rel. 
Hamilton  v.  Washington,  40  OaU  178.) 

144.  It  was  the  duty  of  the  tide  land  com- 
missioners to  treat  lands,  upon  which  the  first 
installment  of  the  deferred  payments  re- 
mained unpaid  for  a  longer  period  than 
one  year,  as  "  lands  nnsold  by  the  state," 
and  to  proceed  to  resell  the  same.  (PeOT>le 
ex  reL  Hamilton  v.  Washington,  40  Gal. 
178.) 

146.  Section  3  of  the  act  of  March  27, 1872, 
authorizing  the  board  of  supervisors  of  a 
county  to  draw  a  warrant  on  the  county 
treasurer  for  the  repajnment  of  money  paid 
for  the  purchase  of  swamp  and  overflowed 
land,  which  afterward  is  proved  not  to  have 
been  the  property  of  the  state,  was  repealed 
bv  sections  3671  and  3672  of  the  Political  Code. 
Under  the  latter  section,  as  amended  in  1878, 
it  is  the  duty  of  the  county  auditor,  without 
any  action  by  the  board  of  supervisors,  to 
draw  such  warrant.  (Baird  v.  Board  of  Su- 
pervisors of  Tulare  County,  74  Clal.  397.) 

XU.  EITeet  of  Later  Statutes  on  Bights  of 
Fvrehaser. 

146.  One  who  had  purchased  from  the  state 
and  paid  for  a  tract  of  swamp  and  overflowed 
land  under  the  act  of  1866,  prior  to  the  repeal 
of  said  act  in  1868,  had  acquired  a  vested  right 
in  the  land  which  could  not  be  taken  from 
him  by  the  repeal,  although  his  patent  was 
not  issued  at  the  time  of  the  passt^  of  the 
repealing  act.  (McNear  v.  Hutchinson,  81 
CtO.  177.) 

147.  H.  purchased  of  the  state  and  paid  for  a 
parcel  of  swamp  or  overflowed  land,  but  before 
the  patent  was  issued  an  act  was  passed  in- 
cludmg  the  land  within  the  limits  of  Feta- 
luma,  an  incorporated  city.  Held,  that  the 
patent  afterward  issued  was  not  thereby  ren- 
dered invalid.  (MuNear  t.  Hutchinson,  31 
Gal.  177.) 
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Xm.  Pateiite,  C*aelv8iTeBeM  mi  Prtor- 
Ity;  Aeti*B  to  CasMl. 

14S.  The  i»tent  ia  a  matter  of  evidence  and 
description  by  metea  and  bounds,  and  its 
o£Bce  IS  to  make  the  description  of  the  land 
definite  and  ooncIosiTe,  as  between  the  United 
States  and  the  state.  (Owens  t.  Jackson,  9 
Gal.  322.) 
Cited  27  Cal.  89;  78  Oal.  «3. 

149.  The  governor  in  issuing  a  patent  to  an 
individual  of  swamp  lands  acts  as  the  agent 
of  the  state,  under  powers  conferred  by  stat- 
nte,  and  his  authority  extends  only  to  such 
lands  as  were  granted  to  the  state  by  the  act 
of  Congress.  (Summers  v.  Dickinson,  9  C^L 
664.) 
Cited  9  Cal.  824;  78  Cal.  63. 

160.  A  provision  in  a  state  law  for  the  sale 
of  swamp  lands,  requiring  the  register  to  pub- 
lish notice  of  an  application  for  a  patent,  in 
order  that  adverse  claimants  may  contest, 
does  not  require  the  United  States  to  appear 
and  contest  its  claim  of  title  with  the  state. 
(Read  v.  Caruthers,  47  Oal.  181.) 

161.  If  a  state  patent  of  swamp  lands  de- 
scribes the  land  conveyed  by  subdivisions, 
according  to  the  United  States  survey,  and 
continues  the  description  by  giving  the  num- 
ber of  the  swamp  land  survey,  and  saying 
that  it  is  more  particularly  described  in  the 
field-notes  of  the  survey,  and  then  recites  the 
field-notes,  the  land  conveyed  is  limited  to 
that  actually  surveyed  in  the  field,  and  de- 
scribed in  the  field-notes,  even  if  the  survey 
did  not  include  all  the  land  in  the  subdivi- 
sions.   (Mahon  v.  Richardson,  60  Cal.  338.) 

162.  If  this  state  sella  land  as  swamp  and 
overfiowed  before  the  United  States  has  issued 
its  patent  to  the  state  therefor,  the  patent 
from  the  state  has  no  other  legal  force  except 
aa  a  quitclaim  from  the  atate  to  the  grantee  of 
whatever  intereat  or  title  the  state  may  have 
to  the  lands  therein  described.  (Kile  v.Tubbs, 
23  Cal.  431.) 

Cited  47  Cal.  182. 

153.  If  the  law  authorizes  the  sale  of  such 
land  only  as  is  under  water  at  ordinary  high 
tide,  and  belongs  to  the  state  by  virtue  of  its 
sovereignty,  and  the  patent  conveys  both 
swamp  and  overflowea  lands  held  by  the 
state  under  the  Arkansas  Act  and  land  owned 
by  the  atate  by  virtue  of  ita  sovereignty,  the 

Satent  is  good  m  part  and  bad  in  part.   (Ron- 
ell  V.  Fay,  32  Cal.  354.) 

154.  A  patent  from  the  state  for  land  sold 
as  swamp  and  overflowed  is  not  prima  facie 
evidence  that  the  land  is  such,  as  against 
one  claiming  under  the  general  government. 
(Keeran  v.  Allen,  33  Cal.  642.) 

156.  A  patent  iaaued  by  the  atate  for  land 
sold  by  the  state  as  "  swamp  and  overflowed  " 
upon  its  own  survey,  without  the  concurrence 
of  the  United  Statea,  and  which  describes  the 
land  aa  "  awamp  and  overflowed,"  ia  neither 
presumptive  nor  prima  facie  evidence  that 
such  was  the  character  of  the  land,  as  against 
one  claiming  under  the  United  States.  (Kee- 
ran V.  Griffith,  31  Cal.  461.) 
Cited  33  Cal.  647;  60  Oal.  145;  73  Oal.  67. 

166.  A  state  patent  to  swamp  lands  is  the 
highest  evidence  of  the  transfer  trom  the  state 


of  its  title  to  the  landa  included  in  the  patent, 
and  is  also  evidence  that  all  the  steps  pre- 
scribed for  its  issuance,  including  the  survey, 
had  been  properly  tnktm,  and  supeisedee  all 
{•roof  of  the  previous  steps ;  and  the  introduc- 
tion of  such  a  patent  in  evidence  renders  im- 
material any  previous  error  in  the  rejection 
of  evidence  of  the  survey  of  the  lands  embraced 
in  the  patent.  (Heinlen  t.  Heilbron,  97  OtiL 
101.) 

167.  A  patent  for  state  lands,  although 
based  upon  an  invalid  application,  ia  conclu- 
sive aa  against  all  peraona  othtfr  than  those 
who  have,  prior  to  ita  issuance,  initiated  a 
valid  right  to  pnrchaae  from  the  state;  and 
an  actual  settler  upon  unsurveyed  swamp 
lands  who  is  otherwise  qualifled  to  purchase, 
and  desires  to  do  so,  but  who  cannot  make  a 
valid  application  to  purchase  prior  to  a  sur- 
vey of  the  lands,  is  entitled  to  a  judgment, 
upon  a  contest  against  an  applicant  for  a  pa- 
tent, claiming  undo-  an  invalid  certificate  of 
purchase,  determining  the  invalidity  of  his 
anplicatioii.     (Perri  y.  Beaumont,  '91   Cal. 

168.  A  patent  of  the  state,  for  land  sold  as 
swamp  and  overflowed,  before  the  same  has 
been  listed  to  the  state  by  the  United  States 
aa  awamp  and  overflowed  land,  ia  not  conclu- 
sive evidence  of  the  character  of  the  aame, 
but  parol  evidence  may  be  introduced  to  show 
whether  it  ia  dry  or  awamp  and  overflowed. 
(Robinson  v.  Forrest,  29  Cal.  317.) 

Cited  68  CaL  233. 

169.  If  a  state  isauea  a  patent  for  landa  as 
swamp  and  overflowed  lands,  and  the  same 
are  high  lands  as  contradiatinguiahed  from 
swamp  and  overflowed,  no  title  paaaea  to  the 
patentee  by  the  patent ;  and  any  person  hav- 
ing an  interest  in  the  landa  may  show  that 
fact  in  his  defense  in  an  action  at  law  bv  the 
patentee  to  recover  possession.  (People  ex 
reL  Pixley  v.  Stratton,  25  Oal.  242.) 

Cited  67  CaL  76. 

160.  If  the  plaintiff  in  ejectment  introduces 
in  evidence,  to  prove  his  title,  a  patent  issued 
by  the  state  for  the  demanded  premises  as 
swamp  and  overflowed  land,  the  defendant  is 
not  entitled  to  prove  that  the  land  is  dry  and 
fit  for  cultivation,  without  first  showing  that 
he  is  in  possession  under  some  right  or  title 
derived  from  the  state  or  the  United  States. 
(Carder  v.  Baxter,  28  Cal.  99.) 

Cited  29  Cal.  312;  38  Cal.  83;  68  CaL  186; 
distinguished  32  Cal.  366. 

161.  A  mere  naked  trespasser  upon  land, 
who  does  not  show  himself  to  be  m  privity 
with  the  common  source  of  title,  cannot  ques- 
tion the  validity  of  a  patent  from  the  state 
for  swamp  and  overflowed  land  on  the  g^round 
that  the  patent  does  not  show  that  the  lands 
described  bad  been  liated  to  the  atate,  nor  can 
he  disprove  the  prima  facie  evidence  of  title 
furnished  by  the  patent.  (Zumwalt  v.  Dickey, 
92  Oal.  166.) 

1((2.  If  a  patent  isauea  for  land  aa  swamp 
land,  and  the  same  land  ia  a  part  of  the  five 
hundred  thouaand  acre  grant  to  the  state,  the 
patent  ia  void,  and  doea  not  deprive  the  aur- 
veyor  general  of  the  power  to  make  an  order 
referring  to  the  appropriate  court  a  conteat 
arising  m  his  office  between  two  or  mwe  oon- 
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testantfl  M  to  the  right  to  purchase  the  land. 
(Laogenoor  t.  Sbanklin,  57  Oal.  70.) 
Cited  59  Oal.  626;  60  Oal.  126;  66  Cal.  16; 
diBtinguished  72  Oal.  242;  74  Cal.  681. 

163.  If  the  grantee,  in  a  patent  issued  by 
this  state  for  land  sold  as  swamp  and  over- 
flowed before  the  United  States  has  issued  to 
the  state  a  patent  therefor,  bring  an  action  to 
recover  possession  of  the  land  by  virtue  of  lus 
patent,  and  the  defendant  brings  himself  in 
privity  with  the  source  of  paramount  title,  to 
wit,  tne  United  States,  either  as  a  pre-emp- 
tioner  under  the  laws  of  the  United  States,  or 
otherwise,  he  has  a  right  to  show  in  evidence 
on  the  trial  that  the  land  described  in  the 
patent  is  not  swamp  and  overflowed  within 
the  meaning  of  the  act  of  Congress ;  and,  if 
such  shall  appear  to  be  the  fact,  plaintiS  can- 
not recover.  ( Kile  v.  Tubbe,  23  Oal .  431 ,  cited 
28  Cal.  603,  29  Cal.  321,  52  Oal.  216,  77  Cal. 
261 ;  Keman  t.  Griffith,  27  Oal.  87,  cited  47 
Cal.  182.) 

164.  A  defendant  in  ejectment,  who  is  in 
possession  as  a  pre-emptioner  under  the  laws 
of  the  United  States,  may  attack  a  patent, 
given  by  the  state  to  the  plaintiS  for  the  land 
as  swamp  and  overflowed,  by  evidence  show- 
ing that  the  land  is  not  swamp  and  overflowed. 
(Read  v.  Caruthera,  47  Cal.  181.) 

165.  A  person  who  had  settled  upon  and 
claimed  as apre-emptioner  unsurveyed  public 
land  of  the  United  States,  before  a  sale  of  the 
same  as  swamp  and  overflowed  land  and  the 
issuance  of  a  patent  therefor  by  the  state,  is 
in  such  privity  with  the  title  of  the  United 
States  as  enables  him  to  attack  the  patent  by 
showing  that  the  land  is  not  swamp  and  over- 
flowed. (Robinson  v.  Forrest,  29  Cal.  317.) 
Cited  83  Cal.  458 ;  62  CaL  216. 

166.  The  plaintiff,  in  ejectment,  deraigned 
title  under  a  United  States  patent  dated  June 
8, 1874.  From  the  approved  list  upon  which 
it  was  issued  it  appeared  that  the  land  had 
been  claimed  by  the  state  under  section  4  of 
the  act  of  Congress  ol  July  23, 1866,  as  having 
been  segregateiil  by  the  state  as  swamp  lands 
prior  to  that  date,  and  that  approved  amended 
maps  showing  such  segregation  had  been  re- 
turned by  the  United  States  surveyor  general. 
The  defendant  gave  in  evidence  a  patent  of 
the  United  States  of  the  same  land  to  his 
predecessor  in  title  of  date  August  6, 1869,  and 
offered  to  prove  that  the  land,  at  the  date  of 
the  Swamp  Land  Act,  was  not  swamp  or  over- 
flowed land;  but  the  evidence  was  rejected. 
It  was  admitted  by  the  plaintiff  that  the  land 
was  surveyed  by  tne  United  States  surveyors, 
and  returned  and  represented  on  the  town- 
ship plat  approved  by  the  United  States  sur- 
veyor general  Decem  ber  8, 1863,  as  high  lands. 
Held,  the  state,  by  the  selection  and  segrega- 
tion of  said  lands  as  swamp  and  overflowed 
prior  to  July  ^,  1866,  acquired  the  right  under 
the  act  of  that  date  to  nave  the  character  of 
said  lands  determined  in  the  mode  prescribed 
by  that  act,  and  any  one  who  purchased  said 
lands  from  the  United  States  pending  the  pro- 
ceedings for  the  determination  of  the  question 
of  right  of  the  state  to  said  lands  took  subject 
to  that  determination,  which,  if  in  favor  of  the 
state,  entitled  it  to  a  patent  which  would  re- 
late back  to  the  twenty-eighth  day  of  Septem- 


ber, 1860,  the  date  of  the  passage  of  the  act 
granting  swamp  and  overflowed  lands  to  the 
state.  The  secretary  of  the  interior  having 
determined  the  character  of  said  lands,  ev& 
dence  tending  to  impeach  that  determination 
was  clearly  inadmissible  in  this  action  and 
properly  ruled  out  by  the  court.  (Sacramento 
Valley  Reclamation  Ck>.  v.  Cook,  61  OaL  341.) 
Cited  73  OaL  63. 

167.  In  an  action  by  the  holder  of  a  state 
swamp  land  patent  against  a  United  States 
patentee  for  the  same  land  to  compel  a  con- 
veyance, held,  (1)  the  flrst  section  of  the  act 
of  July  23,  1866,  referred  only  to  selections 
made  by  the  state,  and  not  to  lands  claimed 
by  the  state  as  part  of  the  swamp  land  grant; 
(2)  if  the  land  in  controversy  was  swamp  land, 
the  title  having  already  passed  to  the  state, 
the  subsequent  patent  was  void,  and  conveyed 
no  title ;  and  if  the  land  was  not  swamp,  the 
state  patent  was  void  and  gave  the  plaintiff  no 
right ;  and  in  either  case  the  plamtiS  could 
not  maintain  this  action.  (Kile  t.  Tubbs,  69 
Oal.  191.) 

Cited  83  CaL  107. 

168.  In  an  action  by  the  state  for  the  can- 
cellation of  a  patent  to  certain  swamp  land, 
on  the  ground  that  the  application  for  the 
purchase  thereof  was  defective,  the  complaint 
must  specifically  alle^  that  the  patent  was 
issued  on  the  application  claimed  to  be  defect- 
ive.   (People  T.  Bryan,  78  CaL  376.) 

169.  The  state  cannot  maintain  an  action  for 
the  cancellation  of  a  patent  to  certain  swamp 
land,  for  an  innocent  mistake  in  the  fore- 
closure, without  flrst  offering  to  return  the 
purchase  money.  (People  v.  Bryan,  73  CaL 
876.) 

ated  77  Cal.  208. 

Patent,  when  void.    Seepost,  XVII,  1. 

Issuance  or  application  for,  enect  of  on  cer* 
tiflcate.    See  ante,  117, 118. 

Patent  issued  for  bed  of  river  as  swamp 
land  is  void.    See  ante,  5. 

Patent  cannot  be  impeached  by  showing 
land  to  be  swamp.    See  Mexican  Lands,  106. 

Xir.  CnratiTe  StaUtes  or  Aets  <(«letiar 
Tltte. 

170.  A  certificate  of  purchase  of  tide  lands, 
issued  prior  to  the  Curative  Act  of  March  27, 
1872,  was  validated  by  that  act,  and  a  patent 
from  the  state  for  such  lands,  issued  subse- 
quent to  the  passage  of  that  act,  and  pursuant 
to  the  prior  certificate,  vests  title  in  the  pa- 
tentee. (Northern  Ry.  (^.  t.  Jordan,  87  Cal. 
28.) 

171.  Conceding  that  an  application  for  the 
purchase  of  swamp  and  overflowed  land,  and 
a  certificate  of  purchase  thereof  obtained  from 
the  register  of  the  state  land-office  in  1871, 
before  any  survey  of  the  land  was  made  or 
approved  by  the  surveyor  general,  were  in- 
valid, yet  the  title  of  the  state  was  vested  In 
the  applicant  by  the  Curative  Act  of  March 
27,  1872,  upon  his  making  full  payment  for 
the  landj  provided  no  other  application  was 
made  prior  to  the  issuance  of  the  certificate 
of  purchase;  and  a  new  applicant  for  the 
land,  whose  application  was  Sled  in  1888,  has 
no  standing  to  contest  the  invalidity  of  the 
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former  application  and  certificate  of  poichase. 
(Barker  t.  Freeman,  85  Cal.  633.) 

172.  Cnrative  Act  of  March  27, 1872,  vali- 
dated Bales  of  tide  landB.  (Upbam  t.  Hoe- 
king,  62  Oal.  260.) 

173.  If  a  state  has  sold  land  as  swamp  and 
overflowed  to  one  person,  and  the  same  is 
claimed  as  a  homestead  under  the  Federal 
Homestead  Act  by  another,  the  land,  if  not 
swamp  and  overflowed,  is  not  taken  oat  of 
the  operation  of  the  homestead  law  by  the 
acts  of  Congress  for  the  relief  of  purchasers 
and  locators  of  swamp  and  overflowed  lands, 
passed  March  2, 1855,  and  to  confirm  to  the 
several  states  the  swamp  and  overflowed  lands, 
approved  March  7, 1857.  (Keeran  v.  Allen, 
33  Cal.  542.) 

174.  The  first  seotion  of  the  act  of  Congress 
of  July  23, 1866,  to  quiet  land  titles  in  OiJifor- 
nia,  does  not  relate  to  lands  which  had  been 
s^^regated  by  the  state  as  swamp  and  over- 
flowed.   (Sutton  V.  Fassett,  51  Oal.  12.) 

175.  Lands,  not  swamp  or  overflowed,  which 
had  been  surveyed  by  the  TTnited  States  prior 
to  the  act  of  Congress  of  July  23,  1866,  and 
which  were  segregated  as  swamp  and  over- 
flowed by  the  state  by  surveys  conforming  to 
those  of  the  United  States,  did  not  pass  to 
this  state  by  virtue  of  said  act  of  Congress, 
unless  the  state  surveys  made  by  the  county 
surveyor  were  approved  by  the  surveyor  gen- 
eral of  this  statejprior  to  the  passage  of  said 
act.    (Sutton  v.  Fassett,  61  Cal.  12.) 

176.  The  certifying  of  lands  to  this  state  to 
which  said  act  aid  not  apply  did  not  trans- 
fer the  title  under  said  act.  (Sutton  t.  Fas- 
sett, 61  Cal.  12.) 

Act  of  Congress  to  quiet  title  to  lands.  See 
ante,  167. 

Confirmation  of  sale  under  act  of  July  23, 
1866.    See  Public  Lands,  641. 

XT.  Levee  Districts. 

Right  of  reclamation  district  to  erect.  See 
post,  XVII,  3,  b. 

177.  The  act  of  March  25, 1868,  is  uncon- 
stitutional. (Monlton  t.  Parks,  64  Cal.  166, 
182.) 

178.  The  board  of  supervisors  of  Sutter 
county  had  no  power,  by  virtue  of  the  act  of 
March  25, 1868,  to  establish  a  levee  district  or 
cause  levees  to  be  constructed  in  the  county 
of  Colusa.  (Moultom  t.  Parks,  64  Cal.  166, 
182.) 

179.  An  act  of  the  legislature  which  re- 
quires the  supervisors  of  a  county,  upon  the 
petition  of  persons  in  the  possession  of  more 
than  one-half  of  the  acres  of  any  specified  por- 
tion of  the  county,  to  erect  such  specified 
portion  into  a  levee  district  for  the  purpose  of 
reclaimine  the  same  from  overflow,  and  then 
provides  the  details  by  which  the  reclamation 
shall  be  effected,  makes  a  levee  district  organ- 
ized by  the  board  of  supervisors  a  corporation, 
and  a  public  corporation,  even  if  the  act  does 
not  in  terms  declare  it  a  corporation.  (Dean 
V.  Davis,  61  Oal.  407.) 

Cited  53  Cal.  348 ;  66  Cal.  647 ;  57  Cal.  585 ;  59 
Cal.  131;  67  Cal.  528;  73  Cal.  133;  76  Cal. 
368;  79  (Jal.  353;  92  Cal.  311,  323. 

180.  A  petition  for  the  formation  of  a  levee 


district  under  the  act  of  March  10,  1891 
(Stats.  1891,  p.  30),  need  be  signed  only  by  a 
majority  of  freeholders  owning  lands  along 
the  stream  within  the  proposed  district,  and 
not  by  a  majority  of  all  the  freeholders  own- 
ing lands  subject  to  overflow  along  the  entire 
course  of  the  stream,  whether  within  the  dis- 
trict or  not.  (De  Baker  v.  Batcheller,  97  Cal. 
472.) 

181.  Where  a  petition  for  the  formation  of 
a  levee  district  under  such  act  fully  stated 
the  boundaries  of  the  proposed  district  with 
minute  detail,  and  the  body  of  the  petition 
was  published  as  required  by  the  act,  the 

Eublication  is  not  rendered  fatally  defective 
y  failure  to  publish  a  plat  of  the  boundaries, 
merely  because  the  petition  contained  a  pro- 
vision that  "  the  said  proposed  boundaries  of 
said  district  are  shown  approximately  bv  the 
plat  thereof  hereunto  annexed."  (De  Baker 
T.  BatcheUer,  07  Oal.  472.) 

182.  If  petition  to  the  board  of  supervisors 
for  a  levee  district  appears  on  its  face  to  be 
signed  by  persons  owning  a  majority  of  acrra, 
and  the  district  is  in  fact  exercising  corporate 
powers,  the  validitv  of  its  corporate  existence 
can  be  tested  only  by  proceedmgs  in  behalf  of 
the  people,  and  it  cannot  be  shown  in  a  col- 
lateral action  that  persons  owning  a  majority 
of  acres  did  not  sign  the  petition,  and  that 
the  charter  was  therefore  procured  through 
fraud.    (Dean  v.  Davis,  61  OaL  407.) 

Cited  92  Cal.  884. 

183.  A  charge  imposed  on  all  the  property 
of  a  district,  to  be  used  in  oonstructii^  levees 
to  protect  the  district  from  overflow,  is  a  tax, 
ana  not  an  assessment.  (People  v.  Whyler, 
41  Cal.  361.) 

Cited  52  Cal.  81. 

184.  The  fact  that  levees,  built  to  protect 
the  land  of  a  district  from  overflow,  iniura 
some  of  the  land  instead  of  benefiting  it  does 
not  render  the  tax  unequal  or  void  for  want 
of  uniformity.  (People  v.  Whyler,  41  Oal. 
361.) 

18t5.  If  the  property  of  a  district  is  taxed  to 
build  levees  to  protect  it  from  overflow,  the 
fact  that  land  which  is  injured  by  the  levee  is 
assessed  at  its  former  value,  and  land  bene- 
fited by  the  levee  is  also  assessed  at  its  former 
value,  does  not  render  the  tax  liable  to  the 
objection  of  want  of  equality  and  uniformity. 
(People  V.  Whyler,  41  Cal.  351.) 

186.  Under  sections  12  and  16  of  the  act  of 
March  25, 1868,  providing  for  the  protection 
of  certain  lands  m  the  county  of  Sutter  from 
overflow,  the  levee  taxes  of  a  district  organ- 
ized under  the  act  may  be  paid  either  with 
warrants  of  the  district  drawn  upon  the  levee 
fund  or  with  money;  but  when  payment  is 
inade  in  money,  it  must  be  in  gold  or  silver 
coin  of  the  United  States.  (Prescott  v.  Mc- 
Namara,  73  Oal.  236.) 

187.  Section  13  of  that  act,  providing  in 
effect  that  the  county  treasurer  shall  keep  a 
register  of  the  warrants  of  the  district  in  the 
order  of  their  presentation  for  payment,  and 
shall  pay  the  same  in  the  order  of  their  r^- 
istry,  when  from  time  to  time  there  shall  be 
any  money  in  the  levee  fund,  does  not  qualify 
the  right  given  by  section  12  of  the  act  to 
use  tiie  warrants  in  payment  of  taxes,  with- 
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out  reference  to  the  order  of  their  registry. 
(Freacott  t.  McNaoiarA,  73  Cal.  2S6.) 

Levees.    See  Watercourses,  XIV,  1,  6. 

Levees,  legislature  may  build.  See  Oon- 
stitutional  Law,  819. 

Representations  as  to  nature  of  soil  and 
number  ot  yards  to  be  excavated.  See  Fraud, 
47. 

Levee  commissioners,  damages  from  build- 
ing canal.    See  State,  10. 

Levee  commissioners,  liability  of  city  for 
negligence  of.    See  Municipal  Corporations, 

Catting  levee  to  save  property  or  life.  See 
Eminent  Domain,  301. 

Damages  for  breach  of  contract  to  construct 
levee.    See  Damages,  87. 

Trespass  by  officers  of  levee  district.  See 
Trespass,  42. 

XTI.  Statutes  Belstimg  to  DrBlvage. 

188.  The  act  of  April  23, 1880,  entitled  "  An 
act  to  promote  drainage,"  is  unconstitutional, 
in  that  it  authorizes  a  local  board  to  levy  a 
tax  and  two  assessments  for  a  public  purpose 
at  the  same  time  on  the  same  property,  in 
addition  to  a  tax  levied  by  the  state  for  the 
same  purpose  on  all  the  property  of  the  state, 
vrbile  none  of  the  taxes  are  levied  for  a  lo- 
cal purpose.  (People  v.  Parka,  68  Cal.  824; 
Doane  v.  Weil,  68  Cal.  S34.) 

189.  The  act  of  April  23, 1880,  entitled  "  An 
act  to  promote  drainage,"  is  unconBtitutional, 
in  that  it  creates  no  reuition  between  the  taxes 
to  be  levied  within  any  district  which  the 
state  board  may  choose  to  establish,  and  the 
benefits  received  by  such  district.  (People  v. 
Parks,  68  Cal.  624.) 

190.  The  act  of  April  23, 1880,  entitled  "  An 
act  to  promote  drainage,"  is  unconstitutional, 
in  that  it  does  not  designate  the  locality 
where  drainage  is  necessary,  nor  establish  the 
boundaries  of  any  drainage  district,  but  del- 
^ates  this  duty  to  a  board.  (People  v.  Parka. 
68  Cal.  624.) 

191.  The  act  of  April  28, 1880,  entitled  "  An 
act  to  promote  drainage,"  is  not  obnoxious  to 
article  lY,  section  24,  of  the  constitution. 
Myrick,  J.,  concurring.  (People  v.  Parks,  68 
Cal.  624.) 

192.  The  act  of  April  23,  1880,  entitled  "An 
act  to  promote  drainage,"  is  not  so  clearly  un- 
constitutional as  to  authorize  the  court  to 
oust  from  office  a  director  of  a  drainage  dis- 
trict, cnr  to  enjoin  the  letting  of  contracts 
under  the  act,  or  to  adjudge  that  one  of  said 
drainage  districts  was  illegally  formed. 
Sharpstein,  J.,  dissenting.  (People  v.  Parks, 
58  Cal.  624.) 

193.  The  people  of   the  state  cannot   be 
heard  to  object  to  the  levying  of  a  tax  within 
a  drainage  district.    Sharpstein,  J.,  dissent- 
ing.   (People  V.  Parks,  68  Cal.  624.) 
^tinguished  86  Cal.  244. 

194.  Where  the  title  to  real  property  sought 
to  be  condemned  by  eminent  domain  proceed- 
inii'  has  not  paased,  it  is  not  "materials 
furnished"  within  the  meaning  of  the  third 
section  of  the  above  act,  and  the  owner  has  no 
claim.    (Callahan  v.  Dunn,  78  Cal.  366.) 

196.  The  third  section  of  the  act  "  to  pro- 


vide for  the  construction  of  canals,  and  for 
draining  and  reclaiming  certain  swamp  and 
overflowed  lands  in  Tulare  vallej,"  passed 
April  11, 1867,  is  a  grant  upon  condition  prece- 
dent, and  not  upon  condition  subsequent, 
and  passes  no  estate  to  the  grantee,  until  per- 
formance of  the  conditions  annexed,  that  is, 
until  the  reclamation  of  the  lands.  (Mont- 
gomery V.  Casson,  16  Cal.  189.) 
Cited  66  Cal.  660. 

196.  This  grant  is  a  contract  between  the 
state  and  the  grantees,  by  which  the  state 
grants  certain  lands  upon  condition  of  work 
to  be  performed,  the  grant  to  take  effect 
when  the  work  is  done.  It  is  a  contract  by 
which  rights  may  be  acquired  absolutely, 
upon  performance  of  the  acts  specified  as  the 
consiaeration  moving  to  the  state.  (Mont- 
gomery v.  Casson,  16  Cal.  189.) 

197.  The  grantees  under  the  act,  having 
surveyed  the  lines  of  the  canals  mentioned 
therein,  and  commenced  the  work  of  excavat- 
ing one  of  them,  and  continued  the  same 
within  and  during  the  year  after  the  passage 
of  the  act,  have  brought  themselves  within 
the  first  section  thereof,  and  secured  the 
right  to  proceed  with  the  reclamation;  and 
when  this  is  accomplished,  to  take  one-half 
of  the  lands.  And  if,  within  the  five  years 
limited  in  the  act,  the  reclamation  be  effected, 
the  title  to  the  alternate  sections  designated 
will  vest  in  the  grantees  absolutely.  (Mont- 
gomery V.  Casson,  16  Cal.  189.) 

198.  With  the  contract,  and  the  rights  of  the 
grantees  thereunder  acquired  by  this  fjart 
performance  of  its  consideration,  the  legisla- 
ture cannot  interfere.  They  are  protected  by 
both  the  federal  and  the  state  constitutions. 
(Montgomery  v.  Casson,  16  Cal.  189.) 

199.  The  act  of  April  20, 1868,  repealing  the 
act  of  April  11, 1857,  making  this  grant,  and 
declaring  the  rights  and  privileges  there- 
under forfeited,  is  unconstitutional  and  void. 
(Montgomery  v.  Casson,  16  Cal.  189.) 

200.  When  one  of  the  grantees  under  the 
act  of  1867,  as  to  construction  of  canals  and 
draining  and  reclaiming  swamp  and  over- 
flowed unds  in  Tulare  valley,  enters  into  an 
agreement  to  sell  to  defendant  five  of  the  sec- 
tions of  land  embraced  within  the  act,  and 
covenants  that  he  and  his  associates  will  exe- 
cute a  good  and  sufficient  deed  to  the  defend- 
ant upon  payment  of  the  several  notes  given 
as  the  consiaeration,  will  complete  the  canals 
within  the  five  years  allowed,  and  that  by 
means  thereof  and  the  operation  of  the  stat- 
ute they  will  have  a  good  and  valid  title  to  the 
premises,  held,  that  defendant  cannot  resist 
the  payment  of  the  first  note  merely  because 
the  legislature  has  attempted,  by  an  uncon- 
Btitutional act,  to  repeal  the  contract  of  the 
state  with  the  vendor  and  his  associates,  the 
agreement  itself  providing  for  a  surrender  of 
the  unpaid  notes,  and  a  return  of  the  moneys 
paid,  in  case  of  future  failure  of  title,  and  the 
right  of  the  grantees  of  the  state  being  fully 
Imown  to  defendant.  (Montgomery  v.  Cas- 
son, 16  Cal.  189.) 

Cited  64  Cal.  316. 

Drainage  act  invalid  because  title  insuffi- 
dent.    See  Constitutional  Law,  242,  243. 
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Drainage  act  compelling  payment  of  money 
'into  general  fund.    See  Manaamua,  131. 

Claim  against  state  under  void  act  for  pro- 
motion of  drainage,  allowing.  See  Constitu- 
tional Law,  417. 

Xm.  BeeUBwtlM. 

/.  8rttttton  Condition  of. 

201.  In  the  absence  of  a  certificate  by  the 
governor  and  surveyor  general  to  the  recla- 
mation, as  required  by  section  6  of  the  act  of 
April  10, 1862,  a  patent  for  swamp  and  over- 
flowed lands,  purporting  to  be  issued  under 
such  act,  is  void,  and  conveys  no  title  or  right 
of  possession,  as  against  the  state,  to  eiwer 
the  original  patentees  or  their  grantees ;  and 
the  fact  that  the  patent  was  signed  by  the 
governor  and  countersigned  by  the  register 
of  the  iitate  land-offlce  is  not  equivalent  to 
such  certificate,  although  the  office  of  register 
and  surveyor  general  were  held  by  the  same 
person.    Nor  can  a  message  addressed  by  the 

gavernor  to  the  senate  and  assembly,  in  which 
e  says,  "  We  believe  that  under  the  provi- 
sions of  the  act  the  grantees  and  their  assigns 
are  entitled  to,  or  at  least  have  a  strong  claim 
to,  the  odd-numbered  sections,"  etc.,  be  con- 
strued to  be  such  certificate.  (People  ex  rel. 
Love  V.  Center,  66  Cal.  561.) 
ated  67  Cal.  484. 

202.  Conceding  that,  if  the  governor  and 
surveyor  generafhad  made  the  statutory  cer- 
tificate, it  would  be  conclusive  evidence  tbat 
the  condition  precedent  as  to  the  performance 
of  the  reclamation  had  been  complied  with, 
the  patentees,  the  condition  preradent  not 
having,  in  fact,  been  performed,  should  not 
be  permitted  to  remain  in  possession  without 
the  certificate.  (People  ex  rel.  Love  v.  Cen- 
ter, 66  Cal.  651.) 

208.  At  the  end  of  three  years  after  the  pas- 
sage of  the  statute  no  presumption  came  into 
existence  that  the  grantees  had  done  the  work 
irequired,  for  the  state  could  not  thus  be  de- 
prived of  its  rights  by  a  presumption.  On  the 
contrary,  the  burden  was,  and  continued  to 
be,  on  the  grantees  or  their  assijins  to  prove 
that  the  work  had  been  done,  the  doing  of 
which  constituted  a  condition  precedent  to 
the  acquisition  of  any  rights  by  them.  The 
presumption,  in  the  absence  of  evidence, 
would  have  been  that  the  work  vros  not  done 
within  the  three  years,  or  at  all.  (People  ex 
rel.  Love  v.  Center,  66  Cal.  661.) 

204.  The  act  of  April  10, 1862,  was  a  con- 
tract by  which  the  state  granted  certain  lands 
upon  condition  of  work  to  be  performed,  the 
grant  to  take  effect  when  the  work  was  done ; 
and  upon  a  failure  to  make  performance  within 
the  time  limited  by  the  statute  a  court  of 
equity  will  not  interfere  to  protect  the  parties 
in  possession,  although  they  have  made  valu- 
able improvements  on  the  land.  (People  ex 
rel.  Love  t.  (Xnter,  66  Cal.  561.) 

2.  Corporationt  to  Purehaoe  and  Boelnim. 

205.  Under  the  act  of  March  5, 1864,  corpo- 
rations might  be  formed  for  the  purpose  of 
purchasing  and  reclaiming  swamp  lands. 
(People  V.  Hagar,  52  Cal.  171.) 


3.  Boelmmation  DitMeia, 

8.  Power  of  State  Over;  Onstractiom  and 
Constitutionality  of  Statutes. 

206.  It  is  not  a  defense  to  an  action  to  re- 
cover an  assessment  for  reclamation  purposes 
that  the  state,  by  accepting  the  grant  under 
the  Arkansas  Act,  assumea  the  burden  of  re- 
claiming the  land,  and  therefore  could  not 
impose  It  upon  the  grantees  of  the  state.  (Rec- 
lamation District  No.  108  v.  Hagar,  66  CaL 
54.) 

Cited  98  Cal.  64. 

207.  A  party  clsimii^  title  to  swamp  lands 
tmder  a  patent  from  the  state,  which  conveys 
a  title  without  conditions,  is  deemed  to  have 
acquired  his  title  with  a  full  knowledge  of 
the  terms,  conditions,  and  purposes  of  the 
grant,  and  to  have  accepted  the  title  in  sub- 
ordination to  the  paramount  right  and  dutr 
of  the  state  to  cause  the  land  to  be  reclaimea. 
(Kimball  v.  Reclamation  Fund  Commrs.,  45 
Cal.  344.) 

206.  He  is  presumed  to  have  taken  the  title 
with  the  consent  that  the  legislature  might 
afterward  modify  the  system  of  reclamation, 
and  that.  If  the  proceeds  of  the  sale  should 
prove  to  be  insufficient  to  accomplish  the  re- 
clamation, he  would  submit  to  the  imposition 
of  such  burdens  on  the  land  to  effect  the  ob- 
ject as  the  legislature  might  deem  expedient. 
(Kimball  v.  Reclamation  Fund  (Jommrs.,  45 
Cal.  S44.) 

209.  The  legislature  may  provide  for  divid- 
ing swamp  lands  into  districts  and  having  an 
estimate  made  of  the  cost  of  reclamation,  and 
for  the  issuing  of  bonds  and  sale  of  the  same 
to  pay  the  expense  of  the  reclamation,  and 
the  levy  of  an  assessment  on  the  lands  in  the 
district  to  pay  the  same,  even  after  it  has 
sold  the  land  and  given  a  patent  which  doee 
not  contain  anv  conditions.  (Kimball  t.  Beo- 
lamation  Funa  Commrs.,  45  Cal.  344.) 

210.  Hie  legislature  has  the  constitutional 
power  to  provide  for  the  reclamation  of  all 
the  swamp  and  overflowed  lands  in  the  state, 
whether  tne  title  has  been  acquired  under  the 
Arkansas  Act  or  from  Mexican  grants,  and  to 
assess  the  land  reclaimed  to  wy  for  the  ex- 
pense incurred.  (Hagar  v.  Supervisors  of 
Yolo  County,  47  Cal.  ^.) 

Cited  78  Cal.  133;  76  Cial.  371;  92  Cal.  311 ; 
distinguished  59  Cal.  702. 

211.  The  act  of  1868  (Stats.  1867-68,  p.  514), 
which  provides  for  the  reclamation  of  swamp 
and  overflowed  lands,  is  not  limited  to  swamp 
and  overflowed  lands  acquired  by  the  state 
under  the  Arkansas  Act,  but  applies  to  all 
swamp  and  overflowed  lands  in  the  state, 
even  ii  the  title  was  derived  from  a  Mexican 
grant.  (Hagar  v.  Supervisors  of  Yolo  County, 
47  CaL  222.) 

212.  The  statutes  of  this  state,  providing 
for  the  formation  of  swamp  land  reclamation 
districts,  are  not  in  conflict  with  the  provision 
of  the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States,  which  declares 
that  no  state  shall  deprive  any  person  of  life, 
libOTty,  or  property  without  due  process  of 
law.  (Reclamation  District  No.  108  v.  Hagar, 
66  Cal.  54.) 

edited  76  CaL  368:  98  CaU  64. 
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218.  The  act  of  April  15, 1880,  providing  for 
the  aegregation  of  reclamation  districts,  and 
entitled  "An  act  to  amend  section  3481  of  the 
Political  Code,"  expresses  the  subject  of  the 
act  in  its  title  saflSciently  to  meet  the  require- 
ments of  section  24  of  article  IV  of  the  con- 
Btitntion.  (People  ex  lel.  Attorney  General 
▼.  Parvin,  74  Ca..  649.) 

Statutes  relating  to  assessments.  See  poet, 
XVU,  3,  k,  A. 

Creation  of  reclamation  district  by  special 
law.    See  Constitutional  Law,  486. 

b.  Petition. 

214.  A  petition  to  a  board  of  supervisors 
for  the  formation  of  a  swamp  land  district 
must  state  all  the  facts  necessary  to  show  that 
the  board  has  jurisdiction  to  act.  (Ferran  t. 
Board  of  Supervisors,  61  Oal.  307.) 

215.  A  petition  for  the  division  of  a  swamp 
land  district  formed  prior  to  March  28,  1868, 
and  for  the  formation  of  a  new  district  out  of 
a  part  of  the  old  district,  must  state  that  the 
petitioners  are  the  owners  of  all  the  land 
'Within  the  proposed  new  district,  and  that 
they  are  the  nolders  of  certificates  of  purchase 
or  patents  for  the  lands  claimed  by  them 
within  the  district,  and  the  land  to  be  in- 
eluded  in  the  proposed  new  district  must  be 
described  by  legal  subdivisions  or  other 
boundaries.  (Balston  v.  Board  of  Super- 
visors of  Sacramento  County,  61  Cal.  692.) 

216.  If  the  petition  for  the  formation  of  a 
swamp  land  district  under  the  act  of  March 
28,  1868,  is  signed  by  persons  purporting  to 
be  holders  of  certificates  of  purchase,  patfmts, 
or  other  evidences  of  title,  representing  at 
least  one-half  of  the  land  in  the  proposed  dis- 
trict, and  if  the  petition  is  approvea  and  the 
district  organized  by  the  board  of  supervisors, 
in  an  action  to  enforce  an  assessment,  an 
averment  in  the  answer  that  ttiere  were  a 
large  number  of  landowners  in  the  district 
who  did  not  sign  the  petition  is  immaterial, 
and  may  be  stricken  out.  (People  v.  Hagar, 
62  Oal.  171.) 

217.  Petition  for  formation  of  new  swamp 
land  district  out  of  a  portion  of  an  old  district 
should  also  be  published  precisely  as  presented 
to  the  board.  By  Rhodes,  J.,  McKmstrv,  J., 
concurring.  (Ferran  t.  Board  of  Superviflors, 
51  Cal.  807.) 

218.  Petition  for  formation  of  a  new  reclama- 
tion district  out  of  a  portion  of  an  old  district 
should  be  signed  by  all  the  persons  owning 
lands  within  the  propoeed  new  district.  By 
McKinstry,  J.  (Ferran  v.  Board  of  Super- 
visors, 51  Cal.  307.) 

219.  A  petition  for  the  formation  of  a  new 
swamp  land  district  out  of  a  portion  of  an 
old  district,  under  section  8481  of  the  Political 
Code,  must  show  that  the  old  district  sought 
to  be  divided  was  in  existence  prior  to  May 
28, 1868.  (Ferran  v.  Board  of  Supervisors,  61 
Cal.  807.) 

220.  A  petition  preoented  under  section  3481 
of  the  Political  Code  for  the  formation  of  a  new 
swamp  land  district  must  state  the  name  of 
tiie  owner  of  each  tract  of  land  which  has 
been  disposed  of  in  the  territory  sought  to  be 
■et  ofi,  and  must  give  a  description  of  the 
same.     By  Rhodes,  J.,  McKinstry,  J.,  con- 


curring. (Ferran  t.  Board  of  Supervisors,  61 
Cal.  307.) 

221.  The  provision  of  section  3447  of  the 
Political  C^ode,  that  the  petition  for  the  form- 
ation of  a  swamp  land  district  "  be  published 
for  four  weeks  next  preceding  the  hearing 
thereof,"  etc.,  requires  the  petition  to  be  pub- 
lished at  least  once  a  week,  or,  in  other  words, 
every  seven  days  for  that  period.  Accordingly, 
where  the  day  fixed  for  the  hearing  was  the 
seventeenth  day  of  June,  and  the  publication 
was  made  May  20th,  May  27th.  June  4th,  and 
June  12th,  held,  that  the  publication  was  in- 
sufficient and  that  the  board  did  not  acquire 
jurisdiction,  there  being  two  intervals  of  more 
than  seven  consecutive  days  in  the  publica- 
tion. (Williams  v.  Supervisors  of  Sacramento 
County,  68  Cal.  237.) 

Petition  to  form  swamp  land  district,  certi- 
fied copy  of.    See  Evidence,  II,  7,  g. 

Petition,  defective,  failure  to  objSst  to.  See 
Oertiorari,  141. 

Creating  by  special  act.  See  post,  XVIi, 
8,  c 

c.  Nature  of;  Creation  by  Special  Act;  Evi- 
dence of  Existence  oL 

^  2S2,  Reclamation  district  is  public  corpora- 
tion for  municipal  purposes.  (People  v. 
Reclamation  District  No.  108,  63  Cal.  846^ 
cited  66  Cal.  647,  67  Oal.  585,  79  Cal.  368. 
96  Oal.  605,  98  Cal.  63;  Hoke  v.  Perdue,  62 
Cal.  645,  cited  79  Cal.  353;  People  v.  La 
Rue,  67  Oal.  626,  cited  76  Oal.  368,  79  Cal. 
353;  Swamp  Land  District  No.  160  v.  Silver, 
98  Cal.  61.) 

828.  Redamatioa  districts  are  public  cor- 
porations. (People  V.  Williams,  66  Oal.  647, 
cited  76  Oal.  368.  79  Cal.  363;  Reclamation 
District  No.  124  v.  Gray,  96  Oal.  601,  cited  98 
OaL68.) 

224.  A  reclamation  district  can  be  created 
not  only  by  the  means  and  in  the  manner  pro- 
vided by  the  general  law,  but  also  by  special  ' 
act  or  implication.  (Reclamation  District  No. 
124  V.  Gray,  96  Oal.  601.) 
C»ted  98  CU.  68. 

226.  Legislative  recognition  is  in  many  cases 
sufficient  proof  of  the  existence  of  a  reclama- 
tion district.  (Reclamation  District  No.  124 
V.  Gray,  95  Cal.  601.) 

226.  The  creation  of  a  reclamation  district 
may  be  shown  by  acts  recognizing  its  exist- 
ence. (SwampLand  District  No.  l&Ov.  Silver, 
98  Cal.  51.) 

227.  An  act  of  the  legislature  purporting  to 
legalize  and  validate  a  reclamation  district  is 
conclusive  proof,  in  an  action  to  recover  an 
assessment  upon  lands  in  the  district,  of  the 
existence  of  the  corporation  from  the  time  (A 
the  passage  of  the  act,  and  an  assessment 
levied  thereafter  in  accordance  with  the  stat- 
ute having  reference  to  the  organization  of 
the  district  is  valid  and  enforceable.  (Recla- 
mation District  No.  124  v.  Gray,  96  Oal.  601.) 

228.  The  existence  of  such  a  reclamation 
district  may  be  established  by  implication 
arising  from  the  passage  of  acts  recognizing 
its  existence,  and  requiring  a  corporation  for 
the  performance  of  the  duties  and  powers 
enjoined  or  conferred  by  such  acts  of  the 
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legislature,  however  defective  the  original  or- 
ganization may  have  been.  (People  v.  Rec- 
lunation  District  No.  108,  53  Oal.  346.) 

d.  Oiganisatioii  Cannot  be  Collaterally  A(> 
tacked. 

220.  Validity  of  corporate  existence  cannot 
be  collaterally  attacked  or  questioned.    (Hoke 
V.  Perdue,  62  Cal.  645.) 
Cited  79  Cal.  853. 

230.  The  validity  of  its  organisation  cannot 
be  collaterally  attacked  in  an  action  to  recover 
an  assessment  levied  npon  land  by  a  de  facto 
district.  (Swamp  Land  District  No.  160  y. 
Silver,  98  Cal.  51.) 

231,  In  an  action  to  recover  an  assessment 
levied  upon  land  bva  de  facto  reclamation 
district,  the    defenaant   cannot   collaterally 

auestion  the  validitv  of  the  organization  of 
lie  district,  or  of  the  acts  of  the  board  of 
trustees  and  commissioners  in  using  data  in 
the  nature  of  evidence  famished  by  surveys, 
estimates,  and  reports  considered  1^  them  as 
to  the  assessment  of  lands  in  the  district,  not 
invalidating  their  acts,  otherwise  legal,  in 
levying  the  assessment  sned  upon.  (Reclama- 
tion District  No.  124  v.  Gray,  95  OaL  601.) 
C!ited  98  Cal.  58. 

Order  of  supervisors  creating,  reviewing. 
See  Certiorari,  119. 

Swamp  land  proceedings,  appealability. 
See  Appeals,  67,  et  seq. 

e.  By-Laws. 

832.  Act  6f  legislature,  if  in  conflict  with 
by-law  of  a  swamp  land  district,  sn^rsede 
the  same.  (Hagar  v.  Board  of  Supervisors  of 
Yolo  County,  61  Cal.  474.) 

283.  Bv-law  providing  that  valne  of  work 
already  done  should  be  included  in  estimate 
is  inconsistent  with  the  provisions  of  the  code 
npon  the  subject.  (Swamp  and  Overflowed 
Land  District  No.  110  v.  Feck,  60  Cal.  403.) 

284.  Under  the  act  of  March  28,  1868,  it 
was  not  necessary  that  the  by-laws  of  the 
district  should  be  signed  by  holders  of  certifi- 
cates of  purchase  or  patents.  It  was  suffi- 
cient if  they  were  signed  by  holders  of  "  other 
evidences  of  title"  to  the  requisite  amount. 
(People  V.  Hagar,  52  CaL  171.) 

f .  Boundaries  of ;  What  may  be  Included. 

235.  The  board  of  supervisors  of  a  county 
may  be  empowered  by  the  legislature  to  in- 
clude within  a  reclamation  district  lands 
situated  in  another  county.  (Reclamation 
District  No.  108  v.  Hagar,  66  Cal.  54.) 

236.  Under  the  act  of  March  28,  1868,  land 
held  under  a  confirmed  Mexican  grant  may  be 
included   and   assessed    in    a    swamp    land 
district.    (People  v.  Hagar,  62  Cal.  171.) 
ated  88  Cal.  364. 

237.  On  the  hearing  of  a  petition  for  the 
formation  of  a  swamp  land  reclamation  dis- 
trict, the  board  of  supervisors  have  jurisdic- 
tion to  determine  what  lands  mil  be  benefited 
by  the  proposed  reclamation,  and  to  include 
such  lands  within  the  district.  (Reclamation 
District  No.  108  v.  Hagar,  66  Cal.  59.) 

Cited  79  Cal.  360;  88  Cal.  364. 

238.  The  act  of  April  15,  1880,  does  not 


authorize  the  setting  apart  of  a  new  and 
independent  reclamation  district,  within  the 
limits  of  a  district  formed  or  organized  prior 
to  the  adoption  of  the  Political  Code,  and 
which  has  not  reorganized  under  the  Political 
Code.  (People  ex  rel.  Attorney  General  v. 
Parvin,  74  Cal.  649.) 

View  by  jury  to  ascertain  character  of  land. 
See  Plead.ing  and  Practice,  756. 

g.  Estimate  of  Work;  Approved  Plans;  War- 
rants and  Approval  of. 

239.  Neither  the  board  of  trustees  of  a 
swamp  land  district  nor  its  engineer  has 
authority  to  include  in  its  estimate  of  the  cost 
of  work  necessary  for  reclamation  the  valne  of 
work  done  before  the  board  bad  any  exist- 
ence. (Swamp  and  Overflowed  Land  District 
No.  110  V.  Feck,  60  Cal.  403.) 

240.  The  act  of  1868  did  not  require  a  strict 
compliance  with  the  api>roved  plans  in  doing 
the  work.  Some  discretion  was  vested  in  the 
trustees,  and  a  trifling  deviation  from  the 
plans,  or  a  deviation  beneficial  in  its  char- 
acter, will  not  vitiate  theproceedings.  (Recla- 
mation District  No.  S  V.  Cfoldman,  65  CaL  636.) 
Cited  98  CaL  64. 

241.  Under  the  previous  of  the  Political 
Code  for  the  reclamation  of  swamp  lands, 
where  tiie  district  is  situated  in  different 
counties,  the  assessment  or  charge  upon  each 
tract  of  land  is  to  be  paid  into  the  treasury  of 
the  county  in  which  the  particular  tract  is 
situated,  and  is  to  be  x>aid  out,  for  the  work 
of  reclamation,  upon  the  warrants  of  the  trus- 
tees, approved  bv  the  board  of  supervisors  of 
that  county.  ((5oBner  v.  Stqtervisors  of  Co- 
lusa County,  58  CaL  274.) 

Cited  81  Cal.  660. 

242.  The  provision  requiring  the  approval 
of  the  warrants  of  the  trustees  by  the  board 
of  supervisors  involves  the  idea  of  discretion 
and  adjudication,  and  each  board  of  super- 
visors (where  the  district  extends  beyond  a 
single  county)  has  the  same  discretion,  with 
respect  to  warrants  drawn  upon  their  county, 
as  has  the  board  where  the  whole  district  is 
included  within  one  county.  (Cosner  v.  Su- 
pervisors of  Colusa  County,  68  Cal.  274.) 

Estimate  of  work  already  done.  See  post, 
291.292. 

h.  Bight  to  Erect  and  Maintain  Levee ;  Con- 
ditional Liability  of  Members  on  Contract. 

243.  A  reclamation  district  organized  and 
existing  under  the  laws  of  the  state,  for  the 
purpose  of  reclaiming  certain  swamp  and 
overflowed  lands  situated  upon  the  Sacra- 
mento river,  has  a  right  to  erect  and  maintain 
a  levee  along  the  bank  of  the  river,  so  as  to 
prevent  the  mundation  of  the  land  souglit  to 
be  reclaimed,  notwithstanding  the  possible  or 
probable  effect  of  the  levee  would  be  to  cause 
the  waters  of  the  stream  to  overflow  other 
lands  situated  upon  the  river.  Damages  so 
caused  by  the  levee  several  years  after  its 
erection  on  land  situated  upon  the  opposite 
bank  of  the  river,  two  miles  farther  down  the 
stream,  are  damnum  absque  injuria,  for  which 
the  reclamation  district  is  not  liable.  (Lamb 
V.  Reclamation  District  No.  108,  73  Oal.  125.) 
Cited  83  Cal.  620. 
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244.  Conceding  that  the  reclamation  dis- 
trict IB  a  munidpal  corporation  acting  tinder 
the  anthority  of  the  state,  and  ttiat  in  build* 
ing  the  levee  it  exercised  the  power  of  emi- 
nent domain,  the  indirect  and  consequential 
damages  so  caused  by  the  levee  do  not  consti- 
tute a  taking  of  the  property  injured,  within 
the  meaning  of  the  constitutional  provision 
prohibiting  the  taking  of  private  property  for 
public  purposes  without  compensation.  (Lamb 
V.  Reclamation  District  No.  106,  78  Cal.  126.) 

246.  The  reclamation  district  has  a  right  to 
construct  and  maintain  the  levee  across  the 
mouth  of  a  slough  through  which,  in  times  of 
flood,  a  part  of  the  waters  of  the  river  was 
accustomed  to  flow  and  escape  upon  the  ad- 
joining lowlands.  (Lamb  v.  Eeclamatien  Dis- 
trict No.  108,  78  Cal.  125.) 

246.  Fact  that  levee  was  originally  con- 
structed without  previous  adoption  of  plan 
for  the  protection  of  the  district,  as  provided 
for  in  section  10  of  the  act,  constitutes  no 
good  reason  why  the  levee,  after  having  been 
constructed,  should  not  be  repaired  in  places 
where  broken  or  washed  away.  (Hoke  v. 
Perdue,  62  Cal.  646.) 

247.  An  allegation  in  the  complaint  that  the 
effect  of  repairing  the  levee  "  will  be  to  dam 
up  the  waters  and  increase  the  same  in  vol- 
ume until  said  levee  will  break,  and  permit 
said  waters  to  flow  down  to  and  upon  plain- 
tiff's land,  and  destroy  the  fences  and  trees 
thereon,"  is  in  the  very  nature  of  things  a 
simple  expression  of  opinion  on  the  part  of 
the  plaintiff,  and  cannot  be  accepted  as  the 
statement  <n  a  positive  existing  fact.  The 
mere  opinion  of  the  plaintifi  tliat  the  scheme 
is  impracticable  aSords  no  reason  in  law  for 
arrestmg  the  work  by  injunction.  (Hoke  v. 
Perdue,  62  Cal.  646.) 

248.  The  fact  that  a  large  quantity  of  the 
land  lying  within  the  district  and  subject  to 
taxation  or  assessment  has  been  voluntarily 
omitted  from  the  assessment  list  by  the  com- 
missionera — though  perhaps  a  gciod  ground 
for  enjoining  the  collection  of  the  assessment 
— is  not  sufficient  to  enjoin  the  reconstruction 
or  repair  of  the  levee ;  non  constat  but  there 
is  a  sufBcient  fund  already  collected  to  defray 
the  expenses  of  such  reconstruction  and  re- 
pair.   (Hoke  v.  Perdue,  62  Cal.  645.) 

249.  If  the  owners  of  swamp  land  in  a  dis- 
trict contract  to  pay  certain  persons  stipu- 
lated amounts  of  money,  to  be  expended  in 
building  a  levee  to  reclaim  the  district,  and 
such  persons  employ  another  to  build  the 
levee  at  a  certain  price  i>er  cubic  yard,  and 
stipulate  that  they  are  not  to  be  personally 
liable  unless  they  fail  to  use  due  diligence  in 
coilecting  the  money,  the  person  so  employed 
cannot  recover  for  bis  labor,  without  showing 
a  want  of  diligence  in  collecting  the  money 
&t>m  the  owners  of  the  land.  (Bachman  v. 
Meyer,  49  Cal.  220.) 

i.  Reorganization. 

260.  A  meeting  of  landowners,  for  the  pur- 
pose of  reorganizing,  under  the  act  of  the  28th 
of  March,  1868,  a  reclamation  district  pre- 
-viously  formed,  was  called  by  a  notice  signed 
by  the  swamp  land  clerk,  an  officer  created 
"b^  that  act.  Held,  tliat  the  meeting  was 
Cai.  DiaatJ,  Vou  IIL— 1<S 


rroperlv  called.    (Reclamation  District  No. 
V.  (3k>ldman,  66  CaL  636.) 

251.  In  reorganizing  a  reclamation  district 
under  the  act  of  1868  the  approval  of  the 
board  of  supervisors  was  not  required.  (Rec- 
lamation District  No.  3  v.  (jh>laman,  65  C^l. 
635.) 

252.  Swamp  land  levee  and  reclamation  dis« 
tricts  de  facto,  acting  as  such  in  good  faith 
and  under  an  attempted  compliance  with  the 
law,  may,  under  section  8489  of  the  Political 
Code,  be  united,  consolidated,  and  reorgan- 
ized, so  as  to  form  a  new  corporation  in  all 
respects  valid,  and  proceedings  in  the  nature 
of  quo  warranto  against  such  new  corporation 
cannot  be  extended  to  an  inquirr  and  deter- 
mination as  to  the  legality  w,  tne  organiza- 
tion of  the  original  districts.  (People  v.  La 
Rue,  67  Cal.  526.) 

Distinguished  86  Cal.  244,  6S  Oal.  840.) 

}.  Forfeiture. 

263.  The  fact  that  reclamation  of  the  lands 
of  the  district  is  impracticable  is  not  a  suffi- 
cient ground  upon  which  to  base  a  judgment 
of  forfeiture  of  the  corporation.  (People  v. 
Reclamation  District  No.  108,  63  CaL  846.) 
Cited  78  Cal.  13S. 

Quo  warranto  against  reorganized  district. 
See  ante,  XVII,  8,  i. 

k.  Assessments. 

A.  Statutes  Coveming;  Construction  and  Oon> 

stitutionality  of. 

254.  A  Bwamp^  land  district  organised  under 
the  act  of  1868  is  governed  by  that  act,  and 
cannot  levy  and  collect  assessments  in  the 
manner  provided  by  the  PoUtical  Code. 
(Swamp  I^d  District  No.  121  t.  Haggin,  64 
Cal.  204.)  ^^ 

266.  In  an  action  to  enforce  an  alleged  as- 
sessment for  reclamation  purposes  made  un- 
der and  pursuant  to  the  provisions  of  the 
Political  Code  in  which  it  appeared  that  the 
plaintiff  was  not  originally  formed  under 
the  provisions  of  that  code,  nor  reorganized 
thereunder  by  virtue  of  section  8478  of  the 
Political  Code,  held,  that  the  provisions  of 
the  code  had  no  application  to  the  plaintifi, 
and  the  assessment  based  upon  them  was  un- 
authorized and  void.  (Reclamation  District 
No.  8  V.  Kennedy.  68  Cal.  124.) 
Cited  64  Cal.  206,  209;  74  Cal.  564. 

256.  In  an  action  to  recover  an  assessment 
tax  for  reclamation  purposes  levied  during 
the  year  1876,  under  the  act  of  March  28, 
1868,  entitled  "  An  act  to  provide  for  the 
management  and  sale  of  land  belonging  to 
the  state,"  it  was  objected  on  demurrer  that 
the  act  was  repealed  by  the  code.  Held,  the 
provisions  of  the  act  referred  to  with  refer- 
ence to  assessments  for  reclamation  purposes 
were  provisions  "  in  relation  to  taxation  for 
local  purposes,"  and  therefore  (under  subdi- 
vision 25  of  section  19)  were  not  repealed  by 
the  Political  Code.  (Reclamation  District  No. 
3  V.  Goldman,  61  Cal.  206.) 

Cited  64  Cal.  209,  210. 

257.  Where  a  reclamation  assessment  can 
only  be  enforced  by  suit,  in  which  notice 
must  be  given  to  the  defendant,  and  an  op- 
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pcnrtunity  afforded  him  to  be  heard  in  reepect 
to  the  aeseesment  without  restriction  aa  to  the 
defenses  be  may  interpose,  the  constitutional 

Erovision  as  to  due  process  of  ]aw  is  not  vio- 
kted.    (Reclamation  District  No.  8  v.  Gold- 
man,  66  Oal.  635.) 
Cited  66  Cal.  65. 

258.  In  an  action  n^m  an  assessment  for 
reclamation  purposes  it  was  objected  that  the 
provisions  of  the  Political  Code  relating  to 
the  assessment  of  lands  within  reclamation 
districts  are  unoonstitational,  the  ground  of 
objection  being  that  they  do  not  provide  for 
any  mode  by  which  a  party  assessed  shall 
have  notice  of  the  proceeding  and  an  oppor- 
tunity to  object  to  the  amount  charged 
against  his  land.  Held,  no  assessment 
against  anjr  tract  of  land  can  be  enforced  ex- 
cept by  action  to  which  the  owner  of  a  trac'. 
must  be  made  a  party ;  and  it  is  immaterial 
whether  he  has  notice  before  the  assessment, 
if  in  the  subsequent  action  he  has  his  day  in 
court  with  full  opportunity  to  contest  the 
charge  before  it  is  declared  a  lien  upon  his 
land,  or  a  judgment  to  be  collected  out  of  his 
general  property.  (Reclamation  District  No. 
108  V.  Evans,  61  Cal.  104.) 

Cited  66  Cal.  638;  72  Cal.  413,  420. 

259.  By  a  special  act  in  relation  to  a  swamp 
land  reclamation  district,  the  trustees  were 
required  to  make  up  a  sworn  statement  of  the 
cost  of  the  reclamation  work,  "based  upon 
the  boo';s  and  vouchers  thereof,"  and  the 
amount  so  reported  was  to  be  assessed  upon 
the  lands.  Held,  that  this  was  a  levy  by  the 
legislature  of  an  assessment  upon  the  lands  of 
the  district,  and  that  the  act  was  unconsti- 
tutional.   (People  V.  Houston,  64  Cal.  636.) 

Special  act  legalizing  assessments.  Bee 
Constitutional  Law,  482. 

Statute  providing  for  assessment  and  sale 
without  hearing  is  void.  See  Constitutional 
Law,  376. 

B.  Commissioners,  Appointment,  View,  and 
Report  of. 

260.  A  swamp  land  assessment  is  not  ren- 
dered invalid  by  the  failure  to  show  that  the 
commissioners  took,  subscribed,  and  filed 
their  oath  of  office  in  the  office  of  the  county 
clerk  before  they  assessed  the  land  and  made 
the  assessment  list,  where  it  appears  that 
they  were  sworn  verbally  by  a  justice  of  the 
peace  before  they  went  to  view  the  land. 
(Swamp  Land  Reclamation  District  No.  407  v. 
WUcox,  75  Cal.  443.) 

261.  Section  83  of  the  act  of  March  28, 1868, 
requiring  the  commissioners  to  "  jointly  view 
and  assess  upon  each  and  every  acre  to  be 
reclaimed  or  benefited  thereby  a  tax,"  etc, 
means  that  the  three  commissioners,  acting 
jointly  or  together,  shall  view  and  assess. 
(Reclamation  District  No.  8  v.  Farvin,  67  Cal. 
601.) 

262.  When  an  act  appointing  commission- 
ers to  assess  swamp  lands  provides  that  they 
shall  jointly  view  and  assess  upon  each  acre  a 
tax  proportionate  to  the  whole  expense,  all 
the  commissioners  must  be  present,  both  in 
viewing  and  assessing  tlie  land ;  and  if  only 
a  quorum  are  present,  the  assessment  is  void, 
even  if  the  absent  commissioner  was  well  ac- 


quainted with  the  land,  and  assented  to  the 
act  of  the  majority  by  letter.  (People  v.  C!or- 
hiU,  47  Oal.  361.)  ^ 

Cited  40  Cal.  232,  666;  62  Oal.  211;  70  (M. 
667,  670;  3  Col.  466. 

263.  If  a  board  of  commissioners  is  created 
by  statute  to  assess  a  tax  upon  swamp  and 
overflowed  land  for  the  purpose  of  reclaimine 
the  same,  and  the  statute  requires  such  board 
to  jointijr  view  and  assess  the  land,  all  the 
commissioners  must  be  pieeent,  and  they 
must  jointiy  view  and  assess,  or  the  assess- 
ment will  be  void.  (People  v.  Hagar,  49  CaL 
229.) 

Cited  62  CaL  211;  70  GaL  6«7,  670:  76  Gal. 
461. 

264.  Oommissionera  appointed  under  the 
act  of  March  24, 1868,  for  the  purpose  of  view- 
ing and  assessing  swam^  lands  in  order  to  re- 
clium  the  same,  must  jointiy  view  and  assess 
the  same,  or  the  assessment  ia  void.  (People 
v.Ahern,  62  Cal.  208.) 

Cited  70  CaL  670. 

266.  Section  3466  of  the  Political  Oode  doee 
not  change  this  rule.  (People  v.  Ahem,  68 
Cal.  208.) 

286.  Under  section  8466  of  the  Political 
Code,  the  commissioners  appointed  to  make 
an  assessment  for  the  reclamation  of  swsmp 
land  need  not  act  jointiy  in  viewing  the  landls 
within  the  district.  (Swamp  Land  District 
No.  307  V.  Gwynn,  70  CaL  666.) 

267.  Under  the  act  of  March  28, 1868,  it  is 
not  neces.-^ary  that  the  commissioners  of  a»- 
aessment  should  jointiy  go  in  person  upon 
each  and  every  acre  in  the  district;  and  it 
will  be  sufficient  if  the  commissioners  jointlv 
make  such  an  examination  of  the  land  as  wUl 
enable  them  to  form  an  intelligent  judgment 
as  to  the  benefits  which  will  accrue  to  each 
and  every  acre.  (People  v.  Hagar,  62  OaL 
171.) 

268.  The  court  found  that  the  lands  in  the 
district,  and  each  and  ever}?  tract  thereof, 
were  viewed  by  the  commissioners.  At  tbte 
time  of  the  view,  the  lands  were  mostly  cov- 
ered with  water,  but  the  commissioners  were 
at  a  point  where  the^  could  look  over  the 
whole  area  of  the  district  and  see  every  park 
of  it,  except  a  few  small  parcels  along  its 
eastern  mandn,  which  were  hidden  from  view 
by  trees.  Held,  that  the  finding  was  sos- 
tained  by  the  evidence,  and  that  this  view  was 
not  insi^cient  in  point  of  law.  (Swamp 
Land  District  No.  307  v.  Gwynn,  70  Cal.  566.) 

260.  If  aboard  of  supervisors  has  appointed 
three  commissioners  to  view  and  assess 
swamp  lands,  for  the  expense  of  reclaiming 
the  same,  under  the  act  lor  the  reclamation 
of  swamp  and  overflowed  lands,  the  fact  that 
the  commissioners  undertake  to  make  an  as- 
sessment, but  the  same  is  void,  because  only 
two  of  the  three  are  present,  does  not  author- 
ize the  board  of  supervisors  to  appoint  new 
commissioners  to  make  a  furtho:  assessment, 
or  to  direct  the  old  commissioners  to  make  a 
further  assessment.  (Harris  v.  Board  of  Su- 
pervisors of  Colusa  County,  40  Cal.  662.) 

270.  If  board  of  commissioners,  in  their  re- 
port, state  that  they  jointly  viewed  and 
assessed  the  land,  when  in  fact  they  were  not 
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•11  present,  the  report  is  not  conclnsive  of  the 
question  if  the  statute  does  not  require  them 
to  thus  report,  nor  even  prima  facie  evidence 
of  the  fact,  but  the  asseBBment  may  be  at- 
tacked in  a  collateral  action  to  recover  the 
tax.    (People  v.  Hagar,  49  Gal.  229.} 

271.  The  question  not  decided  whether  such 
report  would  be  conclusive  if  the  statute  re- 
quired the  commissioners  to  report  that  they 
jointly  viewed  and  assessed  the  land.  (People 
T.  Hagar,  49  Oal.  229.) 

Cited  92  Gal.  833. 

Presumption  in  favor  of  r^nlarity.  See 
poet,  290. 

Becord  of  order  of  supervisors  appointing 
commissioners  as  evidence.    See  post,  295, 

0.  How  Levied:  Description  of  Land;  Efiect 
of  (amission  of  Land. 

272.  Mode  of  assessment  is  matter  for  leg- 
islature, and  the  courts  will  not  interfere  on 
the  ground  of  an  improper  apportionment  or 
inequality  of  burden  or  benent,  unless  there 
is  a  palpable  violation  of  private  rights. 
(Reclamation  District  No.  106  v<  Hagar,  66 
Oal.  54.) 

Cited  98  Cal.  64. 

273.  The  trustees  are  authorued  to  cause 
surveys,  plans,  and  estimates  of  cost  to  be 
made,  and  the  commissioners  may  assess 
upon  each  acre  of  the  district  a  tax  proppr> 
tionato  to  the  whole  expense.  (Reclamation 
District  No.  108  v.  Hagar,  66  (M.  59.) 

Cited  79  Oal.  860;  88  Gal.  854. 
Evidence  as  to  benefit.    See  post,  296, 297. 

274.  In  the  assessment  list  the  land  assessed 
to  the  defendant  was  described  as  being  a 
portion  of  two  swamp  land  surveys  "bounded 
on  the  north  by  the  lands  of  Mrs.  R.  F. 
Davis,  on  the  east  by  the  lands  of  L.  G.  Rube, 
on  the  south  by  the  lands  of  the  Pacific 
Mutuid  Life  Insurance  Company,  and  on  the 
west  by  Old  river;  number  of  acres,  one 
hundred."  Held,  that  the  description  was 
sufficient.  (Swamp  land  Reclamation  Dis- 
trict No.  407  V.  Wilcox,  76  Cal.  443.) 

276.  It  was  competent  for  the  commismon- 
ers,  under  the  act  of  1868,  to  omit  from  the 
assessment  land  within  the  bonndarv  of  the 
district  which  would  not  be  benefited  by 
the  reclamation.  (Reclamation  District  No.  3 
y.  Goldman,  65  Oal.  636.) 

276.  The  commissioners  appointed  under 
section  3466  of  the  Political  tkxle  have  no 
power  to  levy  an  assessment  which  does  not 
cover  all  the  land  in  the  reclamation  district. 
(Levee  District  No.  1  y.  Huber,  67  Oal.  41.) 
Cited  62  Oal.  647. 

277/  The  act  of  March  30,  1874  (Stats.  1878- 
74,  p.  867),  under  which  swamp  land  district 
No.  160,  was  organized,  showing  that  the 
district  is  entirely  within  the  boundaries  of 
Yolo  county ;  the  board  of  supervisors  of  that 
county  is  the  proper  tribunal  to  which  report 
should  be  made,  although  they  did  not  form 
the  corporation ;  and  in  an  action  upon  an  as- 
sessment thereunder  the  order  of  the  board  of 
supervisors  of  that  county  appointing  com- 
missioners is  admissible  as  evidence.  (Swamp 
Land  District  No.  160  v.  Silver,  96  Oal.  61.) 


D.  Actions  on ;  Parties ;  Pleadings ;  Joinder 
of  Actions ;  Summons ;  Action,  When 
Barred. 

278.  Such  action  should  be  brought  in  the 
name  of  the  swamp  land  district.  (People  v. 
Haggin,  67Gal.  579.) 

Cited  66  CaU  67-69;  67  Oal.  602. 

279.  A  reclamation  district,  as  the  real 
party  in  interest,  may  sue  in  its  own  name  to 
recover  delinquent  assessments  for  the  recla- 
mation of  swamp  lands.  (Reclamation  Dis* 
trictNo.  S  T.  Parvin,  67  Cal.  501.) 

2S0.  An  action  to  recover  an  assessment 
levied  for  reclamation  purposes  in  a  swamp 
land  district,  organized  under  the  act  of 
March  28,  1868,  may  be  prosecuted  in  the 
name  of  the  people  of  the  state.  (People  t. 
Hagar,  52  Gal.  171.) 
Cited  66  Cal.  67,  58;  67  Gal.  602. 

281.  In  an  action  to  enforce  an  assessment 
for  tba  reclamation  of  swamp  lands,  the  rec- 
lamation district  is  the  real  party  in  interest ; 
and  where  the  action  is  brought  in  the  name 
of  the  district,  a  judgment  in  its  favor,  if 
otherwise  valid,  will  not  be  reversed  on  the 
ground  that  the  action  should  have  been 
brought  in  the  name  of  the  people  of  the  state. 
(Reclamation  District  No.  108  v.  Hagar,  66 
Cal.  54.) 

Cited  67  OaL  602. 

282.  Objection  that  such  action  is  brought 
in  the  name  of  the  people  can  be  raised  upon 
a  demurrer  to  the  complaint,  on  the  ground 
that  it  does  not  state  a  cause  of  action.  (Peo- 
ple v.  Haggin,  67  Cal.  679.) 

C»ted  66  GaL  636. 

283.  Objection  that  it  does  not  appear  from 
complaint  that  plaintiff  was  ever  duly  created 
a  swamp  and  overflowed  land  district,  goes  to 
the  legal  capacity  of  the  plaintiff  to  sue,  and 
not  to  the  sufficiency  of  the  facts  stated  to 
constitute  a  cause  of  action.  (Swamp  and 
Overflowed  Land  District  No.  110  v.  Feck,  60 
Cal.  403.) 

284.  If  several  tracts  of  swamp  land  of  the 
same  owner  be  separately  assessed  under 
one  assessment,  the  assessments  on  the  sev- 
eral tracts  may  be  recovered  in  one  action. 
(People  V.  Hagar,  62  Cal.  171.) 
Cit^76CaL583. 

285.  Two  assessments  for  reclamation  pur- 
poses in  a  swamp  land  district,  made  on  the 
same  land  at  different  times,  may  be  recovered 
in  the  same  action.  (Swamp  and  Overflowed 
Land  District  No.  110  v.  Feck,  60  Cal.  403.) 

286.  In  an  action  to  enforce  an  assessment 
upon  lands  in  a  reclamation  district,  any  per- 
son claiming  an  interest  in  the  lands  may  ap- 
pear and  answer  within  forty  days  after  the 
publication  of  summons  and  posting,  as  pro- 
vided in  section  S466  of  the  Political  Code. 
(Reclamation  District  No.  104  v.  Ooghill,  66 
Oal.  607.) 

287.  A  complaint  in  an  action  to  recover  an 
assessment  upon  a  swamp  land  district  stated 
that  the  petition  for  the  formation  of  the  dis- 
trict was  published  for  four  weeks  ending 
with  February  26th,  and  that  on  the  2nd  day  ol 
May  thereafter,  at  the  next  meeting  of  the 
board  of  supervisors,  the  board  made  an  order 
approving  tne  petition,  which  order  was  signed 
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by  the  pieadent  and  attested  by  the  clerk. 
Held,  ttutt  the  complaint  was  insufficient  in 
not  showing  that  the  publication  was  made 
for  four  weeks  next  preceding  the  hearing, 
and  in  not  showing  that  the  board  noted  its 
approval  on  the  petition.  (People  T.  Haggin, 
67  Gal.  679.) 
Distinguished  64  Cal.  210. 

288.  In  an  action  on  an  assessment  for  rec- 
lamation purposes,  it  may  be,  and  probably  is, 
true  that  the  court  below  has  no  power  to 
change  the  assessment,  but  of  this  the  defend- 
ant cannot  complain,  since  the  court  has  the 

£>wer  to  declare  the  assessment  invalid  in  so 
r  as  it  purports  to  create  a  charge  against 
his  land.  (Eeclamation  District  No.  108  v. 
Evans,  61  Oal.  104.) 

289.  An  assessment  for  the  reclamation  of 
swamp  and  overflowed  lands  is  a  liability  cre- 
ated by  statute,  within  the  meaning  of  subdi- 
vision 1,  section  388,  of  the  Code  of  Civil 
Procedure,  and  an  action  to  enforce  it  is 
barred  if  not  commenced  within  three  years 
after  the  cause  of  action  accmed.  (People  t. 
Hulbert,  71  Oal.  72.) 

E.  Validity;  Evidence. 

290.  In  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  that  the  commis- 
sioners, in  viewing  the  land  and  making  the 
assessment,  conformed  to  the  requirements  of 
section  3466  of  the  Political  Code,  (Swamp 
Land  Reclamation  District  No.  407  v.  Wilcox, 
75  Cal.  443.) 

291.  Under  section  3469  of  the  Political 
Ckxle,  as  amended  March  30,  1874,  providing 
for  an  assessment  for  work  upon  a  reclama- 
tion district,  there  is  no  necessity  for  a  state- 
ment by  the  trustees  of  the  district  as  to  what 
work  has  been  done,  unless  the  assessment  is 
to  be  for  work  already  done,  in  whole  or  in 
part ;  and  an  assessment  levied  under  sach  act 
lor  work  to  be  done  is  not  invalid  because  the 
trustees  fail  to  specify  the  work  already  done. 
(Swamp  Land  District  No.  150  v.  Silver,  98 
Cal.  51.) 

292.  Such  assessment  is  not  rendered  in- 
valid because  it  includes  incidental  expenses 
and  a  sum  required  for  the  purpose  of  erect- 
ing and  maintaining  a  pump.  (Swamp  Land 
District  No.  160  v.  Silver,  98  Cal.  67.) 

293.  The  failure  to  place  a  dollar-mark  be- 
fore the  figures  intended  to  designate  the 
amount  of  the  charges  assessed  agamst  a  par- 
ticular person  is  not  fatal  to  the  assessment 
against  him,  when  it  appears  from  the  record 
that  such  assessment  was  only  one  of  a  num- 
ber of  others  contained  in  the  list,  and  that 
in  a  number  of  cases  there  was  a  dollar- 
mark  preceding  the  figures  in  columns  headed 
with  the  words  "amount  of  charges  assessed." 
(Swamp  Land  Reclamation  District  No.  407  v. 
Wilcox,  76  Cal.  443.) 

Attacking  report  collaterally  in  action.  See 
ante,  270, 271. 

Assessment  levied  under  code  in  district 
formed  before.    See  ante,  XVII,  8,  k,  A. 

Validity  of  assessment.    See  ante,  227. 

294.  Conceding  that  the  assessment-roll  of 
a  swamp  land  district,  when  properly  certified 
by  the  commissioners,  becomes  an  official  rec- 
ord within  the  meaning  of  sections  1920  and 


1928  of  the  Code  of  Civil  Procedure,  and  evi- 
dence of  all  the  facts  recited  in  it,  still  it  ia 
only  prima  facie  evidence,  and  may  be  con- 
tradicted by  showing  that  the  asseesmenta 
were  arbitrarily  made  without  reference  to 
the  proportionate  benefits  to  be  derived  to 
each  piece  of  land  assessed  by  reason  of  the 
proposed  work.  (Swamp  Land  District  No.  907 
V.  (Jwynn,  70  Cal.  666.) 

295.  In  an  action  to  enforce  the  payment  of 
a  swamp  land  assessment  the  reconi  as  en- 
tered in  the  minute-book  of  the  board  of 
supervisors  of  the  order  of  the  board  appoint- 
ing commissioners  to  view  the  land  and  make 
the  assessment  is  prima  facie  evidence  of  the 
facts  stated  therein ;  and  where  the  record  as 
originally  entered  is  shown  to  have  contained 
a  clerical  error  it  may  be  altered  so  as  to  con- 
form to  the  order  as  actually  passed  by  the 
board,  and,  as  bo  altered,  is  admissible  in  evi- 
dence. (Swamp  Land  Reclamation  District 
No.  407  V.  Wilcox,  76  Cal.  443.) 

296.  In  an  action  to  enforce  the  assessment 
the  court  will  not  admit  evidence  to  show 
whether  a  particular  parcel  of  land  was  in 
fact  benefited,  or  to  what  extent.  (Reclama- 
tion District  No.  108  v.  Uagar,  66  Cal.  69.) 
Cited  79  Cal.  360;  88  Cal. Ii54. 

297.  In  a  collateral  proceeding  it  ia  not 
competent  to  prove  that  the  commissioners  of 
assessment  erred  in  judgment  in  determin- 
ing the  degree  of  benefit  which  the  several 
parcels  of  land  would  receive  from  the  re- 
clamation. In  the  absence  of  fraud  the  de- 
cision of  the  commissioners  is  conclusive  in  a 
collateral  action.  (People  v.  Hagar,  62  OaL 
171.) 

Cited  71  Cal.  208;  87  Cal.  42,  45. 

Order  appointic^  commissioners  as  evi- 
dence.   See  ante,  277. 

Validity  of  organization  cannot  be  attacked 
in  action  on.    Me  ante,  XVII,  3,  d. 

Order  annulling  assessment.  See  Certiorari, 
120. 

F.  Payment;  Interest;  Counsel  Fees. 

298.  The  defendants  tendered  in  payment 
of  the  assessment  a  warrant  of  the  district  for 
a  larger  sum  than  the  amount  of  the  assess- 
ment. The  warrant  was  owned  by  a  third 
I>erson,  and  was  tendered  only  for  the  purpose 
of  having  the  assessment  indorsed  thereon,  and 
was  nut  intended  to  be  given  up  and  canceled. 
Held,  that  the  tender  was  not  a  satisfaction 
of  the  assessment  nnder  section  3465  of  the 
Political  Code.  (Swamp Land  District  No.  307 
V.  Gwynn,  70  Cal.  566.) 

299.  It  is  not  error  to  make  an  assessment 
in  a  swamp  land  district  payable  in  gold  coin. 
(People  V.  Hagar,  62  Oal.  171.) 

800.  An  assessment  on  swamp  lan(^,  for 
the  purpose  of  reclaiming  the  same,  nnder 
the  act  of  1868,  may  be  enforced  by  a  lien  on 
the  land,  and  may  be  made  payable  in  gold 
coin  of  the  United  States.  (People  T.  Hagar, 
62  CaL  171.) 

SOI.  An  assessment  may  be  made  payable 
in  gold  coin,  and  interest  maj  be  collected 
thereon.  (Reclamation  District  No.  108  v. 
Hagar,  66  Oal.  64.) 

302.  In  enforcing  the  lien  of  an  assessment 
on  swamp  land,  for  reclaiming   the  same. 
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under  the  act  of  1868,  the  coart  cannot  award 
intercBt  on  the  delinquent  asseasment.  (Peo- 
ple T.  Hoe^,  62  Gal.  171.) 

SOS.  Tinder  the  act  of  March  28, 1868,  a  de- 
linquent swamp  land  aasessment  doee  not 
bear  interest.    (People  v.  Hagar,  62  Cal.  171.) 

804.  It  is  competent  for  the  tmsteee  of  a 
reclamation  district  to  appropriate  a  portion 
of  the  fond  arising  from  an  assessment  to  the 
payment  of  special  counsel  employed  to  en- 
force its  collection.  (Reclamation  District 
No.  108  V.  Hagar,  66  Cal.  64.) 

Asseesment,  fees  of  district  attorney  prose- 
cuting suits  for.     See  District  Attorneys,  6. 

Assessment  ia  paid  into  county  treasury. 
See  ante,  241. 

1.  Additional  Assessments. 

505.  Where  original  asseesment  proves  in- 
adequate, an  additional  assessment  may  be 
made.  (Reclamation  IMstrict  No.  108  t. 
Hagar,  66  Oal.  64.) 

506.  If  an  assessment  is  levied  on  the 
swamp  land  of  a  district  for  the  porpoee  of 
reclaiming  it  accordine  to  the  plan  presented 
by  the  trustees,  and  the  work  is  performed, 
and  the  asseasment  is  insufficient  to  pay  for 
the  same,  a  new  assessment  may  be  made, 
under  the  act  of  March  30, 1874,  to  pay  the 
deficiency  due  on  the  work  already  done. 
(Hagar  t.  Board  of  Supervisors  ol  Yolo 
County,  61  Cal.  474.) 

Diatinguisbed  64  Cal.  209. 

307.  The  reclamation  district  b^g  aitaated 
wholly  in  Sacramento  county,  held,  that  the 
estimates  for  an  additional  assessment  as 
autiiorized  by  the  act  of  1868  were  properly 
presented  to  the  board  of  supervisors  of  that 
county.  (Reclamation  Distinct  No.  8  t«  Gold- 
man, 66  Oal.  636.) 

SWITCHES. 

See  Railroads,  X,  4,  b. 

TAiLnres. 

See  llinea  and  Mining,  XI,  9. 

TAN. 

Gaming  at.    See  Oriminal  Law,  1606-74. 

TARIFF. 

See  Collector  of  the  Port. 

TAXATION. 
I.  DeflnlttOB  ani  Nature  otf  IHstlBe- 

tten  Between  ani  Aaseasment. 
n.  Power  of  Taxation;  Uniformity  and 

Eqaallty  of. 
m.  Statatea  Belatiny  to. 

1.  ConttitutiontUUy  of, 

2.  Construction  of , 
IT.  Wlut  Sabjeet  to. 

1.  General  Rule  that  All  Property  U 

Subject  to. 

2.  Oeeupationt. 

8.  Minirig  Clainu  and  Flumes. 
4.  Oromng  Cropt, 


6.  Land*  and  Interette  Therein;  Agrir 

cultural  Land*  in  City. 
A,  National  or  Samngt  Bank*;  Capt- 
tal  or  Stock  of  Corporation*. 

7.  Money  in  Bank  or  With  County 

Treiuurer. 

8.  DebU,  Credits,  Cho$e$  in  Action,  or 

Mortgagee. 

9.  Bonds. 

10.  Frattchises. 

11.  Property  of  Railroad  Other  than 

its  Franchise, 

12.  Vessels. 

18.  Property  of  Nonresidents. 

14.  Consigned  Goods. 

16.  Public  Property;  Herein  of  Leant 

of  Public  Property. 
16.  Exemption  of  Property. 

T.  Asseasment  of  Property* 

1.  Nature  of. 

2.  LegisUUtve  Control  of  Mode;  Blatt 

vie  Must  be  Strictly  Followed; 
Presumption  in  Favor  of. 

8.  Statements. 

4.  Necessity  of;  Copying  Former  As- 
sessment. 

6.  Timeof;  Fiscal  Year. 

6.  By  Whom  to  be  Made. 

7.  Where  to  be  Assessed. 

8.  Description  of  Property. 

9.  To  Whom  Assessea. 

10.  Partnership  Property  or  Properly 

Held  in  Common. 

11.  Valuation  of  Property . 

12.  Property  BwAeet  to  Morbfoge;  Af 

sessment  of  Satisfied  Mortgage. 
18.  Railroads,  Assessment  of. 

14.  Arbitrary  Assessment;  Modification 

of  Assessment. 

15.  iVopcrty  Escaping  Taxation. 

16.  Origituu  cmd  Duplieirie  Assessment' 

roU;  Book  Containing  Original 
Assessment. 

TI»  Boards  of  Eqaallntion. 

1.  Creation  of. 

2.  Power  to  Fix  Rate  of  Taxation. 

8.  Increasing  and  Lmoering  Assess- 
ment; New  Assessment, 

4.  Adding^  or  Striking  Out  Property; 

Ma&ng  Original  Valuation. 
6.  Egualitalion  of  Money,  Mortgages 
or  Frarichises. 

6.  Procedure  on  Egualizing  Assess- 

ments. 

7.  Order  on.  Conclusiveness  of;  Pit- 

sumption  in  Favor  of  Acts  of 
Board. 

yn.  Levy  of  Tax;  Bate. 
Tm.  Talldlty  of. 

1.  Equality  and  Uniformity  of. 

2.  Tax  Levied  Under  Repealed  Stat- 

ute, or  Where  Statute  Invalid. 

5.  Double  Taxation. 

4.  Tax  Partly  Void;  Effect  of  Omis- 
sion to  Assess. 

6.  Legalizing  Invalid  Assessments. 

IX.  Iden  of  Tax;  Tax  as  Clond  on  Title. 
X.  Bemlsaion  or  Cancellation  of  Tax. 
XI.  Payment  of  Tax. 

1.  Who  Liable  for;  Payment  by  Mor^ 
gagor. 
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2.  SegvkUion  of;  in  What  Payable; 

Where    Payable;    Evidence   of 

Payment. 
8.  Under  Protest;  Recovery  of  Money 

Paid  for  Tax. 
4.  Mietaie  in  Payment. 

XII.  BellnqseHt  Taxes. 

1.  7S.m^  of  Delinqueney, 

2.  Puhlication  and  Prtnting  of  Delinr 

qitent  Tax  Liet. 
8.  Duly  of  Auditor  to  Enter  on  Next 

Atieument-rolL 
4.  CoUeetion  of. 

B.  Discretion  of  Aaseesor;   Dae 

Process  of  Law. 
b.  Remedies   for:   Statute   Pie- 
scribing  Mode  of. 
c  Who  Majr  Sue  for  or  Oollect. 

d.  Jurisdiction  Over  Actions. 

e.  Time  to  Bring  Action ;  Action 

When  Barred. 

f.  Pleadings  in  Actions  for. 

g.  Parties;  Action  Against  Ex- 

ecutor. 
h.  Summons ;  Service  oL 
i.  Evidence  and  Presumptions. 
j.  Judgments  and  Findings  in; 

Appeal  From. 
k.  Costs  in. 

L  Interest  and  Percentage, 
m.  Payment  into  Treasury. 
8.  8aU. 

a.  Nature  of. 

b.  Power  to  Sell ;  Enjoining  Sale. 

c.  Undivided,    Interest;    Desig- 

nating    Property:     Selling 
Smallest  Possible  Portion. 

d.  Wbo  May  Purchase. 

e.  Validity  of. 

A.  Sale  Under  Local  Statute. 

B.  Autborited      Assessment; 

InsuflBcient  Description. 

C.  Land  Sold  Must  be  I^ble. 

D.  Sales  in  Aggregate;  in  Ex- 

cessive Amount. 

£.  Sale  Under  Erroneous  Judg- 
ment, or  Tax  Partly  Void. 

F.  Refunding  Money  Paid -on 
Void  Sale. 

O.  Validating  Void  Sales. 

f.  Title  and  Rights  of  Purchaser. 

A.  Caveat  Emptor. 

B.  Priority  of. 

0.  Irr^p^arities,  How  Affect. 

D.  Rente  and  Profits. 

E.  Purchaser  or  One  Acquir- 

ing Title  from  Purchaser, 
When  a  Trustee. 

F.  Pleading  Tax  Title. 

f.  Certificates  of  Sale. 
.  Return  of  Sale. 
L  Redemption. 
zm.  Seeds. 

1.  Law  Miut  be  Strictly  Complied 

With;  PreeumptioTu;  Bepeai  of 
StatuU. 

2.  By  Whom  ExeciUed. 

8.  Notice  of  Application  for  Deed, 
4.  Form  of  and  Recitalt  in. 
6.  Description  in. 

8.  Effect  and  Conclusiveness  of;  Dud 
as  Evidence. 


7.  Validity  of;  Canceling;  Aiding  hy 
Proof. 

XIT.  FoU  Taxes. 
XT.  Bridge  aad  Boad  Tax. 
XVL  School  Tax. 

XTII.  Assessors,  Tax-eolieetors,  or  Sher« 
lib  Acting  as  Tax-collectors. 
See  Internal  Revenue. 

Licenses.    See  Licenses,  II. 

Placerville,  collection  of  taxes  in.  See 
Placerville. 

San  Francisoo,  taxation  in.  See  San  Fran- 
dsoo,  VIU. 

Sacnunento,  taxation  in.  See  Sacramento, 
14, 15. 

San  Diego,  what  property  subject  to  city 
tax.    See  San  Diego. 

Interest  tax  fund  ot  San  Diego.  See  San 
Diego,  6. 

Failure  to  pay  taxes  as  evidence  of  abandon- 
ment.   See  Abandonment,  14. 

Provision  as  to  in  constitution  is  self-exe- 
cuting.   See  Constitutional  Law,  70. 

Action  to  enforce  lien,  lis  pendens  in.  See 
Lis  Pendens,  20. 

Assessment-roll,  juror,  whether  most  be  on. 
See  Jury  and  Jurors,  V,  3. 

Appellate  jurisdiction  in  cases  involving 
validity  of.    See  Appeals,  1, 3,  g. 

I.  Definition  and  Natnre  of;  Mstinetlon 
Between  and  Assessment. 

1.  Taxes  are  charges,  imposed  by  or  onda 
the  authority  of  the  legislature,  upon  persona 
or  property  subject  to  its  iurisdiction.  (Peo- 
ple V.  McCieery,  34  OaL  432.) 

Cited  71  Cal.  73. 

2.  Tax  is  a  charge  upon  persons  or  property 
to  raise  money  for  public  purposes.  (Perry 
V.  Washburn,  20  Cal.  318.J 

Cited  96  Cal.  638. 

3.  The  power  of  "taxation"  is  a  power 
which  the  legislature  takes  from  the  law  of 
its  creation  to  impose  taxes  upon  the  prop- 
Mty  of  tiie  citisena  for  the  support  ot  the 
government.  (Taylor  v.  Palmer,  31  Cal.  240.) 
Cited  46  Cal.  656. 

4.  A  tax  is  a  personal  debt,  or  in  the  nature 
of  a  personal  debt  due  from  the  property 
holder,  and  not  a  mere  charge  upon  the  prop- 
erty created  by  and  depending  upon  the  regu- 
larity of  the  proceedmgs  given  by  statute: 
and  the  legislature  may  prescribe  a  mode  of 
correcting  an  informal  assessment.  (People 
V.  Seymour,  16  Cal.  332.) 

Cited  18  Cal.  403;  20  Cal.  351;  23  Cal.  116; 
89  Cal.  116;  62  Cal.  646;  71  Cal.  246;  14 
Nev.  250;  21  Nev.  264. 

5.  A  tax  is  a  debt  within  the  meaning  of 
section  82  of  the  Consolidation  Act.  Thorn- 
ton, J.,  concurring.  (San  Francisoo  das  Co., 
V.  Brickwedel,  62  Cal.  641.) 

6.  Tax  is  not  founded  upon  contract,  and 
does  not  establish  relation  of  debtor  and  cred- 
itor between  the  taxpayer  and  state.  (Perry 
V.  Washburn,  20  Cal.  318.) 

7.  The  authority  to  compel  local  improve- 
ments, at  the  expense  of  those  to  be  immedi- 
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atelj  benefited,  is  not  Uxfttlon.    (Hagar  t. 
BaperriBora  of  Yolo  Ckmnty,  47  CaL  222.) 
Cited  66  OaU  67. 

8.  The  fact  that  a  statute  deeijpiatea  as  a 
"tax"  that  which  in  its  elements  is  an 
"  assessment,"  does  not  make  it  a  "  tax." 
The  question  whether  it  is  a  "tax"  or 
"  assessment "  must  be  decided  by  the  nature 
of  the  imposition.  (People  ex  reL  Doyle  T. 
Austin,  47  Oal.  863.) 

9.  The  words  "taxation"  and  "assess- 
ment," as  used  in  the  constitution  of  this 
state,  do  not  have  the  same  signification. 
(Taylor  t.  Palmer,  31  Cal.  240.) 

ated  38  Cal.  477;  40  Cal.  614. 

10.  The  words  "  Uxation"  and  "  taxed,"  in 
section  IS  of  article  XI  of  the  constitution,  re- 
late to  such  general  taxes  upon  all  property 
as  are  levied  to  defray  the  ordinary  expenses 
of  the  state,  county,  town,  and  municipal 
governments,  and  not  to  assessments  levied 
on  the  lots  fronting  on  a  street  in  a  city  to  pay 
the  expenses  of  their  improvements.  (Emery 
y.  San  Francisco  Gas  Co.,  28  Cal.  345.) 
Cited  S2  Cal.  279;  47  Cal.  234;  61  Cal.  501; 

92  Cal.  826;  17  Col.  209,  et  seq.;  1  S.  Dak. 
64. 

11.  A  tax  for  local  improvement  levied 
upon  the  property  within  a  district  created 
by  an  act  of  the  legislature  is  not  an  assess- 
ment within  the  meaning  of  that  term  as 
employed  in  article  XI,  section  18,  of  the  con- 
stitution.   (Smith  V.  Farrelly,  62  Cal.  77.) 

Distinction  between  tax  and  assessment. 
See  poet,  XY. 

Irrigation  assessment  is  not  a  tax.  See  Irri- 
gation Districts,  56. 

Percentage  allowed  ganger  is  not  a  tax.  See 
Gauger  of  the  Port,  2. 

Toll  on  logs  floated  from  another  state.  See 
Constitutional  Law,  31. 

License  is  a  tax.    See  Licenses.  II,  1. 

Tax  and  not  assessment,  wnat  is.  See 
Swamp  and  Overflowed  Lands,  183. 

Assessment,  what  is  and  not  a  tax.  See 
Streets,  105. 

Assessment  for  street  improvement,  whether 
a  tax.    See  Streets,  XVI,  2. 

Questions  of  taxation  are  questions  of  law. 
See  Injunctions,  212. 

Proceedings  are  in  invitum.  See  Idem 
Sonans,  5. 

II.  Power  of  TaxfttioB}  Unlfomilty  aii4 
Eqoality  of. 

12.  Power  of  taxation  is  a  necessary  inci- 
dent to  sovereignty,  and  under  our  system  of 
government  it  pertains  to  the  legislative  de- 
partment. A  tax  must  have  its  origin  in  a 
taw  enacted  for  that  purpose.  (People  v.  Mo- 
Creery,  34  Cal.  432.) 

Cited  47  Cal.  664. 

18.  The  power  of  taxation  is  authorised  for 
the  benefit  of  the  taxpaver,  and  taxation  can- 
not be  justiy  compellea  for  an  object  or  for 
the  benefit  of  a  class  in  which  the  taxpayer 
is  directiy  excluded  from  participating. 
(Hughes  T.  Ewing,  93  Cal.  414.) 

14.  The  taxing  power,  whether  it  be  as- 
serted in  the  form  of  general  taxation  or  of 
local  assessment,  cannot  be  upheld  when  the 


purpose  in  view  can  be  judicially  seen  to  bo 
other  than  public.  (Matter  of  Market  Street^ 
49CaL646.) 

16.  The  l^islature  has  no  power  to  impose 
taxes  for  the  benefit  of  individuals  connected 
with  a  private  enterprise,  even  though  the 
private  enterprise  might  benefit  the  local 
public  in  a  remote  or  collateral  way.  (People 
T.  Parks,  68  Cal.  624.) 
Cited  02  Cal.  309. 

16.  The  same  kind  of  "public  use"  which 
will  authorise  the  taking  of  irivate  property 
in  aid  of  a  particular  railroad,  in  the  exercise 
of  the  ix>wer  of  eminent  domain,  will  support 
the  laying  of  a  tax  in  aid  of  the  same  road 
under  the  taxing  power.  (Stockton  etc  B.  R. 
Co.  T.  City  of  Stockton,  41  Oal.  147.) 

17.  The  legislature  may,  in  strict  conform- 
ity with  its  constitational  powers  and  duties, 
recognize  a  moral  obligation  as  the  sole  l»sis 
for  the  imposition  of  taxes.  (Seals  v.  Ama- 
dor County,  36  Oal.  624.) 

18.  Where,  by  a  prior  statute  for  the  ascer- 
tainment of  a  debt  due  from  one  oountv  to 
another,  and  to  provide  for  its  payment  by  a 
tax  which  was  thereby  imposed,  without  al- 
lowing or  making  provision  for  the  payment 
of  interest  thereon,  under  whidi  enactment 
the  debt  was  fully  paid,  it  is  competent  for 
the  legislature,  by  subsequent  enactment,  to 
provide  for  the  payment  of  interest  on  such 
debt  by  the  imposition  of  a  further  tax  for 
that  purpose.  (Beals  v.  Amador  County,  36 
Cal.  624.) 

10.  Where,  in  such  case,  said  debt  bad  been 
assigned  to  and  was  exclusively  owned  by  a 
private  individual  before  said  past  enactment, 
the  tax  thereby  imposed  was  no  less  tor  that 
reason  for  a  public  oenefit.  (Beals  v.  Ama- 
dor Ck>unty,  86  Cal.  624.) 

20.  The  principle  upon  which  taxation  is  to 
be  imxx)8ea  by  the  state  government  is  point- 
ed out  by  the  constitution ;  but  the  extent  to 
which  it  may  be  carried  is  left  unlimited,  ex- 
cept by  legislative  discretion.  (Stockton  etc. 
R.  B.  Co.  V.  City  of  Stockton,  41  Cal.  149.) 
'  21.  The  powers  of  taxation  and  appropri- 
ation are  limited  by  the  eighth  article  of  the 
constitution,  and  cannot  be  extended  to  debts 
contracted  in  violation  thereof.  (Nougues  v. 
Douglass,  7  Cal.  66.) 
Cited  72  CaL  473. 

22.  Limitations  by  Congress  upon  the  right 
of  a  state  to  tax  its  citisens  are  to  be  strictiy 
construed.  (People  ex  reL  McOullough  v. 
Shearer,  80  Cal.  646.) 

23.  The  power  of  taxation  was  given  to  the 
legislature  without  limit,  for  all  purposes 
allowed  by  the  constitution.  (Nougues  v. 
Douglass,  7  Cal.  66.) 

24.  The  power  of  apportionment,  with  the 

K>wer  of  taxation,  is  exclusively  in  the  legis- 
ture.  The  constitution  contains  no  in- 
hibition to  the  tax,  and  prescribes  no  rule  of 
apportionment.  (Burnett  v.  Sacramento  City, 

Cited  i  S.*Dak.  67. 

26.  The  l^Blature  has  the  power  of  taxa- 
tion without  restriction  as  to  mode  or  lim- 
itation as  to  time ;  and  if,  from  accident  or 
oversight,  or  remissness  on  the  part  of  the  tax- 
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payer,  the  time  for  pajrment  has  pasaed,  or 
the  mere  mode  of  chargme  him  has  not  been 
followed  bv  the  officers,  Uie  legislature  may 
still  compel  him  to  pay.  (People  t.  Seymour, 
16  Cal.  332.) 
Cited  23  Cal.  58. 

20.  The  power  of  the  legislature  in  matters 
of  taxation  is  unlimited,  except  as  restricted 
by  constitutional  provisions,  and  extends  to 
the  providing  of  assessments  for  local  im- 
provements, upon  any  basis  of  apportionment 
which  the  legislature  may  select;  and  the 
apportionment  does  not  depend  upon  the  fact 
of  any  special  local  benefit  to  the  taxpayer. 
(Matter  of  Bonds  of  Madera  Irrigation  Dis- 
trict, 92  Oal.  296.) 

27.  The  power  of  the  legislature  over  the 
whole  subject  of  taxation,  indudine  the  prop- 
erty to  be  charged,  the  amount  of  the  tax,  the 
mode  of  levying,  assessing,  and  collecting  it, 
etc.,  is  as  ample  as  over  any  other  matter  that 
ia  a  proper  subject  of  legislative  action.  The 
provisions  of  section  18,  article  XI,  of  the  con- 
Btitntion  are  limitations,  and  not  grants  of 
power;  but  as  limitations,  are,  according  to 
their  terms,  mandatoiy  upon  the  legislature. 
(People  V.  McOreery,  84  ()al.  482.) 
Cited  41  Cal.  630;  46  Cal.  616;  2  Mont.  679; 

4  Nev.  200;  12  Nev.  270;  distinguished  61 

Cal.  86. 

26.  Although  the  legislature  cannot  directly 
impose  taxes  upon  counties  or  other  public 
cor{>orationB,  it  has  authority  to  vest  the 
power  of  taxation  in  them  by  general  laws, 
and  such  corporations  have  no  power  to  im- 
pose taxes  other  than  that  granted  b^  the 
legislature,  and  its  exercise  must  be  within 
the  limits,  and  in  the  manner  so  conferred. 
(Hughes  V.  Ewing,  93  Cal.  414.) 

29.  By  the  constitution  of  California  the 
legislative  department  of  the  government  is 
vested  with  tne  power  of  taxation,  and  the 
authority  to  determine  the  objects  for  which 
the  taxing  power  shall  be  exercised,  and  to 
appropriate  the  moneys  thus  raised  to  such 
ODjects ;  and  there  is  no  restriction  upon  this 
power  as  to  the  objects  to  which,  or  the  time 
for  which,  appropriations  may  be  made,  ex- 
cept that  "  no  appropriations  for  a  standing 
army  shall  be  for  a  longer  time  than  two 
years."  (People  ex  rel.  McCullough  v.  Pa- 
checo,  27  Cal.  176.) 
Cited  28  Cal.  866,  896;  30  Oal.  439. 

80.  The  legislature  can  impose  a  general 
tax  upon  all  the  property  of  the  state,  or  a 
local  tax  upon  the  property  of  particular  po- 
litical subdivisions,  as  counties,  cities,  and 
towns.  The  cases  in  which  its  power  shall 
be  exercised,  and  the  extent  to  which  the  tax- 
ation in  a  particular  instance  shall  be  carried, 
are  matters  exclusively  within  its  own  judg- 
ment, subject  to  the  qualifications  of  equality 
and  uniformity  in  the  assessment.  And,  ex- 
cept as  especially  restricted,  its  i>ower  of  ap- 
propriation of  the  monejB  raised  b  coextensive 
with  its  power  of  taxation.  It  may  appropri- 
ate them  to  claims  which  have  no  I^al  ohli- 
gation,  and  are  founded  only  in  justice.  The 
power  of  appropriation  which  the  l^slature 
can  exercise  over  the  revenues  of  the  state  for 
any  purpose,  which  it  may  regard  as  calcu- 
lated to  promote  the  public  good,  it  can  exer- 


cise over  the  revennea  of  a  county,  city,  or 
town,  for  any  purpose  connected  with  their 
present  or  past  condition,  except  as  such  reve- 
nues may,  by  the  law  creating  them,  be  de- 
voted to  special  purposes.  In  creating  the 
law  imposing  the  tax  it  can  prescribe  the  ob- 
jects to  which  the  monev  raised  shall  be 
applied.  It  is  only  for  tne  convenient  ad- 
ministration of  the  government  that  the  state 
is  divided  into  counties,  cities,  and  towns. 
(People  ex  rel.  Blanding  v.  Burr,  18  Cal.  343.) 
Cited  16  Oal.  846;  17  Cal.  31:  18  Cal.  631;  36 

Cal.  682;  41  CaL  630;  42  Cal.  460;  49  Cal. 

649;  2  Mont.  679. 

81.  The  legislature  has  a  right  to  authorise 
a  local  tax  for  the  purpose  of  internal  im- 
provements; it  may  authorize  the  local  au- 
thorities to  impose  the  tax;  this  authority 
may  be  ^ven  upon  petition  or  without  it,  or 
bj  or  without  a  saoroission  of  the  proposi- 
tion to  the  people,  and  it  is  not  essential  that 
the  improvement  should  be  within  or  confined 
to  the  locality  taxed,  and  a  subscription  for 
stock,  to  be  paid  for  b^  taxation,  is  a  valid 
contract  to  pay  it.  (Pattison  t.  Tuba  County, 
13  Cal.  176.) 

Cited  80  Oal.  487;  41  Cal.  201. 

82.  The  faet  that  the  le^Iature  has  once 
exercised  its  powers  in  limiting  the  extent  of 
taxation  in  municipal  corpOTatlons,  under  the 
thirt}[-8eventh  section  of  article  IV  of  the  con- 
stitution, does  not  prevent  the  legislature  from 
again  exercising  its  power  by  enlarging  the 
authority  to  tax.  (People  ex  rel.  BUmdmg  v. 
Burr,  18  Cal.  848.) 

38.  A  grant  of  mnnidnal  jorifldiction  over 
certain  limits  includes  all  the  powers  which 
the  municipal  corporation  is  given  by  its 
charter,  including  the  power  of  taxation. 
(Ci^  of  San  Diego  v.  Grannis,  77  CaL  611.) 

84.  The  authority  g^ven  by  the  constitution 
to  a  city  having  over  one  hundred  thousand 
inhabitants  to  frame  and  adopt  "  a  charter 
for  its  own  government,"  which  "  shall  be- 
come the  organic  law  thereof,"  authorises 
such  city  to  provide  in  its  charter  for  taxation 
for  municipal  purposes.  (Security  Savings 
Bank  and  Trust  Co.  v.  Hinton.  97  Clal.  214.) 
Cited  97  Oal.  821. 

36.  The  provision  in  section  12  of  article 
XI  of  the  constitution  that  the  legislature 
may,  by  general  laws,  vest  in  the  corporate 
authorities  of  municipal  corporations  the 
power  to  assess  and  collect  taxes  for  munici- 
pal purposes,  applies  fully  to  municipal  oor> 
porations  formed  under  general  laws,  but  does 
not  render  the  enactment  of  a  general  law 
necessary  to  empower  a  city  having  a  free- 
holder's charter  to  impose  taxes  for  municipal 
Surposes.  (Security  Savings  Bank  and  Trust 
0.  V.  Hinton,  97  Cal.  214.) 

86.  The  constitution,  in  prohibiting  the 
legislature  from  imposing  taxes  for  municipal 
purposes,  and  in  authorizing  cities  of  sufficient 
population  to  adopt  freeholders'  charters, 
which  the  l^islature  cannot  change  or  amend, 
vests  in  such  cities,  by  necessarv  implication, 
the  power  of  taxation,  which  is  essential  to 
municipal  existence.  The  constitution  fur- 
ther assumes  by  its  various  provisions  that 
all  municipalities,  however  chartered,  shall 
have  and  exercise  the  power  of  taxation.  (Se- 
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curity  Savings  Bank  and  Trust  Co.  t.  Hinton, 
97  Cal.  214.) 

37.  Under  section  12  of  article  XI  of  the 
constitution  the  whole  subject  of  county  and 
xuunicii»l  taxes  for  local  purposes  is  relesated 
to  the  corporate  authorities  thereof;  and  the 
l^islatnre  has  no  power  to  impose  any  tax 
whatever  within  those  territories  for  local 
purposes.  (City  and  County  of  San  Fran> 
Cisco  V.  Liverpool  etc  Ins.  Co.,  74  Cal.  113.) 

88.  The  only  restriction  imposed  upon  legis- 
lative discretion  in  the  matter  of  taxation  by 
our  constitution  is,  that  it  shall  be  equal  and 
nnifonn,  and  in  proportion  to  the  property, 
taxed.  This  ia  not  a  restriction  of  the  ab- 
Bolute  power  to  impose  taxation,  but  affects 
the  mode  of  its  exercise  only.  In  every  case 
where  the  legislative  act  impoeinj;  taxes  con- 
forms to  and  is  not  in  conflict  with  constitu- 
tional restrictions  it  ia  binding  and  obligatory, 
and  beyond  the  control  of  the  judicial  depart- 
ment of  the  state  government.  (Beals  v 
Amador  County,  36  Cal.  624.) 

Cited  41  Cal.  530;  51  Cal.  3fi;  2  Mont.  679. 

89.  Those  dauses  in  the  constitution  which 
provide  that  taxation  shall  be  equal  and  uni- 
form, and  prescribe  the  mode  of  assessment, 
and  the  omcer  by  whom  it  shall  be  made,  and 
that  all  property  shall  be  taxed,  have  no  ap- 
plication to  assessments  levied  for  local  im- 
provements. (Hagar  v.  Supervisors  of  Yolo 
Countv  47  CaL  222.)    Cited  92  Cal.  327. 

40.  Under  the  provisions  of  section  13,  ar- 
ticle XI,  of  the  constitution,  to  wit :  "  Ttaation 
shall  be  equal  and  uniform  throughout  the 
state,"  and  "all  property  in  this  state  shall 
be  taxed  in  proportion  to  its  value,  to  be  as- 
certained as  directed  bylaw,"  held  (1)  that 
Ir^  the  words  "  all  property  in  this  state,"  is 
meant  all  private  property,  or  all  property 
other  than  that  belonging  to  the  United 
States  or  this  state,  or  that  which  is  public 
property ;  (2)  that  the  words  "taxation  shall  be 
equal  and  uniform  throughout  the  state"  re- 
late to  taxation  of  property,  and  that  the 
legislature  luia  no  power  to  exempt  any  pri- 
vate property  in  this  state  from  taxation ;  and 
(8)  that  the  rate  of  taxation  on  property,  for 
state  purposes,  shall  be  uniform  throughout 
the  state.  (People  v.  Mc(3reery,  84  Cal.  432. ) 
Cited  36  Cal.  222;  87  Cal.  66,  678;  43  Cal. 

336,  594;  46  Cal.  492,  600;  47  Cal.  860;  61 
CaL  22;  64  Cal.  507;  66  Cal.  461,  462;  17 
Nev.  156;  23  Or.  341;  denied  61  Cal.  260. 

41.  A  tax  levied  on  the  property  of  a  given 
district,  to  pay  for  a  local  improvement,  which 
is  assessed  upon  the  parcels  of  property  in  the 
district,  in  proportion  to  the  benefits  each 
parcel  derives  from  the  work,  is  unconstitu- 
tional. Such  tax  must  be  levied  on  all  prop- 
OTty  acoorJing  to  its  value.  (People  t. 
Whyler,  41  Cal.  361.) 

Cited  46  Cal.  655 ;  47  Cal.  92. 

Tax  to  be  valid  must  be  equal  and  nniform. 
See  post,  VIII,  1. 

Uniformity,  tax  on  Chinese.  See  post,  43, 44. 

Rate,  power  in  fixing.    See  i>oet,  VII. 

Power  to  impose  for  public  improvement. 
See  institutional  Law,  321.  822. 

Power  of  appropriation  of  revenue,  court  of 
sessions  have.    See  Jurisdiction,  143, 144. 


Court  of  sessions  baa  power  of  taxation. 
See  Jurisdiction,  142. 

Inequality  of,  what  is  not.  See  Swamp 
and  Overflowed  Lands,  184. 

Placerville  cannot  levy  for  railroad.  See 
Placerville,  1. 

Tax  to  pay  void  debt.  See  Constitutional 
Law,  149. 

Extent  of  power  of  taxation.  See  Constitu- 
tional Law,  84. 

m.  StatatM  BeUtlnf  t*. 
/.  CoattHutioaalHy  of. 

42.  The  act  of  1866,  imposing  a  tax  of  fifty 
dollars  on  ever^  person  arriving  in  this  state 
by  sea,  who  is  incompetent  to  oecome  a  citi- 
zen, is  void.    (People  v.  Downer,  7  Cal.  169.) 

43.  The  Chinese  may  be  taxed  as  other  res- 
idents: but  they  cannot  be  set  apart  as  spe* 
dal  subjects  of  taxation,  and  be  compelled  to 
contribute  to  the  revenue  of  the  state  in  their 
character  of  foreigners.  (Lin  Sing  v.  Wash- 
bum,  20  Cal.  634.) 

44.  The  act  of  April  26. 1862,  entitled  An 
act  to  protect  free  white  labor  aigainst  compe- 
tition with  Chinese  coolie  labor,  and  discour- 
age the  immigration  of  the  Chinese  into  the 
state  of  California,"  is  in  violation  of  the  pro- 
vision of  the  constitution  of  the  United  States 
which  gives  Congress  the  power  to  regulate 
commerce  with  foreign  powers.  (lin  Smg  v. 
Washburn,  20  Cal.  634.) 

Cited  84  CaL  498. 

46.  Revenue  Act  of  Ma^y,  1863,  is  neither  in 
derogation  of  the  constitution  of  this  state 
nor  of  the  constitution  of  the  United  States. 
(People  V.  Coleman,  People  v.  Hussey,  4  CaL 
46.) 

46.  The  Revenue  Act  of  May,  1853,  does  not 
violate  that  clause  of  the  federal  constitution 
which  guarantees  to  the  citizens  of  each  state 
the  same  privileges  and  immunities  which 
they  are  entitied  to  in  their  own  state.  (Peo- 
ple \   Coleman,  People  v.  Hussey,  4  Cal.  46.) 

47.  The  Revenue  Act  of  May,  1853,  does  not 
violate  that  provision  of  the  state  constitution 
which  providea  that  all  laws  of  a  general  na- 
ture shall  be  uniform  in  tiieir  operation.  By 
a  uniform  operation,  it  was  intended  that 
laws  of  this  character  should,  as  near  as  pos- 
sible, aSect  persons  and  property  alike.  A 
perfectly  equal  tax  law  is  impossible,  from 
the  very  nature  of  the  subject.  (People  v. 
Oleman,  People  v  Hussey,  4  Cal.  46  ) 

48«  The  Revenue  Act  of  May,  1853,  does  not 
violate  that  provision  of  the  state  constitution 
which  provides  that  all  laws  of  a  general  na- 
ture shall  be  uniform  in  their  operation.  By 
a  uniform  operation,  it  was  intended  that 
laws  of  this  character  would,  as  near  as  pos- 
sible, afiect  peraons  and  property  alike.  A 
perfectly  equal  tax  law  la  impossible,  from 
the  very  nature  of  the  subject.  (People  v. 
Coleman,  People  ▼.  Hussey,  4  Cal.  46.) 

49.  That  part  of  the  law  which  provides 
(1)  that  all  goods,  wares,  etc.,  brought  into 
the  state,  from  any  other  state  or  foreign 
country,  to  l>e  sold  in  this  state,  owned  bv 
any  person  not  domiciled  in  the  state,  shall 
be  declared  consigned  goods;  and  (2)  that 
every  person  selling  such  consigned  goods 
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shall  be  taxed  sixty  cents  on  everv  one  hun- 
dred dollars'  worth  of  goods  so  sold  (such  tax 
to  be  paid  by  the  seller  of  the  goods,  he  hav- 
ing a  lien  for  the  same),  does  not  violate  thoee 
grovisions  of  the  constitution  of  the  United 
tates,  which  declare  (1)  that  Conferees  shall 
have  power  to  regulate  commerce  with  foreign 
nations  and  among  the  se'veral  states,  and 
with  the  Indian  tribes;  (2)  that  no  state 
shallj  without  the  consent  of  Oongiees,  levy 
any  impost  or  duties  on  imports  or  exports, 
except  what  may  be  abeolntely  necessary  for 
executing  its  inspection  laws.  (People t.  Cole- 
man, People  T.  Hnssey,  4  Cal.  46.) 

50.  The  provisions  of  the  Revenue  Act  of 
1863  and  1854,  authorizing  the  court  of  sessions 
to  assess  a  tax  for  county  purposes,  are  un- 
constitutional, and  the  assessments  made 
thereunder,  and  a  sabsequent  levy  upon  and 
sale  of  property,  in  the  enforcement  of  such 
assessment,  are  void.  (Hardenburgh  v.  Eidd, 
10  Oal.  402.) 

61.  The  act  of  the  legislature  of  April,  1858, 
amending  the  act  of  April,  1867,  "to  provide 
revenue  for  the  support  of  the  government  of 
this  state  from  a  tax  to  be  levied  and  collected 
from  foreign  and  inland  bills  and  other  mat- 
ters," so  liar  as  it  imposes  a  tax  upon  bills 
of  lading  for  the  transportation  of  gold  or  sil- 
ver from  any  point  in  this  state  to  any  point 
without  the  state,  is  in  conflict  wita  that 
clause  of  the  constitution  of  the  United  States 
which  declares  that  "  No  state  shall,  without 
the  consent  of  the  Congress  lay  any  imposts 
or  duties  on  Imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing  its 
inspection  laws";  and  hence  the  provisions 
of  the  original  act  of  1867  for  enforcing  the 
stamp  tex  must  be  restricted  in  their  applica- 
tion to  other  instrumento  than  such  bills  of 
lading.  (Brnmagim  v.  Tillinghast,  18  Oai. 
266.) 

Cited  38  Oal.  S40;  84  Cal.  408. 

62.  Act  of  I860,  authorizing  suit  to  be 
brought  for  unpaid  taxes  of  the  years  1868 
and  1859,  in  the  city  and  county  of  Sacra- 
mento, and  prohibiting  the  defendants  from 
setting  up  in  defense  any  informality  in  Uie 
levy  or  assessment  of  the  tax,  and  making 
duly  certified  copies  of  the  delinquent  tax  list, 
or  the  original  or  duplicate  assessment-rolls, 
evidence  of  the  delinquency  of  the  property 
assessed,  of  the  amount  of  taxes  due  and  un- 
paid, and  that  all  the  forms  of  law  in  relation 
to  the  levy  and  assessment  have  been  com- 
plied with,  is  constitutional.  (People  v.  Sey- 
mour, 16  Cal.  382.) 

63.  Such  a  law  making  the  assessment 
prima  facie  proof  merely  tSecte  the  remedy, 
and  is  not  therefore  liable  to  any  constitu- 
tional objection.  (People  v.  Seymour,  16  Cal. 
882.) 

64.  Nor  is  the  act  nnconstitutional  because 
it  compels  the  delinquent,  if  sued,  to  pay 
costs  and  percentage  by  way  of  attorney's 
fees,  in  addition  to  the  tax  assessed.  (People 
V  Seymour,  16  Oal.  832.) 

66.  Nor  is  it  any  constitutional  objection  to 
the  act  that  the  delinquent  tax  list  for  1869 
was  not  properly  publisned.  The  liability  to 
pay  the  tax  assessed  preceded  the  publication 
of  the  delinquent  list  and  suit,  under  the  act 


of  1860,  la  based  upon  that  liability.    (People 
V.  Seymour,  16  Cal.  332.) 

66.  Where  the  charter  of  the  city  of  Nevada 
antborised  the  trustees  therecrf  to  levy  and 
collect  annually  a  tax  on  all  property  in  the 
city  not  exceeding  one-half  of  (me  per  cent, 
and  the  legislature  subsequently,  in  1861 
(Stats.  1861,  p.  78),  passed  an  act  authorising 
the  trustees,  tor  the  purpose  of  constructing 
a  bridge  within  the  city  limits,  in  their  dis* 
creticm^  to  levy  and  collect  a  special  tax,  not 
exceeding  five-eighths  of  one  per  cent  on  the 
valuation  of  all  taxable  propwty  within  the 
city  as  fixed  by  the  assessment-roll  of  the  city 

'made  by  the  city  assessor  during  the  year 
1860,  the  trustees,  as  a  board  of  equalisation, 
to  have  i>ower,  on  due  notice,  to  add  to  or 
modify  said  roll,  held,  that  the  act  is  consti- 
tutional ;  that  it  is  a  mere  amendment  to  the 
city  charter,  and  does  not  transfer  l^slative 
powers  to  the  trustees;  that  the  legislature 
had  the  same  power  to  amend  the  charter  as 
to  make  it ;  the  same  power  to  increase  the 
tax  as  to  limit  it;  the  same  power  to  author> 
ize  this  special  tax  as  a  general  tax.  (Kelsey 
V.  Trustees  of  Nevada,  18  Cal.  629.) 

67.  It  is  no  objection  to  such  act  that  the 
tax  is  to  be  apportioned  according  to  the 
assessment-roll  oi  1860;  that  our  constitution 
does  not  require  annual  assessments;  and 
that  property  may  be  taxed  for  several  years 
at  a  rate  based  upon  a  particular  valuation. 
(Kelsey  v.  Trustees  of  Nevada,  18  Cal.  629.) 

68.  If  any  individual  injustice  has  been 
done,  this  is  no  objection  to  the  whole  law, 
but,  at  most,  would  only  entitle  the  party  in- 
jured to  relitt.  (Kelsey  t.  Trustees  of  Nevada, 
18  OaL  629.) 

60.  The  act  entitled  "An  act  to  provide 
revenue  for  the  support  of  the  ^vernment 
of  this  state  from  a  tax  upon  foreign  and  in- 
land bills,  passengers,  insurance  companies, 
and  other  matters,"  passed  May  14, 1862,  baa 
no  reference  to  the  execution  of  the  inspection 
laws  of  this  state,  and  is  not  in  the  nature  of 
a  police  regulation,  but  is  a  measure  designed 
for  revenue  purposes  only.  (People  v.  Bay 
mond,  84  Oal.  492.) 
Cited  42  Oal.  686;  61  Oal.  601. 

60.  The  stamps  which,  by  the  provisions 
of  the  act,  are  required  to  be  porcbased  from 
the  state,  are  to  be  regarded  in  no  other  light 
than  as  a  tax  on  the  contract  for  passage,  to 
be  paid  by  the  passenger.  Thisisaregubtion 
of  commerce,  within  the  meaning  of  section 
8,  article  I,  of  the  federal  constitution,  and  the 
act  is  unconstitutional  and  void.  (People  y. 
Raymond,  84  Cal.  492.) 

61.  Constitutionality  of  act  of  April  2, 1866, 
providing  for  assessmenta  on  interesta  in  min- 
ing claims,  not  discussed  or  decided.  (Bmn« 
dage  V.  Adams,  41  Oal.  610.) 

62.  The  act  of  the  legislature  of  Starch  16, 
1874,  entitled  "An  act  to  r^ulate  the  assess- 
ment of  migratory  herds  or  bands  of  livestock, 
and  to  provide  for  an  equitable  distribution 
of  the  taxes  derived  therefrom,"  is  nncon- 
stitutional. (People  ex  rel.  LcHig  v.  Town- 
send,  66  Cal.  633.) 

Arbitrary  assessment,  constitutionality  of 
statute  as  to.    See  post,  Y,  14. 
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AsseBsment,  vtattite  allowing  assessor  out 
of  district  to  make,  is  void.    See  post,  227. 

Assessment-roil,  constitutionality  of  statute 
alloving  property  to  be  added  to.  See  poet, 
414. 

Board  of  equalization,  constitutionality  of 
statute  creating.    See  poet,  VI,  1. 

Board  of  equalisation,  statute  giving  power 
to  raise  or  lower  assessments.  See  poet,  Vl,  8. 

Bridge  tax,  ordinance  levying  in  Nevada 
Citv,  validity  of.    See  post,  %6. 

Deduction  of  amount  of  indebtedness,  stat- 
Qte  allowing.    See  post,  844. 

Defective  assessments,  statute  caring.  See 
post,  VIII,  6. 

Exempting  property  from  taxation,  cousti- 
tutionahty  <»  statutes.    See  post,  IV,  16. 

Percentage  on  delinquent  tax,  constitution- 
ality of  law  adding.    See  post,  683. 

Biulroads  operated  in  more  than  one 
county,  statutes  relating  to  assessment  of. 
See  poet,  V,  13. 

Rate,  congtitutionality  of  statute  giving 
board  of  equalization  power  to  fix.  See  post, 
VI,  2. 

Remission  of  tax,  statute  authorising.  See 
post,  X. 

Reassessment  or  double  assessment  of  prop- 
erty escaping  taxation,  statute  as  to,  is  valid. 
See  post,  V,  16. 

Amendment  of  Political  Oode  relating  to 
revenue,  constitutionality.  See  0<ui8Utu- 
tional  Law,  240,  et  seq. 

2.  Cottttruetion  of. 

63.  It  was  the  intention  of  the  legislature 
in  adopting  the  codes  to  establish  one  revenue 
BTBtem,  which  should  be  applicable  alike  to 
all  the  counties.  (Mitchell  v.  Crosby,  46  CaL 
97.) 

64.  The  general  revenue  system  inrovided 
in  the  Political  Ckxie  applies  to  the  city  and 
county  of  San  Francisco.  (People  ex  rel.  At- 
torney (reneral  v.  Reis,  76  Cal.  269;  Savings 
and  Loan  Society  v.  Austin,  46  Cal.  415,  cited 
76CaU276.) 

65.  Section  8891  of  the  Political  Code,  which 
declares  that  the  provisions  of  the  code  with 
respect  to  revenue  must  be  construed  as  if 
p«8aed  on  the  last  day  of  the  session  of  1871- 
72,  has  the  effect  to  repeal  all  acts  passed  at 
the  session  of  1871-72,  concerning  revenue, 
except  acts  amendatory  of  or  carrying  into 
eSect  the  codes.  (Mitchell  v.  Crosby,  w  Cbl. 
97.) 

66.  The  Revenue  Act  of  May  17, 1861,  so  far 
as  its  operation  as  a  general  law  is  concerned, 
was  repealed  by  section  18  of  the  Political 
Code ;  but,  so  far  as  it  was  incorporated  into 
and  became  a  part  of  the  charter  of  the  city  of 
Sacramento,  it  was  continued  in  force,  (reo- 
ple  y.  Olunie,  70  Cal.  604.)  ' 

67.  If  there  are  two  acts  for  the  assessment 
and  collection  of  a  tax.  and  by  one  a  notice  of 
the  election  to  vote  it  must  be  posted  ten 
days  and  published  two  weeks,  and  the  tax 
is  not  to  exceed  one  dollar  and  fifty  cents  on 
the  hundred  dollars,  and,  by  the  other,  the 
notice  is  to  be  posted  twenty  days  and  pub- 
lished three  weeks,  and  the  rate  of  taxation 
is  not  to  exceed  seventy  cents  on  the  hundred 
dollars,  the  two  acts  are  repugnant,  and  the 


latter  repeals  the  formw.  (People  y.  Burt,  4S 
Cal.  8«0.V^ 

Consigned  goods,  construction  of  statutes 
concemmg.    See  post,  IV,  14. 

Delinquent  list,  construction  of  statute  re- 
lating to.    See  post,  576. 

Valuadon  of  property,  statute  relating  to, 
construction  of.    See  post,  824. 

Defective  assessments,  statute  curing.  See 
poet,  VIII,  6. 

Publication  of  delinquent  tax  list,  statute 
relating  to.    See  post,  XII,  2. 

Revenue  system  in  Political  Code  applies  to 
San  Francisco.    See  San  Francisco,  VIU. 

IT.  iriwt  Sabjcet  t*. 

/.  Beueral  Hul»  that  All  Property  it  Subject  to. 

68.  Constitution  provides  ttiat  all  property 
shaU  be  taxed.    (DeWitt  v.  Hays,  2  (JaL  463.) 

09.  The  taxing  power  is  an  incident  of  sov- 
ereignty, the  exercise  of  which  belongs  exclu- 
sively to  every  state,  and  attaches  alike  upon 
every  thing  which  comes  within  its  juisdic- 
tion.  (People  y.  Coleman,  People  y.  Hussey, 
4  Cal.  46.) 

70.  The  l^islatnre  has  power  to  levy  a  tax 
upon  all  the  property  in  tne  state,  eitner  be- 
fore or  after  the  value  of  the  property  is  ascer- 
tained.   (People  y.  Latham,  62  Cal.  698.) 

"  All  property  in  this  state,"  meaning  of. 
See  ante,  46. 

2,  Occupatient. 

71.  Constitution  of  this  steto  does  not  pro- 
tiibit  legislature  to  tax  occupations,  nor  to 
anthorin  municipal  corporations  to  tax  them 
for  purposes  of  revenue.  (San  Joae  y.  San 
Jose  eto.  R.  R.  Co.,  63  Cal.  476.) 
Distinguished  56  Cal.  149. 

72.  Power  of  legislature  to  tax  trades,  pro- 
fessions, and  occupations  is  a  matter  com- 
pletely within  its  control,  and  reste  in  ite 
sound  discretion.  (People  v.  Ck>leman,  People 
y.  Hussey,  4  Cal.  46.) 

78.  When  power  is  conferred  on  a  munici- 
pal corporation  to  "  license  and  regulate" 
occupations  the  whole  charter  and  the  gen- 
eral legislation  of  the  state  pertinmit  to  the 
subject  must  be  consulted,  in  order  to  deter- 
mine whether  the  power  to  "  license  and  reg- 
ulate" includes  the  power  to  tax  occupations 
for  revenue  purposes.  (San  Jose  v.  San  Jose 
eto.  R.  R.  Co.,  63  Cal.  476.) 

3.  Mining  Claimt  and  Ftumet. 

74.  The  interest  of  the  occupant  of  a  min- 
ing claim  is  property,  and,  under  the  consti- 
tution, it  ia  in  the  power  of  the  legislature  to 
tax  such  property.  (State  v.  Moore,  12  Cal. 
66,  cited  14  Cal.  164,  30  Cal.  667,6  Or.  106, 
distinguished  22  Cal.  80 ;  People  ex  rel.  Mc- 
Cullough  V.  Shearer,  80  Cal.  645;  cited  96 
Cal.  404,  1  Oklahoma,  76.) 

76.  Money  invested  in  the  purchase  and 
opening  of  mining  claims  is  not  within  the 
provisions  of  that  portion  of  the  Revenue  Act 
which  provides  for  the  levy  of  a  tax  on  "  all 
capital  loaned,  invested,  or  employed  in  any 
titule,  commerce,  or  business  whatsoever." 
(State  V.  Moore,  12  Cal.  56.) 

76.  The  legislature   having  expressly  ex- 
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empted  mining  claims  from  the  operation  of 
the  Revenue  Act  it  cannot  be  presumed  that 
it  intended  indirectly  to  subject  them  to  tax- 
ation by  levying  a  tax  on  the  price  paid  for 
them.    (State  y.  Moore,  12  Cal.  56.) 

77.  The  case  of  the  People  v.  Moore,  12  Cal. 
66,  simply  holds,  that  the  value  of  a  mining 
claim  itself  cannot  be  taxed;  but  this  does 
not  exempt  every  thing  near  the  claim  neces- 
sary to  give  it  value.  (Hart  v.  Plom,  14  Cal. 
148.) 

■  78.  Under  the  second  section  of  the  Beve- 
nne  Act  of  1867,  taxing  all  property  within 
the  state,  except  certain  descriptions  of  prop- 
erty, among  whidi  are  mining  claims,  a 
flume,  constructed  by  a  mining  company 
along  the  bank  of  a  river  leading  to  the  claims 
of  the  company  in  the  bed  of  the  river,  is  not 
exempt.    (Hart ▼.  Plum,  14  Cal.  148.) 

79.  The  fact  that  such  flume  is  an  auxiliary 
to  the  wOTking  of  the  claim  does  not  exempt 
it.  It  is  not  so  affixed  to  the  claim  as  to  be 
»  part  of  it.    (Hart  v.  Plum,  14  Cal.  148.) 

80.  The  flume,  although  not  delivered  to  the 
company  by  plaintiff,  the  contractor,  until 
after  the  assessment,  was  the  property  of  the 
company  at  the  time  of  assessment,  taxable 
to  it,  and  not  to  the  contractor.  (Hart  v. 
Plum,  14  CaL  148.) 

81.  The  contractor  has  his  lien;  but  the 
flume  being  constructed  for  the  company,  on 
land  selected  by  it,  and  paid  for,  as  the  work 
progressed,  was  the  property  of  the  company, 
although  they  had  power,  under  the  contract, 
to  reject  the  work  when  completed.  (Hart  v. 
Plum,  14  Cal.  148.) 

Statute  providing  for  tax  on  interest  in 
mining  claim.    See  ante,  61. 

4.  Onmittg  Crept, 

82.  Growing  crops  are  private  property,  and 
subject  to  taxation,  the  provision  of  said  stat- 
nte  exempting  them  notwithstanding.  (Pe&> 
pie  V.  Gerke,  85  Cal.  677.) 

83.  Fruit  trees  are  not  growing  crops  within 
the  meaning  of  article  Xin,  section  1,  of  the 
constitution,  and  are  subject  to  taxation. 
(CV>ttIe  T.  Spitser,  66  CaL  4M.) 

S.  Landt  and  InUrtats    T/iertia;   Agrfeuftural 
Lands  in  Chy. 

84.  Term  "  property  in  lands"  is  not  con- 
fined to  title  in  fee,  but  is  sufficiently  compre- 
hensive to  include  any  usufructuary  interest, 
whether  it  be  a  leasehold  or  a  mere  right  of 
possession.  Several  persons  may  have,  m  the 
same  land,  a  property  which  is  subject  to  tax- 
ation; and  it  is  not  jMrceived  that  the  fact 
that  the  property  of  the  government  is  ex- 
empt from  taxation  aSecta  the  right  to  tax 
the  interest  which  private  individuals  have 
acquired  in  the  same  property.  Exemption 
from  taxation  is  a  privilege  of  the  govern- 
ment, not  an  incident  to  the  property.  (State 
V.  Moore,  12  Cal.  66.) 

86.  A  grant  of  three  square  leagues  of  land 
made  by  the  Mexican  government,  to  be  se- 
lected within  exterior  boundaries  containing 
a  much  larger  tract,  after  two  prior  grants 
have  been  located  within  the  same  Mund- 
aries,  is  real  estate  liable  to  taxation,  although 


not  yet  surveyed,  provided   there  is  land 
enough  within  the  exterior  boundaries  to  sat- 
isfy the  grant  or  any  part  thereof.    (People 
V.  Crockett,  S3  Oal.  150.) 
Cite  J  72  CaL  435;  2  Col.  636. 

86.  Where  a  claim  to  a  tract  of  land  under 
a  Mexican  grant,  somewhere  within  a  certain 
larger  tract,  was  ascertained,  and  the  land 
segregated  by  a  survev,  under  a  decree  of 
confirmation  by  the  TTnited  States  supreme 
court,  held,  that  the  land  became  imme- 
diately taxable,  and  that  an  assessment 
thereof  will  be  presumed  to  have  been  made 
after  tiie  survey,  where  the  time  allowed  by 
law  for  the  assessment  extended  to  a  day  four 
days  after  the  survey.  (Palmer  v.  Boung,  8 
(}al.  884.) 

Cited  18  Oal.  828;  28  Cal.  872;  88  Oal.  167;  72 
Cal.  486;  distinguished  86  Cal.  78. 

87.  Fact  that  title  of  land  la  in  dispute  be- 
tween the  daimants  and  the  Unitea  States, 
and  that  the  claimants  under  a  Mexican 
grant  are  not  in  possession,  affords  no  ground 
For  exempting  the  land  from  taxation.  (Rob- 
inson V.  Oaar,  6  Oal.  273.) 

Cited  1  Wash  (Ter.)  191 ;  a.  c.  1  Wash.  (Ter.) 
N.  S.  168. 

88.  Possession,  with  a  daim,  of  ownetahip, 
is  a  subject  of  taxation,  and  imposes  on  the 
occupant  the  duty  of  paying  the  tax  levied  on 
the  property.  (Beily  y.  £iuicastw,  89  OaL 
354.) 

Cited  68  Cal.  269. 

89.  A  tax  on  a  "claim  to  and  possession  of" 
land  is  not  a  tax  on  the  land  itself.  (People 
v.  Cohen,  81  Cal.  210.) 

90.  Under  the  Revenue  Act  of  1861  a  per- 
son's "  claim  to  and  possession  of  "  lands,  or 
his  "  dabn  to"  or  his  "  possession  of  "  such 
lands,  may  be  assessed  for  taxation.  (People 
V.  Frisbie,  81  Cal.  146.) 

Cited  87  Cal.  64;  68  Oal.  146. 

91.  The  term  "  daim  to  ...  .  any  land," 
as  used  in  section  6  of  the  Revenue  Act  of 
1861,  means  not  only  an  assertion  of  title  to, 
but  an  actual  possession  of,  the  land  claimed. 
(People  V.  Frisbie,  81  Cal.  146.) 

92.  A  "  daim  to"  and  "  possesion  of  "  land 
is  "  property"  liable  to  taxation  within  the 
meaning  of  the  thirteenth  section  of  the 
eleventh  article  of  the  constitution.  (People 
V.  Frisbie,  81  Oal.  146.) 

93.  The  public  domain  of  the  United  States 
is  exempt  from  taxation.  What  is  meant  by 
the  term  "  public  domain,"  as  here  used,  dis- 
cussed. (People  ex  rel.  McCullough  v. 
Shearer,  80  Cal.  646.) 

Cited  47  Cal.  361 ;  68  Cal.  146;  98  Oal.  404; 
1  Oklahoma,  176. 

94.  Public  land  of  the  United  States  can- 
not be  sold  for  taxes,  and  plaintifi  in  eject- 
ment for  such  land  cannot  recover  on  a  tax 
deed.  If  the  tax  was  for  improvements  on 
the  land,  and  if  such  tax  was  proper,  then  the 
deed  should  show  this,  and  not  a  rale  of  the 
fee,  or  a  taxing  of  the  land  itself.  (Hall 
V.  Dowline,  18  CSil.  619.) 

Cited  22  CeX.  80;  30  Cal.  666,  657. 

95.  The  "  daim  to  and  possession  of  "  land 
is  properly  liable  to  taxation,  even  if  the  land 
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belooga  to  the  United  States.     (People  y. 
Cohen,  31  Gal.  210.) 
Cited  37  Oal.  64. 

96.  The  poeeesmon  by  the  citizen  of,  and 
bifl  poesessoiy  interest  in,  the  public  landa 
for  mining,  agricultural,  or  other  purpoges, 
oonetitutee  a  species  of  property  recccnized 
by  law,  and  is  subject  to  taxation  by  the 
state.  (People  ex  rel.  McCuIlough  y.  Shearer, 
SO  Oal.  645.) 

Cited  16  Nev.  242. 

97.  Land,  as  socb,  in  the  occnpany  of  a 
pre-emptor,  whose  right  to  purchase  as  such 
pre-^mptor  has  been  determined  in  his  favw, 
IB  not  subject  to  taxation  ontil  the  pre-emptor 
has  paid  for  the  same.  (People  ex  reL  Mc- 
CuIlough y.  Shearer,  30  Cal.  645.) 

ated  31  C!aL  148,  211;  37  OaL  64. 

98.  A  possession  at  and  claim  to  public 
land  of  the  United  States  is  property,  and,  as 
auch,  is  taxable  to  the  claimant,  without  vio- 
lating the  act  of  Congress  by  which  this  state 
was  admitted  into  the  union.  (People  v. 
Black  Diamond  Coal  Min.  Co.,  37  Oal.  64.) 
Cited  64  Oal.  607. 

99.  Under  the  provisions  of  the  act  of  Con- 
gress admitting  California  into  the  union  no 
parcel  of  the  public  lands  can  be  taxed  by 
the  state  until  a  patent  for  it  has  been  issued 
to  a  private  person,  or  until  such  private  per- 
son has  become  vested  with  a  perfect  equity, 
leaving  only  the  dry  legal  title  in  the  United 
SUtea.  (Central  Pac.  B.  B.  (3o.  v.  Howard, 
62  Cal.  227.) 

Cited  68  Oal.  146. 

100.  The  definition  in  the  constitution  and 
statutes  of  property  subject  to  taxation  is 
bi  ad  enough  to  include  uie  possessory  right 
and  imperfect  interest  acquired  by  a  pur- 
chaser from  the  state,  prior  to  payment  of 
the  purchase  money  or  patent  |  and  the  state 
is  not  estopped  from  assessmg  the  same. 
(People  v.  Donnelly,  58  Cal.  144.) 

101.  When  land  of  the  United  States  has 
been  paid  for,  and  a  certificate  of  purchase 
has  been  given  to  the  purchaser,  it  is  liable 
to  taxation,  although  the  patent  may  not 
have  issued.  (People  ex  rel.  McCuIlough  v. 
Shearer,  SO  Cal.  645.) 

Cited  58  Cal.  146;  2  Or.  140. 

102.  Improvements  on  the  public  lands  of 
the  Unitea  States,  whether  owned  by  a  pre- 
emptioner  or  one  occupying  public  lands 
without  license,  are  liable  to  assessment  and 
taxation  if  made  so  by  the  revenue  laws  of 
a  state.  (People  ex  reL  McCuIlough  v.  Shearer, 
SO  Cal.  646.) 

103.  In  order  to  hold  inrjprovements  upon 
public  landa  liable  for  a  state  tax  the  assess- 
ment must  be  upon  the  improvements  eo 
nomine,  and  not  upon  the  land  itself.  (Peo- 
ple V.  Morrison,  22  Cal.  73.) 

Tax  on  improvements.    See  ante,  94. 

104.  If  a  grant  by  Congress  to  a  railroad 
company  of  public  land  to  aid  in  its  construc- 
tion contains  conditions  by  which  the  grant 
is  liable  to  be  defeated  the  land  cannot  be 
taxed  while  the  conditions  are  in  force  and 
are  not  fulfilled.  (Central  Pac  B.  B.  Co.  v. 
Howard,  52  Cal.  227.) 

106.  When  the  act  of  CoDgreee  making  a 


grant  of  public  land  to  a  railroad  company  to 
aid  in  its  construction  provides  that  the  presi- 
dent shall  appoint  commissioners,  who  shall 
report  when  a  section  of  the  road  is  com- 
pleted, and  that  the  company  shall  pay  the 
costs  and  charges  of  the  commissioners,  and 
that  patents  for  the  land  shall  not  issue  until 
such  commissioners  have  reported  favorably 
on  a  section,  and  their  costs  and  charges  have 
been  paid,  the  land  is  not  subject  to  state 
taxation  until  such  commissioners  have  been 
appointed  and  have  reported,  and  their  costs 
and  charges  have  been  paid  by  the  company. 
(Central  Pac  E.  E.  Co.  v.  Howard,  61  Cal. 
230.) 

106.  Such  lands  are  not  subject  to  state 
taxation  until  the  company  has  complied 
with  the  conditions  on  which  they  were 
granted,  and  is  entitled  to  a  patent  therefor. 
(Ontral  Pac  B.  B.  Co.  v.  Howard,  61  Cal. 
230.) 

107.  Land  situate  within  the  limits  of  a 
mnnicipal  corporation  organized  under  the 
act  of  March  13,  1883,  but  used  solely  for 
agricultural  purposes,  is  subject  to  municipal 
taxation.  (Town  of  Dixon  y.  Mayes,  72  Oal. 
166.) 

8.  Motional  or  Satingo  Banko;  Capital  or  Stock 
of  Corporationt. 

106.  Section  8617  of  the  Political  Code,  6ul>> 
division  6,  as  amended  in  1881,  which  provides 
that  "credits,  claims,  debts,  and  demandsdue, 
arising,  or  aocruin{^  for  or  on  account  of  money 
depositod  with  savings  and  loan  corporations 
shall,  for  the  purpose  of  taxation,  be  deemed 
and  treated  as  an  interest  in  the  propertv  of 
such  corporation,  and  shall  not  be  assessed  to 
the  cremtor  or  owner  thereof,"  is  a  general 
law  declaring  the  general  policv  of  the  state 
upon  the  subject  of  taxation  of  savings  and 
loan  corporations,  and  must  control  a  city  or- 
dinance providing  for  the  taxation  of  property 
"  taxable  by  law,"  regardless  of  whether  there 
is  or  is  not  any  confiict  between  the  terms  of 
the  charter  and  the  ordinance  and  the  pro 
visions  of  the  code ;  and  a  loan  and  savings 
bank  doing  business  in  such  city  is  not  en- 
titled  to  deduct  from  its  solvent  unsecured 
credits  its  unsecured  liability  to  its  depositors 
for  moneys  deposited  for  purposes  of  munici- 
pal taxation.  (Security  Savings  Bank  and 
Trust  Co.v.  Hinton,  97  Oal.  214.) 

109.  The  language  of  section  3617  of  the 
Political  Ck>de  is  broad  enough  to  include  sav- 
ings banks  which  pay  to  depositors  a  specified 
rate  of  interest  on  time  deposits,  as  in  case  of 
borrowed  money,  as  well  as  those  which  dis- 
tribute to  depositors  the  net  profits  realized 
by  the  bank  in  proportion  to  their  several 
deposits.  (Security  Savings  Bank  and  Trust 
Ck>.  y.  Hinton,  97  (;al  214.) 

110.  The  plaintiff  was  owner  of  certain 
shares  of  capital  stock  of  a  national  bank 
upon  which  a  tax  for  the  year  1880  had  been 
assessed,  and  an  agreed  case  was  submitted  in 
the  lower  court  by  oer  and  the  defendant,  who 
was  tax-collector  (under  section  1138  oi  the 
Code  of  Civil  Procedure),  in  which  the  ques- 
tion in  effect  was  whether  the  assessment  was 
valid.  Held,  the  provision  of  section  3640  of 
the  Political  Oxie,  as   amended  March  22, 
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1880  (uuder  which  the  aaeeannent  was  made), 
80  far  as  it  applied  to  national  banks,  was  in 
violation  of  the  restriction  imposed  by  section 
6219  of  the  Revised  Stotutes  of  the  United 
States,  forbidding  the  taxation  of  such  shares 
at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  Individual 
citizens  of  the  state;  and  the  assessment  was 
therefore  void.  (Miller  v.  Heilbron,  68  Oal. 
133.) 

111.  Assessment  apon  "the  capital"  of  a 
corporation,  eo  nomine,  held  to  be  valid.  (San 
Francisco  v.  Spring  Valley  W.  W.,  64  Oal. 
671,  cited  64  Oal.  603,  68  Oal.  688,  San  Fran- 
cisco V.  Spring  Valley  W.  W.,  64  Cal.  603, 
cited6SGal.  6S.) 

112.  Where,  prior  to  the  adoption  of  the  con- 
stitution of  1879,  all  the  tangible  property  of  a 
corporation  had  been  assessed,  and  the  taxes 
paid  thereon,  and  the  corporation  did  not  own, 
or  have  in  its  possession,  or  under  its  control, 
an^  of  the  shares  of  its  capital  stock,  the  same 
bemg  owned  and  held  by  third  persons,  it  is  not 
liable  for  taxes  assessed  apon  "capital,"  or 
upon  "capital  stock."  (Oity  and  Oonntyof 
Ban  Francisco  v.  Spring  Valley  W.  W.,  63  Cal. 
624.) 

lis.  Shares  of  the  capital  stock  of  corpora- 
tions were  taxable  under  the  constitution  of 
1849,  and  the  revenue  laws  In  force  during  the 
fiscal  year  1876-77.  (City  and  Ooonty  of  San 
Francisco  v.  Flood,  64  Cal.  604.) 

114.  Shares  of  stock  in  mining  corporations 
constituted  under  the  laws  of  (California,  but 
whose  tangible  property  is  situated  in  an- 
other state,  are  taxable.  Sections  3640  and 
3641  of  the  Political  Code  do  not  apply  to  such 
corporations.  (City  and  County  of  San  Fran- 
cisco V.  Flood,  64  Cal.  504.) 

115.  The  Revenue  Act  does  not  make  a  cor- 
poration liable  for  taxes  assessed  on  its  capital 
stock,  when  such  capital  is  represented  by 
shares  of  stock  which  are  not  the  property  of 
the  corporation.  (People  v.  Kational  (jrold 
Bank,  61  Cal.  508.) 

Cited  63  Oal.  626,  527,  631,  633. 

116.  Shares  of  stock  in  a  corporation,  the 
tangible  property  of  which  is  situated  in 
another  state,  and  subject  to  taxation  under 
the  laws  thereof,  such  shares  being  owned  by 
a  resident  of  this  state,  are  taxable  here  with- 
out regard  to  the  taxes  thus  imposed  upon  the 
corporate  property.  Section  3640  of  the  Po- 
litical Code  nas  reference  to  corporations 
whose  property  is  situated  in  this  state.  The 
inhibition  against  double  taxation  only  ap- 
plies to  such  taxation  by  the  same  state  or 
government.  (City  and  County  of  San  Fran- 
cisco V.  Fry,  63  Oal.  470.) 

Cited  64  Cal.  507. 

117.  On  the  same  day  on  which  the  legisla- 
ture enacted  section  3608  of  the  Political  Code, 
declaring  that  shares  of  stock  in  corporations 
possess  no  intrinsic  value  over  and  above  the 
actual  value  of  the  property  of  the  corpora- 
tion which  they  represent,  "and  prohibiting 
the  taxation  of  such  shares  of  stock,  it  re- 
pealed section  3640  of  the  same  code,  which 
required  the  assessment  to  every  person  own- 
ing, or  having  the  control  thereof,  of  all  shares 
of  stock  in  corporations.  Held,  by  this  section 


which  was  repealed,  the  whole  property  of 
the  corporation,  including  franchise  and  other 
assessed  property,  would  have  been  taxed  by 
taxing  the  shares  to  each  owner  of  shares  in 
themanner  indicated  by  its  provisions.  But 
by  declaring,  in  section  9608,  that  shares  of 
stock  were  not  to  be  taxed,  but  the  property 
should,  no  doubt  it  was  their  intention  to  tax 
every  thing  in  the  shape  of  property  owned  by 
the  corporation;  that  every  thing  entering 
into  and  giving  value  to  the  shares  should  be 
taxed.  It  cannot  be  doubted  that  the  l^isla- 
tnre,  in  acting  on  the  subject  of  revenue  and 
taxation  during  the  session  of  IWl,  did  not 
intend  to  leave  the  system  in  relation  to  so 
important  a  matter  in  such  a  shape  that  so 
large  an  amount  of  property  as  indicated  by 
the  difference  between  the  market  value  of  the 
shares  of  corporations  and  the  value  of  the 
tangible  pro^rty  of  such  corporations  should 
escape  taxation.  Tb  come  to  any  other  con- 
clusion would  be  to  impute  to  that  body  a 
most  culpable  dereliction  of  duty.  (Spring 
Valley  W.  W.  v.  Schottler,  62  Oal.  69.) 

Corporate  stock,  double  taxation.  See  post, 
VIII.  3. 

Savings  banks,  double  taxation.  See  poet, 
VUI,  3. 

7.  HoMf  in  Bank  or  With  County  Tnanaror. 

118.  A.  &  C!o.  having,  on  general  deposit 
with  B.  A  (5o.,  of  Marysville,  seventy-five 
thousand  dollars,  a  tax  for  county  purposes 
was  levied  thereon,  and  payment  demanded 
both  of  B.  A  Co.  and  A.  A  Ck>.  Held,  that 
the  tax  was  legal.  (Yuba  Qovaitf  v.  Adams, 
7  Oal.  86.) 

119.  Money  belonging  to  litigants,  but 
placed  in  the  hands  of  a  county  treasurer  by 
order  of  the  court,  subject  to  the  order  of  the 
court,  is  liable  to  taxation,  and  may  be  as- 
sessed to  the  treasurer  by  name,  and  when 
the  assessment  is  levied  it  becomes  a  lien  on 
the  money  in  the  treasurer's  hands.  (People 
V.  Lardner,  80  Cal.  242.) 

8.  Dotto,  Cfoditt,  CItooot  in  Action  or  Mortgagoo. 

120.  The  word  "  debts,"  as  used  in  the  rev- 
enue laws  of  this  state,  includes  not  only 
debts  due  and  payable  on  or  before  the  first 
Monday  of  December  of  the  year  for  which 
an  assessment  is  made,  but  debts  to  become 
due  and  payable  at  any  time  thereafter. 
(People  V.  AigneUo,  37  Cal.  624.) 

121.  Solvent  debts  are  liable  to  taxation. 
(People  ex  rel.  Love  v.  Ashbury,  46  CaX.  523.) 
Cited  17  Nev.  166. 

122.  Solvent  debts  are  "  property"  within 
the  meaning  of  that  word  as  used  in  the  con- 
stitution, and  are  liable  to  taxation.    (Savings 
and  Loan  Society  v.  Austin,  46  Oal.  416.) 
ated  46  Cal.  627 ;  17  Nev.  164, 167, 168.    • 

123.  Credits  ate  not  property  in  sense  in 
which  the  word  "  property"  is  used  in  section 
13  of  article  XI  of  the  constitution,  and  can- 
not be  assessed  for  taxes,  or  taxed  as  prop- 
erty, even  if  secured  bv  mortgage.  (People 
V.  Hibemia  Bank,  51  Cal.  243.) 

Cited  51  Cal.  370,  472;  17  Nev.  164;  distin- 
guished 64  Cal.  607. 

124.  Choees  m  action  are  property  subject 
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io  taxation,  even  when  secured  by  mortgage. 
(Lick  T.  Austin,  43  Oal.  690.) 

126.  Solvent  debts,  promisBorjr  notes,  and 
mortgtwes  are  not  liable  to  taxation.  (Bank 
of  Mendocino  ▼.  Obaliant,  61  Oal.  809.) 

126.  Neither  prornissory  notes,  solvent 
debts,  nor  mortgages  are  subiects  of  taxa- 
tion ;  and  if  assess^  along  -with  other  prop- 
ertv  and  the  tax-collector  can  separate  the 
legal  from  the  illegal  portion  of  the  tax,  and 
the  legal  portion  is  tendered  him  and  he 
ftfuses  to  receive  it,  and  the  whole  tax  is 
then  paid  nnder  protest  and  to  prevent  a  sale 
of  the  property,  the  ill^al  portion  may  be 
recovered  back.  (Bank  ofMendocino  v.  Ohal- 
fant,  61  Cal.  471.) 

Solvent  debts,  taxation  of.  See  post,  VIII,  ?. 

127.  Prima  facie  a  mortgage  ia  no  more 
taxable  than  a  deed  or  any  other  muniment 
of  title  or  mere  security,  and  the  money 
which  it  secures  cannot  oe  taxed  without  a 
more  particular  description  than  the  general 
designation  "personal  property."  (Falkner 
V.  Hunt,  16  Oal.  167.) 

Cited  23  Oal.  140;  26  Cal.  604. 

128.  A  mortgage  is  not  personal  property 
within  the  Bevenue  Act  of  1856,  nor  liable, 
as  such,  to  taxation.  '(Falkner  T.  Hunt,  16 
Oal.  167.) 

129.  A  mortgage,  as  such,  ia  not  liable  to 
be  assessed  for  taxes,  but  the  assessment 
should  be  made  of  the  debt  which  the  mort- 
gage was  given  to  secure,  and  the  debt,  where 
the  creditor  resides  in  the  state,  has  no  situs 
for  the  purpose  of  taxation,  apart  from  the 
residence  of  the  owner.  (People  v.  Eastman, 
26  Cal.  601.) 

Cited  29  Cal.  646;  88  Cal.  467;  64  Cal.  483, 
484;  3  Col.  351. 

130.  By  the  provisions  of  the  Revenue  Act 
it  is  the  "  money  at  interest "  which  is  subject 
to  be  taxed,  and  not  the  mortgage,  as  such. 
(People  V.  Whartenby,  88  Oal. 481.) 

131.  In  the  fiscal  year  of  1868-69  no  liability 
for  assessment  and  taxation  could  accrue  w^n 
a  bond  and  mortgage  which  was  not  in  exist- 
ence on  the  first  Monday  in  March  preceding, 
that  being  the  time  fixed  by  the  statute  when 
the  lien  for  taxes  attached.  (People  v.  Kohl, 
40  Cal.  127.) 

132.  Land  taiortgaged  may  be  taxed  without 
reference  to  the  mortgage,  and  if  the  mort- 
gage be  to  secure  a  debt  the  debt  may  be 
taxed;  if  to  secure  a  loan  of  money,  the 
money  may  be  taxed;  but  the  act  does  not 
intend  to  tax  the  mortage,  as  such,  and  also 
to  tax  the  money  loaned  and  secured  by  the 
mortgage,  or  the  solvent  debt  it  represents. 
(Falkner  v.  Hunt,  16  Oal.  167.) 

138.  The  owner  of  land  who  had  been  as- 
sessed with  the  same,  and  had  paid  the  taxea 
thereon,  and  who,  during  the  same  year,  had 
sold  the  land  and  taken  a  note  and  mortgage, 
payable  at  S  future  day,  for  the  purchase 
money  thereof,  was  not  hable  to  reassessment 
with  the  amount  of  such  mortgage  for  the 
same  fiscal  year.  (People  t.  Kohl,  40  Cal. 
127.) 
Cited  48  Cal.  596;  46  Cal.  485 ;  16  Col.  96. 

Mortgage,   double    taxation.     See     post, 

vm,3. 


134.  A  mortgagee  prior  to  the  adoption  of 
the  new  constitution  did  not  have  a  vested 
right  of  exemption  from  taxation  which  ex- 
tended beyond  the  life  of  the  former  constitu- 
tion. Even  if  he  had  a  contract  with  his 
mortgagor  bv  which  the  latter  agreed  to  pay 
all  taxes  a  change  in  the  law  which  imposed 
the  duty  on  him  to  pay  the  tax  in  the  first 
instance  would  not  violate  the  obligation  of 
the  contract.  (McCoppin  T.  McCartney,  60 
Cal.  867.) 

136.  The  provision  of  the  constitution  as  to 
the  taxation  of  mortgages  applies  to  mort- 
gages executed  prior  thereto.  (McCoppin  t. 
McCartney,  60  Cal.  867.) 

Cited  66  Cal.  884. 

186.  Under  section  4  of  article  XIII  of  Hie 
constitution,  a  mortoage  upon  real  estate  is 
assessable  and  taxable  as  an  interest  in  the 
mortgaged  premises.  (Doland  t.  Mooney,  72 
Cal.  34.) 

Mortgagee,  constitution  relating  to,  does 
not  apply  to  {wior.  See  Oonstitationai  Law, 
92. 

9.  Bond*. 

137.  Bonds  of  the  state  of  California  are 
personal  property  within  the  meaning  of  the 
term  "personal  property"  as  used  in  the  Rev- 
enue Act,  and  are  suDject  to  taxation.  (People 
V.  Home  Ins.  Ck>.,  29  CaL  538.) 

138.  The  bonds  of  this  state  which  are 
owned  by  a  foreign  insurance  company,  but 
kept  in  tnis  state  in  accordance  with  the  act 
of  the  legislature  requiring  such  companies  to 
deposit  bonds  here  as  secority  for  their  lia- 
bilities, are  a  portion  of  the  capital  of  the 
company,  and  are  property  in  this  state  with- 
in the  meaning  of  the  Bevenue  Act.  (People 
V.  Home  Ins.  Co.,  29  Oal.  683.) 

Cited  63  Cal.  631. 

139.  The  bonds  of  the  United  States,  issued 
in  pursuance  of  the  acts  of  Congiess,  are  not 
subject  to  taxation.  (People  t.  Home  Ins. 
Co.,  29  Oal.  533.) 

140.  The  bonds  of  this  state  owned  by  a 
foreign  insurance  company  doing  business  in 
this  state  and  dei>oeited  with  a  banker,  in 
pursuance  of  the  act  to  tax  and  regulate  for- 
eign insurance  companies  doing  business  in 
this  state,"  and  under  the  control  of  an  agent 
of  the  company,  are  subject  to  taxation  in 
this  state.  (People  t.  Home  Ins.  Co.,  29  Cal. 
638.) 

10.  FnuiehittB. 

141.  Franchises  are  property,  and  are  to  be 
taxed  in  proportion  to  their  value.  (San  Jose 
GlaB  Co.  V.  January,  67  Cal.  614.) 

Cited  62  Gal.  108, 112, 114, 117 ;  99  Cal.  88. 

142.  There  can  be  no  doubt  of  the  power  of 
a  state  to  tax  the  franchise  at  its  assessed 
value.  There  may  be  more  difficulty  in  ar- 
riving at  its  value  than  that  of  a  parcel  of 
land  or  personal  chattels,  but  still  its  value 
may  be  estimated,  and  such  value  may  ex- 
ceed the  value  of  liie  tangible  property  of  the 
corporation.  (Spring  Valley  W.  W.  V.  Schot- 
tler,  62  Oal.  69.) 

Cited  92  Cal.  614;  99  Cal.  88. 

143.  It  was  the  intention  of  those  who 
framed  and  ratified  the  constitution  to  place 
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franchisM  in  the  category  of  property  to  be 
taxed.  The  word  "  franchiaeB,"  aa  need  in 
the  first  section  of  article  XIIl,  ia  used  g»n- 
erally  without  any  qualifying  words,  and  ia 
intended  to  embrace  all  franchisee  of  the 
character  above  referred  to,  whether  vested 
in  individuals  or  bodies  politic.  (Sprine  Val- 
ley W.  W.  v.  Schottler,  62  Oal.  89;  San  Fran- 
cisco Gaslight  Co.  T.  Schottler,  62  Cal.  119.) 

144.  The  clause  "and  all  other  matters  and 
things  real,  personal,  and  mixed,  capable  of 
private  ownership,"  in  section  1  of  article 
XIII,  does  not  qualify  the  word  "  franchises," 
which  preceded  it.  The  words  used  show 
clearly  that  they  were  intended  to  add  some- 
thing to  what  preceded  them,  to  refer  to 
kinds  of  property  not  previously  mentioned, 
not  to  qualify  any  thing.  They  constituted  a 
declaration  that  m  enumerating  the  property 
to  be  taxed  it  was  not  intended  to  confine  the 
enumeration  to  "moneys,  credits,  bonds, 
stocks,  dues,  franchises,"  bnt  to  include  all 
other  kinds  of  property,  and  that  by  no  oon- 
stmction  of  the  word  "  property,"  as  used  in 
the  section,  were  any  kinds  of  property  to  be 
left  oat.  (Spring  Valley  W.  W.  t.  Schottler, 
62  Cal.  60.) 

145.  All  these  rights  exist  until  the  l^sla- 
tive  authority  has  acted  so  as  to  impair  them 
or  take  them  away ;  and  until  such  legisla- 
tion is  enacted,  the  rights  of  property  remain 
onimpaired.  Shares  of  stock,  whether  real 
or  personal  estate,  are  property.  (Spring 
Valley  W.  W.  v.  Schottler,  62  Cal.  69.) 

146.  A  franchise  conferred  by  the  legisla- 
ture on  private  persons  to  construct  a  rail- 
road track  through  the  streets  of  a  city,  and 
to  run  cars  thereon,  and  prescribing  certain 
conditions  to  be  performea  by  the  grantees, 
is  not  a  cod  tract  m  such  sense  as  to  exempt 
the  occupation  of  operating  the  road  from 
proper  police  regulations,  or  from  taxation  by 
the  municipal  authorities  in  cases  authorized 
by  law.  (San  Jose  v.  San  Jose  etc.  B.  B. 
do.,  68  Oal.  476.) 

147.  The  fact  that  the  railroad  extends  and 
cars  are  run  beyond  the  corporate  limits  does 
not  exempt  the  occupation  from  taxation  by 
the  municipality.  (San  Jose  v.  San  Jose  etc. 
B.  B.  Co.,  58  OaU  476.) 

148.  Franchise  of  the  Central  Pacific  Kail- 
road  Ck>mpany  is  property  subject  to  taxation ; 
and  is  not  exempt  from  taxation  by  reason 
of  its  being  a  means  or  instrumentuity  em- 
ployed by  Congress  to  carry  into  operation  the 

fDwers  of  the  general  government.    (Central 
ac.  B.  B.  Ck>.  T.  State  Board  of  Equalization, 
60  Gal.  35.) 
Not  followed,  77  Oal.  520. 

149.  A  water  company,  whose  franchise  has 
been  assessed  in  the  county  where  it  has  its 
principal  place  of  business,  cannot  be  assessed 
as  upon  a  "  franchise"  for  a  mere  right  of 
way  m  another  county,  through  which  a  por- 
tion of  its  pipe  and  pipe  line  passes  entirely 
unconnected  with  any  privilege  granted  by 
such  county  to  take  tolls  or  collect  water  rates, 
or  enjoy  any  other  special  prerogative.  Such 
mere  right  of  way  is  not  a  franchise.  (Spring 
Valley  W.  W.  v.  Barber,  99  Cal.  36.) 

150.  The  Western  Union  Telegraph  Com- 
pany, owning  and  operating  telegraph  lines 


by  authority  ot  the  United  States  govern- 
ment, along  the  military  and  poet  roads  of 
the  United  States,  and  over,  under,  and  across 
the  navigable  streams  or  waters  thereof,  and 
which  uses  its  lines  in  the  transmission  of 
telegrams  from  points  in  this  state  to  points 
in  other  states,  and  to  foreign  countries,  as 
well  as  in  the  transmission  of  telegrams  from 
point  to  point  within  this  state,  and  which  is 
likewise  engaged  in  the  transmission  over  its 
wires  of  messages  for,  from,  and  between  the 
several  departments  of  the  government  of  the 
United  States,  giving  such  messages  priority 
over  all  other  business,  and  sending  Uiem  at 
rates  annually  fixed  by  the  postmaster  general 
of  the  United  States,  is  one  of  the  means  or 
instruments  employed  by  the  United  States 
government  for  carrying  into  effect  its  sov- 
ereign powers ;  and  a  tax  upon  its  franchise, 
in  addition  to  the  taxes  which,  in  common 
with  others,  it  pays  on  its  property,  is  beyond 
ttie  power  of  the  state  to  levy,  and  is  void. 
(Oity  and  Countv  of  San  Francisco  v.  Western 
Union  Tel.  Co.,  d6  CaL  140.) 

161.  The  charter  of  the  city  of  Marysville 
contains  this  clause:  "The  common  council 
shall  have  power  within  the  city  to  construct 
a  bridge  across  the  Tuba  river  at  the  southern 
extremity  of  the  public  plaza,  or  to  authorise 
the  construction  upon  such  terms  as  to  a  di- 
vision of  the  proceeds  from  the  tolls  as  may 
be  inst,  and  to  regulate  the  rates  of  tolls." 
Under  this  clause  an  ordinance  was  passed 
granting  Eaton  A  Smith  the  franchise  of  con- 
structing a  bridge,  the  grant  to  last  twenty- 
five  years,  they  paying  the  dty  five  per  cent 
of  the  gross  tolls.  They  constructed  tho 
bridge,  and  subsequently  assigned  all  their 
interest  in  it  and  the  franchise  to  plaintiff, 
who  has  regularly  paid  over  the  five  per  cent. 
The  city  now  assesses  a  tax  on  the  bridge  as 
the  property  of  plaintiff.  Held,  that  plaintiff 
has  a  taxable  estate  in  the  bridge,  and  that 
the  tax  is  valid:  that  the  city  is  not  the  pres- 
ent owner  of  the  bridge,  but  has  only  a  re- 
versionary interest.  Held,  further,  that  the 
objection  that  the  bridge  lias  been  assessed 
at  its  full  value  does  not  aSect  plaintiff's  right 
to  maintain  this  suit  to  enjoin  the  collection 
of  this  tax,  bnt  only  goes  to  the  amount  of  the 
tax,  and  not  to  its  validity ;  and  that  the  only 
remedy  of  plaintiff  was  to  apply  for  a  reduc- 
tion of  the  tax.  (Fall  y.  Mayor  of  Marysville, 
19  Cal.  391.) 

Cited  46  Cal.  552;  47  Oal.  861. 

162.  The  property  was  not  taxable  beyond 
plaintiff's  interest  in  it,  and,  in  leg^  effect, 
the  tax  assessed  amounted  to  nothiuK  more 
than  a  tax  upon  such  interest.  (Fall  ▼. 
Mayor  of  Marysville,  19  Cal.  891.) 

153.  The  legislature  have  omitted  to  pro- 
vide for  any  tax  on  the  right  to  collect  wharf- 
age and  dockage ;  the  naked  right  to  collect 
wharfage  cannot  be  assessed  eo  nomine,  or 
made  l&ble.    (De  Witt  v.  Hays,  2  <M.  463.) 

Bailroads,  assessment  of.    See  post,  V,  IS. 

//.  Proptrt/  of  Hailroad  Othtr  than  Ha  Fnw- 
chitt. 

154.  The  state  of  California  has  authority 
to  impose  taxation  for  state  purposes  upon 
that  portion  of  the  Central  Pacific  Bailroad, 
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and  the  telegraph  line  in  connection  there- 
with lying  within  its  limits.    (People  v.  Cen- 
tral Pac  R.  B.  Co.,  43  Cai.  386.) 
Cited  54  Oal.  674. 

Central  Pacific  Bailroad,  taxation  of.  See 
Taxation,  IV,  11. 

165.  A  railroad  corporation,  oreaniced  un- 
der the  laws  of  a  state,  cannot  cutim  an  ex- 
emption of  its  property  lying  within  the 
limits  of  a  state  from  state  taxation,  because 
the  corporation  thus  created  has  been  subse- 
quently adopted  by  the  federal  government, 
and  is  employed  in  the  service  of  the  general 
government,  in  the  carriage  of  mails,  muni- 
tions  of  war,  etc.  (People  v.  Central  Pac. 
B.  B.  Co.,  43  Gal.  398.) 

166.  The  principle  upon  which  the  bnsiness 
of  a  corporation,  created  by  the  federal  gov- 
erment  as  an  agent  in  the  execution  of  its 
powers,  is  exempt  from  state  taxation,  does 
not  apply  to  the  real  property  of  the  corpora- 
tion lymg  within  the  limits  of  a  state.  (Peo- 
ple y.  Central  Pac  B.  B.  Co.,  43  Cal.  398.) 

157.  Under  the  constitution  of  this  state 
the  property  of  railroad  and  other  quasi  pub- 
lic corporations  is  subject  to  assessment  and 
taxation,  without  deduction  of  the  amount  of 
any  mortgage  or  like  lien  thereon.  (Central 
Pac.  B.  B.  Co.  T.  State  Board  of  Equalization, 
«0  Cal.  36.) 

168.  This  provision  is  not  in  eonflictwith 
the  fourteenth  amendment  to  the  constitution 
of  the  United  States.  The  provision  of  that 
section,  that  no  state  shall  "  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protec- 
tion of  the  laws,"  applies  to  natural  persons 
only,  and  does  not  apply  to  corporations  or 
artificial  persons.  (Central  Pac.  B.  R.  Co.  v. 
SUte  Board  of  Equalization,  60  Cal.  35.) 

Railroads,  assessment  of.    See  poet,  V,  13. 
Boadbed  and   roadway,  double  taxation. 
Seepost,  VIII,  8. 

12.  V»»mI». 

169.  Steamboat  whose  owners  reside  in  New 
York,  and  by  whom  it  was  sent  to  San  Fran- 
cisco and  used  in  navigation  within  the  state, 
is  liable  to  assessment  and  taxation.  (Min- 
turn  V.  Hays,  2  Cal.  590.) 

160.  Vessel  roistered  out  of  the  state,  and 
never  here  except  transiently  in  the  course  of 
her  voyages  for  the  purpose  of  receiving  and 
discharging  cargo,  is  not  subject  to  assess- 
ment for  taxes  within  the  state.  In  such  a 
case  it  makes  no  difference  that  the  vessel  is 
owned  in  part  by  residents  of  the  state.  (City 
and  Ck>unty  of  Ban  Francisco  v.  Talbot,  63 
Cal.  485.) 

-  Vessels  belonging  to  railroads.    See  poet, 
V,1S. 

13.  Proper^  of  Heansidentt. 

161.  The  language  used  in  the  eighth  sec- 
tion of  the  act  of  1851,  that  "every  person 
^all  be  listed  in  the  county  where  he  resides," 
does  not  exempt  the  property  of  nonresidents 
of  the  s  ate  from  taxation.  (Mintnrn  v.  Hays, 
2  Cal.  690.) 

162.  That  the. same  property  is  taxed  in 
New  York  is  no  ground  why  it  should  not  be 
taxed  in  Calit'ornia,  when  it  is  within  the  lim- 

CaU  i>i«ui,  Vou  111—17$ 


its  of  the  latter  state.    (Mintum  t.  Hays,  2 
Cal.  590.) 

163.  Personal  property  in  this  state  helone- 
ing  to  nonresident  may  be  assessed  to  sum 
owner,  notwithstanding  he  is  a  nonresident. 
(People  V.  Home  Ins.  Co.,  29  Cal.  633.) 
Cited  64  Cal.  483;  17  Nev.  393. 

Assessment  of  property  of  nonresident.  See 
poet,  284. 

Foreign  insurance  companies,  taxation  of. 
See  Insurance,  249. 

14.  Contignwl  Ooodt, 

164.  The  Bevenue  Act  of  May,  1863,  does 
not  levy  on  the  foreign  owner  of  lonsigned 
goods  in  the  hands  of  the  consignee,  but  only 
upon  their  sale.  All  other  consigned  goods 
are  taxed  by  the  system  of  licenses,  as  part  of 
the  general  property  of  the  state.  (People  t. 
Coleman,  People  v.  Hussey,  4  Cal.  46.) 

166.  Sixth  article  of  the  Revenue  Act  of 
1864,  which  declares  "all  goods,  wares,  and 
merchandise,  provisions,  or  any  other  prop- 
erty whatsoever,  brought  or  received  within 
this  state  from  any  other  state,  or  from  any 
foreign  country,  to  be  sold  in  this  state,  ownecl 
by  any  person  or  persons  not  domiciled  in 
this  state,"  to  be  consigned  goods  within  its 
intent  and  meaning,  and  provides  that  all 
persons  selling  such  goods  shall  be  subject  to 
a  tax,  for  the  use  of  the  state,  at  the  rate  of 
fifty  cents  on  each  one  hundred  dollars  of  the 
amount  of  sales  made  by  them,  is  not  re- 
pealed by  the  Revenue  Act  of  1857.  (Crosby 
V.  Patch,  18  Cal.  438.) 

166.. The  repeal  of  statutes  by  implication 
is  not  favored.  And  as  there  is  no  necessary 
repugnancy  between  the  specific  provisions  of 
the  sixth  article  of  the  act  of  1854,  taxing 
consigned  goods,  and  the  general  language 
of  the  act  of  1857,  taxing  all  property  within 
the  state,  with  certain  exceptions,  and  as  the 
legislature  haa  not  in  direct  terms  repealed 
said  sixth  article,  the  two  acts  must  be  con- 
strued together,  and  effect  given,  if  possible, 
to  both.    (Crosby  v.  Patch,  18  Oal.  438.) 

Tax  on  consigned  goods.    See  ante,  49. 

IS.  Public  Property;  Herein  ot  Leaaeet  of  Public 
Property. 

167.  Property  of  United  States,  or  of  this 
state,  or  of  municipal  corporation,  is  not  sub- 
ject to  taxation  for  revenue  purposes.  (People, 
ex  rel.  Doyle  v.  Austin,  47  Cal.  353.) 

168.  The  provisions  of  the  constitution  and 
revenue  laws  upon  the  subject  of  taxing  prop- 
erty are  to  be  understood  as  referring  to  pri- 
vate property  and  persons  only,  and  not  as 
including  public  property  and  the  state  or  any 
subordinate  part  of  the  state  govermnent, 
such  as  counties,  towns,  and  municipal  corpo- 
rations. (People  V.  Doe  G.  1034,  36  Cal.  220.) 
C;ited  42  Cal.  657 ;  89  Cal.  114. 

160.  The  state  has  in  no  manner  provided 
for  taxing  itself  or  its  own  property^  nor  haa 
the  state  authorized  suits  to  be  instituted  by 
itself  against  itself  or  its  property  for  the  col- 
lection of  any  tax.  (People  v.  Doe  G.  1084, 
36  Cal.  220.) 

170.  Lands  within  this  state  belonging  to 
United  States  are.  both  by  the  provisions 
of  the  state  revenue  law  and  by  the  terms 
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of  the  act  oi  Congress  admitting  California 
into  tlie  union,  exempt  from  state  taxation. 
(People  T.  Morrison,  22  Cal.  73.) 
Cited  SO  Cal.  656;  1  Nev.  107;  distinguished 
30  Cal.  067. 

171.  The  property  of  a  municipal  corpora- 
tion is  not  liable  to  taxation  for  municipal 
purposes.    (LOw  v.  Lewis,  4S  OaL  648.) 
Gited  47  Cal.  861. 

172.  A  municipal  corporation  cannot  tax  its 
own  property.    (Low  y.  Lewis,  46  Cal.  649.) 

173.  A  tax  suit  in  rem  was  brought  in  the 
name  of  the  people  against  a  tract  of  land 
situated  in  the  city  of  Sacramento.  In  due 
course  a  judgment  as  demanded  was  rendered 
therein,  and  the  property  sold,  and  the  pro- 
ceeds of  sale  applied  to  the  satisfaction  of^the 
judgment.  M.,  who  as  purchaser  had  in  due 
course  received  a  sheriff's  deed,  applied  for  a 
writ  of  assistance  to  be  let  into  possession, 
when,  it  being  shown  at  the  hearing,  that  a 
part  of  said  tract  was,  at  the  time  the  tux  was 
levied  and  said  suit  was  commenced,  the 
property  of  said  city,  and  constituted  a  part 
of  the  city  cemeterv,  the  application  as  to 
such  part  was  denied.  Held,  that  said  appli- 
cation was  properly  denied,  and  that  said  suit, 
80  far  as  it  related  to  said  city  and  its  said 

>roperty.  was  coram  non  jndioe.    (People  t. 
^oe  G.  1034,  36  Cal.  220.) 

174.  For  tiie  purpose  of  taxation,  improve- 
ments erected  by  a  lessee  upon  lands  owned 
by  and  leased  from  a  municipal  corporation 
are  regarded  as  the  property  of  the  lessee. 
(City  and  Ck>nnty  of  San  FranoiBOO  v.  McCiinn, 
67  Cal.  110.) 

Cited  1  Oklahoma,  176. 

176.  If  a  dty,  being  the  owner  of  water  and 
the  reservoirs  and  pipes  connected  therewith 
for  supplying  its  inna  oitants  with  pure  water, 
for  a  consideration  paid  by  a  party,  concedes 
to  him  the  use  and  possession  of  the  water 
and  works  for  a  term  of  years,  with  the  right 
to  sell  the  water  and  enioy  for  his  own  use  the 
rents  and  profits,  with  also  the  right  to  lay  ad- 
ditional pipes,  the  city,  at  the  expiration  of 
the  term,  to  pay  the  party  the  value  of  im- 
provements madie  by  him,  such  party  has  an 
interest  in  the  water-works  whicn  is  the  sub- 

ct  of  taxation.    (Los  Angeles  v.  Los  Angeles 

•  W.  Co.,  49  Cal.  638.) 

176.  If  such  contract  provides  that  the  party 
of  the  second  part  shall  bear  all  expenses  on 
account  of  the  water-works,  except  state,  city, 
and  county  taxes,  it  does  not  exempt  the 
property  from  taxation  on  behalf  of  the  city. 
(Loa  Angeles  t.  Loa  Angeles  W.  W.  Co.,  49 
Cal.  638.) 

177.  The  interest  of  such  party  in  the  prop- 
erty may  be  taxed  by  the  city.  (Los  Angeles 
y.  Loe  Angeles  W.  W.  Co.,  49  Cal.  638.) 

Bridge  constructed  under  authority  of  dty. 
Bee  ante,  161, 162. 
Public  lands.    Bee  ante,  IV,  6. 

f9.  Enmption  of  h-optrtf. 

178.  It  is  not  within  power  of  legislature  to 
exempt  any  species  of  property,  however 
owned,  from  taxation  bv article  Xl,  section  13, 
of  the  constitution.  (Mintum  T.Hays,  2  Cal. 
690.) 


^ 


179.  Legislature  cannot,  tmder  the  preteaae 
of  regnlatii^  the  duties  of  asaeasors,  exempt 
property  from  taxation  which  the.  constitution 
requires  to  be  taxed.  (People  v.  £ddr,  43  Oai. 
831.) 

Cited  23  Or.  341. 

180.  The  legislature  has  no  power  to  ex- 
empt any  property  from  taxation,  but  the 
crediting  of  taxes  beretofoie  paid  upon  prop- 
erty under  an  invalid  levy  does  not  amount  to 
an  exemption  from  taxation  of  the  property 
upon  which  said  taxes  were  paid.  (People  v. 
Latham,  62  Cal.  598.) 

181.  The  revenue  laws  of  the  state  are  on- 
constitutional,  so  far  as  ther  exempt  private 
property  from  taxation ;  ana  all  parts  thereof 
relating  to  such  exemption  must  be  disre- 
garded. (People  V.  (Serke,  36  Cal.  677.) 
Cited  37  Cal.  66;  43  Cal.  336;  64  Cat.  607;  66 

Cal.  462. 

182.  The  provisions  of  the  second  section  of 
the  General  Revenue  Act  of  1857,  as  amended 
in  1869  (Stats.  1859,  p.  343),  and  the  act  fix- 
ing the  rate  of  taxation  for  state  purposes, 
passed  April  i,  1866  (Stats.  1866-66,  p.  786), 
so  far  as  they  provide  for  the  exemption  oi 
any  private  property  within  this  state  from 
taxation,  are  unconstitutional  and  void.  Said 
acts  are  to  be  read  and  construed  as  if  such 
void  provisions  had  never  been  incorporated 
in  them.  (People  v.  McCreery,  34  Cal.  432.) 
Cited  23  Or.  341. 

183.  An  act  taxing  (he  property  of  a  district 
for  a  local  improvement,  which  exempts  per* 
sonal  property  from  its  operation,  is  uncon- 
atitational,  beoause  not  levied  on  all  the  prop- 
erty in  the  distriet.  (People  T.  Whyler,  41 
Cal.  861.) 

184.  It  was  not  intended  by  the  framers  of 
the  constitution  that  the  legislature  should 
have  the  power  to  exempt  any  kind  of  prop- 
erty from  taxation.  (People  t.  Eddy,  43  CtU. 
331.) 

Cited  23  Or.  341. 

185.  Cases  on  this  point  dted  with  ap- 
provals People  T.  McCreery,  34  Cal.  433; 
People  T.  (xerke,  36  Cal.  677 ;  People  v.  Black 
Diamond  (Joal  Min.  Co.,  87  (;al.  64;  People  v. 
Whartenby,  38  Cal.  461.  (People  t.  Eddy,  4S 
Cal.  831.) 

186.  Where  the  seneral  revenue  law  sub- 
jects all  wlvent  debts  to  taxation,  anv  other 
law  which  singles  out  a  class  of  saoh  debts 
and  exempts  them  from  t'>xation  is  repus- 
nant  to  the  clause  of  the  constitution  whidi 
provides  that  taxation  shall  be  equal  and 
uniform  throughout  the  state.  (People  ▼. 
Eddy,  43  Cal.  831.) 

187.  So  much  of  the  General  Revenue  Act 
as  exempts  possessory  daimi  and  improve- 
ments upon  the  public  lands  from  taxation  it 
unconstitutional  and  void.  (People  T.  Bhu^ 
Diamond  Coal  Min.  Co.,  87  CU.  64.) 

Cited  48  Cal.  886. 

188.  Omission  in  Revenue  Act  of  1867  to 
tax  all  the  lands  in  the  state  did  not  ren- 
der the  act  void  for  unconstitutionality. 
(High  V.  Shoemaker,  22  Cal.  368.) 

Statute  exempting  railroad  from  school  tax 
is  void.    See  Scnools,  50. 

189.  The  constitutional   prevision    "that 
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taxation  shall  l>e  equal  and  nuiform  through- 
oat  the  state"  is  not  violated  by  a  revenue 
act  exempting  from  taxation  church  and 
•chool  lands,  and  lands  of  the  United  States. 
(High  y.  Shoemaker,  22  Cal.  363.) 
Overruled  34  Cal.  449,  458. 

190.  Property  of  all  asylums  and  eharitahle 
institutions  which  are  supported  in  whole  or 
in  part  by  the  state,  is  exempt  from  taxation. 
(San  Francisco  etc.  Society  v.  Story,  32  Oal. 
«6.) 

Property  cannot  be  exempted  from  taxa- 
tion.   See  ante,  40. 

Flumes.    See  ante,  lY,  3. 

Mining  claims.    See  ante,  lY,  8. 

T>  iBsessment  •t  Properly. 

/.  Matun  of. 

101.  The  assessor  does  not  act  judicially  in 
making  an  assessment  for  taxes.    (City  and 
County  of  San  Francisco  T.  Talbot,  68  Oal. 
485.) 
Cited  20  Nev.  461. 

192.  The  assesament  of  taxes  is  not  a  Judi- 
cial act ;  it  partakes  of  no  element  of  a  ju- 
dicial character.  It  is  a  legislative  act;  it 
requires  the  exercise  of  legislative  power, 
which,  for  certain  governmental  purposes  in 
the  county,  may  be  devolved  on  a  board  of 
supervisors,  but  cannot  be  delegated  to  any 
branch  of  the  judicial  department.  (Harden* 
burgh  V.  Kidd,  10  Cal.  402.) 

Proceedings  are  in  invitum.    See  post,  106. 

2.  Legis/ati¥»  Control  of  Mode;  Statute  Muat  b» 
Strictly  Pursued;  Presumption  in  Favor  of, 

193.  Quo  modo  is  matter  of  legislative  con- 
trol, and  the  statute  must  be  steadily  fol- 
lowed.   (De  Witt  V.  Hays,  2  Cal.  463.) 

194.  It  is  within  the  power  and  is  the  duty 
of  the  legislature  to  prescribe  the  mode  in 
which  all  property  shall  be  assessed,  but  the 
legislature  cannot,  under  the  pretense  of 
regulating  the  duties  of  assessors,  exempt 
property  from  taxation  which  the  constitu- 
tion requires  to  be  taxed.  (Peopid  ▼.  Eddy, 
43  Cal.  331.) 

Cited  65  Cal.  464;  33  Or.  341. 

196.  All  proceedings  in  the  nature  of  aa- 
Bessing  property  for  purposes  of  taxation, 
and  in  levying  and  collecting  taxes  thereon, 
are  in  invitum,  and  must  be  stricti  juris. 
(Weyse  v.  Crawford,  85  Cal.  196 ;  Lake  County 
V.  bulphur  Bank  Quicksilver  Min.  Ck).,  66 
Cal.  17,  cited  69  Cal.  539,  83  Cal.  400,  86  Cal. 
124,  87  Cal.  502,  90  Cal.  465:  People  v.  Cen- 
tral Pac.  K.  K.  Co.,  83  Cal.  393.) 

196.  Provisions  of  statute  must  be  strictly 
followed,  and  all  its  conditions  fully  complied 
with  by  him  in  order  to  impart  any  validity 
to  the  acts  of  an  assessor.  (Moss  v.  Shear, 
26  Cal.  88.) 

197.  All  the  provisions  of  the  statutes  for 
the  assessment  of  taxes,  and  for  the  sale  of 
property  for  their  nonpayment  must,  in  their 
substance,  be  strictly  pursued,  in  order  that 
a  title  acquired  at  sucn  a  sale  shall  be  valid. 
(Bussell  V.  Mann,  22  Cal.  131.) 

198.  Assessment  which  is  not  made  as  pre- 
scribed by  the  statute  is  invalid.  (CSty  of 
San  Lois  Obispo  v.  Pettit,  87  Cal.  490.) 


199.  The  acts  of  the  officer  making  the  as- 
sessment must  be  presumed  to  be  in  conform- 
ity with  law,  until  the  contrary  is  shown. 
(Palmer  v.  Boling,  8  Cal.  384.) 

SOO.  When  the  assessment-book  shows  an 
assessment  which  on  its  face  purports  to  be 
sufficient  it  is  incumbent  on  the  defendant  to 
introduce  evidence  of  any  facts  that  will  de- 
feat the  r^ularity  or  sufficiency  of  the  assess- 
ment ;  and,  if  no  such  evidence  is  introduced, 
judgment  ejiould  be  rendered  for  the  recovery 
of  the  tax.  (San  Francisco  v.  Pennie,  93  Cal. 
465.) 

201.  Where  record  discloses  conflict  of  testi- 
mony, and  that  there  was  some  testimony 
showing  that  the  assessor  had  done  every 
thing  necessiiry  to  make  a  valid  assessment, 
such  an  assessment  will  not  be  held  fatally 
defective  on  appeal.  (People  v.  Empire  Gold 
and  Silver  Min.  Co.,  83  Cd.  171.) 

Performance  of  statute  acts  is  necessary. 
See  Streets,  489,  490. 

9,  Statomenta. 

202.  It  is  the  duty  of  a  taxpayer  to  fur- 
nish a  true  and  correct  list  of  his  taxable  prop- 
erty to  the  asseEsor,  and  if  he  fails  to  do  ho, 
and  any  loss  results  to  him  in  consequence 
of  such  failure,  he  is  entitled  to  no  protection 
from  the  courts.  (City  and  County  of  San 
Francisco  v.  Flood,  64  (Jal.  504.) 

203.  Under  the  act  of  March  16,  1874,  "  to 
regulate  the  assessment  of  migratory  stock," 
the  assessor  must,  when  he  makes  the  assess- 
ment, demand  a  statement  from  the  owner  of 
migratory  stock  as  to  whether  the  stock  will 
be  removed  from  the  county  during  the  year ; 
and  unless  such  demand  be  made,  the  duty 
of  making  the  statement  is  not  imposed  upon 
the  owner,  whether  at  the  time  of  making 
the  assessment  he  shall  have  decided  to  re- 
move the  stock,  or  shall  subsequently  decide 
to  do  so.  (People  ex  rel.  Murphy  v.  Shippee, 
53  Cal.  676.) 

204.  Assessor  may  demand  of  warehouse- 
man, who  has  in  his  possession  personal 
property  of  another  subject  to  taxation,  the 
name  of  the  owner  and  a  description  ol  the 
property,  if  this  he  refused,  it  is  the  duty  of 
the  assessor  to  note  the  refusal  upon  the  as- 
sessment-book, and  make  an  estimate  of  the 
value  of  the  property.  (Bode  v.  Holts,  66 
Cal.  106.) 

205.  For  the  purposes  of  sections  3629  and 
3630  of  the  Political  Code  the  superintendent 
of  a  mining  company  is  equivalent  to  the 
managing  agent,  and  may  be  required  to 
furnish  the  assessor  with  a  list  of  the  prop- 
erty of  the  company  for  taxation,  and,  where 
the  description  of  the  property  in  the  assess- 
ment is  taken  from  such  list,  the  company 
will  be  estopped,  in  an  action  to  collect  the 
tax,  from  questioning  the  sufficiency  of  the 
description.  (Lake  County  v.  Sulphur  Bank 
Quicksilver  Min.  Co.,  68  Cal.  14.) 

206.  A  property  owner  who,  upon  demand 
made  by  the  assessor,  refuses  to  give  under 
oath  a  statement  of  his  assessable  property, 
cannot  have  the  valuations  of  the  assessor  re- 
duced by  the  county  board  of  equalization. 
Consequently,  any  irreeularity  as  to  the  time 
of  meeting  of  the  board  cannot  be  taken  ad- 
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Tantage  of  by  him  as  a  defense  to  an  action  to 
reooyer  the  taxes  levied  wainst  him.   (Modoc 
County  T.  Churchill,  75  Cal.  172.) 
Cited  96  Cal.  836. 

Refnsal  to  make  statement,  arbitrary  as- 
sessment.   See  post,  V,  14. 

207.  Oath  to  be  made,  under  the  Bevenue 
Act  of  1867,  to  the  "  list "  or  "  statement "  of 
taxable  property,  need  not  be  in  writing. 
Nor  need  the  taxpayer  furnish  in  writing 
such  "  list "  or  "  statement."  It  is  sufficient 
if  he  give  the  aaseBsor  the  necessary  informa- 
tion to  make  out  the  "list."  (People  v. 
Quinn,  18  Cal.  122.) 

Statement  by  railroad.    See  post,  V,  18. 

4,  MtctSfHy  of;  Copying  Former  AsMotment. 

208.  All  subsequent  proceedings  are  nul- 
lities without  an  assessment.  (Lake  County 
V.  Sulphur  Bank  Quicksilver  Min.  Co.,  66 
Cal.  17.) 

209.  The  listing  and  valuation  of  real  es- 
tate, for  the  purposes  of  taxation,  is  an  essen- 
tial prerequisite  to  the  validity  of  all  subse- 
quent prooaedings.  (Ferris  v.  Coover,  Ferris 
V.  Chapman,  10  Cal.  689.) 

Cited  W  Cal.  462. 

210.  If  the  property  is  not  listed  and  as- 
sessed for  the  purpose  of  taxation  the  tax 
deed  conveys  no  title.  (People  v.  Hastings, 
29  Cal.  449.) 

Cited  07  Cal.  S24;  12  Mont.  34. 

211.  The  making  of  a  certified  copy  by  an 
asseesor  of  an  dssesament-roU  made  by  an- 
other asaessor  a  previous  year  is  not  an  as- 
sessment of  property.  (People  v.  Hastings, 
29  Cal.  449.)  '^    *^   ' 

5.  Timo  of:  Fiteal  Your. 

212.  Sections  15  and  17  of  the  charter,  au- 
thorising the  city  council  to  annually  assesB, 
levy,  and  collect  taxes  upon  all  taxable  prop- 
erty within  tne  city,  and  requiring  the  city 
assessor  to  prepare  a  list  of  such  property  be- 
tween the  first  day  of  January  and  the  first 
Monday  of  April  of  each  year,  were  not 
repealed  by  section  S  of  article  XIII  of  the 
constitution  of  1879,  providing  that  the  legis- 
lature shall  by  law  require  t-ach  taxpayer  to 
annually  make  and  deliver  to  the  county  as- 
sessor a  statement  of  the  propertv  owned  by 
him,  or  in  his  possession,  or  under  his  con- 
trol, at  12  o'clocK  M.,  on  the  first  Monday  in 
March  ^  and  an  assessment  of  a  mortgage 
made  in  conformity  with  such  provisions  of 
the  charter  is  not  invalid,  although  the  mort- 

Sage  was  not  executed  until  after  the  first 
londay  in  March.  (City  of  Stockton  v. 
Western  Fire  and  Marine  Ins.  Co.,  73  Cal. 
621.) 

213.  Section  871  of  the  Municipal  Corpora- 
tion Act,  which  provides  that  the  city  coun- 
cil may  adopt  a  system  for  the  assessment, 
levy,  and  collection  of  taxes,  which  sbaU 
conform  to  the  general  laws  of  the  state  as 
nearly  as  circumstances  will  permit,  "except 
as  to  the  times  for  such  assesement,  levy,  and 
collection,"  does  not  forbid  the  council  from 
selecting  the  time  fixed  for  the  other  taxes. 
It  simply  leaves  the  selection  of  the  time  to 
the  discretion  of  the  council.  (City  of  San 
Luis  Obispo  v.  Pettit,  87  Cal.  499.) 


214.  The  provision  that  the  assessment 
must  be  made  on  or  before  the  first  Monday 
of  Maj  is  directory.  And,  generally,  when  a 
time  18  fixed  by  statute  within  whico  a  public 
officer  is  to  perform  an  official  act  regarding 
the  rights  and  duties  of  others,  it  will  he  con- 
siders i  directory,  unless  the  nature  of  the  act 
to  be  performed  or  the  language  of  the  legis- 
lature shows  that  designation  of  the  time 
was  intended  as  a  limitation  of  the  power  of 
the  officer.  (Hart  v.  Plum,  14  Cal.  148.) 
Cited  48  Cal.  146;  16  Nev.  388. 

215.  In  this  case  the  assessment  could  be 
made  after  May  by  virtue  of  the  second  pro- 
viso in  the  eleventh  section  of  the  act.  (Hart 
V.  Plum,  14  Cal.  148.) 

216.  Section  9  of  the  act  of  March  8, 1874,  au- 
thorizing an  assessment  for  taxes  in  the  city 
and  county  of  San  Francisco,  after  the  time 
within  which  the  board  of  supervisors  can 
meet  for  the  purpose  of  equalization,  violates 
both  the  state  constitution  and  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States,  and  its  validity  may  be  aitackeJ  even 
by  one  who  has  faileid  to  furnish  the  state- 
ment required  by  section  3629  of  the  Politi- 
cal Code.  (People  v.  Pittsburg  R.  E.  Co.,  67 
Cal.  625.) 

217.  A  finding  that  the  tax  was  assessed  as 
of  the  date  of  12  it.,  on  the  first  Monday  of 
March,  in  the  year  of  the  assessment,  is  not  a 
finding  of  the  date  when  the  assessment  was 
actually  made;  and  if  importing  that  the 
value  placed  on  the  property  was  that  which 
it  then  bore,  is  only  a  finding  of  what  the  law 
would  imply,  and  not  of  fact.  (San  Francisco 
V.  Pennie,  93  Cal.  465.) 

218.  The  fiscal  year  begins  on  the  Ist  of 
July,  and  ends  with  the  ^th  of  June  follow- 
ing.    (Rollins  V.  Wright,  93  Cal.  395. ) 

8.  Bf  Whom  to  be  Made. 

219.  Assessment  must  be  made  by  the  as- 
sessor.    (Ferris  v.  Chapman,  10  Cal.  589.) 

220.  County  assessor  cannot  assess  nroperty 
of  townsfaij)  for  tax  levied  on  township  prop- 
erty to  raise  a  fund  for  township  purposes. 
(People  V.  Sargent,  44  Cal.  430.) 

221.  By  the  provisions  of  section  18  of  art- 
icle XI  of  the  constitution  the  authority  of 
assessors  is  limited  to  the  districts  within 
and  for  which  they  are  elected.  They  have 
no  power  to  assess  property  situated  beyond 
the  limits  of  their  respective  districts.    (Peo- 

gle  V.  Placerville  etc.  R.  R.  Co.,  34  Cal.  65«.) 
ited  39  Cal.  359;  47  Cal.  663;  67  Cal.  118. 

222.  Tax,  to  be  valid,  must  rest  upon  as- 
sessment made  by  assessor  elected  by  quali- 
fied voters  of  the  district,  county,  or  town  in 
which  the  property  is  taxed  for  state,  county, 
or  town  purposes.  (BeUy  ▼.  Lancaster,  39 
Cal.  354.) 

Cited  46  Cal.  556;  47  Cal.  617;  80  Cal.  847. 

223.  An  assessment  made  by  an  sasesaor 
elected  by  the  qualified  electors  of  the  city 
and  county  of  Sacramento  is  not  a  sufficient 
basis  for  the  levy  of  a  tax  in  the  city  of  Sac- 
ramento for  city  purposes.  (Eeily  v.  Lan- 
caster, 39  Cal.  354.) 

224.  A  tax  on  the  property  in  a  township 
for  a  township  road  fund  must  be  assessed  by 
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an  Msesaor  elected  by  fbe  electors  of  the 
township.     (People  t.  Sargent,  44  Cal.  430.) 
Cited  46  Oal.  612,  656;  47  Cal.  617,  664;  49 
Cal.  421;  62  Cal.  80. 

225.  A  tax,  in  order  to  he  valid,  must  rest 
upon  an  assessment  made  in  the  mode  pre- 
scribed by  law,  by  an  assessor  elected  by  the 
qualified  electors  of  the  district,  county,  or 
town  in  which  the  property  is  taxed  iot 
state,  connty,  or  town  purpoeei.  (People  T. 
Hastings,  SQ  Cal.  449.) 

Cited  31  Cal.  138, 140;  84  Cal,  437,  676;  39 
Cal.  11;  44  ChI.434;  46  Cal.  512,  566;  47 
Cal.  617,  663,  664;  61  Cal.  614;  52  Cal.  80; 
97  Cal.  324;  12  Mont.  34;  14  Nev.  247 

226.  An  assessment  made  by  an  assessor 
elected  by  the  qaalifled  electors  of  the  city  and 
county  of  Sacramento  is  not  a  sufficient  basis 
for  the  levy  of  a  tax  in  the  city  of  Sacramento 
for  city  purposes.  (People  t.  Hastings,  89 
Cal   449  ) 

Cited  84* Cal.  476,  667;  89  Cal.  368,  869. 

227.  So  much  of  the  act  regulating  the  as- 
sessment and  taxation  of  railroa<l8  (Stats. 
1863-64,  p.  357)  as  provides  for  the  aBsessmeiit 
of  railroad  and  other  property  by  assessors 
other  than  by  those  in  whose  respective  dis- 
tricts the  property  is  situated,  is  held  to  be 
unconstitutional  and  void.  ( People  V.  Placer- 
Tille  etc.  R.  B.  Co..  84  Cal.  666.) 

Assessment  must  be  by  duly  elected  as- 
sessor.   See  post,  XVI. 

Road  tax,  by  whom  to  be  made.  See  post, 
XV. 

Mandamus  to  compel  assessor  to  make  as- 
Kssment.    See  Mandamus,  II,  12,  g. 

7.  When  to  6s  Atatuttd. 

228.  All  personal  property  within  a  county 
on  the  first  Monday  of  March  is  a'sessable  in 
that  county  if  not  removed  from  that  county 
before  the  assessment  is  actually  made,  and, 
!f  assessed  in  that  county  before  it  is  removed 
from  it,  the  tax  is  payable  in  that  county ; 
but  if  removed  from  that  county  to  another 
before  actually  assessed  the  assessor  of  that 
countv  may  make  the  assessment,  and  trans- 
mit the  same  to  the  assessor  of  the  county  to 
which  the  property  is  removed.  (People  v. 
Holladay,25CaI.  300.) 

Cited  35  Cal.  288;  38  Cal.  467;  64  Cal.  484, 
606;  17  Nev.  395. 

229.  To  authorize  the  taxing  of  personal 
proj>erty  in  any  other  county  than  that  in 
which  the  owner  resides  it  must  appear  that 
such  property  is  kept  or  maintained  in  such 
connty,  and  is  not  there  casually,  or  in  tran- 
situ, or  temporarily,  in  the  ordinary  course  of 
business  or  commerce.  (People  v.  Niles,  35 
Cal.  282.) 

Cited  21  Nev.  227. 

230.  Personal  property,  transienfly  within 
a  county,  cannot  be  there  taxed,  but  should 
be  taxed  in  the  county  in  which  the  owner 
resides.  (City  of  Oakland  v.  Whipple,  39 
Cal.  112.) 

Cited  71  Cal.  246;  17  Nev.  390,  398,  896. 

231.  Personal  property  is  to  be  assessed  and 
taxed  in  the  county  in  which  it  is  situated, 
except  money  and  gold-dust,  which  may,  at 
the  option  ol  the  owner,  he  taxed  in  the 


county  in  which  he  resides.  (People  v.  Niles, 
35  Cal.  282.) 

Cited  38  Cal.  467;  89  Cal.  116;  17  Nev.  386, 
390,393-^5;  21  Nev.  227. 

232.  Money  at  interest  is  to  be  taxed  in  the 
county  in  wnich  the  creditor  resides.  (Peo- 
ple V.  Whartenby,  38  Cal.  461.) 

Cited  64  Cal.  484;  17  Nev.  390. 

233.  Choses  in  action  and  property  of  in- 
tangible character,  such  as  debts,  and  the 
like,  are  property  assessable  in  the  county 
where  the  owner  resides  at  the  time  of  the 
assessment,  under  the  Revenue  Law  of  1860. 
(People  V.  Park,  23  Cal.  138.) 

Cited  25  Cal.  603;  29  Cal.  546;  88  Cal. 467;  04 
Cal.  484;  2  Of .  330. 

234.  Judgment  for  debt  and  foreclosing  ft 
mortgage  given  to  secure  it  is  only  subject  to 
taxation  in  the  county  where  the  owner  of 
the  judgment  resides,  and  then  the  money 
due  on  Uie  judgment  alone  is  taxable.  (Peo- 
ple V.  Eastman,  25  Cal.  601.) 

236.  For  the  purpose  of  taxation  the  situs 
of  money  belonging  to  the  estate  of  a  de- 
ceased person  is  in  the  county  where  the  de- 
cedent resided  at  the  time  ot  his  death,  and 
the  situs  is  not  changed  by  placing  the  n.oney 
on  general  deposit  in  a  Dank  in  another 
county.  (City  and  Cktunty  of  San  Francisco 
V.  Lux,  64  Cal.  481.) 

236.  Vessel  sailing  from  port  in  which 
owner  resides  is  not  liable  to  taxation  in  an- 
other county  because  it  is  temporarily  in  such 
other  connty  for  the  purpose  of  being 
freighted.  (People  v.  Niles,  86  Cal.  282.) 
Cited  64  Cal.  484. 

Situs  of  debt.    See  ante,  129. 
Act  relating  to  assessment  of  migratory 
herds  is  unconstitutional.    See  ante,  III,  1. 

8.  Dtscrifition  ot  Proporty. 

237.  When  the  description  of  property  as- 
sessed is  taken  from  a  list  furnished  by  the 
taxpayer,  or  the  assesssor  makes  a  description 
without  the  aid  of  such  list,  the  taxpayer 
cannot  be  heard  to  complain  of  the  insuffi- 
ciency of  the  description.  (City  and  County 
of  San  Francisco  v.  Flood,  64  Cal.  604.) 

238.  The  assessment  must  be  as  certain  as 
to  the  person  taxed  as  it  is  to  the  amount  of 
the  tax  and  to  the  property.  (Kelsey  v.  Ab- 
bott, 13  Cal.  609.) 

Cited  32  Cal.  332;  63  Cal.  667;  90  Cal.  466. 

239.  If  the  description  of  the  property  as> 
sessed  is  certain  enough  to  inform  the  tax* 
payer  for  what  he  is  assessed  it  is  sufficiently 
certain.  (San  Francisco  v.  Pennie,  93  Cal. 
465.) 

240.  A  description  of  property  in  an  assess- 
ment-roll which  is  so  vague,  indefinite,  and 
uncertain  as  to  render  it  impossible  to  deter- 
mine whether  the  whole  or  a  part,  or  if  a  part, 
what  part  of  the  land  was  intended  to  be  as- 
sessed to  the  person  named  ther^n,  is  insufB- 
cient.    (People  v.  Flint,  39  Cal.  670.) 

241.  A  lumping  assessment  of  "personal 
property"  is  Dad.  Every  item  of  taxable 
property  need  not  be  listed,  but  the  different 
classes  named  in  the  act  should  be  stated,  as 
goods,  moneyloaned.  gold-dust,  solvent  debts. 
(Falkner  v.  Hunt,  16  Cal.  167.) 
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as.  Under  section  3660  of  the  Political 
Code  the  failure  to  enumerate  perional  prop- 
erty in  detail  does  not  invalidate  the  asoese- 
ment.  It  ia  only  necessary  to  show  generally 
the  kind  or  quality  of  personal  property,  eo 
that  the  taxpayer  may  know  for  what  prop- 
erty he  ia  taxed.    (Dear  t.  Yarnom,  80  Cal. 

Cited  12  Hont.  36. 

243.  Personal  property  may  be  uaeued  for 
taxes  in  balk,  without  any  statement  of  the 
character  of  the  property.  (People  T.  Sneatb, 
28  Cal.  612.)       '    "^   ' 

Cited  30  Cal.  638;  31  Cal.  482;  32  Cal.  332;  34 
Cal.  441;  47  Cal.  618;  64  Cal.  606,  606;  69 
Cal.  639;  98  Gal.  470. 

244.  The  word  "enumerate."  u  used  in 
flobdivision  4  of  section  3660  oi  the  Political 
Code,  which  provides  for  the  assessment  of 
"personal  property,  showing  the  number, 
kind,  amount,  and  quality,"  bat  that  "a  fail- 
ure to  eunmerate  in  detail  such  personal  prop- 
erty does  not  invalidate  the  assessment,  '"^does 
not  mean  merely  to  "  number,"  but  imports 
to  "designate,"  or  "specifically  mention," 
and  applies  to  each  of  tne  specifications  pre- 
viously named  in  the  clause.  The  legisla- 
ture evidently  intended  that  the  assessment 
should  not  be  invalidated  if  neither  the  num- 
ber, kind,  or  quality  of  the  personal  property 
should  be  Bpecificallr  mentioned.  (San  Fran- 
cisco V.  Pennie,  93  (Jal.  466.) 

246.  The  rule  as  to  the  degree  of  certainty 
required  in  describing  personal  property  in 
assessments  for  taxation  is  that  the  property 
must  be  so  described  that  taxpayers  may  know 
for  what  they  are  taxed;  and  where  an  as- 
sessment is  for  "  mining  stock,"  the  descrip- 
tion meets  the  requirements  of  section  3650, 
subdivision  4,  of  the  Political  (jode,  and  is 
sufficient  for  all  purposes.  (City  and  County 
of  San  Francisco  v.  Flood,  64  Cal.  504.) 
Cited  68  Cal.  16;  80  Cal.  89;  93  Cal.  469,  470, 

472;  distinguished  67  Cal.  627. 

246.  Bonds  of  this  state  belonging  to  s 
foreign  insurance  company,  but  deposited  in 
this  state  in  accordance  with  law,  when  as- 
sessed for  taxes,  are  suflScientlv  described  by 
being  designated  "  money  ana  bonds  depos- 
ited as  per  statute."  (People  T.  Home  Ins. 
Co.,  29  Cal.  633.) 

Cited  93  Cal.  470. 

247.  An  assessment  which  describes  the 
property  assessed  as  consisting  of  a  mortgage 
upon  certain  described  real  estate,  being  tne 
mortgaged  premises,  is  an  arseBsment  of  such 
real  estate,  and  not  merely  an  assessment  of 
(he  mortgage.  (Doland  v.  Mooney,  72  Cal. 
84.) 

248.  An  assessment  thus;  "Personal  prop- 
erty—mortoages  (Marysville)  one  hundred 
thousand  dollars,"  is  not  good  us  an  assess- 
ment of  personal  property,  independent  of 
the  term  "  mortgages,  on  the  ground  that 
the  act  requires  no  description  of  personal 
property  to  be  given,  but  its  value  only.  The 
whole  statement  must  be  taken  together,  and 
that  shows  "mortgages"  to  be  taxed,  and  they 
are  not  subject  to  taxation  as  such.  (Falk- 
ner  V.  Hunt,  16  Cal.  167.) 

Cited  34  Cal.  439,  440;  38  Cal.  467;  64  Cal. 
485,606. 


249.  An  assessment  thus;  " Mortgages 
(Marysville)  one  hundred  thousand  dollars," 
is  insufficient  under  the  act.  The  assessment 
does  not  show  for  what  the  mortgages  were 

Siven,  nor  on  what  property,  nor  wnether  the 
ebts  were  solvent,  nor  the  valne  of  the  prop- 
erty mortgaged ;  and  the  sole  fact  that  a  mort- 
gage is  held  for  a  given  amount  does  not  make 
the  mortgage  subiect  to  taxation  as  for  so 
much  money.  (Falkner  v.  Hunt,  16  Cal. 
167.) 
Cited  2  Or.  330. 

260.  An  assessment  of  taxes  to  a  mortgagee 
on  the  mortgage  interest  in  land^  which  de- 
scribes the  mortgaged  land  as  divided  by  the 
owner  into  blocks  and  lots  before  the  levy  of 
the  assessment,  sufficiently  describes  the 
land,  although  the  mortgage  described  the 
land  as  an  entire  tract  in  a  sx>ecified  section 
and  township,  where  it  appears  that  the 
blocks  and  lots  assessed  to  the  mortgagee  con- 
stitute the  identical  land  described  in  the 
mortgage,  and  no  more,  and  that  the  assess- 
ment is  in  sulwtantial  conformity  to  the  stat- 
ute, and  in  proper  form  for  the  assessment 
of  a  mortgage  interest  in  town  lots,  (San 
Qabriel  Valley  Land  and  Water  Co.  v.  Wit- 
mer  Brothers  Co.,  96  Cal.  623.) 

261.  it  is  not  essential  that  the  assessment- 
book  fihall  in  itself  contain  a  complete  de- 
Bcriptinn  of  the  personal  property  to  be  as- 
sessed, bat  it  is  sufficient  to  refer  to  any 
public  record  or  document  in  which  the  de- 
tails oi  the  description  may  be  found.  (San 
Francisco  v.  Pennie,  93  Cal.  466.) 

252.  A  a  assessment  of  taxes  against  the  ad- 
ministnitor  of  an  estate  of  a  decedent,  upon 
property  described  as  "  personal  property,  as 
per  inventory  on  file  in  the  superior  court, 
Departniimt  No.  9,  personal  property  one  hun- 
dred thousand  dollars,"  is  a  sniflcient  compli- 
ance with  the  requirements  of  the  statute  as 
respects  the  description  of  the  property  to 
form  the  basis  of  the  assessment.  (San  Fran- 
cisco T.  Pennie  93  Cal.  466.) 
Cited  94  Cal.  322. 

263.  An  assessment  stating;  "House  and 
lot  north  side  of  Commercial  street,  formerlv 
owned  bv  Belle  Creole,  also  brick  store  nortu 
side  of  (yommercial  street,  and  second  from 
the  comeiU)f  Pine  and  Commercial,  including 
lot  and  all  the  appurtenances  seven  thousand 
dollars,"  there  being  at  the  top  of  the  page 
containing  this  description  the  words 
"  Nevada  county,  Nevada  township,  Nevada 
city,"  is  fatally  defective  in  omitting  "  to 
give  the  metes  and  bounds,  or  describing  the 
premises  bv  lots  or  fractions  of  lots,"  accord- 
ing to  the  fourth  section  of  the  Revenue  Act 
of  1857  (Kelsey  v.  Abbott,  18  Cal.  609.) 
Cited  55  Cal.  289. 

264.  Under  the  Revenue  Act  of  1867  several 
city  lots  cannot  be  assessed  in  gross  for  taxes, 
and  then  sold  together  for  the  aggregate 
amount  of  the  tax.  A  tax  deed  based  on 
such  sale  is  void.  The  intention  of  the  act  is 
that  each  lot  shall  be  separately  assessed  and 
valued,  so  as  to  bear  its  own  portion  of  the 
public  burdens.  (Terrill  v.  Groves,  18  Cal. 
149,  cited  70  Cal.  607,  8  Nev.  348,  366, 17  Or. 
66;  People  v.  Clunie,  70  Cal.  604.) 

266.  Under  section  3660  of   the  Politioal 
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Ood«,  town  Iota  must  ba  aepAistely  liated  and 
Waad  for  pnrpoaeB  of  aweBsmeni,  aooording 
totbeqrsteni  of  nnmbering  obtaining  in  sucn 
towns;  and  an  asseasment  of  se-veral  lots  as 
one  undivided  paroel  ia  void,  if  the  owner 
thereof  did  not  return  them  to  the  aaaeaeor  aa 
a  whole,  and  did  not  refute  to  make  a  return. 
(Cadwalader  v.  Naeh,  73  Cal.  43.) 
Cited  80  Oal.  89;  12  Mout.  88. 

256.  A  aberitfa  deed  made  under  a  sale  for 
a  tax  in  pursuance  of  a  judgment  enforcing 
the  lien  of  the  tax  is  not  void  because  the 
property  sold,  being  several  lots  in  a  city,  was 
assMsed  in  solido,  and  not  each  lot  separately. 
(Anderson  t.  Rider,  46  Oal.  138.) 

Cited  51  Cal.  10. 

257.  Blocks  of  land  in  a  city  may  be  assessed 
for  taxation  by  blocks,  when  they  are  assessed 
to  the  owner,  even  if  they  have  been  subdi- 
vided into  lota.  (People  v.  Culverwell,  44 
Cal.  620.) 

Cited  73  Oal.  60. 

258.  Land  outside  of  a  city  or  incorporated 
town  must  be  prescribed  by  metes  and 
bounds;  the  number  of  acres,  as  nearly  as 
possible,  and  the  locality  and  township  must 
be  given.  (Lacbman  v.  Clark,  14  Cal.  131.) 
Cited  22  Cal.  371,  372. 

250.  Under  the  Bevenue  Act  of  1867  the  as 
aessment  of  lands  outside  of  a  city  or  incor 
porated  town  need  not  describe  the  land  by 
metes  and  bounds.  (High  v.  Shoemaker,  ^ 
Cal.  363.) 

260.  In  ao  assessment  for  taxes  a  descrip- 
tion of  a  tract  of  land  by  name  ia  suflScient. 
(People  V.  Leet,  23  Oal.  161.) 

Cited  74  Oal.  465. 

261.  Anassessmentof  property  as  "a  ranch, 
commonly  known  as  '  Clark's  ranch,'  situ- 
ated on  the  Auburn  road,  two  miles  south  of 
Qrass  Vallev,  in  Nevada  county,  state  of  Cali- 
fornia," is  insufBcient,  and  a  deed  on  a  sale 
under  it  is  void.  (Lachman  v.  Clark,  14  Cal. 
131.) 

262.  Under  sections  3650  and  3628  of  the 
Political  Oode  it  is  suflScient  in  an  assess- 
ment of  a  tract  of  land  to  describe  it  by  stat- 
ing the  congressional  subdivisions  contained 
in  It.  (Lake  (bounty  v.  Sulphur  Bank  Quick- 
silver Min.  0>.,  66  Cal.  17.) 

263.  An  assessment  of  real  property,  de- 
scribed as  "a  tract  of  land  entered  by  Frazier 
in  section  13,  township  13,  range  7,"  is  void. 
(Lake  Counf;  v.  Sulphur  Bank  Quicksilver 
Min.  Co.,  66  Cal.  17.) 

264.  The  description  of  real  property  in  an 
assessment  as  the  "  west  fractional  half  and 
■ontbeast  quarter  of  (mine)  section  6,  town- 
ship 13,  range  7,  four  hundred  and  thirty-six 
acres,  all  of  fractional  section  6,  township  13. 
range  7,  one  hundred  an'l  thirty-three  acres,'' 
is  suflScient.  It  is  in  effect  a  statement  that 
all  of  the  subdivisions  are  a  mine.  (Lake 
County  V.  Sulphur  Bank  Quicksilver  Min.  C!o., 
66  Cal.  17.) 

Cited  68  Cal.  16. 

266.  If  the  assessor,  in  assessing  a  tract  of 
land  which  consists  of  a  specific  quantity 
granted  by  the  Mexican  government,  to  be 
selected  within  the  exterior  boundaries  of  a 
much  larger  tract,  describes  it  as  definitely  as 


the  nature  of  the  case  will  admit  of,  the  as- 
sessment is  valid.  (People  v.  Crockett,  88 
Cal.  150.) 

266.  A  description  of  land  in  an  asseasment- 
roll  as  follows:  "  Four  hundred  acres  of  land 
situated  on  the  Volcano  and  Jackson  road,  in 
township  No.  1,  of  the  county  of  Amador  and 
state  of  California,  and  commonly  known  as 
the  '  New  York  Rancho,' "  held,  to  be  suffi- 
cient under  the  Revenue  Act  of  1857.  (High 
V.  Shoemaker.  22  Oal.  363.) 

Cited  72  Cal.  436. 

267.  No  action  can  be  maintained  under  the 
act  of  May  17,  lc61,  for  a  tax  on  real  estate  un- 
less the  assessment  has  sufficiently  desiKuated 
the  property  to  enable  a  proper  description  of 
it  to  be  given  in  the  complant.  A  descrip- 
tion of  the  land  assessed  as  "  the  unsold  por- 
tion" of  eleven  square  leagues  of  land  known 
aa  Los  Mokelamos,  is  fatally  defective.  (Peo- 
ple V.  Pico,  20  Oal.  695.) 

Cited  26  Oal.  302,  305;  31  Oat.  199;  39  Oal. 
673;  48  Cal.  430;  55  Oal.  289;  99  Oal.  601. 

268.  An  assessment  of  land  as  "  balance  of 
land  on  Rancho  Arroyo  de  San  Antonio,  ten 
thousand  and  ninety  acres,  at  four  dollars 
per  acre,  forty  thousand  three  hundred  and 
sixty  dollars,"  is  sufficient,  it  appearing  on 
the  roll  that  the  part  of  the  ranch  not  assessed 
was  comprehended  within  the  plat  of  a  town, 
certain  lots  in  which  were  assessed  on  the 
same  list  to  the  same  owner.  (Fatten  v. 
Oreen,  13  Cal.  826.) 

Cited  22  Oal.  372;  72  Oal.  436;  2  Or.  209. 

269.  A  description  sufficiently  certain  to 
convey  land,  between  man  and  man,  and 
which,  if  contained  in  an  agreement  to  con- 
vey, would  authorise  a  court  of  equity  to  de- 
cree a  specific  execution,  mav  not  answer  in  a 
proceeding  to  enforce  the  collection  of  a  tax. 
In  the  lattiar  ease  the  description  must  be  cer- 
tain of  itself,  and  not  such  as  to  reouire  evi- 
dence aliunde  to  render  it  certain.  Held,  ac- 
cordingly, that  an  assessment,  one  of  the  calls 
of  which  was  "  north  by  the  lands  of  James 
Reagan  and  others,"  was  void ;  and  so  held, 
also,  with  reference  to  an  assessment  which 
described  the  land  as  "  boun  led  ....  south 
by  the  lands  of  Felton  and  Patterson."  (Peo- 
ple T.  Mahoney,  66  Cal.  286.) 

Cited  66  Oal.  »);  83  Cal.  400;  81  Nev.  101 ;  2 
N.  Dak.  148. 

270.  An  assessment  for  a  tax,  in  which  fif- 
teen thousand  and  eighty  acres  of  land  are  as- 
sessed by  quantity  and  boundaries,  excepting 
therefrom  a  portion  thereof  before  sold,  with- 
out a  description  of  the  excepted  portion,  is 
void.    ( People  v.  Hyde,  48  Oal.  431.) 

Cited  66  Oai;  289. 

271.  An  assessment  of  a  large  tract  of  land 
for  taxes,  under  the  act  of  1861,  which  de- 
scribes the  whole  tract  by  metea  and  bounds, 
and  then  excepts  from  the  tract  parcels  of  the 
same  which  had  previously  been  conveyed, 
but  does  not  describe  the  excepted  portions 
by  metes  ani  bounds,  nor  in  any  manner,  ex- 
cept by  a  reference  to  recorded  deeds,  is  void 
on  its  face.  (People  v.  CJone,  48  Cal.  427.) 
Cited  48  Cal.  433;  65  Oal.  289;  2  N.  Dak.  148; 

11  Or.  332. 

272.  When  the  assessor  aasesaes  an  entire 
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trsot  of  land  to  a  person,  and  the  person  as- 
aessed  had  previously  sold  a  part  of  the  same 
by  metes  and  bounds,  and  the  assessment 
contains  nothing  to  show  what  valnution  the 
assessor  placed  on  the  part  not  sold,  the  as- 
sessment is  frandulent  and  void,  and  the  tax 
cannot  be  collected.  (People  v.  Hancock,  48 
Gal.  631.) 

273.  Neither  an  assessment  for  taxes  nor  a 
tax  deed  are  necessarily  void  because,  in  de- 
scribing' the  land  assessed,  a  false  call  has 
been  inserted  in  the  description  in  the  assess- 
ment-roll or  tax  deed.  (Bosworth  v.  Dan- 
sien,  25  Cal.  296.) 

Cited  33  Oal.  613;  79  Oal.  356;  1  Idaho,  N.  8., 
419. 

274.  An  assessment  of  land  is  not  void  by 
reason  of  mistake  in  description^  unless  it 
(»ntains  such  a  falsity  in  the  designation  or 
description  of  the  land  assessed,  as  might 
probably  mislead  the  owner  and  prevent  him 
from  ascertaining  that  his  land  had  been  as- 
sessed.   (Bosworth  ▼.  Dansien,  25  Cal.  296.) 

275.  Since  the  passage  of  the  act  of  1801  an 
assessor  ia  only  required  to  assess  improve- 
ments on  real  estate  and  personal  property 
in  general  terms  and  under  a  gross  valuation, 
and  a  specific  description  of  suchproperty  is 
unnecessary.    (People  v.  Bains,  23  Cal.  127.) 

276.  The  object  of  a  description  of  property 
in  an  assessment-roll  is  to  clearly  identify  the 
property  assessed.  An  assessment-roll  which 
describes  minutely  each  particular  piece  of 
improvement  on  land  assessed,  with  the  value 
of  each,  separately  stated,  in  a  column  of  item 
figures,  so  arranged  that  there  can  be  no  mis- 
take as  to  the  propertv  intended  to  be  as- 
sessed, and  where,  in  addition,  the  aggregate 
valne  of  the  same  is  stated  under  the  general 
bead  "  Value  of  improvements  on  lauds,"  is 
dearly  snfficient.  (People  v.  Empire  Qold 
and  Silver  Min.  Co.,  33  Cal.  171.) 

Cited  34  Cal.  440. 

Description  of  roadway  of  railroad.  See 
post,  V,  13. 

Description  in  statement  by  mining  super- 
intendent.   See  ante,  V,  3. 

9.  To  Whom  A»»0$$0«L 

Certainty  as  to  person.    See  ante,  238. 

277.  It  is  duty  of  assessor  to  assess  property 
to  owner  if  he  can  ascertain  who  the  owner 
is ;  otherwise,  to  assess  it  to  unknown  owners, 
and  proceed  at  once  to  collect  the  tax  by  seiz- 
ure and  sale,  in  the  manner  provided  by  law. 
(Weyse  v.  Crawford,  85  Cal.  196.) 

278.  An  assessment  for  taxes  must  be  made 
against  the  owner  when  known.  The  indi- 
Tidual,  not  the  property,  pays  the  tax.  The 
property  shows  the  amount  of  the  tax  with 
which  to  charge  the  owner,  and  is  securitv 
for  payment.  (Kelsey  v.  Abbott,  13  Cal. 
GOd  ) 

Cited  28  Cal. 616;  30 Cal.  638;  64  Cal. 623;  66 
Cal.  21;  69  Cal.  639. 

279.  It  is  duty  of  assessor  to  ascertain  name 
of  owner  of  each  piece  or  x>arcel  of  property, 
under  sections  3628,  3635,  3636,  and  3650  of 
the  Political  Code,  and  to  assess  it  to  him ; 
or  failing  to  ascertain  the  name  of  the  owner, 
to  assess  it  to  "  anknown  owners."  An  as- 
sessment to  "  D.  B.  M.  and  all  owners  and 


claimants    known    or   unknown,"    is   void. 
(Grotefend  v.  Ults,  63  Cal.  666.) 
Cited  54  Cal.  523;  65  Cal.  367;  59  Cal.  51 ;  80 
Cal.  76;  87  Cal.  602. 

280.  If  assessor  cannot  find  persons  to  be 
taxed  he  may  nevertheless  assess  their  prop- 
erty.    (Hart  V,  Plum,  14  Cal.  148. ) 

iSl.  Assessor  may  assess  real  estate  to  any 
person  whom  he  finds  in  possession,  charge, 
or  control  of  it,  and  such  person  is  liable  for 
the  taxes  as  well  as  the  property  assessed. 
(People  V.  Rains,  23  Cal.  131.) 

282.  To  make  party  liable  to  assessment  for 
property  as  being  in  his  possession,  control, 
or  management,  within  the  meaning  of  sec- 
tion 3629  of  the  Political  Code,  his  "  posses- 
sion" must  be  one  that  carries  with  it  the 
usual  marks  and  indications  of  ownersliip; 
and  property  in  the  possession  of  mere  naked 
bailees,  who  are  without  interest  in  or  power 
over  the  property,  is  not  assessable  to  such 
bailees.     (Weyse  v.  Crawford,  85  Cal.  196.)  , 

283.  Property  on  storage  in  a  warehouse, 
for  which  the  owners  of  the  warehouse  had 
given  storage  receipts,  each  receipt  showing 
that  the  holder  of  the  receipt  was  the  owner 
of  the  property  described  in  it,  and  there  on 
store,  is  not  in  the'  possession,  control,  or 
management  of  the  owners  of  the  warehouse 
within  the  meaning  of  section  3629  of  the 
Political  Code.  (Weyse  v.  Crawford,  86  Cal. 
196.)  • 

Arbitrary  assessment  of  goods  in  ware- 
house.   See  post,  y,  14. 

284.  If  personal  property  in  this  state  be- 
longing to  nonresident  is  in  possession  of 
trustee  or  agent  it  may  properly  be  assessed 
to  the  agent  or  trustee  having  it  in  posses- 
sion. (People  V.  Honte  Ins.  Co.,  29  Cal.  533.) 
Cited  34  CiU.  440. 

285.  In  the  absence  of  evidence  of  identity 
an  assessment  of  personal  property  to  the 
"Sulphur  Banks  Q.  M.  (3o.,  F.  Fiedler, 
Agent,"  cannot  be  enforced  against  a  cor- 
poration known  as  the  "  Sulphur  Bank  Quick- 
silver Mining  Company."  (Lake  County  v. 
Sulphur  Bank  Quicksilver  Min.  Co.,  66  Cal. 
17.) 

286.  An  assessment  for  the  purpose  of  taxa- 
tion was  made  to  "Sulphur  Bank  Quicksilver 
Mining  Company,  F.  Fiedler,  Agent."  Held, 
that  this  was  sufficient  to  indicate  that  the 
assesBment  was  to  the  Sulphur  Bank  Quick- 
silver Mining  Companv.  (Lake  County  v. 
Sulphur  Bank  Quicksilver  Min.  Co.,  68  Cal. 
14.) 

287.  Error  made  by  assessing  personal 
property  to  wrong  owner  or  claimant  under 
the  Revenue  Act  of  1857,  and  acts  amenda- 
tory thereof,  does  not  afiect  the  validity  of 
the  assessment.  (People  v.  Home  Ins.  Co., 
29  Cai.  533.) 

Cited  64  Cal.  606. 

288.  A  tax  deed  based  upon  an  assessment 
of  land  not  made  to  the  true  owner,  he  being 
known,  but  to  a  person  who  haa  no  title 
thereto,  is  void.  (Klumpke  v.  Baker,  68  Cal. 
559.) 

Cited  87  Cal.  502. 

289.  An  assessment  of  land  for  taxes,  not 
made  to  unknown  owners,  but  to  the  owner 
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\>y  bis  Borname,  leaying  a  blank  for  bis  given 
name,  is  void,  and  a  deed  executed  to  a  pur- 
cbaaer  of  tbe  land  at  a  sale  for  the  tax  is  void 
also.  (Crawford  v.  Schmidt,  47  Cal.  617.) 
Cited  55  Cal.  367;  60  Oal.  21;  09  Cal.  539;  90 
Cal.  466. 


290.  Under  section  3628  of  tbe  Political 
Code,  as  amended  in  1880,  tbe  ascertainment 
ot  tbe  name  of  the  owner  of  real  property  is 
a  matter  witb  respect  to  which  the  assessor 
baa  discretionary  power,  and  bis  judgment  or 
conclusion  in  regard  to  it  is  final,  so  far  as 
the  validity  of  the  tax  is  concerned,  (Land- 
regan  v.  Peppin,  80  Cal.  122.) 

2dl.  A  mistake  in  tbe  name  of  tbe  owner  in 
an  assessment  of  real  property  does  not  in- 
validate the  assessment,  but  an  assessment  of 
personal  property  to  a  person  other  than  the. 
owner  is  absolutely  void.  (Lake  County  v. 
Sulphur  Bank  Quicksilver  Min,  Co.,  66  Cal. 
17.) 

292.  T7nder  section  3628  of  tbe  Political 
Code,  as  amended  in  1880,  no  mistake  in  tbe 
name  of  tbe  owner  or  supposed  owner  of  real 
prox>erty  can  i«nder  the  assessment  thereof 
invalid ;  and  tbe  assessment  to  M.  dc  Co.  of 
real  property  standing  in  tbe  name  of  M.  is 
binding  upon  the  property  assessed,  and  a 
tax  deed  given  upon  the  saie  of  the  property 
for  delinquent  taxes  is  valid,  and  passes  title 
to  tbe  land.  (Landregan  v.  Peppin,  60  Cal. 
122.) 

Cited  96  Cal.  380. 

293.  The  tax  law  creates  two  remedies,  one 
against  the  person  and  the  other  against  the 
property,  each  having  a  distinct  and  separate 
existence ;  and  a  mistake  in  the  name  of  the 
person  to  whom  the  property  should  have 
been  assessed  does  not  aSect  tbe  validity  of 
the  tax  as  against  the  property  itself. 
(O'Grady  v.  Barnhisel,  23  Cal.  ^7.) 

Cited  14  Nev.  231. 

294.  Where  property  owned  by  8.  B.  Whip- 
ple, who  bad  always  been  known  by  that 
name  and  no  other,  was  assessed  to  S.  M. 
Whipple,  held,  that  tbe  assessment  was  void 
because  there  was  no  designation  of  the  prop- 
erty owner.  (People  v.  Whipple,  47  Cal.  591. ) 
Cited  66  Cal.  21 ;  90  Oal.  465. 

296.  An  assessment  of  property  for  a  tax  to 
•  name  wbiob  is  neither  the  true  name  of  the 
owner,  nor  one  by  which  he  has  been  known, 
is  void.    (People  v.  Whipple,  47  Cal.  691.) 

296.  An  assessment  under  the  Revenue  Act 
of  1864  of  lands  owned  by  one  "  Castro"  to 
"Castero"  is  invalid ;  and  a  tax  deed  describ- 
ing the  lands  sold  as  having  been  assessed  to 
"  Castro,"  and  not  purporting  to  be  made  in 
pursuance  of  the  assesement  to  "  Castero,"  is 
▼old.    (Emeric  v.  Alvarado,  90  Cal.  444.) 

Slight  discrepancy  in  name  of  owner.  See 
post,  V,  16. 

297.  An  assessment  of  land  in  tbe  name  of 
a  deceased  person  made  prior  to  tbe  amend- 
ment of  March  22,  1880,  to  section  3628  of  the 
Political  Code,  is  void.  (Pearson  v.  Creed,  08 
Cal.  638.) 

298.  If  the  statute  requires  money  paid  into 
oonrt  and  deposited  witb  the  county  treas- 
urer to  be  assessed  to  such  treasurer,  and  it 
is  assessed  to  tbe  plaintiff  in  tbe  suit,  tbe  as- 


sessment is   invalid.      (City  of   San  Luis 
Obispo  v.  Pettit,  87  Cal.  499.) 

299.  A  certificate  of  sale  for  taxes  which  re- 
cites that  the  land  was  assessed  to  a  named 
person,  "  and  all  known  owners  or  claimants, 
ana,  when  unknown,  to  unknown  owners  or 
claimants,"  and  a  tax  deed  founded  thereon 
purporting  to  convey  tbe  land  and  all  inter- 
ests therein  belonging  to  tbe  person  named, 
"and  all  owners  and  claimants  thereof  known 
or  -unknown,"  are  each  void.  (Greenwood  v. 
Adams,  80  Cal.  74.) 

300.  Tbe  recital  in  a  tax  deed  of  an  assess- 
ment of  certain  property  to  a  person  named 
and  "unknown  owners"  is  void,  and  tbe  deed 
is  inadmissible  in  evidence  to  prove  title. 
(Jatunn  v.  O'Brien,  89  Cal.  67.) 

301.  Where  tbe  certificate  of  a  tax  sale 
states  that  tbe  property  was  assessed  to  a 
person  named,  "and  to  all  owners  and  claim- 
ants, known  and  unknown,"  tbe  certificate 
shows  that  the  property  was  not  lawfully  as- 
sessed; and,  where  the  tax  deed  omits  to  re- 
cite the  latter  part  of  the  assessment  as  re- 
cited in  the  certificate  of  tax  sale,  it  is  void 
for  not  reciting  the  matters  recited  in  the  cer- 
tificate.   (De  Friece  v.  Quint,  94  Cal.  653.) 

302.  An  assessment  of  land  to  "A  B,  and  all 
claimants,  known  and  unknown,"  is  valid  and 
eSectual  as  against  the  property,  even  if  A  B 
was  neither  tbe  owner  of  nor  in  possession  of 
tbe  property  at  the  time  of  the  assessment. 
(O'Gfrady  v.  Barnhisel,  23  Cal.  287.) 

303.  Action  to  recover  a  personal  property 
tax.  The  assessment  was  made  to  defendant 
by  name.  Held,  a  recital  in  the  assessment- 
book  under  tbe  bead,  "  description  of  prop- 
erty," that  "the  property  is  assesaed  to  par- 
ties listed,  and  to  all  owners  and  claimants, 
known  or  unknown,"  was  an  idle  recital,  and 
did  not  vitiate  tbe  assessment.  (City  and 
County  of  San  Francisco  v.  Pbelan,  61  Cal. 
617.) 

Cited  64  Cal.  2;  66  Cat.  226. 

304.  An  assessment  of  land  for  taxes  to 
Murphy  and  Dooley,  and  to  all  owners  and 
claimants,  known  or  unknown,  and  to  all 
owners  and  claimants  of  any  interest,  present 
or  future,  therein,  or  any  lien  upon  tbe 
same,"  is  good  under  the  Revenue  Act  of 
1864,  as  amended  by  the  acts  of  1857  and  1859. 
(Brunn  v.  Murphy,  29  Cal.  326.) 

305.  A  certificate  issued  on  a  sale  for  taxes, 
reciting  that  tbe  property  was  assessed  to 
"O.  A.  Hemenway  and  to  all  claimants,  known 
and  anknown,"  shows  an  invalid  assessment, 
and  mav  be  given  in  evidence  to  defeat  a  deed 
foundea  thereon,  though  regular  on  its  face. 
(Daly  V.  Ah  Goon,  64  (Jal.  512.) 

Cited  80  Cal.  76;  87  Cal.  502;  94  Cal.  660. 

306.  An  assessment  for  taxes  held  not  to  be 
vitiated  by  the  words,  "to  all  owners  and 
claimants,  known  and  unknown,"  appearing 
in  the  general  beading  to  the  assessment-roll ; 
but  in  the  tabular  part  of  the  roll,  under  the 
beading  "Taxpayer's  name,"  were  the  words 
"Place,  Wilson,  Newman,  and  others. "  Held, 
that  tbe  assessment  was  invalid.  (Boswortb 
V.  Webster,  64  Cal.  1.) 

Cited  78  Cal.  147 ;  87  Cal.  502. 

307.  Action  to  obtain  an   injunction    re- 
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atntinuig  the  defendanta  from  Belling  oertain 
real  property  under  an  ezecotion.  The  plain- 
tiff claimed  under  a  tax  aale  and  deed;  the 
defendants  were  proceeding  to  sell  under  an 
execution  against  the  prior  owners.  The  de- 
fendants demurred ;  the  demurrer  being  sus- 
tained, and  no  amendment  made,  judgment 
went  for  defendants.  A  preliminary  injunc- 
tion having  been  issued,  the  same  was  dis- 
solved. Held,  the  tax  deed  is  void,  it  being 
therein  recited  that  the  property  was  assessed 
to '  'California  Consolidated  Mining  Company, 
and  to  all  owners  and  claimants,  known  and 
unknown."  Per  Myrick,  McKinstry,  and 
Ross,  JJ.,  concurring.  (Hall  t.  Tbeisen,  61 
Cal.  624.  6S6.) 

308.  An  assessment  to  "0.  O.,  and   all 
owners  or  claimants,  known  or  unknown,"  is 
void.    (Orimm  v.  O'Connell,  54  Cal.  622.) 
Cited  68  Cal.  61;  87  Cal.  602;  97  Cal.  674. 

309.  In  an  action  to  quiet  title,  in  which 
the  defendant  claimed  under  a  tax  sale  and 
deed,  and  the  plaintiff  under  a  deed  from 
parties  doing  business  under  the  name  of 
''The  Blue  Range  Mining  Company,"  it  ap- 
peared that  the  property  was  assessed  to 
'*  The  Blue  Range  Mining  Com  pan  v"  by  direc- 
tion of  the  plaintiff's  agent,  and  that  the  cer- 
tificate of  sale  and  tax  deed  each  recited  the 
assessment  as  made  to  "  The  Blue  Range  Min- 
ing Company,  and  to  all  owners  and  claim- 
ants, known  and  unknown."  Held,  (1)  that 
the  assessment  was  void  because  "The  Blue 
Range  Mining  Company"  was  not  the  owner, 
and  was  not  a  person  who  could  own ;  ana 
(2)  that  the  certificate  and  sale  were  void 
for  the  additional  reason  that  they  recited  an 
assessment  to  "  The  Blue  Range  Mining  Com- 
pany, and  to  all  owners  and  claimants,  known 
and  unknown."  (Hearst  T.  Egglestone,  66 
Cal.  365.) 

Cited  61  Cal.  619:  64  Cal.  2:  67  Cal.  484;  69 
Cal.  639;  86  Cal.  664;  87  Cal.  602. 

310.  Under  the  Revenue  Act  of  1864,  if 
lands  were  assessed  to  unknown  owners,  the 
assessor  must  have  stated  in  his  list  that  the 
land  was  so  assessed  because  it  was  unoc- 
cupied and  the  owner  was  unknown,  or  the 
assessment  created  no  charge  upon  the  land, 
and  no  legal  obligation  was  imposed  on  any 
one  to  pay  the  taxes.  (Moss  v.  Shear,  25  Cal. 
38  ) 

Cited  28  Cal.  616;  29  Cal.  328;  30  Cal.  638;  32 
Cal.  332;  66  C^.  20;  83  Cal.  400. 

311.  A  tax  deed  is  void  and  conveys  no  title 
if  it  recites  that  the  assessment  on  which  it 
is  founded  was  made  to  unknown  owners,  and 
to  all  owners  and  claimants,  known  and  un- 
known. (Wilson  V.  Atkinson,  68  Cal.  590, 
dted  77  Cal.  487;  Brady  v.  Dowden,  59  Cal. 
61,  dted  64  Cal.  2,  78  Cal.  147,  87  Cal.  602.) 

312.  If  assessor,  in  assessing  city  lot  owned 
and  occupied  by  the  owner  as  a  single  lot, 
arbitrarily  divides  the  same,  and  assesses 
one  part  to  the  owner  and  another  part  to 
unknown  owners,  the  assessment  to  the 
unknown  owners  is  illegal,  and  a  tax  deed 
under  a  sale  of  the  same  for  nonpayment  of 
the  tax  is  void.  (Bidleman  v.  Brooks,  28 
Cal.  72.) 

Names,  rule  of  idem  sonans  does  not  apply 
in.    See  Idem  Sonans.  6. 


Commtit. 

SIS.  An  assessment  for  taxes  of  the  per- 
sonal propertv  of  a  former  member  of  a  firm, 
made  to  the  nrm  after  its  dissolution,  is  void. 
Such  assessment  cannot  be  legaliwd  by  l^js- 
lative  enactment.  (Feopls  t.  Snaath,  28  Cal. 
612.) 

314.  Where  two  or  more  persons  transact 
business  under  common  name  they  may  be 
sued  by  the  common  name,  under  section  388 
of  the  Code  of  Civil  Procedure ;  but  this  does 
not  vaiT  the  terms  of  section  3628  of  the 
Political  Code,  by  which  the  assessor  "  must 
assess  such  property  to  the  persons  who  own, 
claim,  or  have  the  oontrol  tnereof . "  (Hearst 
V.  Egglestone,  66  Cal.  366.) 
Cited  68  Cal.  661. 

815.  Whan  a  person  holds  an  interest  in  a 
tract  of  land  in  severalty  he  is  entitled  to  be 
assessed  for  his  particular  tract  only.  (Peo- 
ple T.  Shimmins,  42  Cal.  121.) 

816.  It  is  the  better  practice  to  aaarss  each 
particular  person  who  claims  an  interest  in  a 
tract  of  land  according  to  his  interest  or  daim 
of  title,  and  not  to  assess  the  whole  tract  in 
solido  to  all  those  who  daim  an  interest  in  it. 
(People  V.  Shimmins,  42  Cal.  121.) 

317.  Where  land  is  assessed  as  entirety  to 
numerous  persons,  without  deagnating  inter- 
est of  any  one  of  them,  it  is  an  assessment  to 
them  as  copartners,  joint  tenants,  or  tenants 
in  common,  and  not  as  owners  in  severalty. 
(People  ▼.  Shimmins,  42  Cal.  121.) 

SIS.  Under  the  Revenue  Law  of  1800  lands 
owned  by  several  persons  as  tenants  in  com- 
mon may  be  assessed  to  them  jointly.  (Peo- 
ple ex  rel.  Presburg  v.  McEwen,  23  «.  al.  54.) 

319.  The  San  Pablo  rancho  was  assessed  as 
an  entirety  to  a  large  number  of  owners; 
some  of  the  owners  individually  paid  taxes 
upon  thirteen  thousand  five  hundred  and 
ninety-eight  acres,  leaving  four  thousand 
three  hundred  and  thirty-eight  acres,  owned 
by  numerous  persons,  upon  which  the  taxes 
were  unpaid.  Judgment  was  rendered  against 
certain  persons,  who  were  assessed,  for  delin- 
quent taxes,  ordering  the  sale  of  a  certain 
number  of  acres  undivided,  without  designat- 
ing the  interests  of  the  judgment  debtors  in 
the  land.  Held,  to  be  erroneous.  (People  ▼. 
Shimmins,  42  Cal.  ISL) 

//.  Ka/soffM  of  fnportf. 

320.  Assessment  is  void  if  there  be  no  valua- 
tion.   (Garwood  ▼.  Hastings,  38  Cal.  217. ) 
CiteJ  12  Mont.  34. 

321.  A  tax  deed  executed  in  1860,  for  land 
sold  for  taxes,  is  void  if  the  assessment  shows 
that  there  was  not  any  cash  valuation  of  the 
lot  which  the  deed  purports  to  convey. 
(Hurlbutt  V.  Butenop.  27  CJal.  64.) 

(Tited  31  Cal.  135;  34  Cal.  615. 

322.  A  valuation  by  the  assessor  is  essential 
to  the  validity  of  a  property  tax,  and  neither 
the  le^slatnre  nor  the  auditor  can  make  the 
valuation  if  the  assessment  is  defective  in  this 
particular.  (People  v.  San  Francisco  Savings 
Union,  31  Cal.  182.) 

Cited  12  Mont.  34. 
233.  Legislature  cannot,  by  law,  fix  assessed 
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▼•Ine  of  property. 
Oal.449.) 


(People  T.  Hastings,  29 


324.  Object  of  eighth  article  of  act  of 
1854,  page  102,  if  in  force,  is  to  procure  a  true 
statement  of  taxable  property.  But  these 
provisions  are  directory.  If  the  value  of  the 
property  be  rightly  fixed  by  the  assessor  the 
assessment  is  valid,  though  that  value  was 
arrived  at  in  a  way  different  from  that  pointed 
out  by  the  statute.  (Hart  v.  Plum,  14  Gal. 
148.) 

Cited  23  Cal.  116;  48  Cal.  146. 

325.  The  universal  standard  of  value  is  the 
amount  of  money  which  can  be  realised  by  a 
Bale  of  the  property,  and  this  will  apply  as 
well  to  mining  claims  as  to  other  lands. 
(State  V.  Moore,  12  Cal.  60.) 

326.  Where  there  is  no  dollar  mark,  word, 
abbreviation,  or  other  character  in  the  origi- 
nal or  duplicate  assessment- roll  to  show  what 
was  meant  or  intended  liy  the  figures  in  the 
column  headed  "Value"  or  "Taxes,"  the  as- 
sessment is  fatally  defective,  and  the  deed 
based  thereon  is  vuid.  (Emeric  v.  Alvarado, 
90  Cal.  444.) 

827.  The  abbreviation  "dolls."  is  equivalent 
to  the  word  "  dollars"  in  an  assessment  for 
taxes.     (Salisbury  V.  Shirley,  66  Cal.  223.) 

328.  Where,  in  an  item  column  of  figures, 
the  dollar  mark  is  prefixed  to  some,  but  not 
to  all^  the  items,  held,  that  all  the  figures 
standing  in  the  same  column  and  in  the  same 
relation  to  other  similar  items  must  be  con- 
strued to  be  dollars,  without  a  repetition  of 
the  mark  before  each.  (People  v.  Empire 
Gold  and  Silver  Min.  Co.,  33  Cal.  171.) 

329.  Where  the  figures  representing  the  ag- 
gr^ate  value  of  the  property  assessed  are 
placed  in  the  column  headed  by  "Value  of 
improvements  on  lands,"  and  preceded  by  the 
dollar  mark,  such  an  assessment  is  not  void 
in  consequence  of  the  omission  of  the  dollar 
mark  preceding  the  figures  in  the  column 
representing  the  separate  values  of  the  items, 
for  if  the  aggregate  figures  represent  dollars, 
so  also  the  smafler  sums,  in  figures,  which  go 
to  make  up  those  in  the  aggregate,  must 
represent  dollars.  (People  v.  Empire  Gold 
and  Silver  Min.  Co.,  33  Cal.  171.) 

330.  If,  in  the  original  assessment-roll  of 
property,  figures  are  placed  by  the  assessor  in 
the  column  neaded  "Valuation,"  without  any 
thing  to  indicate  whether  the  figures  repre- 
sent eagles,  dollars,  or  cents,  the  assessment 
is  void,  and  the  people  cannot  recover  a  judg- 
ment for  the  tax.  (People  v.  San  Francisco 
SHvings  Union,  31  Cal.  132.) 

Cited  38  Cal.  224 ;  47  Cal.  664;  61  Cal.  246;  66 
Cal.  226;  90  Cal.  401,  467;  8  Nev.  26. 

331.  Where,  in  an  assessment-roll,  there 
was  neither  a  dollar  mark  prefixed  to  the 
figures  inserted  in  the  column  headed  "Yal- 
nation  of  lands,"  nor  at  the  head  of  such 
oolumn,  and  nothine  appeared  elsewhere  in 
the  roll  to  explain  tne  intended  meaning  of 
said  figures,  held,  that  there  whs  no  assessed 
valuation  of  certain  lands  described  for  assess- 
ment in  the  roll,  and  such  assessment  was 
void.  (People  v.  Hastings,  34  Cal.  671.) 
Cited  66  Cal.  226;  90  C^.  401,  467;  97  Cal. 

324;  12  Mont.  84. 

332.  An  assessment  of  town  lots  for  taxa- 


tion, which  does  not  g^ve  their  cash  valuation, 
either  in  gross  or  detail,  is  radically  defective. 
Figures  placed  opposite  town  lots  in  an  as- 
sesament-roll,  witnout  any  statement  whether 
they  stand  for  cents,  dollars,  or  eagles,  do  not 
fix  any  valuation  to  the  same.  (Hurlbutt  v. 
Bntenop,  27  Cal.  64.) 
Cited  34  Cal.  615;  69  Cal.  178;  90  Cal.  467. 

833.  An  assessment  of  real  esiate  in  which, 
for  the  value  of  the  same,  certain  figures  are 
written,  with  nothing  in  connection  there- 
with to  designate  that  they  represent  the 
quantity  or  sum  of  any  thing  whatever,  is 
void,  and  a  tax  deed  based  on  the  assessment 
is  also  void.  (Braly  v.  Seaman,  30  Cal.  610.) 
Cited  90  Cal.  401,  467}  12  Mont.  84:  2  Utah, 

114. 

Omission  of  dollar  mark.  See  Swamp  and 
Overflowed  Lands,  293. 

834.The  assessor  of  the  city  and  county  of 
San  Francisco  for  the  fiscal  year  1865-66  as- 
sessed the  property  of  the  defendant  for  the 
purposes  of  state  and  municipal  taxation, 
which  assessment  was  entered  in  the  proper 
assessment-roll  as  follows :  "  Money"  valua- 
tion, "  6,000,"  "  Money  loaned  "  valuation, 
"125,000,"  and  over  the  column  of  valuations 
is  the  word  "dollars."  The  only  money 
loaned  by  defendant  and  the  only  solvent 
debts  due  him  during  said  fiscal  vear  con- 
sisted of  the  said  one  hundred  ana  twenty- 
five  thousand  dollars,  which  was  loaned  by 
him  to  L.,  and  secured  to  be  i)aid  by  a  deed 
of  trust.  Held,  (1)  that  said  assessment  was 
made  under  section  4  of  the  General  Bevenue 
Act  of  1857,  as  amended  by  sections  1  and  2, 
of  the  act  of  March  6,  1863  (Stats.  1864,  p. 
35) ;  (2)  that  said  assessment  to  defendant 
was  a  sufiScient  compliance  with  said  acts  as 
to  the  classification  and  description  of  his 

Sroperty ;  and,  (3)  if  said  assessment  were 
eemed  in  said  respects,  or  either  of  them, 
defective,  such  defect  would  be  cured  by  the 
act  of  April  2, 1866.  (Stats.  1865-66,  p.  831. ) 
(People  V.  McCreery,  34  Cal.  432. ) 
CHted  47  Cal.  864;  64  Cal.  605,  606;  93  Cal. 
470;  12  Col.  376. 

335.  Where  there  is  nothing  on  original  as- 
sessment-roll to  show  what  valuation  was  put 
upon  the  land  and  improvements  attempted 
to  be  assessed  the  assessment  is  invalid,  and 
a  tax  deed  based  thereon  is  void.  (Emeric  v. 
Alvarado,  90  Cal.  444.) 

336.  An  assessment  of  personal  property 
and  improvements  on  real  estate,  assessed  to 
a  person  other  than  the  owner  of  the  r>-al  ea- 
tate,  which  does  not  separately  value  and  set 
down  in  separate  columns  the  values  of  the 
difierent  parcels  and  descriptions  of  property, 
is  not  in  compliance  with  the  revenue  laws, 
and  therefore  invalid.  (People  v.  Sierra 
Buttes  Quarts  Min.  Co.,  89  Cal.  611.) 
Cited  66  Cal.  21. 

337.  Although,  under  the  Revenue  Act  of 
1861,  the  assessor  need  not  place  the  value  of 
the  land  and  the  improvements  thereon  in 
separate  columns,  where  both  are  assessed  to 
the  same  person,  yet,  if  he  does  so,  the  assess- 
ment is  not  radically  defective,  and  does  not 
show  that  the  improvements  were  twice  as- 
sessed.   (People  V.  Culverwell,  44  Cal.  620.) 

338.  Where  the  description  of  the  property 
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Meeseed  is  placed  nnder  the  head  "  Improve- 
menta  on  land,"  and  the  aggregate -value  of 
the  same  is  carried  out  in  figures,  preceded  by 
the  dollar  mark,  under  the  general  head  of 
"  Value  of  improvementa  on  lands."  the  as- 
aesement  ia  correctly  made.  (People  v.  Em 
pire  Gold  and  Silver  Min.  Co.,  33  Cal.  171.) 
Cited  75  Cal.  451 ;  8  Nev.  28. 

339.  When  several  parcels  of  land  are  as- 
aessedtosame  person  they  must  be  separately 
valued,  and  the  value  of  each  parcel  must  be 

Jilaced  in  the  column  nnder  "Value  of  land." 
t  is  not  sufficient  to  place  the  valuation  ol 
each  parcel  in  thecolamn  under  "Description 
of  property,"  and  the  total  valuation  in  the 
column  under  "Value  of  land."    (People  v. 
Hollibter,  47  Cal.  408.) 
Cited  90  Cal.  467;  21  Nev.  105. 
_  340.  Assessor  may  assess  and  place  valua- 
tion on  block  in  city,  as  a  whole,  when  one 
man   owns  it.  without    placing  a  separate 
valuation  on  the  several  lots  into  whicn  it  is 
divided.     (People  v.  Morse,  43  Cal.  634.) 
Cited  44  Cal.  622;  70  Cal.  507;  73  Cal.  60. 

341.  There  is  no  force  in  the  objection  that 
the  value  of  a  mining  claim,  which  depends 
upon  the  amount  of  the  precious  metals  it 
oontains,  must  necessarily  be  left  to  conjec- 
tare.    (State  v.  Moore,  12  Cal.  66. ) 

Cited  6  Mont.  281. 

342.  In  this  state,  the  constitution  having 
declared  that  franchises  are  property,  and 
that  all  property  in  the  state  not  exempt 
from  taxation  shall  be  assessed  in  proportion 
to  its  value,  to  be  ascertained  as  provided  by 
law  (Const.,  art.  XIII,  sec.  1),  it  would  seem 
to  follow  that  the  tax  must  be  according  to  a 
valuation  made  by  the  officer  aj>pointed  for 
that  purpose.  If  the  state  can  impose  a  tax 
on  the  franchise  of  a  corporation  in  the  nature 
of  an  excise  or  duty^  it  does  not  exclude  the 
taxation  by  a  valuation  made  by  an  assessor. 
(Spring  Valley  W.  W.  ▼.  Schottler,  62  Cal. 
69.) 

Cited  99  Cal.  88. 

343.  An  assessment  of  personal  property  by 
an  assessor  entered  in  the  assessment-book  as 
follows:  "Value  of  personal  property,  exclu- 
sive of  money  and  solvent  credits,  fifteen 
thousand  seven  hundred  and  twenty-five  dol- 
lars," is  sufficient,  under  section  3660  of  the 
Political  Code,  although  the  person  assessed 

Save  to  the  assessor  a  fist  of  the  property  in 
etail.    (Dear  v.  Weineke,  94  Cal.  3^. ) 

344.  Is  the  statute  allowing  the  assessor  to 
deduct  from  solvent  debts  due  the  taxpayer 
the  amount  of  his  indebtedness  constitu- 
tional, query?  (Lick  v.  Austin,  43  Cal.  690.) 
Cited  17  Nev.  156. 

346.  If  assessment  for  "debts"  be  too  high, 
it  is  not  therefore  void,  npon  the  ground  that 
if  legal  taxes  are  blended  in  the  same  assess- 
ment with  illegal,the  whole  is  invalid ;  but  it 
is  merely  an  overvaluation,  which  the  board 
ol  equalization  will  correct  upon  proper  Hp- 
plication.    (People  v.  Arguello,  37  Cal.  624.) 

346.  The  provision  requiring  that  "all  prop- 
erty in  this  state  shall  be  taxed  in  proportion 
to  Its  value,  to  be  ascertained  as  directed  by 
law,"  does  not  require  the  value  to  be  found 
after  the  rate  of  taxation  is  fixed.  (People  v. 
Latham,  62  Cal.  608.) 


347.  An  objection  that  s  bridge  baa  been 
assessed  at  its  full  value  does  not  afiect  plain-, 
tiff's  right  to  maintain  suit  to  enjoin  the  col- 
lection of  this  tax,  but  only  goes  to  the 
amount  of  the  tax,  and  not  to  ita  validity ; 
and  the  only  remedy  of  plaintiff  was  to  apply 
for  a  reduction  of  tiie  tax.  (Fall  v.  C!ity  of 
Marysville,  19  Cal.  391.) 

348.  If  an  assessor  errs  in  bis  judgment 
in  determining  the  value  of  property,  the 
remedy  is  by  application  to  the  board  of 
equalization,  and  courts  will  not  revise  the 
judgments  of  aseesBors  upon  such  questions. 
(San  Jose  G.  Co.  v.  January,  57  Cal.  614.) 
Cited  83  Cal.  449;  92  Cal.  614;  99  Cal.  38. 

349.  The  payment  of  a  tax  cannot  be  re- 
sisted on  the  ground  that  the  property  on 
which  it  was  levied  was  not  assessed  at  its 
true  value.  One  whose  property  is  not  as- 
sessed according  to  its  true  value  must  ap- 
ply to  the  board  of  equalisation.  (People  y. 
Whyler,  41  Cal.  861.) 

Action  against  assessor  for  excessive  valua- 
tion.   See  post,  888,  889. 

Fraudulent  and  exorbitant  valuation,  de- 
fense of,  duty  to  tender  just  amount.  See 
post,  646. 

Assessment  list  as  evidence  of  value.  See 
Eminent  Domain,  253,  254. 

12.  ^reptrty  Subket  to  Mortgage;  M$9»»9m»irt 
»f  SatisIM  Mor^ag*. 

350.  Real  property  subject  to  mortgage  Ilena 
must  be  ass^Bsed  in  the  manner  prescribed  by 
section  3660  of  the  Political  C;ode,  and  the 
assessment  of  the  interest  of  the  mortgagor 
must  be  complete  within  itself,  so  as  to  show 
upon  ita  face,  without  reference  to  the  as- 
sessment of  the  mortgagee,  that  the  value  of 
the  mortgage  interest  is  deducted  from  the 
value  of  the  land,  and  the  remainder  must 
appear  separately  in  the  assessment  to  the 
mortgagor.    (Knott  v.  Peden,  84  C}al.  299.) 

861.  In  assessing  land  for  taxation,  the 
assessor  cannot  deduct  from  its  value  the 
amount  due  on  the  mortgages  by  which  it  is 
encumbered,  and  call  the  remainder  its  as- 
sessed value.     (Lick  v.  Austin,  43  Cal.  690.) 

352.  An  assessment  of  mortgaged  land  to  the 
mortgagor,  in  which  the  remainder  of  value, 
after  d^uction  of  mortgages  therefrom,  can 
only  be  ascertained  by  taking  three  separate 
assessments  of  plaintiff  and  his  two  mort- 
gagees as  one,  and  deducting  the  value  of  the 
two  mortgage  interests  from  the  amount  as- 
sessed to  the  mortgagor,  is  invalid,  and  a  tax 
deed  thereunder  will  pass  no  title.  (Knott  ▼. 
Peden,  84  Cal.  299.) 

353.  The  value  of  a  mortgage  given  to  the 
regents  of  the  state  university  should  be  de- 
ducted from  the  full  value  of  the  property 
mortgaged,  and  the  right  of  the  mortgagor  to 
such  deduction  is  not  affected  by  the  circum- 
stance that  the  mortgage  is  not  taxable,  as 
being  the  property  of  the  state.  (People  ex 
rel.  Attorney  General  v.  Supervisors,  77  (JaU 
136.) 

354.  Erroneous  assessment  of  mortgage  al- 
ready satisfied  is  not  void.  In  such  case  rPol. 
CJode,  sec.  3678)  by  operation  of  law  the  tax 
on  the  mortgagee's  interest  is  valid  only 
against  the  real  estate,  and  payable  by  the 
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owner  of  the  land  vbose  estate  baa  been  en- 
larged by  the  release  of  the  mortgage  lien. 
(McCk>p^  ▼.  McCartney,  60  Cal.  867.) 

t3.  Baitroada,  A»»a»»ment  of. 

S66.  If,  in  an  action  to  recover  a  tax 
brought  against  a  railroad  company,  the  com- 
pany avers  in  its  answer  that  its  superintend- 
ent furnished  the  assessor  with  a  written 
statement  of  the  real  estate  belonging  to  the 
oompany,  the  company  cannot,  on  the  trial, 
be  heard  to  dispute  the  authority  of  its  agent 
to  give  a  list  of  its  property,  nor  to  deny  that 
the  property  contained  in  the  list  belonged 
to  the  company.  (People  t.  Stockton  etc. 
B.  R.  Co.,  *  Cal.  414.) 
Cited  68  Cal.  16. 

3o6.  Such  statement  of  property  furnished 
to  an  assessor  is  binding  on  the  corporation, 
and  justifies  the  assessor  in  adopting  it  as  a 
correct  statement  of  the  property  belonging 
to  the  company.  (People  T.  Stockton  etc. 
B.  R.  Co.,  ^  Cal.  414.) 

357.  The  sworn  statement  required  of  the 
president  of  railroad  c  rporations  by  section 
S664  of  the  Political  Code  is  not  binding  upon 
the  board,  and  may  be  disregarded  by  it  in 
the  assessment.  (San  Francisco  etc.  B.  B. 
Co.  V.  Board  of  Equalization,  60  Cal.  12.) 

358.  A  description  of  the  "roadway,"  by 
giving  the  termini,  courses,  and  distances,  is 
sutlicient.  (San  Francisco  etc.  B.  B.  Co.  v. 
Board  of  Equalization,  60  Cal.  12.) 

Cited  63  CiU.  468. 

350.  The  steamers  used  by  the  Central 
Pacific  Bailroad  Company  in  transporting  its 
freight-cars  across  the  bay  of  San  Francisco 
are  not  included  in  the  property  defined  by 
the  tenth  section  of  article  XlII  of  the  state 
constitution,  the  franchise,  roadway,  road- 
bed, rails,  and  rolling  stock  of  railroads  oper- 
ated in  more  than  one  countv  in  the  state, 
and  should  be  assessed  by  the  local  assessors, 
not  bv  the  state  board  of  equalization.  (City 
and  (Jounty  of  San  Francisco  v.  Central  Fac. 
B.  B.  Co.,  63  Cal.  467.) 

360.  The  scheme  for  the  assessment,  levy, 
and  collection  of  taxes  on  railroads  situated 
in  more  than  one  county,  prescribed  by  sec- 
tions 3665  to  3679  of  the  Political  Code,  is  un- 
constitutional, as  being  special  legislation  not 
authorized  by  section  25  of  article  IV  of 
the  constitution.  The  legislature  cannot  as- 
sume specially  to  regulate  practice  in  the 
courts  of  justice  as  respects  pleadings  and 
suits  for  railroad  taxes ;  nor  pass  any  special 
law  for  the  assessment  or  collection  of  taxes, 
except  as  empowered  by  section  13  of  article 
Xlir,  which  is  limited  to  legislation  neces- 
sary, or  at  least  proper,  to  carry  that  article 
into  effect,  as  respects  the  assessment  of  rail- 
roads, and  confers  no  authority  for  special 
legislation  as  to  the  levy  or  mode  of  collection 
of  taxes  thereupon.  (People  v.  Central  Pac. 
B.  B.  Co.,  83  Cal.  393.) 

861.  Section  9  of  article  XIII  of  the  consti- 
tution (relating  to  the  equalization  of  county 
assessment-rolls)  has  no  relation  to  the  as- 
sessment of  the  property  of  railroad  corpora- 
tions operated  in  more  than  one  county. 
•.Central  Pac.  B.  B.  Co.  v.  State  Board  of 
Equalisation,  60  Cal.  35.) 


862.  The  provision  of  the  constitution  re- 
quiring the  property  of  railroad  companies 
operated  in  more  than  one  county  to  be  as- 
sessed by  the  state  board  of  equalization  is 
not  in  conflict  with  the  provision  of  the  four- 
teenth amendment  of  the  constitution  of  the 
United  States,  that  "no  state  shall  deny  to 
any  person  the  equal  protection  of  the  laws." 
The  fact  that  the  value  of  one  kind  of  prop- 
erty is  to  be  ascertained  by  one  officer  or 
board,  and  the  value  of  another  by  another, 
each  clothed  with  tiie  duty  and  responsibility 
of  ascertaining  the  actual  value,  does  not 
operate  to  deprive  the  owners  of  either  kind 
of  property  of  legal  protection.  (San  Fran- 
cisco etc.  B.  B.  Ck).  V.  Board  of  Equalisation, 
60  Cal.  12.) 

363.  Boards  of  supervisors  of  the  several 
counties  through  which  run  railroads  oper- 
ated in  more  than  one  county  have  no  juris- 
diction to  raise  or  luwer  the  assessments 
placed  upon  the  property  of  such  roads  by 
the  state  board  of  equalization.  (People  v. 
Supervisors  of  Sacramento  (bounty,  50  Cal. 
321.) 

Cited  60  Cal.  28,  29 ;  97  Cal.  324. 

364.  It  is  not  necessary,  in  the  present  case, 
to  decide  whether  section  10  of  article  XIII 
of  the  constitution  intends  to  make  the  assess- 
ment by  the  state  board  of  railroad  property 
the  assessment  upon  which  the  taxes  in  cities, 
etc.,  on  such  property  shall  be  collected  for 
local  purposes.  Even  if  sections  3664  and 
3665  of  the  Political  Code  were  of  no  effect  so 
far  as  they  make  their  assessment  the  basis 
of  city  and  town  taxation,  the  assessment  in- 
volved in  this  case  would  be  valid  for  other 
purposes.  (San  Francisco  etc.  B.  B.  Co.  v. 
Board  of  Equalization,  60  Cal.  12.) 

365.  The  Political  C!ode,  section  8692,  pro- 
vides that  the  state  board  of  equalization 
shall  assess  railroad  property,  annually,  on  or 
before  the  first  Monday  in  March.  The  order 
of  assessment  thus  made  need  not  declare  the 
particular  fiscal  year  or  years  to  which  it  is 
applicable.  (San  Francisco  etc.  B.  B.  Ck>.  v. 
Board  of  Equalization,  60  Cal.  12.) 

366.  In  this  case  the  order  assesses  sepa- 
rately the  franchise,  roadway,  roadbed,  rails, 
and  rolling  stock,  and  it  is  therefore  unneces- 
sary to  determine  whether  it  was  obligatory 
on  the  board  to  do  so.  (San  Francisco  etc. 
B.  B.  Co.  V.  Board  of  Equalization,  60  Cal. 
12.) 

367.  The  constitution  does  not  in  terms  re- 
quire that  the  assessed  value  of  each  item 
should  be  separately  apportioned,  and  that 
the  Political  Code  does  not  contemplate  such 
separate  distribution  is  sufficiently  apparent 
from  section  3650.  (San  Francisco  etc.  R.  B. 
Co.  V.  Board  of  Equalization,  60  Cal.  12.) 

368.  By  section  3664  of  the  Political  Code 
the  board  must  meet  on  or  before  the  third 
Monday  of  August  to  equalize  the  valuation  of 
property  as  between  the  several  counties; 
but  a  reconsideration  (or  equalization)  of  the 
assessment  of  railroad  property  can  only  be 
made  by  the  board  in  case  a  petition  shall  be 
filed  by  a  party  interested  within  five  days 
aftur  the  assessments  made  and  entered. 
(San  Francisco  etc.  B.  B.  Co.  v.  Board  of 
Equalization,  60  Cal.  12. ) 
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869.  The  conetitntion  doea  not  reqnire  that 
the  apportionmant  to  cities  and  towns  and  to 
counties  shall  be  one  act.  ( San  Francisco  etc. 
B.  B.  Go.  T.  Board  of  Bqoalixation,  60  Cal. 
12.) 

Act  allowing  assessment  hy  aasesaor  oat  oi 
district  is  void.    See  ante,  227. 

14,  AHf/trtiy  AM«Mm*iit;  ModiSeaHon  of  issMS- 
mutt 

S70.  An  assessor  cannot  make  an  arbitrary 
assessment,  unless  the  property  owner  neg- 
lects or  refuses  to  make  any  statement  under 
oath ;  and  if  such  statement  is  returned,  no 
matter  how  false  the  assessor  may  believe  it 
to  be,  he  has  no  power  thereafter  to  make  an 
arbitrary  assesBment  on  the  ground  of  neglect 
or  refusal  to  return  property  supposed  to  be 
assessable,  the  proper  remedy  being  either  to 
subpoena  or  cite  the  party  for  examination, 
or  to  prosecute  him  for  perjury.  (Weyse  v. 
Crawford,  86  Cal.  196.) 

871.  Section  8638  of  the  Political  Code,  pro- 
viding that  if  any  person,  after  demand  made 
by  the  assessor,  neglectis  or  refuses  to  give 
under  oath  the  statement  provided  for  in 
section  3629  of  the  Political  Code,  etc.,  the 
assessor  must  note  the  refusal  on  the  assess- 
ment-book opposite  his  name  and  must  make 
an  estimate  of  the  value  of  the  property  of 
such  person,  and  that  the  value  so  fixed  by 
the  assessor  must  not  be  reduced  by  the 
board  of  supervisors,  is  not  unconstitutional. 
(Orefla  v.  Sherman.  61  Cal.  101.) 
Distinguished  67  Cal.  627. 

872.  Entry  on  assessment-book  opposite 
name  of  party  assessed,  that  be  had  "  neg- 
lected to  return  a  statement  as  required  by 
section  3629  of  the  Political  Code,*^  is  suffi- 
dent.    (OreOa  v.  Sherman,  61  Cal.  101.) 

373.  Where  the  owners  of  a  warehouse  re- 
tamed  a  sworn  statement  of  all  their  proi^ 
erty,  including  the  warehouse,  and  informed 
the  assessor  tbat  they  did  not  own  the  goods 
stored  therein,  nor  know  who  held  the  stor- 
age receipts  therefor,  but,  at  his  request,  gave 
him  a  memorandum  of  their  quantity  and 
character,  and  of  the  persons  to  whom  storage 
receipts  bad  been  issued,  an  arbitrarv  assess- 
ment of  such  goods  to  the  owners  of  the  ware- 
house by  a  marginal  addition  to  the  sworn 
statement,  on  the  alleged  ground  of  neglect 
to  return  a  statement,  is  without  authority  of 
law,  and  void.  (Weyse  v.  Crawford,  86  Cal. 
196.) 

Property  in  warehouse,  arbitrary  assess- 
ment of.    See  ante,  V,  3. 

374.  Where  the  duties  of  an  assessor  with 
respect  to  a  particular  assessment  have  ceased, 
a  court  has  no  power  to  autborize  him  to 
amend,  alter,  or  modify  the  assessment. 
(Johnson  v.  Ifalloy,  74  Cal.  430.) 

IS.  Prop«rly  Eaeaping  Taxation. 

376.  Legislature    may  impose  penalty  on 
those  who  neglect  to  have  their  property  as- 
sessed at  the  proper  time.    CBiddle  v.  <3aks, 
69  Cal.  94.) 
Cited  87  Cal.  600;  97  Cal.  324. 

376.  Section  3469  of  the  Political  Code,  pro- 
viding for  the  double  assessment  of  property 


which  has  eaoaped  assessment  for  tbe  k«t 
preceding  year,  Deing  intended  to  impose* 
penalty  upon  the  owner,  is  not  uoconstittt- 
tional.    (Biddle  v.  Oaks,  69  Cal.  94.) 

377.  Section  3649  of  the  Political  Code,  pro- 
viding for  the  reassessment  of  property  wnicfa 
has  escaped  "  assessment  "  in  the  preceding 
year,  is  not  unconstitutional.  (City  of  baa 
Luis  Obispo  v.  Pettit,  87  Cal.  499.) 

378.  The  word  "assessment,"  as  used  in 
said  section,  means  a  valid  assessment.  (C%ty 
of  San  Luis  Obispo  v.  Pettit,  87  Cal.  499.) 

Adding  property  to  roll.    See  poet,  VI,  4. 
Effect  of  omission  to  assess  property.    See 
poet,  VUI,  4. 

1$.  Original  and  Duplhatt  AaooouHMit-nH:  Book 
Containing  Original  Aooottmont 

379.  An  assessment-roll,  in  which  tbe  oot- 
umns  are  arranged  in  a  different  order,  or 
under  different  headings,  from  the  form  given 
in  section  20  of  the  Bevenue  Act  of  1861,  may, 
nevertheless,  be  a  substantial  oomplianoe 
with  all  the  requirements  of  that  section  and 
valid.  (People  v.  Sierra  Buttes  Quarts  Min. 
Co.,  39  Cal.  611.) 

Cited  46  Cal.  74;  47  Cal.  411. 

880.  An  assessment-roll,  in  which  the  name 
appears  in  tbe  proper  place  and  column,  is 
not  invalid  because  the  name  extends  beyond 
tbe  line  of  that  column,  or  because  there  is  a 
slight  discrepancy  in  the  name,  tbe  name 
given  being  suflScientlv  accurate  to  indicate 
the  person  intended .  ( People  v.  Sierra  Battea 
Quarto  Min.  Co.,  39  Cal.  611.) 

381.  When  the  assessor  has  completed  bis 
assessment-roll  and  delivered  it  to  tbe  deik 
of  tbe  board  of  supervisors  bis  functions 
cease.  (People  v.  San  Fraacisoo  Savings 
Union,  81  Cal.  132.) 

382.  The  statute  requiring  tbe  aeseeeorte 
return  the  assessment-roll  to  the  clerk  prior 
to  the  first  Monday  in  August  is  direotoiy 
merely :  and  the  failure  of  the  assessor  to  re- 
turn it  before  tiiat  time  is  a  matter  of  which 
the  taxpayer  cannot  complain.  (People  v. 
Eureka  etc.  Co.,  48  Cal.  143.) 

Cited  97  Cal.  698. 

383.  The  assessor  may  certify  to  the  assess- 
ment-roll after  it  has  been  retamed  to  the 
clerk,  and  aiter  the  first  Monday  in  August, 
for  he  does  not  lose  control  of  the  asaesament- 
roll  until  it  has  been  both  certified  and  re- 
turned to  the  clerk.  (People  v.  Eareka  etc. 
Co.,  48  Cal.  148.) 

884.  The  auditor,  in  making  a  duplicate 
of  the  assessment-book  for  the  tax-collector, 
must  observe  and  follow  such  alterations  as 
have  been  made  by  the  board  of  supervisora 
in  the  exercise  of  their  power  in  equalisiiig 
the  assessed  value  of  property,  but  he  most 
disregard  an  order  of  the  ooard  canceling  an 
assessment,  or  any  order  of  the  board  bf 
which  it  assumes  an  authority  not  conferred 
upon  it  by  law.  (People  v.  Ashbury,  44  0«1. 
616.) 

386.  While  tbe  auditor,  in  making  a  copy 
of  the  assessment-book  for  the  tax-collector, 
cannot  review  or  correct  the  errors  of  the 
board  of  supervisors  while  acting  within  tbe 
sphere  of  their  authority,  still  he  mart  diart- 
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card  my  ofder  of  (he  board  which  it  had  no 

eirifldiction  (o  make.  (People  y.  Aabbory,  44 
al.eifi.) 

886.  The  auditor,  in  making  a  duplicate 
copy  of  the  asseggment-roll,  under  the  act  of 
March  80, 1868,  for  modifying  the  grade  of 
certain  streets  in  San  Francisco,  need  not  at- 
tach thereto  a  copy  of  the  certificate  of  the 
mayor  appended  to  the  original  roll,  certify- 
ing to  its  correctness.  (San  Francisco  v.  Cer- 
tain Real  Eetate,  60  Cal.  188.) 

Cited  87  Cal.  210. 

887.  If  the  assessor  in  his  assessment-roll 
does  not  fix  the  valuation  of  property  by 
marks  in  the  column  of  valuation,  showing 
whether  the  figures  indicate  dollars,  cents,  or 
eagles,  the  auditor,  when  he  carries  out  the 
tax  in  the  duplicate,  cannot  supply  the  de- 
fect. (People  V.  San  Francisco  Savings 
Union,  31  Cal.  133.) 

388.  The  auditor  will  be  compelled,  by  writ 
of  mandate,  to  deliver  to  the  tax-collector  a 
correct  duplicate  of  the  aesessment-book,  as 
made  by  the  aaaessor,  with  such  alterations 
only  as  have  been  made  by  the  board  of  super- 
visors while  acting  within  the  sphere  of  their 
authority.    (People  y.  Ashbury,  44  Oal.  616. ) 

389.  Where  a  duplicate  assessment-roll  has 
been  dispeiiaed  with  by  order  of  the  board 
of  BuperviBors  the  original  assesBment-roU  is 
prima  facie  evidence  of  the  plaintiff's  right 
to  recover,  in  an  action  to  collect  a  tax. 
(Lake  County  V.  Sulphur  Bank  Quicksilver 
Min.  Co.,  66  Cal.  17.) 

Aasessment-roU  as  evidence.  Bee  post,  XII, 
4.i. 

300.  The  assessment-roll,  when  completed 
and  certified  by  the  assessor  to  the  board  of 
supervisors,  is  the  only  evidence  of  his  acts 
and  intentions.  (People  v.  San  Francisco 
^^avins8  Union,  81  Cal.  132.) 

Cited  34  Cal.  574,  676. 

301.  Independent  of  a  statute  authorizing 
such  evidence,  parol  testimony  of  the  assessor 
cannot  be  received  to  show  what  the  figures 
in  the  column  of  valuation  were  intended  to 
represent.  (People  v.  San  Francisco  Savings 
Union,  31  Cal.  1^) 

302.  In  any  case  the  duplicate  assessment- 
roll  can  only  be  corrected  from  data  contained 
in  the  original  roll,  as  made  by  the  assessor; 
and,  when  not  ao  furnished,  parol  evidence  ia 
not  admissible  to  supply  its  place.  (People 
V.  Hastings,  34  Cal.  571.) 

303.  Act  of  April  2, 1866,  so  far  as  it  pro- 
vides for  amendments  of  assessment-rolls,  it 
ineffectual  for  any  purpose,  because  if  the 
roll,  without  amendment,  contains  substance 
sufficient  to  make  it  valid,  as  an  assessment 
of  property,  the  curative  effect  of  the  statute 
is  not  needed;  and,  if  it  does  not,  no  legisla- 
tive enactment  can  either  make  the  assess- 
ment, or  empower  any  other  ofiicer  except 
the  assessor  to  make  it.  (People  T.  Hast- 
ings, 34  Cal.  671.) 

304.  In  such  case  the  provisions  of  the 
curative  act.  passed  Aprii  2,  1866  (Stats. 
1865-66,  p.  831),  do  not  authorise  the  supply- 
ins  of  the  defects  in  the  duplicate  assessment- 
roll,  so  as  to  give  it  validity.  (People  v.  Has- 
tings, 84  Oal.  671.) 


806.  An  assessor  is  not  required  to  keep  a 
book  containing  the  original  list  and  assess- 
ment of  each  man's  property,  and,  if  he  does 
keep  such  book,  entries  in  it  are  not  a  record 
of  hie  official  action,  and  may  be  chansed  by 
him.  (People  v.  Stockton  etc.  B.  B.  Co.,  4» 
Cal.  414.) 

396.  The  "tax  list  or  assessment  roll," 
which  must  be  certified  bv  the  assessor  and 
delivered  to  the  derk  of  the  board  of  super- 
visors, is  the  onlv  record  of  his  final  judg- 
ment as  to  the  value  of  the  property.  (Peo- 
ple V.  Stockton  etc.  B.  B.  Co.,  49  Cal.  414.) 

Assessment-roll,  conclusiveness  of.  See 
Schools,  49. 

Book  of  assessor  as  evidence.  See  Criminal 
Uw.2642. 

TI.  Boards  •!  E«««llntl*B* 
/.  CnatiM  of, 

807.  It  it  within  the  constitutional  powers 
of  the  legislature  to  create  a  state  board  for 
the  equaliiation  of  the  assessed  value  of 
property  between  the  different  counties  of 
this  state.  (Savings  and  Loan  Society  v.  Aus- 
tin, 46(^1.  415.) 

Cited  66  Cal.  204,  206. 

308.  That  part  of  the  act  creating  a  state 
board  of  equalisation  which  provides  that  the 
controller  of  state  shall  be  one  of  its  mem- 
bers, and  the  other  two  shall  be  appointed  by 
the  governor,  is  not  in  conflict  with  the  con- 
stitution. .  (Savings  and  Loan  Society  v.  Aus- 
tin, 46  Cal.  416.) 

^.  The  act  creating  a  state  board  of 
equalisation  is  unconstitutional,  because  the 
membera  of  the  board  are  not  elected  by  the 
pe(n>Ie,  and  the  board  is  given  the  power  of 
performing  in  part  the  functions  of  assessors, 
and  because  the  power  conferred  on  the 
board,  of  fixing  the  rate  of  state  taxation,  is  a 
delegation  of  legislative  powers.  By  Wal- 
lace, C.  J^  Niles,  J.,  concurring.  (Savings 
and  Loan  Society  v.  Austin,  46  C»\.  416.) 

Board  of  equalisation,  amendment  relating 
to  was  properly  adopted.    See  (institutional 

Board  of  equalisation,  conttruotion  of  con- 
stitution.   See  Constitutional  Law,  64. 

Board  of  equalisation,  constitutional  provi- 
sion it  self-executing.  See  Constitutional 
Law,  71. 

i.  Pvmr  to  Fix  Roto  of  Taxatioa. 

400.  Section  8666  of  the  Political  Code  ia 
unconstitutional  in  so  far  as  it  delMates  to 
the  state  board  of  equalization  the  right  to  fix 
the  rate  of  taxation,  "after  allowingfor  delin- 
quency in  the  collection  of  taxts,"  oecause  it 
is  a  delegation  of  legislative  power  to  said 
board.  (Houghton  v.  Austin,  47  Cal.  646.) 
CHted  48  Cal.  313,  318:  51  Cal.  245;  62  Cal. 

162;  53  Cal.  178,  236,  237;  64  Cal.  622;  66 
Cal.  202,  208;  58  Cal.  644;  00  Cal.  383;  60 
Cal.  34;  76.  Cal.  407. 

401.  That  part  of  the  act  creating  a  «tate 
board  of  equalization  which  gives  to  said 
board  the  power  to  fix  the  rate  of  taxation 
for  state  purposes  is  not  unconstitutional. 
(Savings  and  Loan  Society  v.  Austin,  46  Cal. 
416.) 
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3.  liienatiiig  and  Lotnring  intatmtnt;  Ihw 

402.  Section  9  of  article  XIII  of  the  consti- 
tution, BO  far  as  it  relates  to  the  state  board, 
baa  reference  to  eqaalization  between  coun- 
ties ;  and  the  same  is  true  of  sabdivision  0  oi 
section  3692  of  tfae  Political  Code.  (San 
Francisco  etc.  B.  R.  Co.  v.  Board  of  Equalisa- 
tion, 60  Cal.  12. ) 

W3.  The  state  board  of  equalisation  has 
power  to  increase  or  lower  the  assessment-roll 
of  a  county  so  as  to  afiect  taxes  for  county 
purposes.     (Baldwin  v.  Ellis,  68  Cal.  495.) 

4<)4.  The  legislature  cannot  confer  on  ft 
state  board  for  the  equalisation  of  taxes,  ap- 
pointed by  the  governor,  the  power  to  aad  to 
or  deduct  from  the  assessed  value  of  property 
as  fixed  by  the  assessors  elected  by  the  peo- 
ple, for  such  power  would,  in  effect,  constitute 
sncb  board  of  assessors.  '(Houghton  t.  Aus- 
tin, 47  Cal.  646.) 

405.  The  state  board  has  not  the  power  to 
increase  or  lower  any  individual  assessment. 
(San  Francisco  etc  R.  R.  Oo.  T.  Board  of 
Equalisation,  60  Cal.  12.) 

406.  The  proviso  in  section  9  of  article  XIII 
of  the  constitution  is  to  be  read  distributively 
(reddendo  singula  singulis) ;  that  is  to  say, 
as  authorising  and  empowering  the  state 
board  of  equalization  to  increase  or  lower  the 
entire  assessment-roll  of  any  county,  and  the 
countv  boards  to  increase  or  lower  the  indi- 
vidual assessments  upon  the  rolls  of  their 
respective  counties.  The  state  board,  there- 
fore, has  not  the  power  to  increase  or  lower 
any  individual  assessment;  nor  has  a  county 
board  the  power  to  increase  or  lower  the  en- 
tire assessment-roll.  (Wells,  Fargo  dc  Co.  T. 
State  Board  of  Equalization,  66  Cal.  194.) 
Cited  59  Cal.  324,  330,  337,  339;  60  Cal.  SO; 

66  Cal.  465;  68  Cal.  497,  490;  97  Cal.  324. 

407.  The  state  board  has  the  power  to  raise 
or  lower  an  individual  assessnieiit-roll  so  as 
to  make  it  conform  to  the  true  value  of  the 
property ;  but  the  action  of  the  state  board 
must  succeed  that  of  the  county  board;  and, 
where  an  assessment  is  to  be  raised,  such  ac- 
tion can  only  be  taken  in  the  county  where 
the  property  is  situated  and  after  due  notice 
to  the  party  interested.  Thornton,  J. ,  con- 
curring. (Wells,  Fargo  A  Co.  ▼.  State  Board 
of  Equalization,  56  Cal.  194.) 

408.  The  state  board  has  power  to  increase 
or  lower  the  entire  assessment-roll,  or  anv 
assessment  contained  therein,  so  as  to  equal- 
ize the  assiessment  of  the  property  contained 
in  the  roll,  and  to  make  it  conform  to  the 
true  value  in  money  of  the  property  assessed. 
Sharpstein,  J.,  dissenting.  (Wells,  Fargo  dc 
Co.  V,  State  Board  of  Equalization,  56  Cal. 
194.) 

.'One  refusing  to  make  statement  cannot 
have  valuation  lowered.    See  ante,  V,  3. 

Arbitrary  assessment,  lowering  of.  See 
ante,  V,  14. 

409.  The  action  of  the  state  board  of  equal- 
ization in  raising  the  assessment-roll  of  a 
countv,  under  section  9  of  article  Xm  of  the 
constitution,  oi>erate8  upon  mortgage  assess- 
ments.    (Schroeder  v.  Brady,  66  Cal.  212.) 

410.  The  board  of  supervisors,  sitting  as  a 


board  for  the  equalisation  of  taxes,  does  not 
exceed  its  juriadiction  by  refusing  to  accede 
to  an  application  to  reduce  the  assMsed  valua- 
tion of  property.  (People  ex  rel.  Pacific  Mail 
8.  S.  Co.  V.  Board  of  Supervisors,  60  Cal.  282.) 

411.  An  order  of  the  board  of  equalisation, 
adding  to  the  assessed  valuation  of  a  nerson's 
property,  should  show  upon  its  face  that  it  is 
merely  increasing  the  valuation  of  the  par- 
ticular property  placed  on  the  assessment-roll 
by  the  assessor.  (People  v.  Reynolds,  28  Cal. 

Cited  07  Cal.  324. 

412.  If  the  assessor  fixes  the  assessed  value 
of  the  property  of  a  person  or  firm,  and  the 
board  of  equalization  afterwards,  instead  of 
adding  to  the  valuation  of  the  property  so  as- 
sessed, makes  a  new  assessment,  this  new  as- 
sessment is  void,  even  if  the  {Mrty  interested 
receives  notice  and  appearb  and  evidence  ia 
taken.  (People  v.  Revnolds,  28  Cal.  107.) 
Cited  16  Cal.  642;  14  Nev.  142;  2  Or.  211. 

Making  original  valuation.    See  post,  VI,  4. 

Excessive  assessment,  remedy.  See  ante, 
847,  et  seq. 

Complaint,  application,  notice  and  evidence 
on  raising  or  lowering  assessment.  See  post, 
VI,  6. 

4.  idding   w  Striking   Out  froptrty;   Makiug 
Original  Valuation. 

413.  Neither  the  state  board  nor  the  county 
boards  of  equalization  are  authorised  to  add 
any  property  to  an  assessment-roll.  (People 
V.  Dunn,  59  Cal.  328,  331.) 

ated  97  Cal.  324,  326. 

414.  Section  3861  of  the  Political  Code,  en- 
abling and  requiring  the  assessor,  at  the  re- 
quest of  the  board  oi  equalization,  to  list  and 
assess  property  which  he  has  failed  to  assess, 
simply  extends  the  power  and  duty  of  the  as- 
sessor, and  is  not  in  conflict  with  the  provi- 
sion of  tiie  constitution  defining  the  powers 
and  duties  of  the  state  and  county  boards  of 
equalization ;  but  the  exercise  of  the  cower 
granted  by  it  is  directly  in  accord  with  sec- 
tion 1  of  article  XIII  of  the  constitution, 
which  requires  all  property  not  exempt  from 
taxation  to  be  taxed.  (Farmers  etc.  Bank  of 
Los  Angeles  v.  Board  of  Equalization,  97  Cal. 
318.) 

415.  The  Revenue  Act  of  1861  does  not  an- 
.horize  the  board  of  equalization  of  a  county 
to  add  to  the  assessment-roll  other  property 
than  that  assessed  by  the  assessor.  The 
board  may  require  the  assessor  to  enter  on 
the  assessment-roll  other  property  which  has 
not  been  assessed ;  but  when  entered  by  the 
assessor,  be,  and  not  the  board,  must  give  it  a 

S roper  valuation.     (People  v.  Reynolds,  28 
al.  107.) 
Cited  97  Cal.  324. 

416.  An  order  of  the  board  of  equalization 
of  a  county,  finding  that  a  bank  had  returned 
a  false  ana  incomplete  statement  of  its  tax- 
able property,  and  that  it  should  be  assessed 
in  a  specified  sum  for  its  solvent  credits,  and 
ordering  the  assessor  to  add  to  the  assessment 
for  solvent  credits  the  sum  found  to  have 
been  omitted,  is  not  an  attempt  by  the  board 
to  add  other  property  to  the  asaessmpnt-roU, 
or  to  exercise  assessorial  powers ;  and  it  is  no 
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objection  to  the  order  that  it  states  the  value 
of  the  item  to  be  addeJ,  inatead  of  simply 
directing  the  as  jessor  to  add  the  property  to 
the  list  and  assess  its  value.  The  assessment 
of  solvent  credits  must  necessarily  be  at  their 
face  value,  and  to  describe  such  property  is  to 
fix  its  value.  (Farmers'  etc.  Bank  of  Loe 
Angeles  v.  Board  of  Equalication  of  Los  An- 
geles, 97  Cal.  318.) 
Jurisdiction  to  add  property.    See  post,  436. 

417.  Board  has  no  power  to  strike  out  from 
assessment,  made  by  the  assessor,  property  as- 
sessed by  him.  (People  ex  rel.  v.  Pacific 
Mail  Steamship  CJo.  T.  Board  of  Supervisors, 
60  Cal.  282.) 

418.  If  no  valuation  was  placed  by  the  as- 
sessor upon  the  property  none  can  he  placed 
upon  it  by  the  board  of  equalization.  The 
board  may  alter  the  valuation  in  order  to 
equalize  it,  but  cannot  place  the  valuation  in 
the  first  instance.  (Ferris  y.  Ooover,  Ferris 
T.  Chapman,  10  Cal.  689.) 

See  ante,  416. 

New  assessment.    See  ante,  YI,  S. 

S.  Equalization  of  Mono/,  MorlgagoB,  or  Frui- 
chiaoa. 
410.  Object  which  constitution  seeks  to  at- 
tain is  that  the  assessments  shall  he  made  to 
accord  with  the  true  value  in  money.  (Peo- 
ple V.  Dunn,  69  Cal.  328,  330.) 

420.  State  board  cannot  add  to  true  valua- 
tion of  money  already  assessed  to  the  full 
value  it  represents.  (People  v.  Dunn,  69  Cal. 
328,  331.) 

421.  In  equalization  of  taxes  assessments 
for  money  loaned  and  secured  by  mortgages 
and  deeds  of  trust,  and  which  are  evidenced 
by  written  contracts  for  the  payment  of 
specific  sums,  do  not  stand  upon  the  same 
footing  as  assessments  for  money.  (People  v. 
Dunn,  59  Cal.  328,  332.) 

Cited  68  Cal.  499. 

422.  Mandamus  to  the  defendant  as  auditor 
of  the  city  and  county  of  San  Francisco,  re- 
quiring him  to  obey  an  order  of  the  state 
board  of  equalization,  increasing  the  entire 
assessment-roll  eight  per  cent,  "  amounting  to 
the  sum  of  seventeen  million,  seven  hundred 
and  sixty-five  thousand  and  twenty-five  dol- 
lars." The  answer  alleged  that  the  total 
amount  assessed  included  nine  million,  eight 
hundred  and  thirty-one  thousand,  nine  hun- 
dred and  thirty-two  duUars  in  money,  and 
thirty-two  million,  eight  hundred  and  sixty- 
two  thousand,  two  hundred  and  sixty-nine 
dollars  in  mortgages  and  deeds  of  trust ;  and 
it  was  claimed  that  so  much  of  the  order  as 
required  these  assessments  to  be  raised  was 
in  excess  of  the  powers  of  the  board,  and 
void.  Helil,  The  conclusion  from  reading  the 
section  of  the  constitution  (sec.  9,  art.  aIII) 
as  a  whole  is,  that  it  neither  authorizes  an  in- 
crease of  the  valuation  of  money  already  as- 
sessed at  its  legal  value,  nor  does  it  prohibit 
an  increase  of  all  other  property  so  as  to 
make  it  conform  to  its  actual  value  in  money. 
The  order  of  the  hoard  is  to  be  read  as  re- 

auiring  the  auditor  to  add  eight  per  cent  to 
le  assessed  value  of  all  "  property,  except 
money  already  assessed  at  its  true  and  only 
legal  value."  The  portion  of  the  order  of  the 
Cal.  Diem,  Vol.  UL-177 


state  board  which  reads,  "  amounting  to  the 
sum  of  seventeen  million,  seven  hundred  and 
sixty-five  thousand  and  twenty-five  dollars," 
is  mere  surplusage,  which  does  not  affect  the 
validity  of  the  order.  (People  v.  Dunn,  69 
Cal.  328.) 
Cited  66  Cal.  213. 

Raising  assessment-roll,  effect  on  mortgage. 
See  ante,  409. 

423.  In  this  case  the  board  of  supervisors, 
in  the  exercise  of  its  power  of  equalization, 
assessed  the  franchise  of  the  water-works  by 
taking  the  aggregate  of  the  market  value  of 
the  wares  of  stock  in  the  company  on  the 
7th  of  March,  1881,  and  deducting  therefrom 
the  value  of  the  real  and  personal  prop- 
erty of  the  company,  and  held  the  difference 
to  be  the  value  of  the  franchise.  The  market 
value  of  the  shares  was  shown  to  the  board 
by  the  testimony  of  witnesses.  Held,  this 
mode  of  arriving  at  the  value  of  the  franchise 
is  within  the  power  vested  in  the  board  of 
supervisors,  acting  as  a  board  of  equalization. 
(Spring  Valley  Water  Works  v.  Schottler,  62 
Cal.  69.) 

Cited  90  Cal.  38. 

424.  By  the  several  provisions  of  the  Politi- 
cal Code  the  power  to  act  on  each  and  every 
assessment  is  conferred  on  the  board,  and  to 
increase  or  lower  it  so  as  to  make  it  conform 
to  the  true  value  in  money  of  the  propertv 
mentioned  therein,  and  the  board  nas  full 
power  to  act  on  the  assessment  of  the  fran- 
chise and  increase  or  lower  it  as  provided  in 
section  3673  of  the  Penal  Code.  (Spring  Val- 
ley Water  Works  v.  Schottler,  62  Cal.  69.) 

Assessment  of  railroads,  equalization  of. 
See  ante,  V,  13. 

0.  Proeoduro  on  Equalizing  AoMoomont, 
^2!b.  Boards  of  supervisors  ought  not  to  be 
held  to  any  great  strictness  in  procedure 
while  sitting  as  a  board  of  equalization. 
(Spring  Valle7  Water  Works  v.  Schottler,  62 
Cal.  69, 103.) 
Cited  82  Cal.  217. 

426.  Where  the  statute  provides  that  the 
board  of  equalization  "  shall  meet  on  the  first 
Mondav  in  June  of  each  year  for  the  correc- 
tion of  errors  in  the  assessment  of  personal 
property,  and  shall  continue  in  session  from 
time  to  time  until  such  errors  brought  to 
their  notice  shall  be  corrected,  provided, 
however,  they  shall  not  sit  after  the  third 
Mondav  in  June" ;  and  where  such  board  met 
and  held  sessions  on  the  first  and  third  Mon- 
days of  June  only,  but  between  said  sessions 
a  committee  of  the  board  received  applica- 
tions for  the  correction  of  assessments,  and 
took  testimony,  all  of  which  was,  on  said  last 
session,  submitted  to  and  acted  on  by  the 
board,  and  when  the  board  closed  its  session 
it  did  not  appear  that  any  valuation  of  per- 
sonal property  was  erroneous,  held,  that  this 
was  a  proper  and  legal  mode  of  action  on  the 

Sart  of  said  board.    (People  v.  McCreery,  34 
al.  432.) 

427.  If  an  ordinance  of  a  city  council,  in- 
corporated under  the  act  of  1860,  requires  a 
complaint  to  be  filed,  and  personal  notice  in 
writing  to  he  given  to  a  taxpayer,  before  the 
board  of  equtJization  can  raise  the  assessed 
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value  of  hifl  propertjr,  snch  complaint  muet 
be  filed  and  notice  given  before  Btich  value 
can  be  raised.  (Los  Angeles  v.  Los  Angeles 
Water  Worka  Co.,  49  Cal.  638.) 

428.  Where  the  board  of  equalization  makes 
an  order  increasing  an  assessment,  without  a 
complaint  having  been  filed,  and  the  party 
assessed  appears  and  moves  to  set  aside  the 
order,  such  appearance  does  not  confer  juris- 
diction by  relation,  and  a  refusal  to  set  aside 
the  order  does  not  make  it  valid.  (People  v. 
Goldtree,  44  Cal.  323.) 

Cited  2  Idaho,  927;  21  Nev.  176. 

429.  In  order  to  give  the  board  of  equalisa- 
tion jurisdiction  to  increase  the  valuation  of 
property  beyond  the  amount  at  which  it  has 
been  assessed  the  filing  of  a  complaint  is 
necessary.  (People  v.  Goldtree,  44  Cal.  323.) 
Cited  49  Cal.  642;  12  Nev.  94;  14  Kev.  142. 

430.  The  board  for  the  equalization  of  taxes 
cannot,  under  the  Revenue  Act  of  1861, 
diminish  or  increase  the  assessed  valne  of 
property  as  fixed  by  the  assessor,  unless  com- 
plaint has  first  been  made  to  them,  and  rea- 
sonable notice  has  been  given  to  the  party  as- 
sessed or  interested  of  the  day  when  they  will 
act  in  the  case.  (People  v.  Ueynolds,  28  Cal. 
107.) 

Cited  89  Cal.  673;  44  Cal.  324;  12  Nev.  94. 

431.  A  complaint  of  a  district  attornev  filed 
with  the  board  of  equalization  which  *'  com- 
plains of  the  assessment  set  opposite  each 
name  on  the  assessment-list,  and  prays  the 
board  to  hear  evidence  in  each  and  every  case 
and  everv  name  on  said  assessment-list,  as 
to  the  value  of  the  property  therein  assessed, 
and  to  change  the  value  as  to  them  may  seem 
just,  and  that  the  valuation  may  be  reduced 
or  raised  as  to  them  shall  seem  just  and 
equitable,"  states  no  facts,  and  is  nugatory 
and  insutflcient  to  give  the  board  jurisdiction 
to  increase  the  assessment.  (People  v.  Flint, 
89  Cal.  670.) 

Cited  44  Cal.  324;  1»  Cal.  642;  12  Nev. 94;  14 
Nev.  142. 

432.  The  board  of  equalization  has  no  juris- 
diction or  power  to  reduce  any  assessment 
except  upon  a  verified  written  application. 
Heli^  accordingly,  the  board  exceeded  its 
powers  in  acting  upon  the  application  of  C. , 
which  was  not  verified,  and  in  reducing  the 
assessment  of  H.,  who  made  no  written  ap- 
plication. (Garretson  v.  Board  of  Supervis- 
ors of  County  of  8anta  Barbara,  61  Cal.  64.) 
Cited  14  Col.  49. 

433.  The  jurat  to  an  application  for  a  reduc- 
tion of  an  assessment,  subscribed  by  the  ap- 
plicant, was  as  follows,  "  Sworn  to  before  me 
this  nineteenth  day  of  July,  1881"  (signed  A. 
B.  Williams,  clerk),  is  sufficient.  (Garretson 
V.  Board  of  Supervisors  of  the  County  of 
Santa  Barbara,  61  Cal.  64.) 

434.  The  board  of  equalization  has  no 
power  to  raise  the  valuation  of  land  as  fixed 
Dv  the  assessor,  without  notice  to  the  owner. 
Tne  general  notice  of  the  sitting  of  the  board, 
by  publication,  does  not  amount  to  the  notice 
required.  (Patten  v.  Green,  13  Cal.  325.) 
Cited  62  Cal.  103;  82  Cal.  217;  2  S.  Dak.  163. 

436.  If  the  board  raised  the  tax  without 
proper  notice  to  the  owner  their  action  is 


void,  and  the  assessment  remains  in  full  force. 
(Patten  v.  Green,  18  Cal.  326.) 
(Tited  66  Cal.  206. 

436.  A  notice  to  a  bank  to  appaar  before 
the  board  of  equalization  and  show  cause  why 
its  assessment  on  solvent  credits  should  not 
be  increased  from  the  specified  amount  as- 
sessed to  a  much  larger  sum  spe.ified  in  the 
notice  is,  in  effect,  a  notice  that  other  sol- 
vent credits  might  be  added  to  the  assessment, 
and  gives  the  board  jurisdiction  to  order  such 
additional  assessment  to  be  made.  (Farmers' 
etc.  Bank  of  Los  Angeles  v.  Board  of  Equali- 
sation of  Los  Angeles,  97  Cal.  818.) 

437.  The  reasonableness  of  the  time  given 
by  the  notice  to  show  cause,  in  cases  where 
the  law  prescribes  no  definite  time,  must,  in 
a  great  measure,  be  left  to  the  discretion  of 
the  board  of  equalization.  (Spring  Valley 
Water  Works  v.  Schottler,  62  Cal.  69, 103.) 

438.  When  proper  notice  of  a  hearing  before 
the  board  of  equalization  in  respect  to  an  in- 
crease of  assessment  has  been  given  by  mail, 
and  there  is  no  showing  that  the  notice  was 
not  received  in  fact,  if  the  rules  framed  by 
the  board,  under  the  authority  of  section  3673 
of  the  Political  Code,  do  not  prescribe  any 
written  return,  or  any  especial  mode  of  proof 
of  service  of  the  notice,  the  fact  of  service  by 
mail  may  be  established  by  any  proper  legal 
testimony,  either  oral  or  in  writing ;  and  if 
the  boara  are  orally  informed  by  the  clerk 
that  notice  was  duly  mailed,  and  hie  oral  evi- 
dence upon  the  hearing  of  a  writ  of  review 
shows  that  such  was  the  fact,  the  jurisdiction 
of  the  board  to  increase  the  assessment  of  the 
party  so  notified  is  suifBciently  established  to 
prevent  the  annulling  of  the  increased  assess- 
ment for  excess  of  jurisdiction.  (Eagen- 
meyer  v.  Board  of  Equalization  of  Mendocino 
County,  82  Cal.  214.) 

439.  When  the  rules  of  the  board  of  equal!- 
ization  require  a  notice  to  be  mailed  to  each 
person  whose  interests  are  to  be  affected  to 
appear  within  seven  days  from  the  date  of 
the  notice,  and  show  cause  why  a  proposed 
change  specified  in  the  notice  should  not  be 
made,  the  time  for  appearance  is  to  be  com- 
puted as  including  the  date  of  the  notice ;  so 
that  a  notice  mailed  on  the  eleventh  day  of 
the  month  will  give  the  board  jurisdiction  to 
act  on  the  18th  of  the  same  month.  (Hagen- 
meyer  v.  Board  of  Equalisation  of  Mendocino 
County,  82  Cal.  214.) 

440.  If,  under  a  rule  or  an  order  of  a  board 
of  equalization,  a  party  has  notice  of  the  in- 
tended action  of  the  board  in  regard  to  the 
assessment  of  his  property  in  time  to  have  a 
full  and  fair  hearing,  such  notice  is  suflScient. 
(Spring  Vallegr  Water  Works  v.  Schottler,  62 
Cal.  69, 103 ;  San  Francisco  Gas  Light  Co.  T. 
Schottler,  62  Cal.  119.) 

441.  Any  defect  or  ambiguity  in  a  notice  to 
appear  before  the  board  of  equalization  is 
waived  by  an  appearance  before  the  board, 
and  submission  to  its  action,  on  tJie  part  oi 
the  person  or  corporation  notified,  and  fur- 
nishing required  evidence  as  to  the  property 
involved.  (Farmers'  etc.  Bank  of  Los  Angeles 
V.  Board  of  Equalization  of  Los  Angeles,  97 
Cal.  318.) 

442.  The  appearance  of  the  company  on  the 
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notices  eerred  by  a  board  of  equalization 
waived  all  objections  to  the  mere  form  of  the 
notice.  (Spring  Valley  Water  Works  y. 
Scbottler,  62  Cal.  89, 103.) 

443.  Section  8681  of  the  Political  Code,  re- 
qniiing  ten  days'  notice  of  proceedings  before 
a  board  of  equalisation,  does  not  apply  where 
notice  was  served  on  the  party  interested,  and 
he  appeared  before  the  board  in  pursuance  of 
it.  (Spring  Valley  Water  Works  t.  Schottler, 
62  Cal.  69,103.) 

444.  The  board  of  snperrisors,  in  its  capac- 
ity of  a  board  of  equalisation,  had  jurisdic- 
tioD  of  the  person  and  subject  matter  in  the 
matters  involved  in  his  cause.  (Spring  Val- 
ley Water  Works  v.  Schottler,  62  Cal.  69.) 

445.  If  a  party  objects  to  the  tax  on  the 

f  round  that  notice  was  not  given,  as  required 
y  law,  for  the  meeting  of  the  board  of  equal- 
ization, he  must  show  error  in  the  assessed 
value  of  his  property  to  his  prejudice.  (Kel- 
sey  V.  Trustees  of  Napa,  18  Cal.  629.) 

Irregularity  in  time  of  meeting,  when  no 
defense.    See  ante,  206. 

446.  The  board  for  the  equalization  of  taxes 
cannot,  under  the  Bevenue  Act  of  1861,  add  to 
the  valuation  of  property,  as  fixed  by  the  as- 
sessor, without  evidence  authorizing  them  to 
do  80.     (People  v.  Reynolds,  28  Cal.  107.) 

447.  Section  3680  of  the  Political  Code,  re- 
quiring the  board  of  equalization,  on  an  ap- 
plication to  equalize  an  assessment,  to  have 
the  evidence  taken  down  and  to  declare  the 
legal  principles  it  has  been  governed  by,  does 
not  change  the  rule  that  a  writ  of  certiorari 
brings  up  for  review,  only  the  question 
whether  the  inferior  court  has  acted  in  ex- 
cess of  jurisdiction.  (Central  Pac.  B.  B.  Co. 
V.  Placer  County,  46  Cal.  668.) 

448.  The  statute  does  not  require  the  board 
of  equalization  to  take  down  or  preserve  the 
evidence  taken  before  them,  nor  aoes  it  make 
any  provision  for  settling  a  statement  of  a 
trial  before  them,  or  a  bill  of  exceptions  taken 
during  its  progress;  but  doubtless  some  mode 
might  be  adopted  to  authenticate  the  evi- 
dence when  required  on  appeal.  (Central 
Pac.  R.  R.  Co.  V.  Placer  (bounty,  32  Cal.  682.) 
Cited  24  Or.  218. 

449.  The  code  does  not  require  the  testi- 
mony of  witnesses  examined  before  the  board 
of  equalization  to  be  reduced  to  writing ;  and, 
in  the  absence  of  such  requirements,  it  must 
be  presumed  that  the  applicants  were  ex- 
amined in  accordance  with  section  3675  of  the 
Political  C!ode.  (Garretson  v.  Board  of  Super- 
visors of  the  County  of  Santa  Barbara,  61 
Cal.  64.) 

Conclusiveness  of  order  as  to  taking  of  evi- 
dence.   See  post,  VI,  7. 

450.  If  board  raises  assessed  value  of  prop- 
erty without  having  acquired  jurisdiction  to 
do  so  the  taxpayer  must  still  pay  a  tax  upon 
the  value  of  his  property  as  assessed.  (Los 
Angeles  y.  Los  Angeles  Water  Works  Co.,  49 
Cal.  638.) 

451.  The  statute  authorizing  and  prescrib- 
ing the  mode  of  equalization  does  not  require 
the  taking  down,  or  the  preservation  in  any 
manner,  oi  tiie  evidence  on  which  equaliza- 
tion may  be  made  by  either  the  board  or 


derk  of  the  board.    (Central  Pac.  B.  B.  Co. 
V.  Placer  County,  34  Cal.  362.) 

Board  of  equalization,  determination  of 
jurisdiction,  conclosiveneas  of.  See  Cer- 
tiorari, 179,  et  seq. 

7.  On/tr  on,  Conclu»ir»ne9»  of;  Presumption  in 
Faror  of  Acta  of  Board, 

452.  The  board  of  equalization,  in  passing 
on  the  question  whether  an  assessment  is  too 
high  or  too  low,  acts  in  a  judicial  capacitv, 
and  its  decision  is  an  adjudication.  (People 
y.  Gold  tree,  44  Cal.  323.) 

453.  The  order  of  the  board  of  equalization, 
reciting  that  testimony  was  taken,  and,  in 
effect,  that  the  conclusion  was  reached  from 
the  evidence  that  the  bank  had  returned  a 
false  statement,  and  had  escaped  assessment 
for  a  specified  amount  of  solvent  credits,  is 
conclusive,  in  a  proceeding  under  a  writ  of  re- 
view to  annul  the  order,  that  evidence  was  in- 
troduced before  the  board  showing  such  facts. 
(Farmers'  etc.  Bank  of  Los  Angeles  v.  Board 
of  Equalization  of  Los  Angeles,  97  Cal.  318.) 

454.  When  the  record  does  not  show  by 
affirmative  proof  that  the  board  of  equaliza- 
tion did  not  act  upon  evidence  before  it,  its 
order  increasing  an  assessment  after  due  no- 
tice to  the  party  whose  interests  are  affected 
is  conclusive  that  it  did  act  upon  such  evi- 
dence as  was  necessary.  (Hagenmeyer  v. 
Board  of  Equalization  of  Mendocino  C/Ounty, 
82  Cal.  214.) 

455.  A  refusal  of  a  board  of  equalization  to 
reduce  the  assessed  value  of  property,  made 
on  a  complaint  by  the  party  assessed,  does 
not  preclude  the  board  from  afterwards  rais- 
ing the  assessed  value  of  the  same  property, 
upon  complaint  made  that  it  has  been  as- 
sessed too  low.  (Central  Pac.  R.  B.  (Jo.  v. 
Placer  (bounty,  46  Cal.  668.) 

456.  The  action  of  a  board  of  equalization, 
on  an  application  to  change  the  assessecl 
valuation  of  moperty,  is  not  res  judicata. 
(Central  Pao.  B.  B.  Co.  v.  Placer  County,  46 
Cal.  668.) 

457.  The  court  is  not  prepared  to  say  that 
a  board  of  equalization  is  limited  to  one  ap- 
plication, either  to  reduce  or  raise  the  as- 
sessed value  of  property.  (Central  Pac.  B. 
B.  Co.  y.  Placer  CJounty,  46  Cal.  668.) 

Order  of  board  raising  assessed  value.  See 
ante,  411. 

Order  requiring  assessor  to  add  to  roll.  See 
ante,  416. 

458.  {'resumption  of  lav  is  that  board  of 
equalization  perform  their  duty  and  correct 
any  inequality  in  the  assessment  of  taxes. 
(Guy  V.  Washburn,  23  Cal.  111.) 

Board  of  equalization,  return  on  certiorari 
to  review  acts  of.    See  Certiorari,  166,  et  seq. 

YII.  Levy  of  Tax;  Bate. 

450.  The  words  "  assessing  and  collecting" 
may  be  so  used  as  to  include  the  operation 
called  the  levy  of  the  tax.  (City  of  oan  Luis 
Obispo  V.  Pettit,  87  Cal.  499.) 

460.  The  board  of  supervisors  of  Lake 
county  duly  adopted  an  order  which  recited 
"  that  they  have  this  day  fixed  the  rate  of 
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county  and  district  tax  to  be  levied  and  col- 
lected upon  each  one  hundred  dollars  of  the 
agsesBed  valuatioQ  of  the  county,  etc.,  .... 
as  follows:  state  fund,  .64;  general  county 
fund,  .40,  etc.,  ....  total  state,  county, 
and  district  tax,  1880-Sl,  |2.75."  Held,  that 
the  order  was  sufficient,  and  that  the  omission 
of  the  word  "cents"  from  the  various  items  of 
the  levv  did  not  invalidate  it.  (Lake  County 
V.  Sal  pilar  Bank  Quicksilver  Min.  Co.,  66  Cal. 
17.) 

461.  A  tax  is  not  void  because  the  record  of 
the  board  of  supervisors  in  levying  it  is  not 
signed  by  the  chairman  and  clerk  of  the 
bmird.  (People  v.  Eureka  Lake  etc.  Ck».,  48 
Cal.  143.) 

Cited  52  Cal.  23,  84;  93  Cal.  162;  97  Cal.  698. 

462.  Under  the  statute  of  1863,  which  pro- 
vides what  a  defendant  may  answer  in  a  suit 
to  recover  a  tax,  an  answer  which  avers  that 
the  tax  was  fraudulently  levied  for  an  amount 
in  excess  of  that  authorized  by  law  is  good. 
(People  V.  Nelson,  36  Cal.  376.) 

463.  An  act  amendatory  of  the  Consolida- 
tion Act,  passed  in  1866  (Stats.  1865-66,  p. 
436),  provides  that  "on  or  before  the  first 
Monday  of  May,  annually,  the  board  of  super- 
visors of  said  city  and  county  shall  levy  the 
amount  of  taxes  for  state,  city,  and  county 
purposes  required  by  law  to  be  levied  ujbon 
all  property  not  exempt  from  taxation."  The 
order  levying  said  taxes  for  said  year,  under 
which  said  assessment  of  defendant's  property 
was  made,  was  passed  by  said  board  on  the 
first  Monday  of  May,  and  only  received  the 
approval  of  the  mayor  on  the  following  day. 
Under  the  Consolidation  Act  said  approval 
was  necessary  to  give  force  to  said  order. 
The  said  Revenue  Acts  require  the  annual 
levy  of  taxes  to  be  made  on  or  before  said  first 
Monday  of  May.  Held,  (1)  that  said  order 
was  invalid,  and  said  taxes  were  not  legal,  so 
far  as  they  depended  on  the  action  of  said 
board ;  (2)  that  said  state  taxes  for  their  levy 
did  not  depend  on  the  action  of  said  board, 
but  rested  upon  the  several  statutes  provid- 
ing for  their  levy,  but  that  the  levy  of  said 
citv  and  county  taxes  did  not  depend  on  said 
order,  and  were  illegal.  (People  v.  Mc- 
Creery,  34  Cal.  432.) 

464.  The  act  of  May  4, 1862,  "  To  incorpo- 
rate the  town  of  Oakland,"  confers  no  power 
of  taxation  directly,  but  leaves  it  to  be  de- 
rived from  the  general  act  of  March  27,  1850, 
under  which  the  trustees  of  towns  have 
power  to  levy  and  collect  a  tax,  annually,  not 
exceeding  fiity  cents  on  every  one  hundred 
dollars  of  the  assessed  value  of  the  property, 
and  providing,  further,  that  unpaid  taxes 
should  be  recovered  by  a  suit  in  the  name  of 
the  corporation.  Held,  that  an  assessment 
of  two  and  three-fourths  per  cent  was  wholly 
unauthorized  by  law,  and  void.  (Hays  v. 
Hogan,  5  Cal.  241.) 

465.  The  act  of  the  legislature  of  March  10, 
1874,  under  which  the  city  of  Santa  Barbara 
was  incorporated,  providing  for  the  levy  of  an 
annual  tax,  not  exceeding  one  per  cent,  for 
the  payment  of  bonds  and  interest  and  the 
current  expenses  of  the  city,  one-third  to  be 
devoted  to  the  payment  of  the  interest  upon 
and  establish  a  sinking  fund  for  the  payment 


of  the  bonds,  did  not  repeal  section  4371  of 
the  Political  Code,  providing  that  the  direct 
taxes  imposed  by  a  common  council  in  any 
one  year  must  not  exceed  two  per  cent  of  the 
valuation  of  property  within  the  city,  but 
merely  suspended  its  operation  as  to  the  city 
of  Santa  Barbara ;  and  the  act  of  March  Id, 
1876,  amending  the  act  of  March  10,  1874,  so 
as  to  provide  that  tor  the  payment  of  the  bonds 
and  interest  thereon  an  annual  tax  should  be 
leviedj  not  exceeding  one-fourth  of  one  per 
cent,  rex>ealed  the  portions  of  the  act  of  March 
10,  1874,  referring  to  the  levy  of  taxes  for 
current  expenses  of  the  city,  and  leaves  sec- 
tion 4371  of  the  Political  Code  as  the  only 
limitation  on  the  power  of  the  common  coun- 
cil in  fixing  the  rate  of  the  levy  of  the  tax  to 
pay  the  current  expenses  of  the  city ;  and  a 
levy  by  the  council,  at  the  rate  of  one  dollar 
and  fifty  cents  upon  each  one  hundred  dollars 
of  taxable  property,  is  not  in  excess  of  its 

Sawer.    (City  of  Santa  Barbara  v.  Eldred,  96 
ai.  378. ) 

466.  The  Revenue  Act  of  1863  provides  that 
the  boards  of  supervisors,  or  courts  of  ses- 
sions, shall  levy,  in  addition  to  the  state  tax, 
a  tax,  not  to  exceed  fifty  cents  on  each  one 
hundred  dollars,  for  county  purposes,  and 
such  other  special  taxes  as  may  be  by  lnvr 
authorized  to  be  collected.  (McDonald  v. 
Griswoid,  4  Cal.  352.) 

Cited  16  Cal.  34;   11  Nev.  116;  distinguislied 
6  Cal.  834. 

467.  Under  the  first  section  of  the  Revenue 
Act  of  May,  1853,  the  court  of  sessions  of  Sac- 
ramento levied  a  tax  of  fifty  cents  for  county 
purposes,  twenty-five  cents  for  funded  debt 
tax,  etc.  Held,  that  the  words  of  the  Revenue 
Act,  authorizine  a  tax  of  fifty  cents  on  each 
one  hundred  dollars  for  "  county  purposes," 
ought  to  be  restricted  to  the  current  expenses 
of  the  year,  as  an  appropriation,  leaving  the 
scrip-holders  of  the  countv  to  look  for  pay- 
ment to  the  tax  collect  d  for  the  floating 
debt.    (McDonald  v.  Griswoid,  4  Cal.  352. ) 

Power  of  board  of  equalization  to  fix  rate. 
See  ante,  VI,  2. 

Levy  is  ministerial  act.  See  Prohibition, 
29. 

Statute  relating  to  levy  does  not  delegate 
legislative  powers  to  state  board.  See  Con- 
stitutional Law,  177. 

Duty  to  levy  to  meet  bonded  indebtedness. 
See  Counties,  68,  69. 

Compelling  supervisors  to  levy  tax.  See 
Mandamus,  11,  lo,  d. 

yni.  Talldity  of. 

/.  EgualHy  and  Uniformity  of. 

468.  Only  limitation  upon  taxing  power  of 
legislaturu  is  the  provision  for  equality  and 
uniformity  found  in  the  thirteenth  section  of 
article  IV  of  the  constitution.  (Blanding  v. 
Burr,  13  Cal.  343.) 

469.  The  thirteenth  section  of  the  eleventh 
article  of  the  state  constitution,  which  pro- 
vides that  "Taxation  shall  be  equal  and.oni- 
form  throughout  the  state,"  does  not  operate 
as  a  limitation  on  the  taxing  power  of  the 
legislature,  and  apply  to  every  species  of  taxa- 
tion, bat  is  to  be  taken  as  applying  only  to 
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direct  taxation  on  property,  as  such.  It  does 
not  require  that  all  Bbould  be  taxed  alike. 
The  legislature,  in  its  discretion,  may,  there 
fore,  discriminate  in  the  imposition  of  taxes 
on  certain  classes  of  persons,  occupations,  or 
species  of  property,  taxing  some  and  exempt- 
ing others.  (People  v.  Coleman,  People  v. 
HuBsey,  4  Cal.  46. ) 
Cated  4  Cal.  157 ;  10  Cal.  489:  13  Cal.  166;  22 

Cal.  208;  24  Cal.  244;   51  Cal.  501;  53  Cal. 

481 ;  disapproved  34  Cal.  448,  461. 

470.  State  revenue  law  is  not  unconstitu- 
tional because  there  is  a  want  of  uniformity 
between  the  particular  laws  prevailing  in  the 
several  connties  with  r^ard  to  the  enforce- 
ment of  the  payment  ol  delinquent  taxes. 
(People  V.  Central  Pac.  R.  R.  Co.,  43  Cal.  398. ) 

471.  To  render  taxation  uniform  it  is  es- 
sential that  each  taxing  district  should  con- 
fine itself  to  the  objects  of  taxation  within  itn 
limits ;  but  this  with  the  understanding  that 
the  situs  of  personal  propertv  may  l^  the 
domicile  of  the  owner.  (People  ex  rel.  Long 
V.  Townsend,  56  Cal.  633.) 

Equality  and  uniformity  of.    See  ante,  II. 

2.  Tax  Ltified  Undtr  MepeaM  Statute,  or  Where 
Statute  Inralid. 

472.  Where  taxes  are  levied  under  a  law 
which  is  repealed  by  a  subsequent  act,  un- 
less it  be  made  apparent  by  clear  and  un- 
equivocal language  that  the  repealing  act  was 
intended  to  have  a  retrospective  operation,  it 
will  be  inferred  that  the  intent  of  the  legis- 
lature was  that  the  taxes  should  be  collected 
in  accordance  with  the  law  in  force  at  the 
time  they  were  levied.  (City  of  Oakland  v. 
Whipple,  44  Cal.  303.) 

473.  Assessment  for  fiscal  year  1872-73, 
when  under  the  decisions  there  was  no  valid 
law  authorizing  the  assessment,  is  void. 
(Grimm  v.  O'Connell,  54  Cal.  522.) 

Tax  deed  based  on  void  statute.  See  Quiet- 
ing Title,  64. 

Efiect  of  tax  deed  under  assessment  levied 
by  authority  of  void  statute.  See  post,  XIII, 
7. 

8.  Double  TaMatioH. 

474.  The  constitution  does  not  authorize  or 
require,  but  forbids,  the  double  taxation  of 
property.  (People  ex  rel.  Burke  v.  Badlam, 
67  (5al.  694.) 

475.  It  is  not  necessary  in  this  case  to  de- 
cide whether  the  constitution  forbids  double 
taxation,  but  only  that  the  constitution  does 
not  command  it,  and  that  the  legislaturo  has 

.  prohibited  it.     McKinstry.    J.,  concurring. 
(People  ex  rel.  Burke  v.  Badlam,  57  Cal.  594.) 

476.  Courts  have  no  authority  to  declare 
that  solvent  debts  are  not  taxable,  because  to 
tax  them  might  amount  to  double  taxation. 
The  mode  and  manner  of  assessing  solvent 
debts  is  a  matter  of  legislative  discretion.  By 
Wallace,  C.  J.,  and  Rhodes,  J.  (Savings  and 
Loan  Society  v.  Austin,  46  Cal.  415.) 

477.  Levying  tax  upon  money  at  interest, 
as  well  as  upon  property  mortgaged  to  secure 
it,  does  not  present  a  case  of  double  taxation 
as  against  ttie  mortgagee.  (People  v.  Whar- 
tenby,  38  Cal.  461.) 

Cited  43  Cal.  336;  46  Cal.  492;  17  Not.  160. 


478.  If  land  subject  to  a  mortgage  is  taxed, 
and  the  debt  secured  bv  the  mortgage  is  also 
taxed,  and  the  tax  on  the  debt  is  paid  by  the 
mortgagee,  the  mortgagor  cannot  complain  of 
double  taxation.  (Lick  y.  Austin,  43  Cal. 
690.) 

Cited  46  Cal.  483,  492. 

479.  If  a  debt  for  money  lent,  which  is 
secured  by  mortgage,  is  taxed,  and  the  mort- 
gaged property  is  also  taxed,  it  is  double  taxa- 
tion, and  a  violation  of  the  constitution.  By 
Crockett,  J.,  Nilea,  J.,  concurring.  (Havings 
and  Loan  Society  v.  Austin,  46  Cal.  415.) 

480.  It  was  the  purpose  of  the  first  section 
of  the  acts  of  April  1  and  April  4, 1870  (Stats. 
1869-70,  pp.  584,  710),  to  exempt  from  taxation 
solvent  debts  secured  by  mortgage  upon  real 
estate,  and  not  merely  to  regulate  tl)e  duties 
of  assessors.     (People  v.  Eddy,  43  (3al.  331.) 

481.  Lender  of  money  is  not  subjected  to 
double  taxation  by  reason  of  the  statutory  pro- 
vision requiring  payment  of  taxes  on  money 
loaned  by  him,  and  on  solvent  debts  due  him 
over  his  own  indebtedness;  whether  said 
statutory  provision  results  in  imposing  dou- 
ble taxation  upon  the  borrower  of  money, 
when  security  by  way  of  mortgage  or  other- 
wise is  given,  does  not  arise  in  this  case. 
(People  V.  McCreery,  34  Cal.  432.) 

Citecf  38  Cal.  464;  46  Cal.  483. 

482.  The  roadbed  is  the  foundation  on 
which  the  sui>erstructure  of  a  roadway  rests ; 
the  roadwav  is  the  right  of  way,  which  is 
property  liable  to  taxation ;  the  rails  in  place 
constitute  the  superstructure.  An  assess- 
ment of  these  items  separately  does  not  con- 
stitute double  taxation.  (San  Francisco  etc. 
R.  R.  Co.  V.  Board  of  Equalization,  60  Cal. 
12.) 

483.  When  money  is  deposited  in  a  savings 
bank  to  be  loaned  out  for  the  benefit  of  the 
depositor  if  it  is  taxed  to  the  depositor,  and 
the  bank  has  loaned  the  monejr  and  is  taxed 
u^n  the  note  and  mortgage,  it  is  double  tax- 
ation. By  Belcher,  J.  (Savings  and  Loan 
Society  y.  Austin,  46  Cal.  416.) 

484.  It  would  be  assessing  the  same  prop- 
erty twice  to  assess  to  corporation  all  of  its 
corporate  property,  and  also  to  assess  to  each 
of  the  stockholders  the  shares  held  by  him. 
(People  ex  rel.  Burke  v.  Badlam,  57  Cal.  694.) 
Cited  62  Cal.  112,  et  seq ;  63  Cal.  4n. 

486.  The  legislature  has  the  power  to  de- 
clare that  the  corporate  property  of  corpora- 
tion shall  be  assessed  to  the  corporation,  and 
that  the  same  property  shall  not  be  again  as- 
sessed against  the  stockholders.  (People  ex 
rel.  Burke  v.  Badlam,  57  Cal.  694.) 

486.  In  a  case  of  double  taxation,  to  entitle 
a  party  to  relief  in  the  courts,'  it  must  appear 
that  the  tax  has  once  been  paid  or  tendered. 
(Savings  and  Loan  Society  v.  Austin,  46  Cal. 
416.) 

487.  Because  the  same  subject  matter  has 
been  twice  taxed  it  by  no  means  follows  that 
both  taxes  are  void,  and  that  it  must  escape 
taxation.  (Savings  and  Loan  Society  v.  Aus- 
tin, 46  Cal.  415.) 

Cited  61  Cal.  254;  91  Cal.  13;  distinguished 
70  Cal.  506. 
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Inhibition  only  kpplies  to  taxation  by  same 
atate.    See  ante,  116. 

Of  property  of  nonresident.  See  ante,  lY, 
i8. 

4.  Tax  Parti/  Void;  Effect  of  Omnoion  to  Muon. 

488.  If  the  tax  levy  contains  an  illegal 
item  such  item  will  not  invalidate  the  levy 
as  to  other  items,  if  the  levy  is  so  made  that 
the  illegal  item  may  be  separated  from  the 
other  items  of  the  levy.  (De  Fremery  y. 
Austin,  63  Cal.  880.) 

489.  If  any  part  of  tax  complained  of  be 
legal,  that  part  most  be  paid  before  the  party 
wul  be  heard  to  complain  of  an  illegal  portion. 
(San  Jose  G.  Co.  v.  January,  67  Cal.  614.) 

490.  The  omission  of  an  a88<>ssor  to  assess 
certain  parcels  of  property  subject  thereto, 
whether  arising  from  a  misapprehension  of 
the  law,  as  by  giving  effect  to  void  provisions 
of  a  statute,  or  a  mistake  of  fact,  will  not  in- 
validate his  general  assessment-list.  (People 
T.  McCreery,  34  Cal.  432.) 

491.  It  is  the  duty  of  assessors  to  assess  all 
property  in  their  respective  districts,  coun- 
ties, etc.,  subject  to  taxation,  which  compre- 
hends all  property  except  that  which  may 
be  denominated,  generally,  public  property. 
(People  V.  McCreery,  34  (3al.  432.) 

Assessment  of  property  escaping  taxation. 
Bee  ante,  V,  16. 

B.  Legalizing  ln¥alid  Meteesmentt. 

492.  The  legislature  possesses  full  power  to 
legalize  defective  and  invalid  assessments  of 
delinquent  taxes,  and  to  provide  for  their  col- 
lection.    (People  V.  Holladay,  26  Cal.  300.) 
Cited  28  Cal.  614;  82  Cal.  108;  34  Cal.  487, 

676. 

493.  The  only  mode  in  which  defective  as- 
sessments may  be  authorized  by  the  legisla- 
ture to  be  corrected  is  to  empower  the  as- 
sessor who  made  the  assessment  to  make  the 
needed  corrections,  or  authorize  it  to  be  done 
by  others  in  his  presence  and  upon  his  testi- 
mony, showing  what  was  intended  by  the 
defective  matter  requiring  correction.  Per 
Sawyer,  0.  J.  (People  v.  Hastings,  34  Cal. 
671.) 

494.  The  foundation  of  proceedings  for  ap- 
portioning and  collecting  a  tax  upon  pronerty 
18  the  valuation  which,  under  the  rule  61  the 
constitution,  must  be  made  by  the  assessor, 
and  the  legislature  cannot  supply  this  defect, 
if  it  existed,  by  any  curative  act.  But  all  the 
details  of  the  proceeding  in  making  the  valua- 
tion are  subject  to  let^siative  control,  and,  if 
error  has  intervened,  it  is  subject  to  the  cura- 
tive power  of  the  legislature,  provided  a 
valuation  g  od  in  substance  has  in  fact  been 
made  by  the  assessor,  though  in  mode,  form, 
etc.,  not  conforming  to  the  statute.  (People 
▼.  McCreery,  34  Cal.  432.) 

496.  When  an  assessment  is  so  defective  as 
to  be  totallv  void  the  legislature  cannot  cure 
it  by  legislative  enactment  having  a  retro- 
spective operation,  so  as  to  create  an  obliga- 
tion where  none  existed  before.  Per  Currey, 
J.    (Peoplev.  Holladay,  25  Cal.  300.) 

496.  Assessment  of  individual  property  of  a 
former  member  of  a  firm  to  the  firm  is  void. 


and  cannot  be  validated  by  legislative  enact- 
ment.   (People  T.  Sneatb,  28  Cal.  612.) 

497.  The  act  of  March  19, 1878,  "  to  l^aliae 
the  assessment  of  taxes  in  San  Francisco," 
etc.,  is  not  unconatitational.  (San  Fran- 
cisco V.  Spring  Valley  W.  W.  (No.  6470),  54 
Cal.  571,  cited  54  Cal.  603;  San  Francisco  t. 
Spring  Valley  W.  W.,  64  Cal.  603.) 

498.  An  act  of  the  legis  ature  legalizing  as- 
sessments for  taxes  for  the  fiscal  year  ending 
on  the  first  day  of  March  is  not  void  because 
the  constitution  provides  that  the  fiscal  year 
shall  commence  on  the  first  day  of  July,  but 
the  word  "  fiscal "  in  the  act  may  be  treated 
as  surplusage.   (People  v.  Todd,  23  Cal.  181.) 

^9.  The  first  section  of  the  act  of  May  17, 
1861,  entitled  "An  act  to  legalize  and  provide 
for  the  collection  of  delinquent  taxes  in  the 
counties  of  this  state,"  legalizes  every  assess- 
ment for  taxes  made  during  the  three  years 
preceding  March  1, 1861,  however  defectively 
and  imperfectly  it  may  have  been  made  in 
any  respect.  (People  v.  Holladay,  25  Cal.  300.) 

600.  The  act  of  May  17, 1861,  was  only  de- 
signed to  legalize  assessments  in  some  respects 
formally  defective,  though  substantially  good, 
and  was  not  intended  to  make  good  an  as- 
sessment which  was  totally  invalid  for  not 
stating  either  the  kind  or  quantity  of  prop- 
erty assessed,  or  not  describing  it,  when  real 
estate.  By  Cyurrey,  J.,  Rhodes,  J.,  concur- 
ring.   (People  V.  Holladay,  25  Cal.  300.) 

601.  The  act  of  April  4, 1864,  legalizing  the 
assessments  of  property  made  in  1862  and 
1863,  does  not  cure  the  defect  of  a  want  of 
valuation  by  the  assessor  of  property  as- 
sessed during  those  years.  (People  t.  San 
Francisco  Savings  Union,  31  Cal.  182.) 
(3ited  84  Cal.  437. 

602.  The  act  of  1866,  passed  for  the  purpose 
of  legalizing  defective  assessments,  did  not 
legalize  complaints,  in  actions  then  pending, 
which  were  defective  by  reason  of  not  describ- 
ing the  land  assessed.  (People  v.  Mariposa 
Co.,  31  Cal.  196.) 

603.  Courts  have  no  power  to  go  behind  a»- 
sessments  legalized  and  confirmed  by  an  act 
of  the  legislature  to  inquire  into  alleged  er- 
rors and  irregularities  in  the  aaseaament. 
(People  v.  Todd,  23  Cal.  181.) 

604.  As  to  operation  of  act  of  1869,  paf^ 
123,  in  validating  assessment-roll  of  1857,  m 
this  case,  see  opinion.  (Burr  v.  Hunt,  18  GaL 
803.) 

Informal  assessment,  legislature  may  pre- 
scribe mode  of  correcting  assessment.  See 
ante,  4. 

what  defect  in  assessment  cured  by  stat- 
ute.   See  ante,  834. 

Curative  act  relating  to  amendment  of  u- 
sessment-rolls.    See  ante,  V,  10. 

Curative  act,  nature  and  validity  of.  See 
post,  574. 

Statutes  caring  defects  in  levy  and  assess- 
ment, validity  of.    See  Constitutional  Law, 

VIII,  17. 

Omission,  supply  of.    See  Bridges,  18. 

IX.  lien  of  Tax;  Tax  as  Clond  «ii  Tltla. 

505.  Levy  of  tax  created  judgment  and  lim 
on  the  property,  having  the  force  and  effect 
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of  an  execution,  and  eonld  be  enforced  in  tbe 

same  manner.    (Ynba  Oonnty  t*  Adama,  7 

Cal.35.) 

Cited  18  Cal.  881 ;  80  Oal.  244. 

606.  An  illegal  assessment  of  real  property 
imposes  no  obligatioa  on  the  owner  to  pa^ 
the  tax  for  -which  it  was  levied,  nor  does  it 
create  a  lien  therefor  on  the  property  aaaesaed. 
(People  T.  Pearia,  37  Cal.  2S9.) 

507.  Lien  of  tax  extends  back  to  the  aa- 
eessment,  and  the  assessment  creates  a  lien 
wlil;h  is  not  extinguished  until  the  tax  is 
paid.    (Reeve  y.  Kennedy,  43  Oal.  643.) 

608.  When,  by  a  change  of  connty  bound- 
aries made  after  land  has  been  assessed  for 
taxes,  it  falls  into  another  county,  the  lien  of 
the  tax  on  the  land  still  continues,  and  the 
tax-collector  of  the  old  county  may  enforce 
the  collection  of  the  tax  bj  sale.  (Mosa  v. 
Shear,  25  Cal.  38.) 

Cited  93  Cal.  420. 

609.  Under  the  Bevenue  Law  of  1864  the 
lien  of  the  state  for  state  and  county  taxes 
attached  on  the  first  day  of  March  of  each 
year,  and  continued  until  the  tax  was  paid. 
Xfeither  a  failure  by  the  officer  to  include  a 
delinquent  tax  of  one  year  with  the  tax  of  the 
subsequent  year  nor  a  sale  of  the  property 
for  the  taxes  of  the  succeeding  year  divested 
the  lien  for  the  prior  tax.  ((3owell  y.  Wash- 
burn, 22  Cal.  619.) 

610.  A  lien  upon  real  property  for  a  delin- 
quent personal  property  tax  against  the 
owner  cannot  be  extinguished  without  pay- 
ing the  taxes  or  selling  the  property  for  the 
payment  thereof,  and  is  not  barrea  by  the 
(Statute  of  limitations.  (Lewis  y.  Bothchild, 
92  Cal.  625.) 

Cited  99  Cal.  595. 

511.  A  tax  is  not  a  cloud  upon  the  title  to 
real  estate;  and  its  unlawful  collection,  by 
distress  or  seizure  of  chattels,  is  no  more  than 
an  ordinary  trespass.  (Sitter  v.  Patch,  12 
Cal.  298;  Berri  v.  Patch,  12  Cal.  299,  cited  36 
Cal.  71.) 

612.  The  assessment  of  taxes  and  the  lien 
which  it  creates  are  matters  of  public  record, 
of  which  all  purchasers  are  bound  to  take 
notice,  and  the  purchaser  of  land  is  bound  at 
bis  peril  to  see  that  taxes  have  been  paid. 
(Beeve  v.  Kennedy,  43  Cal.  643.) 

Lien  of  judgment.    See  post,  680. 

Lien  for  taxes  payable  more  than  four  years 
before  as  a  defect.  See  Vendor  and  Vendee, 
94. 

X.  Bemlsslon  or  Caneellatlon  of  Tax. 

613.  A  clause  in  an  act  imposing  a  tax, 
which  allows  the  board  of  supervisors  to  re- 
mit the  tax  upon  sui  h  property  as  they  may 
deem  just,  does  not  render  the  whole  act  un- 
constitutional. (People  V.  Whyler,  41  Cal. 
361.) 

614.  The  legislature  cannot  authorize  the 
board  of  supervisors  of  a  county  to  remit  a 
tax,  or  a  part  of  a  tax,  within  a  specified  dis- 
trict. An  order  of  the  board  attempting  to 
do  BO  is  null  and  void,  because  in  conflict  with 
the  provisions  of  the  constitution,  which  re- 
quires taxation  to  be  equal  and  uniform,  and 
which   requires  all    property  to    be  taxed. 


(Wilson  y.  Bupervisoia  of  Sutter  Ooanty,  47 

Cal.  91.) 

Cited  7  Col.  469. 

516.  An  act  authorizing  a  board  of  super- 
visors of  a  county  to  remit  the  taxes,  or  a 
part  of  the  taxes,  upon  any  portion  of  the 
property  within  a  district  is  unconstitntional, 
even  if  the  tax  is  imposed  for  local  purposes 
to  be  expended  within  the  district.  (Wilsun 
y.  Supervisors  of  Sutter  County,  47  Cal.  91.) 

616.  A  board  of  suxwrvisors  has  no  author- 
ity to  cancel  an  assessment  of  property  made 
by  the  assessor  and  placed  by  him  on  the  as- 
sessment-book, and  if  the  board  make  such 
order  it  is  a  nullity.  (People  y.  Asbbory,  44 
Cal.  616.) 

517.  The  board  of  supervisors,  sitting  as  a 
board  of  equalisation,  has  no  power  to  cancel 
an  assessment  for  taxes  placed  by  the  assessor 
upon  the  assessment-roll.  (People  ex  lel. 
Love  y.  Board  of  Supervisors,  44  CTal.  613.) 
Cited  44  Cal.  619. 

618.  A  resolution  or  order  of  a  board  of 
supervisors  canceling  a  delinquent  tax,  be- 
cause it  is  not  collectible,  ou^ht  properlv  to 
specify  each  particular  tax  which  is  canceled. 
(People  ex  rel.  Love  v.  Ashbury,  46  Cal.  523.) 

619.  The  board  of  supervisors  has  no  power 
to  cancel  any  taxes,  or  the  assessment  for  any 
taxes,  except  such  as  are  contained  in  tbe 
list  l^  the  auditor  and  taken  by  him  from 
the  delinquent  list,  and  as  to  which  the  col- 
lector has  made  affidavit  that  "  he  has  not 
been  able  to  discover  any  property  belonging 
to  or  in  the  possession  of  the  person  liable 
to  pay  the  same  [taxes]  whereof  to  collect 
tbem."  (People  ex  rel.  Love  y.  Ashbury,  46 
Cal.  523.) 

Cited  50  Cal.  284. 

520.  Without  such  affidavit  of  the  collector, 
that  a  delinquent  tax  cannot  be  collected, 
and  without  the  concurrence  of  the  board  of 
supervisors  with  tbe  collector  in  the  opinion 
that  it  is  not  collectible,  said  board  cannot 
cancel  a  tax.  (People  ex  rel.  Love  y.  Ash- 
bury, 46  Cal.  523.) 

521.  A  resolution  of  a  board  of  supervisors 
canceling  a  tax,  without  the  affidavit  of  the 
collector  indorsed  on  the  delinquent  list,  that 
it  is  not  collectible,  is  void,  and  tbe  auditor 
should  proceed  with  his  duty  in  r^ard  to 
such  tax,  in  entire  disregard  of  such  resolu- 
tion. (People  ex  rel.  Love  y.  Ashbury,  46 
Cal.  623.) 

XI.  Payment  of  Tax. 
/,  Who  Liable  for;  Parmont  6/  Mortgagor, 

622.  Party  in  ptossession  of  a  lot,  to  which 
another  has  acq^uired  the  title  by  a  deed  for  a 
sale  for  taxes,  is  under  no  obligation  to  pay 
tax  levied  after  the  tax  deed  is  given.  (Maina 
V.  Elliott,  51  Cal.  8.) 

523.  A  party  in  possession  of  premises  un- 
der sherin's  sale,  and  receiving  rents  and  pro- 
fits during  the  time  for  redemption,  should, 
in  equity,  as  between  him  and  the  defendant 
in  execution,  pay  tbe  taxes  assessed  while  he 
is  so  in  possession.  If  the  owner  does  not  pay 
them,  then  the  statute  requires  the  party  in 
possession  to  pay.   (Kelsey  v.  Abbott,  13  Cal. 

Cited  2  Dak.  27. 
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524.  It  is  the  duty  of  mortgagor  of  land, 
vho  is  the  owner  thereof,  when  an  asaesa- 
ment  is  made,  and  the  taxes  thereon  are 
levied  and  become  payable,  to  pay  the  same ; 
and  he  cannot,  bv  neglecting  so  to  do,  and  by 
allowing  the  land  to  be  sold  for  the  taxes,  add 
to  or  strengthen  his  title  by  purchasing  at  the 
tax  sale  himself,  or  by  subsequently  buying 
from  a  stranger  who  purchased  at  the  sale. 
(Barnard  v.  Wilson,  74  Cal.  512.) 
_  626.  The  owner  of  a  mortgage  is  personally 
liable  for  the  payment  of  a  tax  assessed  upon 
it  during  his  ownership  of  it,  and  his  liability 
does  nut  depend  upon  his  continued  owner- 
ship of  the  mortgage  until  after  the  levy  of 
the  tax  or  until  the  time  for  payment  arrives, 
and  one  who  owned  a  mortgage  on  the  first 
Monday  of  March,  and  to  whom  it  was  as- 
sessed, is  not  discharged  by  a  mere  assign- 
ment of  the  mortgage  i}ef ore  the  levy  of  the 
tax  in  October  of  the  same  year,  (San 
Gabriel  etc.  Co.  t.  Witmer  Brothers  (To.,  96 
Cal.  623.) 

626.  Section  3627  of  the  Political  Ck>de, 
which  gives  the  mortgagor  of  land  who  has 
paid  the  mortgage  tax  the  right  to  deduct 
the  amount  of  the  tax  from  the  mortgage  at 
the  time  of  payment,  is  permissive,  and  not 
mandatory  or  exclnaive,  in  its  terms,  and 
does  not  prevent  a  mortgagor  who  has  paid 
the  mortgage  debt  without  the  deduction  of 
the  tax  to  an  assignee  of  the  holder  of  the 
mortgage,  to  whom  it  was  assessed,  and  who 
has  Men  compelled  to  pay  the  mortgage  tax 
to  relieve  his  property  from  the  lien,  from 
bringing  an  action  to  recover  the  amount 
paid  from  the  one  to  whom  the  mortgage  was 
assessed,  whose  duty  it  was  to  pay  it,  and 
whose  debt  it  is.  (San  Gabriel  etc.  Co.  v. 
Witmer  Brothers  Co.,  96  Cal.  623.) 

Provision  as  to  taxes  in  mortgage.  See 
Mortgages,  VII.  3. 

Covenant  to  pay  taxes.  See  Landlord  and 
Tenant,  IV,  5. 

Duty  of  tenant  in  common  to  pay  cotenant's 
taxes.    See  Cotenancy,  30. 

Payment  of  taxes  hy  cotenant  See  Co- 
tenancy, II,  2. 

2.  Regulation  of;  In  What  Payable;  Where  Pay- 
able; Etidence  of  Payment. 

627.  Though  •  man  can  only  be  made  to 
pay  a  tax  according  to  law,  that  law  may  be 
made  as  well  at  one  time  as  another,  or  by 
one  series  of  acts  as  another,  and  as  well  after 
an  informal  assessment,  or  no  assessment,  as 
before.    (People  v.  Seymour,  16  Cal.  382.) 

528.  Taxes  are  not  debts,  within  the  mean- 
ing of  that  clause  of  the  act  which  provides 
that  the  notes  shall  be  a  "legal  tender  in 
payment  of  all  debts,  public  and  private." 
Congress,  by  these  terms,  only  intended  such 
obligations  for  the  payment  of  money  as  are 
founded  upon  contract.  (Perry  v.  Washburn. 
20  Cal.  318.) 
Cited  32  Cal.  154;  34  Cal.  681;  61  Cal.  253; 

62  Cal.  614;  71  Cal.  73,  245;  2  Nev.  61,  63; 

distinguished  34  Cal,  623;    disapproved  1 

Idaho,  210,  212,218;   s,  c,  1  Idaho,  N.  S., 

175, 177. 

629.  "United  States  notes,"  issued  under 
the  act  of  Congress  of  February  26,  1862,  are 


not  receivable  for  state  and    county  taxes. 
(Perry  v.  Washburn,  20  Cal.  318.) 

530.  The  acceptance,  by  a  collector  of  «taxes, 
of  a  warrant,  is  not  a  liquidation  of  the  debt, 
but  the  receipt  of  it  by  the  state  treasurer, 
from  the  collector,  would  be  a  liquidation  for 
which  the  treasurer  would  be  responsible. 
(Scofield  V.  White,  7  Cal.  400.) 

631.  The  Bevenue  Law  of  1864  authorised 
the  payment  of  a  portion  of  the  taxes  in  comp- 
troller s  warrants.  The  acts  of  1855  and 
1856  provide  for  the  funding  of  the  state 
debt,  and  the  collection  of  the  revenue  in 
cash,  and  forbids  the  treasurer  to  liquidate 
any  of  the  debt,  except  as  therein  provided. 
Held,  that  the  act  of  1854,  allowing  payments 
in  warrants,  was  thereby  repealed.  (Scofield 
V.  White,  7  Cal.  400.) 

What  may  be  paid  in.  See  Swamp  and 
Overflowed  Lands,  186. 

632.  Taxes  are  due  and  payable  in  the 
county  where  the  property  is  first  assessed, 
and  if  the  property,  after  it  has  been  assessed, 
be  removed  into  another  county,  and  there 
assessed,  the  first  assessment  is  unaffected 
thereby,  and  payment  of  the  latter  assess- 
ment is  not  a  discharge  of  the  former.  (Peo- 
ple V.  Holladay,  25  Cal.  300.) 

533.  The  certificate  of  a  tax-collector,  offered 
to  prove  payment  of  taxes,  so  as  to  show  that 
there  was  no  abandonment  of  the  possession 
of  the  premises,  is  not  evidence,  where  the 
tax-collector  himself  can  be  called  as  a  wit- 
ness. (Powell's  Heirs  v,  Hendricks,  3  Oal. 
427.) 

534.  In  the  absence  of  the  tax-collector  bis 
receipt  for  taxes,  with  proof  of  its  execution, 
would  be  admissible.  (Powell's  Heirs  v, 
Hendricks,  3  Cal,  427,) 

Payment  of  taxes  as  evidence  of  dedication. 
See  Dedication,  VI,  2,  b. 

Payment  of  taxes  as  evidence  of  good  faith. 
See  f'raudulent  Conveyances,  241, 

Parol  evidence  of  payment  of  taxes  on  loos 
of  tax  receipts.    See  Evidence,  42, 

Payment  of  taxes  as  evidence  of  possession. 
See  Ejectment,  391, 

3.  Under  Proteet;  Reconry  of  Money  Paid  for 
Tax. 

536.  Where  taxes  upon  property  have  been 
once  paid  by  the  owner  the  lien  of  the  tax  is 
extinguished,  and  the  county  has  no  right  or 
power  to  sell  the  land  upon  another  assess- 
ment, and  there  is  no  consideration  for  the 
payment  of  the  purchase  money,  and  he  who 
lias  paid  it  is  entitled  to  recover  it  back. 
(Hayes  v.  County  of  Los  Angeles,  99  Cal.  74.) 

536.  Under  section  .1804  of  the  Political 
Code,  as  amended  in  1889,  where,  by  accident, 
oversight,  or  mistake,  the  same  property  has 
been  twice  assessed,  and  the  taxes  twice  col- 
lected, the  moneys  collected  by  mistake  must 
l)e  refunded.  (Hayes  v.  County  of  Los  Angeles, 
99  Cal.  74.) 

537.  Under  section  3804  of  the  Political 
Code,  providing  that  "  any  taxes,  per  cent, 
and  costs  paid  more  than  once,  or  erroneously 
or  illegally  collected,  may,  by  order  of  the 
board  of  supervisors,  be  refunded,"  etc.,  the 
word  "may"  is  to  be  construed  as  "shall," 
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and  the  saperrison  have  no  option  to  refuse 
to  provide  for  refunding  tlie  amount  so  paid. 
Where  the  public  interest,  or  private  right, 
or  justice,  requires  that  a  thing  to  be  done 
by  public  officers  should  be  done,  the  word 
"  mav  "  is  generally  to  be  construed  as  mean- 
ing  the  same  as  "shall  "  or  " must."  (Hayes 
▼.  County  of  Loe  Angeles,  99  Cal.  74.) 

538.  Action  against  a  county  to  recover  pur- 
chase money  paid  by  plaintiff  at  a  void  tax 
sale.  Held,  section  a804  of  the  Political  Code 
does  not  applv  to  a  case  of  this  kind._  There 
is  no  rule  of  law  authorizing  the  plaintiff  to 
recover.  (Loomis  v.  County  of  Loa  Angeles, 
69  Cal.  456.) 

Cited  67  Cal.  605;  68  GaL  575;  99  Oal.  78;  1 
N.  Dak.  819. 

539.  ]  f  the  items  of  a  person's  property  are 
assessed  and  valued  separately,  and  some  of 
the  items  are  not  liable  to  taxation,  and  the 
tax-collector  can  separate  the  legal  from  the 
i.legal  portion  of  the  tax,  he  should  receive 
the  legal  portion  of  the  tax  if  tendered  to  him ; 
and  if  he  refuses  to  do  so,  and  the  whole  tax 
is  paid  under  protest,  the  person  taxed  can  re- 
cover from  the  collector  that  portion  which  is 
illegal.  (Bank  of  Mendocino  v.  Chalfant,  61 
Cal.  369.) 

540.  Taxes  not  justly  due,  and  paid  under 
protest,  may  be  recovered  back  by  suit  against 
the  tax-collector.  (Falkner  v.  Hunt,  16  Gal. 
167.) 

Cited  23  Gal.  US;  46  Gal.  697;  49  Gal.  627;  6 
Dak.  482. 

541.  Where  taxes  have  been  illegally  as- 
eessed,  and  the  tax-collector  is  about  to  sell 
the  property  for  the  taxes  thus  assessed,  the 
tax  can  be  paid  under  protest  and  the  money 
recovered  back  by  action.  (Guy  v.  Washburn, 
23  Cal.  111.) 

Cited  46  Gal.  598. 

542.  To  enable  one  to  recover  back  a  tax 
illegally  assessed,  and  paid  under  protest,  it 
must  appear  that  the  tax  was  delinquent,  and 
that  the  officer  to  whom  it  was  paid  was 
armed  with  authority,  real  or  pretended,  to 
seize  property,  and  threatened  to  do  so. 
(Bank  of  Santa  Rosa  v.  Chalfant,  52  (M.  170.) 
Cited  71  Cal.  469. 

543.  A  threat  by  the  tax-collector  to  seize 
and  sell  property  by  virtue  of  a  delinquent 
list,  to  satisfy  an  illegal  tax,  amounts  in  law 
to  coercion.  (De  Fremery  v.  Austin,  63  Cal. 
880.) 

644.  A  threat  by  the  collector  to  sell  lands 
for  taxes,  made  before  the  taxes  became  delin- 
qntnt,  does  not  amount  to  coercioli.    (Will- 
iams v.  Corcoran,  46  Cal.  553.) 
Cited  52  Gal.  81 ;  53  Gal.  380,  382. 

545.  Tax  deed  which  is  void  upon  its  face 
does  not  throw  a  cloud  upon  the  title,  and  a 
threat  by  the  tax-collector  to  sell  property  and 
execute  such  a  deed  does  not  amount  to 
duress.    (Wills  v.  Austin,  53  Gal.  152.) 

646.  Proof  that  a  tax  was  paid  under  a  writ- 
ten protest  before  it  became  delinquent,  and 
before  threats  were  made  to  sell  property  for 
its  collection,  is  not  proof  that  it  was  paid  un- 
der duress.  (Bank  of  Woodland  v.  Webber, 
52  Cal.  73.) 
Cited  52  Gal.  171 ;  53  Gal.  380 ;  80  Cal.  89. 


1547.  A  tax  paid  under  protest,  after  the  de- 
linquent list  comes  into  the  hands  of  the  tax- 
collector  for  collection  by  sale  of  property,  and 
after  the  publication  of  the  delinquent  list,  is 
paid  under  duress.  (Smith  v.  Farrelly,  52  Gal. 
77.) 

548.  It  is  not  necessary  for  a  person  paying 
tax  under  protest  to  state  facts  in  the  pro- 
test of  which  the  tax-collector  has  notice. 
(Smith  V.  Farrelly,  62  Cal.  77.) 

549.  A  tax-collector  is  bound  to  know  the 
limits  of  the  district  for  which  he  was  elected, 
and  if  he  enforces  the  payment  of  a  tax  on 
propert;^  outside  of  said  limits  a  general  pro- 
test against  the  payment  of  the  same  is  suffi- 
cient to  enable  the  party  paying  to  recover  it 
back.  (Mason  v.  Johnson,  61  OaL  612.) 
Cited  52  Cal.  81. 

550.  In  case  of  the  payment  of  the  whole 
tax  a  protest  is  not  sufficient,  unless  it  speci- 
fies such  illegal  item  among  the  grounds  of  il- 
legality of  the  tax.  (De  fremery  y.  Austin, 
63  Gal.  880.) 

551.  In  the  absence  of  acts  amounting 
to  duress  or  coercion,  the  payment  of  a  tax 
is  Voluntary,  although  made  under  protest. 
(Dear  v.  Varnum,  80  Cal.  86.) 

552.  If  a  board  of  equalization  increases  the 
assessed  value  of  a  taxpayer's  property  with- 
out having  acquired  jurisdiction  to  do  so,  and 
the  money  is  paid  to  the  tax-collector  under 
protest  and  under  coercion,  and  there  is  noth- 
ing in  the  assessment-roll  or  documents  which 
come  to  the  hands  of  the  tax-collector  to  notify 
him  that  the  action  of  the  board  of  ec|ualiza- 
tion  was  illegal,  the  protest  must  notify  him 
of  that  fact.  (Meek  y.  McGlure;  49  Cal. 
623.) 

553.  An  action  cannot  be  maintained  to  re- 
cover back  money  voluntarily  paid  in  satis- 
faction of  an  illegal  tax.  (Younger  v.  Board 
of  Supervisors  of  Santa  Cruz  County,  68  Gal. 
241.) 

564.  The  payment  to  a  tax-collector  of  the 
amount  of  a  tax,  made  before  the  tax  was  re- 
turned delinquent,  was  voluntary,  although 
accompanied  by  a  protest  in  form,  and  the 
amount  so  paid  cannot  be  recovered  back. 
(Merrill  y.  Austin,  53  Gal.  379.) 

655.  The  payment  of  taxes,  where  there  is  no 
legal  duress  will  be  deemed  to  have  been  vol- 
untary, and  the  money  cannot  be  recovered 
back.    (Wills  v.  Austin,  63  Gal.  152.) 
Cited  78  Cal.  453 ;  80  Gal.  00. 

556.  As  to  the  point,  that  the  i>ayment  here 
was  voluntary,  and  therefore  cannot  be  re- 
covered back,  see  facts  and  opinion.  (Doug- 
lass V.  Mayor  etc  of  Marysville,  18  Gal.  643.) 

567.  If  plaintiff  protesting  against  tax  sale 
was  not  owner  of  property,  the  sale  being  un- 
authorized and  void,  as  purchaser  he  could 
take  nothing,  and  therefore  might  recover 
the  money  sued  for,  under  the  count  for 
money  had  and  received.  (Hays  v.  Hogan,  5 
Oal.  241.) 

558.  The  plaintiff,  having  protested  against  a 
tax  sale  of  liis  property,  purchased  the  prop- 
erty in  order  to  protect  it  from  a  clouded  title, 
made  the  payments  under  protest,  and  a  few 
days  after  commenced  suit  for  the  recovery  of 
the  money.    Held  that  this  was  sufficient  no- 
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tice  to  the  officer  to  hold  the  fond,  and  fixes 
bis  liability.    ^Hays  v.  Hogan,  6  Oal.  241.) 
Cited  16  Cal.  170;  2S  Cat.  US;  49  Cal.  627; 
distiDKuished  46  Cal.  G96. 

669.  If  a  tax  is  not  illegal  and  void,  the  facts 
that  the  person  taxed  paid  it  to  the  tax-coU 
lector  under  protest,  and  to  avoid  a  threat- 
ened sale  of  his  property  for  the  same,  and 
t  hat  such  person  has  commenced  or  is  about 
to  commence  a  snit  against  the  tax-collector 
to  recover  it  back,  are  no  sufficient  reason 
why  the  tax-collector  should  fail  to  i>ay  the 
money  into  the  public  treasury  at  the  time  re- 
quired by  law.  (People  ex  rel.  Love  t.  Aos- 
tin,  46  Cal.  621.) 
Cited  52  Cal.  201. 

660.  The  court  does  not  intimate  an  opinion 
on  the  point  whether  a  tax-collector  can  in 
any  case  withhold  from  the  treasury  taxes 
collected  by  him,  on  the  ground  that  they 
were  paid  under  protest,  even  though  actions 
have  oeen  commenced  to  recover  them  bacic. 
(People  ex  rel.  Love  v.  Austin,  46  Cal.  621.) 

661.  Section  8804  of  the  Political  Code  is 
not  limited  in  its  application  to  taxpayers 
alone,  but  includes  anci  protects  the  purchaser 
at  a  tax  sale  who  pays  the  taxes ;  and,  if  the 
purchaser  pays  at  such  sale  taxes  after  the 
owner  has  previously  paid,  it  is  a  payment 
"  more  than  once"  within  the  purview  of 
the  statute,  for  which  the  purchaser  or  his 
assignee  may  recover  from  the  county  as  pro- 
vidwi  in  that  section.  (Hayes  v.  CJounty  of 
Los  Angeles,  99  Cal.  74.) 

662.  The  assignee  of  a  purchaser  at  a  tax 
sale,  who  jnade  the  purchase  under  an  assess- 
ment made  to  another  {)er8on  than  the 
owner,  without  knowledge  either  of  the  pur- 
chaser or  the  assignee  that,  prior  to  the  sale, 
the  owner  had  paid  a  tax  upon  the  same 
property  assesaed  to  him,  may  maintain  an 
action  to  recover  back  the  amount  paid  by 
such  purchaser  for  taxes,  per  cent,  and  costs, 
where  the  board  of  supervisors  has  refused  to 
fdlow  a  claim  therefor.  (Hayes  v.  County  of 
Los  Angeles,  99  Cal.  74.) 

668.  In  an  action  to  recover  taxes  alleged 
to  have  been  paid  to  the  tax-collector  under 
duress,  to  prevent  a  sale  of  real  estate,  if  the 
complaint  alleges  facts  showing  that  the  as- 
sessment was  void  for  want  of  a  description 
safficient  to  identify  the  land,  and  was  raised 
by  the  board  of  equialization  without  notice  to 
the  plaintiff,  it  follows  from  such  allegations 
that  all  the  proceedings  of  the  tax-collector  in 
the  premises  were  void,  that  his  threat  to  sell 
constituted  no  duress,  and  that  the  com- 
plaint does  not  state  a  cause  of  action. 
(Cooper  T.  Chamberlin,  78  Cal.  460.) 

664.  The  complaint  in  an  action  against  a 
tax-collector  in  his  official  capacity  to  recover 
an  amount  of  money  alleged  to  have  been  il- 
legally collected  from  the  plaintiff  as  taxes 
must  aver  the  fact  of  the  defendant  being 
such  an  officer.  (Baldwin  v.  Ellis,  68  Cal. 
496.^ 

565.  Where  the  complaint  in  an  action  to 
recover  back  personal  projwrty  taxes,  which 
are  claimed  to  have  been  void  by  reason  of  an 
insufficient  description  of  the  property  in  the 
assessment,  and  to  have  been  paid  under  pro- 


test, alleges  that  the  plaintiff  furnished  the 
assessor  with  a  statement  of  his  assessable 
property,  it  will  be  presumed  in  support  of 
the  assessment^  unless  the  contrary  is  alleged, 
that  the  description  in  the  assessment  was 
identical  with  that  in  the  statement;  and 
whether  the  description  contained  in  the 
statement  was  correct  or  not,  if  the  assessor 
adopted  it,  the  plaintiff  will  not  be  heard  to 
complain  of  its  indeflniteness.  (Dear  y.  Var- 
nom,  80Cal.  86.) 

666.  An  allegation  in  the  complaint  which, 
without  describing  the  assessment,  merely 
alleges  conjunctively  that  the  assessment  did 
not  show  "  the  number,  kind,  amount,  and 
qnality"of  the  personal  property,  admito  that 
tne  assessment  did  contain  at  least  three  of 
these  requiremente,  and  is  insufficient  as  an 
averment  of  an  inadequate  description.  (Dear 
y.  Vamom,  80  CaL  86.) 

667.  In  an  action  to  recover  back  personal 
property  taxes  a  complaint  which  merely 
alleges  that  at  the  time  the  taxes  were  paid 
the  delinquent  list  was  being  published,  and 
which  does  not  aver  that  any  real  property 
was  assessed  to  or  owned  by  the  plamtin 
upon  which  the  assessment  of  the  personal 
property  was  a  lien,  or  that  there  was  any 
seizure  of,  or  any  threat  or  attempt  to  seize, 
the  plaintiff's  property,  fails  to  show  that  the 
taxes  were  paid  under  duress  or  coercion. 
(Deary.  Vamom.  80 Cal.  86.) 

568.  The  state  is  not  a  necessary  party  de- 
fendant to  an  action  against  the  county  to  re- 
cover taxes  paid  more  than  once,  pursuant  to 
section  8804  of  the  Pol  itical  CV>de,  where  it  dot  * 
not  appear  that  the  state  has  received  any  por- 
tion of  the  tax  in  question.  (Hayes  y.  Ooonty 
of  Los  Angeles,  99  Cal.  74.) 

669.  Where  the  claim  for  the  refunding  of 
taxes  is  evidently  founded  upon  the  mistake  of 
the  collector  in  selling  the  property  for  taxes, 
when  the  taxes  have  oeen  once  paid  upon  it, 
and  the  mistake  is  not  discovered  by  the  pur- 
chaser or  his  assignee,  until  the  refusal  of 
the  tax-collector  to  give  a  deed  for  such  taxes, 
the  claim  for  a  refunding  the  taxes  from  the 
county  is  inchoate  until  such  date,  and  the 
cause  of  action  is  to  be  deemed  as  accruing, 
under  subdivision  4  of  section  338  of  the  Code 
of  Civil  Procedure,  at  the  date  when  the  mis- 
take and  the  facts  connected  therewith  were 
first  discovered.  (Hayes  v.  County  of  Loe 
Angeles,  99  Oal.  74.) 

670.  Section  41  of  the  County  (rovernment 
Act,  which  provides  th^t  all  claims  shall  be 
presented  to  and  filed  with  the  clerk  of  the 
board  of  suptrvisors  within  one  year  after  the 
last  item  in  the  account  or  claim  accrued, _  is 
not  to  be  construed  as  defeating  a  claim 
against  the  county  for  the  refundinn  of  taxes 
paid  by  the  purchaser  more  than  one  year  be- 
fore the  presentation  of  the  claim,  where  such 
claim  is  founded  upon  a  mistake  of  the  tax- 
collector  in  selling  the  property,  which  was 
not  discovered  by  the  purcnswer,  or  the  facts 
upon  which  the  liability  of  the  county  de- 
pends were  withheld  from  the  purchaser,  until 
less  than  one  year  before  the  presentation  of 
the  claim.  (Hayes  y.  County  of  Los  Angeles, 
99  Cal,  74.) 
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Compelling  refunding  of  taxes  iUegally  col- 
lected.   Bee  MandamuB,  II,  13,  b. 

Action  to  recover  back  mone^  paid  nnder 
dnrees.    See  Statute  of  Limitations,  188. 

Amount  paid  pending  litigation,  right  to 
withdraw.    See  San  Franciaco,  134, 135. 

4,  Mittake  in  Pa/mtut 

571.  Where  property  has  been  assessed  to 
an  unknown  owner  and  sold  for  the  tax,  and 
a  deed  executed  to  the  purchaser,  the  fact 
that  the  agent  of  the  owner  of  the  lot  paid 
the  tax  on  the  wrong  lot  by  mistake  is  not 
Bach  a  mistake  as  a  court  of  equity  will  re- 
lieve i^inst.    (Moss  V.  Mayo,  23  Cal.  421.) 

Becovery  of  money  paid  by  mistake.  See 
ante,  XI,  3. 

XII.  Delinqvent  Tax. 

/.  Time  of  Dalinqutney. 

572.  Under  the  act  of  March  13, 1883,  a  tax 
levied  for  municipal  purposes  does  not  become 
delinquent,  and  an  action  for  its  recovery  can- 
not be  maintained,  until  the  board  of  trustees 
has  \>j  ordinance  fixed  the  time  when  it  must 
l>e  paid.  (Town  of  Dixon  t.  Mayes,  72  Cal. 
166.) 

2.  Fublieation  and  Printing  of  Dtlinqueirt  Tax 
U$t. 

673.  The  provisions  of  the  Revenue  Act  of 
1867,  which  requres  the  tax-collector  to  pub- 
lish the  delinquent  tax  list,  giving  the  name 
of  the  owner  (when  known)  of  all  real  estate, 
and  the  improvements,  together  with  a  con- 
densed description  of  the  property,  etc.,  are 
not  conditions  precedent  to  the  vesting  of  the 
tax.  The  obligation  to  pay  the  tax  does  not 
exist  by  the  force  of  these  provisions.  The 
tax  is  a  debt  due  from  the  property  holder  to 
the  state,  and  these  proceedings  by  publica- 
tion, etc.,  are  merely  modes  adopted  by  the 
legislature  to  collect  them.  If  the  property 
be  omitted  from  the  delinquent  list  this  does 
not  discharge  the  property  holder,  but  the 
defect  may  oe  remedied  by  the  legislature. 
(Moore  v.  Patch,  12  Cal.  265.) 
Cited  12  Cal.  274 ;  16  Cal.  344 ;  20  Cal.  361 ;  62 

Cal.  646. 

574.  Where  the  legislature  passed  an  act  to 
remedy  the  failure  on  the  part  of  the  tax-col- 
lector to  publish  the  names  of  the  owners,  to- 
gether with  a  Ust  of  the  property,  such  act 
cannot  be  defeated  upon  the  constitutional 
((round  that  it  is  not  uniform  in  its  operation. 
Such  act  is  not  general,  but  special,  and  is 
pa^ed  to  meet  a  given  state  of  facts,  and, 
consequently,  that  provision  of  our  constitn- 
tion  wnich  provides  that  "all  laws  of  a  gen- 
eral nature  shall  be  uniform  in  their  op- 
eration," does  not  apply.  (Moore  v.  Patch, 
12  Cal.  265.) 
Cited  17  Qal.  668. 

576.  Taking  the  third  section  of  the  act  of 
1858,  together  with  the  first  section,  it  is  evi- 
dent that  the  intention  of  the  legislature  in  the 
passage  of  the  act  of  1858  was  to  substitute 
the  ai^sessment-roU  for  the  delinquent  list  re- 

Jiuired  by  the  act  of  1857,  or,  rather,  to  give 
nil  and  complete  effect  to  that  list  as  a  valid 
warrant  for  the  collection  of  the  taxes  therein 
mentioned,  and  tiien  to  provide,  as  is  done  in 


section  8  of  that  act,  for  their  collection. 
(Moore  v.  Patch,  12  Oal.  285.) 

676.  The  act  of  1858,  dispensing  with  the 
publication  required  1^  the  act  of  1857,  also 
dispensed  with  the  proof  of  that  fact.  (Moore 
V.  Patch,  12  Cal.  266.) 

677.  If  a  delinquent  tax  list,  and  time  and 
place  of  sale  of  property  for  the  delinquent 
taxes,  are  not  published,  as  required  by  the 
statute  of  1859,  the  defendant  may,  under 
said  statute,  avail  himself  of  the  same  as  a 
defense  in  an  action  of  ejectment  brought 
against  him  by  one  claiming  under  a  tax  deed. 
(Tully  V.  Bauer,  62  Oal.  487.) 

678.  When  a  statute  requires  that  the  de- 
linquent tax  list,  together  with  the  time  and 
place  of  sale  of  the  property  for  the  delin- 
quent tax,  shall  be  published  in  a  paper  in 
the  city  or  county,  or  in  a  supplement  to  such 
paper,  such  list,  time,  and  place,  if  published 
in  a  supplement,  must  be  published  in  one 
the  circulation  of  which  is  coextensive  with 
that  of  the  paper  both  in  and  out  of  the  city 
and  county.    (Tully  y.  Bauer,  62  Cal.  487.) 

679.  Subdivision  23  of  section  25  of  the 
County  Government  Act,  which  provides  that 
the  board  of  supervisors  shall  fix  the  price  of 
all  county  advertising,  and  that  each  county 
officer  shall  procure  such  advertising  at  a 
price  not  greater  than  that  so  fixed,  repealed 
so  much  of  section  3766  of  the  Political  Code 
as  required  the  board  of  supervisors  to  con- 
tract for  the  publication  of  the  delinquent  tax 
list  by  advertising  for  sealed  proposals  to  do 
the  same,  and  awarding  the  advertising  of  the 
list  to  the  lowest  bidder ;  and  under  such  sub- 
division the  tax-collector  is  authorized  to 
select  any  newspaper  in  the  county  and  pro- 
cure the  advertising  of  the  list,  provided  it  is 
done  at  the  price  fixed  by  the  b<»rd  of  super- 
visors, and  he  cannot  be  compelled  to  publish 
it  in  any  other  wav.  (Journal  Publishing  Co. 
V.  Whitney,  97  Oal.  283.) 

580.  The  fact  that  the  tax-collector  adver- 
tised for  sealed  proposals  for  the  publication 
of  the  delinquent  tax  list  does  not  entitle  the 
lowest  bidder  to  a  writ  of  mandate  to  compel 
him  to  advertise  the  list  in  the  newspaper 
of  such  bidder.  (Journal  Publishing  (^.  t. 
Whitney,  97  Cal.  283.) 

681.  A  tax-collector  has  power  to  contract 
for  publishing  the  delinquent  list  of  taxpay- 
ers, BO  as  to  bind  the  county  for  payment  of 
the  price.  He  is  the  agent  of  the  county  in 
this  respect,  and,  for  any  reasonable  exercise 
of  that  agency  the  county  is  responsible. 
(Randall  v.  Yuba  C!oanty,  14  Gal.  219.) 
Oited  2  Mont.  697;  distinguished  20  Cal.  595. 

582.  Where  be  did  so  contract  with  plain- 
tiffs, who  publish  the  list  and  sue  the  county 
for  the  price,  the  fact  that  the  tax-collector 
had  assented  to  a  contract  previously  made, 
or  attempted  to  be  made,  by  the  supervisors 
with  another  party,  for  publishing  the  list,  is 
not  enough  to  affect  plaintiffs,  if  they  had  no 
notice  of  it ;  and  evidence  of  such  assent  was 
properly  ruled  out.  (Randall  y.  Yuba  County, 
14  (5al.  219.) 

683.  A  demand  for  printing  the  delinquent 
tax  list,  under  a  contract  made  with  the  board 
of  supervisors,  is  not  a  demand  legally  charge- 
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able  against  the  county,  by  reason  of  a  want 
of  autnority  in  the  board  to  make  the  con- 
tract.    (Keller  v.  Hyde,  20  Cal.  693.) 
Cited  2  Mont.  697. 

684.  The  board  of  supervisors  of  Alameda 
county,  after  advertising  for  bids  for  publish- 
ing for  one  year  "  the  proceedings  of  tne  board 
of  supervisors,  the  quarterly  reports  of  the 
auditor  and  treasurer,  all  notices  required  to 
be  published  by  the  board,  and  all  notices 
that  are  required  to  be  published  by  any 
county  or  township  oflBcer,  that  may  De  or- 
dered published  by  the  board,"  awarded  a 
contract  to  the  plaintiff  for  a  stipulated  price 
per  square.  In  pursuance  of  the  contract  the 
plaintiffs  published  the  delinquent  tax  list  for 
that  year.  The  board  did  not  order  its  publi- 
cation and  refused  to  make  payment  therefor. 
Held,  (1)  that  a  publication  of  such  list  is  a 
part  of  the  county  printing  for  which  the 
board  are  authorized  to  contract;  (2)  that 
the  terms  of  the  contract  embrace  such  list, 
though  it  is  not  speciflcally  enumerated;  and 
(3)  that  no  order  of  the  board  was  necessary 
to  make  the  publication  a  charge  i^ainst  the 
county  enforceable  according  to  the  terms 
of  the  contract.  (Times  Publishing  Co.  v. 
County  of  Alameda,  64  Cal.  488.) 

Delinquent  list  as  evidence.  See  post,  XII, 
4,  i. 

Improper  publication.    See  ante,  66. 

3.  Duty  of  Auditor  to  Enter  on  Koxt  Asstttmont- 
ro/l. 
686.  When  any  of  the  taxes  of  one  fiscal 
year  are  returned  as  delinquent  it  is  the  duty 
of  the  auditor  to  enter  the  same  on  the  assess- 
ment-roll of  the  next  fiscal  year,  and  then  to 
enter  the  same  upon  the  duplicate  assessment- 
book,  unless  they  have  been  canceled  by  the 
board  of  supervisors  under  the  affidavit  of  the 
collector  required  by  section  3800  of  the  Polit- 
ical Code.  (People  ex  rel.  Love  v.  Ashbury, 
48  Cal.  623.) 

686.  _Tbe  statute  does  not  expressly  pre- 
scribe 'the  time  at  which  the  auditor  snail 
enter  the  delinquent  taxes  on  the  next  assess- 
ment-roll, but  the  implication  is  that  it  should 
be  done  before  the  duplicate  assessment-book 
is  delivered  to  the  collector.  (People  ex  rel. 
Love  V.  Ashbury,  46  Cal.  523.) 

Delinquent  tax,  entry  by  auditor  on  asaeas- 
ment-bcK>k.    See  Manaamus,  161,  162. 

4.  Collection  of. 

a.  Discretion  of  Assessor;    Due  Process   of 

Law. 

687.  Under  section  3820  of  the  Political 
Code  the  tax  assessor  has  power  to  enforce 
the  collection  of  taxes  assessed  on  personal 
property  against  such  property  whenever,  in 
bis  opinion,  the  lien  upon  the  real  property  is 
insufficient  to  secure  payment  of  the  taxes 
upon  the  real  and  personal  property;  and 
the  judgment  or  opinion  which  the  assessor 
formed,  and  upon  which  he  acted  in  exercis* 
int:  the  power,  cannot  be  reviewed  by  the 
courts,  alter  he  has  collected  and  paid  over 
the  taxes  to  the  county  treasurer.  (County 
of  San  Mateo  v.  Maloney,  71  Cal.  206.) 

588.  The  constitutional  provision  that  no 
person  shall  be  deprived  of  his  property  with- 


out due  process  of  law  is  not  applicable  to 
proceedings  by  the  state  to  obtain  from  citi- 
zens their  proper  contributions  to  the  ex- 
penses of  administering  the  government. 
Lon£[  established  practice,  under  a  similar 
provision  in  other  constitutions,  had  fixed 
this  qualification  to  the  meaning  of  that 
clause  at  the  time  our  constitution  was 
adopted.    (High  v.  Shoemaker,  22  Cal.  363.) 

b.  Remedies  for ;  Statute  Prescribing  Mode  of. 

689.  If  a  tax  has  been  duly  assessed,  the 
owner  of  the  property  becomes  personally 
liable  for  it,  and  the  remedy  is  not  confined 
to  a  seizure  and  sale  of  it,  nor  to  the  enforce- 
ment of  a  lien  on  it  by  action.  (City  of  Oak- 
land V.  Whipple,  S9  Cal.  112.) 

Cited  99  Cal.  601. 

690.  An  action  of  debt  for  taxes  will  not  lie 
when  the  predicate  of  the  action  is  a  mere 
assessment  upon  property.  Much  depends 
upon  the  language  of  the  act  creating  the  tax. 
Il  the  act  merely  impose  a  tax  upon  property, 
and  provide  a  particular  process  for  enforce- 
ment, as  a  sale  of  the  property,  no  suit  can  be 
brought  against  the  person  to  collect  the  tax. 
If  a  personal  liability  be  imposed  for  the  tax, 
and  the  act  is  silent  as  to  the  mode  of  enforce- 
ment, then  an  action  would  lie  for  the  enforce- 
ment of  the  obligation ;  for  the  rule  is  general, 
that  debt  lies  at  common  law  to  enforce  a 
statutory  duty,  or  penalty,  or  forfeiture. 
(State  of  California  v.  Poulterer,  16  Cal.  614.) 

691.  Manner  of  collecting  taxes  rests  with 
legislature,  and,  when  the  legislature  has  pre- 
scribed the  particular  mode,  that  procedure 
must  be  followed,  unless  it  is  apparent  that  it 
was  not  intended  that  such  course  of  Mt>- 
cedure  should  be  exclusive.  (People  v.  Bal- 
lerino,  99  Cal.  698.) 

692.  Statute  relating  to  collection  having 
prescribed  conditions  upon  which  alone  the 
state  may  proceed  by  action,  the  performance 
of  such  conditions  is  essential  to  the  right  to 
maintain  the  action.  (People  v.  Ballerino,  99 
Cal.  598.) 

593.  The  twenty-second  section  of  the  act 
incorporating  the  city  of  Oakland  doee  not 
abridge  the  ordinary  remedy  by  suit  for  the 
collection  of  delinquent  taxes,  but  was  in- 
tended to  afford  an  additional,  summary,  and 
effectual  remedy  for  its  collection.  (City  of 
Oakland  v.  Whipple,  39  Cal.  112.) 

Tax  may  be  enforced  the  same  as  an  execu- 
tion.   See  ante,  IX. 

Improper  publication  of  delinquent  tax  list, 
effect  on  suit.  See  ante,  XII,  2. 

c  Who  may  Sue  for  or  Collect. 

694.  The  act  of  April  28, 1880  (Stats.  1880.  p. 
136),  authorizing  the  bringing  of  suits  to  re- 
cover delinquent  taxes,  gives  a  county  the 
right  to  maintain  an  action  in  its  own  name 
for  delinquent  taxes  levied  for  cotinty  pur- 
poses I  and  the  fact  that  it  mi^ht  also  nave 
sued  in  the  same  action  for  delinquent  state 
taxes  is  immaterial,  where  it  does  not  appear 
that  any  other  action  for  the  state  taxes  is 
pending  or  has  been  prosecuted  to  judgment. 
(County  of  Loa  Angeles  v.  Ballerino,  99  CaL 
698.) 
Cited  99  Cal.  601. 
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596.  Section  3899  of  the  Political  Code, 
which  authorizes  an  action  to  be  brought  in 
the  name  of  the  people  of  the  state  to  recover 
delinquent  taxes  under  certain  circumstances, 
was  not  repealed  by  the  act  of  April  23,  1880 
(Stats.  1880,  p.  136),  vhich  authorizes  coun- 
ties  to  sue  for  delinquent  county  or  state  taxes. 
The  remedy  given  by  the  act  of  1880  is  cumu- 
lative and  not  exclusive,  and  does  not  deprive 
the  people  of  the  state  of  the  right  to  main- 
tain such  an  action  under  section  3899  of  the 
Political  Code.  (People  t.  Ballerino,  99  CaL 
698.) 

696.  The  constitution  of  the  state  allows 
the  legislature  to  pass  a  law  directing  the 
district  attorney  of  a  county  to  bring  actions 
in  the  name  of  the  people  to  recover  delin- 
quent taxes,  and  such  law  does  not  interfere 
with  the  constitutional  duties  of  the  tax-col- 
lector. (People  T.  Central  Pac  B.  B.  Co.,  43 
Cal.398.) 

697.  Attorney  general,  by  virtue  of  his  sa- 
pervisory  power  oyer  district  attorneys,  may 
assume  direction  and  control  of  an  action 
brought  under  the  act  of  April  23,  1880,  "  pre- 
scribing the  form  of  complaint  in  actions  to 
recover  delinquent  taxes,  and  to  authorize  the 
bringing  of  suits  therefor."  (County  of  Sac- 
ramento T.  Central  Pac  B.  B.  Co.,  61  Oal. 
250.) 

aied  66  Oal.  162;  68  Cal.  16. 

598.  Tax-collector  elected  for  city  cannot 
collect  taxes  of  adjoining  town,  even  if  it  has, 
after  his  election,  and  after  the  leyv  of  the 
tax,  been  annexed  to  the  city.  (Mason  v. 
Johnson,  61  Cal.  612.) 

Power  of  outgoing  sheriff  to  collect.  See 
post,  XVII. 

Unfinished  delinquent  tax  suits.  See  Dis- 
trict Attorney,  20,  et  seq. 

County  may  sue  in  its  own  name  for  taxes. 
See  Highways,  120. 

Prohibition  will  not  lie  to  prevent  collec- 
tion of  tax.    See  Prohibition,  27,  et  seq. 

d.  Jurisdiction  Over  Actions. 

699.  If,  in  an  action  to  recover  a  money 
judgment  for  unpaid  taxes  commenced  in  a 
justice's  court,  an  answer  is  filed  which  puts 
in  issue  the  legality  of  a  tax,  the  justice  of 
the  peace  is  ousted  of  his  jurisdiction.  (Peo- 
ple v.  Mier,  24  Cal.  61.) 
Cited  31  Cal.  221 ;  62  Cal.  410. 

600.  In  an  action  brought  in  a  police  court 
to  recover  taxes,  where  the  answer  raises  an 
issue  as  to  the  legality  of  the  tax  sought  to  be 
recovered,  it  is  the  duty  of  the  court  to  trans- 
fer the  action  to  the  superior  court  for  trial, 
under  the  provisions  of  section  838  of  the  Code 
of  Civil  Procedure,  which  applies  to  police 
courts  as  well  as  to  justices'  courts.  (City  of 
Santo  Barbara  v.  Eldred,  95  Cal.  878.) 

601.  Where  the  verified  answer  in  such  ac- 
tion discloses  facts  which  require  a  transfer  of 
the  cause  to  the  superior  court,  from  the  time 
of  the  filing  of  the  answer  the  police  court  is 
ousted  of  its  jurisdiction  to  proceed  further 
upon  the  merits  presented  by  the  pleadings, 
and  a  judgment  rendered  therein  is  void^  and 
the  superior  court  has  no  appellate  jurisdic- 
tion to  try  the  case.  (City  of  Santo  Barbara 
V.  Eldred,96Cal.  378.) 


602.  An  action  brought  under  the  Revenue 
Act  of  1861,  to  recover  ^dgment  for  unpaid 
toxes,  is  not  a  case  in  equity,  but  an  action  at 
law ;  and  where  the  amount  is  less  than  three 
hundred  dollars  the  district  court  has  no  jur- 
isdiction. (People  V.  Mier,  24  Cal.  61.) 
Cited  28  Cal.  328;  34  Oal.  58  >;  43  Cal.  494; 

distinguished  30  Cal.  581 ;  38  Cal.  894,  395. 

603.  The  district  courts  have  no  jurisdiction 
of  an  action  to  recover  judgment  for  a  tax, 
where  the  amount  sued  for  is  less  than  three 
hundred  dollars,  and  the  complaint  contains 
no  prayer  for  the  foreclosure  of  the  tox  Uen. 
(Bell  v.  Oippen,  28  Oal.  327.) 

Cited  30  Cal.  581. 

604.  If,  however,  the  action  is  brought 
under  the  provisions  of  the  act  of  May  12, 
1862,  it  is  a  case  in  equity,  and  the  district 
court  has  jurisdiction,  although  the  amount 
claimed  is  less  than  three  hundred  dollars. 
(People  V.  Mier,  24  Oal.  61.) 

605.  The  acta  of  1861  and  1862  prescribe  the 
same  form  of  complaint,  but  the  act  of  1861 
contemplates  a  mere  money  judgment,  while 
the  act  of  1862  authorizes  a  judgment  fore- 
closing a  lien  for  taxes,  with  an  order  of  sale, 
etc.,  so  that  the  character  of  the  action, 
whether  it  is  a  case  in  equity  or  at  law,  will 
be  determined  by  the  prayer  of  the  complaint. 
If  the  prayer  of  the  complaint  is  for  a  money 
judgment  the  district  court  will  not  have  ju- 
risdiction, where  the  amount  claimed  is  less 
than  three  hundred  dollars ;  but  if  the  prayer 
is  for  the  foreclosure  of  a  lien,  order  of  sale, 
etc.,  the  district  court  has  jurisdiction,  re- 
gardless of  the  amount  claimed.  (People  v. 
Mier,  24  Cal.  61.) 

Cited  37  Cal.  804. 

606.  District  courte  have  jurisdiction  of  ac- 
tions for  collection  of  delinquent  toxes,  when 
the  tax  amounta  to  more  than  three  hundred 
dollars,  and  also,  regardless  of  amount,  when 
it  is  sought  to  enforce  the  lien  of  the  tax. 
(People  V.  Olvera,  43  Cal.  492.) 

607.  The  superior  court  has  original  juris- 
diction in  matters  involving  the  legality  of 
a  tax,  and  over  an  action  to  recover  a  tax,  the 
legality  of  which  is  put  in  issue ;  and  where 
the  parties  proceed  to  trial  upon  the  merite 
in  such  an  action  appealed  from  the  police 
court  to  the  superior  court,  over  which  the 
superior  court  has  no  appellate  jurisdiction, 
ita  original  jurisdiction  is  not  afiected  by  the 
irregular  way  in  which  it  acquired  the  juris- 
diction over  the  parties,  the  consent  of  the 
parties  to  the  trial  upon  the  merita  being  a 
waiver  of  the  irregularity  of  procedure.  (City 
of  Santo  Barbara  v.  Eldred,  95  Cal.  378.) 

Complaint  must  show  jurisdiction  of  the 
court.    See  post,  616,  et  seq.,  634. 

Admiralty  jurisdiction  of  state  court  in  suit 
to  recover  revenue.    See  Admiralty,  10. 

Action  to  enforce  lien  of  tax,  place  of  trial. 
See  Venue,  32. 

Action  against  corporation  to  recover  taxes, 
removal  of.  See  Removal  of  Causes,  3;  Pro- 
hibition, 60. 

e.  Time   to   Bring   Action;    Action   When 
Barred. 

608.  The  district  attorney  is  not  authorized 
to  institute  an  action  for  the  collection  of 
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delinquent  taxes  before  the  certification  of  the 
delinquent  list.  (Countv  of  San  Diego  y. 
California  etc.  R.  B.  Co.,  66  CaL  282.) 

609.  An  action  to  recover  delinquent  taxee 
is  not  an  action  "  upon  a  contract,  obligation, 
or  liability,  not  founded  upon  an  instrument 
in  writing,"  mentioned  in  section  339  of  the 
Code  of  Ciyil  Procedure,  which  must  be 
brought  within  two  years  after  the  cause  of 
action  accrues,  but  is  one  which  arises  upon  a 
liability  created  by  statute,  other  than  a  pen- 
alty or  forfeiture,  and  is  barred  by  the  three 
years'  limitation  contained  in  section  338  of 
the  same  code.  (County  of  Los  Angeles  y. 
Ballerino,  99  Cal.  693.) 

610.  An  action  brought  by  the  city  and 
county  of  San  Francisco  under  the  act  of 
April  23, 1880,  to  recover  a  personal  judgment 
for  delinquent  taxes,  is  not  an  action  on  a 
judgment  or  to  foreclose  a  lien,  within  the 
meanine  of  sections  8716  and  3717  of  the 
PoUtical  Code.  Such  an  action  is  barred  by 
the  statute  of  limitations,  when  commenced 
more  tiban  seven  ^ears  after  the  cause  of  ac- 
tion accrued.  (City  and  County  of  8aa  Fran- 
cisco y.  Luning,  73  Oal.  610.) 

Cited  92  Cal.  630;  99  Cal.  595. 

Statutes  authorizing  suits  for  nnpaid  taxes 
of  prior  years.    See  ante,  62,  et  seq. 

f.  Pleadings  in  Actions  for. 

611.  The  sufficiency  of  the  complaint  in  an 
action  to  recover  delinquent  taxes  must  be 
tested  by  the  rules  r^ulating  pleadings  in 
civil  actions,  and  not  by  section  3670  of  the 
Political  Ckxie.  (People  v.  Central  Pac  B. 
B.  Co.,  83  Cal.  393.) 

612.  Thelegislature  has  power,  prior  to  the 
adoption  of  the  constitution  of  1879,  to  pre- 
scribe the  form  of  the  complaint  to  bia  used  in 
an  action  for  the  collection  of  delinquent  city 
taxes  authorized  to  be  levied  and  assessed 
under  the  charter  of  the  city.  (City  of 
Stockton  y.  Western  Fire  and  Marine  Ins.  Co., 
78  Cal.  621.) 

613.  Section  21  of  the  charter  of  the  city  of 
Stockton,  approved  March  27, 1872,  prescrib- 
ing a  ^neral  form  of  complaint  to  be  used  in 
all  actions  for  the  collection  of  city  taxes  au- 
thorized to  be  assessed  and  levied  under  that 
charter,  is  not  obnoxious  to  anv  thing  con- 
tained in  section  6,  article  XI,  of  the  consti- 
tution of  1879,  and  is  still  in  force.  (City  of 
Stockton  y.  Western  Fire  and  Marine  Ins. 
Co.,  73  Cal.  621.) 

614.  It  is  not  enough  in  a  complaint  to  aver 
indebtedness  for  taxes,  but  toe  complaint 
must  show  that  the  taxes  were  levied  upon 
the  property,  and  when,  where,  and  by  whom 
the  levy  was  made;  that  the  taxes  were  based 
upon  the  assessment  averred,  and  are  delin- 
quent and  unpaid ;  and  must  show  how  and 
when  the  defendant  became  indebted  for 
taxes,  and  how  and  when  the  five  per  cent 
demanded  was  added  to  the  amount  due. 
(People  y.  Central  Pac.  B.  B,  Co.,  83  Oal. 
893.) 

616.  When  the  complaint  avers  that  the 
property  was  duly  assessed  b^^  an  assessor  of 
a  district  or  county  (naming  it),  it  is  not  nec- 
essary to  further  aver  that  the  property  was 


situated  within  the  jurisdiction  of  the  as- 
sessor.   (People  y.  Leet,  23  Cal.  161.) 

616.  A  complaint  for  taxes  must  not  only 
aver  the  fact  of  assessment  of  property  to  the 
defendant,  but  must  show  that  the  defendant 
is  the  owner  of  the  property,  and  that  it  was 
situated  within  the  jurisdiction  of  the  person 
or  board  making  the  assessment,  and  id 
within  the  jurisdiction  of  the  court.  (People 
y.  Oentral  Pac  B.  B.  Co.,  83  Cal.  393.) 

617.  In  a  suit  for  taxes  on  real  estate,  lev- 
ied, as  was  alleged,  in  El  Dorado  county,  tho 
complaint  failed  to  show  that  said  property 
was  within  said  counter,  or  the  revenue  dis- 
trict thereof  within  which  it  was  assessed,  or 
that  said  revenue  district  was  within  said 
county;  held,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  (People  y.  Pearls,  37  Cal.  269.) 
Cited  21  Nov.  101. 

618.  Complaint  for  taxes  mtist  show  the 
antbority  of  the  state  board  of  equalization 
to  *make  and  apportion  the  assessment  of  rail- 
road property,  and  show  what  part  of  the 
property  assessed  is  situated  in  the  coimty  to 
which  the  apportionment  was  made.  (People 
y.  Central  Pac  B.  R.  Co.,  83  Oal.  393.) 

619.  In  this  case — suit  for  delinquent  taxes 
in  Colusa  county  under  the  act  of  i860  (Stats. 
1860,  p.  246) — tne  complaint  having  set  forth 
various  items,  as  state  tax,  general  county 
fund,  school,  building,  indigent  sick  and  con- 
tingent tax,  demurrer  was  filed  and  over- 
ruled, and  answer  filed.  Plaintiff  then 
moved,  without  notice  to  defendant,  to  strike 
out  answer.  Granted,  and  judgment  at  once 
entered  for  plaintiff  for  the  full  amount 
claimed;  held,  that,  as  there  appears  to  be 
no  authority  for  lei^ing[  the  contingent  and 
building  tMC,  the  oomplamt  shows  no  cause  of 
action  as  to  these  items,  and  that  the  judg- 
ment is  thus  far  unauthorized  and  will  be  set 
aside.    (People  v.  Uager,  19  Cal.  462.) 

620.  The  averments  in  the  complaint  in  this 
case,  as  to  the  levy  and  assessment,  are  suffi- 
cient, under  the  act  of  1860,  to  put  upon  de- 
fendant the  burden  of  showing  that  she  is  not 
liable.  (People  y.  Seymour,  16  Cal.  832.) 
Cited  23  Oal.  184. 

621.  A  complaint  in  as  action  to  recover 
unpaid  taxes  is  sufficient  if  it  avers  "that 
certain  sums  are  due  for  certain  taxes  levied 
in  the  year  1868,  upon  certain  real  estate  as- 
sessed in  the  year  1858,"  without  stating  that 
these  taxes  were  levied  under  an  assessment 
ending  on  the  first  day  of  March,  1868.  (Peo- 
ple V.Todd,  23  Cal.  181.) 

622.  A  complaint  to  recover  taxes  must 
show  upon  its  face  a  prima  facie  case  of  a 
valid  tax  assessed  and  levied,  and  that  it  is 
delinquent.  The  statute  waiving  informality 
in  the  assessment  does  not  excuse  the  total 
want  of  assessment,  which  cannot  exist  with- 
out a  description  showing  the  general  char- 
acter and  situs  of  the  property.  The  statute 
nowhere  waives  informality  in  the  levy  of  the 
tax.  There  is  no  tax  until  one  is  levied,  and 
a  complaint  for  taxes  shows  no  indebtedness 
without  averring  the  lew.  (People  v.  Cen- 
tral Pac.  B.  B.  Co.,  83  Cal,  398.) 

623.  The   statute  of   1861,  requiring   lesl 
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estate,  In  sctions  to  rocover  taxee,  to  be  de- 
Bcribed  in  the  complaint  with  the  same  par- 
tdcolarity  as  in  actions  of  ejectment,  only 
applies  to  actions  in  which  the  real  estate  is 
in»le  a  party  defendant.  (People  t.  Leet,  23 
Oal.  161.) 
Cited  74  Gal.  455. 

624.  The  fortieth  section  of  the  Bevenue 
Act  of  1861,  which  provides  that  a  complaint 
in  an  action  to  recover  a  tax  need  not  follow 
the  description  of  the  property  as  found  in 
the  assessment,  only  permits  a  difierent  de- 
scription of  the  property  in  the  complaint 
from  that  contained  in  the  assessment,  but 
does  not  obviate  the  necessity  of  showing  on 
the  trial  a  valid  assessment  of  the  same  land 
described  in  the  complaint.  (People  t.  Oone, 
48Cal.  427.) 

Cited  2  N.  Dak.  148. 

625.  If  the  complaint,  in  an  action  to  re- 
cover judgment  for  taxes  assessed  on  land  and 
improvements  thereon,  describes  the  land 
SMsessed  by  giving  its  name  and  metes  and 
bounds,  less  certain  lots  sold  out  of  the  same, 
without  giving  the  location  and  boundaries  of 
the  lots  sold,  the  complaint  is  fatallv  defect- 
ive. (People  V.  Mariposa  (jo.,  31  Cal.  196.) 
Cited  39  Cal.  673;  48  Cal.  430;  65  Cal.  289. 

626.  Where  the  complaint  in  an  action 
to  recover  delinquent  taxes  enumerates  the 
property  in  words  identical  with  those  in  the 
assessment-book  it  is  sufficient.  (City  and 
County  of  San  Francisco  t.  Flood,  64  Cal. 
604.) 

627.  In  an  action  to  recover  delinquent 
taxes  in  the  county  of  San  Bernardino,  as- 
sessed for  the  year  1860,  the  complaint  should 
state  the  assessed  value  of  the  real  estate, 
the  improvements,  and  the  personal  property, 
each  separately.  (People  v.  Bains,  23  Cal. 
131.) 

628.  A  complaint,  under  the  act  of  May  17, 
1861,  which  avers  that  the  tax  "  was  levied 
upon  and  assessed  against  personal  property," 
contains  no  cause  of  action.  The  complaint 
should  not  only  aver  that  the  tax  was  levied 
upon  and  assessed  against  personal  property, 
but  also  the  kind  or  kinds  of  personal  prop- 
erty. (People  V.  Holladay,  26  Cal.  300.) 
Cited  99  Cal.  601. 

629.  If  an  assessment  of  a  tax  made  during 
the  three  years  preceding  March  1,  1861,  is 
defective  in  not  stating  the  kind  and  quantity 
of  property  assessed,  whether  real  or  per- 
sonal, or,  if  real,  in  not  giving  its  description, 
the  pleader,  in  an  action  brought  to  recover 
judgment  for  such  tax,  may,  if  the  same  can 
be  ascertained,  insert  in  his  complaint  the 
necessary  averments  as  to  kind  and  quantity 
or  description.  (People  v.  Holladay,  26  C)al. 
300.) 

Cited  64  OaL  606,  611. 

630.  A  complaint  in  an  action  to  recover  a 
tax,  which  alleges  that  a  portion  of  the  real 
estate  assessed  to  the  defendants  belonged  to 
other  persons,  does  not  state  a  cause  of  action. 
(People  V.  Hyde,  48  C!al.  431.) 

631.  A  complaint  in  a  tax  suit  which  shows 
only  that  the  property  taxed  was  assessed  as 
the  estate  of  B.,  deceased,  and  that  the  de- 
fendants, at  the  time  of    the    assessment. 


owned  and  possessed  it,  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  be- 
cause not  showing  that  the  property  was  as- 
sessed to  any  particular  party  whose  duty  it 
was  to  pay  the  taxes,  or  that  it  was  made  to 
unknown  owners.  (People  v.  De  Carrillo,  35 
Cal.  87.) 

632.  Where  an  act  of  the  legislature  pro- 
vides that  the  taxes  which  have  been  remit- 
ted by  the  board  of  supervisors  shall  be 
exempt  from  its  provisions,  it  is  not  neces- 
sary to  aver  in  the  complaint  that  the  taxes 
sued  for  have  not  been  remitted ;  but  that 
fact,  if  it  exist,  should  be  pleaded  in  bar  of 
the  action.    (People  v.  Todd.  23  Cal.  181.) 

633.  When  the  statute  provides  that  the 
district  attorney,  before  commencing  suit, 
shall  publish  notice  to  delinquents,  it  is  not 
necessary  to  aver  in  the  complaint  that  this 
notice  was  published,  but  the  failure  to  pub- 
lish this  notice  must  be  taken  advantage  of 
by  plea  in  abatement,  or  it  is  waived.  (Peo- 
ple V.  Rains,  23  Cal.  131.) 

634.  When  a  corporation  is  sued,  in  a  com- 
plaint for  taxes,  there  must  be  an  averment 
of  the  fact  of  incorporation,  and  where,  and 
under  what  law,  so  that  the  court  may  deter- 
mine where  jurisdiction  of  its  person  lies. 
(People  T.  (;entral  Pac  B.  B.  (Jo.,  83  Cal. 
393.) 

636.  A  complaint  in  an  action  by  the  state 
to  recover  delinquent  state  taxes,  which  fails 
to  allege  that  the  property  upon  which  the 
tax  is  delinquent  has  been  offered  for  sale  by 
the  tax-collector,  or  that  the  controller  direct- 
ed the  tax-collector  to  offer  it  for  sale,  as 
required  by  section  3899  of  the  Political  (Jode 
as  a  condition  precedent  to  the  right  to  main- 
tain such  an  action,  does  not  state  facts  suf- 
ficient to  entitle  the  state  to  maintain  the 
action;  and  the  defect  is  not  cured  by  an 
averment  that  the  defendant  procured  a 
temporary  injunction  restraining  the  tax-col- 
lector from  selling  the  property  for  delinquent 
taxes.    (People  v.  Ballerino,  99  Cal.  598.) 

636.  In  an  action  for  the  collection  of  delin- 
quent taxes,  under  the  act  of  May  17,  1861, 
tne  complaint  must  aver  the  fact  of  the  failure 
of  the  Uix-collector  to  collect  the  delinquent 
tax  by  reason  of  his  inability  to  find,  seize,  or 
sell  property  belonging  to  the  delinquent.  A 
complaint  which  fails  to  make  this  averment 
shows  no  cause  of  action.  (People  v.  Pico,  20 
Cal.  695.) 

Cited  99  Gal.  601. 

637.  In  an  action  brought  by  the  people  to 
recover  judgment  for  delinquent  taxes  as- 
sessed during  the  three  years  preceding  March 
1,  1861,  the  complaint  is  fatally  defective  if  it 
does  not  aver  that  the  tax-collector  has  failed 
to  collect  the  taxes  in  question  bv  reason  of 
his  inability  to  find,  seize,  or  sefl  property 
belonging  to  the  delinquent.  (People  t.  Hol- 
laday, 25  Cal.  300.) 

Cited  99  Cal.  601. 

638.  A  complaint  in  an  action  by  the  state 
to  recover  taxes  levied  upon  a  railroad  cannot 
properly  join  causes  of  action  in  favor  of  the 
several  counties  through  which  the  road 
passes.  Several  causes  of  action,  when  prop- 
erly joined,  must  be  separately  stated,  and 
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must  all  belong  to  one  cIass,  and  aSect  all  the 
parties  to  the  action.'  (People  v.  Central  Pac. 
B.  R.Co.,83Cal.  393.) 

639.  Where  an  action  to  recover  a  personal 
jadgment  for  a  tax,  commenced  in  a  justice's 
court,  is  transferred  to  a  district  court,  an 
amended  complaint  may  be  filled  in  the  dis- 
trict court  to  enforce  a  lien  on  real  estate  for 
the  tax.    (People  v.  Nelson,  36  Cal.  375.) 

640.  The  acts  in  relation  to  the  collection  of 
delin(^uent  taxes,  which  compel  the  defendant 
to  verify  his  answer,  do  not  change  the  rule 
in  the  lorty-sixth  section  of  the  Practice  Act, 
"  that  where  the  complaint  is  not  verified,  a 
general  denial  of  its  allegation  in  the  answer 
will  put  in  isHue  all  its  material  allegations." 
(Rowley  v.  Howard,  23  Cal.  401.) 

641.  An  answer  to  a  sufficient  complaint 
in  a  suit  for  taxes  on  real  property  brought 
against  the  property  and  the  alleged  owner 
assessed  therewith,  which  denies  onl^r  that 
the  personal  defendant  was,  at  the  time  of 
the  assessment,  the  owner  of  the  prop- 
erty or  anv  part  thereof,  without  further  de- 
nying in  him  all  claim,  title,  or  interest 
therein,  is  not  such  a  denial  as,  by  the  Reve- 
nue Act,  section  42,  is  permitted  to  be 
made,  and  it  raises  no  issue  as  to  the  liability, 
as  sought  in  the  action,  of  either  defendant. 
(People  V.  Pearis,  37  Cal.  259.) 

Cit^  21  Nev.  101. 

642.  It  is  not  sufficient  in  a  pleading  to 
State  in  general  terms  that  a  valuation  of  pro}>- 
erty  is  "unjust,  disproportioned,  and  un- 
equal," without  stating  clearly  and  distinctly 
wherein  the  alleged  valuation  is  "unjust,  dis- 

Eroportioned,  and  unequal."    (Guy  v.  Wash- 
urn,  23  Cal,  111.) 
Cited  71  Cal.  246. 

648.  In  an  action  for  taxes  against  the  ad- 
ministrator of  a  decedent  a  denial  that  he 
had  in  his  possession  on  the  first  Monday  in 
March  personal  property  of  a  value  corre- 
sponding to  that  on  which  the  assessment  was 
based  is  merely  a  denial  of  the  value  of  the 
property  as  fixed  bv  the  assessor,  which  can- 
not be  investigated,  in  the  action  to  recover 
the  tax,  but  could  only  be  made  the  subject 
of  an  application  to  the  board  of  equalization 
for  a  reduction  of  the  tax.  (San  Francisco  v. 
Pennie,  93  Cal.  466.) 

644.  If  a  complaint  in  an  action  to  recover 
judgment  for  taxes  avers  that  the  tax  is  for 
an  assessment  of  defendant's  "claim  to  and 
possession  of  "  lands,  an  answer  setting  up  as 
new  matter  that  the  lands  are  public  lands 
of  the  United  States,  contains  no  defense. 
(People  V.  Frisbie,  31  Cal.  146.) 

646.  Where  the  assessment  to  an  admini  - 
trator  of  an  estate  of  a  decedent  refers  to  an 
inventory  on  file  a  denial  in  the  answer  in 
an  action  to  recover  the  tax,  that  the  inven- 
tory was  on  file  on  the  first  Monday  of  March, 
is  equivalent  to  an  admission  that  it  was  on 
file  at  any  subsequent  day,  which  would  be 
sufficient  to  support  the  reference  to  it  as  the 
assessment  which  might  have  been  made  at 
anv  time  after  the  first  Monday  in  March,  and 
before  the  first  Monday  of  June.  (San  Fran- 
cisco V.  Pennie,  93  Cal.  465.) 

646.  An  answer  in  an  action  to  recover  a 


delinquent  tax,  which  seeks  to  defend  against 
the  collection  of  the  tax  upon  the  ground  that 
the  assessment  was  fraudulently  and  cor- 
ruptly made  at  an  exorbitant  valuation,  with 
the  intention  of  discriminating  against  him 
and  causing  him  to  pay  more  than  his  share 
of  the  public  taxes,  but  which  fails  to  allege 
that  the  defendant  ever  paid  or  offered  to  pay 
what  would  have  been  right  for  him  to  pay 
upon  what  he  concedes  would  have  been  a 
fair  valuation  of  his  propertv,  and  faila  to  offer 
to  pav  what  the  court  shall  ascertain  to  be 
just,  utils  to  state  facts  constituting  an  equi- 
table defense  to  the  action ;  and  it  is  not  error 
for  the  court  to  exclude  evidence  offered  by 
him  to  show  the  real  value  of  the  land  and 
the  discrimination  made  against  him  in  the 
assessment.  (County  of  Los  Angeles  v.  Bal- 
lerino,  99  Cal.  69.).) 
Cited  99  Cal.  601. 

Delinquent  tax,  correction  of  complaint  in 
action  for.    Bee  Appeals,  8149. 

g.  Parties ;  Action  Against  Executor. 

647.  It  is  not  error  to  make  real  estate 
party,  as  in  proceedings  in  rem,  in  an  action 
to  collect  taxes.  (People  y.  Rains,  23  CaL 
131.) 

648.  Where  an  assessment  of  taxes  is  made 
against  a  special  administrator  of  the  estat« 
01  a  decedent  his  liability  therefor  is  official, 
and  not  personal,  and  an  action  may  be 
brought  for  collection  of  the  tax  against  an 
executor  who  succeeds  the  special  adminis- 
trator as  the  custodian  of  the  estate.  The 
cause  of  action  is  for  taxes  due  from  the  es- 
tate, and  is  properly  brought  against  its  cus- 
todian. (San  Francisco  v.  Pennie,  03  Cal.  465.) 

Claims  for  taxes  against  estate  need  not  be 
presented.  See  Estates  of  Deceased  Persons. 
78. 

b.  Summons,  Service  of. 

649.  In  suits  for  the  recovery  of  taxes,  to 
obtain  a  vahd  judgment  in  rem  against  the 
real  estate,  it  is  necessary  that  the  process 
should  be  served  in  the  manner  directed  by 
the  statute,  viz.,  by  posting  a  copy  in  some 
public  place  thereon.  (GiUis  v.  Barnett,  38 
Cal.  393.) 

660.  If  there  be,  however,  sufficient  service 
of  process  upon  the  owner  a  personal  judg- 
ment against  him  is  valid,  under  an  execu- 
tion upon  which  the  land  may  be  sold.  (Gillis 
v.  Barnett,  38  Cal.  893.) 

661.  The  provisions  of  the  Revenue  Acta  of 
1862  and  1864,  as  to  service  of  summons  on 
real  estate  in  tax  cases,  do  not  repeal  the  pro- 
visions in  the  Revenue  Act  of  1861  upon  the 
same  subject,  but  are  merely  cumulative. 
(Truman  v.  Robinson,  44  Cal.  623.) 

652.  In  an  action  to  recover  judgment  for 
taxes,  in  which  real  estate  is  made  a  party, 
the  summons  on  the  real  estate  may  be  eerved 
by  delivering  a  copy  thereof  to  the  person  or 
persons  in  possession,  or  by  posting  a  copy  in 
some  public  place  thereon,  as  provided  in 
the  Revenue  Act  of  1861,  or  by  publishing  the 
summons  for  eight  weeks,  as  provided  in  the 
act  of  1862.  (Truman  v.  Robinson,  44  C!al. 
623.) 

653.  In  an  action  to  collect  delinquent  taxes 
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■ervioe  by  posting  a  copy  of  the  snmmonB  on 
the  real  estate  and  improvetnenta  described 
therein,  in  compliance  with  section  41  of  the 
Bevenue  Act  of  May  17,  1861,  ia  sufficient  to 
authorize  a  judgment  against  the  land  and 
improvements  ao  served.  (People  v.  Fox,  89 
Cat.  621.) 

654.  The  statute  onder  vhich  snch  service 
fras  made  is  not  superseded  by  the  act  of 
Hay  12. 1862.    (People  v.  Fox,  39  CaU  621.) 

655.  If  the  statute  for  the  collection  of  a  tax 
and  the  enforcement  of  its  lien  on  real  estate 
provides  that  a  summons  may  be  served  by 
delivering  a  copy  to  each  defendant,  but  if  the 
personal  defender  cannot  be  found,  by  posting 
a  copy  for  twenty  days  at  the  courthouse 
door,  and  that  no  personal  judgment  shall  be 
rendered  unless  the  person  against  whom  it 
is  rendered  shall  have  been  personally  served, 
a  personal  judgment,  rendered  on  a  service 
made  by  posting  a  copy  at  the  courthouse 
door,  is  erroneous,  and  will  be  reversed  if  at- 
tacked by  direct  appeaL  (People  t.  Bernal, 
43  Cal.  885.) 

656.  Whether  such  judgment  is  void,  so 
that  it  may  be  attacked  collaterally,  not  de- 
cided.   (People  T.  Bernal,  43  Cal.  385.) 

657.  In  a  tax  suit  a  recital  in  the  decree 
"that  aU  the  ovrners  and  claimants  of  the 
property  have  been  duly  summoned  to  an- 
swer the  complaint  herein  and  have  made  de- 
fault in  that  behalf,"  there  being  nothing 
oontradictory  to  it  in  the  record,  is  conclusive, 
in  a  collateral  proceeding,  that  the  court  ac- 
quiredjurisdiction  of  the  owner  of  the  prem- 
ises. (Eitel  V.  Focte,  39  Cal.  439.) 

658.  Ejectment.  Plaintiff  deraigned  title 
under  a  judgment  entered  July  13,  1871,  in  an 
action  for  taxes  against  certain  unknown  de- 
fendants, sued  by  fictitious  names,  and  the 
land  in  controversy ;  -which  recited  that  "  all 
owners  and  claimants  of  the  property  had 
been  duly  summoned  to  answer  the  complaint, 
and  had  made  default."  Judgment  for  the 
plaintiff  and  order  denying  a  new  trial 
affirmed,  on  the  authority  of  Truman  v.  Bob- 
inson,  44  Cal.  623,  and  Branson  t.  Oamthers, 
49  OaL  874.  McKee,  J.,  dissenta.  (McCk>y  v. 
Morrison,  61  Cal.  863.) 

669.  Under  the  act  of  April  S,  1860,  "pro- 
viding for  the  collection  of  delinquent  taxes 
in  the  city  and  county  of  Sacramento,"  where 
several  lots  are  assessed  to  unknown  owners 
by  fictitious  names,  and  suits  are  instituted 
for  the  collection  of  the  several  taxes,  there  is 
no  valid  objection  to  having  one  affidavit  for 
and  one  order  of  publication  of  suminons  ap- 
ply to  the  several  cases.  In  snch  case  the 
publication  of  one  summons  gives  the  court 
jurisdiction  in  each  case.  (Moss  t.  Mayo,  23 
Cal.  421.) 

660.  In  a  suit  to  enforce  a  lien  for  taxes,  if 
the  complaint  ia  not  verified,  service  of  sum- 
mons cannot  be  made  by  publication  and 
posting,  without  making  an  affidavit  and  pro- 
curing an  order  of  publication,  as  in  other 
cases.    (Martin  v.  Parsons,  60  Cal.  499.) 

66? .  The  return  of  service  by  the  sheriff,  on 
tho  party  in  possession,  where  no  appearance 
is  made,  is  prima  facie  evidence  that  the 
person  servea  was  the  person  in  possession 

CaU  inoWT,  Vok  UL— 178 


within  the  meaning  of  the  statute.    (People 
v.  Fox,  39  Cal.  621.) 

662.  If  the  statute  requires  the  service  of 
summons  on  the  real  estate  to  be  made  by  de- 
livering a  copy  to  the  person  in  possession 
tliereof,  and  by  posting  a  copy  in  some  public 
place  thereon,  a  return  by  the  sherifi  that  he 
posted  a  copy  on  the  premises,  without  stat- 
mg  that  it  was  posted  m  a  public  place  on  the 
premises,  will  not  support  a  iudgment,  if  at- 
tacked by  direct  appeal.  In  like  manner  the 
judgment  will  be  reversed,  unless  the  return 
fails  to  show  that  a  copy  was  delivered  to  a 
person  in  possession  of  the  premises,  or  that 
tuere  was  no  person  in  possession.  (People  v. 
Bernal,  43  Cal.  386.) 

Personal  service,  necessity  of  to  validity  of 
judgment.    See  post,  XII,  4,  j. 

Action  to  enforce  tax,  want  of  service  of 
summons,  enjoining  judgment.  See  Injuno* 
tions,60. 

L  Evidence  and  Presumption!. 

663.  In  an  action  by  a  county  to  recover 
state  and  county  taxes  the  assessment-roll, 
in  the  form  prescribed  by  law,  is  prima  facie 
evidence  of  the  plaintin's  right  to  recover. 
(Modoc  County  v,  ChurchiU,  76  Cal.  172.) 
Cited  96  (Dal.  636. 

664.  A  defective  assessment-roll  may  be  in- 
troduced in  the  trial  of  a  tax  suit  to  show  that 
the  taxes  were  not  legally  assessed,  but  can- 
not avail  in  a  collateral  attack  on  the  judg- 
ment.   (Eitel  V.  Foote,  39  OaL  439.) 

666.  In  making  the  duplicate  assessment-roll 
or  a  certified  copv  prima  facie  evidence  of  a 
right  to  recover  tne  statute  makes  the  roll  or 
the  copy  some  evidence  that  the  person  named 
did  own  the  property  specified.  Held,  there- 
fore, notwithstanding  the  testimony  of  tlie 
defendant  that  he  did  not  have  any  money  at 
the  time  of  the  assessment,  the  finding  of  the 
court  below  on  this  point  against  the  defend- 
ant will  be  sustained.  (San  Francisco  v.  Phe- 
lan,  61  Cal.  617.) 

666.  Under  the  Bevenue  Act  of  March  28, 
1874,  the  delinquent  list  was  prima  facie  evi- 
dence of  every  fact  necessary  to  maintain  an 
action  for  taxes.  (People  v^  Donnelly,  68  Cal. 
144.) 

667.  The  delinquent  list  of  taxpayers,  in  a 
city  incorporated  under  the  act  of  1850,  is  not 
prima  facie  evidence  of  the  correctness  of  the 
prior  proceedings  by  which  the  tax  was  levied 
and  assessed.  (Los  Angeles  v.  Los  Angeles 
W.  W,  Co.,  49  Cal.  638.) 

668.  In  an  action  brought  under  the  act  of 
1861,  to  recover  a  delinquent  tax,  if  there  is 
a  defense  interposed,  it  is  necessary  for  the 
district  attorney  to  show  by  the  delinquent 
list,  or  the  original  or  duplicate  asaessment- 
roll,  that  a  tax  had  been  assessed  and  levied. 
The  fact  that  the  second  section  of  the  act 
provides  that  the  defendant  shall  not  be  al- 
lowed to  set  up  or  show  anv  informality  in 
the  levy  or  assessment  as  a  defense  does  not 
obviate  the  necessity  for  such  proof.  (People 
V.  Waterman,  31  Oal.  412.) 

Cited  46  Oal.  102. 

669.  In  an  action  to  collect  a  delinquent 
tax  it  will  be  presumed  that  the  assessor  in 
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making  the  aseessment  acted  in  accordance 
with  the  law,  and  it  is  incambent  on  the  de- 
fendant to  show  that  hiB  acts  were  unauthor- 
ised. (City  and  Ooonty  of  San  Francisco  v. 
Flood,  64  Gal.  604.) 
Evidence  of  asBessment.   See  ante,  V,  16. 

J.  Judgments  and  Findings  in;  Appeal  From. 

070.  In  an  action  by  a  county  to  recover  a 
tax  the  judgment  should  distinguish  between 
the  amounts  due  the  state  and  county  respect- 
ively. (Lake  (bounty  v.  Sulphur  Bank  Quick- 
silver Min.  Ck>.,  66  Cal.  17,  cited  68  Cal.  16; 
Lake  County  v.  Sulphur  Bank  Quicksilver 
Min.  Co.,  68  Cal.  14.) 

671.  In  an  action  under  the  act  rererred  to, 
the  clerk  of  the  superior  court  has  no  power 
(notwithstanding  an  order  of  the  court)  to 
enter  a  judgment  for  a  single  sum  which  ia 
less  than  the  amount  alleged  in  the  complaint 
to  be  due  for  state  tax,  county  tax,  penalties, 
etc.  (County  of  Sacramento  v.  Central  Pac. 
R.  R.  Co.,  61  Cal.  260.) 

Cited  66  Cal.  25 ;  68  Cal.  16i. 

672.  If  an  assessment  of  land  to  numerous 
persons  as  an  entirety  be  legal  it  would  be 
the  duty  of  the  court,  m  giving  judgment  for 
delinquent  taxes  upon  the  land,  to  ascertain 
by  its  judgment  what  particular  undivided 
interests  in  the  land  were  delinquent,  and  to 
exonerate  from  the  lien  for  the  delinquent 
tax  the  interests  of  those  who  had  already 
paid  their  proportion  of  the  general  burden, 
(ii'eople  V.  Shimmins,  42  Cal.  121.) 

673.  The  validitv  of  a  judgment  in  a  tax 
suit  must  be  tested  by  the  same  rules,  and  is 
subject  to  attack  in  the  same  mode  and  by 
the  same  means  as  a  judgment  in  an  action  of 
any  other  class.  v£itel  t.  Foote,  89  Cal.  439.) 
Cited  60  Cal.  76. 

674.  Upon  the  question  whether  a  judgment 
is  merely  voidable  or  absolutely  voia  there  is 
no  distinction  between  judgments  for  taxes 
and  judgments  for  other  causes  of  action. 
(Mayo  T.  Ah  Loy,  82  Cal.  477.) 

676.  When  there  ia  no  appearance  of  the 
personal  defendant  a  judgment  against  liim 
18  erroneous,  unless  it  is  shown  that  he  was 
personally  served  with  the  summons.  (Peo- 
ple T.  Fox,  89  Cal.  621.) 

676.  Although  the  statute  does  not  require 
the  assessed  value  of  property  to  be  alleged 
in  the  complaint  in  an  action  to  recover  taxes, 
yet,  if  it  is  alleged,  and  the  record  shows  that 
a  judgment  was  rendered  for  a  greater  sum 
than  the  total  amount  of  county  and  state 
taxes  authorized  to  be  levied  by  law,  the 
judgment  will  be  reversed.  (People  v.  Has- 
tings, 26  Cal.  668.) 

Personal  judgment,  validity.  See  ante, 
XII,  4,  h. 

Default  may  be  entered  in  action  for  delin- 
qnent  taxes.    See  Defaults,  3. 

Joint  action  for  taxes,  several  judgments, 
when  proper.    See  Judgments,  645. 

Duty  of  court  commissioners  on  default  in 
Buit.    See  Court  Commissioners,  8. 

Default,  entry  of  is  not  necessary.  See  De- 
faults, 27. 

Recitals  in  judgment,  oonclusiveneas  oL 
See  Judgments,  467,  468. 


Necessity  of  service,  and  recital  of  Bervioe 
in.    See  ante,  XII,  4,  h. 

677.  The  decree  of  a  court  of  competent 
jurisdiction,  for  the  sale  of  lands  alleged  to  be 
delinquent  in  the  payment  of  taxes,  is  con- 
clusive on  the  owner  and  on  the  premises  of 
the  truth  of  the  matters  adjudged,  and  no 
mere  collateral  inquiry  can  be  allowed  on 
that  point.  (Mayo  v.  Foley,  40  CaL  281.) 
Cited  46  (3al.  137. 

Collateral  attack  on  judgment,  aBsessment- 
roll  as  evidence  on.    See  ante,  XII,  4,  L 

678.  Allegation  in  complaint  in  equity  to 
set  aside  judgment  for  a  tex,  that  no  notice 
was  given  of  the  proceedings,  or  any  of  them, 
which  resulted  in  the  judgment  for  the  tax, 
is  an  allegation  of  law,  and  not  of  fact.  (Stokea 
V.  Qeddes,  46  CaL  17.) 

Cited  74  C!al.  601. 

679.  A  judgment,  regular  on  its  face,  en- 
forcing a  lien  for  a  tax,  and  which  the  court 
had  jurisdiction  to  render,  will  not  be  set 
aside  in  equity  at  the  suit  of  the  owner  of  the 
land  taxed  for  irregularities  in  levying  and 
assessing  the  tax  of  which  the  purchaser  Iiad 
no  notice.  (Stokes  T.  Oeddes,  46  OaL  17.) 
Cited  49  Cal.  99. 

680.  A  judgment  rendered  becomes  a  lien 
only  on  the  property  of  the  persons  against 
whom  it  is  rendered ;  and,  where  no  judgment 
ia  rendered,  either  against  the  real  owner  by 
name  or  the  fictitious  person  representing 
such  real  owner,  a  court  of  equity  will  enjoin 
the  purchaser  from  dispossessing  the  real 
owner  by  a  writ  of  assistance  obtained  under 
the  tax  deed.    (Moss  v.  Mayo,  23  Cal.  421.) 

681.  Where  the  findings  show  a  sufficient 
assessment  a  statement  m  the  findings  that 
there  was  an  "attempted"  assessment  for 
personal  property  taxes  may  be  disregarded. 
(San  Francisco  v.  Pennie,  93  Cal.  465.) 

682.  Where  an  action  is  commenced  agunat 
a  person  alleged  to  be  the  owner  of  real  e»- 
tete,  and  the  real  estate,  to  recover  judgment 
for  taxes  assessed  on  the  aame,  and  the  court 
finds  as  'a  fact  that  the  person  sued  ia  not  the 
owner  of  the  real  estete,  and  renders  judg- 
ment in  his  favor,  but  against  the  real  estate, 
and  an  appeal  is  taken  by  the  person  made 
defendant  from  the  ludgment  in  his  favor, 
but  dot  from  the  judgment  against  the  real 
estate,  he  cannot  assign  as  error  any  proceed- 
ings which  a&ect  the  real  estate,  and,  as  the 
judgment  does  not  injuriouslyaSect  him,  it 
will  be  affirmed.  (People  v.  Wilson, .'»  CaL 
127.) 

683.  In  an  action  for  state  and  ooan^ 
taxes,  after  a  Judgment  had  been  entered 
for  the  plaintiff  by  the  clerk,  upon  an  offer 
made  by  the  defendant  and  accepted  by  the 
district  attorney  to  allow  judgment  for  a 
specified  amount,  less  than  the  amount  sued 
for,  the  attorney  general  moved  to  set  aside 
the  judgment,  and,  upon  a  denial  of  his  mo- 
tion, took  this  appieaf.  Held,  the  atdet  was 
appealable,  and  the  attorney  general  was 
authorized  to  take  the  appeal.  (County  of 
Sacramento  v.  Central  Pac  B.  R.  Co.,  61  C$1. 
260.) 

State  suing  for  taxes,  right  ot  appe«L  See 
Appeals,  386. 
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684.  Where  an  action  was  brought  for  lem 
than  ten  dollars  tax,  nnder  the  act  of  March 
28,  1874,  "levying  a  tax  for  state  purposes 
for  the  twenty-fourth  and  twenty-fifih  fiscal 
years,  and  to  provide  for  the  enforcement 
thereof,"  and  final  judgment  was  entered 
therein  prior  to  the  passage  of  the  act  of 
March  15,  1876,  "  to  regulate  proceedings  for 
the  collection  of  taxes,  and  to  prevent  op- 
pressive costs,"  the  defendant  is  not  entitled 
to  have  the  judgment  satisfied  or  the  ac- 
tion dismissed  on  payment  into  court  of  the 
amount  sued  for  without  costs.  (People  t. 
Latham,  63  Oal.  386.; 

Statute  requiring  defendant  to  pay  attor- 
ney's fee  and  costs.    See  ante,  64. 

Costs  and  charges.    See  poet,  884. 

Suit  for  delinquent  taxes,  fees  of  justice. 
See  Justices  of  the  Peace,  105. 

1.  Interest  and  Percentage. 

685.  It  is  within  the  power  of  the  legisla 
tnre  to  enact  that  delinquent  taxes  shall  bear 
interest  in  the  same  manner  as  a  debt,  to  re- 
gulate the  rate,  and  to  require  interest  on  the 
state's  portion  of  delinquent  taxes  to  be  paid 
to  the  state,  and  go  into  its  treasury.  (People 
ex  rel.  Attorney  General  y.  Reis,  76  Cal.  269.) 

686.  Interest  is  not  to  be  charged  on  the 
delinquency  in  December,  unless  the  taxes 
remain  unpaid  on  the  third  Monday  in  March 
following.  (People  ex  rel.  Attorney  Ghmenl 
y.  Reis,  76  Cal.  289.) 

687.  Section  3803  of  the  Political  Code  al- 
lows interest  at  two  per  cent  per  monUi  only 
on  the  deUnquent  taxes  mentioned  in  the 
sections  immediately  preceding,  which  re- 
main unpaid  uktil  the  third  Monday  of 
March.  (Lake  County  y.  Sulphur  Bank 
Quicksilver  Min.  Co.,  66  Oal.  17,  cited  68  Oal. 
663,  76  Cal.  278;  Lake  County  y.  Sulphur 
Bank  Quicksilver  Min.  Co.,  68  Cal.  14.) 

688.  Section  3803  of  the  Political  Code,  au- 
thorizing the  tax-collector  to  include  interest 
on  the  delinquent  tax  at  the  rate  of  two  per 
cent  per  month,  does  not  apply  to  a  sale  made 
by  the  tax-collector  to  collect  a  delinquent 
tax  in  the  first  instance.  (Harper  T.  Bowe, 
63  Cal.  233.) 

Cited  68  Oal.  663;  76  Cal.  278. 

689.  The  provision  of  section  3803  of  the 
Political  Code,  for  the  collection  of  interest 
apon  delinquent  taxes  at  the  rate  of  two  per 
cent  per  month  from  the  time  they  were  first 
delinquent  until  paid,  applies  to  aU  delinquent 
taxes,  including  such  as  are  due  to  the  state, 
as  well  as  those  which  are  due  to  the  counties, 
or  the  city  and  county  of  San  Francisco.  The 
interest  upon  delinquent  taxes  due  to  the 
Btate  belongs  to  the  state.  (People  ex  reL 
Attorney  General  v.  Reis,  76  Cal.  269.) 

690.  Conceding  that  interest  on  delinquent 
taxes  due  to  the  state  is  a  penalty,  or  forfeit- 
ure in  the  sense  of  a  penalty,  as  a  mulct  for 
a  default  or  wrong,  it  is  not  such  a  penalty 
or  forfeiture  as  is  required  to  be  paid  into  the 
county  treasury  for  the  use  of  the  county 
■where  the  person  against  whom  the  recovery 
is  had  resides,  as  provided  by  section  3386  of 
the  Political  Code.    That  section  refers  only 


to  penalties  and  forfeitures  recovered  by  ac- 
tion, and  not  to  the  interest  on  delinquent 
taxes  which  is  obtained  by  the  ordinary 
method  of  collection  without  suit.  (People 
ex  rel.  Attorney  General  y.  Beis,  76  Oal.  2^.) 

691.  In  an  action  to  recover  delinquent 
taxes,  brought  under  section  3670  of  the 
Political  Code  against  a  railroad  company, 
operated  in  more  than  one  county,  a  judg- 
ment in  favor  of  the  plaintiS  should  not  in- 
clude interest  on  the  taxes  at  the  rate  of  two 
per  cent  per  month  from  the  time  of  the  de- 
linquency. Section  3803  of  the  Political  (^ode, 
providing  for  the  recovery  of  such  interest, 
only  applies  to  the  taxes  mentioned  in  the 
sections  immediately  preceding  it.  (People 
V.  North  Pacific  Coast  R.  R.  Co.,  68  Cal.  651.) 
Cited  76  Cal.  278. 

692.  The  five  per  cent  is  not  a  sabstitute 
for  the  tax  or  a  penalty  for  its  nonpayment, 
but  one  of  the  means  prescribed  for  obtaining 
the  tax  itself  by  offering  an  inducement  to 
pay  it  when  due.  (High  t.  Shoemaker,  22 
Cal.  363.) 

Cited  99  Cal.  696;  21  Ney.  894. 

693.  The  provisions  of  section  IS  of  the 
Revenue  Act  of  1867,  that  the  tax-collector 
shall  add  to  the  tax  of  a  delinquent  five  per 
cent,  and  enforce  the  collection  of  the  same, 
in  connection  with  the  tax  by  sale  of  the 
property,  is  constitutional,  and  a  sale  made 
in  pursuance  thereof  passes  a  valid  title. 
(High  y.  Shoemaker,  22  Cal.  363.) 

694.  The  addition  of  five  per  cent  imposed 
by  act  of  1858,  on  the  third  Monday  in  October, 
upon  the  taxes  of  delinquents,  may  be  re- 
covered in  the  action,  along  with  the  unpaid 
taxes,  as  well  as  the  cost  of  advertifflng.  (Peo- 
ple y.  Todd,  23  Cal.  181.) 

695.  The  district  attorney  of  Lake  county, 
in  an  action  to  recover  a  tax,  is  entitled  to 
the  percentage  provided  for  in  the  act  of 
March  6,  1870.  (Lake  County  y.  Sulphur 
Bank  Quicksilver  Min.  Co.,  66  Cal.  17.) 

696.  The  five  per  cent  upon  the  amount  of 
a  delinquent  tax,  which  under  section  3770  of 
the  Political  Coda  the  tax-collector  is  directed 
to  collect  in  addition  to  the  delinquent  tax, 
is  not  such  a  penalty  or  forfeiture  as  is  ex- 
cepted from  the  operation  of  section  338  of 
the  Code  of  Civil  Procedure,  which  prescribes 
a  three  years'  limitation  for  the  bringing  of 
actions,  "  upon  a  liability  created  by  statute 
other  than  a  penalty  or  forfeiture,"  or  as  falls 
within  the  provisions  of  section  340  of  the 
same  code,  requiring  an  action  upon  a  statute 
for  a  penalty  or  forfeiture  to  be  brought  within 
one  year  after  the  cause  of  action  accrues. 
(County  of  Los  Angeles  v.  Ballerino,  90  Cal. 
593.) 

m.  Payment  into  Treasury. 

697.  The  money  received  in  a  suit  for  taxes 
in  pursuance  of  a  stipulation  of  the  parties, 
and  the  judgment  of  the  circuit  court  by  the 
attorney  general,  although  less  in  amount 
than  that  sued  for,  was  a  part  of  the  revenue 
of  the  state,  and  should  be  paid  and  received 
into  the  state  treasury.  (Rooney  v.  Marshall, 
69  Cal.  647.) 

698.  It  is  the  duty  of  a  tax-collector,  under 
the  cod^,  on  the  first  Monday  of  each  month, 
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to  pay  to  the  oawaty  treasarer  all  money  col- 
leclea  by  him  as  taxes  for  the  state  and 
oonnty,  even  if  the  tax  is  illegal,  and  the 
money  is  paid  to  the  collector  under  protest. 
(San  Francisco  y.  Ford,  62  Cal.  198.) 

699.  Where  the  sheriff,  as  ex  oflBcio  tax-col- 
lector, received  taxes,  and  afterwards,  on 
being  sued  therefor,  denied  the  right  oi  the 
county  to  recover  the  same  from  him,  because 
the  same  had  been  illegally  levied  bv  the 
court  of  sessions,  held,  that  although  the 
court  of  sessions  had  no  power  to  levy  taxes, 
yet  the  defendant,  being  the  agent  or  trustee 
of  the  county,  was  e- topped  from  denying  the 
right  of  the  county  to  recover.  (Placer  Oounty 
v.  Astin,  8  Oal.  303.) 

Cited  61  Cal.  277;  70  Oal.  216. 

Duty  of  tax-collector  to  pay  money  into 
treasury.    See  ante,  XI,  3. 

Mandamus  to  compel  state  treasarer  to  re- 
ceive delinquent  taxes.    See  MandamoB,  132. 

ff.  Sa/sk 

a.  Nature  of. 

700.  Proceedings  on  tax  sales  are  strictis- 
simi  juris.  (Ferris  v.  Coover,  10  Cal.  632, 
affirmed  in  this;  Kelsey  y.  Abbott,  13  Cal. 
609  "S 

Cited  16  Cal.  844. 

701.  Principles  applicable  in  other  judicial 
sales  are  appUcable  to  sales  under  jud^ents 
enforcing  liens  for  taxes.  (Jones  T.  Giilis,  45 
Cal.  641.) 

Cited  60  Oal.  76. 

h.  Power  to  Bell ;  Enjoining  Sale. 

702.  Collector  of  taxes  in  Oakland  had  no 
light  to  summarily  sell  the  property,  on 
which  the  taxes  were  unpaid  at  public  sale, 
as  the  taxes  could  only  be  recovered  by  suit. 
(Hays  v.  Hogan,  6  Oal.  241.) 

703.  Revenue  Act  of  1867  does  not  authorize 
sales  for  taxes  assessed  prior  to  its  passage, 
but  only  for  the  fiscal  year  or  years  following 
its  passage.    (Burr  y.  Hunt,  18  Cal.  303.) 

Sale,  enjoining.    See  Injunctions,  II,  12. 
Purchaser,  right  to  enjoin  execution  sale. 
See  Injunctions,  111. 

c.  Undivided  Interest ;  Designating  Property ; 
Selling  Smallest  Possible  Portion. 

704.  When  the  assessment  is  not  of  an  un- 
divided interest  in  but  of  an  entire  tract  or 
parcel  of  land  the  tax-collector  has  no  power 
or  authority  to  sell  an  undivided  interest 
therein  for  the  nonpayment  of  taxes.  (Bob- 
erts  v.  Chan  Tin  Pen,  23  Cal.  260.) 

705.  Whether,  under  an  assessment  to  sev- 
eral persons  of  a  tract  of  land  in  solido,  and  as 
an  entirety,  an  undivided  interest  can,  in  any 
case,  be  sold  for  a  delinquent  tax,  query? 
(People  v.  Shimmins,  42  Cal.  121.) 

Sale  of  undivided  interest,  when  yoid.  See 
post,  737. 

706.  The  owner  of  the  property  assessed, 
and,  in  default  of  his  doing  so,  the  tax-col- 
lector, has  a  riKht  to  designate,  at  or  before 
the  time  of  sale,  any  portion  lees  than  the 
whole  tract  which  will  be  sold ;  but,  when  this 
desiftnation  is  made,  the  parcel  sold  must  be 
particularly  located  by  metes  and  bounds  in 


the  general  tract,  so  that  the  purchaser  may 
know  its  exact  boundaries,  and  what  part  of 
the  tract  remains  unsold.    (Roberts  y.  Chan 
Tin  Pen,  23  Oal.  259.) 
Cited  80  Cal.  896. 

707.  A  sale  of  land  for  taxes  to  the  highest 
bidder  in  one  parcel,  and  not  to  the  person 
who  would  take  the  smallest  or  least  quantity 
of  the  land  and  pay  the  tax  due,  is  ill^al,  and 
a  deed  given  in  pursuance  of  it  is  absolutely 
void.    (Hewell  V.Lane,  63  Oal.  213.) 

Cited  70  Cal.  820. 

708.  Under  the  statutes  of  1861  and  1862  a 
sale  of  land  for  taxes  to  the  highest  bidder, 
instead  of  to  the  person  who  would  take  the 
least  quantity  oi  the  land  and  pay  the  judg- 
ment and  all  costs,  is  void.  (Reynolds  t.  Lin- 
coln, 71  Cal.  183.) 

709.  If  property  sold  for  taxes  is  offered  for 
sale  to  the  party  who  would  take  the  least 
quantity  of  the  land  and  pay  the  tax,  it  can- 
not be  objected  that  the  entire  lot  was  sold  for 
the  taxes,  if  no  smaller  part  was  bid  for. 
(Hewes  v.  McLellan,  80  Cal.  893.) 

710.  At  a  sale  of  land  under  execution  of  a 
judgment  for  taxes  it  is  competent  for  the 
sheriff  to  sell  the  same  to  the  purchaser  who 
will  take  the  smallest  quantity  to  pay  the 
judgment  and  costs.  (Giilis  v.  Bamett,  38 
Cal.  393.) 

711.  If  the  statute  directs  the  officer  who 
sells  land  under  a  judgment  for  delinquent 
taxes  to  sell  the  smallest  quantity  that  any 
purchaser  will  take  and  pay  the  judgment  for 
the  tax  and  costs,  a  deed  of  the  otBcer  who 
made  the  sale,  which  recites  that  he  had  sold 
the  premises  to  the  grantee,  who  was  the 
highest  bidder  therefor,  is  yoid,  and  conveys 
no  title.    (Carpenter  y.  Oani),  61  Cal.  193.) 

712.  A  tax  deed  which  recites  that  the  tax- 
collector  offered  the  land  on  which  the  tax 
was  levied  for  sale  as  one  parcel,  instead  of 
offering  it  to  the  person  who  would  take  the 
least  quantity  and  pay  the  tax,  is  void.  (Frink 
y.  Roe,  70  Cal.  298.) 

Cited  80  Oal.  896. 

d.  Who  may  Purchase. 

718.  One  who  is  under  any  legal  or  moral 
obligation  to  pay  taxes  cannot,  by  neglecting 
to  pay  the  same  and  allowing  the  land  to  be 
sold  in  consequence  of  such  neglect,  add  to  or 
strengthen  his  title  either  by  purchasing  at 
the  sale  himself,  or  by  suffering  a  stranger  to 
buy  and  then  purchasing  from  him.  (Moss 
y.  Shear,  25  Cal.  38.) 
Cited  27  Cal.  318;  33  Oal.  425;  36  Oal.  146; 

828;  38  Oal.  223;  39  Cal.  366;  68  Cal.  258; 

74  Cal.  618-;  90  Cal.  464;  2  Col.  694;  2  Dak. 

27. 

714.  If  a  person  is  in  possession  of  land^ 
claiming  the  same  as  his  own,  it  is  his  duty 
to  pay  the  taxes,  although  he  has  no  pai)er 
title,  and  is  a  trespasser;  and  under  such  cir- 
cumstances he  cannot  acquire  an  outstanding 
title  by  neglecting  to  pay  the  taxes,  and  allow- 
ing the  land  to  be  sold  for  the  same,  and  pur- 
chasing at  the  sale.  The  rule  is  the  same  if 
the  possession  is  such  that  it  would  give  tha 
possessor  title  by  the  statute  of  limitations. 
(Barrett  v.  Amerein,  36  Cal.  822.) 
1  Cited  39  Cal.  357;  2  Dak.  27. 
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715.  One  who  is  under  a  moral  or  le^l  ob- 
ligation to  pay  the  taxes  is  not  in  a  position  to 
become  a  purchaser  at  a  sale  for  such  taxes ; 
and  if  such  person  permits  the  property  to  be 
sold,  and  buys  it  in,  either  in  person  or  indi- 
rectly through  the  agency  of  another,  he  does 
not  thereby  acquire  any  ri^ht  or  title  to  the 
property,  but  his  purchase  is  deemed  a  mode 
of  paying  the  taxes.    (Ctiristy  t.  Fisher,  68 

Cited  So'Oal.  847;  24  Or.  886. 

716.  One  whose  duty  it  was  to  pay  the  taxes 
tipon  real  property  cannot  gain  an  advantage, 
in  respect  to  the  title,  by  allowing  the  same 
to  be  sold  for  taxes  and  buying  it  m  himself, 
or  by  buying  it  from  a  stranger  who  boaght  it 
at  the  sale.  (Ooppinger  v.  Kice,  83  Oal.  40S.) 
Cited  86  Oal.  146,  826;  88  Cal.  223;  39  Cal. 

857;  51CaL  10;  2  Dak.  27. 

717.  A  party  in  possession,  whose  dnty  it 
is  to  pay  the  tax,  can  derive  no  advantage 
from  a  sale  for  the  tax  which  he  ought  to 
have  paid  withoat  a  sale.  (Beily  t.  I^ncas- 
ter,  39  Oal.  864.) 

Cited  2  Dak.  27. 

718.  One  who  is  in  possession  of  land,  claim- 
ing it  as  his,  when  it  is  assessed  for  taxes,  can- 
not, by  failmg  to  pay  the  tax  and  allowing 
the  land  to  be  sold  for  the  same,  and  becom- 
ing the  purchaser,  and  obtaining  a  sheriff's 
deed,  acquire  a  title  to  it.  (McMinnv.Whelan, 
27  Cal.  800.)' 

Cited  86  Cal.  146,  826;  88  Oal.  223;  89  Gal. 
856;  2  Dak.  27. 

719.  A  party  against  whom  a  tax  is  levied 
cannot  obtain  any  title  to  property  by  pur- 
chase of  it  at  a  sale  for  the  payment  of  the 
taxes  which  he  should  have  discharged.  (Qar- 
wood  V.  Hastings,  38  Cal.  217.) 

Cited  2  Dak.  27. 

720.  A  purchase  of  land,  at  a  sale  of  the 
•ame  for  taxes,  by  the  agent  of  one  who  was 
in  possesion  thereof,  either  by  himself  or  his 
tenants,  does  not  pass  or  otherwise  affect  the 
title  to  such  land.  (Bernal  v.  Lynch,  36  Cal. 
135.) 

Cited  86  Cal.  826;  39  Cal.  357. 

721.  A  tenant  in  common  is  under  an  obli- 
gation to  pay  the  taxes  upon  the  common 
land,  and  cannot,  by  neglecting  to  pay  the 
same,  and  allowing  the  land  to  be  sola  in  con- 
sequence of  such  neglect,  add  to  or  strengthen 
his  title  by  purchasing  at  the  sale  himself,  or 
by  buying  from  a  stranger  who  purchased  at 
the  sale.    (Emeric  y.  Alvarado,  90  CaL  444.) 

722.  If  a  party  fails  to  pay  the  tax,  permits 
the  premises  to  be  sold,  ana  buys  them  in,  he 
can  derive  no  benefit  from  the  sale ;  except 
that,  in  equitj',  the  amount  paid  would  prob- 
ably be  considered  an  advance  to  the  judg- 
ment debtor.  And  this,  though  the  premises 
were  bid  in  by  one  of  two  partners,  while 
the  possession  under  the  sberin's  sale  was  by 
both  partners.  The  duty  to  pay  the  tax  was 
several,  as  well  as  joint.  (Kelsey  v.  Abbott, 
IS  Cal.  600.) 

Cited  14Cal.  84;  27  Cal.  818;  86  Cal.  146,  326; 
88  Cal.  223;  89  Cal.  S66;  68  Cal.  259. 

723.  One  who  is  under  no  legal  or  moral 
obligation  to  pay  taxes  is  not  precluded  from 
purchasing  at  the  tax  sale,  although  in  pos- 


session at  the  time  the  assessment  was  made 
or  when  the  land  was  sold.  (Moss  v.  Shear, 
25  Cal.  38.) 

Mortgagor,  right  of  to  purchase.  See  ante, 
624. 

Purchase  by  cotenant  at.  See  Cotenancy. 
11,2. 

Effect  where  one  in  adverse  possession  pur- 
chases at  tax  sale.  See  Adverse  Possession, 
112. 

Purchaser  by  court  commissioner  at  i>ale, 
when  set  aside  for  fraud.  See  Court  Com- 
missioners, 6. 

Agreement  to  purchase  at  sale  for  plaintiff. 
See  Nonsuit,  26. 

e.  Validity  of. 
A.  Sale  Under  Local  Statute. 

724.  A  tax  sale  made  under  a  local  statute 
prior  to  the  adoption  of  the  constitution  of 
1879,  forbidding  local  legislation,  is  not  subject 
to  objection  on  the  ground  that  the  law  con- 
travened section  25  of  article  IV  of  the  con- 
stitution.   (Rollins  V.  Wright,  93  Cal.  8U6.) 

B.  Authorized  Assessment;  Insufficient  De- 
scription. 

726.  One  of  prerequisities  to  validity  of  tax 
sale  is  authority  under  which  the  taxes  are 
assessed.    (Norris  v.  Russell,  5  Cal.  249.) 
Cited  1  Dak.  267. 

726.  If  the  description  of  the  tract  sold  at 
the  time  of  the  sale  is  general,  as  "fourteen 
feet "  in  a  certain  lot,  the  sale  is  void  for  un- 
certainty, and  the  defect  cannot  be  cured  by 
inserting  a  proper  description  in  the  certifi- 
cate of  purchase  or  collector's  deed.  (Roberts 
V.  Chan  Tin  Pen,  23  Cal.  269.) 

edited  80  Oal.  395.  • 

C.  Land  Sold  Must  be  liable. 

727.  Property  sold  for  taxes  must  at  time 
of  sale  be  liable  for  entire  amount  of  tax  for 
which  it  is  sold,  or  the  sale  will  be  void. 
(BucknaU  v.  Story,  36  Cal.  67.) 

Cited  46  Cal.  552,  660;  51  Cal.  638;  67  CaL 
490;  76  Cal.  267. 

728.  Property  must  at  the  time  be  liable  for  . 
all  the  taxes  tor  which  it  is  sold ;  and  where 
property  was  sold  at  one  sale  for  both  state 
and  county  tSLxes,  added  together  in  a  single 
sum,  and  the  county  taxes  were  illegally 
levied,  the  entire  sale  was  void.  (Haraen- 
burgh  V.  Kidd,  10  Oal.  402.) 

Cited  15  Cal.  686;  36  Cat.  71,  78;  46  Cal.  652. 

D.  Sales  in  Aggregate ;  in  Excessive  Amount. 

729.  A  particular  tract  of  land,  and  im* 
provemenis  situated  upon  a  different  tract, 
although  owned  by  and  assessed  to  the  same 
person,  cannot  be  sold  together  for  the  aggre- 
gate amount  of  the  assessments.  If  siicn  a 
course  be  pursued  the  sale  is  void  both  as  to 
the  land  and  the  improvements.  (Knox  v. 
Higby,  76  Cal.  264.) 

730.  If  a  sale  of  land  for  a  delinquent  tax 
is  made  for  a  sum  in  excess  of  the  tax  and 
legal  costs  the  sale  is  void,  unless  the  excess 
is  less  than  the  smallest  fractional  coin  au- 
thorized by  law.  (Treadwell  v.  Patterson,  61 
Oal.  637.) 

Cited  53  Cal .  236 ;  67  Cal.  483,  490 ;  76  Cal.  267. 
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781.' A  8ale  of  land  for  a  som  in  excess  of 
that  authorised  by  law  is  void.  (Harper  v. 
Kowe,  63  Cal.  233,  cited  67  Oal.  483,  76  Cal. 
»7;  Boston  Tunnel  Co.  v.  McKenzie,  67  Cal. 
486,  cited  76  Cal.  267;  Knox  v.  Higby,  76 
Cal.  264.) 

732.  A  tax  sale  for  one  dollar  in  excess  of 
the  amount  authorized  by  law  is  void.  ( Axtell 
▼.  Gerlach,  67  Cal.  483.) 

733.  The  fact  that  the  amount  of  taxes  and 
costs  recited  in  the  certificate  of  tax  sale  is 
fifty  cents  less  than  that  recited  in  the  tax 
deed  will  not  vitiate  the  tax  sale  or  tax  deed, 
or  show  that  the  sale  was  for  a  sum  in  excess 
of  the  taxes  and  legal  costs.  If  the  property 
was,  in  fact,  sold  for  an  excessive  sum,  that 
fact  may  be  shown  to  invalidate  the  sale ;  bnt 
the  presumption  is  in  favor  of  the  regularity 
of  official  action.  (Doland  v.  Mooney,  79  Cal. 
187.) 

Cited  80  CaU  894,  895. 

784.  Slight  mistake  made  by  collector  in 
oompnting  amount  of  taxes  and  cost,  by  which 
the  property  was  sold  for  a  small  sum  more 
than  the  amount  actually  due,  does  not  in- 
validate the  sale,  particularly  when  it  is  not 
made  to  appear  tuat  the  owner  of  the  land 
suffered  any  injury  by  the  mistake.  (O'Grady 
T.  Bamhisel,  23  Cal.  287.) 

736.  The  expense  of  filing  a  certificate  of 
sale  in  the  recorder's  oiBce  is  not  a  proper 
item  of  costs  to  be  charged  by  the  collector  at 
the  sale.    (COrady  v.  Barnhisel,  23  Cal.  287.) 

736.  On  a  sale  for  taxes  levied  under  the  act 
oi  April  15,  1880,  providing  for  the  protection 
of  lands  subject  to  overflow,  an  item  of  fifty 
cents  for  the  cost  of  preparing  the  delinquent 
list,  and  an  item  of  fifty  cents  for  the  cost  of 
*the  certificate  of  sale,  included  in  the  amount 
for  wliich  the  sale  was  made,  are  illegal 
charges,  and  fatal  to  the  validity  of  the  sale. 
(Axtell  v.  Gerlach,  67  Cal.  483.) 
Cited  76  Cal.  267. 

787.  Under  a  judgment  in  a  tax  suit,  in 
favor  of  the  people  against  an  undivided  in- 
terest, equal  to  nf  ^-five  thousand  three  hun- 
dred and  fort][-four  acres,  in  certain  real 
.  estate,  the  sheriff  sold  an  undivided  interest, 
equal  to  five  thousand  acres,  for  the  amount 
of  the  judgment  and  costs — including  in  the 
latter  fifty  cents  fur  filine  with  the  recorder  a 
duplicate  c^ificate  of  sale — the  interest  sold 
bemg  the  smallest  undivided  interest  that  any 
purchaser  would  take  and  pay  the  amount 
demanded.  In  an  action  to  quiet  title,  brought 
by  the  original  owner  of  the  land  against  de- 
fendants, holding  under  the  sale,  held,  (1) 
that  the  provisions  of  section  8  of  the  act 
of  May  12,  1862  (Hittell's  Gen.  Laws,  art, 
6479),  that  no  more  of  the  property  should  be 
sold  than  was  necessary  to  pay  the  judgment 
and  costs,  authorized  the  sheriff  to  include 
the  accruing  costs  in  the  amount  for  which 
the  sale  was  made,  and  that  the  fifty  cents  for 
filing  the  duplicate  certificate  of  sale  was 
rightly  charged;  and  (2)  that  the  property 
assessed  and  directed  to  be  sold,  being  an  un- 
divided interest,  a  specific  tract  could  not  be 
sold,  and  the  sheriff  was  therefore  authorized 
to  sell  an  undivided  interest.  Held,  further, 
objection  being  made  to  certain  recitals  in  the 
sheriff's  deed,  that,  as  the  statute  did  not 


provide  for  the  form  of  the  deed  in  such  cases, 
the  objectionable  matter  was  mere  sorplus* 
age,  and  did  not  affect  the  validity  of  tha 
deed.    (Harper  v.  Rowe,  66  CaL  132.) 

Sale  of  smallest  possible  portion.  See  ante. 
XII,  6,  c 

£.  Sale  Under  Erroneous  Judgment  or  Tax 
Partly  Void. 

738.  If  a  judgment  for  a  tax  enforces  a  lien 
on  real  estate,  not  only  for  the  tax  on  the 
land,  but  also  for  the  owner's  tax  on  personal 
property,  and  the  latter  is  erroneous,  a  sale 
made  under  the  judgment  is  not  void,  nor  can 
it  for  that  reason  m  impeached  in  an  acti<m 
brought  to  set  it  aside.  (Reeve  v.  Kennedy, 
43  Cal.  643.) 

739.  If  land  be  sold  for  taxes,  a  part  of 
which  are  valid  and  a  part  illegal,  the  whole 
sale  and  the  tax  deed  will  be  void.  (Wills  t. 
Austin,  53  Cal.  152.) 

Tax  partly  void.    See  ante,  XTT,  5,  e,  O. 

F.  Refunding  Money  Paid  on  Void  Sale. 

740.  If  a  tax  sale  is  absolutely  void  the 
payment  of  the  .tax  by  the  purchaser  stands 
on  the  footing  of  a  voluntary  payment,  not 
made  at  the  request  of  the  owner  of  the  land, 
and  which  a  court  of  equity  will  not  require 
him  to  refund.  (Harper  v  Rowe,  63  OJ.  233.) 
Cited  67  Gal.  484,  606 ;  68  Cal.  676. 

G.  Validating  Void  Sales. 

741.  The  acU  of  March  28  and  80, 1874,  did 
not  have  the  effect  to  validate  tax  sales  void 
under  the  law  as  it  existed  when  the  sales 
were  made,  for  the  reason  that  property  can- 
not be  taken  "without  due  process  of  law." 
(Harper  v.  Rowe,  63  Cal.  238.) 

Cited  64  Cal.  622;  IS  Or.  262. 

{.  Title  and  Rights  of  Purchaser. 
A.  Caveat  Emptor. 

742.  The  doctrine  of  caveat  emptor,  as  ap* 
plied  to  purchasers  at  tax  sales,  has  no  appli- 
cation to  cases  where  the  attempted  sale  for 
taxes  is  absolutely  void  by  reason  of  the  taxes 
having  been  previously  paid.  (Hayes  t> 
County  of  Los  Angeles,  99  Oal.  74.) 

B.  Priority  oL 

743.  As  a  general  rule  a  sale  and  conveys 
ance  in  dne  form  for  taxes  extinguishes  all 
prior  liens,  whether  for  taxes  or  otherwise. 
(Dougherty  V.  Henarie,  47  Oal.  9.) 
C!ited60Cal.l6. 

744.  Where  an  action  has  been  commenced 
in  dne  time  to  enforce  the  collection  of  a  street 
assessment  in  San  Francisco,  and  a  third 
party  subsequently  procured  a  tax  deed  to  the 
premises,  held,  that  under  the  Revenue  Law, 
as  amended  in  1859,  the  deed  extinguished 
the  lien  for  the  street  assessment.  (Dough- 
erty V.  Henarie,  47  Cal.  9.) 

746.  Title  acquired  by  later  sale  for  taxes 
must  prevail  over  that  acquired  by  a  sale  for 
taxes  of  a  prior  year.  (Ohandler  v.  Dunn,  60 
Cal.  16.) 

746.  A  title  acquired  by  a  sheriffs  deed,  in 
pursuance  of  a  sale  for  a  delinquent  tax,  wiU 
prevail  over  a  title  acquired  by  a  similar  deed 
for  the  tax  of  the  previous  year,  even  if  the 
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sale  for  the  oldest  tax  wm  made  after  the  sale 

lor  the  latter  tax.  (Andereon  v.  Kider,  46  Cal. 

135.) 

Cited  50  Oal.  16. 

Tax  title  acquired  by  mortgagor  passes  to 
parchaser  at  forecloBure.    Bee  Mortgages,  803. 

Tax  title  to  school  land,  statute,  when  be- 
eins  to  run  in  favor  of.  See  Statute  of  Lim- 
itations, 57. 

0.  Irregularities,  How  Affect. 

747.  A  purchaser  of  property  at  a  tax  sale, 
which  is  invalid  by  reason  of  irregularity  in 
the  proceedings  for  the  levy  and  the  sale,  ac- 
quires no  rights  to  the  property  which  either 
a  court  of  law  or  equity  can  enforce.  (Green- 
wood T.  Adams,  80  Cal.  74.) 

748.  Defendant  cannot,  in  ejectment,  for 
the  purpose  of  defeating  title  acquired  by  a 
sheriff's  deed  executed  under  a  sale  made  on 
a  judgment  foreclosing  a  lien  for  taxes,  avail 
himself  of  defects  in  the  aasesBment-roll,  of 
which  the  purchaser  had  no  notice  when  he 
purchased,  and  which,  if  they  had  been  shown 
in  the  tax  suit,  would  have  defeated  a  recov- 
ery.    (Jones  V.  Gillis,  46  Oal.  641.) 

Oited  49  Oal.  99;  74  Gal.  16. 

749.  A  purchaser  of  land  at  a  tax  sale, 
made  under  a  judgment  enforcing  a  lien  for  a 
tax,  which  judgment  is  regular  on  its  face,  is 
not  affected  by  anv  matters  outside  the  judg- 
ment  of  which  ne  had  no  actual  notice. 
(Stokes  V.  Geddes.  46  Cal.  17.) 

Cited  60  Oal.  76. 

Purchaser,  how  affected  by  redtala  in  n- 
turn.    See  post,  XII,  6,  h. 

D.  Bents  and  Profits. 

760.  The  purchaser  at  sheriff's  sale  of  land 
sold  on  execution  issued  on  a  judgment  recov- 
ered for  taxes  is  not  entitled  to  receive  the 
rents  and  profits  during  the  period  allowed 
for  redemption.  (Mayo  ▼.  woods,  SI  Cal. 
269.) 

Enjoining  dispossession  of  real  owner  by 
holder  of  deed.    See  ante,  680. 

Writ  of  assistance  on  tax  sale.  See  As- 
sistance, 21,  22. 

£.  Purchaser,  or  One  Acquiring  Title  from 
Purchaser;  When  a  Truitee. 

761.  Where  the  owner  of  real  property 
about  to  be  sold  for  taxes  requests  another  to 
purchase  it,  and  furnishes  him  money  there- 
for, and  the  latter  buys  it  in  at  the  tax  sale  in 
his  own  name,  he  becomes  a  resulting  trustee 
for  the  owner,  altboi^h  he  made  no  express 
promise  to  purchase  it  for  the  latter.  (OOon- 
nor  V.  Irvine.  74  Oal.  436.) 

762.  8.,  having  been  furnished  with  monev 
by  J.  to  pay  tne  taxes  on  J's  homesteaa, 
failed  to  do  so,  and,  in  consequence,  the  land 
was  sold  for  taxes  to  another,  who  afterward, 
by  the  procurement  of  8.,  and  for  his  benefit, 
assigned  the  certificate  to  M ;  and  M.,  hav- 
ing received  the  tax  deed,  conveyed  the  land 
for  the  benefit  of  S.,  and,  by  his  direction,  to 
8'b  wife.  Afterward,  S.,  holding  a  power  of 
attorney  from  J.  to  sell  and  convey  the  lot, 
executed  a  deed  of  conveyance  of  it  in  fee  to 
M.,  in  the  name  of  J.,  but  without  considera- 
tion, and  for  bis  own  benefit.    Held,  in  an 


action  by  the  wife  of  S.  against  the  wife  of  J. 
and  her  tenant,  that  both  deeds  were  fraud- 
ulent and  void,  and  that  the  plaintiff  derived 
no  title  under  them.  (Shay  v.  HcMamara, 
64  CU.  169.) 

Breach  of  agreement  to  buy  at  tax  sale  tat 
plaintiff.    See  Damages,  95. 

P.  Pleading  Tax  Title. 

768.  Whenever  a  tax  title  is  specially  set 
forth  in  a  pleading  it  is  necessary  that  every 
fact  should  be  averred  which  is  requisite  to 
show  that  each  of  the  statutory  provisions  has 
been  complied  with.  This  necessity  is  not 
obviated  by  the  provisions  making  the  tax 
deed  proof  of  certain  facte.  (BusselTy.  Mann, 
22  Oal.  ISl.) 
(3ited86  Cal.  449;  7  Nev.  172. 

764.  In  pleading  a  tax  title  it  is  necessary 
to  aver  those  facts  which,  by  sections  18  and 
22  of  the  Revenue  Act  of  1857.  are  required  to 
be  stated  in  the  tax  deed.  (Russell  v.  Mann, 
22  Cal.  181.) 

756.  A  pleading,  setting  np  a  tax  title,  must 
aver,  distinctly  for  what  year  the  tax  was  as> 
sessed,  and,  failing  to  d.o  so,  is  demurrable. 
(Russell  V.  Mann,  22  Cal.  181.) 

756.  It  will  not  be  inferred  that  a  tax  was 
levied  for  a  certain  vear  from  an  averment 
that  in  that  year  the  assessor  entered  the 
levy  on  the  assessment-roll.  (Bnssell  t. 
Mann,  22  Oal.  131.) 

757.  Whether,  under  the  provisions  of  the 
Bevenne  Act  of  1867,  it  would  be  sufficient,  in 
pleading  a  tax  title,  to  state  that  the  property 
"was  assessed,"  without  stating  the  acts  done 
to  constitute  the  assessment,  or  the  officer  by 
whom  or  time  of  year  when  done,  query? 
(Bussell  T.  Mann,  22  Cal.  131.) 

g.  Oertiflcatee  of  Sale. 

768.  When  a  certificate  of  tax  sale  and  tax 
deed  conform  substantially  to  the  require- 
ments of  the  Political  Code  it  is  error  to  re- 
fuse to  adroit  the  deed  in  evidence  in  an 
action  to  quiet  title  founded  thereupon.  (Do- 
land  V.  Mooney,  79  OaL  137.) 

769.  The  tax  certificate  and  deed  are  not 
required  to  recite  the  name  of  the  owner  of 
the  property,  but  only  that  of  the  person  as- 
sessed ;  and,  it  must  be  presumed,  m  the  ab- 
sence  of  proof  to  the  contrary,  that  the  person 
assessed  was  known  to  the  assessor  to  oe  the 
owner.    (Hewes  v.  McLellan,  80  Oal.  393.) 

760.  It  is  not  ground  of  objection  to  a  cei^ 
tificate  of  tax  sale  and  a  tax  deed  thereunder 
that  the  certificate  recites  that  the  bidder 
"offered  to  take  the  least  quantity  of  said 
property,  or  the  smallest  portion  oi  interest 
therein,"  when  the  certificate  and  deed  both 
show  by  the  description  of  the  premises  sold 
that  quantity  was  offered  and  only  quantity 
was  sold.    (Doland  v.  Mooney,  79  Oaf.  137.) 

761.  A  recital  in  the  certificate  of  tax  sale 
and  tax  deed  of  the  nonpayment  of  the  costs 
of  publication  will  not  vitiate  the  sale  or  deed, 
if  It  does  not  appear  that  the  amount  for 
which  the  property  was  actually  sold  included 
any  thing  for  costs  of  publication.  (Doland 
V.  Mooney,  79  Cal.  137.) 

762.  The  filing  for  record  of  a  certificate  of 
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tax  sale  beine  a  public  dnty  of  the  recorder 
for  which  no  Tees  are  provided,  the  preflenta- 
tion  of  such  certificate  by  the  tax-collector  to 
the  recorder  for  filing  is  a  sufficient  filing,  BO 
far  as  affects  the  rights  of  the  purchaser,  al- 
though tiie  recorder  doee  not  mark  it  filed, 
because  of  the  nonpayment  of  fees  demanded 
by  him.    (Rollins  v.  Wright,  «3  Cal.  895.) 

763.  Sheriff's  certificate  of  sale  made  under 
a  sale  for  the  tax  will  not  be  set  aside  in 
equity  at  the  suit  of  the  owner  for  irregulari- 
ties in  levying  and  assessing  the  tax.  (stokea 
V.  Geddes,  46  Oal.  17.) 

764.  The  allegation  in  the  complaint  as  to 
the  tax  sale  is  that  the  property  "was  duly 
sold  to  satisfy  the  aforesaid  taxes,  at  public 
auction,  by  the  tax-collector  of  the  said  county 
of  £1  Dorado,  to  A.  Mierson,  to  whom  a  cer- 
tificate of  said  sale  was  delivered  by  said  tax- 
collector."  There  is  no  allegation  that  either 
of  the  steps  referred  to  by  sections  3766,  3767, 
or  3768  of  the  Political  Code  had  been  taken. 
Section  3776  declares  that  the  certificate  of 
the  sale  shall  state  certain  matters.  There  is 
no  allegation  that  the  certificate  stated  either 
of  those  matters.  The  allegation  in  the  com- 
plaint is  that  "a  certificate  of  said  sale  was 
delivered."  Held,  the  certificate  of  tax  sale  is 
not  evidence  of  any  matters  not  therein  re- 
cited, nor  of  any  matter  necessarily  precedins 
its  valid  existence.  (Hall  v.  Theisen,  61  Oal. 
624.) 

Canceling  certificate  of  tax  sale.  See  Quiet- 
ing Title,  65. 

h.  Return  of  Sale. 

765.  It  ia  the  general  rule  that  a  grantee 
under  a  tax  deed  valid  on  its  face  is  not  af- 
fected in  any  of  his  rights  by  recitals  in  the 
sheriffs  return  of  the  tax  sale  contradicting 
the  recitals  in  the  deed.  (Hewell  t.  Lane,  63 
Cal.  218.) 

766.  A  sheriff  may  voluntarily  correct  his 
return  of  a  tax  sale  after  the  return  has  been 
filed,  but  he  cannot  be  compelled  by  the  court 
to  correct  the  return  against  hia  will.  (Hew- 
eU  V.  Lane,  63  Cal.  213.) 

Cited  76  Cal.  346. 

Confiict  between  recitals  in  deed  and  retom. 
See  post,  XIII,  4. 

L  Redemption. 

787.  Right  of  redemption  comee  entirely 
from  statute,  and  is  subject  to  all  the  limita- 
tions and  conditions  imposed  by  the  statute. 
(Quinn  t.  Kenney,  47  Cal.  147.) 

768.  A  person  claiming  the  right  to  redeem 
land  from  a  tax  sale,  under  an  alleged  mort- 
gage lien  which  was  absolutely  extinguished 
by  the  lapse  of  time  before  the  tax  sale  was 
made,  is  not  such  a  party  in  interest  as  is  en- 
titled to  redeem  the  land  under  section  3780 
of  the  Political  Code.  (Hughes  v.  Cannedv, 
92  Cal.  382.) 

769.  Where  real  property  was  sold  for  taxes, 
and  the  time  for  redemption  had  expired  prior 
to  the  amendment  in  1886  of  section  3786  of 
the  Political  Code,  requiring  notice  of  redemp- 
tion to  be  ^iven,  no  such  notice  was  necessary 
to  the  validity  of  a  tax  deed.  (Uaaren  v. 
High,  97  Cal.  446.) 

770.  A  notice  to  redeem  from  a  tax  sale,  pre- 


liminary to  a  demand  for  a  deed,  poreaant  to 
section  3786  of  the  Political  Code,  most  state 
the  amount  then  due,  and,  if  the  amount 
therein  stated  is  in  excess  of  the  amount  then 
actually  due,  the  time  for  redemption  does  not 
expire,  and  the  tax  deed  given  thereunder 
conveys  no  title.    (Reed  v.  Lyon,  96  Cal.  601 .) 

771.  The  sufficiency  of  a  notice  to  redeem, 
under  section  3786  of  the  Political  Code,  whicii 
was  offered  in  evidence  by  the  respondent, 
and  excluded  by  the  trial  court  as  insufficient, 
will  not  be  inquired  into  upon  an  appeal  by 
the  opposite  party,  as  the  appeal  does  not 
bring  the  excluded  evidence  before  the  appel- 
late court.  (Landegran  v.  Peppin,  86  Cal. 
122.) 

772.  Under  section  12  of  the  Code  of  Civil 
Procedure,  providing  that  in  the  computation 
of  time  in  which  an  act  provided  by  law  is  to 
be  done,  the  first  day  is  excluded  and  the  last 
included,  a  tax  deed  showing  that  the  notice 
to  redeem  was  served  on  the  twenty-fifth  day 
of  July,  1888,  and  fixing  August  23,  1888,  aa 
the  time  when  the  puruiaser  would  apply  to 
the  tax-collector  for  a  deed,  is  invalid  as  gir- 
ii^  only  twenty-nine  days'  notice  previoos  to 
tiie  expiration  of  the  time  of  redemption,  in- 
stead of  the  thirty  days  required  by  section 
3786  of  the  Political  Code.  (Landregan  v. 
Peppin,  86  Oal.  122.) 

773.  A  tax  deed  to  land  conveys  no  title, 
where  it  affirmatively  appears  therefrom  that 
the  notice  from  the  purchaser  to  the  owner 
required  by  section  3786  of  the  Political  Code 
(as  amended  March  12,  1886)  notified  the 
owner  that  the  land  had  been  sold  for  a  smaller 
amount  of  money  than  it  actually  was  sold 
for.  (Landregan  v.  Peppin,  86  Cat  1^) 
Cited  92  Cal.  387. 

774.  One  who  is  the  owner  in  fee  and  in  tiie 
possession  of  the  lots  sold  for  taxes  letaim 
the  right  of  redemption  indefinitely,  until  a 
notice  is  given  and  a  deed  applied  for  in  ac- 
cordance with  the  provisions  of  section  37% 
of  the  Political  Code.  (Hashes  ▼.  Oannedy, 
92  Oal.  882.) 

776.  The  act  of  1986,  requiring  the  purchaser 
at  a  tax  sale  to  give  to  the  owner  thirty  days' 
notice  of  the  application  for  a  deed ,  and  extend- 
ing the  time  for  redemption  until  such  notice 
is  given,  is  constitutional,  and  applies  to  all 
applications  for  deeds  made  after  the  act  took 
effect.  (Oullahan  v.  Sweeney,  79  Oal.  6S7.) 
Cited  92  Cal.  387;  93  CaU  399;  distinguished 

95  Cal.  200. 

776.  The  statutory  notice  limits  the  period 
of  redemption,  and,  until  the  prescribed  not.oe 
is  given,  the  ledemptioner  is  not  called  upon 
to  redeem,  and  may  insist  upon  a  strict  con- 
struction of  the  statute.  Although  a  substan- 
tial, rather  than  a  literal,  conformity  to  the 
statute  may  possibly  be  considered  sufficient, 
its  express  requirements  cannot  be  avoided 
on  the  ground  that  they  serve  no  useful  pur- 
pose.   (Reed  t.  Lyon,  96  Cal.  501.) 

777.  The  fee  of  three  dollars  allowed  for 
service  and  proof  of  service  of  the  notice  to 
redeem  is  no  part  of  the  sum  due  at  the  date 
of  the  notice,  and  no  part  of  such  fee  can  be 
included  in  the  notice  of  the  sum  due.  (Reed 
V.  Lyon,  96  Cal.  601.) 
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778.  If  a  pnrchaser  of  land  at  a  Bale  made 
by  a  sheriff  for  delinquent  taxes  does  not  pay 
the  price  bid  until  five  months  after  the  sale, 
and  then  receives  a  sheriff's  deed  at  the  ex- 
piration of  six  months  from  the  time  of  sale, 
although  the  sheriff's  deed  conveys  the  legal 
title,  yet  a  court  of  equity  will  recogniie  the 
right  of  the  owner  to  redeem  at  any  time 
within  six  months  from  the  day  the  purchase 
money  was  paid,  and  will  compel  the  sheriff's 
nantee  to  convey  the  legal  title.  (Maina  v. 
Elliott,  61  Cal.  8.) 

779.  In  an  action  to  recover  poesesrion  of 
land,  where  the  defendant  claimed  title  under 
a  tax  deed,  a  finding  by  the  court  that  the 
property  was  sold  by  the  tax-collector  to  the 
defendant  in  the  proceedings  for  the  collection 
of  delinquent  taxes  for  the  year  1883,  and  that 
s  deed  was  executed  therefor  on  July  7,  1885, 
sufficiently  shows  by  unavoidable  inference 
that  the  sale  could  not  have  been  la  er  than 
March,  1884,  and  that  the  year  allowed  for 
redemption  after  the  sale  had  expired  before 
the  execution  of  the  tax  deed,  and  before  the 
taking  effect  of  the  amendment  to  the  Politi- 
cal Code  requiring  notice  of  redemption. 
(Haaren  v.  High,  97  CaL  445.) 

780.  To  extend  the  time  for  redemption  is 
to  alter  the  substance  of  the  contract,  and  a 
fortiori  would  a  law  giving  a  right  to  redeem, 
when,  bv  the  law  under  which  the  purchase 
was  made,  the  right  to  the  deed  has  become 
absolute.    (Rollins  t.  Wright,  93  Oal.  895.) 

781.  A  person  redeeming  from  a  tax  sale 
made  by  the  collector  of  taxes,  under  a  judg- 
ment recovered  for  the  tax,  must  pay  the 
whole  amount  of  the  judgment,  even  if  he 
own  only  an  undivided  interest  in  the  land ; 
but  the  payment  does  not  redeem  any  land 
other  than  that  which  the  redemptioner 
owned  at  the  time  of  the  tax  sale.  (Quinn  t. 
Kenney,  47  Oal.  147.) 

782.  If  the  land  is  sold  in  separate  parcels 
by  the  officer  a  redemption  of  distinct  parcels 
can  only  be  made  by  paying  the  whole  sum 
bid  on  any  distinct  piece  sold  separately. 
(People  ex  rel.  Presburg  v.  McEwen,  23  Cal. 
64.) 

783.  After  a  sale  of  lands  under  a  judgment 
recovered  for  taxes  a  redemption  cannot  be 
made  by  paying  a  portion  of  the  bid  equal  to 
the  interest  of  the  redemption  in  the  parcel 
sold.  (People  ex  reL  Presburg  y.  McEwen,  23 
Cal.  64.) 

Cited  6  Or.  S40. 

784.  SecUon  8779  of  the  Political  Code,  re- 
quiring the  purchaser  at  a  tax  sale  to  recon- 
vey  upon  "  payment  of  the  purchase  money 
and  nfty  per  cent  added  thereon,"  does  not 
apply  to  a  void  sale.  (Harper  v.  Bowe,  63 
CSil.  233.) 

Cited  86  Oal.  139. 

785.  Where  lands  are  assessed  to  several 
persons  jointly  by  the  Revenue  Law  of  1860, 
the  owner  of  an  undivided  portion  may  pay 
his  proportion  of  the  tax,  and  thus  release 
his  portion  of  the  land  from  the  lien  of  the 
tax ;  but  unless  he  makes  this  payment  be- 
fore a  sale  is  made  of  the  land  under  a  judg- 
ment recovered  for  the  tax  tliis  right  is  gone, 
and  a  redemption  can  onl^  be  effected  by 
a  payment  of  the  entire  judgment  and  all 


charges.    (People  ex  reL  Presburg  v.  Mo- 
Ewen,  23  Cal.  54.) 
Cited  23  Cal.  696. 

786.  Where  an  entire  tract  of  land  has  been 
sold  on  a  judgment  recovered  against  the  same 
or  the  owner  thereof  for  taxes  the  owner  of 
an  undivided  interest  in  the  land  cannot  re- 
deem his  undivided  portion  from  the  sale  by 
a  payment  of  his  proportion  of  the  judgment 
and  costs.  (Mayo  y.  Marshall,  23  Cal.  594.) 
Cited  6  Or.  840. 

787.  If  sufficient  monev  is  paid  to  the 
county  treasurer  to  redeem  land  sold  for  taxes, 
and  the  payment  is  made  for  the  purpose  of 
effecting  a  redemption,  and  a  receipt  is  U^en, 
the  redemption  is  effected,  even  if  the  receipt 
is  not  filed  with  the  recorder,  and  recorded 
by  him.    (Cooper  v.  Shepardson,  61  Oal.  298.) 

788.  If  land  sold  for  taxes  is  redeemed  the 
redemption  has  the  effect  of  defeating  a  deed 
afterward  given  to  the  purchaser.  ((x)oper  v. 
Shepardson,  61  Cal.  298.) 

789.  A  deed  of  land  under  a  tax  sale  is  only 
prima  facie  evidence  that  no  redemption  had 
been  effected ;  and  the  party  who  makes  the 
redemption  may,  in  ejectment  on  the  title  ac- 
quired by  the  deed,  prove  that  a  redemption 
was  effected.    (Cooper  v.  Shepardson,  61  CaL 


790.  In  an  action  bv  a  minor  to  redeem 
from  a  tax  sale,  brought  after  the  deed  has 
been  executed  by  the  tax-collector,  the  proper 
decree,  if  the  purchaser  at  the  tax  sale  hM  not 
conveyed  or  encumbered  the  property,  is,  that 
he  convey  the  same  to  the  plaintiff,  and,  if 
such  purchaser  bring  into  court  and  tender 
to  the  plaintiff  such  deed,  the  court  may  de- 
cree that  the  plaintiff  accept  it,  and  recover 
costs.  (Quinn  v.  Kenney,  47  Cal.  147.) 
Cited  55  Cal.  541,  642. 

791.  In  an  action  to  redeem  from  a  tax  sale, 
where  the  purchaser  at  the  sale  and  several 
others  are  made  defendants,  with  an  allMa- 
tion  that  such  purchaser  has  conveyed  bis 
interest  in  the  certificate  to  the  other  defend- 
ants, a  finding  b}[  the  court  that  the  purchaser 
at  the  tax  sale  still  retains  the  property,  and 
has  not  encumbered  it,  estops  the  other  de- 
fendants in  any  future  litigation.  (Quinn  v. 
Kenney,  47  Oal.  147.) 

Xm.  Deeds. 

/.  Lam  Mat  b»  SMci/y  Complied  WHh;  fimump- 

tiont;  Repeal  of  Statute. 

792.  B^  the  doctrine  of  the  common  law  a 
party  claiming  under  a  tax  deed  must  show 
that  all  the  requirements  of  the  law,  from 
the  first  to  the  last,  have  been  complied  with. 
Though  the  statute  has  altered  the  rule,  and 
made  the  deed  prima  facie  evidence  of  the 
conveyance  of  all  the  title  of  the  delinquent, 
it  does  not  dispense  with  the  necessity  of  the 
officer  reciting  in  the  deed  the  authority  under 
which  he  acted.  The  deed  has  no  validity  as 
an  independent  conveyance.  It  depends  upon 
the  statute,  and  if,  by  any  of  ita  recitals,  it 
appears  that  any  material  requisition  of  the 
law  has  been  omitted,  the  deed  is  void.  (Fer- 
ris V.  Coover,  Ferris  v.  Chapman,  10  CaL  589; 
cited  13  Oal.  619,  14  OaL  133,  28  Cal.  112, 
Lachman  v.  Clark,  14  Cal.  131.) 
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798.  The  fact  that  a  tax  deed  is  prima  facie 
evidence  of  certain  facta  makes  it  none  the 
lees  obligatory  to  comply  strictly  with  the 
law.  The  deed  simply  shifts  the  burden  of 
proof,    (Kelsey  v.  Abbott,  13  Oal.  609.) 

794.  To  sustain  a  title  by  virtue  of  a  tax- 
collector's  deed  it  has,  by 'the  best  authori- 
ties, been  held,  that  everv  prerequisite  to  the 
exercise  of  the  power  of  sale  by  the  ofiBcer 
must  be  shown  to  have  been  accomplished. 
(Morris  v.  Russell,  6  Cal.  249.) 

796.  If,  from  lapse  of  time  since  the  execu- 
tion of  a  tax  deed  and  possession  by  the 
purchaser  under  it,  presumptions  could  be 
indulged  in  support  of  any  of  the  preliminary 
acts  essential  to  the  exercise  of  the  power  of 
sale,  they  could  only  be  in  favor  of  the  acts 
between  the  assessment  and  the  execution  of 
the  deed,  and  not  of  the  assessment  itself, 
which  wa»  the  foundation  of  all  subsequent 
proceedings.    (Keane  v*  Cannovan,  21  Oal. 

796.  The  tax-collector's  deed,  to  be  evidence 
of  title,  must  be  made  in  pursuance  of  a  law 
giving  it  that  effect;  and  where  lands  were 
sold  for  taxes  assessed  under  the  act  of  1854, 
and  the  deed  was  not  made  until  after  the 
jiassage  of  the  act  of  1857,  repealing  the  act 
of  1854 — assuming  that  it  does  so  repeal — the 
deed  is  not  evidence  of  title.  (Burr  v.  Hunt, 
18  Cal.  303.) 

Strict  compliance  with  statute.  See  post, 
80L 

2.  Br  Whom  Executed. 

797.  It  is  not  necessary,  before  introducing 
a  tax  deed  in  evidence,  to  prove  that  the  per- 
son by  whom  it  was  executed  held  the  office 
of  tax-collector  at  the  time  when  the  sale  was 
maue.    (Wetherbee  v.  Dunn,  32  Cal.  106.) 

79?.  A  tax  deed  executed  by  a  sheriff  as 
tax-collector  by  his  nndersheriff  is  not  ad- 
missible in  evidence,  and  vests  no  title  in  the 
grantee.    (Lathrop  v.  Brittain,  30  Oal.  680.) 

Compelling  sheriff  to  execute  tax  deed.  See 
Mandamus,  II,  12,  j. 

8,  notice  of  Application  for  Deed. 

799.  A  notice  posted  on  the  premises,  by  a 
purchaser  at  a  tax  sale,  of  an  application  for 
a  deed,  which  fails  to  state  that  the  property 
had  been  sold  for  delinquent  taxes,  or  to  give 
the  date  of  the  sale,  or  the  amount  for  which 
the  property  was  sold,  as  required  by  section 
3785  of  the  Political  Code,  is  fatally  defective ; 
and  »  deed  issued  to  such  purchaser  by  the 
tax-collector  under  such  notice  is  issued  with- 
out  authority,  and  is  null  and  void.  (Hughes 
V.  Cannedy,  92  Cal.  382.) 

800.  Section  3785  of  the  Political  Code  as 
amended  in  March,  1885,  providing  that  notice 
must  be  given  by  a  purchaser  of  real  propertv 
at  a  tax  sale  of  his  application  for  a  deea, 
does  not  apply  to  a  purch^r  whose  right  to 
a  deed  had  become  absolute  by  expiration  of 
the  time  for  redemption  before  the  taking 
effect  of  the  amendment,  no  such  notice  hav- 
ing been  required  prior  thereto.  (Rollins  T. 
"Wright,  93  Cal.  396.) 

Cited  97  Cal.  446,  447. 

Kotice  to  owner  to  redeem.  See  ante,  XII. 
6,  L 


4,  Form  of  and  HeeHalt  in. 

801.  Where  statute  prescribes  particular 
form  of  tax  deed,  the  form  becomes  sub- 
stance, and  must  be  strictlv  pursued,  or  the 
deed  will  be  void.  (Hubbell  v.  Campbell,  66 
Cal.  627.  cited  64  OaL  466;  Grimm  v.  O'Con- 
nell,  64  Oal.  622.) 

Cited  56  OaL 632;  64(3al.466,  612;  «7<3al.67< 
Form  oL    See  ante,  XTI,  6,  g. 

802.  It  ynm  not  necessary,  under  the  Rev- 
enue Act  of  1854,  to  recite  in  a  tax  deed  the 
various  acts  showing  a  compliance  on  the 
part  of  the  revenue  officers  with  the  several 
conditions  of  the  statute.  These  acts,  if  in- 
serted in  the  deed,  are  prima  fade  evidence; 
but,  if  not  inserted,  may  be  proved  «JiniwlA, 
(Moea  V.  Shear,  26  Clal.  38.) 

Cited  90  Cal.  466. 

803.  It  is  not  necessary  that  a  deed  for  taxes 
recite  each  act  of  the  officers  in  makii^  the 
assessment  and  levying  the  tax,  etc.,  but  a 
general  recitation  of  the  conclusions  resulting 
from  thoee  acts  is  sufficient.  (O'Grady  v. 
Barnhisel,  23  Cal.  287.) 

804.  It  is  not  necessary  in  the  recitals  in  a 
tax  deed,  given  for  land  sold  for  the  taxes  of 
1867-68,  to  state  in  what  manner  the  tax  had 
been  levied  or  the  rate  of  taxation,  nor  for 
what  amount  the  land  was  assessed  by  the  as- 
sessor, nor  that  a  certificate  of  sale  was  filed 
with  the  cotmty  recorder.  (Wetherbee  v. 
Dunn,  82  Oal.  106.) 

805.  A  tax  deed  which  omits  to  recite  the 
matters  recited  in  the  certificate  of  sale,  in- 
cluding a  statement  of  the  time  when  the 
purdiaser  will  be  entitled  to  a  deed,  is  vtnd. 
A  recital  in  the  deed  that  the  certificate  of 
■ale  contained  the  matters  required  by  law  is 
not  a  substantial  recital  of  the  matters  re- 
quired to  be  contained  in  the  certificate  of 
sale.    (Hughes  v.  Cannedy,  92  Cal.  882.) 

806.  The  omission  from  a  tax  deed  of  a  re- 
cital in  the  certificate  of  sale  as  to  the  time  at 
which  the  purchaser  would  be  entitled  to  a 
deed  is  fatal  to  its  validity.  (Anderson  v. 
Hancock,  64  OaL  466.) 

Cited  64  Cai.  612;  92  Cal.  386. 

807.  Under  the  provision  of  tiie  code, 
which  requires  the  deed  to  contain  the  re- 
citals contained  in  the  certificate  of  sale,  it  is 
sofflcient  that  the  deed  recites  the  fact  that 
the  time  when  the  purchaser  will  be  entitled 
to  a  deed  was  contamed  in  the  certificate  of 
sale  without  an  independent  recital  thereof  aa 
a  fact.    (Hewes  ▼.  licLellan,  80  Oal.  393.) 

806.  A  recital  in  the  tax  deed  that  the  date 
of  service  of  the  notice  of  redemption  was  the 
twenty-fifth  day  of  July,  1888,  and  that  the 
time  specified  therein  for  the  redemption  of 
the  land  sold  for  taxes,  and  when  the  pur- 
chaser would  apply  for  his  tax  deed,  was  the 
twenty-third  day  of  August,  1888,  will  oontnd 
the  recital  that  the  thirty  days'  notice  was 
piven  as  required  by  section  3785  of  the  Polit- 
ical Code.  (Landregan  v.  Feppin,  86  OaL 
122.) 
Cited  96  C!al.  380. 

809.  Recitals  in  a  tax  deed  contrary  to  those 
in  the  return  of  sale  cannot  be  regarded,  and 
invalidate  the  deed.  (Reynold*  ▼.  Iiincioln, 
71  OaL  183.) 
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810.  A  tax  deed  ia  not  mbject  to  obiection 
ItecaiiBe  it  recitee  that  fifty  oente  was  charged 
for  the  certificate  of  sale,  instead  of  for  the 
duplicate  certificate,  as  allowed  by  statute. 
The  recital  showing  but  one  charge  of  fifty 
cents,  the  error  in  the  recital  is  wholly  imma- 
terial.   (Hewes  v.  McLellan,  80  Cal.  893.) 

Recitals  in.  See  ante,  XII,  5,  g;  post, 
XIII,  6. 

Recitals  is,  when  snrpltisage.  See  ante, 
787. 

5.  Deteription  in. 

811.  The  description  of  property  in  tax  deed 
must  be  certain  of  itself,  and  not  such  as  to 
require  evidence  aliunde  to  make  it  certain. 
(Keane  v.  Cannovan,  21  Cal.  291.) 

Cited  38  Cal.  224 ;  66  Cal.  288. 

812.  A  tax  deed  in  which  the  property  Is 
described  as  follows :  "A  lot  on  Dupont  street, 
one  hundred  and  thirty-seven  feet  and  six 
inches  from  the  northwest  comer  of  Wash- 
ington street,  with  the  improvements  thereon 
12x100,"  is  void  for  uncertainty  of  the  de- 
Dcription.    (Keane  v.  Cannovan,  21  Cal.  291.) 

81S.  A  tax  deed  which  describes  the  prop- 
erty conveyed  as  "  Block  No.  26.  less  a  lot 
belonging  to  Bryant,  70  by  137>|^,  in  the  south- 
easterly comer,"  Is  not  void  on  the  ground 
that  the  description  of  the  premises  is  insuffi- 
cient, nor  because  it  was  assessed  by  that 
description.  (Wether bee  v.  Dunn,  82  Cal. 
106.) 

814.  If  the  description  of  the  land  assessed 
is  definite  and  accurate  in  the  assessment, 
and  is  inserted  in  the  tax  deed,  and  the  pur- 
chaser at  the  sale  buys  a  portion  of  it  for  the 
taxes  and  costs,  such  description  in  the  tax 
deed  of  the  portion  sold  as  will  enable  its 
boundaries  to  be  determined  by  extrinsic  evi- 
dence, applying  the  description  in  the  deed 
to  the  land,  is  sufficient.  (Brunn  v.  Murphy, 
29  Cal.  826.) 

CSted  32  CaL  107. 

815.  In  an  action  to  quiet  title  the  plaintiS 
offered  in  evidence  a  deed  made  to  him  by  the 
tax-collector  of  the  county  in  which  the  de- 
scription of  the  land  was  as  follows :  "  Situate, 
lying,  and  being  within  the  county  of  San 
Bernardino  and  described  thus:  An  undi- 
vided one-half  interest  in  and  to  that  certain 
piece,  parcel,  or  tract  of  land  containing  one 
thousand  two  hundred  and  eighty  acres,  situ- 
ated in  Bancho  Muscupiabe,  known  as  the 
Sylvester  Bryant  tract,  bounded  and  particu- 
larly described  as  follows :  Bounded  north  by 
the  base  of  mountains,  or  north  boundary  of 
said  Kancho  Muscupiabe ;  east  by  range  line 
between  township  No.  one  north  and  ranges 
three  and  four  west,  S.  B.  M. ;  on  the  south 
by  that  part  of  San  Bernardino  Kancho 
owned  by  Holmes  &  Golding ;  on  the  west  by 
lands  owned  by  Severence  Brothers,  the  said 
one-half  interest  containing  six  hundred  and 
forty  acres,  more  or  less,  with  improvements 
on  the  same,  was  by  said  Wm.  Davies."  The 
deed  was  objected  to  on  the  grounds  (among 
others)  that  description  of  the  land  was  in- 
sufficient, and  that  certain  alleged  erasures 
had  not  been  accounted  for.  The  court  ex- 
cluded the  deed,  but  afterwards  granted  a  new 
trial.  Held,  the  description  is  sufficient.  It 
does  not  appear  l^  the  record  that  there  were 


any  erasures  in  the  deed.    (Anderson  ▼.  Hsn« 
cock,  61  CaL  88.) 
False  call  in,  efiect  on.    See  ante,  278. 

9.  El/tet  wuf  Conelutiventat  of;   Dtmt  M  EtI- 
dtiiet. 

818.  The  forty-fifth  section  of  the  Revenue 
Act  of  1881,  relating  to  the  effect  of  a  deed  of 
land  sold  for  taxes,  has  not  been  repealed. 
(Mayo  T.  Haynle,  50  CaL  70.) 

817.  A  judgment  in  an  action  in  rem  to  en- 
force a  lien  on  land  for  a  tax  cannot  be  held 
to  enlarge  the  operation  of  the  deed  given  by 
a  sberifi  under  a  sale  on  the  judgment,  be- 
yond the  limitations  of  the  statute  by  force 
of  which  the  judgment  was  rendered.  (Mayo 
T.  Haynie,  60  CaL  70.) 

818.  The  sheriCTa  deed  executed  under  a 
judicial  sale  for  taxes  is  not  prima  facie  or 
conclusive  evidence  of  his  power  to  sell ;  but 
his  power  to  sell,  to  recite  a  sale  in  his  deed, 
and  to  make  the  deed,  must  be  proved  by  the 
judgment  and  execution.  (People  v.  Doe,  31 
C!al.  220.) 

Cited  76  CaL  178;  4  Nev.  152. 

819.  The  provision  of  section  3787  of  the 
Political  Code  that  a  tax  deed  shall  be  "  con- 
clusive evidence  of  the  regularity  of  all  other 
proceeding"  refers  to  the  acts  and  proceedings 
required  to  be  done  and  had  at  the  hands  of 
the  public  officials  intrusted  with  the  various 
steps  leading  up  to  the  execution  of  the  tax 
deed,  and  not  to  the  acts  required  to  be  done 
by  the  applicant  for  the  deed,  under  the  stat- 
ute subsequently  enacted,  m  reference  to 
serving  notice  upon  the  owner  thirty  days 
previous  to  the  expiration  of  the  time  for 
redemption,  or  thirty  days  before  he  applies 
for  a  deed ;  and,  in  the  aosence  of  the  proof 
of  such  notice,  the  tax  deed  is  no  evidence 
of  title.  (Miller  v.  Miller,  96  Cal.  376.) 
Cited  96  CaL  604. 

820.  Section  3786  of  the  Political  Code,  mak- 
ing the  recital  of  the  matters  required  to  be 
recited  in  tax  deeds  prima  facie  evidence  of 
their  truth,  and  section  3787  of  the  same 
code,  providing  that  as  to  all  other  matters 
the  deed  is  conclusive,  are  valid  and  effective, 
and  do  not  deprive  the  property  owners  of  any 
substantial  nghte  because  limiting  their  de- 
fense to  the  proof  of  such  matters  as  show 
that  they  do  not  justly  owe  the  tax,  and  not 
allowing  them  to  assail  the  regularity  of  pro- 
ceedings not  affecting  their  substantial  rights. 
(Rollins  y.  Wright,  93  Cal.  895.) 

Cited  96  Cal.  881. 

821.  The  conclusiveness  of  •  tax  deed  under 
section  3787  of  the  Political  Code,  as  to  the 
proceedings,  from  the  assessment  to  the  exe- 
cution of  the  deed,  other  than  those  men- 
tioned in  section  3786  of  the  same  code, 
relates  only  to  acte  and  proceedings  required 
to  be  done  and  had  at  the  hands  of  the  pub- 
lic officials  intrusted  with  the  various  steps 
leading  up  to  the  execution  of  a  tax  deed, 
and  not  to  acte  required  by  the  applicant  for 
the  deed,  in  respect  to  the  statutory  notice  of 
redemption.    (Beed  v.  Lyon,  96  CaL  601.) 

822.  A  tax  deed  is  conclusive  evidence  that 
proper  proof  was  made  of  publication  by  fil- 
ing with  the  clerk  and  recorder  of  the  county 
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the  affidavit  required  by  section  8769  of  the 
FoUtical  Code.    (Haaren  v.  High,  97  Oal.  445.) 

823.  The  recital  in  a  tax  deed  as  to  whom 
the  property  was  assessed  is  conclusive. 
Held,  accordingly,  that  a  deed  which  recited 
that  the  property  had  been  assessed  to  "  un- 
known owners,  and  to  all  owners  and  claim- 
ants known  and  unknown,"  was  void.  (Brady 
V.  Dowden,  69  Oal.  51.) 

Cited  64  Cal.  2 ;  78  Cal,  147  j  87  Cal.  602. 

824.  A  deed  of  land,  ezecnted  by  an  officer 
under  a  sale  made  on  a  judgment  enforcing  a 
lien  for  a  tax,  cannot  be  held  to  have  an 
effect  which  the  statute  under  which  the 
judgment  was  rendered  says  it  shall  not  have. 
Buch  deed  is  not,  therefore,  conclusive  evi- 
dence of  title  agamst  one  who  i>aid  the  tax 
and  was  not  a  party  to  the  jud^nenU  (Mayo 
V.  Haynie,  60  Oal.  70.) 

Cited  64  Cal.  524. 

826.  Onr  statute  makes  tax-collectors'  deeds 
prima  facie  evidence  of  title.    (Koiris  t.  Boa- 
•ell,  6  Cal.  249.) 
Distinguished  6  Gal.  821. 

826.  Section  90  of  the  Bevenne  Act  of  May 
15,  1864,  providing  that  a  tax  deed  should  be 
prima  facie  evidence  of  certain  things,  was 
expressly  repealed  by  section  66  of  the  Reve- 
nue Act  of  April  29, 1857,  and  the  mere  intro- 
duction of  a  tax  deed  acquired  under  the 
former  act,  without  other  evidence,  does  not 
make  out  a  prima  facie  title,  but  proof  of  the 
preliminary  steps  necessary  to  vest  the  power 
of  sale  is  essential.  (Emeric  v.  Alvarado, 
90  Cal.  444.) 

827.  Such  a  deed  is  prima  facie  evidence 
that  all  the  proceedings  in  relation  to  the  tax 
were  regular  and  in  accordance  with  law,  and 
the  burden  of  showing  that  any  irregularity 
occurred  is  thrown  upon  the  one  asserting  its 
invalidity.  (O'Orady  v.  Barnhisel,  23  Cal. 
287.) 

828.  A  deed  executed  by  a  collector  of  taxes 
for  property  sold  for  nonpayment  of  taxes, 
which  recites  generally  that  the  property  was 
duly  assessed,  and  that  the  taxes  were  levied 
upon  it  according  to  law,  is  prima  facie  evi- 
dence of  title  in  the  grantee,  and  is  entitled 
to  be  received  in  evidence  as  such  without  any 
further  proofs.  (O'Grady  v.  Barnhisel,  2S 
Cal.  287.J 

Cited  29  Cal.  827 ;  82  Oal.  107. 

829.  A  tax  deed  establishes  the  assessment 
prima  facie,  and  it  is  not  necessary  for  the 
grantee  to  show,  in  an  action  by  him  to  quiet 
title,  that  the  one  to  whom  the  propertv  was 
assessed  had  title  thereto,  but  the  burden  is 
on  the  defendant  to  estaDlish  the  contrary. 
(Rollins  V.  Wright,  98  Cal.  895.) 

Cited  96  Cal.  381. 

830.  The  statute  which  makes  a  tax  deed 
prima  facie  evidence  of  the  transfer  of  the 
title  of  the  delinquent  applies  only  to  deeds 
executed  upon  a  sale  for  taxes  levied  subse- 
quent to  its  passage.  A  tax  deed  executed 
previous  to  the  passage  of  the  statute  is  not 
admissible  as  evidence  of  title  without  proof 
that  all  the  requirements  of  the  law  authoriz- 
ing its  execution  had  been  complied  with. 
(Keane  v.  Cannovan,  21  Cal.  291.) 

Cited  26  Cal.  141 ;  38  Cal.  487,  488. 


831.  A  tax  deed  reciting  a  lawful  aaseflsment 
is  only  prima  facie  evidence  that  the  property 
was  assessed  as  required  by  law,  restmg  upon 
a  disputable  presumption  that  the  recital  con- 
forms to  the  certificate  of  sale ;  and,  where  the 
certificate  of  tax  sale  shows  an  unlawful  as- 
sessment, its  introduction  in  evidence  as  a 
foundat.on  for  the  admission  of  the  deed  not 
only  proves  that  the  property  was  not  lawfully 
assessed,  but  also  that  the  tax  deed,  not  con- 
forming to  the  recitals  of  the  certificate,  doea 
not  contain  the  recitals  required  by  law. 
(De  Frieze  v.  Quint,  94  Cal.  653.) 

Deed  m  prima  facie  evidence.  See  ante, 
802. 

Statute  making  deed  prima  facie  evidence 
does  not  dispense  with  strict  compliance.  See 
ante,  XIU,  1. 

832.  In  absence  of  statute  declaring  that  re- 
citals in  tax  deed  shall  convey  the  title  to  the 
land  therein  described,  and  shall  be  prima 
facie  evidence  of  title,  the  burden  is  cast  on 
the  party  claiming  under  the  deed  of  proving 
tiiat  the  recitals  are  true.  (Pierce  v.  Low,  61 
Gal.  680.) 

833.  When  the  complaint  in  ejectment  is 
general  in  its  terms,  and  makes  no  mention  at 
deeds,  and  the  answer  is  equally  general  in 
its  denials,  and  on  the  trial  plaintin  reliea  on. 
tax  deeds  to  recover,  the  defendant  has  a  right 
to  introduce  any  evidence  allowed  by  thestat- 
ute  to  show  the  invalidity  of  the  tax  deeda, 
or  the  title  acquired  under  them.  (Roberta  t. 
Chan  Tin  Pen,  23  Cal.  260.) 

Cited  70  Cal.  320. 

834.  If  the  plaintiff  relies  on  tax  deeds  to 
recover,  the  defendant  has  a  right  to  show 
that  the  land  assessed  to  him  included  a  tract 
in  which  he  had  no  right,  title,  interest,  or 
claim.  (Roberts  v.  Chan  Tin  Pen,  23  CaL 
260.) 

836.  The  prima  facie  evidence  of  title  fur- 
nished by  the  recitals  of  a  tax  deed  is  over> 
thrown  by  showing  that  the  assessment  was 
illegal.    (Bidlemanv.  Brooks,  28  Cal.  72.) 

Conflict  between  name  in  deed  and  certifi- 
cate.   See  post,  842. 

Tax  deed  as  evidence.    See  Evidence,  174. 

Deed  as  evidence  of  title.  See  Adverae 
Possession,  100,  et  seq. 

Title  by  grantor  under  tax  deed  poaeee  to 
grantee.    Sea  Deeds,  284. 

7.  Validity  of;  Caitc»ling;  Hiding  by  Proof. 

836.  A  tax  deed  depends  for  its  validity 
npon  a  lawful  assessment.  (Braly  v.  Seaman, 
30  Cal.  610.) 

837.  A  tax  deed  for  state  taxes  purporting  to 
have  been  levied  for  the  fiscal  year  1872-73, 
when,  under  the  decisions  of  the  supreme 
court,  there  was  no  valid  law  authorizing  a 
state  tax  to  be  levied  for  that  year,  would  be 
void  on  its  face,  so  far  as  it  related  to  the 
state  tax.  (Wills  v.  Austin,  63  CaL  162.) 
Cited  63  Oal.  285;  882;  64  Cal.  622. 

Tax  deed  is  void  without  assessment.  See 
ante,  V,  4. 

Deed  based  on  void  assessment  ia  void.  See 
ante,  28S,  et  seq. 

838.  If  tax  is  illegal  and  void,  sale  under  it 
is  a  nullity,  and  a  deed  of  property  sold  for 
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roch  tax  conveys  no  Utle.  (Low  v.  Lewis,  46 
OoL  649.) 

889.  A  finding  that  there  was  no  tax  assess- 
ment or  tax  levy  upon  certain  property  for  a 
particular  fiscal  year  is  not  a  finding  of  facts 
npon  which  the  appellate  court  can  determine 
the  validity  of  a  paper  purporting  to  be  a  tax 
deed.    (Emeric  v.  Alvarado,  64  Cal.  629.) 

840.  8nch  deed  is  not  void  because  the 
purchase  money  at  the  tax  sale  was  not  paid 
to  the  sherifi  until  some  time  after  the  sale, 
provided  the  sheriff  accepted  of  it.  (Ander- 
son  V.  Bider,  46  Cal.  136.) 

841.  If  a  sheriS  sells  land  on  a  judgment 
enforcing  the  lien  of  a  tax,  and  the  purchaser 
does  not  pay  the  price  bid  by  him  until  five 
months  after,  and  the  sherifi  then  gives  him  a 
certificate  of  sale  bearing  date  the  date  the  sale^ 
was  made,  and  at  the  end  of  six  months  from 
the  day  of  sale  gives  him  a  deed,  and  there  was 
no  stipulation  lor  a  credit  between  the  sheriff 
and  the  purchaser,  the  deed  is  not  void,  but 
passes  the  legal  title.  (Maina  v.  Elliott,  61 
Dal.  8.) 

842.  If  the  certificate  of  sale  of  property  for 
taxes  is  made  to  "  Michael  Dundon,"  and 
the  deed  nnder  the  certificate  is  made  to 
"  Patrick  Michael  Dundon,  Jr.,"  and  it  ap- 
pears in  proof  that  there  were  two  persons, 
Michael  and  Patrick  Michael,  and  there  is  no 
evidence  that  Patrick  Michael  acquired  the 
right  of  Michael  by  assignment,  the  deed  is 
not  admissible  in  evidence  without  proof  that 
the  two  names  are  for  the  same  person.  (Mc- 
Minn  v.  Whelan,  27  Oal.  800.) 

848.  A  tax  deed  which  is  void  on  its  &tce  does 
not  affect  the  title,  and  Its  registration  gives 
no  notice  to  any  person.  (Oglesby  v.  Hollis- 
ter,  76  Oal.  136.) 

'  844.  When  the  tax  is  valid,  but  the  sale  ir- 
regular, equity  will  not  cancel  the  tax  deed  at 
the  suit  of  the  owner  of  the  land,  without  a 
tender  of  the  taxes  to  the  purchaser.  (Hi- 
bemia  Savings  and  Loan  S(>ciety  v.  Ordway, 
88  Oal.  679.) 

846.  But  where  the  purchaser  of  the  tax 
title  has  made  the  purcnase  by  collusion  with 
the  owner,  with  the  view  of  defrauding  a 
mortgage  creditor  of  the  owner,  a  tender  of 
the  amount  of  the  taxes  is  not  necessary. 
(Bibemia  Savings  and  Loan  Society  v.  Ord- 
way, 88  Oal.  679.) 

Void  deed,  title  will  be  quieted  without  pay- 
ment.   See  Quieting  Title,  76. 

846.  A  void  tax  deed  cannot  be  made  valid 
by  proof  of  a  valid  assessment.  (Hearst  v. 
Egglestone,  66  Cal.  365.) 

Cited  61  Cal.  625;  68  CaL  691;  77  Oal  487 ;  78 
Cal.  147. 

847.  If  a  tax  deed  recites  a  void  assessment 
it  is  void,  and  it  cannot  be  shown  that  there 
was  in  fact  a  valid  assessment.  The  plaintiff 
must  recover,  if  at  all,  on  bis  tax  deed,  sup- 
ported by  evidence  of  the  regularity  of  the 
raior  proceedings,  if  the  same  are  attacked. 
He  cannot  recover  on  the  tax-roll  or  delinquent 
list.  (Grimm  v.  O'Oonnell,  54  Cal.  522.) 
Oited  65  Cal.  367;  63  Cal.  39;  68  Cal.  691;  77 

Cal.  487;  78  Cal.  147;  80  Cal.  76,  77;  89 
Oal.  61;  92  Cal.  386,  887;  97  Oal.  674;  dis- 
approved 78  Oal.  148. 


848.  A  tax  deed  which  recites  an  assess- 
ment of  the  land  to  a  certain  person  named, 
"  and  all  owners  and  claimants,"  is  void  upon 
its  face,  and  cannot  be  validated  by  proof  of 
a  regular  assessment.  Works  J.,  aissenting. 
(Pearson  v.  Creed,  78  Cal.  144.) 

849.  If  a  tax  deed  is  void  the  defendant 
cannot  rely  on  the  assessment  as  translative 
of  the  title.  (Wilson  v.  Atkinson,  68  Cal. 
690.) 

Evidence  of  invalidity  of  deed.    See  ante, 

xm,6. 

Uncertainty  in  description.  See  ante, 
XIII,  5. 

As  dependent  upon  form  of  deed  and  re- 
citals in.    See  ante,  XIII,  4. 

Defective  notice  of  application.  See  ante, 
XIU.  8. 

Validity  where  notice  to  redeem  is  defect- 
ive.   See  ante,  XII,  5,  i. 

Deed,  enjoining.    See  Injunctions,  11, 12. 

Tax  deed  of  public  lands,  rights  of  holder. 
See  Public  Lands,  XVL 

Complaint  in  suit  to  remove  doud.  See 
Quieting  Title,  108. 

Tax  title,  validity  of,  will  not  be  litigated 
in  foreclosure.    See  Mortgages,  666. 

Deed,  alteration  of.  See  Alteration  of  In- 
struments, 6. 

Presumption  as  to  acts  of  officers  acting 
under  statutory  authority.  See  Offices  and 
Officers,  92,  et  seq. 

XIT.  Poll  Taxes. 

860.  By  section  8891  of  the  Political  Code, 
it  is  made  the  duty  of  the  auditor  to  deliver 
the  poll-tax  blanks  to  the  assessor.  (Mitchell 
V.  Crosby,  46  Cal.  97.) 

861.  Collection  of  poU  taxes  or  of  license 
taxes,  or  of  any  taxes  other  than  taxes  upon 
property,  may  be  transferred  from  one  to 
another  class  of  officers  at  the  will  of  the  leg- 
islature, although  those  duties  may  have  per- 
tained to  one  of  those  officers  when  the 
incumbents  were  elected.  (Mitchell  v.  Crosby, 
46  Cal.  97.) 

862.  The  Revenue  Act  of  1860  repealed  the 
act  of  April,  1868,  concerning  the  collection  of 
poll  taxes,  etc.,  in  the  county  of  Sierra;  and 
under  the  provisions  of  the  Revenue  Act  of 
1861,  the  sheriff  of  that  county  is  the  collec- 
tor of  poll  and  license  taxes,  as  well  as  the 
tax  on  property.  (People  ex  rel.  Kirkpatrick 
V.  Grippen,  20  Cal.  677.) 

853.  Under  section  862  of  Municipal  Oor- 
I>oration  Act  of  March  13,  1883,  giving  to 
towns  of  the  sixth  class  power  to  impose  and 
collect  a  street  poll  tax,  money  levied  and 
collected  therefor  belongs  to  the  municipality, 
and  not  to  the  state,  and  the  state  has  no  in- 
terest therein,  within  the  meaning  of  section 
428  of  the  Penal  Code.  (Ex  parte  Sam  Wah, 
91  Oal.  610.) 

XT.  Bridge  and  Bead  Tax. 

854.  If  an  act  creates  a  district  within  a 
county,  and  authorizes  the  supervisors  to  levy 
a  tax  upon  the  property  therein  for  the  purpose 
of  building  a  bridge,  the  property  witnin  the 
district  cannot  be  assessed  for  the  tax  by  an 
assessor  elected  by  the  county,  nor  can  the 
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tax  be  collected  by  a  collector  elected  by  the 
county.    (Smith  v.  Farrelly,  52  Cal.  77.) 

865.  It  was  not  necessary  that  ordinance  of 
city  of  Nevada,  under  the  act  of  1861  levying 
a  bridge  tax  on  the  assessment  of  1860,  need 
not  provide  for  adding  to  or  modifying  the  as- 
Bessment  of  1800,  the  act  itself  having  pro- 
vided for  the  correction  of  the  list.  (£elsey 
y.  Trustees  of  Nevada,  18  Oal.  829.) 

Bridges,  assessment  for.    See  Bridges,  U. 

866,  An  act  of  the  l^:islature  authorized  a 
tax  for  road  porpoees  upon  property  along 
a  road  in  a  portion  of  Santa  Clara  county, 
and  provided  that  it  might  be  assessed  by  the 
county  assessor,  and  it  was  so  assessed.  Held, 
that  the  assessment  was  void,  because  not 
made  by  an  assessor  elected  by  the  electors 
of  the  district.  (Williams  v.  Corcoran,  46 
Cal.  56S.) 

Cited  47  CaL  617;  49  Oal.  421 ;  62  Cal.  80. 

857.  A  charge  imposed  by  law  upon  the  as- 
sessed value  of  all  property,  real  and  personal, 
in  a  district,  is  a  tax,  and  not  an  assessment, 
although  the  purpose  be  to  make  a  local  im- 

Srovement  on  a  road.    (  Williams  t.  Corcoran , 
}  Cal.  553.) 

858.  An  assessment  of  land  which  does  not 
show  the  road  district  within  which  the  land 
is  situated  is  defective.  (Knott  v.  Peden,  84 
Cal.  299.) 

859.  The  tax  levied  in  Sacramento  county 
for  the  wagon-road  from  the  eastern  boundary 
line  of  said  county,  through  £1  Dorado  county 
to  Carson  Valley,  under  the  act  of  1868  is 
constitutional.  (People  v.  Seymour,  16  Cal. 
832.) 

Boad  tax.    See  Highways,  YL 
Validity  of  road  tax.    See  poet,  XVL 
Boad  tax,  p<»ting  proclamation  of  election 

for.    See  Elections,  23. 
Boad  assessment,  separation  of  dollars  from. 

cents.    See  Highways,  118. 

XTI.  School  Tax. 

860.  Assessment  for  a  special  school  tax  must 
be  made  by  an  assessor  elected  by  the  quali- 
fied electors  of  the  school  district.  (People 
V.  White,  47  Cal.  616;  cited  49  Cal.  421 ;  Peo- 
ple v.  Stockton  etc.  B.  B.  Co.,  49  Cal.  14. 

861.  The  introduction  in  evidence  of  an 
assessment-book,  which  is  by  statute  prima 
&uiie  evidence,  not  only  of  the  assessment  and 
of  the  amount  of  the  unpaid  taxes,  but  also 
of  the  fact  that  all  the  forms  of  law  in  relation 
to  the  assessment  and  levy  have  been  com- 
plied with,  is  sufficient  proof  of  the  validity 
of  a  road  tax  and  special  school  tax,  which  are 
required  to  be  levied  by  the  supervisors  and 
to  appear  upon  the  assessment-book.  (San 
(Jabnel  Valley  Land  and  Water  Co.  v.  Wit- 
mer  Brothers  Co.,  96  Cal.  623.) 

862.  A  special  tax  for  school  purposes  can 
only  be  levied  after  the  question  has  been 
submitted  to  the  qualified  electors  of  the  dis- 
trict, in  the  manner  pointed  out  by  the  stat- 
ute.   (People  V.  Castro,  39  Cal.  66.) 

Cited  62  Cal.  72,  621. 

863.  The  holding  of  such  an  election  is  a 
jurisdictional  fact,  and  it  is  therefore  neces- 
sary to  aver  it  with  precision,  and  in  such 


manner  as  to  admit  of  a  direct  issue  npon  the 
facts  averred.    (People  v.  Castro,  89  Gal.  66.) 

864.  When  the  answer  denies  that  any  elec- 
tion to  authorize  the  tax  was  ever  held,  and, 
upon  the  trial,  there  was  no  attempt  to  prove 
the  holding  of  an  election,  a  nonsuit  should 
be  granted.    (People  v.  Castro,  39  Cal.  65.) 

866.  If  it  be  shown  that  land  on  which  tax 
was  assessed  did  not  belong  to  defendant,  but 
to  other  persons  in  the  actual  occupation 
thereof,  holding  the  title  tmder  recorded 
deeds,  the  fact  establisbes  a  legal  fraud, 
which  vitiates  the  entire  assessment.  (People 
V.  Castro.  89  Cal.  65.) 

866.  The  thirty-seventh  section  of  the  act 
of  April  6, 1863,  authorizing  a  special  tax  for 

school  purposes  to  be  levied  in  any  school 
district  in  this  state,  is  not  repealed  as  to  the 
county  of  San  Mateo  by  section  9  of  "An 
act  to  define  and  limit  the  compensation  of 
officers  and  reduce  public  expenses  in  the 
county  of  San  Mateo,"  passed  February  6, 
1864,  nor  by  section  12  of  "An  act  to  iho- 
vide  for  the  continuance  and  election  of  a 
board  of  supervisors  in  the  county  of  San 
Mateo,"  etc.,  approved  March  24, 1864.  (Peo- 
ple V.  Ban  Francisco  etc  B.  B.  Ck>.,  28  OaL 
254.) 

867.  The  general  statute  in  relation  to  filing 
answers  in  cases  for  the  collection  of  taxes  ap- 

ilies  to  suits  for  the  collection  of  taxes  levied 
school  districts.    (People  v.  Nelson,  36 
'al.  375.) 
School  taxes.    See  Schools,  IX. 
Action  for  school  tax,  clerk  cannot  enter 
default.    See  Defaults,  82. 

XTn.  Assessors,  Tax*oolleetors,  or  Sher* 
Ub  Aotinff  iu  Tax-oolleetors. 

Who  to  collect  tax.    See  ante,  XV,  XVL 

868.  The  clause,  to  wit:  "Assessors  and 
collectors  of  town,  county,  and  state  taxes 
shall  be  elected  by  the  qualified  electors  of 
the  district,  county,  or  town  in  which  the 
property  taxed  for  state,  county,  or  town  par- 
poses  is  situated,"  contained  in  section  13  of 
article  XI  of  the  constitution,  is  imperative 
and  mandatory,  and  restricts  the  power  of 
the  legislature  to  a  particular  mode  of  pro- 
viding such  assessors  and  collectors  in  the 
first  instance,  subject  to  such  mode  of  filling 
vacancies  which  may  be  occasioned  by  the 
death,  resignation,  or  other  legal  disabiuty  of 
the  incumbent  as  the  constitution  has  and 
statute  law  may  provide.  (People  ex  reL 
Eynerson  v.  Kelsey,  34  Cal.  470.) 

Cited  89  Oal.  859;  47  Cal.  664. 

869.  L^islature  is  not  prohibited  from  cre- 
ating more  than  one  revenue  district  in  a 
county  and  providing  for  the  election  of  as- 
sessors and  collectors  of  revenue  in  each  dis- 
trict. (People  V.  Central  Pac.  B.  B.  Co.,  43 
Cal.  898.) 

Cited  67  CaL  US. 

870.  Offices  of  sheriff  and  tax-collector, 
although  held  by  same  person,  are  separate 
and  distinct  offices.  (People  v.  Boss,  38  CJal. 
76.) 

Cited  76  Cal.  2, 116,  607;  19  Nov.  205;  10  Or. 
128;  1  Wyo.  338. 
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Bond  where  sheriff  Mto  u  tax-collector. 
See  Sheriffs,  13, 14. 

Tax-collector,  sheriS  m.    See  Sheriffs,  in. 

Separation  of  offices.  See  Offices  and  Offi- 
cers, 124. 

Sheriff  as  tax-collector,  statute  repealing 
law  relating  to.    See  Statutes,  242. 

Offices  of  sheriff  and  tax-collector  are  dis- 
tinct.   See  Bonds,  104. 

871.  Legislature  may  by  law  devolve  the 
office  and  duties  of  tax-collector  upon  the  in- 
cumbent of  any  other  elective  office,  but  such 
law  must  precede  the  election  of  such  officer, 
and  his  election  most  be  by  the  qualified  elect- 
ors of  the  tax-collector's  district.  (People  ex 
rel.  Ryneraon  v.  Kelsey,  84  CaL  470.) 
Cited  76  Gal.  116. 

872.  A  sberifi  is  a  ministerial  or  executive 
officer  solely,  and  there  is  no  constitutional 
prohibition  against  his  exercising  the  duties 
of  tax-collector,  where  the  law  consolidating 
two  offices  was  passed  prior  to  his  election. 
(Merrill  v.  Gorham,  6  Gal.  41.) 

Oited  9  OaL  292;  14  CaL  16;  S4  CaL  476;  11 
Nev.  141. 

873.  Under  the  act  of  March  28,  1868,  "  to 
regulate  salaries  and  fix  the  compensation  of 
certain  county  officers,"  the  sheriff  of  Tuol- 
umne county,  elected  at  the  general  election 
of  1869,  became  ex  officio  collector  of  taxes 
from  and  after  the  first  Monday  of  March, 
1870.  (Trout  v.  Gardiner,  89  CaL  886.) 
Cited  41  Cal.  438. 

874.  When  code  mentions  assessors,  it 
means  district  assessors  as  well  as  county  as- 
sessors, BO  long  as  the  present  district  assess- 
ors remain  in  office.  (Mitchell  t.  Crosby,  46 
Cal.  97.) 

Cited  67  Cal.  118. 

876.  Although  l^slature  cannot  hv  law 
transfer  duties  of  office  of  tax-collector  from  a 
person  elected  as  such  to  one  who  was  not  so 
elected,  yet  it  may  provide  for  the  election  of 
a  person  as  tax-collector  who  may  enter  upon 
the  discharge  of  his  duties  before  the  expi- 
ration of  the  term  of  a  tax-collector  elected 
nnder  the  law  as  it  previously  existed.  (Mills 
T.  Sargent,  36  Cal.  879.) 

876.  The  constitution  affixes  no  period  of 
tenure  to  the  office  of  tax-collector,  nor  does 
it  provide  for  any  mode  of  appointment.  So 
far  as  this  office  exists  in  the  incumbent,  it  is 
an  office  created  by  legislative  act.  The  leg- 
islature may  direct  how  it  shall  be  filled,  and 
bow  its  duties  shall  be  discharged.  (People  ex 
rel.  Attorney  General  t.  Squires,  14  Cal.  12.) 

877.  The  l^islature  has  the  authority  to 
provide  that  assessors  may  appoint  deputies 
with  power  to  perform  official  acts  in  the 
names  of  their  principals,  and  an  assessment 
made  by  such  deputies  is  valid.  (Meelc  t. 
McClure,  49  Cal.  623.) 

878.  A  sheriff,  whose  term  of  office  has  ex- 
pired, has  no  right  to  collect  the  state  and 
county  tax,  as  unfinished  business,  from  the 
assessment  list  which  came  into  his  hands 
while  in  office.  (Fremont  y.  Boling,  11  Cal. 
S80.) 

879.  The  taxes  of  1856,  after  March,  1866, 
are  not  of  the  unfinished  business  of  the  out- 
going sheriff,  for  the  reason  that  after  the  set- 


tlement of  the  sherifi  with  the  county  auditor 
in  March,  the  delinquent  taxes  of  that  year 
are  transferred  to  the  tax  list  of  the  succeed- 
ing year,  and  it  is  made  the  duty  of  the  then 
sheriff  to  proceed  to  collect  such  delinquent 
tax  as  other  taxes.  (Fremont  v.  Boling,  11 
Cal.  380.) 

880.  There  is  no  irreconcilable  conflict  be- 
tween the  amendatory  act  of  1853  and  the 
Revenue  Acta  of  1853  and  1854.  The  provi- 
sion that  the  sheriff  going  out  of  office  shall 
continue  to  collect  the  taxes  coming  to  his 
hands  before  his  term  expired  was  intended 
to  provide  for  the  period  intervening  between 
October  and  March,  the  timeof  his  settlement. 
(Fremont  v.  Boling,  11  Cal.  380.) 

881.  The  legislature  has  the  power  to  enact 
a  law  directing  the  collector  of  taxes  for  a 
county  to  pay  one-half  of  the  compensation 
allowed  him  by  law  for  the  collection  of  the 
same  into  the  county  treasury,  for  the  benefit 
of  the  general  fund.  (Solano  County  v.  Ne- 
ville, 27  Cal.  466.) 

Cited  30  Cal.  176;  86  Cal.  622. 

882.  If  the  statute  allows  a  collector  of  taxes, 
for  his  own  use,  a  percentage  for  collections 
of  state  tax,  and  also  a  percentage  on  the 
amount  of  county  tax  collected,  and  provides 
that  he  shall  pay  the  percentage  allowed  him 
on  the  county  tax  into  the  county  salarv  fund, 
and  tliat  it  shall  become  a  part  of  said  fund, 
the  collector  canoot  claim  the  percentage  to 
be  paid  into  the  salary  fund  as  his  own  fees 
or  property.  (Donahue  v.  £1  Dorado  County, 
49  CaL  248.) 

883.  A  tax-collector  of  a  county  is  entitled 
to  the  commissions  or  fees  allowed  by  law 
only  for  taxes  collected  by  himself.  He  can- 
not be  allowed  commissions  for  taxes  recov- 
ered in  an  action  brought  by  the  district 
attorney  on  behalf  of  the  county.  (Boggs  t. 
County  of  Placer,  65  Cal.  561.) 

884.  Section  211  of  the  County  (government 
Act,  being  unconstitutional,  did  not  operate  to 
repeal  section  3770  of  the  Political  Code  by 
implication  as  being  inconsistent  therewith; 
bnt  section  164  of  tne  same  act  as  originally 
enacted  (Stats.  1883,  p.  361},  providing  that 
the  salaries  and  fees  therein  providml  for 
should  be  in  full  compensation  for  all  services 
rendered  by  the  officers  therein  nanied,  being 
constitutional  and  valid,  operated  to  repeiu 
section  3770  of  the  Political  Code,  providing 
that  the  tax-collector  must  collect,  in  addition 
to  the  taxes  due  on  the  delinquent  list,  and 
five  per  cent  added  thereto,  fiftv  cents  on  each 
lot  separately  assessed,  one-half  of  which 
should  go  to  the  county,  and  the  other  to  the 
collector  for  preparing  the  list.  (County  of 
Orange  v.  Harris,  97  Cal.  600.) 

885.  Where  by  a  statute  it  was  required 
that  a  certain  sum  should  be  annually  divided 
by  the  board  of  supervisors  among  the  collec- 
tors of  taxes  of  a  county,  for  their  salaries, 
and  the  only  rule  of  division  prescribed  was 
that  "  the  due  proportion"  of  each  collector 
should  be  paid  to  him,  held,  that  by  "the 
due  proportion"  was  intended  such  portion 
of  the  sum  as  the  board  of  supervisors  should 
determine,  in  view  of  the  services  required  of 
each  collector.  (Faughnan  t.  Tuolumne 
County,  85  Cal.  133.) 
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886.  Tlie  collector  of  taxes  for  the  city  and 
county  of  San  Francisco  is  not  entitled  to  any 
commissions  or  salary  for  the  collection  of 
that  portion  of  the  revenues  assessed  and  col- 
lected for  the  use  of  said  city  and  county. 
(People  ex  rel.  Hunt  v.  Supervisors  of  San 
Francisco,  28  Cal.  429.) 

887.  The  tax-collector  of  a  county  cannot, 
either  in  his  individual  or  official  capacity, 
maintain  an  action  against  the  county  to 
recover  the  reasonable  value  of  services  per- 
formed by  him  in  collecting  county  license 
taxes  imposed  by  an  ordinance  of  the  board 
of  supervisors  passed  after  his  term  of  office 
commenced,  whether  the  collection  of  such 
license  taxes  was  a  part  of  his  official  duties 
as  tax-collector,  or  not.  If,  however,  such 
services  are  no  piwt  of  the  duties  of  the  tax- 
collector,  and  a  promise  to  pay  therefor  is 
implied,  the  implication  would  be  overcome 
by  proof  that  the  tax-collector  performed  the 
services  under  the  supposition  that  it  was  a 
pMt  of  his  official  duty,  and  without  any  ex- 
pectation of  receiving  additional  compensa- 
tion.   (Eowo  V.  County  of  Kern,  72  Cal.  353.) 

888.  A  complaint  against  a  county  assessor, 
and  the  sureties  uponbis  official  bond,  alleging 
that  the  assessor  willfully  and  against  law  as- 
sessed a  tract  of  land  belonging  to  plaintiff 
St  an  unlawful  and  false  valuation  specified, 
which  was  largely  in  excess  of  a  sum  alleged 
to  ba  its  highest  actual  value  for  agricultur^ 
purposes,  to  plaintiff's  damage  in  a  specified 
sum,  does  not  state  a  cauae  of  action.  The 
averment  of  the  value  of  the  property  is 
insufficient,  as  its  value  for  all  purposes 
must  be  considered  by  the  assessor  in  as- 
certaining the  amount  at  which  it  would  be 
taken  in  payment  of  a  just  debt  due  from  a 
solvent  debtor,  which  constitutes  its  full  cash 
value ;  and  the  averment  that  the  assessment 
was  willful  and  against  law,  wiihout  an  aver- 
ment that  he  acted  maliciously,  and  with  in- 
tent to  wrong  or  injure  the  owner  of  the 
property,  does  not  negative  the  presumption 
that  he  simply  erred  in  judgment,  for  which 
he  is  not  liable  to  an  action,  the  only  remedy 
for  such  error  being  by  application  to  the 
board  of  equalisation.  (Ballerino  v.  Mason, 
83  Cal.  447.) 

889.  An  assessor  is  required  to  exercise  his 
best  judgment  in  determining  as  to  the  value 
of  property  to  be  assessed,  and  the  presump- 
tion is  that  his  official  duty  has  been  regularly 
performed.    (Ballerino  v.  Mason,  83  Cal.  447.) 

890.  The  superior  court  has  no  jurisdiction 
of  an  action  against  a  tex  assessor  to  recover 
damages  alleged  to  have  been  caused  by  rea- 
son of  a  wrongful  and  fraudulent  assessment 
made  by  him,  if  the  amount  claimed  is  less 
than  three  hundred  dollars.  (Perkins  v. 
EaUs,  71  Cal.  87.) 

Duty  to  pay  money  collected  into  treasury. 
Bee  ante,  2ai,  4,  m.  ....      r.^ 

Power  of  to  contract  lot  printing  tax  list. 
See  ante,  XII,  2.  , 

Office  of  tax-collector  is  constitutional.  Bee 
Sheriffs,  2.  ,  ^     o 

County  assessor  of  Alameda  county.  Bee 
Alameda  County. 

Assessor  of  Ventura  county,  compensation 
oL    See  Ventura  County. 


Tax-collector  of  San  Joaquin  county,  act 
relating  to.    See  San  Joaquin  County. 

Tax-collector,  judicial  notice  as  to  who  is. 
See  Judicial  Notice,  18. 

Single  action  on  tax-collector's  bond.  Bee 
Bonds,  III,  10,  b. 

Actions  against  tax-collector.  See  Statute 
of  Limitations,  186,  et  seq. 

Action  against  adminlstrat(»  of  tax-col- 
lectors. See  Executors  and  Adjuinistratorai 
Vn,  3,  e. 

Mandamus  wainst  tax-collector.  See  Man- 
damus, II,  12,  k. 

Tax-collector  cannot  be  restrained  hy  pro- 
hibition.   See  Prohibition,  28,  29. 

Tax-collector,  jurisdiction  ofQUO  warranto 
proceedings  against.    See  Quo  Warranto,  6, 6. 

Tax-oolfector,  bond  of,  complaint  in  action 
on.    See  Bonds,  128, 124. 

Bond  of  tax-collector,  yalidity.  Bee  Bonds, 
74. 

Tax-collector,  sureties  of,  liability  oL  See 
Suretyship,  43,  et  seq. 

Fees  of  tax-collector.    Bee  Fees,  10,  et  seq. 

Power  of  supervisors  to  allow  sum  to  tax- 
collector.    See  Supervisors,  74. 

Tax-collector,  compensation.  Bee  Offices 
and  Officers,  124. 

Tax-collector,  indictment  for  embeauement 
by.    See  Criminal  Law,  1522. 

Accusation  against  for  miscondncU  SM 
Offices  and  Officers,  264. 

Misappropriation  of  taxes  illegally  collected. 
See  Offices  and  Officers,  244. 

Obstructing  officer  in  colleotioa  of  tax.  See 
Criminal  Law,  2506. 

TAX-^M>LLECT0B8. 

See  Taxation,  XVIL 


TEACHEBS. 

See  Schools,  VL 

TEAMSTERS. 

Exemptions  of  implements  of.   See  Exemp- 
tions, n,  1. 

TEHAMA  COUNTY. 

Statute  relating  to  tax  in,  repeal  of,  what  is 
not.    See  Statutes,  226. 

TELECIRAMS. 

Contracts,   telMrams,    whether    oonstitots. 
See  Contracts,  I,  2,  d. 

TELEeBAPH  COMFAITIBS. 

1.  Telegraph  companies,  in  contemplation 
of  law,  are  common  carriers,  and  are  subject 
to  the  rules  of  law  governing  the  same. 
(Parks  V.  Alto  Oalifomia  TeL  Co.,  18  OaU 
422.)  .  . 

2.  Under  the  provisions  of  the  Civil  Code 
telegraph  companies  are  not  common  carriers, 
but  must  use  "great  care  and  diligence  in 
the  transmission  and  delivery  of  meaaagM, 
(Hart  V.  Western  Union  Tel.  Co.,  66  OaL 
679.) 

3.  A  stipulation  providing  that  the  liajbility 
of  the  company  for  any  mistake  or  delay  in 

,  the  transmission  or  delivery  of  a  message,  at 
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for  not  delivering  the  same,  shall  not  extend 
beyond  the  sum  received  for  sending  it,  unless 
the  sender  orders  the  message  to  be  repeated, 
by  sending  it  back  to  the  office  which  first 
received  it,  and  pays  half  the  regular  rate 
additional,  is  a  reasonable  precaution  to  be 
taken  by  the  company,  and  binding  upon  all 
who  assent  to  it,  so  as  to  exempt  the  company 
from  liability  beyond  the  amount  stipulated, 
for  any  cause  except  willful  misconduct  or 
gross  negligence  on  the  part  of  the  company. 
(Hart  T.  Western  Union  TeL  Co.,  66  Oal. 
679.) 

4.  If  the  agent  of  a  telegraph  company  at 
one  of  its  stations,  with  power  to  delegate  his 
authority,  employs  another  person  to  trans- 
mit and  receive  messages,  and  such  other  per- 
son sends  a  false  message  purporting  to  come 
from  the  cashier  of  a  bank,  directing  another 
bank  to  pay  a  fictitious  person  a  sum  of 
money,  and  the  sender  then  personates  the 
fictitious  person  and  obtains  the  money,  with- 
out any  neglect  on  the  part  of  the  bank,  the 
telegraph  company  is  responsible  to  the  bank 
for  the  same.  (Bank  of  (3aliforuia  v.  Western 
Union  Tel.  Oo.,  52  Cal.  280.) 
Cited  82  Cal.  81. 

6.  Assumed,  for  the  purposes  of  the  decision, 
that  an  agent  of  a  telegraph  company  has  no 
authority  to  appoint  a  suD-agent  to  perform 
his  duties  in  sending  and  receiving  dispatches. 
(Bank  of  California  t.  Western  Union  Tel. 
Co.,  52  Cal.  280.) 

6.  A  complaint  against  a  telegraph  com- 
pany which  alleges  that  the  plaintiff's  assign- 
ors presented  a  message  to  the  company, 
whicli  tlie  company  undertook  to  forward,  but 
that  by  reason  of  its  gross  negligence  and 
carelessness  the  message  was  erroneously 
worded,  whereby  the  senders  of  the  telegram 
were  damaged  m  a  certain  sum,  but  which 
fails  to  allege  either  a  contract  in  writing  to 
transmit  the  message,  or  a  consideration  for 
the  company's  undertaking  to  transmit  it, 
states  no  cause  of  action.  ( Acheson  t.  West- 
em  Union  Tel.  Co.,  96  Cal.  641.) 

7.  An  averment  in  the  complaint  that  by 
reason  of  the  negligence  and  gross  careless- 
ness of  the  telegraph  company  in  forwarding 
the  message,  the  senders  "  were  prevented 
from  buying  and  purchasing  a  lot  of  hops, 
consisting  of  one  hundred  and  fifty-two  bales, 
averaging  one  hundred  and  eighty  pounds 
per  bale,  at  eight  and  one-half  cents  per 
pound,  and  amounting  to  two  thousand  three 
hundred  and  twenty-five  dollars  and  sixty 
cents,"  and  that  by  reason  thereof  the  senders 
and  "  were  damaged  in  the  sum  of  six  hundred 
eighty-four  dollars,"  is  insufficient  to  show 
any  special  damage,  for  want  of  averments 
Bbowing  that  plaintifi  suffered  loss  from  not 
buying  the  hoi>8  at  the  named  price,  and  can- 
not support  a  judgment  for  more  than  nom- 
inal damages.  A  judgment  by  default  for  the 
damt^es  specified  in  the  complaint  will  be 
reversed  upon  appeal.  (Acheson  y.  Western 
Union  Tel.  Co.,  96  Cal.  641.) 

8.  In  an  action  to  recover  damages  beyond 
the  amount  sUpolated  the  burden  of  proof  is 
on  the  plaintin  to  show  such  wiUful  miscon- 
duct or  gross  neglect.  (Hart  v.  Western 
Union  Tel.  Co.,  66  Oal.  679.) 

CAL.  X>ieiCT,  Vol.  lU.—m 


9.  Where  A.  contracts  with  a  telegraph 
companjr  to  have  his  dispatch  transmitted, 
authorizing  his  agent  to  secure  a  debt  due 
him  from  a  third  party,  by  attachment,  and 
this  service  is  so  negligently  performed  that 
other  creditors  of  the  common  debtor  ol^ 
tain  the  first  attachment,  and  exhaust  the 
assets  of  the  debtor — which  would  not  have 
been  the  case  had  the  telegraph  company  per- 
formed its  contract  within  a  reasonable  time 
— the  company  is  liable  not  only  for  the  cost 
of  the  dispatch,  but  for  the  aiaount  of  A's 
claim,  which  constitute  the  natural  and  proxi- 
mate damaees  resulting  from  the  breach  of 
contract.  (Parks  v.  Alta  Caiifomia  Tel.  Co., 
13  Cal.  422.) 

Cited  16  Nev.  228. 

10.  A  complaint  in  an  action  against  a  tele- 
graph companv  ailing  that  through  the  gross 
neglect  of  tne  defendant  in  wrongf ulljr  address- 
ing a  telegram,  cansing  •  delay  in  its  deliv- 
ery, the  plaintiff  was  prevented  from  receiving 
an  appomtment  as  deputy  city  assessor,  at  a 
specified  monthly  salary,  which  he  would 
have  received  if  the  message  had  been 
promptly  delivered,  and  that  he  had  sustained 
damage  to  the  amount  of  five  months'  salary, 
for  which  judgment  is  prayed,  is  subject  to  a 
general  demurrer  upon  the  ground  that  the 
damages  are  too  speculative  and  uncertain  to 
be  recovered.  (Kenyon  v.  Western  Union 
Tel.  0>.,  100  CaL  454.) 

11.  Where  a  telegraph  company  fails  to 
transmit  a  message,  apon  compliance  by  the 
person  contracting  with  it,  with  the  condi- 
tions required  by  section  164  of  the  Act  of 
1850  (370),  an  action  for  the  penalty  given  by 
the  act  lies  in  favor  of  such  person.  (Thum 
V.  Alta  TeL  Co.,  16  Cal.  472.) 

12.  The  sum  to  be  recovered  is  a  penalty 
for  a  breach  of  the  duty  to  transmit  the  mes- 
sage, and  the  act  is,  in  this  action,  a  penal 
law,  to  be  strictly  construed.  (Thum  v.  Alta 
Tel.  Co.,  16  Cal.  472.) 

13.  Under  the  above  section  the  person 
entitled,  to  recover  the  penalty  is  the  party 
who  contracts  or  offers  to  contract  for  the 
transmission  of  the  dispatch.  He  may,  prot^ 
ably,  do  this  by  his  agent  or  servant ;  but, 
when  the  contract  is  made  by  a  party  as  agent 
of  another,  in  order  to  give  a  right  of  action 
to  the  principal,  the  fact  of  agency  must  be 
shown.    (Thorn  y.  Alta  Tel.  Co.,  16  Cal.  472.) 

14.  Proof  as  follows :  "  I  am  superintendent 
of  the  California  State  Telegraph  (k>mpany, 
and  operator  in  their  office  at  San  Francisco. 
July  2d  plaintiff  came  to  our  office  and  deliv- 
ered a  messi^  to  be  transmitted  to  Jackson, 
and  paid  for  transmitting  it  there.  The  mes- 
sage was,  '  Alta  Express  0>.,  Jackson :  If  yon 
have  package  for  me,  forward  immediately.' 
Signed, '  C.  Thum.'  !ui  the  margin  of  the  mes- 
sage sent  were  thewords,  'F.,  July  2d.'  Few 
words  passed  when  the  message  was  delivered ; 
no  express  agreement  that  the  Caiifomia 
State  Telegraph  Company  should  forward  the 
message  to  Sacramento,  and  employ  the  Alta 
Caiifomia  Telegraph  Company  to  transmit  it 
from  there  to  Jackson.  He  must  have  known 
that  we  could  not  send  it  to  Jackson,  as  we 
had  no  line  there.  I  think  there  was  some- 
thing said  about  sending  it  by  the  def  endanst' 
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line  from  Sacramento."  C.  Thum,  the  plain- 
tiff, sues  the  Alta  Telegraph  Company  for  the 
penalty,  under  the  one  nundred  and  fifty- 
fourth  section  of  the  act  of  1860  (370).  Held, 
that,  under  these  facts,  he  is  not  the  person 
making  or  offering  to  make  the  contract, 
within  the  meaning  of  the  act,  and  cannot 
recover;  that  the  only  contract  proven  is  a 
contract  by  the  State  Telegraph  Company  to 
Bend  the  message,  or  have  it  sent ;  ana  a  con- 
tract, on  it8  part,  to  contract  on  its  own  ac- 
count with  the  Alta  Telegraph  Company  to 
send  the  message.  (Thum  v.  Alta  Tel.  Co., 
15Cal.  472.) 

15.  If  the  message,  in  this  case,  had  not 
been  transmitted,  plaintiS  might  have  held 
the  State  Te.egraph  Company  responsible. 
(Thum  V.  Alta  Tel.  Co.,  15  Cal.  472.) 

16.  The  act  of  May  3,  1862,  granting  to 
Allen  &  Burnham  the  exclusive  right  to  a  line 
of  telegraph  between  Sacramento  and  San 
Francisco  is  constitutional.  (California  State 
Tel.  Co.  V.  Alta  Tel.  Co.,.  22  CaL  398.) 
Denied  48  Cal.  616,  et  seq. 

17.  The  provision  in  tlie  act  of  May  3, 1862, 
granting  to  Allen  &  Bamham  the  exclusive 
right  to  a  telegraph  line  between  San  Fran- 
cisco and  Sacramento,  that  "  no  existing  law 
shall  be  so  construed  as  to  conflict  or  inter- 
fere with  the  provisions  of  this  act,"  did  not 
operate  as  a  repeal  of  the  general  corpora- 
tion l(wr  so  far  as  to  take  away  the  right  of 
forming  corporations  to  build  lines  between 
those  cities,  but  only  to  subject  subsequent 
builders  to  the  prior  exclusive  privileges  of 
the  grantees.  (CalifomiaStateTel.  Co.  ▼.  Alta 
Tel,  Co.,  22  Cal.  398.) 

Western  Union  Telegraph  Company,  taxa- 
tion of  franchise.    See  Taixation,  160. 

TELEPHOITE. 

Use  by  notary.    See  Acknowledgments,  80. 

TELLERS. 

Service  of   process  on  teller  of  bank.    See 
Banks  and  Bankin^r,  01. 

TENAirCT  AT  WILL. 

See  Landlord  and  Tenant,  III,  2. 
Right  of  tenant  to  sue  in  forcible  entry.  See 
Forcible  Entry  and  Unlawful  Detainer,  27. 

TENAirCY  BY  SUFFERAXCE. 

See  Landlord  and  Tenant,  III,  8. 

TEJTAirCT  FOE  TEARS. 

See  Landlord  and  Tenant  III,  1. 

TEIAirCT  FROM  MONTH  TO  MONTH. 

See  Landlord  and  Tenant,  m,  1. 

TENAMCT  FROM  TEAR  TO  TEAR. 

Bee  Landlord  and  Tenant,  III,  1. 

TESAIfTS. 
See  Landlord  and  Tenant. 

TENANTS  IN  COMMON. 

See  Cotenancy. 


TENDER. 

Legal  Tender  act.    See  Payment,  11,  S. 

1.  To  constitute  a  valid  tender  the  party 
must  have  the  money  at  hand,  immediately 
under  his  control,  and  must  then  and  there 
not  only  be  ready  and  willing  but  produce 
and  offer  to  pay  it  to  the  other  party,  on  the 
performance  by  him  of  the  requisite  condi- 
tion. (Englander  y.  Rogers,  41  Cal.  420.) 
Cited  97  Cal.  151. 

2.  An  offer  of  payment  by  a  check  payable 
two  davs  after  sight  is  not  a  valid  tender. 
(Beauchamp  v.  Archer,  58  Cal.  431,  435.) 

3.  A  tender  of  legal  tender  notes  in  pay- 
ment of  a  note  payable  in  gold  coin  is  not  m 
discharge  of  the  debt.  (Yuhac  t.  Biven,  28 
Cal.  409.) 

4.  If,  by  the  laws  of  the  United  States, 
there  is  more  than  one  kind  of  lawful  money 
a  legal  tender  in  payment  of  debts,  and  the 
plaintiff  in  an  action  is  entitled  t '  a  judg- 
ment payable  in  a  particular  kind  of  money, 
a  plea  of  tender  which  avers  the  tender  to 
have  been  made  in  lawful  money  of  the  United 
States  IB  insufficient.  The  plea  should  aver 
that  the  tender  was  made  in  the  kind  of  money 
the  plaintifi  is  entitled  to  receive.  (Magraw 
V.  M!cGlynn,  26  Cal.  420.) 

Legal,  treasury  notes  are  for  oonnty  bonds. 
See  Bonds,  69. 

Legal  tender.  See  Executions,  X,  6;  Pay- 
ment, II,  8. 

5.  A  tender  made  was  held  to  be  bad  for  in^ 
sufficiency  in  the  amount.  (Fisk  v.  Miller, 
63  Cal.  367.) 

Sufficiency  of.    See  Pawnbrokers. 

On  taking  land  for  road,  necessity  and  suf- 
ficiency.   See  Highways,  65,  et  seq. 

Overlooking  interest  when  not  materiaL 
See  Pledges,  90. 

Of  amount  less  than  due.  See  Bills  and 
Notes,  471. 

Premium,  sufficiency  of.  See  Insurance, 
64. 

Release,  tender  of,  sufficiency.  See  Resos- 
sion  of  Contracts,  95,  et  seq. 

Reasonable  time,  whether  question  of  law. 
See  Insurance,  66. 

Condition  does  not  vitiate,  when.  See 
Pledges,  88. 

Insufficient  allegation  of.  See  Landlord 
and  Tenant,  342. 

Deposit  in  court,  necessity  of.  See  Vendor 
and  Vendee,  259. 

Plea  of  is  good  without  bringing  money 
into  court.    See  Pledges,  91. 

Keeping  tender  good.  See  Executions,  X, 
6;  Mortgages,  493.  ,     „  '  ^ 

Price,  time  of  tender  of.  See  Vendor  and 
Vendee  XI   1. 

Insufficient,  effect  oL    See  Mortgages,  133. 

Inquiring  where  money  obtained.  See  Ex- 
ecutions, X,  5. 

Check,  tender  of  payment.  See  Banks  and 
Banking,  V,  2,  a. 

Pledgor,  tender  by.    See  Pledges,  VIU. 

Payment,  tender  of.  See  Mortgages,  XV, 
xy  7. 

Fare,  tender  ot  See  Common  Carriers,  IV, 
4,  a. 

6.  A  tender  is  not   invalidated  by  insnffi- 
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dency  in  the  amonnt  tendered,  if  no  objection 
be  made  at  the  time  as  to  the  amonnt.  (Oak- 
land Bank  of  Savinge  t.  Applegartb,  67  CaU 
S6.) 

7.  _  A  pledgee,  who,  at  the  time  of  a  tender  of 
tlie  indebteunesB  to  secure  which  the  pledge 
was  given,  admits  its  sufficiency,  cannot  after- 
wards object  to  the  tender  on  the  ground  that 
it  was  accompanied  by  conditions  to  which 
he  was  not  bound  to  accede.  (Barnharl  v. 
Fulkerth,  73  Cal.  626.) 

Waiver  of  by  refusal.  See  Landlord  and 
Tenant,  343. 

Waiver  of  by  denial  of  right.  Bee  Specific 
Performance,  132. 

Failure  to  object  to  tender  waives  defect  in. 
See  Vendor  ana  Vendee,  99. 

8.  A  tender,  though  sufiScient  to  enable  a 
party  to  maintain  an  action  upon  a  depend- 
ent covenant,  condition,  or  agreement,  is  not 
equivalent  to  performance;  and,  when  suit  is 
brought,  the  plaintiff  must  show  a  continuous 
readiness  to  perform  after  the  tender.  (Red- 
ington  V.  Chase,  34  Cal.  666.) 

9.  Tender  does  not  satisfy  or  extinguish 
obligation,  nor  does  the  offer  to  comply  with 
the  commands  of  a  judgment  amount  to  a 
satisfaction.  (Redington  y.  Chase,  S4  Cal. 
666.) 

10.  Where  B.  sells  and  delivers  to  0.  cer- 
tain personal  property,  with  an  agreement 
then  made  that  C.  is  to  resell  and  redeliver 
npon  B's  executing  and  delivering  to  C.  cer- 
tain notes,  and  B.  subsequently  tenders  these 
notes  and  demands  the  property,  and  0.  re- 
fuses to  take  the  notes  or  surrender  the  prop- 
erty, and  the  whole  transaction  on  the  part  of 
C.  was  a  fraud,  bis  intention  being  to  get  hold 
of  and  keep  the  property,  held,  that  the  ten- 
der of  the  notes  did  not  vest  the  ownership 
thereof  in  C,  and  that  he  cannot  sue  on 
them ;  that  the  fraud  takes  the  case  out  of  the 
rule  that  a  tender  of  specific  personal  property 
vests  the  title  thereto  in  the  tenderee.  (La- 
mott  ▼.  Butler,  18  Cal.  32.) 

Effect  of.    See  Mortages,  902. 

When  not  a  satisfaction.  See  Swamp  and 
Overflowed  Lands,  298. 

As  performance.    See  Defaults,  176. 

Surety,  exoneration  of  by.  See  Appeals, 
767;  Suretyship,  IV,  6,  c 

11.  A  tender,  as  far  as  the  computation  of 
interest  is  concerned,  must  be  considered  as  a 
payment.    (Hidden  t.  Jordan,  39  Cal.  61.) 

12.  A  tender  of  the  principal  sum  due, 
-with  the  stipulated  interest  up  to  the  time  of 
the  tender,  puts  a  stop  to  the  accruing  of 
interest  from  the  date  of  the  tender.  (Patter- 
flon  v.  Sharp,  41  Cal.  133.) 

13.  It  is  a  general  rule  that  a  defendant  who 
pleads  a  tender  to  entitle  himself  to  costs 
must  not  only  aver  a  tender,  but  that  he  has 
always  been  and  is  ready  to  pay  the  sum  ten- 
dered, and  the  money  must  be  brought  into 
court.    (Bryan  v.  Maume,  28  Cal.  238.) 

Costs  on.    See  Costs,  I,  0. 

14.  Where  a  tender  is  made  of  the  full 
•mount  due  before  suit  is  brought,  and  the 
tender  U  kept  good  and  brought  into  court, 
the  judgment  should  be  for  plaintiff   for  the 


amonnt  tendered,  and  for  defendant  for  his 
costs.    (Curiae  v.  Abadie,  25  Cal.  602.) 
Cited  6  Utah,  426. 

15.  Evidence  of  tender  made  after  com- 
mencement of  action,  of  the  amount  of  the 
purchase  monev  then  due,  is  not  admissible 
unless  it  is  pleaded.  (Hegler  y.  Eddy,  63 
Cal.  697.) 
Cited  92  Cal.  627. 

How  averred.  See  Spedflo  Performance, 
187. 

Admissible  under  general  issue.  See  Aa- 
Bumpeit,  72. 

Necessity  of  tendering  deed  before  suing  for 
price.    See  Vendor  and  Vendee,  XI,  6,  c 

TERMS. 

Imposition  of,  on  allowing  amendment.  See 
Pleading  and  Practice,  XI,  4. 

Imposition  of  on  opening  default.  See  De- 
faults, IX,  8. 

Imposition  of  on  motion  for  new  trial.  See 
New  teal,  XI,  2. 

Office,  term  oL  See  Offices  and  Officers, 
XIII. 

TERMS  OF  COUBT. 
See  Courts,  IV. 

TESTAMENTARY  €APAGITT* 

See  Wills,  YU,  8. 

TESTAMEirrS. 

See  Wills. 

Testamentary  instruments  aa  evidence.  8«e 
Evidence  III,  4. 

TESTIMOITT. 

What  is.    See  Evidence,  I. 

TEXT  BOOKS. 

See  Schools,  VIII. 

THEATEBS. 

Inmates  of  low  theater,  credibility  of  as 
witness.    See  Witnesses,  IX,  6. 

Complaint  for  getting  up  theater  on  Sun- 
day.   See  Criminal  Law,  2662. 

Noisy  amusements,  prohibition  of.  See 
Constitutional  Law,  444. 

THIBTEEITTH  AMENDMEITT. 

Bee  Constitutional  Law,  9, 10. 

THBEATENED  INJURIES. 

Enjoining.    See  Injunctions,  II,  6. 

THREATENINO  LETTERS. 

See  Criminal  Law,  XXI,  68. 

THBEATS. 

As  justification.  See  Criminal  Law,  XXI, 
31,  e,  C. 

Evidence  of  to  show  malice.  See  Slander, 
40. 

Evidence  of.  Bee  Criminal  Law,  XXI,  81, 
i,L 
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TLL  JUliri  7L00D8. 

Act  for  nlief  of.  safferers  from  is  void.    See 
Constitutional  Law,  411. 

TIDE  LA]0)  C0MMI8SI05EBS. 

Salaries  oL    See  CkintroUers,  14. 
Deed  oL    See  San  Frandsoo,  28S. 

TIDE  LAUDS. 

See  Swamp  and  Overflowed  Lands,  XL 

Beach  and  water  lots  of  San  Francisco.  See 
San  Francisco,  XIV,  10. 

Water  front  of  San  Francisco.  See  San 
Francisco,  XIV,  10,  a. 

Sale  of.  See  Swamp  and  Overflowed  Lands, 
V. 

TIDE  WATEBS. 

See  Swamp  and  Overflowed  Lands,  U; 
Watercourses,  II,  i. 

Extending  streets  into  tide  water.  See 
Ban  Francisco,  XI. 

Wharves  built  inta    See  Wharves,  TTT. 

TIMBEB. 

See  croas-ref eiencee  under  Growing  Trees. 

TIMBEB  LAITDS. 

See  Public  Lands,  808,  800. 

TIME. 

1.  When  time  is  important,  courts  wQl 
inquire  into  a  day,  or  fractional  portion  of  a 
day.    (People  t.  Beatty,  14  Cal.  566.) 

2.  Where  the  rights  of  parties  are  con- 
cerned, a  day  will  not  be  considered  a  unit, 
but  inquiry  may  be  made  as  to  the  very  pomt 
of  time  when  an  act  was  done.  (Graig  t. 
Godfroy,  1  Oal.  416.) 

3.  Although  in  some  cases  courts  will  not 
take  cognizance  of  fractions  of  a  day,  to  de- 
termine which  of  two  acts  was  first  in  point 
of  time,  yet  the  rule  la  necessarily  departed 
firom  when  the  question  whether  one  legal 
right  shall  have  priority  over  another  depends 
upon  the  order  of  events  occurring  upon  the 
same  day.  (Hoyt  t.  San  Francisco  etc.  B.  B. 
Co.,  87  CaL  610.) 

4.  Where  it  is  necessary  to  give  effect  to 
contracts  and  carry  out  the  intention  of 
parties  the  first  day  is,  by  the  courts,  in- 
cluded, or  excluded,  as  the  case  requires, 
there  appearing  to  be  no  uniform  rule  on  the 
subject,  but,  when  a  time  for  deliberation  is 
allowed,  the  exclusive  rule  should  be  adopted. 
(Price  V.  Whitman,  8  Cal.  412.) 

Cited  6  Dak.  S49. 

6.  A  stipulation  extending  the  time  within 
which  to  answer  to  and  induding  a  specified 
day  which  falls  on  Sunday  entitles  the  de- 
fendant to  answer  at  any  time  during  the 
succeeding  Monday.  (Blackwood  t.  Cutting 
Packing  Co.,  71  Cal.  461.) 

Sundays,  effect  of  on  computation  of  time. 
See  Statutes,  I,  2. 

Last  day  falling  on  Sunday.  See  New 
Trial,  416. 

Sundays,  computation  of  in  calculating  lay 
days.    Bee  Shipping,  8. 


Computation  where  last  day  Wis  on  ho]i> 
day.    See  Appeals,  415. 

Computation  of  time.  See  Taxation,  439, 
772. 

Computation  of  on  note.  See  Statute  ol 
Limitations,  VI,  4,  e. 

Computation  of  time,  letorn  of  bill.  Sea 
Statutes,  I,  2. 

Holidays.    See  Holidays. 

a.  Section  1054  of  the  Code  of  CSvil  Proce- 
dure, giving  the  superior  court  power  to  extend 
the  time  within  which  certain  acts  mav  be 
done,  does  not  apply  to  an  act  which  is 
required  to  be  done  in  the  justice's  court 
within  the  time  limited  by  the  statute,  in 
order  to  give  the  superior  court  jurisdiction 
to  act  in  the  case  at  alL  (McCracken  v.  Su- 
perior Court,  86  Cal.  74.) 

7.  It  is  always  within  the  power  of  a  court, 
when  exercising  proper  discretion,  to  extend 
the  time  fixed  oy  law,  whenever  the  ends  of 
justice  would  seem  to  demand  such  an  exten- 
sion.   (Wood  V.  Fobes,  5  Oal.  62.) 

8.  The  case  of  Muir  v.  Galloway,  61  CaL 
498,  in  so  far  as  it  holds  that  the  superior 
court  may  by  the  entry  of  two  or  more  orders 
(the  first  or  any  order  or  orders  preceding  the 
last  expiring  on  Sunday)  extend  the  period  of 
time  within  which  any  of  the  acts  mentioned 
in  section  1054  of  the  Code  of  Civil  Procedure 
may  be  performed  for  a  longer  period  than 
authorized  by  that  section  if  only  one  order  of 
extension  is  made,  doubted,  ana  the  question 
declared  to  be  an  open  one.  (Beay  t.  Butler, 
99  Cal.  477.) 

Extension,  time  to  serve  notice  of  appeal, 
extension  of.    See  Appeals,  'i62. 

Kxtension,  power  to  extend  time  to  aj^ 
peal.    See  Appeals,  IV,  2. 

Extension,  appeal,  undertaking  on,  time  for 
filing  may  be  extended.    See  Appeals,  681. 

Extension  of  time  for  filing  statement.  See 
New  Trial,  V,  7,  c 

Extension  of  time  of  giving  notice  of  motion 
for  new  triaL    See  New  Trial,  V,  3,  c,  D. 

Extension,  order  extending  review  of  by 
certiorari.    See  C!ertiorari,  III,  2,  a. 

Extension  of  time  to  answer,  motion  to  di^ 
miss  is  not.    See  Pleading  and  Practice,  23ft. 

Extension  of  time  to  file  petition  fat  re- 
hearing;   See  Appeals,  3223. 

Extension,  time  cannot  be  extended  by 
renewal  of  motion.    See  Appeals,  418. 

Extension,  order  extendmg  time,  construc- 
tion of.    See  Appeals,  1873. 

Extension,  order  extending  time  beyond 
statutory  length.    See  New  Trial,  420. 

Extension,  power  to  extend  time  to  prepare 
bill  of  exceptions.    See  Appeals,  VI,  1,  d. 

Extension,  power  of  ]udge  of  diCerent 
county  to  extend.    See  New  Trial,  421. 

Extension,  service  of  injunction  does  not 
enlarge.    See  Injunctions,  301. 

Extension  of  on  contract,  validity  of.  See 
Municipal  (jorporations,  211. 

Extension  of  time  on  contracts.  See  Con- 
tracts, IV,  2,  c 

Extension  of  time  on  note.  See  Bills  and 
Notes,  V. 

Extension  of  time  to  sue.  See  Homeeteada, 
XII,  5,  a. 
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Ezteneion  of  time  of  mortgage.  See  Mort- 
gages, XVI. 

Extension  of,  effect  on  surety.  See  Surety- 
■hip,  IV,  6,  d. 

Extension  of  time  of  payment.  See  Pay- 
ment, III. 

Acceptance,  time  for.  See  Dedication,  U,  6 ; 
Yendor  and  Vendee,  I,  2. 

Accomiting,  time  to  seek.    See  Partnership, 

xin,i. 

Agent's  acts,  ratification  of,  time  oL  See 
Agency,  HI,  7,  f. 

Affidayit  on  application  to  purchase  land, 
time  of  filing.    See  Public  Lands,  388. 

Alimony,  time  of  makiag  allowance.  See 
Marriage  and  IMvorce,  in,  6,  c. 

AJlegalion  as  to  time  of  promise,  evidence 
admissible.    See  Variance,  14. 

Amendment,  time  oL  See  Pleading  and 
Practice,  XI,  5. 

Answer,  time  for.  See  Pleading  and  Prao- 
tioe,  IX,  1. 

Appeal,  time  within  which  appeal  to  be 
taken.    See  Appeals,  IV. 

Appeal,  service  of  notice  of,  time  for.  See 
Appeals,  V,  6,  e,  B. 

Appeal,  time  for,  when  commences  to  run. 
See  Appeals,  IV,  2. 

Appeal,  transcript  on,  time  to  file.  See 
Appeals,  VI,  4,  c 

Appointment  by  governor,  time  of.  See 
Offices  and  Officers,  fil,  2. 

Assessment,  time  of.    See  Taxation,  V,  6. 

Assignments,  time  of.  See  Assignments  of 
Oontracts,  III. 

Attachment,  issuance  of,  time  of.  See  At- 
tachments, II,  4. 

Ciontest  of  probate  of  will,  time  for.  See 
Wills,  X,  9,  a. 

Continuance,  time  of  application.  See  Con- 
tinuance, III,  2. 

Death,  time  of.  See  Criminal  Law,  XXI, 
31,  g,  E. 

Declaratory  statement,  time  of  filing.  See 
Public  Lands,  IX,  3. 

Delinquency,  time  of.  See  Taxation,  XLL 1. 

Delinquent  tax  suit,  time  to  bring.  See 
Taxation,  XII,  4,  e. 

Delivery,  time  of.  SeeDeeds,  IV,  8;  Sales, 
IV,  7. 

Demand,  time  ot  See  Bills  and  Notes,  IX,  3. 

Distribation,  time  for.  See  Estates  of  De- 
ceased Persons,  IX,  2. 

Election  contest,  institution  of,  time  for. 
See  ElectionB,_  XIII.  5. 

Elections,  time  of  holding.  See  Elections, 
V. 

Erasures,  presumptions  as  to  time  of  mak- 
ing.   See  Alteration  of  Instruments,  16. 

Essence  of  contract,  time  as.  See  Vendor 
and  Vendee,  X,  1. 

Essence  of  contract,  time  when  is.  See 
Contracts,  IV,  2,  b. 

Evidence  of  time  of  crime.  See  Criminal 
Law,  XVin,  14,  k. 

Executions,  time  of  issuance  oL  See  Exe- 
cutions, I,  3. 

Execution,  sale  under,  time  of.  See  Execn- 
tions,  IX,  2. 

Homestead  declaration,  time  to  file.  See 
Homesteads,  IV,  1. 

Indorsement,  time  ^  preaomptions  as  to. 
Bee  Bills  and  Notes,  VII,  4. 


Indictment  or  information,  time  in.  See 
Criminal  Law,  XIV,  7,  d. 

Instructions,  time  to  offer.  Bee  Instruc- 
tions, XVII,  1. 

Intervention,  time  of.     See  Intervention, 

m. 

Judgment  on  appeal,  time  for  rendition  of. 
See  Appeals,  XII,  1. 

Judgment,  failure  to  file  decision  within 
statutory  time,  new  trial  for.  See  New  Trial, 
IV,  12. 

Judgment,  statute  requiring  decision  with- 
in particular  time  is  directory.  See  Judges, 
16,  et  seq. 

Judgment,  entiy  of,  time  of.  See  Judg- 
ments, II,  8,  e. 

Judgment,  motion  to  set  aside,  within  what 
time  to  be  made.    See  Judgments,  XIV,  4. 

Land  contest,  commencement  of,  time  for. 
See  Public  Lands,  XVII,  3. 

Letters,  application  for,  time  for.  See  Ex- 
ecutors and  Administrators,  I,  2. 

Meaning  of  "  thereupon."  See  Arbitrati<« 
and  Award,  14. 

Nonsuit,  St  what  time  granted.  See  Noiw 
suit,  IV. 

New  trialj  statement  on  motion  for,  time 
for  preparation  of.    See  New  Trial,  V,  7,  c 

Nonpayment,  notice  of,  when  to  be  given. 
See  Biils  and  Notes,  X,  2. 

Notice  of  motion  for  new  trial,  time  of  giv- 
ing.   See  Mew  Trial,  V,  3,  c 

Notice  of  motion  for  new  trial,  time  of  fil- 
ing.   See  New  Trial,  V,  8,  d. 

Objections,  time  of.   See  Evidence,  X,  6,  d. 

Official  bonds,  time  to  file.  See  Bonds, 
m,  2. 

Options,  time  of  exercise  and  waiver  of. 
See  vendor  and  Vendee,  X,  4. 

Payment,  time  of.    See  Sales,  XII,  2. 

Performance,  time  of.    See  Contracts,  IV,  2. 

Performance  of  covenant  to  build  where  no 
time  specified.    See  Landlord  and  Tenant,  61. 

Presentment  of  claims,  time  of.  See  Es- 
tates of  Deceased  Persons,  VI,  3,  b. 

Railroad,  commencement  and  completion  of 
work,  time  for.    See  Railroads,  X,  4,  o. 

Reasonable  or  practicable  time.  See  Con- 
tracts, IV,  2,  a. 

Reasonable.    See  Insurance,  65. 

Reasonable  time  implied,  where  none  spetd- 
fied.    See  Vendor  and  Vendee,  121,  et  seq. 

Reasonable,  what  is.    See  SheriSs,  68. 

Reasonable  for  acceptance.  See  Vendor  and 
Vendee,  I,  2. 

Reasonable  time  for  pavmcmt  where  no 
time  provided.  See  Vendor  and  Vendee. 
XLl. 

Reasonable  time  for  performance,  what  ia 
not.    See  Vendor  and  Vendee.  X,  1. 

Reasonable,  for  ratification.  See  Infancy, 
18* 

Reasonable,  instance  of.    See  Streets,  627. 

Reasonable,  what  is,  how  determined.  See 
Mines  and  Mining,  341. 

Reasonable  is  question  of  law.  See  Billa 
and  Notes,  168. 

Redemption,  time  oL  See  Executions,  X, 
2;  Mortg^wes,  XX,  8. 

Referees^  reports,  time  of  filing.  See  Re- 
ference, IX,  2. 

Relation.    See  Relation. 

Sale,  proceedings  for,  when  to  be  corn- 
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menced.  See  Estatee  of  Deceased  Persons, 
VII,  4,  c 

Sheriff's  deed,  time  of  execatioo  of.  Bee 
Executions,  XI,  2. ' 

Specific  performance,  suit  for,  within  what 
time  to  be  brought.  See  Specific  Performance, 
V,3. 

Statement,  settlement  of,  time  of.  See  Ap- 
peals,  VI,  l,h,  O. 

Statnte,  return  of,  time  of.  Bee  Statutes, 
1,2. 

Statute  specifying  time  for  performance  of 
act  is  directory.  See  Statutes,  VlII,  23 ;  Tax- 
ation, 214. 

Statute  prescribing  time  for  filing  statement 
is  directory.    See  Banks  and  Banking,  98. 

Statute  as  to  time  of  filing  inventory  is 
directory.  See  Executors  and  Administrators, 
114. 

Statute  as  to  time  of  filing  findings  is  direct- 
ory.   See  Findings,  27. 

Statute  fixing  time  for  filing  papers  is 
directory.    See  Filing,  1. 

Statute  flxins  time  for  return  of  jury  is 
directory.    Bee  Jury  and  Jurors,  67. 

Statute  shortening.  See  Mechanics'  Liens, 
193. 

Street  contract,  failure  to  complete  in  time 
and  extension  oL    See  Streets,  XV,  3. 

Street  contract,  commencement  of  perform- 
ance of,  time  of.    See  Streets,  XV,  1 . 

Summons,  time  of  service  of.  See  Sum- 
mons, IV,  4. 

Tender  of  price,  time  of.  See  Vendor  and 
Vendee,  XI,  1. 

Tender  of  deed,  time  of.  See  Vendor  and 
Vendee,  X,  3. 

Variance  in  time  of  proof  of,  atterance  of 
Blander.    See  Slander,  32,  33. 

Van  Ness  ordinance,  commencement  of  ac- 
tion under,  time  of.  See  San  Francisco,  XIV, 
7,g. 

Venue,  application  for  change  of,  time  of 
making.    See  Venue,  II,  7,  a. 

Warranty,  breach  of,  time  of.    See  Sales, 

VII,  4,  a. 

Will,  within  what  time  petition  to  revoke 
to  be  filed.    See  WUls,  144. 

TITLE. 

1.  One  deraigning  title  to  property  through 
corporation  must  prove  the  legal  existence  of 
the  corporation.  The  recitals  in  deeds,  that 
the  grantor  was  a  corporation,  do  not  prove 
such  corporate  existence  as  against  one  claim- 
ing the  property  through  another  source  of 
title.  (Sonoma  County  W.  Oo.  v.  Lynch,  50 
Oal.  603.) 

2.  Where  a  party  has  entered  into  the  en- 
joyment of  an  estate,  ui.der  two  claims,  one 
of  which  is  good  and  the  other  bad,  he  will  be 
regarded  as  having  entered  under  the  better 
claim.    (Wood  v.  Curran,  99  Cal.  137.) 

Titles  of  particular  persons.  See  particular 
title. 

Title  to  particular  property.  See  particular 
title. 

Statutes,  title  of.    See  Oonstitutional  Law, 

VIII,  2;  Statutes,  VIII,  13. 

Appeal,  title  of  cause  on.    See  Appeals,  X. 
Proceedings  in  contempt,  title  of.   See  Con- 
tempt, V,  h, 


Mistake  in.    See  Verdict,  16. 

Defective  title  of  action  in  affidavit.  Sea 
Venue,  148. 

Action  involving  title  to  real  estate,  what  ia. 
Bee  Vendor  and  Vendee,  862. 

Accession,  title  by.    See  Accession. 

Definition  of.    See  Adverse  Possession,  209. 

Color  of,  entry  under.  See  Adverse  Poesee- 
don,  II,  6. 

Color  of,  definition  of.    See  Definitions,  6. 

Abandonment.    See  Abandonment. 

Failure  to  acquire  title  as  abandonment  at 
homestead.    See  Homesteads,  XIV,  5. 

Divesting  by  abandonment.  See  Pnblie 
Lands,  114. 

Claiming  under  one  title  is  no  abandonment 
of  other.    See  Vendor  and  Vendee,  49. 

Failure  to  assert.    See  Estoppel,  105. 

Forfeiture,  whether  divests.  See  Forfeit- 
ure. 

After-acquired  title.  See  Dedication,  III; 
Deeds,  VIII,  4;  Mortgages,  VII,  5;  Pledges, 
V  . 

Acquired  subsequent  to  judgment.  Sea 
Judgments,  X,  9,  c. 

After-acquired  aa  a  defense.  See  Eject- 
ment, XI,  2. 

Acquired  x>ending  action  must  be  set  np  by 
supplemental  answer.  See  Supplemental 
Pleadings,  15. 

Amendment  setting  up  title  acquired  pend- 
ing action.    See  PleMing  and  Practice,  XI,  9. 

Common  source  of,  estoppeL  Bee  Estoppel, 
29,  et  seq. 

Evidence  as  to.  See  Evidence,  IX,  13,  a; 
Quieting  Title,  III,  10. 

Opinion  as  to.    See  Evidence,  V,  5,  b. 

Possession  as  evidence  of.  See  Possession, 
VI. 

Evidence  of,  power  to  determine  sofficiency. 
See  Constitutional  Law,  18. 

Evidence  of  title  in  action  for  diversion. 
See  Watercourses,  424, 425. 

Receipts,  admissions  in,  as  evidence  d. 
See  Receipts. 

Certificate  of  purchase  as  evidence  of  titl& 
See  Public  Lands,  XIV,  13. 

Possession  of  pueblo  grant  aa  evidence  d 
title.    See  Mexican  Lands,  II,  4,  q. 

Evidence  as  to  admissible  under  what  alio. 
gation.    See  Vendor  and  Vendee,  336. 

Vendor  of  personalty  is  competent  witness 
to  prove  title.    See  Witnesses,  149. 

Vendor  with  warranty  of  title  is  not  com- 
petent witness.    See  Witnesses,  151, 162. 

Presumption  of  title  in  grantee.  See  Dedi- 
cation, 4. 

Knowledge  of  one's  own  tittle.  See  No- 
tice, I. 

Bond  for.    See  Vendor  and  Vendee,  VIL 

Conveyance  by  executor  in  individual  name 
conveys  title.    See  Public  Lands,  696,  et  seq. 

Where  deed  taken  in  name  of  third  person. 
See  Vendor  and  Vendee,  IV. 

Condition  as  to  approval  of.  Bee  Mortgages, 
467. 

Void  deed  convevs  none.    See  Deeds,  308. 

Equitable,  stipulation  for  deed  gives.  See 
Stipulations,  27. 

Perfect  title.  See  Vendor  and  Vendfla^ 
VIII,  6. 

Perfect  and  imperfect  titles.  See  Mexioaa 
Lands,  I,  23,  d. 
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Perfect  equity  ia  equal  to.     See  Equity, 

n. 

Eqnitable,  whether  will  support  ejectment. 
Bee  Ejectment,  III,  4. 

Equitable,  when  a  complete  title.  See  Par- 
tition, 63. 

Defects  in.    See  Vendor  and  Vendee,  VIII. 

Defect  as  defense  in  suit  for  specific  p^orm- 
ance.    See  Specific  Performance,  V,  11. 

Defective,  burden  of  proof  of.  See  Specific 
Performance.  201. 

Defect  or  failure,  rescission  for.  See  Res- 
cission of  Contracts,  III,  5. 

Curative  act,  title  under,  when  passes.  See 
Public  Lands,  XIX,  9. 

False  representations  as  to.  See  Vendor 
and  Vendee,  S5. 

Return  of  bill  of  sale  does  not  revest.  See 
Bales,  283. 

Decree,  whether  vests  title.  See  Use  and 
Occupation,  3. 

Decision  does  not  confer  title.  See  Public 
Lands,  693. 

Decree  in  suit  to  enforce  trust,  whether 
passes  title.    See  Use  and  Occupation,  S. 

Judgment  in  trespass  does  not  transfer  title. 
Bee  Trespass,  86. 

Levy,  effect  of  on  title  to  personal  property. 
See  Attachments,  IV,  3. 

Warranty  of.    See  Auctions,  III:   Sales, 

VII,  3,  a. 

Warranty  of,  limitation  of  action  for  breach 
of.    See  Statute  of  Limitations,  VI,  4,  b. 

Equity,  jurisdiction  of  over.  See  Equity, 
m,  3,  b. 

ABsampsit,  title  not  litigated  in.  See  As- 
sumpsit, I. 

Trying  in  condemnation  proceedings.  See 
Eminent  Domain,  IX,  7. 

Contempt,  title  cannot  be  tried  in.  See 
Contempt,  V,  8. 

Litigation  of  title  in  prohibition.  See  Pro- 
hibition, 67. 

Litigation  of  questions  of  title  in  manda- 
mus.   See  Mandamus,  III,  12. 

Litigation  of  title  in  action  on  street  assess- 
ment.   See  Streets,  XVI,  26,  e. 

Question  of  title  not  considered  on  applica- 
tion for  homestead.    See  Homesteads,  xVl,  9. 

Power  of  probate  court  to  inquire  into.  See 
Homesteads,  470 ;  Probate  Courts,  19. 

Power  of  street  commissioners  to  determine. 
See  Streets,  136. 

Adverse,  litigation  of  in  foreclosure.  See 
Mortgages,  XIX,  12. 

Outstanding,  purchase  of.  See  Cotenancy, 
11,2. 

Outstanding,  as  defense.  See  Ejectment, 
XLL 

Outstanding,  trespasser  cannot  set  up.  See 
Trespass,  44. 

Outstanding,  evidence  of  in  action  to  quiet 
title.    See  Quieting  Title,  146,  147. 

Whether  reinvested  by  failure  to  perform. 
See  Contracts,  IV,  7. 

Quieting.    See  Quieting  Title. 

Allegations  of.  See  Ejectment,  V,  8,  a; 
Injunctions,  154, 

Slander  of  title.    See  Slander,  IX 

Abstract  of  title.    See  Vendor  and  Vendee, 

VIII,  2. 

Searchers  of  records.  See  Searchers  of  Rec- 
ords. 


TOLL-BOIDS. 

See  Turnpike  Companiea. 

T0LL8. 

See  Bridges,  IV ;  Harbor  Commissioners. 

Wharfage  and  dockage.    See  Wharves,  VH. 

Pilotage  is  not  toll.  See  Pilots  and  Pilot- 
age, 3. 

Illegal  note  for  is  void.  See  Bills  and  Notes, 
39. 

Promise  to  pay  is  nudum  pactum,  when. 
See  Contracts,  13. 

On  logs  floated  from  another  state.  See 
Constitutional  Law,  31,  et  seq. 

T05irAeE. 

Duty  on.     See  Wharves,  VL 

TOOU}. 

Exemption  of.    See  Exemptions,  XL 

T0BT8. 

See  Forcible  Entry  and  Unlawful  Detainer. 

Word  "  debt "  does  not  include  claim  arising 
out  of.    See  Partnership,  300. 

1.  An  action  will  not  lie  against  one  who, 
from  malicious  motives,  but  without  threats, 
violence,  falsehood,  deception,  or  benefit  to 
himself,  induces  another  to  violate  his  con- 
tract with  the  plaintiff,  with  whom  he  does 
not  stand  in  the  relation  of  master  and  servant, 
or  any  other  personal  relation.  (Boy son  t. 
Thorn,  98  Oal.  678.) 

2.  An  act  which  does  not  amount  to  a  legal 
injury  cannot  be  actionable  because  it  is  done 
with  a  bad  or  malicious  motive  or  intent. 
Malicious  motives  make  a  bad  act  worse,  but 
cannot  make  that  a  wrong  which  in  its  own 
essence  is  lawful.  (Boyson  t.  Thorn,  98  Cat. 
578.) 

3.  Where  damage  is  shown  to  have  been 
caused  by  an  unlawful  act,  no  negligence  need 
be  proven ;  but  it  is  necessary  in  such  case  to 
establish  every  element  showing  the  act  to  be 
unlawful.  (Galvin  t.  Gualala  Mill  Co.,  98 
Cal.  268.) 

4.  Cause  of  action  arising  out  of  tort  is  not 
assignable.    (Oliver  v.  Walsh,  6  Oal.  456.) 

6.  Recovery  of  verdict  in  action  for  a  per- 
sonal tort  does  not  change  the  character  of 
the  claim  to  a  debt  which  can  be  assigned. 
(Lawrence  v.  Martin,  22  Cal.  178.) 

6.  A  party  injured  by  joint  tort  feasors  may 
bring  separate  suits  aganst  them,  and  proceed 
to  judgment  in  each,  and  no  bar  arises  to  any 
of  them  until  satisfaction  is  received.  (Daw- 
son V.  Schloss,  93  Cal.  194.) 

7.  A  wrongdoer  who  contributes  to  a  dam- 
»ge  cannot  escape  liabilitv  because  his  pro- 
portional contribution  to  the  result  cannot  be 
accurately  measured.  (Learned  v.  Caetle,  78 
Cal.  454.) 

Distinct,  joinder  of  actions  for.  See  Joinder 
and  Severance  of  Actions,  I,  2,  g. 

Several,  injury  to   several   parcels   forms . 
single  tort.    See  Joinder  and  Severance  of 
Actions,  75. 

Joint,  release  of  one,  effect  of.    See  Release. 
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Joint,  new  trial  as  to  one.  See  AppealB, 
8100. 

Joint,  several  verdict.  See  ICalidous  Froee- 
cntion,  80. 

Agent,  torts  of.    See  Agency,  Y,  i. 

Executors  de  son  tort.  See  Kxecutors  and 
Administrators,  XIII. 

■False  imprisonment.  See  False  Imprison- 
ment. 

Frand.    See  Fraud. 

Libel.    See  Libel. 

Malicious  or  wrongful  attachment.  See  At- 
tachments, X. 

Malicious  prosecution.  See  Malidoos  Proae- 
cntion. 

Negligence.    See  Negligence. 

Nuisances.    See  Nuisances. 

Seduction.    See  Seduction. 

Slander.    See  Slander. 

Trespass.    See  Trespasa. 

Trover.    See  Trover. 

Child,  liability  of  parent  for  torts  of  child. 
See  Parent  and  Child,  V. 

Liability  of  husband  for  torts  of  wife.  See 
Husband  and  Wife,  I,  4. 

Willful  omission  of  duty.  See  Offices  and 
Officers.  VII,  3. 

Liability  of  municipality  for  wrongful  acts 
of  officers.  See  Municipal  Oorporations, 
XI1L2. 

Officers,  misconduct  of.  See  Offices  and 
Officers,  XVI,  2. 

Limitations  of  actions  of  tort.  See  Statute 
of  Limitations,^  VI,  11. 

Actions  arising  out  of  torts  and  contracts, 
joinder  of.  See  Joinder  and  Severance  of 
Actions,  I,  2,  d. 

Proper  and  necessary  parties  in  actions  of 
tort.    See  Parties,  VII,  4. 

Waiving  tort  to  sue  in  assumpsit.  See 
Assumpsit,  IV. 

Change  of  action  for  tort  into  contract,  and 
vice  versa.  See  Pleading  and  Practice,  666, 
et'seq. 

Judgment  in  gold  coin  in  action  of  tort.  See 
Appeals,  3034. 

Affirmative  relief  not  obtainable  in  action 
for.    See  Cross-complaint,  4. 

Repeated  or  continuous,  judgments  in  ac- 
tions for.    See  Judgments,  X,  ^g. 

Damages  in  actions  for.    See  Damages,  Y. 

Judgments  in,  interest  on.    See  Interest,  65. 

Survival  of  action  for.    See  Abatement,  40. 

TOWAfiE. 

Liquidated  damages  in  contract  for  hiring 
lighter.  See  Damages,  19,  20;  Bailments,  5, 
etseq. 

1.  It  seems  that  the  towing  a  vessel  out  to 
sea  by  a  steamer  is  the  transportation  of  prop- 
erty so  as  to  bring  the  case  within  the  law  of 
common  carriers.  (White  v.  Steam-tug  Mary 
Ann,  d  Cal.  462.) 

2.  Whether  a  steam-tug  is  a  common  car- 
rier or  not,  she  holds  herself  out  to  the  world 
for  engagement  in  a  business  for  hire,  requir- 
ing prudence,  skill,  and  the  use  of  adequate 
means  to  perform  the  contracts  which  she  un- 
dertakes, and  this  constitutes  a  stipulation  of 
their  existence,  which,  by  clear  construction, 
enters  into  the  contract  and  forms  a  part  of  it. 
(White  T.  Steam-tug  Mary  Ann,  6  CM.  462.) 


S.  The  foct  that  the  owner  of  the  ship  lost 
while  being  towed  to  sea  was  the  agent  tor 
the  owners  of  the  steam-tug  does  not  relieve 
the  latter  from  any  of  the  obligations  under 
which  they  contract  with  otherb.  (White  v. 
Steam-tug  Mary  Ann,  6  Cal.  462.) 

4.  Fact  that  vessel  lost  while  being  towed 
out  to  sea  is  insured  does  not  divest  tbe  owner 
of  the  right  of  action  for  damages  for  her  loes, 
especially  in  the  case  of  a  mere  partial  insur- 
ance, for  in  such  a  case  the  abandonment  by 
the  owner  only  transfers  his  interest  so  far  aa 
that  interest  is  covered  by  the  policy.  (White 
T.  Steam-tog  Mary  Ann,  6  OaL  462.) 

TOWNS. 

See  Municipal  Corporations. 

T0WII8HIP. 

Boondary  lines  of.   See  PabUc  Lands,  7& 

TOWNSITES. 

See  Public  Lands,  XIL 

TBACK8. 

Bailnad.    See  Railroads,  Y. 

TRIDE. 

Oontracts  in  lestraint  of.    See  Restraint  of 
Trade. 


TRADOre  PABTSERSHIP. 

Formation 


of  by  mining   partnership. 
Partnerships,  Yl,  6. 


Ses 


TBAPEMABK8. 
I.  DellBltlom  and  Object  of. 
II.  Beeordlnr  Wltk  Secretary  ot  StKt*. 
III.  Bif  ht  to  at  CommoB  Law. 
IT.  Territorial  Limits  of. 
y.  What  Constltateg,  and  What  maj  b* 

Used  as. 
?I.  lafMagemeBt  of  and  Bemedlea  for. 

I.  DellnlttoB  aad  Object  •t, 

1.  A  trademark  is  a  word  or  device  adopted 
or  devised  and  used  by  the  manofacturer  or 
vendor  of  goods  to  designate  the  ori^  or 
ownership  of  his  goods.  (Burke  ▼.  Cassin,  46 
Cal.  467.) 

2.  The  object  of  a  trademark  is  to  indicate 
by  its  own  meaning,  or  by  association,  the 
origin  or  ownership  of  the  article  to  which  it 
is  appUed.    (Eggers  v.  Hink,  63  Cal.  445.) 

II.  Becordinff  With  Secretary  of  State. 

3.  Since  the  adoption  of  the  codes,  no  one 
can  acquire  the  exclusive  right  to  tbe  use  of  a 
name  or  trademark  in  this  state,  except  by 
filing  it  for  record  with  the  secretary  of  state, 
as  provided  by  section  3197  of  the  Political 
Code.    (Whittier  v.  Diets,  66  CaL  78.) 

ni.  Bight  to  at  CommoB  Law. 

4.  Ri^ht  of  property  in  trademark  is  recog* 
nized  by  common  law,  and  does  not  in  any 
manner  depend  for  its  inceptive  existence  or 
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Bopport  upon  statutory  law,  although  its  ex- 
ercise may  be  limited  or  controlled  by  stat- 
ute.   (Derringer  t.  Plate,  29  Cal.  202.) 
Cited  66  Gal.  79. 

6.  By  the  common  law  the  manufacturer  of 
goods,  or  the  vendor  of  goods  for  whom  they 
have  been  manufactured,  has  a  right  to  desig- 
nate them  by  some  peculiar  name,  symbol, 
figure,  letter,  form,  or  device,  whereby  they 
may  be  known  in  the  market  as  his  own  and 
be  distinguished  from  other  like  goods  manu- 
factured or  sold  by  other  persons;  and,  when 
original  with  him,  the  owner  of  such  mark 
will  be  protected  by  the  courts  in  its  exclusive 
use,  but  only  so  far  as  it  serves  to  indicate  the 
origin  and  ownership  of  the  goods  to  which  it 
is  attached,  to  the  exclusion  of  such  s^rmbola, 
figures,  and  combination  of  words  which  may 
be  interblended  with  it,  indicating  their  name, 
kind,  or  quality.  (FaUdnbuig  v.  Lacy,  86 
Cal.  S2.) 
Cited  89  Oal.  604:  46  CaL  481. 

IT.  Territorial  limlte  of. 

6.  The  right  of  property  in  a  trademark  is 
not  limited  in  its  enjoyment  by  territorial 
bounds,  but  may  be  asserted  and  maintained 
wherever  the  common  law  affords  remedies 
for  wrongs,  subject  only  to  such  statutory 
r^^lationa  as  may  properly  be  made  concern- 
ing the  use  and  enjoyment  of  other  property. 
(Derringer  v.  Plate,  29  Oal.  292.) 

T*  What  Constitateg,  and   What  May  be 
Used  as. 

7.  A  label,  at  common  law,  is  not  a  trade- 
mark, but  when  a  manufacturer  or  seller  of 
goods  adopts  a  label  to  distinguish  his  goods 
from  those  of  another,  he  is  entitled  to  be  pro- 
tected in  its  use,  and  others  will  be  enjoined 
from  using  the  same,  or  a  colorable  imitation 
thereof.    (Burke  v.  Cassin,  45  Cal.  467.) 

8.  Name  of  manufacturer  or  seller  of  goods 
may  be  used  as  a  trademark,  and  the  adoption 
of  the  same  name  as  a  trademark  for  goods 
of  the  same  kind,  by  a  person  of  a  difterent 
name,  is  "piracy  of  a  trademark."  (Burke 
▼.  Oassin,  45  Cal.  467.) 

9.  Words  which  are  merely  descriptive  of 
the  character,  Quality,  or  composition  of  an 
article  cannot  be  monopolizea  as  a  trade- 
mark.   (Schmidt  T.  Brieg,  100  Cal.  674.) 

10.  A  word,  figure,  etc,  in  common  use, 
which  indicates  the  name,  nature,  kind,  qual- 
ity, or  character  of  the  article  cannot  be  ap- 
propriated as  a  trademark.  (Burke  v.  Cassin, 
45  Oal.  467.) 

11.  Terma  in  common  use  to  designate  a 
trade  or  occupation,  in  connection  with  other 
words  indicating  that  a  particular  class  of 
merchandise  of  the  same  general  description 
is  specially  dealt  in,  cannot  be  exclusively 
appropriated  by  any  one  as  a  trademark. 
(Ohoynski  y.  Cohen,  39  C!al.  601.) 

Cited  100  Cal.  678. 

12.  By  the  terms  "  peculiar  name,  letters, 
marks,  devices,  figures,  or  other  trademark  or 
name,"  as  used  in  the  statute  concerning  trade- 
marks, (Uittell's  Laws,  art.  7134),  is  not  meant 
the  established  and  proper  names  by  which 
the  "articles"  to  which  tney  are  attached  and 
by  which  they  are  known  in  the  market,  nor 


something  indicating  their  actual  kind,  char- 
acter, or  quality,  but  b^  them  is  meant,  aa 
the  subjects  of  protection  Mainst  infringe- 
ment, something  new,  not  before  in  use- 
something  of  the  manufacturer's  own  inven- 
tion, or  first  put  to  use  by  him — something 
peculiar  to  him,  and  not  common  to  him  and 
others — something  which  is  intrinsically  for- 
eign to  the  "articles"  themselves,  and  only 
serves  to  designate  them  because  it  has  been 
fancifully  put  to  that  use,  in  disregard  of  all 
natural  relations.  (Falkinburg  v.  Lucy,  85 
CaL  62.) 

13.  The  statute  does  not  vest  in  the  manu- 
facturer or  vendor,  as  the  case  may  be,  any 
exclusive  property  in  the  "articles"  manu- 
factured or  sold,  nor  in  tiieir  names  or  the 
words  which  most  aptlv  and  properly  describe 
them ;  and  even  if  such  were  the  proper  con- 
struction of  the  statute,  it  would  De  void  for 
want  of  power  in  the  legislature  to  enact  it. 
(Falkinburg  v.  Lucy,  85  Cal.  62.) 

14.  If  the  statute  goes  beyond  the  common 
law,  and  embraces  within  its  protection  mat- 
ter which  relates  to  kind,  character,  or  qual- 
ity of  "articles,"  it  is  not  perceived  why  it 
does  not  trench  upon  the  law  of  copy  and 
patent  rights,  and  is  therefore  void.  (Falk- 
mburg  v.Xiucy,  36  Cal.  62.) 

16.  It  is  suggested,  but  not  decided,  that 
the  terms  used  in  the  statute,  to  wit:  "To 
designate  it  as  an  article  of  peculiar  kind, 
character,  or  quality,"  were  inadvertently  in- 
corporated in  it  under  a  mistaken  notion  of 
the  functions  of  a  trademark,  and  that  in 
respect  of  those  terms  the  statute  can  have 
no  intelligible  operation.  (Falkinburg  v.  Lucy, 
86  0aL5f.) 

16.  Word  "  schnapps,"  which  has  long  been 
in  use  to  designate  gm  manufactured  at  Schie- 
dam, cannot  oe  appropriated  aa  a  trademark 
for  gin  in  the  United  States,  even  if  its  former 
use  had  been  confined  to  Europe.  (Burke  t. 
Casein,  45  Oal.  467.) 

17.  Word  "  Schiedam  "  cannot  be  adopted 
as  a  trademark,  because  it  has  long  been  used 
to  denote  quahty  or  kind.  (Burke  t.  Casein, 
45  Cal.  467.) 

18.  The  word  "aromatic,"  when  employed 
to  express  one  of  the  qualities  of  liquor,  can- 
not be  protected  as  a  trademark.  (Burke  t. 
Cassin,  45  Oal.  467.) 

19.  Where  there  is  nothing  in  the  complaint 
upon  which  a  judgment  awarding  to  plaintiff 
the  exclusive  right  to  manufacture  the  bever- 
age of  " Sarsaparilla  and  Iron"  as  against 
the  defendants  can  be  predicated,  the  plain- 
tiffs are  not  entitled  to  a  decree  restraining  the 
defendant  from  preparing,  putting  up,  OSet' 
ing  for  sale,  or  selling  the  beverage  m  ques- 
tion, or  from  selling  it  under  the  name  of 
"  Sarsaparilla  and  Iron,"  and  such  injunction 
is  erroneous.  (Schmidt  v.  Brieg,  100  Cal.  672, 
674.) 

20.  The  words  "  Sarsaparilla  and  Iron  "  are 
generic  terms,  used  for  the  purpose  of  indi- 
cating not  so  much  the  origin,  manufacture, 
or  ownership  of  the  beverage,  as  the  quality 
of  the  article  itself,  and  are  not  the  proper 
subjects  of  exclusive  use  as  a  trademark. 
(Schmidt  v.  Brieg,  100  Oal.  672,  674.) 
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21.  Sign  placed  over  man's  place  of  busi- 
neee  with  row  of  beer  barrels  painted  on  it, 
and  the  letters  "  P.  B."  stamped  on  the  head 
of  the  barrels,  and  the  words  "  Depot  of  the 
Celebrated "  placed  above,  and  the  words 
"  Philadelphia  Beer"  placed  below,  the  bar- 
rels, would  relate  onlv  to  the  description  of 
the  beverage  dealt  in  by  him,  and  cannot  be 
protected  as  a  trademark.  (Eggers  v.  Hink, 
63  Cal.  445.) 

22.  Name  established  for  hotel  is  a  trade- 
mark, in  which  the  proprietor  has  a  valuable 
interest,  which  a  court  of  equity  will  protect 
against  infringement.  (Woodward  t.  Lacar, 
21  Cal.  448.) 

What  may  be  used  as  at  conunon  law.  See 
ante,  III. 

'  Words  "Antiquarian  book  store"  cannot 
be  appropriated  as  trademark.  See  Choynald 
▼.  Cohen,  S9  Cal.  601. 

Yl.  Inrrlngement  of  and  Remedies  for. 

23.  The  statnte  ef  1863  concerning  trade- 
marks does  not  take  away  the  common-law 
remedy  for  the  protection  of  the  same  from 
those  who  do  not  register  their  trademark  ac- 
cording to  the  provisions  of  the  act.  (Der- 
ringer V.  Plate,  29  Cal.  292.) 

24.  An  imitation  of  a  label  nsed  on  goods 
is  8  ch  a  colorable  representation  thereof  as 
is  calculated  to  produce  in  the  mind  of  the 
purchaser  of  goods  the  impression  that  they 
were  manufactured  or  sold  by  the  person 
whoee  label  has  been  imitated.  (Burke  y. 
Cassin,  46  Cal.  467.) 

26.  No  trader  can  adopt  a  trademark  so 
resembling  that  of  another  trader  as  that 
ordinary  purchasers  buying  with  ordinarv  cau- 
tion are  likely  to  be  misled.  (Schmidt  t. 
Brieg,  100  Cal.  672,  674.) 

26.  Where  a  person  has  established  a  busi- 
ness in  this  manufacture  and  sale  of  goods, 
and  carries  it  on  ander  a  given  name  or  with 
a  particular  mark,  whether  the  words  and 
devices  adopted  by  him  constitute  a  trade- 
mark or  not,  another  person  cannot  assume 
the  same  name  or  mark,  or  the  same  with  a 
slight  alteration,  in  such  a  way  as  to  induce 
others  to  deal  with  him  in  the  belief  that  they 
are  dealing  with  the  person  who  has  ^ven  a 
reputation  to  the  name  or  mark.  (Pierce  t. 
Guittard,  68  Cal.  68.) 

Cited  100  Cal.  680. 

27.  Independent  of  the  validity  of  trade- 
marks a  competing  business  firm  is  bound  to 
deal  fairly  in  placing  its  rival  article  upon  the 
Inarket;  and,  if  it  clearly  appears  that  the 
defendant  has  closely  imitate  the  plaintiff's 
label  and  style,  and  has  done  obvious  damage 
to  his  business  through  unlawful  business 
methods  employed,  the  plaintiff  is  entitled  to 
relief  upon  the  g'ound  of  fraud,  and  may 
enjoin  such  imitation.  (Schmidt  t.  Brieg, 
100  Cal.  672.  674.) 

28.  An  intentional  imitation  of  a  trade- 
mark which  is  so  close  as  to  be  likely  to 
deceive  an  ordinary  purchaser  will  be  en- 
joined, notwithstanding  the  fact  that  an  at- 
tentive inspection  would  disclose  differences 
in  many  respects    between    the    two  trade- 


marks.   (Sperry  t.  Perdval  Hilling  Oo_  81 

Cal.  252.) 

Cited  100  Cal.  680. 

29.  In  this  case,  the  plaintiff's  trademark 
of  "  (3ermea"  held  to  have  been  infringed  by 
defendant's  trademark  of  "Golden  Eagle 
Germ."  (Sperry  v.  Percival  Milling  Co.,  81 
Cal.  262.) 

30.  A  slight  change  in  the  name,  such  as 
catting  off  the  final  letter,  or  prefixing  "  Von" 
or  "Van"  to  it,  so  long  as  it  is  an  evident 
imitation,  does  not  prevent  its  use  from  being 
piracy  of  the  trademark.  (Burke  t.  Cassin, 
46  Cal.  467.) 

31.  W.  leased  a  lot  of  land,  on  which  he 
erected  a  building,  in  San  fVancisco,  and 
used  it  as  a  hotel,  to  which  he  gave  the  name 
of  "  What  Cheer  House."  Before  the  lease 
ez(>ired,  he  purchased  an  adjoining  lot,  upon 
which  he  erected  a  large  building,  and  for  s 
time  occupied  both  buUdings  as  the  "  What 
Cheer  House,"  the  principal  sign  being  re- 
moved to  the  one  last  built.  He  soon  after 
surrendered  the  leased  lot,  with  the  building 
which  was  on  it,  and  continued  the  businees, 
under  the  same  name,  entirely  in  the  build- 
ing which  he  had  erected  on  the  lot  he  bad 
purchased.  Two  months  afterwards,  the  de- 
fendants, having  purchased  the  first  men- 
tioned lot  and  building,  onened  there  a  hotel, 
under  the  name  of  "  The  Original  What  Cheer 
House" — the  word  "original"  being  painted 
on  the  sign  in  small  letters,  and  in  a  manner 
calculated  to  deceive  the  public  into  the  sap- 
position  that  it  was  the  same  name.  In  an 
action  by  W.  against  defendants,  to  restrain 
them  from  using  the  name  of  "  What  Cheer 
House"  for  their  hotel,  held,  that  plaintiff 
was  entitled  to  the  relief  sought,  and  that  de- 
fendants should  be  enjoined  from  the  use  of 
the  name.   (Woodward  v.  Lazar,  21  CaL  448.) 

32.  In  an  action  to  recover  damages  for  an 
alleged  invasion,  by  imitation,  of  the  plain- 
tiff's trademark  for  the  sale  of  a  certain 
washing  powder,  which  consisted  of  a  bishly 
colored  picture  representing  a  wash-room, 
with  tubs,  baskets,  clothes-lines,  etc,  also 
the  following  legend  interblended  with  it: 
"  Standard  Soap  Company,  Erasive  Washing 
Powder,"  followed  by  directions  for  the  use 
of  the  "  washing  powder,"  and  the  place  of 
manufacture,  the  alleged  imitation  by  defend- 
ants consisted  of  a  picture  and  label  which 
were  the  same  as  in  plaintiff's  alleged  trade- 
mark only  in  the  use  of  the  words  washing 
powder,"  the  directions  for  the  use  of  the 
powders,  and  in  use  of  paper  of  the  same 
color  as  that  used  by  plamtiff,  held,  that 
this  did  not  constitute  an  infringement  of 
plaintiff's  trademark.  (Falkinburg  t.  Lucy, 
35  Cal.  62.) 

Cited  66  Cal.  78. 

83.  The  doctrine  of  laches,  as  applied  to 
claimants  in  the  matters  of  trusts,  does  not 
apply  with  full  force  to  cases  of  infringement 
of  trademarks  or  labels ;  and  where  the  action 
was  commenced  about  two  years  after  plain- 
tiff discovered  the  infringement,  ana  the 
record  shows  that  the  plaintiff  had,  prior  to 
the  bringing  of  this  action,  brought  suit 
against  other  infringers,  and  that  the  defend- 
ants had  notice  of  the  prior  litigation,  and 
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'bad  changed  the  color  of  their  label  on  account 
of  a  decision  in  the  coort  below,  the  plea  of 
laches  is  not  supported  by  the  facte.  (Schmidt 
▼.  Brieg,  100  Cal.  672,  674.) 

84.  In  an  action  to  recover  damages  for  a 
violation  of  plaintiff's  trademark,  the  profit 
actually  realized  by  defendants  irom  the  sales 
of  the  spurious  article  under  the  simulated 
trademark  is  a  proper  measure  of  damages, 
but  the  recovery  of  the  plaintiff  is  not  limited 
to  the  amount  of  such  profits.  (Graham  t. 
Plate,  40  Cal.  593.) 

Piracy  of  name  used  as  trademark.  See 
ante,  V. 

One  ^ilty  of  fraad  cannot  restrain.  See 
Injunctions,  12. 

TBAIMKCl  SHIP. 

San   Francisco,  training  ship  in.    See  San 
Francisco,  VII. 

TRAINS. 

Management  of.    See  Railroads,  Vm. 

TRANSCRIPT. 

Appeal,  transcript  on.    See  Appeals,  VI,  4. 

TRANSFER. 

Public  fands,  transfer  of.    Bee  Supervisors, 
V,  4;  Treasurers. 

TRA58FEB  OF  CAUSES. 

See  Removal  of  Causes. 

Jurisdiction  on.    See  Jurisdiction,  m. 
Mandamus  to  compel  trial  in  state  court. 
See  Mandamus,  75,  76. 

From  one  department  to  another,  presamp- 
tion.    See  Appeals,  2821. 

Amendment  of  complaint  on.  See  Taxation, 
«S8. 

TBA58IT0BT  ACTIONS. 
See  Venue,  I,  3,  a. 

TRANSLATION. 

'  Ab  evidence.    See  Evidence,  29. 

TRANSPORTATION. 

Oommissioners  of.    See  Railroads,  IX. 

TRANSPOSITION. 

Words,  transposition  of.    See  Statntes,  Ylll, 
10. 

TRAVELERS. 

Rights  ot.  See  Oonstitntional  Law,  II; 
Slavery. 

Turnpike,  rights  of  travelers  over.  See 
Turnpike  Companies,  VI. 

TRAVELIN6  EXPENSES. 

See  Attorney  Greneral,  8. 

Officers,  traveling  expenses  of.    See  Offices 
and  Officers,  XII,  2. 

TRAVERSE. 

See  Pleading  and  Practice,  IX. 


TREASURERS. 

Los  Aneeles,  treasurer  of,  liability  of.  See 
Los  Angeles,  4. 

Is  not  officer  of  executive  department.  See 
Controller,  1. 

Residence  of  treasurer  at  county  seat.  See 
Offices  and  Officers,  78. 

Absence  from  state  for  sixty  days.  See 
Offices  and  Officers,  200,  et  seq. 

1.  The  treasurer  of  state  could  not,  prior  to 
January  1,  1865,  transfer  to  the  eeneral  fund 
any  money  in  the  fund  created  by  the  act  of 
April  4,  1864,  providing  for  the  sale  of  lands 
for  the  relief  of  the  volunteers  of  this  state 
enlisted  in  the  service  of  the  United  States. 
(People  ez  rel.  Livingston  v.  Pacheco,  29  Cal. 
210.) 

Controller,  settlement  with  county  treas- 
urer.   See  CJontrollers,  IV. 

Supervisors,  settlements  of,  with.  See  Su- 
pervisors, 11. 

Payment  of  delinquent  tax  into  treasury. 
See  Taxation,  XII,  4,  m. 

Duty  of,  in  reference  to  payment  of  fines. 
See  Home  for  the  Inebriates. 

Deposit  with,  by  clerk  of  court.  See  Clerk 
of  Court,  7,  8. 

Fines  by  justice  to  be  paid  to.    See  Fines. 

2.  If  a  county  treasurer  receives  money  as 
belonging  to  the  county,  he  is  afterward  es- 
stopped  from  denying  that  it  is  the  money  of 
the  county.  (McKee  v.  Monterey  County,  61 
Cal.  275.) 

Cited  70  Cal.  215. 

3.  Where  a  county  treasurer,  in  compliance 
with  the  requirements  of  section  80  of  the 
County  Government  Act,  made  entries  in  his 
books  charging  himself,  as  treasurer,  with  a 
certain  sum  of  money  as  having  been  received 
from  a  license  tax-collector  on  account  of 
license  taxes,  and  delivered  a  receipt  to  the 
auditor  showing  that  he  had  received  the 
money  from  the  collector,  and  on  the  first 
Monday  of  each  month  thereafter  during  his 
term  made  his  sworn  statement  to  the  auditor 
that  this  amount  of  money  was  in  his  hands 
as  county  treasurer,  he  is  estopped  from  ques- 
tioning his  receipt,  and  will  not  be  permitted 
to  exonerate  himself  from  liability  to  the 
conntv  by  showing  that  the  sworn  statements 
were  false,  and  that  instead  of  requiring  the 
collector  to  pay  the  money  into  the  treasury, 
he  had  taken  his  individual  promise  to  pay 
it  at  a  subsequent  date ;  and  he  and  his  sure- 
ties are  liable  to  the  county  for  the  loss  of  the 
money.  (County  of  San  Luis  Obispo  v.  Pettit, 
100  Cal.  442.) 

4.  Money  in  county  treasury  is  presump- 
tively money  of  county,  and  money  illegally 
withdrawn  by  the  treasurer  will  be  held  to  be- 
long to  the  county  until  the  contrary  is  shown. 
(Sacramento  County  v.  Bird,  31  Cal.  66.) 

6.  The  treasurer  is  not  an  independent 
officer  in  respect  to  his  charge  and  control  of 
the  county  lunds,  but,  in  his  disbursements, 
acts  on  the  warrants  of  the  auditor  on  claims 
audited  by  the  board  of  supervisors.  (Peo- 
ple ex  rel.  Tallant  v.  Fogg,  11  Cal.  861.) 

6.  In  such  a  case  the  treasurer  is  not,  in 
respect  to  interest  money,  placed  in  any  direct 
relation  with  the  creditors ;  and  he  is  not  in- 
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trueted  with  a  mere  ministerial  duty  of 
holding  it  or  paying  it  to  them  on  demand. 
(People  ex  rel.  Tallant  v.  Fogg,  11  Cal.  351.) 

7.  "  Act  requiring  treasurer  to  retain  oer- 
tain  moneys,  approved  January  27,  1852, 
does  not  affect  money  in  the  treasury,  prior 
to  its  approval.  (McDougsl  v.  Roman.  2  Oal. 
80.) 

8.  Under  the  act  of  I860,  concerning  the 
office  of  county  treasurer,  and  that  of  1857, 
concerning  county  warrants,  a  county  treas- 
urer is  not  required  to  pay  all  warrants  which 
the  county  auditor  may  draw  upon  him,  but 
only  such  as  are  founded  on  an  order  made  by 
the  board  of  supervisors  for  payment  of  a  de- 
mand legally  chargeable  against  the  county 
and  allowed  by  the  board.  (Keller  v.  Hyde, 
20  Oal.  593.) 

Cited  22  Cal.  461 ;  23  Oal.  451. 

9.  It  is  the  duty  of  a  county  treasurer  to 
pay  an  auditor's  warrant  ui>on  the  school 
fond,  if  it  is  regular  and  legal  in  form,  unless 
he  has  notice  that  it  is  not  based  upon  a  law- 
ful demand,  or  has  notice  of  facts  sufficient 
to  put  an  ordinarily  prudent  treasurer  upon 
inquiry,  which,  if  diligently  prosecuted,  would 
lead  to  a  discovery  of  the  illegality  of  the 
claim  upon  which  the  warrant  was  founded. 
(Los  Angeles  v.  Lankershim,  100  Cal.  526.) 

10.  A  finding  that  a  payment  by  a  county 
treasurer  was  made  "upon  what  purported 
to  be  a  county  auditor's  warrant,"  raises  the 
presumption,  in  the  absence  of  any  finding  to 
the  contrary,  that  the  warrant  was  genuine, 
and  complied  with  the  law  in  form  and  sub- 
stance. (Los  Angeles  t.  Lankershim,  100 
Cal.  626.) 

Warrants  under  contract  for  support  of 
convicts,  payment  of.    See  Prisons,  29. 

Demand  on  county  treasurer,  what  is  not. 
See  Shorthand  Reporters,  4. 

Claims  of  volunteer  companies.  See  Mili- 
ta^  Companies,  4. 

(Jrder  for  payment  of  minor's  expenses. 
See  Criminal  Law,  1084. 

Trustees  of  state  library,  power  to  draw  on 
treasury.    See  State  Library,  6. 

Duty  to  pay  compensation  of  shorthand  re- 
porters.   Bee  Shorthand  Reporters. 

Final  judgment  on  bill  to  enjoin  payment 
by.    See  Inunctions,  3S7. 

Unauthorized  payment  of  Dupont  street 
warrant.    See  Streets,  137,  et  seq. 

Duty  in  relation  to  payments  for  swamp 
land.  See  Swamp  and  Overfiowed  Lands, 
XI. 

Duty  in  relation  to  payment  of  bonds.  See 
Bonds,  62,  et  seq. 

11.  A  finding  that  the  warrant  upon  wldch 
the  alleged  wrongful  payment  was  made  can- 
not be  found  does  not  raise  any  inference 
against  the  treasurer  that  the  payment  was 
wrongful,  where  it  is  shown  that  the  trial  was 
three  years  after  the  payment  of  the  warrant. 
In  such  a  case  it  will  be  presumed  that  the 
warrant  was  in  the  hands  of  the  auditor,  or 
lost,  or  destroyed,  or  otherwise  disposed  of  bv 
him.  (Los  Angeles  v.  Lankershim,  100  Cal. 
626.) 

12.  A  finding  that  all  of  the  alleged  wrong- 
ful payments  "were  made  by  said  treasurer 


wrongfully  and  without  right  or  aathonty, 
and  in  violation  of  his  duty  as  such  treasurer,*' 
consists  of  mere  conclusions  of  law,  and  even 
if  it  could  be  regarded  as  a  statement  of  facta 
is  too  general  and  indefinite.  (Los  Angeles 
T.  Lankershim,  100  C^l.  525.) 

13.  A  finding  that  a  warrant,  which  it  is 
claimed  the  county  treasurer  had  no  right  to 
pay,  "  was  fraudulent  and  wholly  without 
rigbt,"  is  not  a  finding  that  the  treasurer  was 

C"  ty  of  any  fraud  or  wrong.    (Los  Angeles  v. 
kershim,  100  Cal.  625.) 

14.  A  flndine  that  the  "  treasorer  did  not, 
daring  his  said  term  of  office,  keep  any  books 
as  required  by  subdivision  3  of  section  70  of 
the  (x)unty  Government  Act,"  does  not  state 
any  particulars  in  which  the  treasurer's  books 
were  deficient,  and  does  not  show  that  any 
deficiency  or  irregularity  in  his  book-keeping 
contributed  to  the  loss  of  money  paid  on  aa 
unlawful  warrant  (Los  Angeles  v.  Lanker» 
shim.  100  Oal.  526.) 

15.  The  legislature  having  by  a  general  law 
fixed  the  compensation  of  county  treasurers 
at  a  certain  percentile  on  money  received  by 
them,  boards  of  supervisors  have  no  power  to 
allow  such  treasurers  a  salary  out  of  tfaA 
county  funds,  tmless  specially  authorized  by 
law,  and  the  act  of  March  20,  1865,  creat- 
ing such  boards,  confers  no  such  authority. 
(County  of  San  Joaquin  t.  Jones,  18  Cal.  327.) 

16.  If  a  county  treasurer,  upon  his  settle 
ment  with  the  controller  of  state,  is  allowed 
by  the  latter  officer  to  retain  money  for  <rf- 
ficial  or  other  services  bevond  the  compensa- 
tion to  which  he  is  entitled,  it  is  his  duty  to 
pay  such  money  into  the  county  treasury  and 
turn  it  over  to  his  successor  in  office.  He 
cannot  claim  the  money  on  the  ground  that 
the  controller  exceeded  his  authority  in  mak- 
ing the  allowance.  (McKee  v.  Monterey 
County,  61  Cal.  276.) 

Commissions  allowed  to  by  controller,  re- 
covery of.    See  Controllers,  lo,  et  seq. 

Sacramento,  compensation  of  treasurec 
See  Sacramento,  II. 

Withholding  salary  as  fraud.  See  Bank- 
ruptcy and  Insolvency,  WiJ. 

17.  Money  paid  by  the  treasurer  without 
authority  of  law  is  recoverable  by  the  stats. 
(People  V.  Chapman,  61  Oal.  262.) 

Deed  of  to  city  slip  property.  See  Saa 
Francisco,  292. 

Has  no  immunity  from  legal  process.  See 
Controllers,  16. 

Punishing  for  contempt.    See  Contempt,  84. 

Enjoining.    See  Injunctions,  II,  11. 

Mandamus  against.  See  Mandamus,  II, 
12,  e. 

County  treasurer  may  purchase  swamp 
land.    ^  Swamp  and  C>verflowed  Lands,  77. 

County,  money  with,  taxation  of.  See  'S»x- 
ation,  IV,  7. 

Carrier,  duty  of,  towards.  See  Oommoa 
Carriers,  IV,  2. 

Bond  of,  construction  of.    See  Bonds,  80b 

Approval  of  bond  oL    See  Bonds,  90,  9L 

Bond,  complaint  in  action  on.  See  Bonds, 
125. 

Plaintiff  in  suit  on  bond.    See  Bonds,  116. 

Interest  is  recoverable  in  action  on  bond. 
See  Bonds,  138. 
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Comity,  sttachment  in  action  on  bond  oL 
Bee  Attachments,  88. 

Sureties  of,  liability  of.  See  Saretysbip,  45, 
«tseq. 

Sureties  of,  county  judge  could  not  dis- 
charge.   See  Suretyship,  8. 

Action  by  treasurer  of  unincorporated  as- 
sociations. See  Unincorporated  Associations, 
DC 

Corporation,  treasurer  of,  unauthorised  ex- 
penditure.   See  Corporations,  VUI,  8. 

TBEA8UBT  NOTES.  . 

See  Payment,  I. 

Power  to  issue.  See  Constitational  Law, 
in.4. 
Payment  in.    See  Payment,  40. 

TBEATIES. 

See  Aliens,  7,  8;  Consuls,  1. 

Jurisdiction  over  case  inTolving.  See  Mex- 
ican Lands,  130. 

Bight  secured  by  cannot  be  interfered  with. 
See  Husband  and  Wife,  344. 

Settlers'  act  is  not  in  yiolation  of.  See  Con- 
stitutional Law,  393. 

Regarding  aliens.    See  Aliens,  26. 

Chippewas,  treaty  with.    See  Indians,  6. 

Witn  China,  law  restricting  immigration. 
See  Immigration,  1. 

Treaty  of  Queretaro,  citizens  under.  See 
CHtizens,  1. 

Cession  of  territory,  rights  nnder.  See  In- 
ternational Law,  6. 

Ordinance  does  not  violate,  when.  Bee 
Ordinances,  61. 

TREES. 
See  Growing  Trees. 

TRESPASS. 
I.  What  ConstitBtes  and  for  Wluit  lets 

lies. 
n.  Bight    •t   Self  ProteetlOB   Against} 

Trespass  on  Pnblle  Property. 
m.  Actions  for. 

1.  What  Action  u  for  Tre»pat$» 

2.  Limitation  of. 

8.  By  and  Against  Whom  Liet;  Po$$e$- 
lion,  Necettity,  and  Sufficiency  of, 
and  Evidence  at  to. 

4,  Aitignment  of  Claim  for. 

.  6.  Juritdiciion  Over;  Pleadin((t  in;  Join- 
der or  Severance  of  Aelion$f  Con- 
tinuoue  Tretpaet. 

ft,  ParUe*. 

7.  JiuHficaiion  of  Trttp<u$, 

8.  Evidence  in;  Variance. 

9.  Inttruetiont. 

10.  Verdict,  Damage*,  and  Judgment, 

Before  incorporation.  See  Corporations, 
33,4. 

Certioraii  to  review  trespass  nnder  court's 
authority.    Certiorari,  III,  2,  e. 

Remedy  for.  See  Forcible  Entry  and  Un- 
lawful Detainer,  V,  4. 

Enjoining.    See  Injunctions,  11,  6. 

Bills  of  peace  against.    See  Equity,  32. 

Possession  of  trespasser,  effect  of  dedication 
an.    See  Dedication,  Y. 


Summons,  statements  in.  See  Summons, 
21. 

Jury  trial,  where  injunction  asked.  See 
Jury  and  Jurors,  12. 

Trover  against  trespasser  cutting  timber. 
See  Trover,  13. 

Trespasser  cannot  invoke  statute  of  frauds. 
See  Statute  of  Frauds,  122. 

Replevin  for  crops  grown  by  trespasser.  See 
Replevin,  19. 

Trespasser  cannot  question  existence  of  cor- 
poration.   See  Corporations,  64. 

Trespasser  cannot  question  nonperformance 
of  conditions.    See  Deeds,  353. 

Bare  trespass  does  not  justify  homicide. 
See  Criminal  Law,  2130. 

Court  of  equity  should  not  license  trespass. 
See  Watercourses,  XII,  6. 

Agreement  to  indemnify  against  is  void. 
See  Indemnity,  1. 

I.  Wliat  Coastitates  aad  for  What  Acts 
Lies. 

1.  To  maintain  trespass  de  bonis  asportatis, 
evidence  of  an  actual  forcible  dispossession  of 
the  plaintifi  is  not  necessary.  Any  unlawful 
interference  with  the  property,  or  exercise  of 
dominion  over  it,  by  which  the  owner  is  dam- 
nified, is  sufficient  to  maintain  either  action. 
(Rider  v.  Edgar,  54  Cal.  127.) 

Cited  91  Cal.  122;  19  Or.  455. 

2.  Where  owner  of  real  property,  having 
right  to  possession,  makes  forcible  entry,  the 
person  m  the  wrongful  possession  cannot 
maintain  an  action  of  trespass ;  the  remedy 
provided  by  statute  for  a  forcible  entry  is  ex- 
clusive. (Oanavan  v.  Gray,  64  Cal.  6.) 
Cited  8  Utah,  411. 

8.  One  who  enters  wrongfully  upon  the 
land  of  another  is  a  trespasser,  and  he  does 
not  cease  to  be  such  so  that  an  action  will  not 
lie  against  him  for  a  trespass,  because  he  is 
allowed  for  one  month  after  his  entry  to  re- 
main in  the  undisturbed  possession.  (Meyers 
V.  Farquharson,  46  CaL  190.) 

4.  Consent  of  plaintiff  to  defendant's  entry, 
if  it  is  merely  voluntary,  may  be  withdrawn 
at  any  time  before  the  actual  entry  of  the  de- 
fendants.    (BrowneU  v.  Fisher,  67  Cal.  160.) 

6.  A  person  who  has  been  permitted  to  oc- 
cupy land  for  a  particular  purpose,  whether 
as  a  servant  or  licensee,  becomes  a  trespasser 
by  abusing  the  privilege,  or  committing  any 
act  hostile  to  the  interests  of  his  employer  or 
licensor.    (Rogers  v.  Duhart,  97  Cal.  600.) 

Destruction  of  another's  property  to  save 
one's  own.    See  post,  III,  7. 

Seisure  by  sheriff,  when  joint  trespass.  See 
Executions,  410. 

One  entering  under  color  of  titie  is  not  tres- 
passer.   See  Ejectment,  234. 

One  destroying  property  to  stop  conflagra- 
tion or  save  life.  Bee  Eminent  Domain,  300, 
301. 

Injury  to  several  parcels  from  single  tort. 
See  Joinder  and  Severance  of  Actions,  76. 

Mistake,  effect  oL  See  Mines  and  Mining, 
307,  et  seq. 

United  States  marshal,  tresx>as8  by.  See 
United  States  Marshals. 

Officer  refusing  to  deliver  office  to  soo- 
cesBor.    See  Offices  and  Officers,  60. 
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Tarnpike  company,  trespass  on  property  of. 
See  Turnpike  Companies,  51,  52. 

Animals,  trespassing.    Bee  Animals,  II. 

Dam,  trespass  upon.  See  Watercourses, 
XI.  6. 

U.  Btffht  of  8elf  Protection  AgaliiBt;  Tres- 
pass on  Pnbllc  Property. 

6.  One  who  is  in  the  possession  of  a  tract  of 
land  has  the  right  to  resist  and  expel  an  in- 
truder if  the  resistance  and  expulsion  take 

glace  before  the  possession  of  the  intruder 
as  become  actual  and  peaceable.    (Hoag  v. 
Pierce,  28  Cal.  187.) 

7.  The  owner  of  property  in  the  possession 
of  the  same  has  a  right  to  use  so  much  force 
as  is  necessary  to  prevent  a  forcible  trespass. 
(People  V.  Payne,  8  Cal.  341.) 

Cited  10  Cal.  87;  60  Cal.  4. 

8.  Where  a  trespasser  goes  with  the  intent 
and  with  the  means  to  commit  felony,  if 
necessary  to  accomplish  the  end  intended,  the 
owner  of  the  property  may  repel  force  by 
force.    (People  v.  Payne,  8  Cal.  341.) 

9.  The  owner  of  real  estate  has  a  right  to 
remove  a  trespasser  from  his  premises,  using, 
however,  only  so  much  force  as  may  be  neces- 
sary for  that  purpose.  (McCartyv.  Fremont, 
23  Cal.  196.) 

10.  Where  trespasser  enters  a  workshop 
for  no  purpose  oi  business,  and  unlawfully 
and  violently  interferes  with  the  machinery 
therein,  the  case  is  within  the  rule  that  a 
man's  house  is  his  castle,  and  that  he  has  the 
right  to  defend  it  against  an  intruder  with  all 
the  force  reasonably  necessary  to  the  defense, 
though  he  would  bte  liable  for  the  result  of  a 
brutal  use  of  force  beyond  what  the  occasion 
warranted ;  but  in  determining  such  a  ques- 
tion due  allowance  must  be  made  for  the  dif- 
ficulty which  a  reasonable  man  would  have 
in  measuring,  under  exciting  circumstances, 
the  exact  amount  of  force  necessary.  (Town- 
send  T.  Briggs,  09  Cal.  481. ) 

11.  In  an  action  to  recover  damages  for  an 
alleged  wrongful  and  malicious  assault,  where 
it  appears  without  conflict  of  evidence  that 
the  plaintiff  entered  the  shop  of  defendant 
without  having  any  business  there  and  im- 
mediately commenced,  in  a  rude  and  wrongful 
manner,  unlawfully  and  violently  to  manipu- 
late machines  therein  so  as  to  put  them  in 
danger  of  being  destroyed  or  broken,  where- 
upon the  defendant  peremptorily  ordered 
bim  to  let  the  machines  alone,  and  to  leave 
the  premises,  and  threatened  to  pound  his 
bead  if  he  did  not  go,  and  upon  his  refusal  to 
leave  the  shop,  picked  up  a  mallet  and  stmck 
him  upon  the  head,  an  instruction  to  the  jury 
that  "  before  the  defendant  would  have  been 
authorized  to  use  force  to  remove  plaintiff 
from  his  place  of  business  he  should  have  re- 
quested plaintiff  to  depart "  is  erroneous,  in 
assuming  that  the  evidence  left  some  doubt 
as  to  whether  the  defendant  told  the  plaintifi 
to  leave  before  any  force  was  used,  or  in  giv- 
ing the  jury  the  impression  that  there  should 
have  been  a  request  couched  in  some  polite 
and  mild-mannered  language  different  from 
that  used  by  the  appellant.  (Townsend  v. 
Briggs,  99  Cal.  481.) 


12.  An  instruction  in  such  a  case  that  "  if 
the  juij  finds  from  the  evidence  that  the 
plaintiff,  at  the  time  of  the  injury  complained 
of,  was  not  trying  to  injure  the  defendant  nor 
his  property,  then  any  force  used  against 
plaintiff"  was  wrongful,  is  erroneous  and 
misleading  as  tending  to  convey  an  impres- 
sion to  the  jury  that  if,  when  the  force  was 
used,  the  plaintiff  was  not  at  that  very 
moment  engaged  in  the  act  of  injuring  the 
defendant's  property,  the  defendant  had  no 
right  to  use  force,  whereas  the  defendant,  as 
owner  of  the  shop,  had  a  right  to  exx>el  plain- 
tiff as  a  trespasser  when  he  refused  to  leave 
after  the  trespass  upon  the  machinery,  and 
to  use  sofflcient  force  to  do  so,  though  plain- 
tiff was  not  at  the  moment  when  the  force 
was  used  handling  the  machines  or  engaged 
in  the  act  of  injuring  the  defendant  or  bis 
property.    (Townsend  v.  Briggs,  99  Cal.  481.) 

Discharged  employee,  trespass  by,  right  of 
removal.    See  Master  and  Servant,  174. 

Animals  trespassing,  impounding.  Bee 
Criminal  Law,  XXI,  32. 

False  imprisonment  in  removal  of  tres- 
passer.   See  Criminal  Law,  lo69. 

Railroad,  trespassers  on  and  doty  towards. 
See  Railroads,  VIII,  2. 

Trespassers,  duty  towards.   See  Negligence, 

13.  If  dty  owns  and  is  seised  and  posses^ 
of  land,  and  an  act  is  passed  by  the  legisla- 
ture appointing  commissioners  to  improve  it, 
and  autnorizing  them  to  take  possession  of  it, 
the  commissioners  may,  in  a  careful  manner, 
remove  from  the  premises  one  who  occupies 
the  same  as  a  servant  and  emi>loyee  of  the 
city,  and  may  also  remove  bis  buildings. 
(Swift  v.  Canavan,  52  Cal.  417.) 

Right  of  occupant  of  public  land  against 
trespasser.    See  Public  Lands,  126. 

Public  lands,  right  of  president  to  remove 
trespassers  on.    See  Public  Lands,  VLU,  12. 

III.  Actions  for. 
/.  What  Metion  n  for  TregpasM. 

14.  Action  for  forcibly  entering  upon  land 
owned  and  possessed  by  plaintiff,  and  tearing 
down  a  dwelling-house  and  outbuildings  and 
carrying  away  the  materials  of  which  they 
were  built,  and  for  digging  up  and  carrying 
away  fruit  trees,  is  quare  clausum  fregiC 
(Uttendorffer  v.  Saegers,  50  Cal.  496.) 
Cited  2  8.  Dak.  284. 

2.  Limitation  of. 

16.  An  action  for  damages  for  trespass  com- 
mitted on  the  lands  of  the  plaintiff  by  the  de- 
fendant, in  entering  upon  tne  land  with  large 
bands  of  sheep,  and  thereby  injuring  and  de- 
pasturing the  land,  is  not  subject  to  the 
limitation  of  sixty  days  prescribed  by  the 
statute  of  February  4, 1874,  entitled  "An  act 
to  protect  agriculture,  and  to  i)revent  the 
trespassing  of  animals  upon  private  prop- 
erty in  certain  counties,  the  action  not  be- 
ing founded  upon  that  statute;  but  it  is 
governed  by  section  338  of  the  Code  of  Civil 
IhxKjedure,  which  provides  that  an  action  for 
trespass  to  real  property  may  be  commenced 
within  three  years  after  the  cause  of  action  has 
accrued.    (Zumwalt  t.  Dickey,  92  CaL  156.) 
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9,  By  and  Againat  Whom  Liea;  Poaaeaaion,  Me- 
ceaaity  and  StriSciency  of,  and  Eridanee 
aato. 

16.  Tenant  for  yean  cannot  maintain  action 
to  recover  daniagea  for  a  trespass  apon  the 
leased  premises,  anless  be  was  in  the  actual 
possession  thereof  at  the  time  of  the  alleged 
-entry  of  the  defendant  j  and  for  the  purpose 
of  showing  that  the  plaintiff  was  not  so  in  the 
possession,  evidence  is  admisaible,  'without  a 
plea  of  the  statnte  of  limitations,  that  the 
defendant  then  was,  and  for  many  years  prior 
thereto  had  been,  in  the  adverse  possession 
thereof.  (Heilbron  v.  Heinlen,  72  Cal.  371.) 
Cited  78  Cal.  383. 

Lessor  of  personalty  cannot  maintain  tres- 
pass.   See  Trover,  6. 

Tenant  may  sue  for.  See  Landlord  and 
Tenant,  88. 

17  One  who  ie  in  possession  of  land  as  a 
«ole  devisee,  pending  the  settlement  of  the 
«8tate  of  the  testator,  may  maintain  an  action 
in  her  individual  name  to  recover  damages 
for  a  trespass  committed  thereon  after  the 
death  of  the  testator,  and  while  she  is  in  pos- 
aession.    (Colton  v.  Onderdonk,  69  Cal.  lo6. ) 

18.  An  action  cannot  be  maintained  against 
A  to  recover  damages  for  a  trespass  to  real 
«8tate  committed  by  B.  (Stevenson  v.  Lick, 
1  CaL  128.) 

Against  United  States  marshal.  See  Be- 
moval  of  Causes,  4. 

By  sherifi,  demand,  necessity  of.  See 
fiheriffs,  60.  61. 

Settler  on  public  lands  may  maintain.  See 
Public  Lands,  166,  et  seq. 

Trespass  does  not  survive.  See  Abate- 
ment,  41. 

Trustee  may  sue  for.  See  Trusts  and  Trus- 
tees, 117. 

Executor  may  sue  for  trespass.  See  Exec- 
utors and  Administrators,  262. 

19.  In  trespass  quare  clansum  fregit  it  is 
incumbent  on  the  plaintiff  to  show  that  be 
was  in  the  actual  possession  of  the  premises 
at  the  time  of  the  alleged  trespass,  and  the 
defendant  may  prove,  under  a  general  denial, 
that  a  tenant  of  the  plaintiff  was  in  the  actual 
possession.  (Uttendorffer  t.  Saegers,  SOCal. 
496.) 

Cited  72  Cal.  374. 

20.  An  action  cannot  be  maintained  for  a 
trespass  committed  on  land  when  the  plaintiff 
is  totally  disseised,  and  the  defendant  is  in 
the  adverse  possession  thereof.  (Raffetto  v. 
Fieri.  60  Cal.  363.) 

Cited  61  Cal.  630;  72  Cal.  374;  3  Mont.  222, 
223. 

21.  Possession  of  personal  property  is  suffi- 
cient to  maintain  an  action  of  trespass  against 
a  mere  wrongdoer.  (Golden  Gate  M.  &  M. 
Co.  ▼.  Joshua  Hendy  M.  W.,  82  Cal.  184.) 

22.  Possession  in  plaintiff  is  sufficient  to 
«nable  him  to  maintain  trespass;  and  al- 
though a  higher  title  may  be  attempted  to  be 
aet  up,  the  failure  to  sustain  it  will  not  oper- 
ate against  the  right  to  recover  damages. 
(McCarron  ▼.  O'Connell,  7  Cal.  152.) 

23.  Defendant  cannot  inquire  into  good 
faith  of  plaintiffs'  possession  in  an  action  for 


trespass  or  nuisance.   (Eberbardv.  Tuolumne 
Water  Co.,  4  Cal.  308.) 

24.  It  is  error  in  the  court  to  instruct  the 
jury  that  the  delivery  of  the  deed  and  the 
cutting  of  firewood  on  the  tract  was  sufficient 
evidence  of  possession,  when  the  question  in 
dispute  is  whether  the  premises  m  dispute 
were  within  the  lines  of  the  deed.  The  cut- 
ting of  timber,  by  itself,  was  neitlier  posses- 
sion nor  title  as  against  the  owner.  (Stock- 
ton T.  Garfrias,  12  Cal.  315.) 

4.  Aaa/gnment  of  Claim  for. 

25.  A  claim  for  damages  caused  by  a  tres- 
pass on  land  is  assignable,  and  the  assignee 
may  maintain  an  action  to  recover  the  same. 
(More  V.  Massini,  32  Cal.  690.) 

5.  Juriadiction  Over;  Pleadin^a  in;  Joinder  or 
Severance  of  Aeiiona;  Contmuoua  Treapaaa. 

Jurisdiction  of  district  courts  over.  See 
Jurisdiction,  XI.  1,  d. 

Real  estate,  trespass  to,  jurisdiction  over. 
See  Justices  of  the  Peace,  IV,  6,  b. 

Venue  of  action  to  restrain  threatened  in* 
jury  to  property.    See  Venue,  I,  3,  f. 

26.  In  an  action  to  recover  damages  for  in- 
juries to  real  property,  where  the  plaintiff 
shows  facts  which  would  entitle  him  to  relief 
in  a  common-law  action  on  the  case,  the  fact 
that  he  alleges  that  he  was  in  possession  is 
immaterial,  and  the  allegation  may  be  treated 
as  surplusage.  (Rogers  ▼.  Duhart,  97  Cal. 
500.)    .     ^  * 

27.  A  complaint  in  an  action  to  recover 
damages  for  trespass  and  destruction  of  prop- 
erty, which  alleges  that  defendant  enter^ 
upon  plaintiff's  premises  and  tore  down  parts 
of  a  building  thereon,  and  caused  great  dam- 
age to  plaintiff's  goods  and  business,  and  ren- 
dered the  premises  unfit  for  plaintiff's  busi- 
ness, and  tnereby  broke  up  ancf  destroyed  said 
business,  and  that  the  same  was  done  in  a 
threatening  and  terrorizing  manner,  so  that 
plaintiff  suffered  great  mental  and  physical 
distress,  and  that  she  was  damaged  thereliy 
in  the  sum  of  five  thousand  dollars,  is  de- 
murrable for  uncertainty,  on  the  ground  that 
it  does  not  specifically  allege  the  value  of  the 
property  destroyed,  nor  the  amount  of  dam- 
age done  to  the  premises,  nor  the  amount  of 
damage  done  to  plaintiff's  business,  each  of 
which  should  have  been  alleged.  (Mallory  v. 
Thomas,  98  Cal.  644.) 

28.  If  the  plaintiff,  in  a  complaint  for  cut- 
ting down  trees  on  his  land,  does  not  aver 
that  the  defendant  cut  them  down  know- 
ingly, willfully,  or  maliciously,  he  cannot  re- 
cover the  treble  damages  given  in  the  two 
hundred  and  fifty-first  section  of  the  old  Prac- 
tice Act.     (Barnes  v.  Jones,  61  Cal.  303.) 

29.  In  trespass  for  cutting  down  trees,  with- 
out an  averment  that  the  cutting  was  willful 
and  malicious,  the  plaintiff  may  recover  sim- 
ple damages.    (Barnes  v.  Jones,  61  Cal.  303.) 

Change  of  cause  of  action  from  assumpsit 
to  trespass.    See  Pleading  and  Practice,  567. 

Averment  of  easement  will  support  tres- 
pass.    See  Easements,  64. 

30.  Where  a  trespass  is  continuous,  as  in 
the  trespass  of  cattle  upon  land  day  after 


Digitized  by 


Google 


2864 


TRESPASS,  in,  6-7. 


day,  the  partjr  injured  Is  not  anthorized  to 
divide  it  up  into  several  causes  of  action, 
either  with  respect  to  the  means  by  which 
the  trespass  was  committed  or  the  time  of  its 
commission,  so  as  to  maintain  separate  ac- 
tions or  proccNedings  for  each  cause  of  action. 
(De  La  Guerra  t.  Newhall,  63  Cal.  141.) 

31.  The  eighth  section  of  the  act  of  Feb- 
ruary 4,  1874,  "To  protect  agriculture,  and 
to  prevent  the  trespassing  of  animals  upon 
private  property  in  certain  counties,"  does 
not  contemplate  a  recovery  of  a  part  of  the 
damages  for  the  trespass  by  proceeding  under 
the  act,  and  another  part  of  the  damages  for 
a  portion  of  the  same  trespass  by  means  of 
an  action  at  law.  (De  La  Ouerra  t.  Newhall, 
63  Cal.  141.) 

32.  In  a  complaint  for  trespass,  tbe  plain- 
tiff claimed  five  hundred  dollars,  tbe  alleged 
value  of  the  property  destroyed,  and  five  hun- 
dred dollars  damages;  defendant  demurred 
on  the  ground  that  two  causes  of  action  were 
improperly  joined;  and  the  court  below  sus- 
tained the  demurrer.  Held,  that  this  was 
error.    (Tendesen  v.  Marshall,  3  Cal.  440.) 

83.  A  complaint  in  trespass  averring  that 
defendant  wrongfully  entered  upon  the  plain- 
tiff's close  and  removed  earth  and  gravel 
therefrom,  destroyed  ornamental  shade-trees 
growing  thereon,  tore  off  and  removed  tbe 
boards  from  an  entire  wall  of  plaintiff's 
building,  darkened  plaintiff's  windows,  and 
erected  another  building  on  the  premises,  to 
the  damage  of  plaintiff  in  a  specified  sum,  is 
not  demurrable  for  misjoinder  of  causes  of 
action  nor  for  ambiguity.  (Strohlburg  v. 
Jones,  78  Cal.  381.) 

Distinct  trespasses  joinder  of  actions  for. 
See  Joinder  and  Severance  of  Actions,  I,  2,  k. 

Joint  trespass  where  property  wrongfully 
seized  on  execution.    See  Sheriffs,  62. 

Repeated  trespass,  judgment  is  no  bar  to 
subsequent  action.    See  Judgments,  343. 

Presumption  as  to  continuance.  See  Pre- 
sumptions, 8. 

34.  The  failure  of  the  owner  of  the  land  upon 
which  the  alleged  trespass  was  committed  to 
comply  with  certain  statutory  requirements 
in  connection  with  his  land,  conceding  it  to  be 
a  defense  to  an  action  for  the  trespass,  cannot 
be  taken  advantage  of  by  demurrer  to  a  com- 
plaint in  which  no  such  fact  is  alleged. 
(Triscony  v.  Brandenstein,  66  Cal.  614. ) 

36.  A  complaint  merely  setting  forth  in  de- 
tail the  circumstances  attending  an  unauthor- 
ized and  aggravated  trespass  on  the  close  of 
plaintiff,  which  have  a  material  bearing  on 
the  question  of  damages,  is  not  demurrable 
for  ambieuity  as  to  what  the  damages  arose 
from.     (Razso  t.  Vami,  81  Cal.  289.) 

36.  In  an  action  of  trespass,  where  there  is 
no  specific  denial  of  the  amount  of  damage 
alleged  in  tbe  complaint,  although  the  alleged 
cause  of  damage  is  specially  traversed,  it  is 
doubtful  whether  such  answer  amounts  to  a 
denial  of  the  damage.  (Rowe  t.  Bradley,  12 
Cal.  226.) 

37.  In  an  action  for  trespass  upon  land,  al- 
leged by  the  complaint  to  be  in  the  possession 
of  the  plaintiff  at  the  time  of  the  unlawful 
entry  tnereon  by  the  defendants,  it  is  not  a 


sufficient  traverse  of  the  allegation  of  poasee 
sion  for  the  defendants  to  aver,  in  their  an- 
swer, that  to  the  best  of  their  information 
and  belief  they  did  not  commit  the  grievance 
upon  any  land  in  the  lawful  possession  of 
pTaintiffs.     (McCormick  t.  Bailey,  10  Gal. 

Attaching  contract  justifying  trespass  t» 
answer,  failure  to  deny.  See  Pleading  and 
Practice,  362. 

Evidence,  what  not  admissible  under  gen- 
eral denial.    See  post.  III,  8. 

Cross-complaint  for.  See  Gioss-oomplaint. 
10,11. 

Cross-complaint  alleging  that  treBpasBe» 
were  committed  contrary  to  moviaoaa  of 
statute.    See  Cross-complaint,  ^ 

e.  Pttrtlea. 

88.  According  to  common-law  rules,  a 
plaintiff  cannot,  by  mere  notice,  bring  in 
parties  not  sued  in  an  action  for  trespass, 
when  there  is  no  pretense  that  they  were 
trespassers.    (Pico  v.  Webster,  14  CaL  202. ) 

Joint  action  against  husband  and  wife. 
See  Husband  and  Wife,  611. 

Striking  out  namee  of  parties  in  action  for. 
See  Parties,  94. 

Intervention  in.    See  Intervention,  81. 

7.  JuaMkatton  of  Trenpan. 

39.  In  trespass  qnare  clausum  f regit,  where 
the  complaint  avers  matter  of  aggravation 
after  the  entry,  an  answer  justifying  tbe  ag- 
gravating matter,  but  admitting  plaintiff's 
title  and  possession,  does  not  state  facts  suf- 
ficient to  constitute  a  defense.  (Pico  t. 
Colimas,  32Cal.  678.) 

40.  In  trespass  qnare  clausum  fregit  an  an- 
swer justifying  merelv  because  the  defendant 
has  an  easement  on  the  land  contains  no  de- 
fense.    (Pico  V.  Colimas,  32  Cal.  578. ) 

41.  An  answer  justifying  trespass  on  ground 
of  official  duty  should  aver  that  the  defend- 
ant is  an  officer,  and  what  his  official  duty  is. 
If  there  are  other  defendants,  and  the  answer 
is  intended  to  apply  to  them,  it  should  state 
that  they  entered  m  aid  of  the  officer.  (Pico 
V.  Colimas,  32  Cal.  678.) 

42.  Action  of  trespass  cannot  be  defended 
on  the  ground  that  it  was  authorized  by  the 
officers  of  a  levee  district,  where  the  corpora- 
tion had  no  authority  to  direct  the  act  witnoat 
the  consent  of  the  plaintiff.  (Brownell  t. 
Fisher,  67  Cal.  160.) 

43.  The  fact  that  a  party  is  engaged  in  tbe 
construction  of  a  work  requiring  a  large  pe- 
cuniary expenditure  will  not  justif]^  a  tres- 
pass on  private  property.  (Weimer  v. 
towery,  11  Cal.  104,112.) 

44.  It  has  never  been  held  that  a  trespasser 
upon  lands  in  the  possession  of  another  can 
justify  his  acts  by  setting  up  an  outstanding 
title  in  which  he  has  no  privity.  (Weimer  v. 
Lowery,  llCal.  104, 112.) 

46.  A  may  not,  in  order  to  saye  bis  own 
property,  destroy  property  of  B,  however  ur^ 
gent  the  necessity.  (Turner  t.  Tuolumne 
County  Water  Co.,  26  Cal.  397.) 

Great  value  of  acts  done  will  not  justify 
tresi>ass.    See  Watercourses,  61. 


Digitized  by 


Google 


TRESPASS,  m,  7-10. 


2866 


Trespasser  cannot  plead  an  estoppeL  See 
Estoppel,  101. 

8.  Evidence  in;  Variance, 

46.  If  the  complaint,  in  an  action  to  recover 
damages  for  an  alleged  trespass,  avers  that 
the  defendant  anlawfnlly  entered  on  plain- 
tiff's land  and  tore  down  a  gate,  the  gist  of 
the  action  is  the  entry,  and  the  removal  of 
the  gate  is  mere  matter  ot  aggravation ;  and 
if  the  plaintiff  fail  to  prove  the  gist,  he  can- 
not recover  for  the  matter  of  aggravation. 
(Pico  V.  Colimas,  32  Cal.  678.) 

Cited  19  Nev.  408. 

47.  Iq  an  action  of  trespass,  evidence  that 
the  plaintiff  had  made  an  application  to  the 
defendants'  agent  to  oversee  the  work  consti- 
tuting the  alleged  trespass  is  competent  as 
tending  to  show  his  consent.  (Burnett  v. 
Fisher,  57  Cal.  162.) 

Cited  89  Cal.  243. 

48.  In  trespass  for  driving  cattle  upon 
land,  alleged  in  the  complaint  to  be  "  in  the 
quiet  and  peaceable  possession  "  of  plaintiCs 
"  claiming  the  same  as  in  fee  simple,"  plain- 
tiffs proved  their  possession  and  actual  occa- 
paocy.  Defendants  then  offered  deeds  from 
I.  to  M.,  and  from  M.  to  plaintiffs,  and  from 
M.  to  defendants,  of  an  undivided  half  interest 
in  the  land,  to  fmow  that  plaintiffs  and  de- 
fendants were  tenants  in  common,  deriving 
title  from  the  same  source,  and  hence  that 
the  action  did  not  lie.  Plaintiffs  objected  on 
the  ground  that  they  relied  solely  on  posses- 
sion. Objection  sustained,  and  deeds  ruled 
out.  Held,  that  the  ruling  was  right,  there 
having  been  no  deraignment  of  title  from  its 
source,  nor  any  proof  to  connect  the  holding 
of  the  parties  with  the  deeds,  or  to  show  that 
possession  was  taken  or  claimed  under  them. 
(Woodbeck  v.  Wilders,  18  Cal.  131.) 

49.  If  circumstances  of  aggravation  be 
shown,  in  order  to  increase  tne  damages, 
then  defendant  may  show  all  circumstances 
connected  with  bis  acts  and  explanatory  of 
his  motives  and  intention!.  (Dorsey  v.  Man* 
love,  14  Oal.  653.) 

Cited  7  Nev.  78. 

60.  Evidence  is  admissible  to  show  that  a 
forcible  trespass  on  the  close  of  plaintiff  was 
accompanied  by  circumstances  of  insnlt  and 
fright  to  plaintiff's  wife  which  caused  her  ill- 
ness for  a  long  jieriod,  and  to  show  that  she 
was  in  condition  where  fright  mi^ht  have 
c-tnsed  her  illness.  (Basso  v.  Yami,  81  Cal. 
289.) 

51.  A  question  put  to  one  of  the  tenants  as 
to  what  the  leasehold  was  worth  to  them,  if 
erroneous  is  harmless,  if  the  answer  plainly 
indicates  that  the  value  of  which  he  testified 
was  the  market  value.  (Hawthorne  v.  Siegel, 
88  Cal.  159.) 

52.  The  plaintiff,  in  an  action  quare  clausum 
fregit,  mav  prove  several  distinct  trespasses 
committea  at  various  times,  if,  in  his  com- 
plaint, he  alleges  the  time  of  one  trespass 
and  that  others  were  afterward  committed. 
(Brady  v.  Bronson,  45  Cal.  640.) 

63.  Where  several  defendants  are  declared 

against   jointly,    but    no   joint    trespass   is 

proved,  the  plaintiff  can  introduce  evidence 

of  a  several  trespass  against  one  of  the  de- 
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fendants,  and  recover  against  such  defend- 

ant.    Aliter,   if  a  joint  trespass    has    been 

proved.    (McCarron  v.  0'(3onnell,  7  Cal.  162.) 

64.  In   trespass   for  driving   cattle  upon 

Elaintifi's  land,  and  by  means  thereof  tramp- 
ns  on,  consuming,  and  destroying  the  grass 
and  herbage,  and  tearing  up,  subverting,  and 
spoiling  the  soil,  held,  that  plaintiff  could  ask 
a  witness:  "What  would  have  been  the  in- 
jury  to  the  laud  by  turning  in  two  hundred 
head  of  cattle  on  the  12th,  13th,  and  14th  of 
April,  and  letting  them  remain  in  six  or  seven 
days?  "  and  "What  would  it  be  worth  to  turn 
in  two  hundred  or  three  hundred  cattle,  and 
pasture  them  for  six  or  seven  days  in  the  field 
sx>oken  of  7"  that  the  questions  as  put  and 
answered  amounted  to  little,  if  any  thing, 
more  than  an  estimate  of  the  value  of  the 
pasturage  or  grass.  (Woodbeck  v.  Wilders, 
18  Cal.  131.) 

66.  In  an  action  for  the  taking  of  personal 
property  —  the  plaintiff  alleging  ownership 
and  possession  of  the  property,  and  a  taking 
by  the  defendant,  and  the  answer  consisting 
of  a  general  denial — no  evidence  is  admissible 
except  as  to  the  ownership  and  taking.  (Pico 
V.  Kalisber,  55  Cal.  153.) 

66.  The  plaintiff  is  not  entitled  to  recover 
damages  for  a  trespass  quare  clausum  fregit, 
alleged  in  his  complaint  to  have  been  com- 
mitted on  his  own  land,  when,  in  fact,  the 
trespass  was  committed  upon  another  piece 
of  land.    (Doherty  v.  Thayer,  31  Cal.  140. ) 

Possession,  evidence  as  to.    See  ante,  III,  3. 

Evidence  as  to  profits.    Bee  post,  72. 

Trespasser  cannot  set  up  outstanding  title. 
See  Ejectment,  233. 

Agreement  as  to  boundaries  as  evidence 
in  trespass.    See  Boundaries,  28,  29. 

Trespass  to  mining  claim,  vendor  Belling 
interest  after  action  accrued,  competency  of. 
See  Witnesses.  V,  8,  o,  E. 

9.  Inetructiont. 

67.  Where,  in  an  action  of  trespass— plain- 
tiff having  attempted  to  prove  malice  and  s 
willful  effort  to  injure  on  tne  p«rt  of  defend- 
ants, with  a  view  of  claiming  vindictive  dam- 
ages— the  court,  on  its  own  opinion  of  the  in- 
sufBciency  of  the  evidence,  instructed  the 
jury  that  malice  was  not  proved,  and  that 
th0y  could  not,  therefore,  find  exemplary 
damages,  held,  that  the  instruction  was 
proper,  the  character  of  the  proofs  warrant- 
ing it.     (Selden  v.  Cashman,  20  Cal.  56.) 

PossesBion,  instruction  as  to.   See  ante,  24. 
Instructions  as  to  damages.    See  post,  80. 

10.  Verdict,  Damagee,  and  Judgment 

68.  Where,  in  an  action  of  trespass,  the  jury 
find  generally  "for  the  plaintiffs,"  it  is  a 
finding  upon  all  the  issues  raised  by  the 
pleadings  material  to  a  recovery  by  the  plain- 
tiffs, and  concludes  the  i>artie8  upon  a  ques- 
tion of  title,  where  it  was  distinctly  put  in  is- 
sue.   (McLaughlin  v.  Kelly,  22  Cal.  211.) 

69.  Where  the  complaint  alleges  a  trespass 
on  a  dam-site  and  dam  in  the  process  of  erec- 
tion, and  on  the  site  for  a  canal  and  the  canal 
thereon  surveyed  and  commenced,  that  the 
defendants,  with  force  and  arms,  expelledthe 
plaintiff  from  said  property,  and  nas  since 
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kept  him  thna  expelled,  and  demands  a  judg- 
ment for  damages  only ,  a  verdict  for  the  plain- 
tiff for  damages  does  not  necessarily  find  all 
the  facts  averred  in  the  complaint.  Such 
verdict  does  not  necessarily  find  a  continual 
withholding  of  possession  or  other  facts  en- 
titling plaintiS  to  an  injunction.  (Nevada 
etc.  Ck).  V.  Kidd,  37  Cal.  282.) 

60.  In  an  action  of  trespass,  the  question  of 
damages  is  a  question  particularly  lor  the  de- 
termination of  a  jury.  (Brake  v.  Palmer,  4 
Cal.  11.) 

61.  Where  a  trespass  is  committed  from 
wanton  or  malicious  motives,  or  a  reckless 
disregard  of  the  rights  of  others,  or  under  cir- 
cumstances of  great  hardship  and  oppression, 
the  measure  and  amount  of  damages  are  mat- 
ters for  the  jury  alone.  (Qorman  v.  South- 
em  Pac.  Co.,  VI  Cal.  1.) 

62.  A  partv  committing  a  trespass  can  be 
made  liable  tor  such  damages  only  as  are  the 
proximate  result  of  the  trespass.  (Story  v. 
Bobinsou,  32  Cal.  206.) 

63.  Damages  for  a  trespass,  where  there  is 
no  malice,  must  be  limited  to  the  direct  and 
natural  consequences  of  the  act,  and  must  also 
be  such  as  are  susceptible  of  computation. 
(Selden  v.  Cashman,  20  Cal.  66.) 

64.  The  measure  of  damages  in  an  action 
for  trespass  on  a  mining  claim  is  the  amount 
of  money  that  will  fully  compensate  the 
plaintiS  for  all  detriment  proximately  caused 
by  the  trespass.  (Empire  Gold  Min.  Co.  v. 
Bonanza  Gold  Min.  Co.,  67  Cal.  406.) 

Cited  19  Nev.  414. 

66.  The  trespass  being  proved,  the  law  pre- 
sumes nominal  damages;  and  the  defenclant 
cannot  justify  his  act,  and  obtain  a  verdict, 
by  showing  that  the  value  of  the  ore  ex- 
tracted from  the  claim  was  less  than  the  ex- 
pense of  extracting  it.  (Empire  (3old  Min. 
Co.  V.  Bonansa  Gold  Min.  Co.,  67  Cal.  406.) 

66.  In  an  action  for  removal  of  vault,  form- 
ing part  of  the  realty,  from  the  plaintiff's 
premises,  the  court  found  and  gave  judgment 
for  its  market  value.  Held,  that  the  meas- 
ure of  damages  was  the  value  of  the  article 
as  it  was  in  place  as  a  part  of  the  realtv,  im- 
mediately precedine  its  removal,  and  not 
what  it  wotQd  sell  for  in  open  market  if  re- 
moved from  the  building.  (Bhoda  T.  Ala- 
meda County,  58  Cal.  367.) 

Cited  0  Mont.  108. 

67.  Measure  of  damages  recoverable  for 
trespass  upon  leased  premises,  and  forciblv 
changing  the  construction  thereof,  by  which 
the  tenants  were  compelled  to  abandon  their 
place  of  business  and  to  vacate  the  premises, 
IS  the  amount  which  will  compensate  them 
for  all  the  detriment  proximately  caused 
thereby,  whether  it  could  have  been  antici- 
pated or  not.  (Hawthorne  v.  Siegel,  88  Cal. 
169.) 

68.  In  estimating  the  damages  done  to  the 
lessees,  it  is  proper  for  the  jury  to  consider 
evidence  concerninK  the  expenses  of  the  en- 
forced removal  of  the  lessees  from  the  prem- 
ises to  another  place  of  business,  and  also 
evidence  regarding  any  damage  which  might 
result  from  their  Ming  deprived  of  the  use  of 


improvements  abandoned  by  them.    (Haw- 
thorne V.  Siegel,  88  Cal.  150.) 

60.  The  tenants  are  entitled  to  be  compen- 
sated for  the  amount  of  any  loss  occasioned 
by  their  being  compelled  to  abandon  the 
leased  premises,  in  respect  to  the  value  of 
their  leasehold  interest  for  the  unexpired 
term,  and  the  value  of  any  advantages  consti- 
tuting a  part  of  or  directly  growing  out  of  the 
leasehold  interest,  and  such  damages  are  not 
in  their  nature  remote  or  speculative. 
(Hawthorne  v.  Siegel,  88  Cal.  169.) 

70.  The  loss  of  a  water  privilege  which  the 
tenants  had  acquired  for  the  purposes  of  their 
business,  and  which  the  trespass  of  the  de- 
fendant caused  them  to  abandon,  is  an  in- 
jury proximately  caused  by  the  trespass,  for 
which  they  should  be  compensated.  (Haw- 
thorne V.  Siegel,  88  Cal.  169.) 

71.  In  actions  for  taking  and  detaining  per- 
sonal property,  no  circumstances  of  aggrava- 
tion being  shown,  the  measure  of  damages  is 
the  value  of  the  property,  with  interest. 
(Dorsey  v.  Manlove,  14  Cal.  563.) 

Cited  1  Mont.  166, 167. 

72.  In  an  action  of  trespass  for  wrongfully 
taking  goods,  the  plaintin  cannot  recover  the 
value  of  the  goods  and  also  the  profits  which 
might  have  been  made  on  their  sale ;  hence, 
the  testimony  of  a  witness,  who,  after  exam- 
ining the  sale  books  of  the  plaintiff,  based  bis 
calculation  of  the  loss  sustained  upon  an  es- 
timate of  the  profits  (according  to  the  previ- 
ous rates)  which  might  have  been  made  but 
for  the  trespass,  is  improper,  and  should  not 
have  been  allowed.  (Butler  t.  Collina,  U 
Cal.  457.) 

73.  In  an  action  to  recover  damages  for  a 
trespass  alleged  to  have  been  committed  by  de- 
stroying the  plaintiff's  fences,  and  by  tramp- 
ling and  destroying  the  grain  and  herbage 
growing  on  his  land,  the  plaintiff  cannot  re- 
cover for  injury  done  to  the  grain  by  the  cat- 
tle of  a  third  person,  for  any  period  of  time 
after  the  original  entry  and  trespass.  (Beriy 
T.  San  Francisco  etc.  K.  R.  Co.,  60  Cal.  435.) 

74.  In  an  action  for  a  trespass,  committed 
by  breaking  into  the  plaintiff's  rooms  and 
destroying  property,  the  jury,  in  estimating 
damages,  must  not  take  into  consideration 
the  plaintiff's  counsel  fees  and  other  expenses 
growing  out  of  the  litigation.  (Falk  v. 
Waterman,  49  Cal.  224.) 

76.  Exemplary  or  vindictive  damages  can- 
not be  recovered  for  a  trespass  not  malicious 
in  its  character.  (Selden  v.  Cashman,  20  CaU 
66.) 

76.  The  rule  of  damages  dei>end8  on  the 
presence  or  absence  of  circumstances  of  ag- 
gravation in  the  trespass,  as  fraud,  malice,  or 
oppression.    (Dorsey  v.  Manlove,  14  Cal.  553.) 

77.  In  the  absence  of  such  circumstances, 
the  rule  is  compensation  merely,  and  this 
refers  solely  to  the  injury  done  to  the  prop- 
erty, and  not  to  collateral  or  consequential 
damages  resulting  to  the  owner.  And  the 
measure  of  relief  is  matter  of  law.  (Dorsey 
v.  Manlove,  14  Cal.  663.) 

78.  Where  the  trespass  is  committed  from 
wanton  or  malicious  motives,  or  a  reckless  dis- 
regard of  the  rights  of  others,  or  under  dr- 
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cnniBtances  of  great  hardship  and  oppression, 
the  rule  of  mere  compenBation  is  not  enforced, 
and  the  measure  and  amount  of  damages  are 
matters  for  the  jury  alone,  and  they  may 
award  punitive  or  exemplary  damages.  (Dor- 
Bey  ▼.  Manlove,  14  Cal.  563.) 
Cited  18  Cal.  82». 

79.  The  rule  of  compensation  merely,  as  dis- 
tinguished from  the  rule  of  exemplary  dam- 
ages, applies,  even  though  the  writ  under 
which  the  officer  committed  the  trespass  were 
void,  there  being  no  circumstances  of  aggra- 
vation.   (Dorsey  v.  Manlove,  14  Cal.  563.) 

80.  In  an  action  to  recover  for  a  wanton 
and  malicious  trespass,  in  which  special  facts 
in  aggravation  of  damages  are  alleged  in  the 
complaint,  it  is  not  error  to  refuse  to  instruct 
the  jury  that  the  plaintiff  is  only  entitled  to 
Bucb  damages  as  she  may  have  sustained  in 
the  temporary  use  and  occupation  of  the 
premises,  and  not  to  special  damages. 
(Waters  v.  Dumas,  76  Cal.  663.) 

81.  If  the  complaint,  in  trespass  for  cat- 
ting down  trees,  contains  an  averment  that 
the  defendant  cut  them  knowingly  and  mali- 
ciously, and  it  is  found  that  the  timber  was 
cat  down  through  a  mistake  as  to  where  the 
boundary  line  was,  the  plaintiS  cannot  re- 
cover treble  damages.  (Barnes  v.  Jones,  51 
Oal.  303.) 

82.  Where  a  trespass  is  committed  from 
wanton  or  malicious  motives,  or  a  reckless  dis- 
r^ard  of  the  rights  of  others,  or  under  dr- 
camstances  of  great  hardship  and  oppression, 
the  measure  and  amount  of  damages  are  mat- 
ters for  the  jnry  alone.  Courts  will  not  dis- 
turb the  verdict  on  the  ground  that  the 
damages  are  excessive,  unless  the  amount  of 
damages  is  so  disproportionate  to  the  injury 
proved  as  to  make  it  clear  that  the  jury  acted 
under  the  influence  of  passion  or  prejudice. 
(  Russell  V.  Dennison,  46  Cal.  337.) 

CSted  97  Cal.  7. 

83.  Under  the  circamstances  of  this  case,  a 
verdict  for  one  thousand  dollars  damages  for 
•  forcible  trespass,  reduced  by  a  conditional 
order  refusing  a  new  trial  to  five  hundred 
dollars,  held  not  excessive.  (Razzo  v.  Varni, 
81  Cal.  289.) 

84.  Where  the  evidence  as  to  the  number 
of  trespassing  cattle  and  as  to  the  damage 
done  by  tbem  is  conflicting,  and  the  evidence 
on  the  part  of  the  plaintins  tended  to  show 
greater  damage  than  was  awarded  to  them, 
Uie  verdict  will  not  be  set  aside  as  excessive 
on  account  of  the  fact  that  the  premises  tres- 
passed upon  were  afterward  subleased  for 
one-half  more  rent  than  was  paid  for  them 
by  the  lessee.   (Brumley  v.  Flint,  87  Cal.  471.) 

85.  Where  the  plaintiS  was  entitled  to 
nominal  damages  only  for  trespass  to  land, 
and  the  jury  gave  a  verdict  for  the  entire 
value  of  the  land,  held,  that  the  verdict  was 
excessive.  (Stockton  etc.  Oo.  v.  Stockton 
etc.  R.  R.  Co.,  63  Cal.  11.) 

Allegations  as  to  damages.  See  ante,  m,  6. 
Insufficient  denial  of  damages.    See  ante, 

ni.6. 

Damages  recoverable  under  complaint.  See 
ante.  III,  5. 

Evidence  aa  to  damages  in  tiespaaa.  See 
ante,  lU,  8. 


Malicious  trespass,  exemplary  damages. 
See  Sheriffs,  IV.  Kw. 

Measure  of  damages  for.  See  Turnpike 
Companies,  52. 

Mining  claim,  trespass  to,  damages.  See 
Mines  and  Mining,  X,  8. 

Profits,  recovery^  of  in  action  for  tearing 
down  fence.    See  Damages,  38. 

Presumption  of  damages.  See  Mines  and 
Mining,  802,  303. 

Instructions  as  to  damages  on  court's  own 
motion.    See  ante.  III,  9. 

86.  A  plaintiff  who  recovers  in  trespass 
quare  dausum  fregit  does  not  thereby  be- 
come invested  with  the  title  or  succeed  to  the 
interest  which  the  defendant  in  such  action 
may  have  had  in  the  property.  (Williams  v. 
Sutton.  43  Cal.  65.) 

87.  Where,  in  an  action  for  damages  to 
real  property  by  trespass  and  for  an  injunc- 
tion, the  judgment  was  that  the  plaintiffs 
were  and  had  been  the  owners  of  the  land, 
and  were  entitled  to  the  jwssession  tbereoi, 
and  also  for  damages,  an  injunction,  and  for 
costs,  held,  that  so  much  of  the  judgment  aa 
declared  the  plaintiffs  to  have  been  the  owners 
or  entitled  to  the  possession  of  the  real  estate 
was  erroneous,  and  the  same  should  be  struck 
out.     (Berry  v.  Ivanice,  63  Cal.  653.) 

Nature  of  judgment  in.   See  Cotenancy,  173. 
Judgment  not    reversed    on  appeal  upon 
judgment-roll,  when.    See  Appeals,  1925. 

TRIAL. 

See  Pleading  and  Practice,  XX. 

What  constitutes  a  trial.   See  New  Trial,  I. 

Definition  of.    See  Definitions,  14. 

Proceeding  to  determine  degree  of  crime  on 
plea  of  guilty  is  a  trial.  See  Criminal  Law, 
1849. 

Hearing  and  determination  of  motion  for 
new  trial  is  a  trial.    See  New  Trial,  635. 

Impanneling  jury  is  part  of.  See  Jury  and 
Jurors,  71. 

Pleading  and  practice.  See  Pleading  and 
Practice. 

Questions  relating  to.  See  Pleading  and 
Practice,  XX. 

Trial  after  lulins  on  demurrer  without  issue 
joined.     See  Pleading  and  Practice,  X,  17. 

Action  is  pending  during  appeal.  See 
Abatement,  I,  5. 

Criminal.     See  Criminal  Law,  XVIII. 

Jury  trial.     See  Jury  and  Jurors,  I,  2. 

Notice  of.    See  Justices  of  the  Peare,  V,  3. 

Ordering  judgment  without.  See  Prohibi- 
tion, III,  5,  d. 

Manner  of  trial  before  referees.  See  Refer- 
ence, VIII. 

Former,  evidence  at.  See  Evidence,  IX, 
10. 

Judgment  against  one  brought  in  after  trial. 
See  Judgments,  XII,  13. 

Findings.     See  Findings. 

Dismissal  at  or  after.    See  Dismissal,  III. 

Continuance.    See  Continuance. 

Removal  of  causes.  See  Removal  of 
Causes. 

Place  of.    See  Venue. 

Want  of  fair  or  impartial  trial.  See  Venue, 
n,  6,  a. 

New  trial.    See  New  TriaL 
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TSIEB8. 

Appointment  of,  on  challenge  for  tdaa.    See 
Joiy  and  Jurors,  VU,  6,  e. 

TBOTEB. 
I.  DisttnetioB  Between  Trorer  ani  D«- 

tinne  or  BepleTln. 
n.  Whnt  Constitutes   CoBTenlon;   for 
what  Aeta,  for  and  AKainat  Whom 
Action  Lies. 
m.  Demand  Before  Salt* 
IT.  Parties. 
T.  Pleadinffi. 
YI.  Eridenee. 

m.  Trorer  for  the  Yalae  of  Proper^ 
Becorered  in  Replerin. 
Till.  Terdiet,  Damaires,  and  Jad|r»eat* 
IX.  Findings. 

See  Detinue,  2. 

Surrival  of  action  for.    See  Abatement,  40. 

Limitation  of  actions  for  conversion.  See 
Statute  of  Limitations,  VI,  9. 

Conversion,  action  for  is  not  barred  by  dis- 
cbarge in  insolvency.  See  Bankruptcy  and 
Insolvency,  346. 

Conversion  of  stock,  disconnected  fraud, 
arrest  for.    See  Arrest,  7. 

By  executor,  presumptions  aa  to  instruc- 
tions in.    See  Appeals,  ::886. 

I.  DlstlnGtioa  Between  Trover  and  DetlBne 
or  Beplevln. 

1.  In  wbat  is  called  trover,  present  posses- 
sion of  the  property  is  immaterial,  but  the  re- 
lief sought  in  claim  and  delivery  cannot  be 
had  from  the  defendant  unless  he  is  then  pos- 
sessed of  the  property,  which  fact  constitutes 
an  essential  element  in  the  cause  of  action. 
(Riciotto  V.  Clement,  94  Gal.  105.) 

2.  The  distinction  between  an  action  to  re- 
cover posBeseiou  of  personal  property,  with 
damages  for  its  detention,  and  one  to  recover 
damages  for  its  wrongitd  conversion,  is  aa 
broad  as  between  the  common-law  actions  of 
detinue  and  trover.  In  the  latter  case  the 
rule  of  damages  is  prescribed  by  section  3336 
of  the  Civil  Code,  and  in  the  former  by  sec- 
tion 667  of  the  Code  of  Civil  Procedure. 
(Kelly  V.  McKibben,  64  Cal.  192.) 

n.  If  hat  CoDstitntes  Conversion;  for  What 
Acts*  for  and  Against  Whom  Lies. 

3.  The  action  of  trover  being  founded  on  a 
conjoint  right  of  property  and  possession,  any 
act  of  the  defendant  which  negatives  or  is  in- 
consistent with  such  right  amounts  in  law  to 
a  conversion.  It  is  not  necessary  to  a  conver- 
sion that  there  should  be  a  manual  taking  of 
the  thing  in  question  by  the  defendant,  nor 
is  it  necessary  to  be  shown  that  he  has  ap- 

5 lied  it  to  his  own  nae.  If  he  exercises  a 
ominion  over  the  thin^,  whether  for  the  noe 
of  himself  or  another  in  excluaion  or  in  de- 
fiance of  the  plaintiff's  right,  this  is  in  law  a 
conversion.  (Dodge  v.  Meyer,  61  Cal.  405.) 
Cited  79  Cal.  88. 

4.  Plaintiff  must  either  have  possession  or 
immediate  right  to  possession  of  the  property 


to  entitle  him  to  recover.  (Hiddlesworth  y. 
Sedgwick,  10  Cal.  392.) 

Instruction  as  to  what  constitutes  conver- 
sion.   See  Executors  and  Administrators,  300. 

Conversion  of  stock,  action  for.  See  Corpo- 
rations, IV,  3,  rv,  6,  c 

5.  To  enable  a  plaintifi  to  recover  for  the 
conversion  of  pergonal  property  taken  by  a 
wrongdoer,  he  must  hava  the  general  owner- 
ship or  a  special  ownership  in  the  goods ;  but 
one  having  possession  merely  is  the  owner  as . 
against  a  wrongdoer,  and  a  complaint  aver- 
ring possession  and  a  right  of  possession  in 
the  plaintiff,  without  a  direct  averment  of 
ownership  or  title,  is  sufiBcient  to  support  a 
judgment  in  favor  of  the  possessor  against  a 
trespasser.  (Rosenthal  v.  McMann,  93  Cal. 
505.) 

Title,  trover  depends  on  the  legal  title.  See 
Mortgages,  999. 

6.  Lessor  of  personal  property,  such  as 
sheep,  cannot  maintain  trespass  or  trover  for 
an  injury  done  to  the  property  by  a  stranger 
during  the  term  of  the  lease  and  while  the 
lessee  is  in  the  actual  possession  of  the  prop- 
erty.   (Triscony  v.  Orr,  49  Cal.  612.) 

7.  In  an  action  for  the  conversion  of  wheat, 
where  the  plaintiS  claimed  title  thereto  by 
virtue  of  his  ownership  of  the  land,  subject  to 
a  lease  to  a  third  party,  and  the  defendant 
claimed  the  wheat  by  virtue  of  a  lease  ex^ 
cuted  by  him  to  such  third  party  prior  to  the 
acquisition  of  the  land  by  the  plaintiff,  it  ap- 
pearing that  the  plaintiff's  grantor  had  there- 
tolore  leased  the  premises  to  the  defendant 
by  an  unrecorded  lease,  and  that  he  in  turn 
had  leased  them  to  such  third  party  for  an 
interest  in  the  crops,  but  that  the  plaintiS 
knew  nothing  of  the  lease  to  the  defendant, 
or  that  defendant  was  the  lessor  of  such  third 
party  when  he  purchased  the  land,  having 
been  informed  merely  that  he  was  not  to  dis- 
turb the  possession  of  such  third  party,  and 
that  he  was  to  receive  the  rents  and  issues  of 
the  land,  and  that  a  clause  was  inserted  in 
the  deed  to  the  plaintiff  in  the  covenant  of 
quiet  enjoyment,  making  it  "subject,  how- 
ever, to  a  lease,"  to  such  third  party,  but 
naming  no  lessor  and  containing  no  reserva- 
tion of  the  rents  to  be  paid  by  such  third 
partv,  the  plaintiff  is  entitled  to  judgment 
for  the  conversion  of  the  wheat  by  the  defend- 
ant.   (Garber  v.  Gianella,  98  Cal.  527.) 

8.  At  common  law,  trover  lay  only  for 
tangible  property;  but  in  our  system  the 
action  has  been  developed  into  a  remedy  for 
the  conversion  of  every  species  of  personal 
property.    (Payne  v.  Elliot,  54  Cal.  339. ) 

9.  Conversion  is  gist  of  action  of  trover,  and 
without  conversion  neither  possession  of  the 
property,  negligence,  or  misfortune  will  en- 
able the  action  to  be  maintained.  (Rogers 
v.  Huie,  2  Cal.  671.) 

10.  To  render  the  defendant  liable  to  the 
action  of  trover,  be  must  have  converted  the 
property  to  his  own  use ;  and  if  not,  then  any 
other  act,  to  amount  to  a  conversion,  must  oa 
done  with  a  wrongful  intent,  either  expreFsed 
or  implied.    (Rogers  v.  Huie,  2  Cal.  671.) 

11.  Formal  demand  for  the  possession  of 
personal  property,  and  a  refusal  to  deliver  it, 
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is  not  neoeasarily  proof  of  conversion,  bnt 
only  evidence  ■which  may  or  may  not  estab- 
lish the  conversion.  (Buch  v.  Jones,  01  Oal. 
234.) 

12.  If  defendant  took  plaintiff's  property, 
and  refused  to  return  it  on  demand,  there  is 
a  conversion,  and  an  allegation  of  these  facta 
8u  rioiently  shows  a  conversion.  (Anaga  v. 
VUlalba,  85  Oal.  191.) 

IS.  An  action  of  trover  may  be  maintained 
against  a  trespasser,  who  is  cutting  timber, 
as  soon  as  the  timber  is  cat.  (Stunpson  v. 
Hammond,  4  Gal.  184.) 

14.  Where  defendant  contracted  with  factor 
who  was  in  his  debt  for  certain  goods,  but  be- 
fore he  took  them  away  was  informed  that  a 
portion  of  them  belonged  to  another,  his  tak- 
ing such  portion  was  an  unlawful  assumption 
01  ownership,  and  a  conversion  of  the  prop- 
erty.   (Scriber  v.  Masten,  11  Gal.  303.) 

15.  A  notice  of  the  ownership  of  the  goods 
which  would  put  the  defendant  on  inquiry  is 
ga£Bcient.    (Ssriber  v.  Hasten,  11  Oal.  303.) 

16.  The  defendants,  who  were  commission 
merchants  in  San  Francisco,  sold  a  quantity 
of  wheat,  supposing  it  to  be  the  property  of 
one  Williams,  and  paid  over  the  proceeds  to 
him.  The  wheat  belonged  to  the  plaintiff, 
and  the  action  was  brought  to  recover  its 
value.  The  supposition  ofthe  defendants  as 
to  the  ownership  of  the  wheat  grew  out  of 
the  circumstances  under  which  thev  received 
it,  bat  the  mistake  was  not  caused  bv  any  act 
oi  the  plaintiff.  On  a  review  of  tne  facts, 
held,  (1)  that  the  defendants  were  not  justi- 
fied in  supposing  that  the  wheat  belonged  to 
Williams;  (2)  that, even  if  they  were,  such  a 
sapposition  does  not  exempt  tnem  from  lia- 
bility to  the  plaintiff  for  selling  his  wheat 
andpaying  the  proceeds  to  another.  (Gerkel 
V.  Waterman,  63  Cal.  34.) 

Cited  90  Cal.  131. 

17.  A  complaint  alleging  that  on  a  day 
specified  the  plaintiff  was  the  owner  of  a 
galoon  and  indebted  to  various  persons;  that 
one  of  the  defendants,  by  representing  that 
be  would  sell  it  for  a  sum  largely  in  excess  of 
the  plaintiff's  indebtedness,  and  out  of  the 
proceeds  pay  the  indebtedness  and  tarn  over 
the  balance  to  the  plaintiff,  induced  him  to 
execute  a  bill  of  sale  of  the  saloon,  and  caused 
the  name  of  another  defendant  and  a  money 
consideration  to  be  inserted  in  the  bill  of  sale 
without  the  plaintiff's  knowledge  or  consent; 
that  the  plaintiff  was  then  financially  em- 
barrassed, sick,  and  in  such  a  condition 
mentally  as  to  be  unable  to  attend  to  busi- 
ness, and  relied  wholly  upon  the  representa- 
tions made,  without  reading  the  bill  of  sale 
or  knowing  its  contents ;  tnat  ha  never  in- 
tended to  transfer  the  propertv  to  tne  defend- 
ant named  in  the  bill  of  sale,  who  paid  no 
money  therefor  and  never  owned  or  c  aimed 
any  interest  therein  except  as  the  tool  of  the 
other  defendant,  who  converted  it  to  his  own 
nse,  and  refnsed,  and  still  refuses,  to  account 
or  make  payment  therefor;  and  that  at  the 
time  of  the  transfer  the  saloon  contained 
merchandise,  fixtures,  and  furniture  of  a 
specified  value,  states  a  cause  of  action  for  a 
conversion,  and  not  for  the  enforcement  of  a 
trust.    (Hoowc  V.  Kieling,  93Cal.  13G.) 


Cotenant,  trover  by.    See  Cotenancy,  n. 

Executor  may  maintain.  See  Execntors 
and  Administrators,  263. 

Pledgee,  action  by  for  conversion.  See 
PledgtB,  VII,  4. 

Action  by  mortgagee  for  conversion.  See 
Mortgages,  1001,  et  seq. 

Mortgagor,  trover  by  against  mortgagee. 
See  Mortgages,  998,  et  seq. 

Conversion  by  bailee.  See  Bailments,  3,  et 
seq. 

Conversion  of  stock  by  pledgee.  See  Cor* 
porations,  180,  et  seq. 

Conversion  of  promissory  notes  by  pledgee. 
See  Bills  and  Notes,  327. 

Consignee,  when  liable  for  conversion. 
See  Bills  of  Lading,  14. 

Sale  of  stolen  ceruficates  of  stock  by  broker. 
See  Brokers. 

Guardian,  conversion  by.  See  Guardian 
and  Ward,  V,  7. 

Warehousemen,  conversion  by.  See  Ware- 
hoasemen. 

m.  Denuiiid  Befor«  Slit. 

_  18.  If  the  taking  of  personal  property  is  tor- 
tious, no  demana  is  necessary  before  bring- 
ing suit.  (Ham  v.  Henderson,  60  Cal.  367.) 

10.  In  an  action  for  conversion  against  one 
contracting  with  a  factor  for  goods  which  he 
is  informed  belongs  to  another  no  demand  is 
necessary  previous  to  bringing  soit.  (Scriber 
V.  Masten,  11  Cal.  303.) 
Cited  56  GtL  660. 

Demand  and  refusal  as  conversion.  See 
ante,  II. 

Demand  before  action  for  fixtures  wrong- 
fully removed  is  not  necessary.   See  Fixtores, 

IT.  Parties. 

20.  All  the  parties  in  interest  should  ioin 
in  an  action  of  trover.  (Whitney  v.  Stark,  8 
Cal.  614.) 

Apportionment  of  damages  where  part 
owner  sues.    See  post,  68. 

T.  Pleadings* 

21.  A  complaint  in  trover  for  taking  per- 
sonal property  must  aver  a  conversion  of  the 
same.  An  averment  that  the  defendant  un- 
lawfully, fraudulently,  willfully,  and  mali- 
ciously took  the  property  is  not  an  averment 
of  a  conversion.  (Trisoony  v.  Orr,  ^  Cal. 
612.) 

22.  Under  our  practice,  in  an  action  for  tak- 
ing and  carr^g  away  goods,  an  allegation 
in  the  complaint  that  the  defendant  took  and 
carried  away  the  goods  is  equivalent  to  an 
averment  that  the  defendant  converted  the 
goods  to  his  own  use.  (Hutchings  v.  Castle, 
48  Cal.  162.) 

23.  Averment  of  demand  and  refusal  is  not 

the  equivalent  of  an  averment  of  conversion. 
(Balch  V.  Jones,  61  Cal.  234.) 

24.  An  averment  in  a  complaint  that  a  de- 
fendant unlawfully  took  personal  property 
is  a  mere  averment  of  law,  and  an  averment 
that  he  fraudulently  took  it,  without  stating 
the  facta  which  constitute  the  fraud,  is  not  a 
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Btatement  of  an  isniable  fact.    (Triacony  y. 

Orr,  49  Cal.  612.) 

Cited  81  Cal.  1S9;  8  Utah,  324. 

25.  In  an  action  to  recover  damages  for  the 
conversion  of  certain  personal  property,  an 
objection  to  the  complaint  that  it  does  not 
describe  the  property  alleged  to  have  been 
converted  with  sufficient  particularity  must 
be  taken  by  special  demurrer.  (Kelly  v. 
Murphy,  70  Cal.  660.) 

26.  In  an  action  to  recover  certain  mining 
stock  and  the  dividends  thereon,  or  their 
value,  the  complaint  alleged  that  on  a  speci- 
fied time  the  defendant  boueht  for  account  of 
the  plaintiff  "  six  hundred  dollars'  worth"  of 
stock,  and  that  at  two  subseqaent  times  she 
bought  "  fifteen  hundred  dollars'  worth"  of 
other  stock.  The  complaint  alleged  and  the 
court  found  other  facts  showing  a  conversion 
of  the  stock  and  dividends  by  the  defendant. 
Held,  that  the  allegations  of  the  value  of  the 
stock  were  sufiScient  to  support  a  judgment  in 
favor  of  the  plaintiff  for  the  value,  and  that 
such  a  judgment  was  proper.  (Herrlich  v. 
IdcDonald,  80  Cal.  460.) 

27.  If,_  in  an  action  of  trover,  the  complaint, 
in  addition  to  alleging  a  taking  and  carrying 
away  of  the  goods,  avers  a  detention  ot  the 
same,  and  it  appears  on  the  trial  that  the  de- 
fendant had  sold  the  goods  before  the  suit 
was  brought,  and  the  plaintiff  recovers  judg- 
ment only  for  the  value  of  the  goods,  the  de- 
fendant is  not  injured  by  the  allegation  of  a 
detention.   (Eutchings  v.  Castle,  48  Cal.  152.) 

28.  In  an  action  for  the  conversion  of  per- 
sonal property,  the  complaint  alleged  attor- 
ney's lees  as  an  element  of  damage.  Held, 
that  this  allegation  may  be  regarded  as  sur- 

elusage,  and  the  jury  will  be  presumed  to 
ave  disregarded  it.     (McDonald  v.  McCk>D- 
key,  67  Cal.  826.) 

29.  In  an  action  for  the  seizure  and  conver- 
sion of  a  bag  of  gold  coin,  the  complaint,  after 
the  usual  averments,  went  on  to  detail  the 
manner  of  the  seizure  with  the  incidents  oc- 
curring on  the  street  at  the  time,  and  every 
thing  done  by  defendants,  plaintiff,  and  the 
"  crowd."  relating  to  or  constituting  the  evi- 
dence of  the  wrongful  conversion.  Held,  that 
this  narration  should  have  been  stricken  out, 
on  motion,  as  irrelevant  and  redundant  mat- 
ter.   (Green  v.  Palmer,  16  Cal.  411.) 

Special  damages  must  be  averred.  See 
poet,  46. 

TI.  Erldenee. 

30.  In  determining  what  was  the  value  of 
the  property  at  the  time  of  the  conversion, 
evidence  is  admissible  of  the  cost  of  the 
property,  not  as  showing  the  value  conclu- 
sively, but  as  a  circumstance  to  aid  in  arriv- 
ing at  the  value  at  the  time  in  question. 
(Angell  V.  Hopkins,  79  Cal.  181.) 

31.  Certain  questions  asked  a  witness  on  the 
trial  of  an  action  for  damages  for  the  conver- 
sion of  certain  wood,  held  irrelevant.  (Stokes 
V.  Balaam,  73  Cal.  164.) 

32.  In  an  action  to  recover  damages  for  the 
conversion  of  certain  cattle,  the  evidence  re- 
viewed, and  held  to  support  the  findings  in 
favor  of  the  plaintiff.  (Amaz  v.  Gassen,  73 
Cal.  618.) 


Evidence,  when  sofBdent  to  snppoii^ 
diet.    See  poet,  61. 

Findings  as  to  expenses  incnrred  in  pur- 
suit of  property,  when  not  sustained  by  evi- 
dence.   See  post,  48. 

Evidence  as  to  value  of  plaintiff's  time  id 
pursuit  of  property.    See  post,  47. 

Action  for  conversion,  variance,  when  im- 
material.   See  Variance,  26. 

Evidence  snfiScien<7  of  to  sustain  findings. 
See  post,  IX. 

Til.  Trover  for  the  Yalae  of  Property  Be- 
eovered  in  Beplevlii. 

33.  Plaintiff  brought  an  action  of  replevin 
against  the  defendants  to  recover  certain 
property,  and  obtained  a  judgment  for  its 
restitution,  and  damages  for  its  illegal  deten- 
tion ;  defendants  paid  the  damages,  but  the 
property  was  not  restored.  Plaintiff  then 
brought  an  action  of  trover  to  recover  the 
value ;  defendants  plead  the  former  recovery 
as  a  bar.  Held,  that  the  judgment  in  replevin 
did  not  constitute  a  bar  to  the  action  of 
trover,  the  judgment  in  replevin  not  having 
been  satisfied.  (Nickerson  y.  California 
Stage  Co.,  10  Cal.  620.) 

34.  The  judgment  in  the  action  of  replevin 
was,  as  between  the  parties,  conclusive  evi- 
dence of  the  plaintiff's  title  to  the  chattel  in 
<Iuestion,  and  it  only  remained  for  the  court, 
in  this  action,  to  determine  its  value.  (Nick- 
erson V.  California  Stage  Co.,  10  Cal.  620.) 

36.  It  is  not  necessary  to  the  right  of  the 
plaintiff  in  trover,  to  recover  the  value  of  prop- 
erty sued  for  in  replevin  suit,  but  not  restored, 
that  the  value  of  tl.e  property  in  the  replevin 
suit  should  have  been  found,  and  an  alterna- 
tive judgment  for  the  return  of  the  property 
or  the  payment  of  its  value.  (Nickerson  v. 
California  Stage  Co.,  10  Cal.  520.) 
Cited  24  Cal.  161 ;  £»  Cal.  604. 

ym.  Terdlet,  Dunagee,  msd  JadgnoBt. 

36.  The  amendment  of  section  3336  of  the 
Civil  Code,  which  took  effect  July  1,  1874, 
operated  upon  the  trial  of  an  action  brought 
for  the  conversion  of  personal  property  which 
took  place  after  the  amendment  took  effect, 
although  the  conversion  had  occurred  prior 
to  the  amendm  ent.  (Tnlley  v.  Tranor,  53  Cal. 
274.) 

37.  Prior  to  the  amendment  of  January  2S, 
1878,  to  the  Civil  Code,  section  3336,  the  de- 
fendant converted  certain  stock  of  the  plain- 
tiff. Held,  upon  appeal  from  a  judgment  ren- 
dered subsequently  to  the  amendment  in  an 
action  for  the  conversion  of  the  stock,  com- 
menced prior  to  the  amendment,  that  the 
plaintiff  yMe  entitled  to  recover  the  damages 
prescribed  in  the  section  as  amended,  to  wit, 
the  highest  market  value  of  the  stock  at  any 
time  Mtween  the  conversion  and  the  verdict. 
(Dent  V.  Holbrook,  64  Cal.  146.) 

38.  The  expression  of  section  3386,  "the 
detriment  caused  by  the  wrongful  conversixn 
of  personal  property  is  presumed  to  be,"  in- 
dicates that  it  was  intended  to  establish  a 
legal  presumption  to  operate,  and  which 
could  only  operate,  at  the  trial  of  the  causew 
(TuUey  v.  Tranor,  63  Cal.  274.) 
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39.  The  right  to  resort,  at  the  trial  of  an 
action  for  the  converdon  of  personal  pro^ 
erty,  to  an  arbitrary  presumption  of  detri- 
ment was  not,  previous  to  the  trial  at  which 
the  presumption  would  have  arisen,  a  "  right 
acquired  "  within  the  meaning  of  section  286 
of  the  amendments  to  the  Civil  Code,  which 
took  effect  July  1, 1874.  (Tulley  y.  Tranor,  63 
Cal.  274.) 

40.  In  an  action  for  the  conversion  of  per- 
sonal property  the  plaintiff,  if  he  recovers, 
may.  elect  to  take  judgment,  either  for  the 
value  of  the  property  at  the  time  of  the  con- 
version, with  interest  from  that  time,  or, 
where  he  has  prosecuted  the  action  with  rea- 
sonable diligence,  for  the  highest  market 
value  of  the  property  at  any  time  between  the 
conversion  and  the  verdict,  without  Interest, 
and,  if  he  fails  to  elect,  the  court  may  award 
the  damages  under  either  rule.  (Barrante  v. 
Garratt,  50  Cal.  112.) 

Cited  6  Dak.  288;  distinguished  64  Oal.  194, 
195. 

41.  The  rule  is  that  when  property  con- 
verted has  a  fixed  value  the  measure  of  dam- 
ages is  that  value,  with  legal  interest  from 
the  time  of  its  conversion;  when  the  value 
is  fluctuating  the  plaintifi  may  recover  the 
highest  value  at  the  time  of  its  conversion,  or 
at  any  time  afterward.  (Douglass  v.  Kraft, 
9  Cal.  562,  cited  33  Cal.  119,  84  Cal.  132,  39 
Cal.  420,  421,  76  Cal.  70 ;  Hamer  v.  Hathaway, 
S3  Cal.  117,  cited  34  Cal.  64d,  39  Cal.  420, 421.) 

42.  In  actions  for  the  recovery  of  personal 
property  of  a  fluctuating  value,  where  ex- 
emplary damages  are  not  allowed,  the  correct 
measure  of  damages  is  the  highest  market 
value  within  a  reasonable  time  after  the 
property  was  taken,  with  interest  from  the 
time  such  value  was  estimated.  (Page  v. 
Fowler,  39  Cal.  412.) 

Cited  46  Cal.  321,  322;  63  Gal.  374;  8  Nev. 
354;  1  N.  Dak.  235,  236. 

43.  Action  for  the  conversion  of  ten  shares 
of  stock  in  a  mining  company.  The  conver- 
sion took  place  on  March  26, 1879.  and  the 
action  was  brought  on  Mav  2Jd  following. 
The  plaintiff  used  reasonable  diligence  in 
bringing  the  action,  and  was  entitled,  under 
section  3336  of  the  Civil  Code,  to  recover 
as  damages  for  the  conversion  "  the  highest 
market  value  of  the  property,  at  any  time 
between  the  conversion  and  the  verdict,  with- 
out interest."  (Fromm  v.  Sierra  Nevada 
Silver  Min.  Co.,  61  Cal.  629.) 

Cited  6  Dak.  288. 
Bule  of  damages  in  trover.    See  ante,  I. 

44.  The  market  value  of  property  unlaw- 
fully taken,  as  a  measure  of  damages  for  the 
conversion,  is  to  be  ascertained  at  the  place  of 
conversion.  (Hamer v.  Hatha way,33  Cal.117.) 

45.  If  the  plaintiff,  in  an  action  to  recover 
possession  of  a  mare  and  damages  for  her  de- 
tention, c'aims  damages  because  the  animal 
had  lost  flesh  in  consequence  of  having  been 
kept  upon  short  pasturage,  and  because  she 
was  detained  during  the  breeding  season, 
these  facts  must  be  specially  averred  as  a 
ground  of  damages.  (Stevenson  v.  Smith,  28 
Cal.  102.) 

46.  Plaintiff  is  not  entitled  to  recover  the 


money  expended  by  bim  in  pursuit  of  the 

Sroperty.    (Kelly  v.  McKibben,  64  Cal.  192.) 
ited  60  Cal.  639 ;  85  Cal.  193. 

47.  Where  the  plaintifi  sought  to  recover 
damages  for  time  spent  in  pursuit  of  the 
property,  in  addition  to  the  value  of  the 
property  converted,  and  the  trial  court,  with 
the  consent  of  the  plaintiff,  reduced  the  ver- 
dict of  the  jurv  to  the  actual  value  of  the 
prop  r^,  the  admission  of  evidence  as  to  the 
value  of  the  plaintiff's  time  Bi>ent  in  pursuit 
of  the  property,  even  it  error,  is  not  prejudi- 
cial.   (Mortimer  v.  Marder,  93  Cal.  172.) 

48.  In  an  action  to  recover  damages  for  the 
taking  of  personal  property  the  court  found  as 
direct  and  proximate  damages  that  the  plain- 
tiff necessarily  expended  in  the  pursuit  of 
the  property  certain  sums  as  fees  and  neces- 
sary traveling  expenses  of  his  counsel,  and  as 
wages  and  traveling  expenses  of  an  agent 
necessarily  employed.  Held,  that  this  find- 
ing was  not  sustained  by  the  evidence.  (Fair- 
banks T.  Williams,  58  Cal.  241. ) 

Damages,  money  expended  in  recovery  of 
property.    See  Replevin,  102. 

Time  and  money  spent  in  pursuit  of  prop- 
erty as  damages.    See  Sheriffs,  156. 

Allegations  as  to  attorneys'  fees.   See  ante. 

Attorneys'  fees  in,  presumption.  See  Ap- 
peals, 2875. 

49.  In  an  action  for  the  unlawful  taking  of 
personal  property  interest  is  to  be  allowed  as 
a  matter  of  legal  right  from  the  time  at  whidt 
the  value  is  estimated.  (Hamer  T.  Hath- 
away, 33  Cal.  117.) 

Distinguished  76  Cal.  70. 

50.  If  the  findings  in  an  action  to  recover 
possession  of  personal  property  state  the 
value  of  the  property,  and  the  date  of  the 
taking,  the  plaintiff  is  entitled  to  interest  on 
such  value  as  damages,  without  a  special 
finding  to  that  effect.  (Kelly  v.  MoKibben, 
54  Cal.  192.) 

Cited  63  Cal.  374. 

51.  In  an  action  to  recover  damt^es  for  the 
wrongful  conversion  of  personal  property, 
where  the  evidence  showed  that  the  property 
was  second  hand  and  had  no  market  value, 
and  the  testimony  on  behalf  of  the  plaintiff, 
which  was  not  objected  to,  showed  when  the 
property  was  purchased  by  the  plaintiff,  and 
what  it  then  cost  her,  how  it  bad  been  used, 
its  condition  and  depreciation,  and  its  value 
at  the  date  of  the  wrongful  conversion,  a  ver- 
dict for  the  plaintiff  assessing  the  damages  at 
the  valuation  given  is  su£Bciently  supported 
by  the  evidence.  (Mortimer  v.  Marder,  93 
Cal.  172.) 

Interest  as  damages  on  oonverdon.  See  In- 
terest,  89. 

62.  Exemplary  damages  may  be  recovered 
in  an  action  to  recover  the  property  itself 
as  well  as  in  an  action  for  its  conversion. 
(Arzaga  v.  Villalba,  86  Cal.  191.) 

63.  The  fact  that  the  plaintiff  has  obtained 
possession  of  the  property  under  provisional 
process  does  not  affect  the  question  of  ex- 
emplary damages.  (Arzaga  v.  Villalba,  85 
Cal.  191.) 

54.  In  case  of  malice  or  oppression  the  jury 
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may  save  damages  by  way  of  puniabment  for 
the  offense,  in  addition  to  the  actual  damages. 
(Arzaga  v.  Villaltw.  85  Cal.  191.) 

66.  The  action  was  brongiit  to  recover  the 
possession  of  thirteen  hundred  and  fifty-three 
sacks  of  wheat,  or  the  value  thereof,  alleged  to 
be  worth  seventeen  hundred  and  fifty  dollars. 
and  one  hundred  and  fifty  dollars  damages  and 
costs.  The  defense  was  a  general  denial  and 
justification  under  a  writ  of  attachment.  The 
action  was  tried  before  a  jury,  and  the  follow- 
ing verdict  was  rendered :  "  We,  the  jurv  in 
this  cause,  find  a  verdict  for  the  plaintiff,  Mrs. 
Qarlick,  and  assess  her  damages  at  eighteen 
hundred  dollars."  On  motion  of  defendant 
the  court  set  aside  the  verdict  and  granted  a 
new  trial  on  the  ground  that  the  verdict  was 
against  law  and  the  evidence,  and  ou  the 

f  round  that  the  damagies  were  excessive,  etc. 
[eld  (1),  the  verdict  in  failing  to  find  the 
value  of  the  property  did  not  cover  the  issues 
submitted  to  the  jury;  (2)  the  verdict  for 
eighteen  hundred  dollars  damages  was  a  ver- 
dict for  damages  in  excess  by  sixteen  hundred 
and  fifty  dollars  of  the  damage  claimed  by 
the  plaintiff:  (3)  for  these  reasons  the  verdict 
was  against  law  and  the  evidence,  and  it  was 
properly  set  aside  by  the  court  on  the  motion 
of  defendant  for  a  new  trial.  (Garlick  v. 
Bower,  62  Gal.  66,  cited  62  Cal.  180,  68  Cal.  6; 
Vandefoid  ▼.  Foster,  62  Cal.  179,  cited  68 
Cal.  6.) 

Exemplary  damages  in.    See  Damages,^  78. 

Double  damages  in  action  for  conversion. 
See  Executors  and  Administrators,  SOI. 

66.  In  an  action  to  recoverpossession  of  per- 
sonal property  the  plaintiff  may  recover  its 
value  in  United  States  legal  tender  notes. 
(Tarpy  v.  Shepherd,  80  Cal.  180.) 

67.  One  unlawfully  converting  property 
does  not  snatain  any  injury  if  the  jury,  m  an 
action  to  recover  possession  of  the  same,  find 
its  value  in  U  nited  States  legal  tender  notes. 
(Tarpy  v.  Shepherd,  30  Cal.  180.) 

Cited  81  Cal.  80. 

68.  Where  a  part  owner  sues,  ex  delicto, 
and  the  objection  of  defect  of  parties  is  not 
set  up  in  the  answer,  the  damages  should  be 
apportioned  at  the  trial.  ( Whitney  v.  Starke, 
8  Cai.  614.) 

Damages,  measnre  of  in.   See  Replevin,  96. 

Conversion  of  gold,  damages.  See  Mines 
and  Mining,  299. 

Convenion,  action  by  pledgee  for  damages, 
measure  of.    See  Pledges,  VII,  4. 

60.  Where  plaintiff,  being  indebted,  was 
fraudulently  induced  to  execute  a  bill  of  sale 
to  the  defendant,  who  represented  that  be 
would  dispose  of  the  property  and  pay  the 
debts  and  return  the  proceeds,  but  instead 
converted  the  property  and  refused  to  ac- 
count, and  where  it  appears  that  the  defend- 
ant was  one  of  the  creditors  of  the  plaintiff 
who  were  proposed  to  be  secured  by  the  bill 
of  sale,  and  that  judgment  was  rendered  only 
for  the  difference  between  such  indebtedness 
and  the  value  of  the  property,  together  with 
the  money  received  by  such  defendant  from 
the  business  after  the  transfer  was  made,  the 
judgment  is  more  favorable  to  the  defendant 
than  be  is  entitled  to,  and  he  cannot  complain 


thereof  upon  appeal.    (Hoowe  v.  Eieling,  93 

Cal.  136.) 

Judgment  in  ejectment  where  damages 
claimed,  no  bar  to,  when.  See  Ejectment,  ^4. 

Directing  judgment  on  appeal.  See  A^ 
peals,  3076. 

IX.  Findings. 

60.  A  finding  that  hay,  alleged  to  have  been 
converted  by  defendant  to  his  own  use,  was 
worth  twenty  dollars  per  ton,  without  also 
finding  the  number  of  tons  converted,  does 
not  entitle  the  plaintiff  to  s  judgment. 
(Troy  V.  Clarke,  30  Cal.  419.) 

61.  A  judgment  for  the  defendant  for  coats, 
upon  findings  in  his  favor  in  an  action  lor 
conversion  of  goods,  is  not  rendered  errone- 
ous by  the  absence  of  an  express  finding  on 
the  issue  of  value  and  damage.  (Diefendorff 
V.  Hopkins,  96  Cal.  843.) 

62.  In  an  action  for  the  conversion  of  stock 
of  a  railroad  company,  held,  that  the  findings 
are  enfiScient  to  support  the  judgment,  and 
are  sustained  by  tne  evidence.  (O'Neil  v. 
Donahue,  67  Cal.  226.) 

Sofficienoy  of  evidence  to  support  findings. 
See  ante,  VI. 

Findings  as  to  expenses  incurred  in  pursuit 
of  property  are  not  sustained  by  evidemoe 
when.    See  ante,  48. 

Conversion,  finding  as  to  when  a  conclusion 
of  law.    See  Findings,  7. 

Special  finding  as  to  interest.   See  ante,  60. 

Affirmative  defense,  failure  to  find  on, 
when  not  prejudicial.    See  Findings,  166. 

TRUST   DEEDS. 
I.  Wliat  Constitates;  Katu-e  and  Oa- 

itmctloB  of)  Title  Passing  by. 
n.  Execution  and  Delivery;  Yaildlty  •^ 
AetlOB  to  Annul  Judgment  Setting 
Aside. 
Oa.  Enforoement  otf  Sale  Under;  F«re- 

elorare  and  Redemption. 
IT.  Termination  of  Trust  and  Reconrey- 
anee. 
Eqaity  follows  the  law  in  relation  to.    See 
Equity,  7. 

C!ompensation  of  tmstees.  See  Tnuta  and 
Trustees,  197. 

Priority  between  and  mechanic's  lien.  See 
Mechanics'  Liens,  66. 

Extension  of  time  as  consideration.    See 
Contracts,  23. 
For  cemetery  purposes.    See  Cemeteries. 
Endowment  fund,  interest  on.    See  Inter- 
est, VIII. 

Appointment  of  successor  on  death  or  res- 
ignation of  trustee.  See  Trusts  and  Trus- 
tees, Vn,  10. 

I.  What  Constitnte;  Nature  and  Construe- 
tioB  of)  Title  Passing  by. 

Assent  of  trustee  is  not  necessary.  See 
Trusts  and  Trustees,  33. 

1.  Instrument  by  which  one  conveys  realty 
to  another  to  secure  the  debt  of  a  third  per- 
son is  not  a  mortgage,  but  is,  in  fact,  a  deed 
of  trust.  (Bateman  v.  Burr,  67  Cal.  480, 
cited  95  Cal.  438;  Durkin  v.  Burr,  60  CaL 
360,  cited  Tl  Cal.  478,  8  Mont.  46.) 
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5.  An  inatrnment  which  conveys  to  a 
grantee  named  therein  the  legal  title  to  prop- 
erty described,  upon  certain  tmerta  which  it 
-declarea,  and  which  confers  upon  him  the 
power  in  execution  thereof  to  sell  the  prop- 
erty thus  conveyed  and  transmit  the  legal 
title  to  his  grantee,  is  a  trust  deed.  (More  v. 
Calkins,  95  Cal.  436.) 

3.  The  fact  that  auch  deed  was  made  di- 
rectly to  a  creditor  of  the  grantor  as  trustee, 
and  not  to  a  third  party,  is  immaterial  upon 
the  question  as  to  whether  the  conveyance 
should  be  treated  as  a  mortgage  or  a  deed  of 
trust,  as  such  question  must  depend  upon 
the  essential  character  of  the  instrument  as 
ahown  by  its  terms,  and  not  upon- whether 
the  grantee  is  a  creditor  whose  debt  is  to  be 
paid  out  of  the  proceeds  to  arise  from  the  ex- 
ecution of  the  trust  which  ia  declared.  (More 
y.  Calkins,  96  Cal.  435.) 

4.  Where  the  owner  of  a  tract  of  land  exe- 
cntes  an  absolute  deed  of  it  to  another  person 
to  enable  the  other  person  to  mortgage  the 
flame  to  raise  money  to  pay  ofi  liens  against 
it  the  transaction  ia  not  a  mortgage,  but 
passea  the  fee  which  the  grantee  holds  in 
truat  for  the  grantor.  (Green  T.  Butler,  26 
Cat.  696.) 

6.  G.,  to  secure  the  payment  of  his  three 
promissory  notes,  made  severally  to  C.,  F., 
and  S.,  executed  an  instrument  whereby  he 
conveyed  to  C.  certain  real  estate,  upon  the 
condition  that  if  he,  Q.,  should  pay  the  notes 
according  to  their  tenor,  the  conveyance 
should  he  void ;  but  providing  that  if  default 
should  be  made  in  the  payment,  then  it  should 
be  lawful  for  C,  after  notice,  to  enter  upon 
and  sell  the  premises  and  apply  the  proceeds 
to  the  payment,  which  sale  should  he  a  bar 
both  in  law  and  equity  against  G.  and  bis 
representatives.  Held,  that  this  instrument 
was  a  mortgage  with  an  ordinary  power  of 
sale,  and  not  a  trust  deed,  and  that  its  char- 
acter as  a  mortgage  was  in  no  respect  changed 
because  the  mortgagee  was  a  trustee  for  him- 
self and  other  parties.  (Cormeraiav.Genella, 
22  Gal.  116.) 

Cited  67  Cal.  483. 

6.  A  deed  of  trust  in  the  nature  of  a  mort- 
gage is  a  conveyance  of  the  property  to  the 
trustee  merelv  as  collateral  security  for  the 
payment  of  a  aebt,  upon  an  express  condition 
of  defeasance,  with  power  to  sell  the  property 
and  pay  the  debt  in  case  of  a  default  by  the 
trustor.    (Powell  v.  Patison,  100  Cal.  234.) 

7.  An  absolute  conveyance  of  property  by 
a  debtor  to  his  creditor,  in  trust,  that  he  may 
sell  the  same,  and  out  of  the  proceeds  dis- 
charge the  debt,  is,  in  effect,  only  a  mortgage 
with  a  power  of  sale,  which  the  grantee  may 
treat  as  such ;  and,  if  he  proceeds  to  foreclos- 
ure, his  relation  to  the  property  ia  the  same 
as  that  of  a  mortgagee  in  the  foreclosure  of  an 
ordinary  mortgage.  (Felton  v,  Le  Breton,  92 
Cal.  467.) 

8.  A  deed  conveying  land  to  a  tmatee  who 

baa  no  beneficial  interest,  with  power  to  sell 
and  lease,  will  be  most  strongly  construed 
against  the  trustee,  and  most  favorably  to  the 
beneficiary  under  the  trust.  (Sprague  v.  Ed- 
wards, 48  Cal.  239. ) 


Construction  of  law  as  to.  See  CJonflict  of 
Laws,  4,  6. 

Lick  trust  deed,  construction  of.  See 
Truats  and  Trustees,  III. 

Power  of  sale  in.    See  post,  lU. 

9.  An  absolute  deed  of  trust  is  a  conveyance 
of  the  property  to  a  trustee  for  the  purpose  of 
selling  it  to  pay  debts,  the  effect  ol  which  is 
to  i>as8  an  unconditional  and  indefeasible  title 
to  the  trustee  for  the  purposes  of  the  trust. 
■(Powell  T.  Patiaon,  100  Caf.  234.) 

10.  A  deed  of  tmat  of  land  given  aa  aecnrity 
for  the  payment  of  an  indebtedness  conveys 
the  legal  title.  (Partridge  v.  Shepard,  71  Cal. 
470.) 

11.  A  deed  of  trust  of  land,  authorizing  the 
trustee,  upon  default  of  payment  of  a  debt,  to 
sell  and  convey  the  land  described,  ia  not  a 
mortgMe  requiring  forecloaure,  but  a  convey- 
ance of  the  legal  title.  (Grant  ▼.  Burr,  64 
Cal.  298,  cited  67  Cal.  483,  60  Cal.  861,  66  Cal. 
286,  71  Cal.  478,  88  Cal.  443,  8  Mont.  46; 
Durkin  y.  Burr,  60  Cal.  360,  cited  71  Cal.  478, 
8  Mont.  46.) 

12.  A  deed  to  a  trustee  of  certain  lands  de- 
scribed as  lands  the  legal  and  equitable  title 
to  which  was  then  in  the  trustee  does  not  con- 
vey to  the  trustee  lands  to  which  he  did  not 
then  have  either  the  legal  or  equitable  title, 
but  which  he  had  previously  conveyed  to  one 
of  the  grantors ;  such  lands  are  excluded  from 
the  grant  by  implication,  and  the  clea  limita- 
tion of  the  grant  will  not  be  controlled  by  a 
general  description  of  quantity  qaalihed  by 
the  words  "  more  or  less,"  which  represent 
the  trustee  aa  holding  in  trust  land  equal  in 
quantity  to  that  owned  by  him  before  the 
previous  conveyance  to  such  grantor.  (Wat- 
eon  T.  Sutro,  86  Cal.  600.) 

13.  A  trust  deed  of  real  estate,  taken  by  a 
person  who  loans  money  to  the  owner,  de- 
leasible  on  payment  of  the  debt,  is  something 
more  than  a  mortgage.  It  conveys  the  legu 
title  and  an  interest  in  the  land.  (Fuquay  ▼. 
Stickney,  41  Cal.  583.) 

Interest  of  grantor  may  be  taken  in  execa- 
tion.  See  Executions,  84. 

Equitable  interest  of  grantor  is  subject  to 
attachment.    See  Attachments,  131. 

Property  subject  to  may  be  homesteaded. 
See  Homesteads,  82. 

Dedication  by  holder  oL    See  Dedication,  3. 

Estoppel  of  grantor  in.    See  Eatoppel,  23. 

n.  Exeentton  and  Dellrern  Talidltf  of^ 
Aetion  to  Ananl  Judgment  Settfag 
Aside. 

14.  It  is  not  necessary  that  a  deed  of  trust 
by  which  the  grantor  conveys  to  the  grantee, 
in  trust,  to  sell  the  property  and  pay  a  debt  of 
the  grantor  to  a  third  person  out  of  the  pro- 
ceeds, should  be  delivered  to,  or  assented  to,  or 
executed  by  the  cestui  que  trast,  or  that  there 
should  be  a  debt  doe  from  the  grantor  to  the 
cestui  que  trust,  in  order,  as  between  the 
grantor  and  grantee,  to  pass  the  legal  title 
to  the  grantee.  (Barr  v.  Schroeder,  32  Cal. 
609.) 

16.  The  above  rule  does  not  impair  the  right 
of  a  creditor  of  the  grantor  to  question  the 
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bona  fidea  of  the  deed.     (Ban  t.  Schroeder, 
32  Cal.  609.) 

16.  Complete  execution  and  delivery  of 
trust  deed  is  sa£Sciently  shown  where  it  ap- 
pears that  the  grantor  was  himself  nominally 
one  of  the  grantees;  that  the  deed  was  in- 
tended to  be  a  deed  of  settlement  for  the  bene- 
fit of  bis  children,  and  was  in  the  nature  of  a 
covenant  to  stand  seised  for  the  benefit  of  the 
cestui  que  trust;  that  it  was  formally  ac- 
knowledged and  recorded;  that  the  other 
grantee  was  present  and  accepted  the  trust ; 
and  that  the  grantor  recognized  it  in  his  snb- 
•equent  wiU.    (Huae  v.  Den,  86  Cal.  390. ) 

17.  Where  it  appears  that  by  the  act  and  in- 
ducement of  the  attorney  the  grantee  of  the 
trust  deed  was  induced  to  permit  the  attor- 
ney's fees  to  be  included  in  the  sum  due 
him,  it  cannot  be  claimed  that  the  trustee 
held  the  property  under  a  doable  trust  where 
it  does  not  appear  afSrmatively  that  the  at- 
torney who  acted  for  the  grantee,  both  in  the 
execution  of  the  instrument  and  in  the  fore- 
closure suit,  advised  him  of  the  legal  effect 
and  consequences  of  so  including  it,  or  that 
any  possible  detriment  could  occur  from  as- 
suming such  relation  of  double  trust  in  refer- 
ence to  the  property.  (Felton  v.  Le  Breton, 
92  Cal.  467.) 

18.  In  an  action  by  a  creditor  who  is  as- 
signee of  a  note  secured  by  a  deed  of  trust, 
seeking  to  annul  a  judgment  obtained  by  as- 
signees of  the  trustor  for  the  benefit  of  cred- 
itors canceling  the  deed  of  trust  in  a  former 
suit  brought  by  such  assignees  against  the 
trustor  and  trustee  and  original  payee  of  the 
notes,  upon  the  ground  of  fraudulent  default 
of  the  trustee  and  payee,  and  further  seeking 
to  enforce  the  canceled  deed  of  trust,  a  com- 
plaint which  shows  that  the  judgment  was 
obtained  more  than  three  years  before  the 
commencement  of  the  action,  and  merely 
aven  that  plaintiff  "had  no  notice  or  knowl- 
edge, either  of  said  suit  or  the  decree  therein, 
until  after  the  rendition  of  said  decree,"  but 
does  not  aver  that  the  fraud  was  first  dis- 
covered within  three  years  next  before  the 
commencement  of  the  action,  does  not  state 
a  cause  of  action.  (Watkins  v.  Bryant,  91 
Cal.  492.) 

19.  The  judgment  canceling  the  deed  of 
trust  is  not  void  as  against  holders  of  negotia- 
ble paper  secured  tiiereby  who  were  not  named 
or  described  in  the  deed  of  trust,  and  were 
not  parties  to  the  action  to  set  it  aside,  such 
creditors  being  represented  by  the  trustee, 
who  was  made  a  party  defendant.  An  action 
to  set  aside  or  annul  a  deed  of  trust  may  be 
maintained  against  a  trustee,  without  the 
presence  of  the  beneficiaries,  and  especially 
80  when  the  beneficiaries  consist  of  many 
creditors  who  are  holders  of  negotiable  paper 
executed  and  deliverd  to  a  payee  named  in 
the  deed,  and  negotiated  by  him  before  ma- 
turity to  persons  not  described  in  the  deed  by 
name  or  by  any  classification.  (Watkins  v. 
Bryant,  91  Cal.  492.) 

20.  When  a  deed  of  trust  has  been  can- 
celed, and  no  ground  is  shown  by  the  com- 
plaint for  setting  aside  the  judgment  of  can- 
cellation, a  creditor  suing  to  set  it  aside  and 
to  enforce  the  trust  is  not  entitled  to  any  judg- 


ment against  defaulting  partiea  to  the  deed  ni 
trust  against  whom  no  personal  judgment  i» 
asked.  (Watkins  v.  Bryant,  91  Cal.  492.) 

III.  Eiifore«meiit  oQ   Sale  Uiidert  Fore< 
eloBsre  and  Bedemptlon. 

21.  The  plaintiff  borrowed  a  sum  of  money 
from  S.  L.  8.;  and  to  secure  payment  made  a 
deed  conveying  real  proi>erty  to  B.  and  S; 
S.  L.  S.  was  named  as  party  of  the  third  part 
in  the  deed,  and  it  recited  that  it  was  made 
to  secure  said  indebtedness,  and  provided 
that  upon  default  in  payment,  ana  on  re- 
quest of  S.  L.  S.,  B.  and  S.  should  sell  the 
premises.  Held,  in  an  action  to  enjoin  B. 
and  S.  from  selling,  that  the  instrument  con- 
ferred aipower  of  sale  upon  B.  and  S.  (Bate- 
man  V.  Burr,  57  Cal.  480.) 

Cited  60  Cal.  361 ;  71  Cal.  478. 

22.  The  death  of  the  grantor  does  not  oper- 
ate as  a  revocation  of  a  power  of  sale  con- 
tained in  a  trust  deed,  orlimit  the  effect  of 
the  deed;  and  the  failure  to  present  to  the 
administrator  of  the  deceased  grantor  the 
claims  secured  by  it  furnishes  no  ground  for 
a  court  of  equity  to  cancel  the  de^.  (More 
V.  Calkins,  95  Cal.  436.) 

23.  A  deed  of  trust,  the  trustee  not  being 
the  creditor,  bat  a  third  party,  given  to  secure 
a  note,  and  authorizing  tne  trustee  to  sell  the 
land  at  public  auction,  and  execute  to  the 
purchaser  a  good  and  sufficient  deed  of  the 
same,  upon  default  in  paying  the  note  or  in- 
terest as  it  falls  due,  and  out  of  the  proceeds 
to  satisfy  the  trust  generally,  and  to  render 
the  surplus  to  the  grantor,  etc.,  is  not  a  mort* 
ga>^ ;  requiring  judicial  foreclosure  and  sale. 
(Koch  V.  Briggs.  14  Cal.  256.) 

Cited  54  Cal.  300;  57  Cal.  482,  483;  66  Cal. 
286;  71  Cal.  478;  95  Cal.  437;  8  Mont.  44; 
distinguished  22  Cal.  124. 

24.  In  a  deed  of  trust  there  can  be  no  for- 
feiture of  the  estate,  and  hence  no  equity,  aa 
against  such  forfeiture,  to  foreclose,  as  in 
England.  Nor  would  a  suit  for  decree  and 
sale,  as  under  uur  system,  lie  because  such 
suit  could  be  based  only  on  the  contract  of 
the  parties,  and  the  contract  is,  that  the  trus- 
tee shall  sell  upon  the  happening  of  a  certain 
event.    (Koch  v.  Briggs,  14  Cal.  256.) 

26.  Belief  in  equity  would  be  limited  to  the 
contract,  and  a  sale  could  only  be  made  by 
enforcing  the  trust.  (Koch  v.  Briggs,  14  Oaf. 
266.) 

Foreclosure  is  not  necessary.    See  ante,  11. 

26.  A  complaint  setting  out  an  instrument 
purporting  to  be  a  conveyance  upon  certain 
trusts,  and  empowering  tne  defendant  to  sell 
the  lands  conveyed,  and  to  pay  certain  in- 
debtedness of  plaintiff  to  defendant  and  cer- 
tain advances  to  be  made  by  him,  and  an  ad- 
ditional sum  of  ten  thousand  dollars,  and 
alleging  that  defendant  has  advertised  the 
property  for  sale,  and  showine  that  a  con- 
siderable portion  of  the  demand  of  defendant 
is  unliquidated  and  uncertain,  and  that  said 
sum  01  ten  thousand  dollars  is  disputed  as 
being  witliout  consideration,  and  that  the 
value  of  the  property  greatly  exceeds  the 
amount  of  the  iust  and  lawful  indebtedness 
of  plaintiff  to  defendant,  states  a  cause  of 
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action  for  an  sccoanting  before  •  sale  of  the 
property,  and  for  a  temporary  injunction 
against  the  sale  pending  the  accounting,  re- 
gardleea  of  whettier  the  instrument  is  merely 
a  mortgage  with  a  power  of  sale,  or  a  deed  of 
trust  conveying  the  legal  title.  (More  ▼. 
Oalkins,  85  Gal.  177.) 

27.  Where  a  complaint  sets  out  a  deed  of 
trost  to  pay  a  certain  indebtedness  of  plain- 
tiff to  defendant,  and  an  additional  sum  of 
ten  thousand  dollars,  and  alleges  that  defend- 
ant has  advertised  the  property,  and  that  a 
considerable  portion  of  the  indebtedness  to 
defendant  is  unliquidated,  and  disputes  the 
ten  thousand  dollars  as  being  without  con- 
aiderution,  in  such  case  the  court  is  not  only 
justified  in  ordering  an  account  of  what  is 
due  the  defendant,  but  may  also  control  the 
mode  of  sale  as  to  the  notice  to  be  given,  the 
limitation  of  the  amount,  and  portions  of  the 
property  to  be  sold,  and  whether  or  not  it 
should  be  sold  in  parcels,  and  may  order  the 
sale  to  be  made  by  its  own  commissioner  if 
deemed  necessary  to  secure  a  fair  sale  for 
the  highest  price.  (More  t.  Calkins,  85  Gal. 
177.) 

28.  In  an  action  to  vacate  a  sale  made  un- 
der a  deed  of  trust,  held  (1)  that  the  notice 
of  the  sale  conformed  to  the  requirements  of 
the  power,  and  was  duly  given ;  (2)  that  the 
objection  that  the  trustee  was  not  present  at 
the  sale — in  the  absence  of  a  specification  call- 
ing in  question  a  finding  to  that  effect — could 
not  be  considered;  that  it  was  permisaible  for 
the  trustee  to  avail  herself  of  the  services  of 
an  auctioneer  in  making  the  sale;  (3)  that  in 
view  of  the  fact  that  the  trustee  was  one  of 
the  cestuia  que  trust,  who  were  authorized 
by  the  deed  to  purchase,  it  was  no  objection 
that  the  sale  was  made  to  her  attorney  for 
the  benefit  of  the  cestuis  que  trust;  (4) 
that  the  evidence  sustained  the  finding  that 
the  plaintiff  was  not  misled  or  deceived  by 
the  trustee  as  to  the  time  of  sale ;  (6)  that  in- 
adequacy of  price  will  not  alone  vitiate  a  sale, 
and  that,  if  it  would,  the  inadequacy  in  this 
case  was  occasioned  by  the  willful  and  wrong- 
ful act  of  the  plaintin.  (Kennedy  v.  Dunn, 
fi8Cal.839.) 

29.  When  a  sale  is  made  under  the  direction 
of  a  court  of  equity,  by  oflScers  appointed  by 
the  court,  it  is  not  a  sale  by  the  trustee,  and 
the  rule  forbidding  a  trustee  to  purchase  at 
hia  own  sale  does  not  apply.  (F elton  v.  Le 
Breton,  92  Gal.  457.) 

30.  When  a  deed  of  trust  of  real  and  -per- 
Bonal  property  is  given  to  a  debtor  as  security 
for  advances  made  and  to  be  made,  with  power 
to  sell  and  dispose  of  the  property,  and  all  of 
the  parties  to  the  deed  are  made  parties  to  a 
foreclosure  suit,  in  which  a  full  accounting  of 
the  tmst  is  had,  and  a  sale  is  made  under  the 
decree  therein,  at  which  the  trustee  purchases 
the  property  at  public  auction  by  express 
leave  of  the  court,  the  trustee  becomes 
thereby  vested  with  absolute  title  freed  and 
discharged  of  the  lien  and  trusts  created  by 
the  original  deed.  (Felton  v.  Le  Breton,  92 
.Cal.  467.) 

SI.  A  beneficiary  under  a  deed  of  trust  may 
purchase  at  a  sale  in  pursuance  of  the  trust  as 
effectually  as  any  creditor  may  purchase  the 


property  of  hia  debtor  at  a  judicial  sale,  and 
the  trustee  may  bid  for  the  beneficiary,  at  his 
instance,  without  impairing  the  validity  of 
the  sale.  (Felton  y.  Le  Breton,  92  Cal.  457.) 
82.  Where  a  deed  of  trust  authorises  the 
trustees,  upon  default,  to  sell  the  trust  prop- 
erty at  public  auction  for  cash,  a  sale  to  a 
third  person  who  purchased  in  pursuance  of 
an  agreement  with  the  trustees  that  he  should 
pay  nothing  for  the  property,  and  should  bold 
it  subject  to  the  direction  of  the  trustees,  is 
fraudulent,  and  will  be  set  aside  at  the  in- 
stance of  a  party  beneficiallv  interested  in 
the  proceeds  of  the  sale.  (Scott  ▼.  Sierra 
Lumber  Go.,  67  Gal.  71.) 

33.  If  a  purchaser  at  a  tmst  sale  paid  for 
the  property  with  a  check,  instead  of  gold 
coin,  as  provided  in  the  deed  of  trust,  and 
the  money  was  actually  piid  on  the  check, 
defendant's  objection  to  the  sale  was  not  well 
taken.    (Garey  v.  Brown,  62  Cal.  373.) 

34.  One  of  the  trustees  became  the  owner 
by  assignment  of  the  note,  the  payment  of 
which  the  deed  of  trust  was  given  to  secure, 
but  the  purchaser  at  the  sale  had  no  notice 
of  this,  and  believed  that  the  sale  was  regu- 
larly made  for  the  benefit  of  the  payee  of  the 
note.  Held,  the  purchaser's  title  to  the  prop- 
erty was  not  affected  by  the  fact  that  one  of 
the  trustees  had  purchased  the  note.  (Carey 
V.  Brown,  62  Cal.  373.) 

85.  When  a  conveyance  is  made  to  a  trus- 
tee, who  has  no  interest  in  the  trust  fund, 
with  power  to  sell  and  convey  the  trust  lands, 
subject  to  the  approval  of  the  cestui  que  trust, 
the  deed  of  the  trustee  to  a  purchaser  will 
not  pass  the  legal  title  without  the  approval 
of  the  cestui  que  trust  in  writing,  (bprague 
▼.  Edwards,  48  Cal.  239.) 
Cited  49  Cal.  196;  64  Gal.  368. 

36.  Defendant  formerly  owned  the  prem- 
ises, and  to  secure  an  inaebtidness  executed 
a  deed  of  trust,  in  which  it  was  provided  that, 
in  default  of  payment  and  in  the  event  of  a 
sale,  the  recitals  in  any  deed  executed  by  the 
trustees  should  be  conclusive  evidence  of  such 
default,  of  the  application  of  the  creditor  for 
the  sale  of  the  property,  and  of  the  publication 
of  the  notice  of  sale.  Held,  in  the  absence  of 
fraud,  the  defendant  is  concluded  by  the  re- 
citals in  a  deed  which  was  executea  by  the 
trustees.     (Carey  v.  Brown,  62  Gal.  373.) 

37.  Where  a  deed  of  trust  provides  that  in 
case  of  default  the  trustees  shall,  on  applica- 
tion of  the  creditor,  sell  the  premises  to  them 
conveyed  at  public  auction  to  the  hignest  bid- 
der for  cash,  and  authorises  them  to  establish 
as  a  condition  of  sale  that  the  creditor  may 
bid  and  purchase  thereat,  recitals  in  a  deed 
executed  by  the  trustees  to  such  creditor, 
who  purchased  at  the  sale,  to  the  effect  that 
the  sale  was  at  public  auction  to  the  highest 
bidder  for  cash,  and  that  the  trustee  did,  as  a 
condition  of  the  sale,  permit  the  creditor  to 
bid  and  purchase,  are  prima  facie  evidence  of 
the  facta  so  recited,  although  the  deed  of 
trust  is  silent  as  to  their  effect ;  and,  in  an  ac- 
tion of  ejectment  by  the  purchaser,  evidence 
dehors  the  deed  is  not  necessary  tu  show  title 
and  right  of  possession  in  the  plaintiff.  (Sav- 
ings and  Loan  Soc.  v.  Deering,  66  Cal.  281.) 

38.  Where,  under  a  decree  of  court,  the 
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trastees  of  a  trust  deed  sell  the  land  held  in 
trust,  and  they  deliver  the  deed  therefor  to 
the  purchaser,  reporting  these  facts  to  the 
court,  which  then  makes  an  order  confirming 
the  acts  of  the  trustees,  and  no  appeal  is  taken 
from  the  order,  it  has  the  effect  to  deny  the 
right  to  redeem.  (Odd  Fellows  Savings  etc. 
Bank  v.  Harrigan,  53  Gal.  229.) 

39.  From  sales  under  trust  deeds  there  is 
no  equity  of  redemption,  for  there  is  no  for- 
feiture. Performance  of  the  trust  carries  oat 
the  contract  of  the  parties.  (Koch  v.  briggs, 
14  Cai.  256.) 

Judgment  on  note  secured  by  trust  deed> 
See  Biils  and  Notes,  451. 

Successor  may  make  sale.  See  Trusts  and 
Trustees,  228. 

IT.  TermlnatloB  of  Tnut  and  Beeonrey* 
•nee. 

40.  Where  deeds  absolute  in  form  were 
given  to  a  bank  as  securitv  for  indebtedness, 
and  the  bank  executed  a  declaration  of  trust 
declaring  that  the  lands  conveyed  were  held 
as  security,  and  the  debtor  finally,  being 
overwhelmed  with  debt,  and  unable  to  meet 
his  liabilities  to  the  bank,  proposed  to  convey 
the  lands  to  the  bank  in  tee  simple  absolute, 
in  discharge  and  satisfaction  of  the  indebted- 
ness, and  a  final  settlement  was  thereupon 
made,  and  new  conveyances  absolute  in  form 
executed  to  and  accepted  by  the  bank,  which 
surrendered  the  evidences  of  indebtedness  to 
the  debtor,  no  oppression  or  unfairness  ap- 
pearing on  the  part  of  the  bank,  and  the  set- 
tlement being  fair  and  for  a  full  consideration, 
the  express  trust  was  thereby  terminated, 
and  any  action  to  enforce  an  implied  trust 
was  barred  in  four  years  after  the  settlement 
and  delivery  of  the  deeds  and  notes.  (Chap- 
man v.  Bank  of  California,  97  Cal.  155. ) 

41.  If  trust  is  satisfied  before  sale  and  con- 
veyance under  a  trust  deed  it  is  the  dutv  of 
the  trustee  to  reconvey  the'  title ;  if  he  fails 
or  refuses,  equity  will  compel  himj  or  it  will, 
in  any  case,  undertake  the  flupervision  of  the 
execution  of  the  trust.  (Bostwick  T.  Mc- 
Evoy,  62  Cal.  496,  600.) 

Cited  80  Cal.  435. 

Trust  for  benefit  of  creditors,  revocation  of. 
See  Trusts  and  Trustees,  247. 

TRUSTS  A5D  TRUSTEES. 
I.  Creation  of  ani  What  Constitntes 
Tnut. 

1.  Word$  Ntee$tmv;  Declaration  of 
Trutt;  ParfA  Evidenee  of. 

%  Repudiation  by  Trmtee;  Tnut  not 
Permitted  to  Lapu  for  Want  of 
Truttee;  Ineompeteney  of  Tnulee. 

9.  Contract  to  CreaU  Trtut. 

4.  What  Agreement  or  Belation$  Cre- 
aU. 

n.  Talidltr  of  TrwAt  Anont  and  ««• 
natsre  of  Trastoe;    Trastee   as 
Beneflelary. 
m.  Constrnetlon  of  Trasts. 

lY.  Meetlntr  of  Mtnds}  MUtake  Ib  Tnu^ 
Reformation  of. 

T.  ConstmetlTe  Trasts. 


TI.  Besnltinff  Trusts. 
1.  What  Conititute. 
S.  Pleading  and  Evidenee  of;  Seetlab 

in  Deed,  Conclusiverteu  of. 
8.  Conveyance  by  Truetee  to  Ben^ 

eiary. 

Til.  Powers,  Dnties,  an<  Ilabtlltles  of 
Tmstees. 
1.  Power*  are  Controlled  by  Deektnt- 

tionofTrtM. 
S.  Delegation  of  Power*. 
8.  Joint  Tnuteee. 
4.  TitU  and  Right  of  Potteerion  ef 

Truttee*:    -AeHon*    by;    Aetioni 

Relating  to  Property. 
0.  Baie*  or  Mortgage*  by  Trmtee;  Pur- 

eha*er,  Whether  Chargeable  IFttt 

Trutt. 
8.  Management  of  Property;  Uin^/Ung 

Pundi. 

7.  DeaUng  With  PropeHy:  Purehaee* 

by    Truttee;     Contracting    WUk 
Beneficiary,  Protection  of. 

8.  Accounting;    Allowanee    for   Eg- 

pen***;  Advance*  by  or  to;  Com- 
pm*ation  of. 

9.  Aaion  to  Ettablith,  Enforce,  or  far 

Breach  of  Trutt. 
10.  Removal  and  Sttbttitution  of  True- 
tee*;   Vacancy;   Appointment  ef 
New  Truttee*. 

JUL  Following  Tnut  Fnnd;  Enforeo. 
ment  of  Tnut  Against  Exeentor 
or  Tlilri  Person. 
IX.  BoToeation  and  Termination  of 
Trusts}  Conreyanee  to  Bene!* 
clary;  Reeonveyanee  to  Trnstor. 

Uses.  See  Uses. 

Charitable  uses.    See  Charitable  Uses. 

Trust  deeds.    See  Trust  Deeds. 

Deeds,  trusts  in.    See  Deeds,  VIII,  9. 

Fiduciary  relations.  See  cross-referenoea 
under  Fiduciary  Relations. 

Trustees  under  will  as  witnesses.  See  Wit> 
nesses,  V,  8,  c,  K. 

Trusts  on  which  homestead  property  held, 
liability  for.    See  Homesteads,  X,  2. 

Bequests  on  trust.    See  Wills,  XI,  IS. 

Legatee  as  trustee.    See  Wills,  XI,  17. 

State  library,  trustees  of.  See  State  Librar^f. 

Trust  for  cemetery  purpoaea.  See  Ceme> 
teries. 

Setoff  by  insolvent  cestui  que  trust  tbroo^ 
trustee.    See  Setoff,  16. 

Orders  drawn  on  trustee,  validity  under 
statute  of  frauds.  See  Statute  of  Frauds, 
1,6. 

Qrant  of  Yoeemite  valley  was  a  trust.  See 
Yoaemite  Valley. 

I.  Creation  of  and  What  Constitutes  Tmst. 

/.  Worde  Mteeeeary:  Deelarathn  of  Trutt;  PmrtI 

indence  of. 

1.  It  is  not  necessary  in  the  creation  of  an 
express  trust  to  use  any  particular  form  of 
words.  The  relation  of  trustee  and  cestui  que 
tmst  is  established,  and  an  express  trust 
created,  if  the  language  used  in  the  instru- 
ment creating  the  trust  expresses  the  inten- 
tion that  one  party  shall  hold  the  legal  title. 
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and  the  other  shall  have  the  heneficial  inter- 
eat.    (Luco  V.  De  Toro,  91  Cal.  405.) 

S.  Express  trust  in  real  property  can  only 
be  created  or  declared  by  a  written  instru- 
ment Bubscribed  by  the  trustor  or  trustee. 
(Doran  t.  Doran,  99  Cal.  311.) 

3.  Although  a  trust  in  real  property,  not 
created  by  the  instrument  transferring  the 
title  nor  by  operation  of  law,  must  be  created 
by  a  written  instrument  subscribed  by  the 
trustee,  or  by  his  agent  thereto  authorized  by 
writing,  yet  the  verified  answer  in  an  action 
which  contains  a  declaration  of  the  defend- 
ant that  the  real  property  in  controversy  was 
conveyed  to  him  in  trust  for  certain  pur- 
poses, is  a  sufficient  declaration  in  writing  to 
satisfy  the  requirements  of  section  852  of  the 
Civil  Code.  (Garnsey  t.  Qothard,  90  Cal. 
603.) 

4.  The  plaintiff  Bought  to  •stablish  a  dec- 
laration of  trust,  and  relied  upon  the  follow- 
ing document:  "Received,  San  Francisco, 
May  27,  1880,  of  Wm.  H.  Sharp,  Esq.,  three 
hundred  and -sixty-eight  and  fifty  one-hun- 
dredths  dollars,  being  his  proportion  of  his 
tax  and  outside  land  assessment,  to  be  paid 
^  me  to  Alexander  Austin,  tax-collector. 
Tneland  known  as  the  Fleiachaker  tract." 
This  receipt  was  signed  by  the  defendant. 
Held,  that  the  document  does  not  on  its  face 
manifest  or  prove  a  trust,  and  that  the  evi- 
dence in  the  case  does  not  show  that  it  was  the 
intention  of  the  parties  in  executing  it  to  de- 
clare one.     (Hunt  v.  Friedman,  63  Cal.  510.) 

Declaration  of  trust.  See  Assignments  for 
the  Benefit  of  Creditors,  V,  1. 

Acts  and  declarations  of  vendor  to  prove  he 
held  land  in  trust.  See  Vendor  and  vendee, 
1,6. 

Written  statement  of  account  does  not  con- 
stitute declaration  of  trust.     See  post,  179. 

Agreement  for  reconveyance  is  not  declara- 
tion of  trust,  when.    See  I)eeds.  859,  et  seq. 

5.  Express  trust  ma^  be  proved  by  circum- 
stances, and,  to  ascertain  the  intention  of  the 
parties,  the  court  will  consider  the  then  exist- 
ing circumstances.  (Qunter  v.  Janes,  9  Cal. 
643.) 

0.  The  facts  constituting  an  implied  trust 
can  be  proved  by  parol  testimony.    (Millard 
▼.  Hathaway,  27  Cal.  119.) 
Cited  67  Cal.  256;  74  Cal.  91. 

7.  An  express  trust  in  personal  property 
may  be  created  without  a  written  transfer. 
(Hellman  v.  McWilliams,  70  Cal.  449.) 
Cited  80  Cal.  518;  99  Cal.  316. 

8.  An  express  or  implied  trust  in  relation 
to  personal  property  may  be  declared  and 
proved  by  parol.  (Doran  v.  Doran,  99  Cal.311.) 

9.  An  express  trust  relating  to  personal 
property  need  not  be  created  by  deed  or  writ- 
ing, but  may  be  established  and  continued 
by  oral  agreement  or  by  the  acts  of  the  par- 
ties, and  may  be  proved  by  parol  evidence. 
(Roach  T.  Caraffa,  85  Cal.  436.) 

10.  Mortgage  being  but  a  personal  chattel, 
a  parol  trust  may  attach  to  the  mortgage  that 
the  mortgagee  snail  hold  it  in  trust  in  part 
for  bis  own  benefit,  and  in  part  for  the  bene- 
fit of  another ;  and  parol  proof  of  such  trust 
does  not  vary  the  terms  of  the  written  instru- 


ment, or  violate  the  statute  of  frauds  as  to 
the  time  of  performance  of  the  contract.  The 
beneficiary  can  enforce  the  mortgage  as 
against  susbequent  lienholders  in  all  re- 
spects as  if  made  to  him.  (Tapia  v.  De- 
martini,  77  Cal.  383.) 

11.  Parol  evidence  is  admissible  to  prove 
that  a  written  assignment  of  personal  prop- 
erty, absolute  upon  its  face,  was  in  fact  made 
in  trust  for  the  benefit  of  others  than  the  as- 
signees, and  to  prove  the  character  of  the 
trust.  (Lockwood  v.  Canfield,  20  Cal.  126.) 
Cited  22  Cal.  679. 

12.  The  principle  involved  is  the  same  as 
that  which  permits  the  introduction  of  similar 
evidence  to  prove  that  a  deed,  absolute  on  its 
face,  was  intended  as  amortgi^e,  and  the  ad- 
missibility of  such  evidence  is  not  an  open 
question  in  this  court.  (Lockwood  v.  (Can- 
field, 20  Cal.  126.) 

13.  Trust  by  which  one  is  to  hold  policy  of 
life  insurance  for  the  benefit  of  the  children 
of  another  should  be  clearly  and  distinctly 
proved,  but  may  be  proved  by  parol  evidence. 
(Silvey  v.  Hodgdon,  62  Cal.  363.) 

14.  If  a  person  who  desires  to  procure  an 
insurance  on  bis  life  for  the  benefit  of  his 
children  makes  a  parol  contract  with  another, 
by  which  the  former  is  to  pay  the  premiums 
and  the  policy  is  to  be  made  payable  to  the 
latter,  who  is  to  hold  it  in  trust  lor  the  chil- 
dren, and  collect  and  hold  the  proceeds  in 
trust  for  them,  a  court  of  equity  will  enforce 
the  trust.  (Silvey  v.  Hodgden,  62  Cal.  363.) 
Cited  86  Cal.  445. 

16.  Where  son  conveys  to  his  father,  in 
consideration  of  verbal  agreement  by  which 
the  father  is  to  make  a  will  in  favor  of  his 
son,  if,  in  such  case,  the  conveyance  did  not 
express  the  consideration  for  which  it  was 
given,  but  acknowledged  the  x>ayment  of  a 
nominal  consideration  in  money,  parol  evi- 
dence would  be  inadmissible  to  establish  the 
trust  in  favor  of  the  son.  (Russ  ▼.  Mebius, 
16  Cal.  350.) 
Cited  22  Cal.  679;  28Cal.637;  76CaLeS2;  79 

Cal.  530. 

Parol  agreement  to  take  subject  to  trust. 
See  post,  141. 

Parol  evidence  of  constructive  trust.  See 
post,  v. 

Parol  evidence  of  resulting  trust.  See  post, 
VI,  2. 

Demurrer  will  not  lie  to  bill  alleging  parol 
trust.     See  post,  211. 

Effect  of  statute  of  frauds  in  case  of  trust. 
See  Statute  of  Frauds,  IV. 

Parol  evidence  to  establish  trust  on  pur- 
chase by  agent.    See  Agency,  204. 

Parol  agreement  to  hold  in  trust.  See 
Deeds,  367. 

Verbal  agreement  by  fraudulent  grantee  to 
reconvey  does  not  create  trust.  See  Fraudu- 
lent Conveyances,  136. 

Express  trust  cannot  be  created  by  parol. 
See  (Cotenancy,  43. 

2.  Repudiation  by  Tniatae;  Truat  not  Permittod 
to  Lapse  for  Want  of  Trustee;  Ineompetencf 
of  Trustee. 

Repudiation  of  trust.    See  x>ost,  161. 

16.  After  a  contract  creating  the  trust  rela- 
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tion  baa  been  assigned  by  the  beneficiary,  to 
the  knowledge  of  the  trustee,  no  repudiation 
of  the  trust  by  the  trustee  can  afiect  the  rights 
of  the  assignee,  unless  the  latter  has  notice 
thereof.    (Luco  v.  De  Toro,  91  Cal.  405.) 

17.  Trust  will  not  be  permitted  to  fail  for 
want  of  a  trustee.    (Hill  v.  Den,  64  Cal.  6, 20.) 

18.  Fact  that  trustee  named  in  deed  is  not 
competent  to  act  does  not  render  the  trust 
void  as  between  the  parties  thereto,  but  a 
court  of  competent  jurisdiction  may  substi- 
tute a  new  trustee  to  enforce  and  perfect  the 
objects  of  the  trust.  (Smith  t.  Davis,  90 
Cal.  26.) 

8.  Contract  to  Create  Trutt 

19.  A  court  of  equity  will  lend  no  assistance 
towards  perfecting  a  voluntary  contract  for 
the  creation  of  a  trust,  nor  regard  it  as  bind- 
ing,  BO  long  as  it  remains  executory.  (Estate 
of  Webb,  49  Cal.  641.) 

Cited  80  Cal.  486. 

20.  If  such  contract  is  executed  by  a  con- 
veyance of  the  property  in  trust,  so  that 
nothing  remains  to  oe  done  by  the  grantor 
or  donor  to  complete  the  transfer  of  title,  the 
relation  of  trustee  and  cestui  que  trust  is 
deemed  to  be  established,  even  if  there  was 
no  consideration,  and  a  court  of  equity  will 
enforce  the  trust.  (Estate  of  Webb,  49  Gal. 
641.) 

4.  mat  Agrotmtnta  or  ftelafhiio  Cr*at». 

21.  If  several  parties  are  interested  in  pur- 
chase of  land  made  by  one  by  mutual  agree- 
ment, neither  can  exclude  the  other  from 
what  was  intended  for  the  common  benefit; 
and  any  private  benefit  touching  the  common 
right  which  is  secured  by  either  party  will 
turn  him  into  a  trustee  for  the  benefit  of  all. 
(Jenkins  v.  Frink,  30  Cal.  686.) 

22.  If  several  parties  contract,  in  writing, 
that  one  shall  purchase  land  about  to  be 
ofiered  at  sherin's  sale,  for  the  benefit  of  all, 
each  to  furnish  his  proportion  of  the  money, 
and  the  buyer  to  convey  to  each,  if  no  re- 
demption is  made,  his  proportion  of  the  land, 
and  one  of  the  contracting  parties,  after  the 
purchase  is  effected,  on  his  own  account, 
purchases  another  judgment  which  makes 
Dim  a  redemptioner,  and  redeems  and  obtains 
a  sheriff's  deed,  an  implied  trust  arises  and 
be  becomes  a  trustee  in  invitum  holding  the 
legal  title  in  trust  for  all  the  parties  to  the 
contract.    (Jenkins  v.  Frink,  fSb  Cal.  686.) 

23.  If  one  party  agrees  to  unite  with  two 
others  in  the  purcnase  of  land  each  to  furnish 
one-third  the  purchase  money  and  such  jMirty 
to  conduct  the  negotiations,  and  buy  the  land 
for  the  least  poesible  price,  he  assumes  a  posi- 
tion of  trust  towards  his  associates,  and  is 
bound  to  exercise  the  utmost  good  faith 
towards  them,  and  share  with  them  all  the 
profits  of  the  bargain.  (King  v.  Wise,  43 
Cal.  628.) 

24.  T.  agreed  with  M.  that  if  they  could 
obtain  a  T«Md  franchise  from  the  legislature 
in  T's  name,  and  M.  would  draw  a  bill  to 
l^at  effect,  and  would  construct  half  the  road, 
he  constructing  the  other  half,  they  should  be 
equal  owners  and  divide  the  tolls.  M.  drew 
the  bill,  which  became  a  law,  and  constructed 
bis  half  of  the  road ;  then,  by  express  agree- 


ment, T.  took  possessicm  of  the  road  and  col- 
lected the  tolls  on  mutual  account.  Held,  to 
be  an  express  trust.  (Miles  v.  Thome.  38 
Cal.  836.) 

25.  Where  land  is  absolutely  conveyed  to 
another,  and,  by  a  contemporaneous  agree- 
ment, the  grantee  covenants  to  sell  the  land 
and  pay  the  debts  of  the  grantor  and  to  pay 
to  the  grantor  a  certain  proportion  of  the  bal- 
ance, he  assumes  trust  relations  towards  the 
grantor.  (Janes  t.  Throckmorton,  67  Cal. 
868,  381.) 

26.  If  two  partners  are  embarrassed,  and 
one  executes  deed  to  other,  absolute  on  its 
face,  with  a  consideration  expressed  of  botii 
his  individual  property  and  interest  in  the 
partnership  property,  for  thb  purpose  of  en- 
abling the  grantee  to  raise  money  by  mortgag- 
ing the  aeme  to  pay  the  firm  debts,  there  is 
no  express  trust,  nor  does  a  trust  arise  by  im- 
plication of  law.  (Burt  v.  Wilson,  28  Gal. 
632.) 

27._  Where  a  person  during  his  last  sickness, 
and  in  contemplation  of  death,  executed  a 
conveyance  of  his  real  property  to  his  brother, 
of  his  own  motion  and  without  anv  solicita- 
tion, undue  influence,  or  fraud  on  tne  part  of 
the  grantee,  the  mere  statement  by  the 
grantor  to  the  grantee  at  the  time  of  the  con- 
veyance that  he  knew  the  latter  would  do 
what  was  right,  does  not  show  either  an  ex- 
press trust  or  a  trust  arising  by  operation  of 
law,  and  a  finding  that  such  conveyance  is 
absolute  will  not  be  disturbed  upon  appeal. 
(Doran  v.  Doran,  99  Cal.  311.) 

28.  A  was  indebted  upon  a  note  and  mort- 
gage to  B,  in  the  sum  of  forty  thousand  dol- 
lars. B  assigned  the  note  and  mortgage  to  C, 
and  received  from  him  his  notes  in  lien 
thereof.  Afterwards  A  mortgaged  to  C,  to- 
gether with  other  property,  the  property  pre- 
viously mortgaged  to  B,  subject  to  the  first 
mortgage,  for  which  C  was  to  advance  to  A, 
from  time  to  time,  sums  of  money,  not  to  ex- 
ceed twelve  thousand  dollars,  to  enable  A  to 
pay  his  debts.  By  this  mortgage,  C  was 
authorized  to  receive  the  rents  of  the  mort- 
gaged premises,  and  apply  them  to  the  pay- 
ment of  the  twelve  thousand  dollars  and 
interest,  and  in  case  the  rents  should  not  be 
sufiicient  for  that  purpose,  and  A  should  not 
pay  within  two  months  after  request,  then  C 
was  to  sell,  and,  out  of  proceeds,  pay  the 
amount  and  interest  so  advanced.  C,  at 
various  times,  advanced  to  A  nearly  twelve 
thousand  dollars,  and  collected  rents  to  the 
amount  of  twenty-eight  thousand  dollars. 
Subsequently,  C  died,  and  then  his  executor 
collected  the  rents.  Held,  in  an  action  by  A 
against  C's  administrator,  that  C  acted  in  the 
purchase  of  the  note  and  mortgage  of  B  as  an 
agent  of  A,  and  that  A  was  entitled  to  the 
trust  fund.  (Gunter  v.  Janes,  9  Cal.  643.) 
Cited  19  Nev.  244. 

29.  B.  was  the  owner  of  promissory  notes 
overdue,  and_  desired  to  have  the  same  col- 
lected. Having  no  means  to  pay  attorney's 
fees  and  costs  ne  arranged  with  C.,  an  attor- 
ney, to  take  the  notes  for  collection.  By  the 
arrangement  C.  was  to  furnish  money  to  pay 
costs  and  disbursements,  and  have  the  notM 
indorsed  to  him,  and  bring  suit  in  his  own 
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name,  and  be  reimburaed,  both  for  his  fees  as 
attorney  and  for  advances  by  him  made,  out 
of  the  proceeds  when  collected.  R.  then  in- 
dorsed the  notes  to  C,  who  gave  him  a  re- 
ceipt as  attorney,  stating  that  he  received  the 
notes  for  collection.  C.  brought  suit  in  his 
own  name,  obtained  judgment,  and  had  an 
execution  issued,  but  the  same  was  returned 
unsatistied.  C.  then  made  an  arrangement 
with  a  brother  of  one  of  the  defendants  in 
the  judgment,  by  which  the  brother  con- 
veyed to  C.  a  tract  of  land,  and  G.  assigned 
him  the  judgment,  and  paid  him  a  sum  of 
money  besides.  0.  was  solvent  and  willing  to 
pay  R.  whatever  was  due  him  on  the  settle- 
ment. Held,  that  there  was  no  resulting 
trust  in  favor  of  R.,  and  that  C.  did  not  hold 
the  land  conveyed  to  bim  in  trust  for  R.,  and 
that  R.  was  only  entitled  to  recover  the 
money  due  him  on  a  fair  settlement. 
<Roble8  T.  Clarke,  26  Cal.  317.) 

Resulting  trusts.    See  poet,  YL 

Constructive  trusts.    See  post,  V, 

Precatory  trusts.    See  Wills,  XI,  16. 

Trusts  for  charitable  uses.  See  Charitable 
TTses. 

Habendum  does  not  create  trust,  when. 
8ee  Deeds,  255. 

Bond  conditioned  to  convey  in  trust  for 
corporation.    Bee  Vendor  and  Vendee,  72. 

Tax  sale,  purchaser  at,  when  a  trustee. 
8ee  Taxation,  XII,  5,  f^  E. 

Tax  sale,  one  acquiring  title  from  pur- 
chaser at,  when  a  trustee.  See  Taxation, 
XII.  5,  f,  E. 

Purchaser  at  execution,  when  a  trustee. 
See  Executions,  IX,  6,  i,  D. 

Cotenant,  conveyance  to,  trust  arising 
Irom.    See  Cotenancy,  II,  4. 

Confirmee  of  Spanish  grant  as  trustee.  See 
Mexican  Lands,  I,  23,  j. 

Attorney,  when  trustee  for  client.  See  At- 
torney and  Client,  V,  4. 

Trust  created  where  attorney  prosecutes 
case  on  contingency.  See  Attorney  and 
Client,  107. 

Patentee,  when  a  trustee.  See  Public 
Lands.  XX,  14. 

Agreement  to  procure  patent  for  undi- 
vided interest.  See  Statute  of  Limitations, 
172. 

Implied  trust  on  conveyance  by  minor  to 
aunt.    See  Parent  and  Child,  III. 

Husband  is  trustee  for  wife,  when.  See 
Husband  and  Wife,  SlI. 

Mortgagee,  when  a  trustee.  See  Mortgages, 
189. 

Conveyance  as  security  creates  trust.  See 
Mortgages,  65. 

Agent  assuming  to  act  after  principal's 
death  is  liable  as  trustee.    See  Agency,  ^8. 

Partner  of  agent  is  not  trustee  for  princi- 
pal, when.    See  Agency,  38. 

JTudgment  debtor  receiving  rents  is  trustee 
for  purchaser  at  execution.  See  Executions, 
257. 

Assignee,  when  a  trustee  for  assignor.  See 
Assignments  of  Contracts,  VII,  4,  e. 

One  purchasing  true  title  is  not  trustee  for 
one  purchasing  distinct  tract.  See  Estoppel, 
30. 

Custodian  of  will  is  charged  with  a  trust. 
See  Wills,  50. 


Pledge  of  note,  trust  when  arises  in  relation 
to  pledge  of  note.  See  Bills  and  Notes,  XVII, 
8. 

II.  Yallditr  of  Trnst;  Assent  and  Signature 
of  Trustee;  Trustee  as  Beneficiary. 

Secret  trusts,  conveyance  on.  See  Fraudu- 
lent_  Conveyances,  II,  7. 

Distinct  trusts  in  same  person.  See 
Merger,  4. 

Agreements  to  create  monopolies.  See 
Contracts,  III,  8,  c. 

30.  A  verbal  transfer  of  money  in  trust  for 
the  use  and  benefit  of  the  children  of  the 
trustor,  reserving  to  the  latter  the  right  to 
draw  from  the  trust  fund  such  sums  as  he 
might  deem  proper  for  bis  own  use,  is  valid. 
(Hellman  v.  Mc  Williams,  70  Cal.  440.) 
Cited  99  Cal.  315. 

31.  Where  the  owner  of  a  note,  upon  which 
a  suit  is  brought  against  the  makers,  assigns 
it  in  trust,  together  with  all  the  avails  of  the 
action,  and  certain  other  claims  to  secure  cer- 
tain specified  obligations,  "  first  deducting 
and  paying  out  of  any  money  that  may  be 
realized  out  of  said  claims  all  charges  for 
costs  and  attorney's  fees  and  charges,  to  pro- 
vide for  the  payment  of  which  this  assign- 
ment is  also  made,"  the  fact  that  the  assignee 
is  one  of  the  beneficiaries  named  does  not 
prevent  the  assignment  from  creating  a  trust, 
which  may  be  enforced  in  favor  of  the  attor- 
ney of  the  assignor,  for  his  fees  and  disburse- 
ments for  costs  in  the  suit  on  which  the  note 
was  made.     (Tyler  v.  Mayre,  95  Cal.  160. ) 

32.  Deed  of  trust  made  by  owner  to  himself 
and  his  brother  as  trustees  is  valid.  (Hill  t. 
Den,  64  Cal.  6, 19.) 

33.  Assent  of  trustee  is  not  necessary  to 
validity  of  trust  deed.  (Smith  v.  Davis,  90 
Cal.  26.) 

Assent  of  beneficiary.  See  Trust  Deeds, 
14. 

34.  The  fact  that  the  trust  deed  was  not 
signed  by  the  trustee,  although  it  was  in- 
tended to  be  signed  by  him,  does  not  render 
it  defective,  if  it  was  signed  by  the  other 
parties  thereto,  under  an  express  agreement 
that  it  should  be  binding  as  between  them. 
(Smith  V.  Davis,  90  Cal.  26.) 

36.  Under  our  system  it  is  the  necessary 
province  of  a  probate  court  to  inauire  and 
determine  whether  a  valid  trust  has  been 
created.  The  mode  of  administering,  the 
power  to  regulate  and  direct  its  subsequent 
administration,  is  quite  separate  and  distinct 
from  a  question  of  whether  a  legal  trust  has 
been  expressed.  (Estate  of  Hinckley,  58  Cal. 
457.) 
Cited  73  Gal.  664. 

Renunciation  of  trustee.  See  post,  224, 
225. 

Want  of  consideration  does  not  affect  trust. 
See  post,  249. 

Validity  of  trust,  trustee  is  estopped  to 
deny.    See  post,  176. 

in.  CoBstmctlOB  of  Trusts. 

86.  The  meaning  of  a  clause  of  the  trust  be- 
ing ambiguous  and  uncertain,  in  ascertaining 
the  intention  of  the  donor,  reference  may  be 
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bad  to  other  parts  of  the  deed  providing  for 
the  acquisition  and  improvement  of  lands, 
and  particularly  to  other  trusts  of  like  char- 
acter, indicating  the  general  intent  of  the 
donor  as  to  the  acquisition  of  title  and  the 
expenditure  of  the  trust  funds.  (Floyd  T. 
Rankin,  86  Cal.  159.) 

87.  In  a  deed  to  trustees,  the  declaration 
of  trust  provided  as  follows;  Said  trustees 
shall  sell  to  M.  T.,  and  such  other  nine  per- 
sons as  he  may  in  writing  designate,  witnin 
six  months  after  the  said  trustees  shall  have 
notified  him,  said  M.  T.,  that  they  have  fixed 
the  prices  at  which  they  will  commence  sell- 
ing the  lots  and  subdivisions  of  such  lands, 
or  certain  portions  thereof,  such  of  said  lots 
and  subdivisions  as  he  or  either  of  them  de- 
sire to  purchase,  not  exceeding  to  each  one 
respectively  the  valae  of  three  thousand  dol- 
lars, etc.  In  an  action  of  ejectment  against 
M.  T.  and  the  parties  designated  bv  him  to 
purchase,  the  defendants  claimed  tne  right 
to  purchase  portions  of  a  laree  tract,  valued 
at  one  hundred  thousand  doUars,  which  was 
one  of  the  subdivisions  into  which  the  land 
had  been  divided  uy  the  trustees.  Held,  that 
the  defendants  could  only  purchase  according 
to  the  prices  and  subdivisions  fixed  by  the 
trustees.  (Steinback  t.  Korwood,  67  Cal. 
647.) 

88.  Under  the  deed  of  trust  executed  by 
James  Lick  to  certain  trustees  therein  named, 
by  the  terms  of  which  large  snms  of  money 
were  to  be  realized  by  the  trustees  from  the 
property  conveyed,  and  applied  to  various 
charitable  and  other  beneficial  purposes,  and 
by  the  fourteenth  clause  of  which  the  trus- 
tees were  required,  at  a  cost  of  five  hundred 
and  forty  thonsana  dollars,  to  found  and  en- 
dow "  The  California  School  of  Mechanical 
Arts,"  under  the  direction  of  seven  persons 
named,  who  were  directed  to  acquire  the  site 
thereoi,  and  to  form  a  corporation  of  them- 
selves and  successors  appointed  by  the  sur- 
vivors of  them,  never  exceeding  seven  in 
number,  to  own,  control,  and  manage  the 
said  institution,  the  trustees  have  no  other 
power  or  duty  than  to  furnish  the  money  up 
to  the  amount  named,  to  be  expended  as 
directed  by  the  seven  persons  named,  and  the 
latter  are  required  to  select  and  acquire  the 
title  to  the  site,  and  take  the  same  in  their 
own  names  or  in  the  name  of  the  corporation, 
if  formed  before  the  title  is  acquired.  (Floyd 
▼.  Rankin,  86  Cal.  1G9.) 

89.  The  parties  who  are  required  to  acquire 
the  site  and  direct  the  founding  and  endow- 
ment of  "The  California  School  of  Mechanical 
Arts"  cannot  call  for  the  whole  of  the  money 
and  expend  it  themselves,  but  the  trustees 
are  required  to  expend  the  money  donated 
under  the  direction  of  the  parties  mentioned, 
who  are,  however,  the  sole  judges  as  to  how, 
for  what  purpose,  and  when  the  money  is  to 
be  e!xpended,  subject  only  to  the  purposes 
mentioned  in  the  trust  deed,  and  it  is  the 
duty  of  the  trustees  to  furnish  the  money 
needed  so  long  as  the  expenditure  is  within 
and  for  the  purpose  named  in  the  deed,  and 
to  pay  any  surplus  remaining  to  the  corpora- 
tion whico  is  to  control  and  manage  the  msti- 
tution.    (Floyd  t.  Rankin,  86  Cal.  160.) 


40.  The  corporation  formed  as  provided  for 
in  the  deed  of  trust  is  a  valid  body.  (Fiend 
V.  Rankin,  86  Cal.  159.) 

41.  The  action  was  brought  to  obtain  the 
construction  of  a  deed  of  trust.  The  question 
presented  by  the  appesd  was  whether  inter- 
est should  be  allowed  on  the  sum  of  seven 
hundred  thousand  dollars  which  the  trustees 
were  directed  to  expend  in  the  erection  of  a 
telescope  and  observatory.  The  portion  of 
the  judgment  of  the  court  below  aSecting 
the  question  reads  as  follows:  "That  the  pro- 
ceeds of  the  trust  property  constitute  one 
fund,  out  of  which  the  trustees  are  to  execute 
the  several  trusts  s^cified  iu  said  deed,  and 
that  the  profits  arising  from  investments 
of  money  in  their  hands  are  to  !«  treated  as 
a  part  of  such  fund,  and  not  as  accruing  for 
the  benefit  of  any  of  the  said  trusts,  in  the 
execution  of  which  a  definite  snm  is  required 
to  be  paid  or  expended,  so  as  to  increase  the 
amount  of  such  payment  or  expenditure." 
Held,  that  the  judgment  was  correct.  (Floyd 
V.  Forbes,  71  Cal.  588.) 

42.  Under  a  provision  in  the  Lick  trust 
deed  authorizing  the  trustees,  after  discharg- 
ing the  previous  trusts  and  making  the  pay- 
ments provided  for,  to  make  over  and  transfer 
the  residue  of  the  proceeds  of  the  property  in 
equal  proportions  to  the  California  Academy 
01  Sciences  and  the  Society  of  California 
Pioneers,  the  court  has  no  authority,  before 
the  previous  trusts  are  discharged  and  the 
payments  therein  provided  for  all  made,  to 
order  the  trustees  to  pay  to  such  societies 
the  snm  of  three  hnndrea  thousand  dollars 
each  as  a  i>ortion  of  the  "  residue"  contin- 
nally  coming  to  them.  (Floyd  v.  Davis,  98 
Cal.  691.) 

Interest  on  endowments  under  Lick  tmst. 
Bee  Interest,  48. 

IT.  Meetintr  of  Kinds;  Misteke  In  Trw^ 
BeformatioB  tt, 

43.  Where  it  is  shown  that  the  minds  of  the 
parties  had  met  and  agreed  upon  what  was 
to  be  done  when  the  time  came  to  act  in  exe- 
cuting the  declaration  of  trust,  in  the  absence 
of  proof  to  the  contrary,  the  law  presumes 
that  they  remained  in  the  same  condition  of 
agreement  until  the  act  was  done ;  and  it  is 
not  requisite  that  the  mind  of  the  attorney 
in  fact  of  one  of  the  parties  who  was  author- 
ized merely  to  sign  the  name  of  his  principal 
to  the  agreement,  but  was  chargedwitb  no 
discretion  as  to  its  terms,  and  who  intended 
only  to  declare  such  a  trust  as  he  supposed 
the  parties  had  agreed  upon,  should  meet  in 
agreement  with  the  other  party  at  the  time 
of  signing  the  declaration.  (Ward  v.  Watei^ 
man,  86  Cal.  488.) 

44.  Where  the  interests  under  a  declaration 
of  trust  are  several,  and  not  joint,  and  there 
is  a  mistake  common  to  the  parties  bene- 
ficially interested  in  that  particular  interest, 
the  instrument  may  be  reformed  in  that  par- 
ticular, and  the  mistake  need  not  be  common 
to  all  the  parties  who  executed  the  instru- 
ment ;  and  it  is  immaterial  whether  they  had 
knowledge  of  it  or  not ;  nor  does  it  lie  in  the 
mouth  either  of  a  l)eneficiai7  debtor,  or  of 
his  attaching  creditor,  to  object  to  the  le- 
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formation  of  the  declaration  of  trust  on  the 
ground  that  the  trustee  did  not  share  in  the 
mistake,  he  hein^  a  party  to  the  fuit  and  not 
making  such  objection,  which,  if  tenable  at 
all,  is  purely  personal  to  himself.  (Ward  v. 
Waterman,  85  Cal.  488.) 

45.  It  is  a  matter  of  entire  indifference  to 
the  trustee  of  a  mere  naked  trust,  not  coupled 
•with  any  interest,  who  will  be  entirely  un- 
aSected  by  the  reformation  asked  for.  and  is 
wholly  immaterial  whether  he  shared  in  the 
intention  of  the  parties  beneficially  interested 
or  knew  of  the  mistake  or  not,  on  account  of 
-which  the  reformation  is  sought.  (Ward  ▼. 
Waterman,  85  Cal.  488.) 

46.  Complaint  in  intervention,  and  to  in- 
form a  declaration  of  trust  aa  to  one  of  the 
beneficiaries,  is  not  demurrable  on  the  ground 
that  the  declaration  of  trust  could  not  be  re- 
formed in  the  absence  of  other  beneficiaries, 
who  were  not  parties  to  nor  interested  in  the 
particular  agreement  sought  to  be  reformed. 
As  to  each  of  the  separate  interests  provided 
for  in  such  declaration  of  trust,  the  contract 
or  declaration  is  several,  and  not  joint,  and  to 
reform  it  as  to  one  of  the  separate  interests, 
it  is  only  necessary  to  make  those  persons  par- 
ties who  are  interested  in  the  particular  in- 
terest in  respect  to  which  the  reformation  is 
aought.    (Ward  v.  Waterman,  85  Cal.  488.) 

Trust  agreement,  right  to  reform*  See  Re- 
formation of  Contracts,  40. 

Limitation  of  action  to  reform  tmst.  See 
Statute  of  Limitations,  290. 

T*  CoBstmetlTA  Tnuti. 

47.  Where  the  circumstances  of  a  transac- 
tion are  such  that  the  person  who  takes  the 
title  to  property  cannot  oe  permitted  to  hold 
•nd  enjoy  it,  m  whole  or  in  part,  without 
necessarily  violating  some  principle  of  equity, 
a  constructive  trust  will  be  raised  for  the 
benefit  of  the  party  entitled  in  equity  to  its 
beneficial  enjoyment.  (Mandeville  y.  Solo- 
mon, 83  Cal.  S8,  44.) 

48.  It  is  because  the  trustee  holds  the  prop- 
ertjr  or  some  interest  therein  which  it  is  in- 
equitable for  him  to  enjoy,  that  the  court  de- 
clares the  trust  and  fastens  it  upon  his  con- 
science, and  wrests  the  property  or  interest 
from  him  and  causes  it  to  be  transferred  to 
the  person  equitably  entitled  to  it.  (Mande- 
yille  T.  Solomon,  83  Cal.  38,  44.) 

49.  It  is  as  necessary  in  establishing  such 
a  trust  that  there  should  be  trust  property  as 
that  there  should  be  a  trustee  and  cestui  que 
trust ;  and  indeed  the  relation  of  trustee  and 
cestui  que  trust  cannot  exist  or  be  declared 
in  cases  of  implied  trust  in  the  absence  of  a 
subject  matter  to  which  the  trust  relates. 
(Mandeville  t.  Solomon,  S3  Cal.  38,  44.) 

60.  Implied  trust  cannot  exist  in  respect  to 
a  claim  ot  title  to  land  which  claim  is  with- 
out foundation.  (Mandeville  v.  Solomon,  33 
Cal.  38.) 

51.  Where  general  fiduciary  relation  exists, 
and  actual  confidence  is  also  reposed  in  the 
trustee,  it  is  not  necessary  to  allege  or  prove 
that  the  trustee  took  the  conveyance  witn  the 
fraudulent  intention  of  claiming  the  same  as 
his  own  in  order  to  establish  a  constructive 
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trust  and  comoel  a  reconveyance.    (Alanis  v« 
Casenave,  91  (Jal.  41.) 

62.  If  a  confidential  agent,  trusted  by  a 
principal  with  money  used  in  trade,  appro- 
priates the  money  to  the  purchase  of  prop- 
erty for  his  own  use  and  benefit,  and  the 
property  can  be  identified  as  that  so  bought, 
the  agent  will  be  held  as  trustee  for  the 
owni-r  of  the  money.  (Wells  v.  Robinson,  13 
Cal.  133.) 
Cited  14  Cal.  660;  22  Cal.  678,  693;  68  Cal. 

122. 

68.  If  one  is  employed  by  another  to  assist 
him  in  obtaining  a  conveyance  of  property, 
and  trust  and  confidence  are  reposed  in  him 
to  enable  him  to  aid  his  employer  in  the 
business,  and  he  violates  the  confidence  and 
obtains  a  conveyance  of  the  property  to 
himself,  he  will  be  held  to  be  the  trustee  of 
his  employer,  and  will  be  compelled  to  con- 
vey to  him.     (Webster  v.  Kmg,  83  Cal.  348. ) 

64.  If  one  who  is  in  possession  of  land, 
claiming  to  own  it,  finds  that  the  conveyance 
of  his  grantor  is  defective,  and,  to  cure  the 
defect,  hands  a  quitclaim  of  his  grantor,  with 
an  abstract  of  title,  to  an  attorney  and 
searcher  of  titles,  and  requests  them  to  pro- 
cure his  grantor  to  execute  the  deed,  and 
they  undertake  to  do  so,  but  instead  thereof 
induce  the  former  grantor  to  deed  to  one  of 
them,  who  then  deeds  an  undivided  half  to 
the  other,  they  will  become  the  trustees  of 
their  employer,  and  will  be  compelled  to  exe- 
cute a  conveyance  to  him.  (Webster  v.  King, 
33  Cal.  348.) 

66.  Where  a  husband  caused  a  tract  of 
land,  of  which  he  was  the  owner,  to  be  con- 
veyed to  his  wife,  and  also  certain  moneys 
and  other  personal  property  to  be  paid  to 
her,  with  the  verbal  understanding  that  the 
wife  was  to  hold  it  in  trust  for  the  husband 
while  he  lived,  and  after  his  death  to  divide 
it  in  equal  parts  between  herself  and 
daughter,  a  constructive  trust  was  thereby 
created  which  will  be  enforced  in  favor  of 
the  daughter.  (Hayne  v.  Hermann,  97  Cal. 
259.) 

66.  A  constmctive  trust  arises,  and  will  be 
enforced  in  equity,  where  a  minor  procures 
land  to  be  conveyed  to  himself  by  his  mother 
under  an  express  promise  that  he  wUl  recon- 
vey  it  to  bis  brother  when  arriving  at  age, 
with  the  intention  not  to  perform  the  prom- 
ise, and  to  claim  and  hold  the  property  ab- 
solutely in  his  own  right  after  arriving  at  age. 
(Nordholt  v.  Nordholt,  87  Cal.  652.) 

67.  Where  pretermitted  children  make  an 
absolute  deed  of  their  interest  to  their  mother 
(the  defendant),  and  it  was  procured  by  false 
and  fraudulent  representations  as  to  its  con- 
tents, by  which  they  were  led  to  believe  that 
it  was  a  conveyance  for  the  life  of  the  defend- 
ant only,  and  also  by  promises  of  the  defend- 
ant as  to  certain  future  advances,  which  the 
defendant  failed  to  keep,  a  suit  to  charge  the 
defendant  as  trustee  is  proper  and  the  plain- 
tiff's remedy  is  not  by  a  bill  in  equity  to  re- 
form the  deed  so  as  to  make  it  conform  to  the 
intent  of  the  parties.  (Olivas  v.  Olivas,  61 
Cal.  882,  386.) 

Cited  71  Cal,  110. 

68.  The  fact  that  the  fraud  complained  of 
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was  discovered  in  time  for  plaintiffs  to  have 
availed  themselves  of  it  in  the  probate  court 
does  not  affect  their  right  to  relief  in  a  court 
of  equity.  It  may  be  admitted  that  they 
could  have  successfully  opposed  the  order  of 
distribution  in  the  prooate  court,  but  it  does 
not  follow  that  thev  did  not  have  a  right  to 

§0  into  equity  for  tne  purpose  of  setting  the 
eed  aside  on  the  ground  of  fraud.  (Olivas  v. 
Olivas,  61  Gal.  382.) 

CJonstructive  trust  on  purchase  by  agent. 
See  Agency,  203. 

Resulting  trust  in  favor  of  client  where  at- 
torney purchases  at  assignee's  sale.  See  At- 
torney and  Client,  56,  et  seq. 

Parcfaaae  bv  attorney  at  assignee's  sale. 
See  Statute  of  Limitations,  171. 

Mining  partner  purchasing  holds  in  trost 
for  copartners.    See  Partnership,  79,  et  seq. 

Executor  purchasing  proper^  of  estate  is 
trustee.  See  Executors  and  Aoministraton, 
239,  et  seq. 

60.  Whenever  one  person  aoqoires  from 
another  title  to  real  estate  by  fraud,  actual 
or  constructive,  practiced  upon  that  other,  a 
constructive  trust  is  created,  which  a  court  of 
equitv  will  fasten  upon  the  title  in  his  hands ; 
and  fraud  is  presumed  when  an  unfair  ad- 
vantage is  gained  throu^  any  undue  influ- 
ence exerciMd  over  the  party  from  whom  the 
advantage  is  derived.  (Hayne  v.  Hermann, 
97  Cal.  259.) 

60.  A  trust  in  real  and  personal  property 
may  be  declared  and  enforced,  where  it  ap- 
pears that  the  pro^rty  was  transferred  to 
the  defendant  at  his  solicitation,  while  the 
plaintiff's  mental  condition  was  such  that  he 
was  incomi>etent  to  transact  business,  and 
that  he  was  induced  to  transfer  the  property 
to  the  defendant  by  the  fraudulent  acts  and 
representations  of  the  defendant  that  he 
would  manage  the  property  and  reconvey  it 
to  the  plaintiff,  after  paying  off  the  plaintiff's 
debts;  that  there  was  no  further  considera- 
tion, and  that  all  the  statements  and  repre- 
sentations made  by  the  defendant  were  false 
and  fraudulent,  and  were  knowingly  made 
with  the  intent  to  deceive  and  defraud  the 
plaintiff.    (Hays  v.  Gloster,  88  Cal.  660.) 

61.  A  constructive  trust,  arising  from 
fraud,  is  not  within  the  statute  of  frauds, 
and  may  be  proved  by  parol  evidence. 
(Nordbolt  v.  Nordholt,  87  Cal.  662.) 

62.  Trusts  in  real  property  arising  from 
fraud,  actual  or  constructive,  are  not  within 
that  part  of  the  statute  of  frauds  which  re- 
quires the  trust  to  be  declared  by  a  written 
uistmment;  but  such  trusts  arise  by  opera- 
tion of  law,  and  may  be  proved  by  parol  evi- 
dence.   (Hays  V.  Gloster,  88  Cal.  660.) 

63.  Parol  evidence  of  the  facts  constituting 
actual  or  constructive  fraud  is  admissible  to 
raise  a  constructive  trust.  (Brison  ▼.  Brison, 
76  Cal.  525.) 

64.  Constructive  trusts,  are  such  as  arise  by 
operation  of  law,  and  are  excepted  from  the 
requirement  that  a  truxt  can  only  be  created 
by  an  instrument  in  writing.  (Hayne  v.  Her- 
mann, 97  Cal.  259.) 

65.  In  an  action  to  enforce  a  constructive 
trust,  where  the  testimony  on  behalf  of  the 


plaintiff  tended  to  show  the  existence  of  a 
parol  trust,  the  testimony  of  other  witnesses 
concerning  declarations  by  the  defendant  aa 
to  the  character  in  which  she  held  the  prop- 
erty, although  not  competent  for  the  purpose 
of  proving  the  trust,  is  admissible  in  cor- 
roboration of  the  testimony  of  the  plaintiff's 
witnesses  as  to  the  existence  of  the  trust. 
(Hayne  v.  Hermann,  97  Cal.  259.) 

Trust  cannot  l>e  proven  by  party  to  fraud. 
See  Fraud,  85. 

66.  If  one  bargains  with  another  for  the 
purchase  of  a  tract  of  land  with  the  knowl- 
edge of  a  third  person  who  stands  by  and  be- 
comes a  party  to  it  by  advancing  a  portion  of 
the  money  to  enable  the  purchasejr  to  com- 
plete the  bargain,  and  if  such  third  person 
then,  without  the  knowledge  of  the  pur^ 
chaser,  buys  from  the  seller  a  portion  of  the 
same  land,  for  which  be  obtains  a  convey- 
ance, which  is  placed  on  record  before  the 
conveyance  to  the  first  purchaser,  such  third 
person  will  become  the  trustee  of  the  first 
purchaser,  and,  if  he  sells  the  land  to  a  bona 
fide  purchaser  without  notice,  becomes  liaUe 
for  the  damage  sustained.  (Mercier  v. 
Hemme,  60  Cal.  606.) 

Cited  1  N.  Dak.  82. 

67.  If  a  party,  who  is  in  possession  of  land, 
without  rifsht,  legal  or  equitable,  is  fraudo- 
lently  deprived  of  the  possession  by  one  who 
does  not  deprive  him  of  any  right  at  law  re- 
sulting from  his  prior  possession,  and  the  one 
who  thus  obtains  possession  then  purchases 
the  title  from  the  true  owner,  he  does  not 
hold  this  title  in  trust  for  the  prior  possessor, 
and  cannot  be  compelled  to  convey  it  to  him, 
(Scott  V.  Umbarger,  41  Cal.  410.) 

68.  Where  the  lender  of  money  has  assigned 
to  him,  as  collateral  security,  a  note  and 
mortgage  for  a  much  larger  sum  on  a  third 
person,  and  afterwards  aerees  with  the  boi^ 
rowers  that  at  the  foreclosure  sale  of  the 
mDrtgaged  premises  he  would  purchase  the 
property  in  the  name  of  the  borrowers,  and 
would  hold  the  same  for  their  benefit,  sabject 
only  to  a  lien  for  the  money  loaned,  npoa 
faith  in  which  promise  the  Ixirrowers  take  no 
further  interest  in  the  sale,  but  the  lender, 
in  bis  own  name,  purchases,  and  for  a  snm 
much  less  than  the  amount  called  for  in  the 
note,  and  makes  the  payment  of  the  purchase 
by  crediting  the  amount  of  his  bid,  less  the 
costs,  on  the  judgment,  a  trust  is  thereby 
created  in  favor  of  the  borrowers,  and  equity 
will  decree  them  a  conveyance  if  it  is  in  the 
power  of  the  lender  to  make  a  title  unencum- 
bered by  any  acts  of  his  own.  (Price  ▼. 
Reeves,  88  Cal.  457.) 

Cited  2  Mont.  692. 

69.  The  land  in  controversy  belonged  to  tits 
Central  Pacific  Railroad  Company,  and  the 
defendant  applied  to  purchase  the  same. 
The  company  recognized  the  right  of  the  de- 
fendant, and  agreed  that,  upon  the  paymoit 
by  him  of  a  specified  sum,  it  would  execute 
to  him  a  contract  for  the  sale.  By  tfae  con- 
tract the  defendant  would  have  five  yean  ia 
which  to  pay.  The  plaintiff  paid  the  first  in- 
stallment 01  the  price  for  the  benefit  of  ths 
defendant,  in  pursuance  of  a  verbal  agree- 
ment between  them  that  the  contract  ahoald 
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be  taken  in  the  name  of  the  plaintifi,  to  be 
held  by  bim  as  security  for  repayment  witbin 
one  year.  The  contract  was  accordingly 
made  to  the  plaiotift,  but  before  the  expira- 
tion of  the  year,  the  plaintifiE  extended  the 
time  of  repayment  six  months.  Before  the 
expiration  of  the  six  months  the  plaintifi 
Tofuntarily,  and  without  the  knowledge  of  the 
defendant,  paid  the  company  the  balance, 
and  took  a  conveyance  in  his  own  name. 
The  plaintifi  never  demanded  payment  by  the 
defendant  of  the  amount  so  advanced,  and 
baa  refused  to  make  any  statement  of  the 
amount  due  him.  The  defendant  has  at  all 
times  been  ready  and  willing  to  repay  the 
amount  of  the  advance,  but  the  plaintiff  has 
refused  to  accept  the  same.  Held,  that  the 
plaintifi  held  the  land  in  trust  for  tfae  defend- 
ant, and  should  be  compelled  to  convey  the 
same  to  him  npon  the  payment  of  the  amount 
advanced.    (Ward  v.  Matthews,  73  Cal.  13.) 

Legatee,  when  a  eonstructive  trustee.  See 
Wills,  243. 

Constmctive  trust,  party  to  fraud  cannot 
enforce.    See  Contracts,  194. 

Constructive  trusts,  statute  of  frauds  does 
not  apply  to.    See  Statute  of  Frauds,  12d,  126. 

TI.  Sesvltin?  Tnuts. 
1.  What  Constitutes. 

70.  Where  land  is  purchased  in  name  of 
one,  and  consideration  paid  by  another,  a 
trust  arises,  and  the  person  in  whose  name 
the  conveyance  is  taken  is  deemed,  in  law, 
to  bold  as  trustee  for  the  one  furnishing  the 
money.  (Osborne  v.  Endicott,  6  Cal.  149, 
dted  22  Cal.  678,  99  Cal.  591 ;  Hidden  v.  Jor- 
dan, 21  Cal.  92,  cited  22  Cal.  578,  693,  88  Cal. 
193,  67  Cal.  267,  74  Cal.  91,  75  Cal.  170,  77 
Cal.  93,  97  Cal.  580,  99  Cal.  690, 19  Col.  522; 
Bayles  v.  Baxter,  22  Cal.  676,  cited  74  Cal.  91, 
77  Cal.  338,  97  Cal.  680,  99  Cal.  590;  Simson 
▼.  Eckstein,  22  Cal.  580,  cited  22  Cal.  578 ;  Mil- 
lard V.  Hathaway,  27  Cal.  119,  cited  35  Cal. 
487,  76  Cal.  170,  77  Cal.  93,  338,  97  Cal.  680, 
19  Col.  622,  distinguished  40  Cal.  637 ;  Currey 
▼,  Allen,  34  Cal.  254,  cited  38  Cal.  193,  97  Cal. 
680 ;  Case  v.  Codding,  38  Cal.  191 ,  cited  40  Cal. 
637,  67  Cal.  237,  21  Or.  380;  Somers  v.  Over- 
hnlser,  67  Ca!.  237,  cited  77  Cal.  93;  Breeze  v. 
Brooks,  71  Cal.  169;  Thomaa  v.  Jameson,  77 
CaL91,  cited  80  Cal.  436.) 

71.  If  one  pays  only  part  of  consideration 
a  trust  is  thereby  created  in  his  favor,  pro 
tanto.  (Case  v.  Codding,  38  Cal.  191,  cited  6 
Col.  293;  Hidden  t.  Jordan,  21  Cal.  92; 
Somers  ▼.  Overhulser,  67  Cal.  237,  cited  77 
Cal.  93 ;  Thomas  ▼.  Jameson,  77  Cal.  91,  cited 
80  Cal.  436.) 

72.  It  seems  that  when  the  portion  of  the 
pnndiase  money  furnished  D^  the  party 
olaiming  the  benefit  of  a  resulting  trust,  is 
not  an  alic[uot  portion  of  the  whole,  there  is 
no  resulting  trust  corresponding  with  the 
portion  of  the  purchase  money  so  furnished. 
<Bobles  ▼.  Glaive,  25  Cal.  317.) 

73.  Where  a  purchaser  of  a  part  of  a  tract 
of  land  under  an  oral  agreement  has  paid 
part  of  the  purchase  price  therefor  to  the 
-vendor,  and  subsequently  other  persons  pur- 
chase and  take  a  conveyance  of  the  whole 
tnat  from  the  vendor,  and  agree  with  him  to 


convey  to  the  first  purchaser  the  portion  of 
the  land  which  he  had  agreed  to  purchase, 
and  the  sum  paid  bv  him  as  part  payment 
thereon  is  deducted  from  the  price  paid  by 
the  subsequent  purchasers  to  the  vendor,  the 
first  purchaser  virtually  occupies  the  position 
of  one  who  has  advanced  money  to  the  subse- 
quent purchasers  for  the  purchase  of  the  land, 
and  a  resulting  trust  pro  tanto  is  created  in 
his  favor  against  them,  though  he  cannot  en- 
force the  contract  against  them  in  an  action 
for  sx>ecific  performance,  but  must  plead  the 
facts  showing  the  resulting  trust.  (Fulton  v. 
Jansen,  99  Cal.  687.) 

74.  When  real  estate  is  purchased,  and  one 
party  pays  the  purchase  price  and  another 
takes  the  title,  the  money  paid  for  the  pur- 
chase price  being  advanced  by  tne  latter  to  the 
former  as  a  loan,  a  resulting  trust  arises  in 
favor  of  the  former,  and  the  latter  holds  the 
title  as  his  trustee.  (Hellman  v.  Messmer, 
75  Cal.  166.) 
Cited  77  Cal.  93. 

76.  The  same  rule  applies  when  the  party 
taking  the  title  advances  the  purchase  money 
as  a  loan  to  the  other  party,  and  the  title  is 
taken  to  secure  its  repayment.  When  part  of 
the  purchase  money  is  so  advanced,  and  the 
remainder  is  secured  by  note  and  mortgage  of 
the  party  taking  the  title,  which  it  is  under- 
stood that  the  other  party  is  to  assume,  and 
to  secure  or  indemnify  the  mortgagee  from  all 
liability  thereon  as  a  condition  of  receiving 
a  conveyance,  a  resulting  trust  arises,  and 
may  be  enforced  as  to  the  whole  of  the  prop- 
erty. (Thomas  v.  Jameson,  77  Cal.  91.) 
Cited  80  Cal.  435. 

76.  Where  one  pays  the  purchase  money, 
and  the  deed  is  executed  to  another,  the  law 
implies  a  trust,  to  be  executed  by  a  convey- 
ance to  tfae  cestui  que,  on  demand ;  and  this 
implied  trust  is  not  destroyed  because  the 
beneficiary  stipulates,  in  writing,  to  repay  the 
money,  with  interest  until  paid ;  and  the  trust 
is  not  to  be  executed  until  the  money  is  paid. 
(Millard  v.  Hathaway,  27  Cal.  119.) 

77.  No  implied  trust  is  created  in  favor  of  a 
person  advancing  the  consideration  for  the 
purchase  of  land,  the  deed  of  which  is  taken 
in  the  name  of  another,  when  the  person 
making  the  advance  takes  from  the  grantee  a 
deed  creating  an  express  trust  in  the  land  as 
security  for  the  advancement.  (Tripp  v. 
Duane,  74  Cal.  86.) 

78.  Where  A  purchases  land  with  bis  own 
funds,  but  before  the  execution  of  tfae  deed 
enters  into  a  verbal  contract  with  B  by  which 
the  deed  from  the  grantor  is  executed  directly 
to  B,  and  B  is  at  some  future  time  to  pa^  A 
the  purchase  monej,  held,  that  a  resulting 
trust  is  not  created  in  favor  of  A.  (McCue  v. 
Gallagher,  23  Cal.  61.) 

79.  Where  A  agrees  with  B  that  he  will  pur- 
chase a  sherifi's  certificate  of  sale  of  a  mining 
claim,  and  take  an  assignment  in  his  own 
name  for  the  joint  benefit  of  both,  and  A 
makes  the  purchase,  B  furnishing  his  propor- 
tion of  the  money,  and  takes  a  sherifi's  deed 
in  his  own  name,  a  resulting  trust  arises,  and 
A  holds  a  part  of  the  property  in  trust  for 
B.     (Dikeman  v.  Norrie,  86  Cal.  94.) 

Cited  81  Or.  380. 
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80.  Snch  resalting  tmst  cannot  be  defeated 
by  the  fraud  of  A  in  making  this  agreement 
and  taking  B's  money,  when,  in  fact,  he  had 
already,  unknown  to  B,  made  the  purchase. 
(Dikeman  t.  Norrie,  36  Cal.  94.) 

81.  No  implication  °  of  trust  arises  upon  a 
purchase  of  property  by  a  parent  in  the  name 
of  his  child ;  as  is  the  case  when  the  purchase 
money  is  paid  by  one  person,  and  the  convey- 
ance taken  in  the  name  of  a  stranger.  Prima 
facie,  such  purchase  is  regarded  as  an  ad- 
vancement.   (Russ  V.  Mebius,  16  Cal.  360.) 

82.  Besulting  trust  must  grow  out  of  facts 
existing  at  time  of  conveyance,  and  can- 
not arise  from  a  mere  parol  agreement  that 
the  purchase  shall  be  for  the  benefit  of  an- 
other. (Hunt  V.  Friedman,  63  Gal.  610.) 

83.  The  party  claiming  the  benefit  of  the 
trust  must  show  that  the  money  was  paid  be- 
fore or  at  the  time  of  the  execution  of  the  con- 
veyance.   (Case  V.  Codding,  38  Cal.  191.) 
Cited  74  Oal.  440;  75  Cal.  170;  4  Mont.  HI. 

84.  Where  A  agrees  with  B  that  be  will 
purchase  from  C,  at  a  given  price,  a  sherifi's 
certificate  of  sale,  which  C  holds,  of  a  tract 
of  land,  and  that  B  shall  furnish  one-half  of 
the  money,  and  that  the  assignment  of  the 
certificate  shall  be  taken  in  A's  name,  for  the 

Joint  benefit  of  A  and  B,  and  B  furnishes  A 
lis  proportion  of  the  money,  when  in  truth 
Abas  already  bought  the  certificate  unknown 
to  B,  held,  that  A  is  estopped  from  alleging 
that  be  had  made  the  purchase  before  his 
agreement  with  B,  and  that  on  this  ground 
said  agreement  is  within  the  statute  of 
frauds,  and  does  not  create  a  resalting  trust. 
(Dikeman  v.  Norrie,  36  Cal.  94.) 

Be'sultiDg  trast,  agreement  by  creditor  to 
purchase  at  execution  for  benefit  of  debtor. 
Bee  Statute  of  Frauds,  I,  6. 

Resalting  trusts,  statute  of  frauds  does  not 
apply  to.    See  Statute  of  Frauds,  IV. 

Kesnlting  trust,  purchase  with  wife's  funds 
in  husband's  name.  See  Husband  and  Wife, 
824. 

Resalting  trust,  advancing  money  to  pur- 
chase title  does  not  create,  when.  See 
Quieting  Title,  77. 

Conveyance  on  consideration  of  agreement 
to  make  will.    See  Wills,  III. 

2.  Fleadi'ng  and  Eridtnet  of;  RocHalt  la  Doed, 
Cottc/utireiMM  of. 

85.  In  an  action  to  enforce  a  resalting  trast 
in  an  undivided  interest  in  a  mining  claim, 
where  it  is  alleged  and  found  that  the  title 
was  taken  in  the  name  of  the  defendant, 
and  that  the  plaintiff  famished  the  whole  of 
tfae  purchase  money,  the  defendant  cannot 
contend  on  appeal  that  the  evidence  shows 
that  he  paid  a  larger  sum  than  that  alleged, 
and  has  a  right  to  retain  the  title  until  he 
receives  the  balance  of  the  porchase  price  ad- 
vanced by  him,  if  such  defense  was  not  set  up 
in  the  answer.  (Hanson  v.  Fricker,  79  Oaf. 
283.) 

86.  When  a  transfer  of  real  property  is 
made  to  one  person,  and  the  consideration  is 
paid  by  or  for  another,  the  presumption  of  a 
trust  m  favor  of  the  person  by  or  for  whom 
the  payment  is  marie  may  be  rebutted  by  evi- 
dence showing  a  different  intention  between 


him  and  the  grantee.   (Trron  v.  Hantoon,  67 

Cal.  325.) 

87.  Facts  need  not  appear  a£9rmatively 
on  the  face  of  deed  in  order  to  create  a  re- 
sulting trust,  but  may  be  proved  by  any  note 
or  memorandum  in  writing  of  the  nominal 
purchaser,  even  though  he  plead  the  statut» 
of  frauds.  (Osborne  v.  Endioott,  6  (M.  149.) 
Cited  22  Cal.  579.  503;  79  Cal.  634. 

88.  Resulting  trust  cannot  be  established 
apon  mere  all^^tion  of  verbal  agreement,  to 
the  effect  that  plaintiff  was  to  be  jointly  in- 
terested with  defendant  in  the  purchase  of 
the  property,  and  in  the  absence  of  any  aver- 
ment that  he  (laid  a  portion  of  the  purchase 
money  at  the  time  of  the  purchase.  (Roberts 
V.  Ware,  40  Oal.  634.) 

Cited  63  Cal.  613;  74  Oal.  91. 

89.  In  an  action  brought  to  establish  on. 
implied  trust,  on  the  ground  that  the  deed 
was  executed  to  one  party  and  the  purchaea 
money  furnished  by  another,  the  party  ally- 
ing the  implied  trust  must  prove  clearly  that 
the  money  belonged  to  him ;  and,  if  the  testi- 
mony is  merely  parol,  it  will  be  received  with 
great  caution.  (Millard  v.  Hathaway,  27  CJsl. 
119.) 

Cited  38  Cal.  193;  14  Nev.  428. 

90.  Resulting  trust  arises  by  operation  of 
law,  and  the  facts  creating  it  may  be  shown 
by  paroL    (Thomas  v.  Jameson,  77  Cal.  91.) 

91.  The  fact  that  the  party  receiving  a  con- 
veyanceof  land  verbally  agreed  at  the  time 
with  the  person  paying  the  consideration  that 
the  former  should,  npon  demand,  execute  * 
conveyance  to  the  latter  of  the  premises,  doe» 
not  make  the  trust  express  as  distinguished 
from  one  implied  by  law  from  the  act  of  ih» 
parties,  so  as  to  exclude  proof  of  it  by  parol 
under  the  operation  of  the  statute  of  frsads. 
(Bayles  v.  Baxter,  22  Oal.  675.) 

92.  Evidence  of  payment  of  the  porchase 
money  of  land  by  a  party  claiming  to  be  the 
real  purchaser,  though  the  deed  was  to  a 
third  person,  admitted  in  this  case.  (Eldridge 
V.  See  Yup  Co.,  17  Oal.  44.) 

93.  Although  a  verbal  agreement  by  A  to 
purchase  land  for  B  may  not  be  given  in  evi- 
dence to  establish  a  resalting  trust  where  tho 
entire  purchase  money  has  been  paid  by  A 
and  the  conveyance  taken  in  his  name,  yet,  if 
any  part  of  the  purchase  money  is  shown  to 
have  been  paid  by  B,  a  verbal  agreement  may 
then  be  proved  which  shall  have  the  effect  to 
deprive  A  of  all  beneficial  interest  in  the  por- 
chase, and  to  clothe  the  entire  estate  in  his 
hands  with  a  trust  in  favor  of  B.  (Hidden  v. 
Jordan,  21  Oal.  92.) 

94.  H.,  being  desirous  of  purchasing  a  cer- 
tain farm,  agreed  verbally  with  J.  that  tho 
purchase  should  be  made  by  and  in  the  namo 
of  J.,  and  the  conveyance  taken  to  him ;  that 
H.  should  furnish  a  portion  of  the  purcbaae 
money,  and  that  the  balance  should  be  ad- 
vanced by  J.  and  within  a  certain  time  repaid 
to  him  with  interest  by  H.,  upon  whicli  J. 
should  convey  the  title  to  H.  H.  having  fur- 
nished the  portion  of  the  purchase  money  aa 
agreed,  J.  made  the  purchase,  paid  the  whole 
price  and  took  a  deed  in  his  own  name.  In 
an  action  by  H.  to  compel  J.  to  execate  s  oon- 
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Teyance  to  him,  held,  that  the  verbal  agree-  i 
ment  might  be  proved  for  the  purpose  of 
showing  a  reaultinff  tnut  in  favor  of  H.,  and 
that  the  eflect  of  the  transaction  was  to  make 
J.  a  mere  trustee  of  H.  as  to  the  entire  prop- 
erty, holding  the  letcal  title  as  security  for  the 
repayment  of  his  advances.  (Hidden  v.  Jor- 
dan, 21  Cal.  92.) 

95.  A  resulting  trust  may  be  defeated  as 
well  as  established  by  parol  evidence.  ( Bayles 
v.  Baxter,  22  Cal.  676.) 

96.  The  reoital  in  a  deed  that  the  purchase 
money  of  the  property  thereby  conveyed  was 
paid  Dy  the  grantee  is  not  conclusive  that 
such  was  the  bust,  in  an  action  brought  by  an 
alleged  cestui  que  trust  against  the  grantee  as 
trustee  to  establish  the  trust.  The  recital 
may  be  explained  or  contradicted  by  parol 
testimony.  (Millard  v.  Hathaway,  27  Oal. 
119.) 

97.  The  doctrine  of  resulting  uses  and  trusts 
is  founded  upon  mere  implication  of  law,  and, 
generally,  this  implication  cannot  be  indulged 
in  favor  of  the  grantor,  where  it  is  inconsist- 
ent with  the  presumptions  arising  from  the 
deed.  TJnless  there  is  evidence  of  fraud  or 
mistake  the  recitals  in  a  deed  are  conclusive 
apon  the  grantee,  and  no  resulting  trust  can 
be  raised  in  his  favor  in  opposition  to  the  ex- 
press terms  of  the  conveyance.  (Russ  y. 
Mebius,  16  Cal.  850.) 

Resulting,  consideration  of  deed  cannot  be 
eonti«dictM  to  show.    See  Deeds,  47. 

3.  Connyanee  by  TruatM  to  Benefleiary. 

98.  If  in  case  of  a  resulting  trust  the  trustee 
executes  a  deed  to  the  other  without  any 
new  consideration  it  is  valid,  and  the  cestui 
que  trust  is  not  estopped  to  claim  the  prem- 
ises by  allowing  the  trustee  to  claim  the  land 
as  his  own.    (Breeze  v.  Brooks,  71  Oal.  169.) 

99.  In  an  action  by  the  creditors  of  one  who 
held  the  legal  title  to  land  as  a  resulting  trust 
in  favorof  bis  brother,  who  paid  the  consider- 
tion  for  the  land,  to  set  aside  a  deed  made  to 
such  brother  in  execution  of  the  trust,  on 
the  ground  that  the  conveyance  was  in  fraud 
of  the  creditors  of  the  trustee,  it  is  necessary, 
in  order  to  entitle  the  creditors  to  recover 
apon  the  ground  of  estoppel  of  the  benefici- 
ary, to  show  that  the  beneficiary  was  in  some 
way  privy  to  the  trustee' s  obtaining  credit 
from  them,  or  that  in  giving  such  credit  they 
relied  upon  some  affirmative  statement  or  act 
ci  the  beneficiary  other  than  the  mere  fact  of 
his  x>ermitting  the  title  to  stand  of  record  in 
the  name  of  the  trustee,  if  the  creditors  did 
not  examine  tiie  record,  or  rely  thereon  as  an 
inducement  to  give  credit  to  the  holder  of  the 
legal  title.    (Breeae  v.  Brooks,  97  Oal.  72.) 

100.  The  creditors  of  the  trustee  cannot 
rely  upon  the  fact  that  while  he  was  the 
holder  of  the  legal  title  he  was  generally  re- 
puted or  believra  to  be  the  owner,  or  that  his 
ownership  was  recognised  by  the  beneficiary 
in  a  litigation  between  the  trustee  and  other 
parties,  where  it  does  not  appear  that  the 
creditors  had  knowledge  of  such  general  repu- 
tation, or  of  what  was  done  during  the' litiga- 
tion, or  that  they  in  any  way  relied  tliereon 
in  giving  credit  to  the  trustee.  (Breeze  v. 
Brooks,  97  Oal.  72.) 


101.  Although  it  appears  that  credit  was 
given  by  the  plaintiffs  on  account  of  the  ap- 
parent ownership  of  the  trustee,  and  his  ex- 
clusive possession  of  the  property,  and  relying 
upon  his  declarations  that  he  was  the  owner 
thereof,  the  beneficiary  is  not  bound  thereby, 
if  it  does  not  appear  that  he  had  Huy  knowl- 
edge that  the  trustee  was  obtaining  credit 
with  the  plaintiffs  upon  the  faith  of  his  ap- 
parent ownership  of  the  land.  (Breeze  v. 
Brooks,  97  Cal.  72.) 

102.  Resulting  trust  is  extinguished  by  con- 
veyance by  trustee  to  the  beneficiarv  of  other 
lands  upon  purchase  of  his  equitable  estate; 
and  the  statut-)  of  frauds  does  not  in  such  case 
require  a  conveyance  by  the  beneficiary  of  his 
equitable  interest  to  the  holder  of  legal  title. 
((Jarter  V.  Hopkins,  79  Cal.  82.) 

CHted  82  Oal.  282. 

Vendor  procuring  release  from  vendee  does 
not  take  subiect  to  trust  in  favor  of  one  fur- 
nishing venaee  with  money.  See  Vendor  and 
Vendee,  XI,  3. 

TU.  Powers,  Dattes,  and   UabiUttM   of 

Tnutees. 
1.  Powen  are  Controlled  by  Declaration  of  Trust 

103.  When  a  conveyance  is  made  to  a  per- 
son as  a  trustee,  and  he,  at  the  same  time, 
executes  and  delivers  to  the  grantor  a  declara- 
tion in  writing  in  which  there  is  no  ambiguity, 
stating  the  objects  and  purposes  of  the  trust, 
the  powers  and  duties  oi  the  trustee  with  ref- 
erence to  the  trust  estate  are  to  be  ascertained 
from  the  deed  and  the  declaration ;  and,  when 
so  ascertained,  the  riKhts  and  duties  of  the 
parties  must  be  controlled  thereby.  (Tyler  v. 
Granger,  48  Gal.  269.) 

2.  Delegation  of  Pomert. 

104.  Discretionary  power  in  the  execution 
of  a  trust  cannot  oe  delegated  to  a  stranger 
by  assignment.  (Saunders  v.  Webber,  39  Oal. 
287.) 

8.  Joint  Truateea. 

106.  Whenever,  by  the  terms  of  a  conveys 
ance  to  trustees  with  power  to  sell,  it  is  doubt- 
ful whether  the  trustees  take  as  joint  tenants, 
or  tenants  in  common,  courts  will  hold,  it 
possible,  that  they  take  as  joint  tenants. 
(Saunders  v.  Schmaelzle,  49  Oaf.  59.) 

106.  In  a  conveyance  to  trustees  with  power 
to  sell,  and  use  tne  proceeds  to  pay  expenses 
and  the  debts  of  the  grantor,  if  the  convey- 
ance is  silent  as  to  whether  the  trustees  take 
as  joint  tenants,  or  tenants  in  common,  courts 
wiU  hold  that  they  take  as  joint  tenants. 
(Saunders  v.  Schmaelzle,  49  Oal.  69.) 

107.  Where  the  deed  creating  the  trust  con- 
veys the  trust  estate  to  trustees  and  empow- 
ers them,  or  the  survivor  of  them,  to  sell  and 
dispose  of  the  trust  estate,  or  any  part  of  it,  a 
conveyance  by  one  of  the  trustees,  while  the 
other  is  acting  as  such,  does  not  convey  the 
legal  titie.  (Learned  v.  Welton,  40  Oal.  349.) 
Cited  84  Cal.  46H;  92  Oal.  14. 

108.  When  trustees  with  power  to  sell  hold 
as  joint  tenants,  and  one  of^  the  trustees  dies 
as  the  whole  estate  descends  to  the  survivors, 
so  the  power  annexed  to  the  trust  devolves 
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on  them,  and  they  may  sell  and  oonver  the 
legal  title.  (Saunders  v.  Schmaelsle,  49  CaL 
60.) 

109.  A  tnutee  mnst  personally  see  to  the 
application  of  any  trust  funds  received,  and 
he  cannot  pass  them  over  to  his  cotrustee  for 
investment  or  distribution,  without  rendering 
himself  personally  responsible  for  the  acts 
and  defaults  of  the  cotrustee.  (Fox  ▼.  Tay. 
89  Cal.  339.) 

4.  Title  and  flight  of  Poaaettion   of  Tniataaa; 
Actiona  by;  Aetiona  ftelating  to  Property. 

110.  A  conveyance  upon  an  express  trust 
for  the  management  and  sale  of  real  property 
and  disposition  of  its  proceeds  among  certain 
beneficiaries  named,  pursuant  to  subdivision 
1  of  section  867  of  the  Civil  Code,  vests  the 
whole  title  in  the  trustee,  both  legal  and 
equitable,  by  virtue  of  section  863  of  the 
same  code ;  and  the  only  right  that  any  bene- 
ficiary has  is  to  share  in  the  proceeds  of  the 
rents  and  profits  when  realized,  and  of  the 
sale  of  the  land  when  sold,  and  his  only  rem- 
edy  is  to  enforce  the  execution  of  the  trust. 
He  has  no  attachable  interest  in  the  land. 
(Ward  V.  Waterman,  85  Cal.  488.) 

111.  If  the  owner  of  land  who  is  indebted 
to  another  person  conveys  the  same  to  a 
third  person  in  trust,  and  the  trustee  makes 
a  declaration  of  the  trust  in  writing,  in  which 
it  is  stated  that  he  holds  the  land  in  trust  to 
sell  the  same  at  the  end  of  sixty  days  and 
apply  the  proceeds  to  the  payment  of  the 
debt  of  the  cestui  (jue  trust,  unless  within 
said  time  the  cestui  que  trust  finds  a  pur- 
chaser who  will  pay  the  debt  to  the  trustee, 
and  then  to  convey  the  land  to  such  purchaser 
upon  such  terms  and  conditions  as  the  cestui 
que  trust  may  dictate,  the  trustee  has  not  the 
ngbt  to  the  possession  of  the  land  during  the 
sixty  days,  nor  afterwards.  (Tyler  v.  Gran- 
ger, 48  CtA.  259.) 

112.  In  such  case  the  cestui  que  trust,  or 
his  assigns,  may  continue  in  the  use  and  pos- 
session of  the  property  until  a  sale  and  con- 
veyance of  the  same,  in  pursuance  of  the 
terms  of  the  trust.  (Tyler  v.  Granger,  tt  Cal. 
259.) 

113.  A  trustee  to  whom  land  is  conveyed  by 
a  debtor,  with  power  to  sell  and  use  the  pro- 
ceeds in  payment  of  the  debt  and  the  ex- 
penses of  the  trust,  and  whose  powers  and 
duties  are  prescribed  by  a  declaration  of  trust 
in  writing,  and  who  merely  holds  the  title  in 
trust  as  security  for  the  debt,  cannot  maintain 
ejectment  against  the  cestui  que  trust,  or  his 
assigns,  to  recover  the  land.  (Tyler  v.  Gran- 
ger, 48  Cal.  259.) 

Cited  62  Cal.  601. 

114.  Where  a  married  woman,  to  whom 
purchase  money  was  due  under  an  executory 
contract  for  the  sale  of  her  real  estate,  con- 
veyed her  interest  in  the  land  to  her  father 
on  the  day  before  her  death,  by  a  deed  abso- 
lute on  its  face,  for  the  purpose  of  putting 
the  legal  title  in  him,  to  collect  the  purchase 
money,  and  hold  the  same,  in  trust,  for  cer- 
tain purposes,  he  is  entitl^  to  receive  and 
hold  the  money  as  against  the  surviving  hus- 
band, who  was  her  sole  heir  at  law,  notwith- 


standing the  subsequent  execution  of  an  in- 
valid will  declaring  the  terms  of  the  trust, 
and  remrdleoB  of  whether  the  tmet  is  or  ia 
not  valid.  (Gamaey  v.  Gothard,  90  CaL 
603.) 

Title  of  trustee,  when  testator  bequeaths 
property  on  trust.    See  Wills,  XI,  16. 

Trustee  cannot  vote  stock  of  corporatitm. 
See  Corporations,  610. 

Delivery  of  bill  or  note  without  authority. 
See  Bills  and  Notea,  U,  8. 

116.  The  trustee  of  an  express  trust  is  en- 
titled to  bring  an  notion  in  his  own  name  tor 
the  benefit  of  his  cestui  que  trust.  (Winten 
T.  Rush,  34  Cal.  186.) 

Cited  80  Gal.  31. 

lie.  The  holder  of  the  le^  title  to  land, 
although  a  trustee  for  a  third  person,  is  the 
real  pMly  and  interest,  and  may  maintain  an 
action  in  his  own  name  to  recover  the  poesee- 
sion.    (Anson  v.  Townsend,  73  C!aL  415.) 

117.  Trustee  of  an  express  trust  may  main- 
tain an  action  to  prevent  waste  or  trespass 
upon  the  land  held  in  trust,  or  to  recover  po^ 
session  thereof,  without  joiningwith  him  his 
cestui  que  trust.  (Tyler  v.  Houghton,  25 
OaL  29.) 

118.  A  trustee  of  an  express  trust  is  a  per- 
son having  such  beneficial  interest  in  the 
trust  estate,  within  the  meaning  of  the  four 
hundred  and  sixty-eighth  section  of  the  Prao- 
tioe  Act,  as  to  enable  him  to  apply  for  a 
mandamus  to  compel  the  surveyor  general  to 
allow  him  to  contest  before  him  the  applica- 
tion of  a  third  person  for  the  purchase  of  the 
land  held  in  trust.  (Tyler  v.  Houghton,  25 
Cal.  29.) 

Cited  73  Cal.  343;  10  Mont.  483. 

119.  Should  a  trustee  refuse  to  bring  an 
action  to  prevent  waste  or  trespass,  or  to  re- 
cover possession  of  the  property,  he  may  be 
compelled  to  do  so.  (Tyler  v.  Houghton,  25 
Cal.  29.) 

Delay  by  trustee  in  bringing  suit.  See 
post,  147. 

Trustee  may  sue  without  joining  benefici- 
aries.   See  Mortgages,  663. 

Trustee  of  express  trust  may  sue  witboat 
joining  beneficiary.    See  Executions,  80S. 

Holder  of  equitable  title  cannot  quiet  titlsw 
See  Quieting  Title.  17,  18. 

Trustee  of  legal  tiUe  may  maintain  ejec^ 
ment.    See  Ejectment,  68. 

Judgment  against  trustee,  effect  of,  against 
purchaser.    See  Judgments,  446. 

Dedication  by  trustee.  See  Dedication, 
3,4. 

Judgments,  trustee  and  benefldanes,  whe- 
ther privies.    See  Judgments,  X,  10,  j. 

Bar  of  trustee,  bow  affects  benefldaty.  See 
Statute  of  Limitations,  V,  4. 

Who  may  sue  to  quiet  title,  where  prop- 
ertv  held  by  trustees.    See  Quieting  Title,  8<L 

Trustee  of  naked  legal  titie  is  proper  party. 
See  Quieting  Tide,  90. 

Parties,  bringing  in  trustee  by  amendment. 
See  Morte^ages,  6^. 

Limitation  of  actiona  in  eanca  <rf  trust. 
See  Statute  of  Limitations,  VI,  5. 

Trustee  as  plaintiff  in  foredosore  snit.  See 
Mortgages,  562,  663. 
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5.  Sal*  or   Mortgage   by  Tru$te»;    Purehater, 
Whtther  Chargeable  With  Trutt 

120.  A  conveyance  to  one  in  trust,  to  rent 
or  sell  the  property,  and  apply  the  proceeds 
toward  the  payment  of  a  debt  of  the  grantor, 
CMiveys  the  fee,  and  the  trustee  haa  power  to 
convey  the  \efta\  title.  (Thompson  t.  McKay, 
41  Oaf.  221.) 

121.  The  trustee  of  a  naked  tmat  has  no 
power  to  mortgage  tiie  trust  estate.  (Griffin 
V.  Blanchar,  17  Gal.  70.) 

122.  Where  the  deed  creating  the  trust  em- 
powers the  trustees,  or  the  sarvivor  of  them, 
"with  the  approbation  or  at  the  request  of  " 
the  cestui  que  trust  "expressed  in  writing,  to 
sell  and  dispose  of  the  trust  estate,  or  any 
part  of  it,"  such  approbation  is  manifested  by 
joining  in  the  execution  and  acknowledgment 
of  a  deed  by  which  the  trustee  effects  the  sale 
and  conveyance  of  the  estate.  (Welton  v. 
Palmer,  39  Oai.  466.) 

Cited  40  Oal.  860. 

123.  A  deed  so  executed  and  acknowledged 
Tests  in  the  grantee  the  entire  estate  in  the 
lands  therein  described  as  fully  as  it  was  held 
by  the  grantors  under  the  trust  deed.  (Wel- 
ton V.  Palmer,  39  Cal.  456.) 

124.  Where  the  cestui  que  trust  assented  to 
the  deed  in  compliance  with  the  terms  of  the 
trust,  she  could  not  thereafter  complain  that 
there  was  no  consideration,  and  tier  heirs 
have,  in  this  resect,  no  greater  rights  than 
■be  poBseased.  (Welton  v.  Palmer,  80  Ctel. 
466.) 

125.  If  one  who  holds  the  legal  title  in  trust 
for  devisees  under  a  will,  makes  advances  to 
pay  encumbrances  on  the  trust  estate,  and 
then  sells  portions  of  the  property,  a  court  of 
equity  in  taking  an  account  will  confirm  the 
sales  and  charge  the  trustee  with  the  proceeds. 
(Morrison  v.  Bowman,  20 Oal.  837.) 

128.  If  trustees,  who  have  a  discretionary 
authority  to  sell  and  convey  the  trust  prop- 
erty, sell  the  same,  and  receive  the  considera- 
tion, it  is  their  absolute  duty  to  convey  the 
legal  title.  (Saunders  v.  Schmaelsle,  40  Oal. 
69.) 

127.  If  trustees  have  authority,  in  their  dis- 
cretion, to  execute  a  deed  of  the  trust  prop- 
erty a  court  of  equity  may  compel  them  to 
execute  a  conveyance  in  a  proper  case. 
(Saunders  v.  Schmaelzle,  49  Oal.  59.) 

Death  of  grantor,  effect  on  power  of  sale. 
Bee  Trust  Deeds,  22. 

Sale  of  trust  property,  bond  of  trustee.  See 
Charitable  Uses,  21. 

Deed  by  trustee,  recitals  in  as  evidence.  See 
Deeds,  873. 

Deed  of  trustee,  admissibility  <A  in  evi- 
dence.   See  Evidence,  176. 

Power  of  equity  to  decree  sale  of  trust  prop- 
erty.   See  Oharitable  Uses,  20,  21. 

Action  to  set  aside  conveyance  by  trustees. 
Bee  Unincorporated  Associations,  III. 

128.  The  action  was  brought  to  recover  the 
possession  of  certain  land  ori^ally  owned 
by  one  Soto.  The  plaintifib  claim  to  nave  de- 
rived title  to  the  demanded  premises  after  the 
death  of  Soto,  by  a  conveyance  from  the  trus- 
tee and  cestui  que  trust  tmdcr  a  deed  of  trust 
all^ped  to  have  been  executed  by  Soto,  and 


empowering  the  trustee  and  beneficiary  to 
convey  in  case  of  his  death  pending  the  trust. 
The  answer  alleged  that  the  trust  deed  was 
never  delivered  by  Soto  to  the  trustee,  but 
merely  deposited  with  him  for  safekeeping, 
with  the  understanding  that  it  should  be  re- 
turned for  cancellation  on  demand,  and  that 
with  the  consent  of  the  beneficiary  the  deed 
was  surrendered  to  Soto,  and  canceled  by  the 
destruction  thereof.  Held,  that  the  answer 
was  sufficient  to  constitute  an  equitable  de- 
fense.   (Burroughs  v.  De  Oouts,  70  Gal.  361.) 

129.  Transfer  by  trustee  in  violation  of 
trust  transfers  no  other  or  greater  interest 
than  the  trustee  had  where  the  transferee  had 
notice  of  the  trust.  (Eversdon  v.  Maybew, 
65  Oal.  163, 166.) 

130.  It  is  a  violation  of  trust  where  one 
holding  the  le^al  title  in  trust  for  another 
transfer's  her  title  to  another.  (Eversdon  v. 
Mayhew,  65  Gal.  168, 166.) 

131.  When  property  held  by  a  trustee  is 
conveyed  to  an  innocent  purchaser  for  value 
in  fraud  of  the  trust,  the  trustee  is  personally 
liable  for  all  moneys  derived  from  the  trust 
property.  (Adams  v.  Lambard,  80  Cal.  426.) 
Cited  80  Cat.  645. 

132.  Where  the  trustee  of  a  naked  tmst  is 
in  actual  possession  of  the  trust  estate,  and 
conveys  it,  for  a  valuable  consideration,  to 
a  purchaser  without  notice  of  the  trust,  the 
title  of  the  purchaser  will  prevail.  (Griffin  v. 
Blanchar,  17  Cal.  70.) 

133.  A  bona  fide  purchaser  from  the  holder 
of  the  legal  title,  without  notice  of  a  secret  or 
resulting  trust  arising  from  the  payment  of 
the  purchase  money  by  another  person,  when 
conveyance  was  originally  made  to  his  grantor, 
is  protected  against  the  enforcement  of  such 
trust,  and  is  not  aSected  with  constructive 
notice  of  an  unrecorded  decree  of  distribution 
made  while  his  grantor  was  administrator  of 
the  estate  of  the  deceased  owner  of  the  equity, 
distributing  such  equity  to  the  heirs  of  the 
decedent,  under  an  inventory  made  by  such 
administrator  declaring  that  decedent  was  the 
owner  of  the  equitable  estate;  nor  is  such 
purchaser  put  on  inquiry  by  the  fact  that  his 
conveyance  from  the  holder  of  the  l^al  title 
was,  in  effect,  a  quitclaim  deed,  granting  only 
his  right,  title,  and  interest  in  ttie  premises. 
(Nidever  v.  Ayers,  88  Cal.  89.) 

134.  When  property  is  conveyed  to  a  trus- 
tee to  rent  and  sell,  and  apply  the  proceeds  to 
the  payment  of  a  debt  of  the  grantor,  a  bona 
fide  purchaser  at  the  trust  sale  acquires  a  good 
title,  even  if  the  trustee,  before  the  sale,  had 
received  sufficient  money  from  the  rents  to 
pay  the  trust  debt.  (Thompson  v.  McKay, 
41  Cal.  221.) 

135.  A  party  who  poichaaes  trust  property 
with  a  knowledge  of  the  trust  occupies  the 
same  position  with  the  original  trustee. 
(Price  V.  Reeves,  38  Oal.  467.) 

Cited  84  Oal.  297. 

186.  A  trustee  cannot  acquire  an  adverse 
right  to  the  trust  property  for  his  own  benefit, 
and  a  purchaser  from  him  with  notice  of  the 
trust  stands  in  the  same  position.  (Cavagnaro 
V.  Don,  63  Cal.  227.) 

137.  If  a  debtor  makes  an  assignment  of  hia 
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property  to  a  trustee  in  tnist  u)  pay  the  pro- 
oeeas  pro  rata  to  his  creditors,  one  to  wnom 
the  trustee  assigns  the  property  with  notice 
of  the  trust  must  execute  it.  (Sharp  v.  Giood- 
win,  51  Cal.  219.) 

138.  If  a  trustee  to  whom  a  dehtor  has 
assigned  his  property  in  trust  to  pay  the  pro- 
ceeds pro  rata  to  hia  creditors  sells  and  assigns 
the  property  to  a  third  person  for  value,  with 
notice  of  the  trust,  and  such  person  converta 
the  property  into  money  and  pays  the  cred- 
itors, they  have  no  cause  of  action  against  the 
trustee.    (Sharp  v.  Qoodwin,  51  Cal.  210). 

139.  K.  in  his  lifetime  purchased  of  one  B. 
the  land  in  controversy,  paying  therefor  money 
received  from  his  mother,  the  defendant,  with 
the  nnderstanding  that  he  should  purchase 
the  land  for  her  benefit,  taking  the  deed  in 
his  own  name.  Plaintiff,  then  the  wife  of  K., 
with  full  knowledge  of  the  facts,  procured  V. 
to  make  a  deed  of  gift  of  the  premises  to  her. 
Held,  that  the  plam tiff  took  the  legal  title  in 
trust  for  the  defendant.  ( Wormouth  v.  John- 
son, 68  Cal.  621.) 

140.  In  such  case  it  was  not  error  to  admit 
declarations  of  K,,  made  after  the  deed  of  gift 
from  V.  to  the  plaintiff,  that  the  purchase 
money  of  the  premises  belonged  to  the  de- 
fendant, and  that  the  purchase  was  made 
with  her  money  and  for  her  benefit,  and  that 
the  title  was  held  for  her  use.  (Wormouth 
T.  Johnson,  68  Cal.  621.) 

141.  When  an  express  trust  in  land  has 
been  created  by  deed,  for  the  porpose  of  pay- 
ing the  debts  of  the  grantor,  an  oral  agree- 
ment with  a  purchaser  from  the  trustee,  that 
he  should  take  the  title  subject  to  the  same 
trust,  is  not  subject  to  the  objection  that  such 
a  trust  cannot  be  created  by  parol,  but  the 
purchaser  will  be  charged  in  equity  with  the 
terms  of  the  trust  created  by  the  deed,  as 
being  a  purchaser  with  notice  of  its  terms. 
(Scrivner  v.  Dietr,  84  Cal.  295.) 

142.  In  an  action  to  declare  a  trust  and  com- 
pel a  conveyance  of  the  trust  property  to  the 
beneficiaries  the  complaint  alleged  that  the 
defendants  held  the  legal  title  by  conveyance 
from  the  original  trustee,  and  that  they  took 
with  knowledge  of  the  plaintiffs'  equities.  At 
the  time  of  the  purchase  by  the  defendants 
there  was  nothing  of  record  to  put  them  on 
inquiry  as  to  the  rights  of  the  plaintiffs.  Held, 
that  the  burden  of  proving  notice  to  the  de- 
fendants was  upon  the  plaintiffs.  (Wyrick  v. 
Week,  68  Cal.  8.) 

143.  In  an  action  by  the  tenant  of  the  gran- 
tee of  the  trustee,  to  compel  such  grantee  and 
the  grantee  of  the  title  obtained  by  the  bene- 
ficiary in  the  action,  to  enforce  the  trust  to 
interplead  respecting  the  rent  due,  the  burden 
is  not  upon  the  grantee  of  the  trustee  to  allege 
and  prove  that  he  was  a  bona  fide  purchaser 
for  value  without  notice  of  the  trust,  but  is 
upon  the  other  grantee,  to  aver  and  prove 
that  he  was  not  such  bona  fide  purchaser. 
(Wamock  v.  Harlow,  96  Cal.  298.) 

Purchaser  of  stock  from  trustee,  rights  oi 
See  Corporations,  IV,  6,  b. 

Sale  by  trustee  to  innocent  purchaser.  See 
Husband  and  Wife,  324 ;  Partnership,  86. 

Purchaser  from  one  who  holds  in  trust. 
See  Bone  Fide  Furdiaeeer,  10. 


One  cannot  enforce  deed  from  trustee  if  he 
is  not  entitled  to  relief  against  beneficiary. 
See  Vendor  and  Vendee,  4S). 

Trust,  where  one  purchases  with  notice  of 
another's  right.  See  Ass^ment  of  Con- 
tracts, 62. 

Assignee,  when  chargeable  with  trust.  See 
Assignment  of  Contracts,  82,  et  seq. 

8.  Managtmeat  of  Property;  Mi/igUng  rumlB. 

144.  A  trustee  of  moneys,  placed  in  his 
hands  for  the  sole  purpose  of  paying  a  note, 
which  he  cannot  pay  until  it  matures,  is  in 
duty  bound  merely  to  hold  the  money  nntil 
those  for  whose  benefit  it  is  held  give  him 
definite  directions,  and  he  has  no  power  or 
right  to  lend  the  money.  ( AJlin  t.  WilUama, 
97  Cal.  403.) 

146.  When  trustees  act  with  good  faith  in 
management  of  trust  property,  and  without 
selfish  motives,  they  are  entitled  to  be  treated 
by  a  court  of  equity  with  liberality  and  indul- 
gence, and  especially  when  they  act  under 
the  advice  of  counsel.  (Ellig  ▼.  Naglee,  9 
Cal.  683.) 

146.  Very  supine  negligence,  or  willful  de- 
fault, will  render  trustees  liable :  but  to  make 
them  liable  for  mere  errors  of  judgment  would 
tend  to  discourage  good  and  prudent  men 
from  undertaking  the  trust.  (Ellig  v.  Naglee, 
9  Cal.  683.) 

147.  Delay  on  the  part  of  trustees  in  bring* 
ing  suit  to  recover  trie  rents  of  the  trust  es- 
tate, if  subsequently  approved  by  the  ceetnis 
que  trust,  will  excuse  them.  (ElUg  t.  Mag- 
lee,  9  Cal.  683.) 

148.  A  trustee  cannot,  by  mingling  trust 
moneys  with  other  funds,  change  his  oiarao- 
ter  from  that  of  trustee  to  that  of  mere  debtor. 
Per  Burnett,  J.,  on  rehearing.  (Gunter  v. 
Janes,  0  Cal.  643.) 

Cited  63  CaL  16. 

149.  If  the  testator  during  his  lifetime  min- 
gled the  money  of  the  cestui  que  trust  with 
Bis  own,  and  after  his  death  neither  the  trust 
money  nor  property  into  which  it  was  con- 
verted can  be  identified  in  the  hands  of  the 
executor,  the  cestui  que  trust  has  only  a  claim 
against  the  estate,  which  must  be  presented 
to  the  executor  for  allowance,  as  required  by 
the  Probate  Act.  (Lathrop  T.  Bampton,  31 
Cal.  17.) 

Cited  63  Cal.  16. 

180.  If  trustee  does  wrongful  act,  then  he 
by  the  act  consents  to  be  treated  as  a  tres- 
passer, or  debtor,  at  the  option  of  the  cratui 
que  trust.     (Gunter  v.  Janes,  9  Cal.  643.) 

Investments  by  trustees,  what  authorized. 
See  Unincorporated  Associations,  17. 

7.  Dealing  WHh  Property;  Purehaset  by  Trustee; 
Contracting  With  Beneficiary,  Protection  of. 

161.  A  trustee  cannot  be  permitted  to  re- 
tain possession  as  such  after  repudiating  the 
trust  and  claiming  adversely.  (Schlessinger 
y.  Mallard,  70  Cal.  326.) 

152.  The  law  does  not  permit  one  who  acta 
in  a  fiduciary  capacity  to  deal  with  himself 
in  his  individual  capacity,  and  express  con- 
tracts thus  made  are  contrary  to  public  policy. 
(Wilbur  V.  Lynde,  49  Cal.  290.) 
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163.  One  ftcting  in  a  fiduciary  capacity  will 
not  be  permitted  to  deal  with  himself  in  his 
individual  capacity.  (Davia  T.  Bock  Oreek 
etc.  Co.,  66  Cal.  359.) 

154.  The  rule  is  unyielding  that  a  trustee 
shall  not,  under  any  circumstances,  be  allowed 
to  have  any  dealings  in  the  trust  property 
vith  himself,  or  acquire  any  interest  therein. 
(Wickersham  v.  Crittenden,  93  CaL  17.) 

166.  Courts  will  not  permit  any  investiga- 
tion into  the  fairness  or  oufairneBS  of  the 
transaction,  or  allow  the  trustee  to  show  that 
the  dealing  Mrit  i  himself  was  for  the  best  in- 
terest of  the  beneficiary,  but  will  set  the 
transaction  aside,  at  the  mere  option  of  the 
beneficiary.  (Wickersham  ▼.  Crittenden,  93 
Cal.  17.) 

166.  Where  a  trustee,  holding  moneys  as  a 
depositary  thereof,  to  pay  a  note  which  had 
not  matured,  loaned  t  em  to  one  from  whom 
he  took  land  as  security,  which  he  had  pre- 
Tiouely  contracted  to  sell  to  a  third  party, 
who  bad,  in  turn,  contracted  to  sell  the  same 
to  the  party  to  whom  the  loan  was  made,  and 
it  appeared  that  the  land  was  declining  in 
value,  such  third  party  being  willing  to  de- 
duct a  large  sum  from  the  amount  due  him 
from  the  party  to  whom  the  loan  was  made, 
in  order  to  have  the  latter  sabstituted  for 
bims  If  as  the  debtor  to  the  lender,  s  finding 
by  the  court  that  the  trustee  dealt  with  the 
trust  property  for  hia  own  profit,  and  did  not 
act  in  good  faith  in  making  the  loan,  is  sus- 
tained by  the  evidence.  (Allin  t.  Williams, 
97  CaL  403.) 

167.  Where  plaintiff  deposits  money  with 
defendant,  to  be  loaned  out  from  time  to  time, 
the  interest  to  be  collected,  and  principal  and 
interest  held  by  him  for  ptaintifr  until  called 
for,  there  is  a  continuous  trust,  and,  if  defend- 
ant used  the  money  himself,  be  would  be  like 
»  guardian  using  his  ward's  money,  and  be 
regarded  as  a  borrower  upon  the  same  terms 
npon  which  he  could  have  loaned  to  others. 
(Baker  v.  Joseph,  16  Cal.  173.) 

158.  As  to  whether  proof  of  the  conven- 
tional rate  of  interest  m  San  Francisco  dur- 
ing the  time  defendant  held  plaintifi's  money 
was  admissible,  stated.  (Baker  v.  Joseph,  16 
Cal.  173.) 

159.  In  all  trust  relations  confidence  is 
presumed;  and,  if  advantage  has  come  to 
tlte  trustee  in  dealing  with  the  beneficiary, 
the  burden  is  on  the  trustee  to  show  that  con- 
fidence has  not  been  abused,  but  this  pre- 
sumption may  be  overcome  by  proof  that  no 
confidence  was  placed  in  the  trustee,  and  that 
the  beneficiary  acted  exclusively  npon  the  ad- 
vice of  disinterested  and  competent  profes- 
sional advisers ;  and,  in  such  case,  the  trans- 
action is  not  yoidable  at  the  election  of  the 
beneficiary,  but  it  will  devolve  tfpon  the  latter, 
if  he  would  set  it  aside,  to  show  either  actual 
or  constructive  fraud.  Such  fraud  may  be 
shown  in  some  instances  by  presumptions. 
(OJton  V.  Stanford,  82  Oal.  361.) 

160.  Conceding,  without  deciding,  that  the 
trust  relation  Mtween  business  associates 
continues  after  the  death  of  one  of  them,  so 
as  to  impose  an  active  obligation  upon  the 
survivors  as  trostees  of  his  estate  to  disdoee 


fully  and  correctly  the  condition  of  the  busi- 
ness, upon  a  settlement  thereof  with  his  per- 
sonal representatives,  yet,  if  it  appears  that 
absolutely  no  confidence  was  reposed  in  them 
by  the  personal  representative,  but  that  the 
latter  acted  exclusively  upon  the  advice  of 
several  disinterested  experts  and  professional 
friends  specially  selected  to  investigate  and 
advise  in  the  premises,  and  who  had  full  ac- 
cess to  all  sources  of  information,  there  is  a 
complete  waiver  of  the  trust  relation,  and  of 
the  obligation  of  the  trustees,  as  such,  to 
make  an  absolutely  correct  disclosure  of  all 
the  factSj  provided  they  acted  in  good  faith, 
without  mtentional  fraud.  If  it  further  ap- 
pears that  the  trustees  in  good  faith  disclosed 
to  the  representative  of  their  deceased  asso- 
ciate every  fact  within  their  knowledge,  a 
compromise  effected  by  mutual  concession  of 
claims  between  the  parties  will  not  be  re- 
scinded upon  the  ground  that  the  tmstees  did 
not  disclose  all  &cto  of  which  they  might 
have  acquired  knowledge  by  a  more  diligent 
and  skillful  search ;  nor  upon  the  ground  of 
inaccuracies  and  misrepresentations  in  the 
accounts  rendered  by  them,  if  the  existence 
of  inaccuracies  in  their  statement  was  known 
to  plaintiff  before  the  compromise,  and  the 
representations  were  discarded  as  unworthy 
of  belief,  and  an  independent  investigation 
made  into  the  sources  of  information,  which 
were  fully  open,  and  it  appears  that  every 
fact  which  has  since  been  discovered  could 
have  been  discovered  before  the  execution  of 
the  agreement.  (Coltou  v.  Stanford,  82  Cal. 
361.) 

161.  The  presumption  follows  from  an  in- 
dependent mvestigation  by  the  professional 
advisers  of  the  beneficiary  into  the  sources  of 
information,  that  every  thing_  material  was  dis- 
covered, and  this  presumption  is  fortified  by 
proof  of  memoranda  kept  by  such  advisers, 
showing  unmistakable  care,  and  a  painstak- 
ing and  minute  consideration  of  the  subject. 
((Jolton  V.  Stanford,  82  Cal.  351.) 

162.  A  trustee  cannot  purchase  nor  deal 
with  the  subject  of  the  trust,  nor  purchase 
debts  to  be  paid  out  of  the  trust  fund,  nor 
place  himself  in  a  position  antagonistic  to  the 
trust.    (Page  v.  Naglee,  6  Oal.  241.) 

163.  A  trustee  cannot  purchase  from  himself, 
either  directly  or  indirectly.  If  he  attempts 
to  do  so  the  transaction  is  voidable  at  the 
election  of  the  cestui  que  trust.  (Qolson  v. 
Dunlap,  78  CaL  157.) 

164.  A  trustee  may  purchase  from  his  cestui 
que  trust  if  the  transaction  is  fair  in  all  re- 
spects.   (Golson  T.  Dunlap,  73  Cal.  167.) 

165.  As  a  general  rule  (subject  to  some  ex- 
ceptions) it  is  essential  to  the  fairness  of  a 
purchase  by  a  trustee  from  his  cef>tai  que 
trust  that  the  consideration  should  be  ade- 
quate. While  the  inadequacy  of  considera- 
tion is  not  itself  the  ground  for  setting  the 
sale  aside,  yet,  taken  by  itself,  it  raises  a  pre- 
sumption of  unfairness  which,  unless  rebutted, 
renders  the  transaction  constructively  fraudu- 
lent. Section  2236  of  the  Civil  Code  does  not 
change  this  role.  (Golson  v.  Dunlap,  73  Cal. 
167.) 

Cited  88  CaL  187. 

166.  It  is  not  necessary,  on  a  purchase  by  a 
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tmstee  from  his  ceBtni  qae  tnist,  that  the 
highest  poesible  price  ahould  be  obtained; 
nor  is  a  subsequent  increase  in  valae  mate- 
rial. The  fair  value  at  the  time  is  what  is  re- 
quired.   (Golson  T.  Dunlap,  73  Oal.  167.) 

167.  Inadequacy  of  consideration  is  one  of 
the  facts  constitutins  the  fraud  on  a  purchase 
by  a  trustee  from  die  cestui  one  trust,  and 
when  put  in  iraue  most  be  fonna.  (Qolson  y. 
Bonlap,  73  Cal.  167.) 

168.  If  it  be  assumed  that  the  question  of 
the  right  of  trustee  onder  a  vill  to  purchase 
from  Eis  cestui  que  trust  may  be  litigated  on 
the  application  for  distribution,  yr^t,  if  not  so 
litigated,  the  decree  of  distribution  does  not 
conclude  the  question.  (Golson  t.  Pnnlap,  7S 
Cal.  167.) 

169.  Where  several  tenants  in  common  con- 
veyed limd  to  a  trostee  by  a  deed  absolute  on 
its  face,  which  was  duly  recorded,  and  the 
trustee  executed  a  declaration  of  trust,  recit- 
ing the  conveyance  to  him  by  the  parties  to 
facilitate  the  settlement  of  the  title,  and  bind- 
ing himself,  his  heirs  and  assigns,  to  reconvey 
the  proportions  conveyed  by  them  after  the 
title  is  settled,  and  one  of  the  tenants  in  com- 
mon was  afterward  substituted  as  trustee  in 
place  of  the  first  trustee,  upon  receiving  a 
conveyance  from  him,  and  thereafter  exe- 
cuted a  declaration  of  trust  to  the  same  ef- 
fect as  the  first  declaration,  except  that  he 
omitted  the  name  of  one  of  the  cotenants, 
and  agreed  to  convey  the  share  owned  by  such 
cotenant  to  anoiber  uotenant,  from  whom  ha 
bad  obtained  it  by  deed  duly  recorded,  a  pur- 
4^se  of  such  share  by  the  substituted  trustee 
from  the  one  to  whom  he  had  agreed  to  con- 
vey it  cannot  make  him  an  innocent  pur- 
chaser, as  he  was  bound  to  know,  as  a  matter 
of  law,  that  he  was  trustee  lor  the  same  par- 
ties as  the  first  trustee,  and  that  he  could  not 
displace  one  beneficiary  and  substitute  an- 
other in  his  place  by  ignoring  the  right  of  the 
former,  and  recognizing  another  as  holding  hia 
interest.    (Watson  v.  Sutro,  86  GaL  600.) 

170.  Title  obtained  by  trustee  to  property 
inures  to  the  benefit  of  his  cestui  que  trust. 
(Janes  v.  Throckmorton,  67  Oal.  368,  386.) 

171.  Interest  acquired  in  trust  property  by 
a  trustee  with  fonds  obtained  from  the  trust 
property  inures  to  the  benefit  of  the  cestui 
que  trust.  (Janes  v.  Throckmorton,  67  Cal. 
$68,386.) 

172.  Trustees  are  guilty  of  fraud  on  their 
cestui  que  trust,  when  thev  enter  into  a  con- 
spiracy with  his  creditor  whereby  tlie  creditor 
procures  a  judgment  against  the  cestui  que 
trust,  under  which  the  latter's  interest  in  the 
trust  estate  is  sold  under  execution  and  con- 
veyed to  the  trustees;  and  the  trustees  will 
be  compelled,  on  repayment  of  the  purchase 
price,  to  reconvey  the  property  so  ao^uired  to 
the  cestui  que  trust.  (Raynor  v.  Mintzer,  67 
C3al.  169.) 

173.  The  purchase,  by  a  trustee,  of  a  debt, 
to  be  paid  out  of  the  trust  fund,  and  causing 
an  action  to  be  brought,  and  judgment  ob- 
tained thereon  in  the  name  of  another,  if  not 
a  fraud  in  fact,  was  a  violation  of  his  duties 
as  a  trustee,  and  it  makes  no  difference  in 
this  respect  whether  tiis  trust  ia  created  by 


deed  or  mortgwe,  or  whether  the  same  was 
void  or  not.    (Page  ▼.  Naglee,  6  Oal.  24L ) 

174.  A  judgment  ao  obtained  by  a  trustee, 
is  void  in  law  and  a  nullitv,  and  may  be  en- 
joined at  the  instance  of  tne  party  executing 
the  deed  of  trust  to  secure  the  payment  of  hia 
debts  oat  of  the  fund.  (Page  v.  Nwlee,  ft 
C5al.241.) 

175.  Having  accepted  the  trust  and  re- 
ceived the  rents  of  the  property  the  trustee 
cannot  dispute  its  validity,  particularly  ior 
his  own  benefit.  (Page  v.  Kaglee,  6  Oal.  241.) 

Right  of  trustee  to  purchase.  See  Trust 
Deeds,  29,  et  seq. 

Purchase  by  trustee,  cestui  que  trust  need 
not  disaffirm.  See  Execntora  and  Adminis- 
trators, 250. 

Trustee  obtaining  patent  in  his  own  name. 
See  Mines  and  Minmg,  183. 

176.  It  is  one  of  the  peculiar  functions  of  a- 
court  of  equity  to  protect  a  cestui  que  trust 
against  any  violation  by  his  trustee  of  his 
obligation,  and  to  prevent  any  impairment  of 
the  trust  fund,  and,  in  case  of  diversion  or 
misappropriation  thereof  by  the  trustee,  to 
direct  a  restitution,  and  enforce  it  by  appro- 

Sriate  process.    (Wickersliam  y.  Crittenden, 
3  Oal.  17.) 

177.  A  trustee  should  never  be  permitted  to 
defeat  the  rights  of  the  cestui  que  trust,  so 
long  as  it  is  in  the  power  of  a  court  of  equity 
to^orcethem.    (Gunterv. Janes,  9Cal.  643.) 

&  Meeottirting;  Allowance  for  Bxifontn;  Adraacm 
by  or  to;  Compontation  of. 

178.  The  right  of  the  beneficiary  of  a  trust 
to  enforce  an  accounting  from  the  tmstee 
does  not  rest  upon  fraud,  and  no  such  allega- 
tion is  necessary  in  the  complaint;  nor  is  it 
necessary  to  allege  that  siii  h  an  amount  has 
been  realised  by  the  trustee  as  to  entitle  the 
beneficiary  to  a  share  of  the  profits,  as  he  ha» 
a  right  to  know  how  much  has  been  realised 
and  expended,  so  as  to  determine  whether  he 
is  entitled  to  any  payment.  The  fact  that  no 
amount  is  due  cannot  aSect  the  right  to  an 
accounting,  when  the  tmstee  has  denied  th* 
trust.    (Green  v.  Brooks,  81  Cal.  828.) 

179.  A  written  statement  of  account  gives 
by  the  grantee  to  the  widow  of  the  grantor, 
showing  the  amounts  received  by  the  grantee 
as  rent,  and  expenditures  out  of  rent,  and 
some  payments  to  the  grantor,  does  not  ccmsti* 
tute  a  written  declaration  of  a  trust.  (HasB- 
bagen  v.  Hasshagen,  80  Cal.  514.) 

180.  Under  a  contract  to  account  for  and 
pay  moneys  held  in  trust  no  account  should 
be  taken  of  sums  received  after  the  filing  of 
the  complaint.    (Butler  v.  Austin.  64  C!^.  3.) 

Accounting  by,  see  Appeals,  225,  228. 

Accounting,  where  executor  is  also  ap- 
pointed tmstee.  See  Executors  and  Admin- 
istrators, VIII,  2. 

Incomplete  adjudication  in  action  for  ac- 
counting.   See  Judgments,  7. 

181.  When  the  tmstee  is  frequently  re- 
qnested  to  give  an  accounting  of  his  trust,  and 
continually  evades  it,  without  repudiating  the 
trust,  and  finally,  in  violation  of  the  trust, 
sells  the  trust  property  to  an  innocent  pur- 
chaser, he  is  not  entitled  to  any  interest  on 
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hie  acconnt,  bnt  may  be  charged  with  com- ' 
j^und  interest  from  the  date  of  the  sale. 
Where  the  omiseion  of  a  trustee  ia  due  to 
mere  negligence,  without  fraudulent  intent, 
simple  interest  alone  is  allowed  to  the  cestui 
que  trust  on  trust  funds:  but,  if  the  omission 
la  willful,  compound  interest  is  allowed. 
(Adams  ▼.  Lambard,  80  Oal.  426.) 
Oited  80  CaL  646. 

Interest,  liability  for,  where  trustee  uses 
funds.    See  ante,  168. 

Jbtterest,  liability  for,  demand,  when  neces- 
sary.   See  Interest,  78. 

182.  Pavments  made  to  a  beneficiary  by  a 
trustee  who  has  received  the  income  of  the 
land  held  in  trust,  in  the  absence  of  an  ex- 
press agreement  or  understanding  to  the  con- 
trary, will  be  presumed  to  have  been  made 
on  account  of  the  rents,  issues,  and  profits 
received,  and  not  as  advances  or  loans. 
("Woodard  ▼.  Wright,  82  Cal.  202.) 

183.  Where  one  supposed  he  had  acquired 
the  legal  tiUe  to  land  in  trust  for  certain  dev- 
isees under  a  will,  and  under  that  belief,  in 
discbarge  of  his  supposed  trust,  paid  ofi  en- 
cumbrances existing  on  the  land,  and  ex- 

S ended  money  necessarv  for  its  preservation, 
eld,  that  he  was  entitled  to  be  reimbursed 
what  he  had  so  paid,  with  interest,  notwith- 
standing he  had  not  in  fact  acquired  the  legal 
title  to  the  land.  (Morrison  t.  Bowman,  29 
Cal.  337.) 

184.  Money  advanced  by  the  trustees  to  the 
cestuis  que  trust  with  the  understanding  that 
the  same  should  be  repaid  out  of  the  rents  of 
the  trust  property,  is  a  lien  only  upon  the  net 
incoming  rents,  and  not  a  lien  upon  the  trust 
property.    (Ellig  v.  Naglee,  9  Cal.  683.) 

186.  The  same  is  true  respecting  the  charges 
for  legal  services  of  one  of  the  trustees  in  the 
management  of  the  trust  property.  The  rents 
must  De  applied  to  the  payment  of  such  al- 
lowances until  they  are  liquidated.  (Ellig  v. 
Kaglee,  9  Cal.  683.) 

186.  Trustees  are  entitled  to  reimbursement 
out  of  the  trust  property  for  all  monevs  paid 
out  and  expended  under  the  trust  for  tne  ben- 
efit of  all  the  beneficiaries,  for  the  purpose  of 
relieving  the  trust  property  of  an  encum- 
brance, and  have  a  lien  upon  the  whole  of 
the  trust  property  for  such  reimbursement, 
wbicli  cannot  De  so  limited  in  law  or  in  equity 
as  to  be  a  lien  upon  a  moiety  only  of  the  prop- 
erty.   (Glide  V.  Dwyer,  88  Cal.  477.) 

187.  One  who  purchases  landatthereqnestof 
another,  and  takes  the  deed  in  his  own  name  to 
secure  a  part  of  the  purchase  money  advanced 
by  him  to  the  person  requesting  the  purchase, 
holds  the  property  as  trustee  for  such  person ; 
and,  if  allowed,  by  consent,  to  retain  the  entire 
management  of  the  property,  should  be  re- 
imbursed, as  a  condition  of  enforcing  the 
trust,  for  the  expenses  of  erecting  a  fence, 
constructing  a  windmill,  laying  watei^pipes, 
digging  a  new  well,  and  confltruction  of  anew 
bndge,  where  it  appears  that  such  improve- 
ments were  absolutely  necessarv.  Money 
paid  for  insurance  should  also  be  allowed. 
Trustees  with  invested  general  powers  of  con- 
trol and  management  are  not  bound  to  the 
strict  limitations  placed  on  mortgagees  in  pos- 
session, but  are  justified  in  making  ordinary 


repairs  and  improvements,  and  In  insuring 
the  property,  and  are  allowed  to  hold  the 
estate  until  reimbursed ;  nor  does  the  right  of 
reimbursement  depend  njMn  the  knowledge 
or  consent  of  the  cestui  que  trust.  (Woodard 
▼.  Wright,  82  CaL  202.) 

188.  In  an  action  by  the  trustees  of  the  Lick 
trust  for  a  settlement  of  liieir  accounts,  and 
for  permission  to  pay  over  to  the  residuary 
donees  a  part  of  wnat  would,  in  the  end,  w 
coming  to  them,  where  the  various  benefici- 
aries named  in  the  trust  deed  appeared  by 
answer  and  cross-complaint,  and  the  action 
was  virtually  transformed  into  a  contest  be- 
tween the  various  trusts  as  against  the  resid- 
uary donees,  theatomeys'  fees  allowed  by  the 
court  to  the  attorneys  tor  the  various  benefi- 
ciaries under  the  trust  deed  should  not  be 
charged  to  the  main  trust  fund,  but  each  par- 
ticular trust  shall  be  charged  with  its  own  at- 
torney's fee.    (Floydv.  Davis,  98  Cal.  691.) 

189.  Under  the  provisions  of  such  trust  deed 
antborizing  the  trustees  "  to  expend  the  sum 
of  seven  hundred  thousand  dollars  for  the 
purpose  of  purchasing  land  and  constructing 
and  putting  up  on  such  land  a  powerful  tele- 
scope (superior  to  and  more  powerful  than 
any  telescope  ever  made),"  expenditures  in- 
curred by  the  trustees  for  legal  services  ren- 
dered for  the  express  benefit  of  the  telescope 
trust,  and  traveling  expenses  of  the  president 
of  the  bcMard  of  trustees  on  telescope  Dusiness, 
should  be  charged  to  the  telescope  trust  fund, 
as  part  of  the  cost  of  construction,  and  not  to 
the  general  fund.  (Floyd  v.  Davis,  98  Cal. 
691.) 

190.  The  provision  in  the  James  Lick  trust 
deed  that  the  trustees  erect  a  "  group  of  bronze 
statuary,  well  worth  one  hundred  thousand 
dollars,"  at  the  city  hall  in  the  city  and  county 
of  San  Francisco,  means  that  one  hundred 
thousand  dollars  should  be  honestly  and  in- 
telligently expended  in  the  erection  of  the 
statuary,  and  expenses  incurred  by  the  trus- 
tees for  models,  oiagrams,  etc.,  furnished  un- 
der an  advertisement  by  the  trustees,  to  be 
used  in  the  erection  of  the  statuary,  but  which 
proved  unsatisfactory,  and  were  rejected, 
should  be  charged  to  the  general  trust  fund, 
and  not  to  the  statuary  fund.  ( Floyd  v.  Davis, 
98  Cal.  691.) 

191.  A  trustee  acting  under  a  declaration  of 
trust,  expending  money  not  expressly  author- 
ized by  the  declaration,  is  not  entitled  to 
reimbursement  out  of  the  trust  property,  un- 
less the  expenditure  was  necessary  for  the 
preservation  of  the  property,  or  to  prevent 
the  failure  of  the  designated  trusts;  and  a 
third  person  advancinij  mone^  to  the  trustee 
stands  in  no  better  position  with  reference  to 
the  trust  property.  If  the  third  person  ad- 
vance the  money  with  the  approbation  of  the 
grantors  in  the  trust  deed  be  can  only  enforce 
the  equitable  lien  thus  obtained  against  the 
residuary  interest  coming  to  them  after  all 
the  claims  mentioned  in  the  declaration  are 
satisfied;    (Beatty  v.  Clark,  20  Cal.  11.) 

192.  Where  a  declaration  of  trust,  accom- 
panying a  conveyance  of  real  property,  pro- 
vided that  parties  making  advances  to  the 
trustee  to  a  specified  amount  for  certain  des- 
ignated purposes,  with  the  consent  of  persons 
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'  named  in  the  declaration  as  bene- 
Sciariefl  of  the  second  class,  should  stand,  as 
to  the  advances  so  made,  in  the  same  position, 
and  receive  payment  in  the  same  manner  and 
proportion  as  such  previously  named  benefici- 
aries, held,  that  the  trust  estate  was  not  liable 
for  advances  made  to  the  trustee  for  any  other 
than  the  purpoees  designated  in  the  dfeclara- 
tion,  nor  for  advances  made  for  those  purposes 
by  third  persons  without  the  consent  of  the 
beneficiaries.    (Beatty  v.  Clark,  20  Gal.  11.) 

193.  Where  the  purposes  designated  in  the 
declaration  of  trust  were  to  secure  advances 
to  pay  off  a  debt,  to  purchase  and  locate  school 
warrants,  and  to  raise  a  crop,  and  the  trustee 
in  one  instance  borrowed  money  to  harvest 
and  pot  in  the  crops,  and  gave  his  note  as 
trustee  for  the  amount,  including  also  an 
amount  for  storage  on  grain,  and  stated  in  the 
note  that  for  its  payment  all  the  property  was 
pledged,  and  also  borrowed  money  to  meet 
future  farming  operations,  and  gave  his  note, 
in  which  he  also  stated  that  all  the  property 
was  pledged  for  its  payment,  held,  that  the 
statement  in  the  notes  did  not  create  any  lien ; 
that  even  if  raising  a  crop,  as  mentioned  in 
the  declaration,  implied  also  the  harvesting  of 
the  crops,  no  allowance  could  be  made,  inas- 
much as  it  did  not  appear  how  much  was  bor- 
rowed for  that  purpose ;  that  the  other  objects 
for  which  the  money  was  iwrrowed  were  not 
embraced  in  the  declaration  of  trust ;  and  for 
the  payment  the  trustee  had  no  anthoritv  to 
pledge  the  property;  and,  further,  that  he  had 
no  authority  to  accept  the  mon  sys,  and  place 
the  claims  thereupon  arising  in  the  second 
class  of  claims  secured,  without  the  consent 
of  the  persons  holding  the  claims  of  that  class. 
(Beatty  v.  Clark,  20  Gal.  11.) 

194.  Under  the  provision  in  the  Lick  trust 
deed  authorizing  the  trustees  "  to  expend  the 
sum  of  one  hundred  and  fifty  thousand  dol- 
lars in  the  erection  and  maintaining,  in  the 
city  of  San  Francisco  of  free  baths,"'  under 
the  direction  of  the  trustees,  compensation 
allowed  to  such  trustees  for  services  rendered 
in  the  matter  of  the  erection  and  maintaining 
of  the  free  baths  should  be  charged  to  the 
bath  trust  fund,  and  not  to  the  general  trust 
fund.    (Floyd  v.  Davis,  98  Cal.  691.) 

195.  In  an  action  by  a  divorced  wife,  against 
trustees  appointed  by  the  will  of  the  divorced 
husband,  to  recover  money  which  they  had 
received  as  the  proceeds  of  her  one-third  in- 
terest in  certain  hotel  property,  awarded  to 
her  bv  the  decree  of  divorce,  which  it  was 
agreed  and  decreed  that  the  husband  shoold 
be  entitled  to  manage,  but  which  was  not 
subject  to  his  testamentary  disposition,  nor 
disposed  of  by  his  will,  it  is  no  defense  to 
aucn  action  that  the  trustees  are  entitled  to 
keei>  the  money  as  compensation  for  their 
services,  as  trustees  under  the  will,  in  caring 
for  the  divorced  wife's  interest  in  the  prop- 
erty. (Berghanser  y.  Blanckenburg,  86  Cal. 
316.) 

196.  In  such  action,  where  it  appears,  from 
the  evidence,  that  the  trustees  thought  they 
had  a  claim  upon  the  wife's  interest  in  the 
property,  for  compensation  as  trustees  under 
the  will,  for  managing  the  entire  property, 
but  that  they  never  pretended  or  acted  under 


the  belief  that  they  had  any  agreement  with 
her  to  be  her  agents  for  the  management  of 
her  interest,  and  to  receive  any  compensation 
durectljr  from  her  therefor,  or'  that  they  had 
any  churn  against  her  for  services  rendered  at 
her  request  upon  a  quantum  meruit,  outside 
of  their  claim  as  trustees  under  the  will,  find- 
ings that  there  was  no  ^jeement  of  the  wife 
to  pay  them,  and  that  they  had  rendered  no 
services  for  her,  at  her  request  or  otherwise, 
will  be  sustained,  and  there  can  be  no  re- 
covery against  her  for  such  services.  (Berg- 
hanser V.  Blanckenburg,  86  Cal.  316.) 

197.  A  trustee,  upon  the  dose  of  his  tmst, 
is  entitled  to  a  reasonable  compensation  for 
his  services  in  performing  his  duties  under 
the  trust  deed,  to  be  fixed  by  the  court,  unless 
the  parties  can  agree  in  relation  thereto,  and 
is  entitle  to  be  reimbursed  for  all  expenses  in- 
curred by  him.  (More  v.  CaUdns,  96  CaL  435. ) 

One  holding  stock  in  trust,  liability  of  for 
debts.    See  CJorporations,  246. 

Trustee's  failure  to  turn  over  property  <» 
order.    See  Contempt,  27,  28. 

P.  Action  fo  BataMah,  Enforet,  w  f9r  Brtuk 
of  Truot 

198.  Before  one  can  maintain  a  suit  to 
charge  another  as  trustee  of  the  legal,  he 
most  show  that  he  has  the  equitable,  title  to 
the  property.  (Hosmerv.  Duggan,56(Jal.257.) 
Cited  70  Cal.  646. 

199.  The  question  not  decided  whether  Oie 
probate  court  has  jurisdiction  to  enforce  a 
trust  created  by  an  intestate.  (Estate  oi 
Webb,  49  Cal.  641.) 

200.  An  assignee  of  a  cause  of  action  to 
establish  and  enforce  a  trust  is  the  real  party 
in  interest,  and  may  maintain  the  action  in 
his  own  name.  (O'CJonnor  v.  Irvine,  74  CaL 
485.) 

201.  An  action  is  properly  brought  in  the 
names  of  the  beneficiaries  of  the  trust.  (Bet- 
tis  V.  Townsend,  61  Cal.  333.) 

Cited  70  Cal.  97. 

202.  Heirs  at  law  are  the  proper  parties  to 
bring  suit  to  enforce  a  trust  and  compel  a  con- 
veyance of  the  legal  title.  (Janes  y.  Throck- 
morton, 57  Cal.  388,  387.) 

203.  Where  an  attorney  purchases  the  prop- 
erty of  an  insolvent  at  the  assignee's  sale,  for 
the  benefit  of  the  creditora,  in  an  action  to 
enforce  the  trust,  the  insolvent,  his  creditors 
and  their  successors  in  interest,  are  proper 
parties  plaintiff ;  and  the  trustee,  and  subse- 
quent purchasers  and  encumbrancers  under 
him  are  proper  parties  defendant.  (Broder 
V.  Conklin,  77  Cal.  330.) 

204.  In  an  action  by  one  of  several  oestois 
que  trust  to  declare  and  enforce  an  implied 
trust  in  relation  to  land  all  the  persons  who 
are  entitled  to,  or  claim  to  be  entitled  to^  a 

Sortion  of  the  trust  estate  are  proper  partiea 
efendant.    (Jenkhis  v.  Frink,  30  Oal.  686.) 
Cited  71  Oal.  187. 

205.  Where  the  complaint  charged  that  A 
was  indebted  to  plaintiff,  and  bad  conveyed 
bis  property  to  B,  to  be  disposed  of  few  hia 
benefit,  and  had  drawn  an  order  in  favor  of 
plaintiff,  on  B,  who  had  accepted  it,  and 
further  charged  that  B  had  subsiequently  re- 
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conveyed  a  jKJrtion  of  the  property  to  A, 
'without  consideration,  praying  that  B  be 
compelled  to  execute  the  trust  in  favor  of 
plaintiff,  held,  that  A  was  a  proper  and  nec- 
eeeary  party  to  the  action.  (Lucas  v.  Payne, 
7  C5al.  92.) 

206.  By  the  acceptance  of  the  cider  they  be- 
came liable  to  the  plaintiffs  as  trustees,  which 
liability  they  could  not  escape  by  a  subsequent 
fraudulent  transfer  of  the  trust  property. 
(Lucas  V.  Payne,  7  Cal.  92.) 

207.  Where  one  of  the  parties  to  the  trust 
deed,  who  was  made  a  party  defendant  in  an 
action  to  appoint  a  new  trustee  and  to  enforce 
the  trust,  transferred  all  his  interest  in  the 
land  to  a  third  person  after  the  execution  of 
tlie  deed,  and  after  the  complaint  was  filed,  he 
cannot  complain  that  the  third  person  was  not 
made  a  party  to  the  action,  if  he  did  not  ask 
to  have  nim  joined  as  a  party.  (Smith  t. 
Davis,  90  Cal.  26.) 

208.  In  an  action  to  establish  and  enforce  a 
trust  in  certain  shares  of  corporate  stock,  when 
the  evidence  shows  that  a  third  person  has  an 
interest  with  the  plaintiff  as  a  cestui  que  trust 
in  the  subject  matter  of  the  action,  the.  court 
should  order  him  to  be  made  a  party,  al- 
though the  defnndant  has  omitted  to  raise  any 
objection  of  defect  of  parties,  either  by  de- 
murrer or  answer ;  and  ttie  failure  of  the  court 
so  to  do  is  fatal  to  the  judgment.  (O'Connor 
V.  Irvine,  74  Cal.  436.) 

Cited  87  Cal.  286. 

Parties  in  action  to  compel  reconveyance. 
Bee  poet,  250. 

209.  A  trust  agreement  cannot  be  enfra-oed 
in  an  action  to  rescind  a  conveyance,  where 
the  pleading  does  not  justify  such  relief. 
(Schultz  V.  McLean,  93  Cal.  32».) 

210.  The  action  was  brought  to  establish  a 
trust,  and  compel  a  conveyance  of  the  trust 
property.  The  court  below  sustained  a  de- 
murrer to  the  complaint.  Held,  that  no  trust 
was  shown  by  the  complaint,  and  that  the 
demurrer  was  properly  sustained.  (Mound 
Oity  etc.  Assn.  v.  Stauson,  66  Cal.  426.) 

211.  Where  a  bill  alleges  a  parol  trust,  it 
seems  that  it  must  be  denied  *  and  a  general 
demurrer  will  not  lie.  (Feralta  v.  Castro,  6 
CaLS64.) 

212.  In  an  action  to  have  a  party  declared  a 
trustee,  and  to  compel  him,  as  such,  to  con- 
vey land  alleged  to  have  been  acquired  by 
him  from  a  third  party  as  trustee  of  the  party 
complaining,  testimony  on  behalf  of  the  latter 
party  as  to  whether  he  knew  that  the  other 
was  about  to  make  the  purchase  is  irrelevant. 
(Branson  v.  Caruthers,  40  Cal.  374.) 

213.  If  plaintiff  allege  an  express  trust,  it  is 
incumbent  upon  him  to  prove  it  as  alleged. 
(Gunter  v.  Janes,  9  Cal.  643.) 

214.  When,  in  an  action  to  enforce  a  trust, 
there  is  an  entire  absence  of  any  evidence  to 
show  an  express  or  resulting  trust,  and  only 
evidence  of  circumstances  tending  to  show  a 
verbal  agreement  to  hold  the  property  in  trust, 
a  nonsuit  should  be  granted,  and  although  the 
evidence  of  the  defendant  to  explain  those 
circumstances  is  not  satisfactory,  a  finding  of 
a  trust  from  such  evidence  cannot  be  sus- 
tained. (Hasshagenv.  HHS8hagen,80Cal.614.) 


216.  In  case  the  execution  of  a  valid  con- 
veyance cannot  be  decreed,  the  beneficiariea 
of  the  trust  are  entitled  to  recover  its  value 
from  those  by  whose  wrongful  acts  it  was  lost. 
(Price  V.  Reeves,  38  Cal.  467.) 

216.  In  such  case  the  value  of  the  property 
at  the  time  of  the  commencement  of  the  suit 
is  the  measure  of  damages.  (Price  y.  Reeves, 
38  Cal.  467.) 

217.  A  decree  establishing  a  trust  in  favor 
of  the  cestui  que,  and  making  allowances  to 
the  trustee  for  moneys  by  him  advanced  in 
and  about  the  trust  estate,  and  directing  the 
trustee  to  execute  a  conveyance  of  the  trust 
estate  to  the  cestui  que  before  payment  of 
the  moneys  advanced  by  the  taiistee,  is  er- 
roneous. The  payment  of  the  money  should 
be  made  a  condition  precedent  to  the  convey- 
ance.   (Robles  V.  Clarke,  26  Cal.  817.) 

218.  An  action  of  ejectment  by  a  cestui  que 
trust  against  the  trustee  to  recover  possession 
of  the  trust  estate  is  not  a  bar  to  a  subse- 
quent action  against  him  to  establish  the 
trust.    (O'Connor  v.  Irvme,  74  Cal.  436.) 

Action  against  trustees  for  moneys  received 
under  trust,  defense  that  trustees  entitled  to 
money  as  compensation.    See  ante,  196,  196. 

Action  against  executor  to  enforce  trust. 
See  post,  VIII. 

Enforcement  of  trust  against  third  person. 
See  post,  VIII. 

Action  to  declare  trust.    See  post,  260. 

Action  to  charge  grantees  as  trustees.  See 
Fraud,  82. 

Complaint  by  administrator  to  establish 
trust,  when  insufficient.  See  Executon  and 
Administrators,  292. 

Consolidating  action  for  partition  and  ac- 
tion to  enforce  trust.    See  Consolidation,  2. 

Action  by  beneficiary  to  enforce  trust,  parol 
evidence  to  contradict  deed.  See  Evidence, 
366. 

Right  of  administrator  to  sue  to  enforce. 
See  Executors  and  Administrators,  272. 

Bill  to  enforce,  when  not  multifarious.  Sea 
Equity,  80. 

Actions  to  enforce  trust  and  lien,  joinder  of. 
See  Joinder  and  Severance  of  Actions,  I,  2,  c. 

Jurisdiction  over  action  to  enforce  trust. 
See  Executors  and  Administrators,  316. 

Jurisdiction  over  property  held  in  trust  for 
debt.    See  Equity,  88. 

Venue  of  action  for  settlement  of  trust. 
See  Venue,  I,  3,  h. 

Judgment  reforming  trust  agreement,  rela- 
tion of.    See  Reformation  of  (Contracts,  42. 

Breach  of  trust  by  guardian.  See  Guardian 
and  Ward,  V,  7. 

Action  to  enforce  resulting  trust  against 
executor,  beneficiary  may  testify.  See  Wit- 
nesses, 60. 

Action  is  for  conversion  and  not  for  enforce- 
ment of  trust,  when.    See  Trover,  17. 

Equity  controls,  legal  title  for  benefit  of 
beneficiary,  when.  See  Mines  and  Mining,  183. 

(Sold  coin  judgment  in  action  by  benefici- 
aries.   See  Judgments,  60. 

Findinss  of  disavowal  of  trust  interest.  See 
Statute  of  Limitations,  173. 

Trustee's  right  of  appeal.   See  Appeals,  392. 

Appealability  of  orders  relating  to  trustees. 
See  Appeals,  II,  9. 
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Judgment  enforcing  a  trust,  effect  of  pend- 
ing appeal.    See  Appeals,  1669. 

Certiorari  to  review  orders  relating  to  tnu- 
tees.    See  Certiorari,  III,  2,  L 

to.  Kemorol  and  Subatitutioit  of  Truatata;  Ap- 
pointment of  Now  TnittMt. 

219.  A  superior  court  has  iurisdiction  of  an 
action  to  remove  a  trustee,  although  the  trust 
property  consists  of  real  estate  in  another 
county.  (More  v.  Superior  Court,  64  Cal.  345.) 

220.  If  a  trustee  is  an  improper  person  to 
receive  money  and  execute  a  trust,  equity  will 
remove  him  and  appoint  another.  (Silvey  v. 
Hodgdon,  62  Cal.  363.) 

221.  If  the  trustee  has  been  anfaithfol,  the 
court  may  compel  restitution,  and  restrain 
him  by  injunction,  and  remove  him  from  his 
tmst,  u  necessary,  and  also  enjoin  his  con- 
federates from  further  participation  in  acts 
infringing  tb.9  plaintiff's  right.  ( Wickersham 
▼.  Crittenden,  93  Cal.  17.) 

222.  A  court  of  equity  will  substitute  new 
trustees  to  manage  the  trust  property  when 
its  safety  or  proper  administration  so  requires, 
but  will  not  do  so  if  no  good  result  is  to  be 
accomplished  thereby.  tSchlessinger  v.  Mal- 
lard, 70  Cal.  826.) 

22i.  The  complaint,  after  setting  np  the 
trust,  and  all  uie  facts  connected  with  it, 
alleged  that  the  defendant  had  violated  and 
repudiated  it,  had  used  the  trust  property  for 
his  own  benefit,  and  that  he  was  an  unfit 
person  to  be  trustee.  The  court  found  these 
allegations  to  be  true,  but,  instead  of  substi- 
tuting a  new  trustee,  it  decreed  that  the  defend- 
ant should  convey  the  land  to  the  plaintiffs, 
and  provided  that  they  should  hold  the  lot  in 
which  the  bodies  were  buried,  subject  to  the 
public  easement  as  a  place  of  burial,  until  the 
Dodies  were  removed  by  proper  authority. 
Held,  that  the  decree  was  proper.  (Schless- 
inger  v.  Mallard,  70  Cal.  326.) 

Appointment  of  new  trustee  where  trustee 
incompetent.    See  ante,  18. 

Action  to  appoint  new  trustee,  parties  in. 
See  ante,  207. 

224.  Where  a  testator  provided  in  his  will 
that  his  wife  should  manage  his  estate  as 
trustee,  and  that  in  case  of  her  death  before 
certain  grandchildren,  named  as  trustees, 
should  become  of  age,  the  mana^ment  of  the 
property  should  devolve  upon  his  son,  named 
in  the  will,  and  the  widow  voluntarily  re- 
nounces her  trust,  and  consented  to  the  sub- 
stitution of  the  son  as  trustee,  the  order  of 
substitution  is  not  void  for  want  of  notice  to 
the  minor  trustees,  who  were  not  beneficiaries 
under  the  will,  or  interested  in  the  manage- 
ment of  the  property  during  the  life  of  the 
widow.  (Moorev.8uperiorCourt,86Cal.495.) 

226.  Where  a  trust  deed  respecting  land  in 
another  state,  made  and  executed  in  lliis 
state,  provides  that  if  the  trustee  named 
therein  should  fail  or  refuse  to  accept  the 
trust  a  new  trustee  may  be  appointed  bv  a 
court  of  competent  jurisdiction,  a  court  of  this 
state  which  acquires  jurisdiction  of  the  parties 
may  appoint  a  new  trustee  to  carry  out  the 
trust,  wnere  the  trustee  named  in  the  deed 
refuses  to  act.    (Smith  v.  Davis,  90  Cal.  26.) 


226.  An  order  substitnting  a  tmstee  of  an 
estate  is  a  final  order  as  between  the  old  and 
new  trustees,  and  the  court  has  no  jurisdiction 
after  the  expiration  of  six  monttiis  to  vacate 
the  order  miade,  on  a  mere  motion  for  that 
purpose,  the  order  not  being  void  on  its  faoe, 
and  an  order  vacating  such  final  order  after 
the  expiration  of  such  period  is  void  and  wiU 
be  annulled  on  certiorari.  (Moore  T.  Supericv 
Court,  86  Cal.  495.) 

227.  A  complaint  in  an  action  to  quiet  title, 
brought  by  trustees  holding  under  a  will,  is 
not  subject  to  general  de  m  urrer,  on  the  ground 
that  the  complaint  shows  that  one  of  the 
plainti%  was  appointed  as  a  trustee  by  four 
of  the  remaining  trustees,  without  an  order  of 
court,  after  one  of  six  trustees  named  in.  the 
will  had  died,  and  another  had  been  removed 
by  the  superior  court  as  incompetent,  it  ap- 
pearing tlwt  the  will  expressly  provided  that 
when  the  number  of  trustees  was  reduced  to 
four,  the  remaining  four  should  appoint  a 
fifth  trustee.    (Irvine  v.  Davy,  88  Cat.  495.) 

228.  Where  a  deed  of  trust,  given  to  secure 
the  indebtedness  of  the  trustor  to  a  beneficiarr 
named  therein,  provides  tliat  the  trustee  BhaU 
sell  the  land  in  a  si>ecifi«d  manner,  upon  non- 
payment of  the  money  secured  by  the  deed, 
and  also  provides  for  a  successor  in  case  of 
the  death,  resignation,  or  removal  of  the 
trustee,  though  not  specifying  the  manner  in 
which  he  should  be  appointed,  a  trustee  ap- 
pointed by  the  superior  court  upon  petition 
of  the  beneficiary,  without  notice  to  the 
trustor  or  his  grantees,  as  successor  of  the 
deceased  trustee  named  in  the  deed,  mar 
make  a  valid  sale  and  conveyance  of  the  land 
in  accordance  with  the  terms  of  the  deed  of 
trust.    (Dyer  v.  Leach,  91  Cal.  191.) 

229.  The  order  of  court  appointing  the 
trustee,  unless  absolutely  void,  cannot  be  col- 
laterally attacked,  and  such  order  is  not  ren- 
dered void  by  the  absence  of  notice  to  the 
trustor,  it  being  discretionary  with  the  court 
what,  if  any,  notice  should  be  given.  (Dyer 
T.  Leach,  91  Cal.  101.) 

230.  The  theory  of  the  law  is,  that  upon 
the  death  of  the  tmstee  the  trust  vests  in  the 
court,  and,  in  the  absence  of  statutory  pro- 
vision, notice  is  not  necessary  to  confer  juris- 
diction.   (Dyer  v.  Licach,  91  Cal.  191.) 

231.  The  jurisdiction  of  the  superior  court 
to  appoint  a  trustee  whenever  there  is  a 
vacancy  and  the  declaration  of  tmst  does  not 
provide  a  practicable  method  for  the  appoint- 
ment of  a  successor  is  a  quasi  jurisdiction  in 
rem,  a  power  over  the  trust,  and  is  not  ac- 
quired oy  the  service  of  process  upon  any 
person  Interested  in  the  trust  fund  or  its  pres- 
ervation.   (Dyer  v.  Leach,  91  Cal.  191 . ) 

Order  vacating  substitution  of  trustee  not 
appealahle.    See  Appeals,  154. 

Substitution  of  new  tmstee,  where  original 
incompetent  to  act.    See  ante,  I,  S. 

yni.  Fellowlnr  Trvrt  Fnnd;  EnfereeHeat 
•r  Tnut  Against  Exeemter  er 
TUrd  Person. 

2S2.  If  a  trust  fund  in  the  mntationa  ot 
business  has  become  so  mingled  with  and  ab- 
sorbed into  the  property  belonging  to  tba 
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trustee  as  to  be  no  longer  capable  of  being 
traced  or  identified,  the  only  remedy  of  the 
cestui  que  trust  upon  the  death  of  the  trustee 
1b  that  of  a  creditor,  and  if  he  faila  to  present 
bis  claim  as  reciuired  by  probate  law,  he  must 
fail  in  his  action ;  but  u  the  trust  property 
can  still  be  earmarked,  traced,  and  identified, 
the  cestui  que  trust  may  maintain  an  action 
against  the  administrator  to  enforce  the  trust, 
without  presenting  any  claim  against  the  es- 
tate of  the  trustee,  since  the  cestui  que  trust 
in  vaah  case  seeks  his  own  property  only,  and 
not  to  enforce  a  claim  against  the  estate  and 

Sioperty  of  the  decedent.    (Roach  T.CaraSa, 
i  CaL  486.) 

238.  Before  a  cestui  que  trust  can  claim 
specific  real  or  personal  property  in  the  en- 
forcement of  the  trust,  he  must  show  that  it 
is  U>e  identical  trust  property,  or  that  it  is 
the  fruit  or  product  thereof  in  a  new  form. 
(Lathrop  t.  Bampton,  31  Gal.  17.) 

234.  When  a  cestui  que  trust  can  identify  the 
trust  fund,  either  in^its  original  or  in  a  substi- 
tuted form,  he  may  elect  to  hold  the  original 
or  substituted  property,  or  may  hold  the  trus- 
tee personally  liable ;  but,  if  he  cannot  iden- 
tify the  property,  he  must  rely  on  the  personal 
liability  of  the  trustee.  (Lathrop  t.  Hamp- 
ton, 31  Cal.  17.) 
Cited  2  Wash.  637. 

Purchaser  of  wife's  property  from  husband 
takes  subject  to  trust.  See  Husband  and 
Wife,  II,  4,  e. 

Notice  01  implied  trust  what  is  not.  See 
Vendor  and  Vendee,  XI,  3. 

Action  to  subject  trust  property  to  admin* 
istration.  See  Estates  of  Deceased  Persons, 
16. 

Estoppel  to  pursue  trust  fund  from  election 
of  remedy  at  law.    See  Election. 

236.  If  an  action  to  enforce  a  trust  could 
not  have  been  maintained  against  a  testator, 
it  cannot  be  maintained  against  his  executor. 
(Lathrop  v.  Hampton,  31  Cal.  17.) 
Cited  67  Cal.  461;  72  Cal.  18,  20;  86  Cal.  444; 

1 N.  Dak.  82. 

230.  A  trust  assumed  by  a  testator  will  not 
be  enforced  against  his  executor  when  the 
identity  of  the  trust  fund  is  entirely  lost,  and 
it  is  neither  shown  to  be  in  the  hands  of  the 
executor  in  its  primary  condition,  nor  tliat  it 
was  converted  by  his  testator  into  the  prop- 
erty or  any  part  of  it  in  the  executor's  posses- 
■ion.    (Lathrop  t.  Hampton,  31  CaL  17.) 

287.  Where  the  owner  of  a  note  assigns  it 
in  trust  such  trust  devolves  upon  the  admin- 
istrator of  the  trustee,  and  may  be  enforced 
directly  against  him  by  the  assignor's  attor- 
ney as  an  equitable  cause  of  action.  (Tyler 
v.Mayre,  95  Cal.  160.) 

288.  If  the  executor  has  oome  into  the  pos- 
session of  the  trust  fund  or  its  substitute,  so 
that  the  same  can  be  identified,  he  can  be 
held  to  account  and  charged  as  a  trustee 
upon  the  same  terms  as  his  testator  held  the 
tnist,  and  the  relationship  of  trustee  and 
cestui  que  trust  will  be  added  to  that  of  exec- 
utor. (Lathrop  v.  Hampton,  31  CaL  17.) 
CHted65Gal.235. 

289.  The  defendant  bad  iMSsession  of  a 
promissory  note  to  which  the  plaintiff  was 


entitled  under  an  agreement  between  him 
and  one  Isaac  Friedlander,  deceased,  and  the 
action  was  brouzht  to  compel  an  assignment 
and  delivery  of  the  note  to  the  plaintin.  The 
note  was  payable  to  Isaac  Friedlander,  who 
held  it  at  the  time  of  bis  death,  and  the  de- 
fendant obtained  possession  of  it  as  executrix 
of  the  estate.  After  the  commencement  of 
the  action  the  defendant  collected  the  note  by 
offsetting  in  part  a  claim  which  the  maker 
had  against  the  estate,  and  receiving  the  bal- 
ance in  money,  and  thereupon  surrendered 
the  note  to  the  maker.  A  supplemental  com- 
plaint was  filed  stating  the  fact  of  the  collec- 
tion, and  demanding  a  judzment  against  the 
defendant  for  the  amount  of  the  note.  Held, 
that  the  plaintiff  was  entitled  to  recover,  that 
the  defendant  was  a  trustee  for  his  benefit, 
and  that  her  duty  was  to  deliver  the  note  to 
him;  that  its  collection  and  surrender  consti- 
tuted a  breach  of  trust,  and  that  she  was  per- 
sonally liable  for  the  amount.  (Sharpstein  t. 
Friedlander,  63  Cal.  79.) 

240.  A  party  seeking  to  enforce  ft  trust 
against  the  administrator  of  a  trustee  is  com- 
pelled, from  the  complex  nature  of  the  cause, 
to  ask  relief  in  a  court  of  equity.  (Gunter  v. 
Janes,  9  Cal.  643.) 

241.  A  court  of  equity  will  enforce  a  trust 
against  all  persons  who  with  notice  of  the 
trust  come  into  the  possession  of  the  trust  prop- 
erty, in  the  same  manner  and  with  like  effect 
as  against  the  original  trustee.  (Lathrop  T. 
Hampton,  31  Cal.  17.) 

Cited  84  Cal.  297. 

242.  A  judgment  creditor  of  the  husband, 
who  purchases  property  standing  in  the  hus- 
band s  name  at  a  sale  under  execution  upon 
his  judgment,  although  he  pays  no  money 
therefor,  bat  credits  the  amount  of  his  bid  on 
his  judgment,  stands  in  the  same  position  as 
a  third  party  making  a  purchase  under  the 
execution  and  paying  a  money  consideration 
therefor,  and  is  protected  against  a  latent 
equity  arising  from  a  resalting  trust  in  favor 
ot  the  wife,  of  which  the  Judgment  creditor 
had  no  notice.  (Riley  v.  Martinelli,  97  <Jal. 
676.) 

243.  In  an  action  by  the  wife  to  enforce  the 
resulting  trust  in  her  favor,  and  obtain  a  de- 
cree against  the  judgment  creditor  that  she  is 
the  owner  of  the  property  sold,  and  to  have 
the  sale  declared  void,  evidence  of  declara- 
tions made  by  the  wife  to  a  third  party,  in 
reference  to  her  ownership  of  the  property,  is 
inadmissible,  unless  it  is  proposed  to  bring 
the  knowledge  of  such  declarations  home  to 
the  defendant.  (Riley  y.  Martinelli,  97  Cal. 
676.) 

244.  E.  acquired  the  leeal  title  to  land  un- 
der such  a  state  of  facts  as  made  his  purchase 
fraudulent,  and  made  him  the  trustee  of  S.  U. 
bought  from  K.  S.  commenced  an  action 
against  U.  to  have  him  declared  his  trustee 
and  to  compel  him  to  convey  the  land.  In  bis 
complaint  ne  averred  the  facts  showing  K's 
fraud,  and  which,  in  law,  made  him  the  plain- 
tiff's  trustee.  S.,m  his  answer,  admitted  these 
facts  and  his  knowledge  of  them,  but  denied 
that  he  became  the  trustee  of  S..  or  that  there 
was  anv  thing  unfair  or  fraudulent  in  the 
facts  alleged.    Held,  that   the  answer  ad- 


Digitized  by 


Google 


2896 


TRUSTS  AND  TRUSTEES,  VIII,  IX. 


mitted  the  truat.  (Scott  ▼.  Umbarger,  41 
Oal.  410.) 

PoTchaser  from  trustee,  whether  takes  sub- 
ject to  troBt.    See  ante,  VII,  6. 

Suit  in  equity  to  enforce  parol  trust  against 
decedent.  See  Estates  of  Deceased  Persons, 
223,224. 

Administrator  of  tax-collector  may  be 
treated  as  trustee.  See  Executors  and  Ad- 
ministrators, 329. 

IX.  BeTOMtlon  and  Termlnatton  of  Tnut} 
CoDTeyanee  to  Beneflelary;  Booon- 
reyaaoe  to  Traitor. 

245.  A  declaration  of  trast  in  a  will  as  to 
property  conveyed  to  a  trustee  by  an  absolute 
conveyance  in  trust,  which  is  no  part  of  the 
will,  is  not  revoked  by  the  revocation  of  the 
will,  where  the  property  conveyed  is  expressly 
excepted  from  the  estate  disposed  of  by  the 
will,  and  the  declaration  of  trust  contained 
in  the  will  is  referred  to  in  the  deed  of  trust 
for  the  purpose  of  showing  the  nature  of  the 
trust.    (Kopp  V.  Gunther,  96  Cal.  63.) 

246.  Act  of  either  trustee  or  cestui  que  trust, 
without  consent  of  the  other,  should  not  be 
permitted  to  change  the  relation  or  capacity 
of  the  parties.    (Gunter  v.  Janes,  9  Oal.  643.) 

247.  Express  trust  in  land  created  for  the 
purpose  of  paying  the  debts  of  the  grantor 
could  not  be  revoked  without  the  consent  of 
all  the  creditors  for  whose  benefit  it  was 
created ;  nor  could  it  be  extinguished  without 
the  consent  of  the  beneficiaries,  except  by  the 
entire  fulfillment  of  its  object,  or  bv  such 
object  becoming  impossible  or  unlawfuL 
(Scrivner  v.  DieU,  84  Cal.  295.) 

248.  After  a  trust  has  been  created  and  ac- 
cepted, the  trustor  has  no  power  to  revoke  it 
without  the  consent  of  the  beneficiaries,  un- 
less such  power  was  reserved  in  the  declara- 
tion of  the  trust.  (Uellman  v.  McWdliams, 
70  CaL  449.) 

249.  A  voluntary  deed  of  tmst  passing  a 
present  interest  in  fee  to  the  trustee,  with 
full  power  to  control,  encumber,  and  sell  the 
property,  without  reserving  a  power  of  revoca- 
tion, is  irrevocable,  and  a  want  of  consid- 
eration therefor  is  immaterial.  (Kopp  t. 
Gunther,  95  Oal.  63.) 

260.  A  complaint  in  an  action  brought  to 
have  it  decreed  that  a  conveyance  of  lands  by 
the  plaintiS  to  the  defendant  created  a  mere 
naked  legal  trust,  and  to  compel  the  defend- 
ant to  convey  the  lands  to  the  plaintiff,  alleg- 
ing that  the  property  was  conveyed  in  trust, 
and  that  at  the  same  time  the  defendant  exe- 
cuted a  written  instrument,  which,  after  re- 
citing that  the  property  was  conveyeid  in  trust, 
contains  an  acceptance  of  the  trust  and  an 
agreement  to  carry  out  the  same  according  to 
a  declaration  of  trust  set  forth  in  plaintiff's 
will,  executed  contemporaneously  therewith, 
and  which  further  alleges  that  tne  deed  was 
executed  solely  for  the  purpose  of  securing 
the  defendant  for  small  amounts  of  money  to 
be  loaned  to  the  plaintifi  by  the  defendant, 
and  as  a  part  of  his  last  will,  and  further 
avers  that  the  plaintiff  has  revoked  his  will 
and  the  naked  trust,  if  any,  created  by  the 
conveyance,  and  has  offered  to  repay  the  sums 


advanced  by  defendant,  but  which  arsn 
neither  undue  influence,  fraud,  or  any  otiier 
of  the  ordinary  grounds  for  avoiding  con- 
veyances, states  no  cause  of  action.  (Kopp 
▼•  Gunther,  95  Oal.  63.) 

251.  A  mere  mistake  of  law  on  the  part  ol 
the  grantor  of  a  deed  of  trust  as  to  the  nature 
and  efiect  of  the  instrument,  supposing  it  to 
be  a  mere  testamentarv  disposition  of  his 
property  remaining  within  his  control,  is  not 
^und  for  relief  in  equity,  especially  where 
It  appears  that  he  intended  to  put  the  prop- 
erty beyond  the  reach  of  an  unfavorable  judg- 
ment.   (Kopp  y.  Gunther,  96  Oal.  63.) 

262.  The  author  of  an  express  trust,  which 
does  not  provide  to  whom  tne  trust  property 
shall  belong  upon  a  failure  or  terminatioa 
thereof,  may  convey  the  property  subject  to 
the  trust ;  and  the  grantee  will  acquire  all  the 
rights  in  and  to  the  property  that  the  trustor 
had.    (Scblessinger  v.  Mallard,  70  Oal.  326.) 

Conveyance  by  trustee  to  beneficiary  in  case 
of  resulting  trust.    See  ante.  VI,  3. 

263.  Where  one  baa  received  property  or 
money  in  trust,  to  hold  for  the  security  of 
sureties  on  a  reccqgnizance,  a  release  by  the 
sureties  of  all  claim  on  the  property  and  a 
demand  on  the  bailee  terminates  the  tmst, 
and  it  then  becomes  his  duty  to  return  tlM 
property  to  the  bailor.  (Skidmore  v.  Taylw. 
29  ()al.  619.) 

264.  When  it  was  provided,  in  a  conveyance 
of  real  estate  to  certain  parties  in  trust  for  a 
specified  purpose,  that,  if  the  trustees  should 
declare  by  resolution  that  the  objects  of  the 
tmst  were  found  to  be  impracticable,  the 
estate  thereby  conveyed  should  be  deter- 
mined and  the  land  revert  to  the  grantor,  it 
was  held  that  on  the  happening  of  that  event 
the  trust  deed  became  void,  and  the  right  of 
the  grantor  became  absolute.  (Hawee  v.  La- 
throp,  38  Oal.  493.) 

Trustee  cannot  change  bis  character  aa 
tmstee  by  mingling  funds.    See  ante,  VII,  6. 

266.  When  an  express  trust  has  been  cre- 
ated bv  a  conveyance  of  land  to  the  defendant 
to  be  neld  in  trust  for  the  plaintiff  for  five 
years,  and  to  be  reconveyed  to  the  plaintifi  at 
the  end  of  said  term,  the  mere  possessioD  of 
the  plaintiff  at  the  expiration  of  the  five  years, 
without  a  reconveyance,  will  not  justify  a 
finding  that  the  legal  title  is  in  hot,  (Huri* 
gan  V.  Mowry,  84  Oal.  466.) 

Termination  of  trusts.  See  Tmst  Deeds,  IV. 

Power  to  revoke  trust.    See  Bailments,  14. 

For  cemetery  purposes,  termination  of.  See 
Cemeteries. 

Conveyance  to  trustee  to  secure  debt,  ^feet 
of  barring  of  debt  by  statute.  See  Statute  of 
Limitations,  376. 

256.  Trustees  of  an  nndivided  interest  in 
land  cannot  convey  the  property  in  severalty 
to  the  beneficiary,  before  partition  made. 
(Hill  V.  Den,  54  Cal.  6,  23.) 

257.  If  owner  who  is  indebted  to  another 
make  a  conveyance  to  a  third  person  to  secure 
the  debt,  in  such  case,  if  the  debt  is  satisfied 
before  a  sale  and  conveyance  made  by  the 
trustee  in  pursuance  of  the  terms  of  the  trust, 
equity  will  compel  the  trustee  to  make  a  con- 
veyance to  the  cestui  que  trust  or  his  assigns. 


Digitized  by 


Google 


TRUSTS  AND  TRUSTEES,  IX— TURNPIKE  COMPANIES,  I. 


iipon  the  payment  of  the  amount  due  the 
trustee  for  his  services  and  expenses.  (Tyler 
V.  Granger,  48  Cal.  259,) 

Commissioner's  deed  to  benefidary  has  no 
priority  over  prior  unrecorded  deed.  See 
Begistration,  79. 

258.  The  court  found  that  the  trust  deed 
"was  surrendered  with  the  intention  and 
agreement  that  the  trust  therein  pro- 
vided for  should  cease,  and  the  property 
be  owned  by  Soto  as  if  the  deed  had  never 
been'  made ;  that  the  beneficiary,  with  full 
knowledge  of  the  facts,  acquiesced  therein; 
and  that  it  was  intended  that  a  proper  deed 
should  be  executed  reconveying  the  property 
to  Soto  and  terminating  the  trust,  but  on  ac- 
count of  neglect  the  dera  was  never  executed. 
The  evidence  showed  that  upon  the  redelivery 
of  the  trust  deed,  it  was  for  some  time  in  the 
jKisse^sion  of  the  beneficiary,  who  was  the 
wife  of  Soto;  that  during  his  lifetime  he  man- 
aged and  possessed  the  property  as  his  own ; 
that  at  his  death  he  devised  only  a  portion  of 
it  to  her,  and  the  residue  to  his  children ;  that 
she  was  appointed  and  acted  as  the  executrix 
of  bis  will,  deflcrioed  the  property  as  belong- 
ine  to  his  separate  estate,  submitted  to  a  di- 
vision of  it  as  in  the  will  provided,  sold  her 
interest  in  it  as  devised  to  her,  and  never  as- 
serted any  claim  under  the  trust  deed  until 
after  twenty-four  years.  Held,  that  the  find- 
ing was  within  the  issues  and  sustained  by 
the  evidence.  (Burroughs  t.  De  Oouts,  70 
Cal.  361.) 

259.  The  action  was  brought  to  compel  a  re- 
conveyance of  trust  property,  and  to  obtain 
possession  thereof,  and  for  an  account  of  the 
rents  and  profits,  and  an  injunction  restrain- 
ing the  defendants  from  asserting  any  claim 
to'  the  property.  The  defendant  Lynch  was 
the  trustee,  and  the  complaint  alleged  that 
the  defendants  Lincoln,  Sherbum,  and  Cas- 
selman  were  in  possession  of  portions  of  the 
trust  property  without  title,  and  merely  as 
tenants  at  will  of  the  trustee,  the  property 
beine  real  estate.  The  complaint  further  al- 
leged that  Sherbum  joined  m  the  execution 
of  the  trust  deed,  and  that  Lincoln  and  Oas- 
selman  had  acquired  the  interest  of  others 
who  also  joined  in  its  execution,  but  there  was 
no  allegation  that  they  asserted  anv  claim  to 
the  property  by  reason  of  such  joinder.  Held, 
that  a  demurrer  to  the  complaint  for  want  of 
such  an  alle«ition  was  properly  rastained. 
(Reynolds  v.  Lynch,  64  Gal.  442.) 
Dbtinguished  71  Cal.  187. 

Resulting  trust,  extinguishment  of  by  con- 
veyance to  beneficiary.    See  ante.  VI,  3. 

Reconveyance  of  property.  See  Trust  Deeds, 
IV. 

TUGS. 
Bee  Towage. 

TULABE  GOUNTT. 

Fees  of  sheriff  of.    See  Sheriffs,  193. 
Trespass  by  animals  in.    See  Animals,  13. 
Powers  of  water  commissioners  of.    See 
Watercourses,  62. 

TUITHELING. 

See  Mines  and  Mining,  XI,  7. 
Enjoining.    See  Injunctions,  141, 142, 199. 
Cai.  Diovr.  Vol.  m.— 183 


TUOLUMirE  COUMT. 

Sheriff  is  ex  ofiicio  tax-collector.    Ses  Tkxi^ 
tion,  873. 

TUKN0UT8. 

See  Railroads,  X,  4,  b. 

TURIfPIKE  C0MFA5IES. 
I.  Right  to  Cktnstmeti  Grant  oQ  Ae* 
eeptanee,  Nature  and  ExolulTe* 
ness  of. 
n.  Talidlty  of  Grant)   Use  of  PnbUe 

Highway  as  Toll-road. 
nL  Assumption  of  Bight  and  Validity  of 
Organisation}  Presumpttons  as  to| 
Inquiry  into;  Quo  Warranto. 
IT.  Whether   Corporattons;    Directors, 
Powers  and  Liabilities  of}   Con* 
traets  of  Hemben  or  Stoekhold* 
en. 
T.  Title  to  Road}  Bight  to  Hold  Bealtf . 
YI.  Bights  of  Traveler  Over  Boad. 
Vn.  Fixing  Bates  or  Number  of  Gatos} 

Exemptions}  Exoesslre  Charges. 

Tin.  Aetlons  by. 
IX.  Expiration  of  Franchise}  Toll>road 

as  Public  Boad  After. 
Sale  of  under  execution.    See  Executions, 
96;  Franchises,  20. 

Franchise,  assignability  of.  See  Fran- 
chises, 20. 

Sale  of  under  execution,  rights  of  purchas- 
ers.   See  Executions,  IX,  6,  d. 

Franchise  of  turnpike  company,  i>a88ing  of 
by  assignment  in  bankruptcy.  .  See  Bank- 
ruptcy and  Insolvency,  216. 

Purchase  of  unexpired  lease  of  Yosemite 
and  Wawona  road.  See  Constitutional  Law, 
410. 

Agreement  in  relation  to  obtaining  fran- 
chise constitutes  trust,  when.  See  Trusts  and 
Trustees,  24. 

Dedication  of  as  a  public  highway.  See 
Dedication,  48. 

I.  Bight  to  Construct}  Grant  of^  Accept- 
ance, Nature  and  Exeluslreness  of. 

1.  The  state  does  not  possess  the  exclusive 
authority  to  construct  a  road  over  the  public 
domain,  or  over  any  land  within  the  state ; 
but  any  person  who  can  procure  from  the 
landholder  a  right  of  way  may  construct  and 
maintain  a  road.  (Bartram  v.  Central  Turn- 
pike Co.,  Bartram  v.  Ogilby,  26  Cal.  288.) 

2.  Right  to  collect  tolls  is  franchise,  and 
cannot  be  exercised  except  it  be  granted  by 
the  legislature,  or  some  branch  of  the  govern- 
ment vested  by  the  legislature  with  the  power 
to  grant  the  franchise.  (Bartram  v.  Central 
Turnpike  Ck>.,  Bartram  v.  Ogilby,  25  Cal. 
283.) 

8.  Under  a  legislative  act  authorizing  the 
construction,  by  private  parties,  of  a  wagon 
road  between  two  counties,  to  constitute  an 
acceptance  of  the  franchise  granted,  it  is  nec- 
essary that  the  parties  should  indicate  such 
acceptance  by  the  building  of  Uie  road;  and 
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tlie  taking  poasesBioii  of  a  public  road  already 
constructed  by  the  county  authorities  between 
the  two  counties  is  not  an  acceptance  of  the 
grant.    (Welsh  t.  Plumas  County,  94  Cal. 

4.  Bight    to    collect    tolls    is    franchise. 
(Truckee  etc  Road  Co.  t.  Campbell,  44  Cal. 
89  ) 
Cited  100  Cal.  90. 

6.  Such  a  franchise  is  a  certain  privilege  of 
a  public  nature,  conferred  by  grant  from  the 
government  and  vested  in  individuals.  It  ia 
a  sovereign  prerogative  and  vests  in  an  in- 
dividual only  by  virtue  of  a  legislative  grant. 
(Truckee  etc  Road  Co.  t.  Campbell,  44  Cal. 
89.) 
Cited  61  Cal.  886;  100  Cal.  90. 

6.  Whether  granted  directlv  by  the  legis- 
lature or  by  a  subordinate  body  to  whom  the 
power  of  granting  it  ia  delegated  by  legisla- 
tive act  the  franchise  is  still  a  grant  emana- 
ting from  the  sovereign  autbori^  of  the  state. 
(Truckee  etc  Road  Co.  v.  Campbell,  44  OaL 
89.) 

7.  The  grant  of  a  franchise  to  collect  tolls 
on  a  particular  road  does  not,  by  implication, 
prohibit  the  construction  of  roaids  parallel  to 
the  one  vested  with  the  franchise.  (Bartram 
T.  Central  Turnpike  Co.,  Bartram  v.  Ogilby, 
26  Cal.  283.) 

8.'  Neither  the  Ctoneral  Incorporation  Act, 
nor  the  act  of  May  12,  185S,  concerning  plank 
roads  and  turnpikes,  gives  any  exclusive  priv- 
ileges to  the  corporation  first  established. 
Others  may  build  a  road  on  or  near  the  same 
line  of  travel.  (Indian  etc  Road  Co.  v.  Rob- 
inson, IS  Cal.  519.) 
Cited  21  Cal.  252;  28  OaL  423;  26  OaL  228;  8 

Or.  108,  287. 

9.  There  is  nothing  contained  in  the  act  of 
1857,  submitting  to  the  people  of  Sacramento 
and  £1  Dorado  counties  a  proposition  to  ap- 
propriate money  for  the  construction  of  a 
wagon  road  from  Sacramento  county,  through 
£1  Dorado  county,  to  Carson  Valley,  or  in  the 
acts  amendatory  thereof,  which  gives  to  the 
two  counties,  or  either  of  them,  the  exclu- 
sive right  to  construct  or  maintain  a  road 
along  tlie  intended  route ;  nor  does  the  act  of 
1862,  authorizing  the  board  of  supervisors  of 
£1  Dorado  county  to  lease  said  road,  grant  to 
£1  Dorado  county  or  the  lessee  such  exclusive 
right.  (Bartram  t.  Central  Turnpike  Co., 
Bartram  v.  Ogilby,  26  Cal.  283.) 

Validity  of  grant.    See  post,  U. 

Use  of  public  highway  as  toU-road.  See 
post,  II. 

Franchise,  exclusiveness  ot>  See  Fran- 
chises, 12,  IS. 

Special  privOeges  to  turnpike  corporation. 
Bee  Ck>n8titutionu  Law,  401. 

II.  Talldity  of  «r»nt;  Use  of  PnbUe  High- 
way as  ToU-road. 

10.  The  granting  of  a  franchise  for  a  toll- 
road  by  the  board  of  supervisors  of  a  county 
ia  a  legislative  act,  and  the  board,  in  granting 
it,  cannot  exceed  the  authority  vested  in 
them,  or  transcend  the  limits  of  the  procedure 
required  of  them.  (Blood  v.  Woods,  95  OaL  78.) 
Cited  99  Cal.  213;  100  Cal.  90. 


11.  A  grant  of  a  turnpike  franchise  by  a 
board  of  supervisors,  made  under  authority 
granted  by  the  legislature,  has  the  same 
standing  in  respect  to  its  validity,  the  pre- 
sumptions in  its  favor,  and  the  mode  in  which 
it  may  be  attacked,  as  a  grant  of  any  other 
right,  privilege,  or  thing,  made  by  any  de- 
partment of  the  government  under  the  au- 
thority of  law.  (Truckee  etc  Co.  v.  (Campbell, 
44  Cal.  89.) 

Cited  62  Cal.  110;  100  C^L  90. 

12.  A  grant  of  a  turnpike  franchise  is  not 
liable  to  be  attacked  by  a  private  person,  or 
in  a  collateral  proceeding,  tor  mere  error  in 
the  exercise  of  the  authority  to  make  the 
grant.     (Truckee  etc  Co.  t.  Campbell,  44 

15.  The  granting  by  the  board  of  snper- 
visors  of  a  county  of  a  franchise  to  coUect 
tolls  does  not  preclude  inquiry  by  the  courts 
as  to  whether  the  road  was  a  toll-road  or  a 
free  public  highway,  and  their  conclusion 
upon  that  fact  may  be  questioned  collaterally. 
(Blood  V.  Woods,  95  Cal.  78.) 

ated  99  Cal.  218;  100  CaL  90. 

14.  The  board  of  supervisors  of  a  county 
has  no  authority  to  grant  a  franchise  to  col- 
lect tolls  upon  a  free  public  road.  (Blood  ▼. 
Woods,  96  Cal.  78.) 

16.  A  board  of  supervisors  of  a  county  have 
no  authority  to  convert  a  public  highway  into 
a  toll-road,  and  to  grant  to  an  individoal  the 
right  to  collect  tolls  of  persons  traveling  oo 
the  same.  (£1  Dorado  County  v.  Davi<uon, 
SO  Cal.  520.) 

Cited  95  CaU  86. 

16.  The  grant  by  a  board  of  sapervison  to 
an  individual  of  a  right  to  coUect  tolls  on  a 
public  road  is  a  grant  to  do  an  illegal  act. 
(£1  Dorado  County  v.  Davidson,  SO  CaL 
620.) 

17.  The  act  of  March  24, 1863,  entitled  "An 
act  to  allow  James  £.  Nuttman,  Marcus  Har- 
low, and  their  associates  or  assigns,  to  con^ 
struct  a  toll-road  in  the  county  of  San 
Mateo,"  does  not  confer  upon  said  Nuttman 
and  Harlow  and  their  associates  or  assigns 
the  right  to  appropriate  the  county  road  then 
in  use  in  San  Mateo  county  to  their  use  and 

Surposes  for  such  toU-road.     (Mahoney  v. 
futtman,  27  CaL  343.) 

18.  A  toll-gate  erected  on  a  public  highway 
which  belongs  to  the  state  or  people  is  a 
nuisance,  and  may  be  abated  as  such.    (£i 
Dorado  (jounty  v.  Davidson,  30  OaL  620.) 
Cited  95  Cal.  86. 

19.  The  ^nt  bv  the  board  of  Buperviaora 
to  an  individual  of  a  franchise  to  collect  tolls 
on  a  public  road  as  a  consideration  for  his 
promise  to  pay  rent  therefor,  is  an  unlawful 
consideration,  and  therefore  void.  (El  Dorado 
County  V.  Davidson,  SO  Cal.  520.) 

20.  An  action  cannot  be  maintained  on  a 
lease  to  collect  the  rent  which  an  individual 

gromises  to  pay  in  consideration  of  a  grant  to 
im  by  the  board  of  supervisors  of  a  fran- 
chise to  collect  tolls  on  a  public  highway. 
(El  Dorado  Ciounty  v.  Davidson,  80  CaL 
620.) 

Franchise  to  eioct,  power  to  grant.  8oa 
Franchises,  7. 
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m.  Asgwuptlon  of  Blg^ht  and  TalldUy  of 
OrininUatlon;  Presumptions  as  to} 
Inquiry  Into;  <{uo  Warranto. 

21.  An  individual  cannot  become  a  corpora- 
tion de  facto  by  assuming  the  name  of  a  toll- 
road  company,  where  there  are  no  directors 
or  officers,  and  no  acta  in  corporate  forms. 
(People  T.  Volcano  Cafion  etc.  Co.,  100  Oal. 
87.) 

22.  A  person  in  the  possession  of  a  road 
claimed  hy  him  to  be  a  toll-road,  authorized 
by  the  legislature  to  be  continued  for  twenty 
years,  who  has  collected  tolls  thereon  for  over 
twentv  years  since  the  passage  of  the  act,  and 
vrho  snows  no  other  franchise  therefor,  will 
be  presumed  to  have  claimed  the  right  to  tolls 
nnder  the  original  grant,  and  to  have  collected 
them  lawfully  during  the  existence  of  the 
franchise,  although  there  is  no  direct  evi- 
dence that  the  persons  named  in  the  act,  or 
ttieir  assigns,  constructed  the  road,  or  that 
he  was  an  assignee  of  such  i>er8ons,  or  col- 
lected tolls  nnder  that  franchise.  (Blood  v. 
Woods,  95  Cal.  78.) 

23.  The  question  as  to  whether  the  toll-road 
company  was  ever  legally  incorporated,  and 
as  to  whether  it  had  ever  been  or  was  the 
owner  and  entitled  to  the  possession  of  the 
toll-road,  of  which  it  had  possession  for  more 
than  fifteen  years,  cannot  De  inquired  into  by 
the  board  of  supervisors  on  an  application  to 
fix  its  rates  of  toll,  or  in  a  proceeding  by 
mandamus  to  compel  the  board  to  fix  rates. 
(Volcano  Oaflon  etc.  Co.  t.  Sapenrisors  of 
Placer  County,  88  Oal.  634.) 

24.  The  right  of  a  corporation  to  exercise 
its  franchise  cannot  be  determined  on  an  ap- 
plication to  the  supervisors  to  fix  the  rates  of 
toll.  (Weaverville  etc.  E.  Co.  v.  bupervisors, 
&lCal.  69.) 

Cited  100  CaL  89. 

25.  In  an  action  in  the  nature  of  a  quo  war- 
ranto gainst  a  toll-road  company  for  the 
usurpation  of  a  franchise,  and  to  have  the 
road  upon  which  it  has  collected  toll  declared 
a  public  highway,  and  to  enjoin  the  company 
for  collecting  tolls  thereon,  where  the  answer 
admits  that  the  defendant  claims  and  is  exer- 
cising the  disputed  franchise,  the  burden  of 
proof  is  ui)on  it  to  show  by  what  warrant  or 
authority  it  claims  and  exercises  the  fran- 
chise, and  where  there  is  no  attempt  to  show 
any  warrant  or  authority  whatever,  a  judg- 
ment in  favor  of  the  plaintiff  is  proper. 
(People  V.  Volcano  Cation  etc  Co.,  100  Cal. 
87.) 

26.  A  complaint  in  quo  warranto  against  a 
toll-road  company  alleging  "that  for  more 
than  six  months  last  past  defendant  has  had 
no  franchise  or  right  to  demand  to  take  toll," 
etc.,  does  not  admit  that  the  defendant  ever 
had  a  toll-road  franchise.  (People  v.  Volcano 
Oaflon  etc.  Co.,  100  OaL  87.) 

27.  Where  the  corporate  character  of  a  toll- 
load  company  alleged  to  be  the  usurper  of  a 
toll-road  franchise  in  an  action  of  quo  war- 
ranto is  admitted  in  the  pleadings,  but  the 
evidence  shows  that  there  is  no  such  corpora- 
tion, and  does  not  disclose  any  authority  to 
collect  tolls,  a  judgment  declaring  the  road  a 
public  highway,  and  enjoining  the  defendant 


from  collecting  tolls  must  be  affirmed.    (Peo- 
ple T.  Volcano  Cafion  etc.  Co.,  100  Cal.  87.) 

IneSective  attempt  to  incorfxirate.  See 
Corporations,  63. 

IT*  Whether  Corporations;  DlreetorSf 
Powers  and  liabilities  of;  Contraets 
of  Members  or  Stockholders. 

28.  Although  the  act  for  the  formation  of 
plank  and  turnpike  road  companies  denomi- 
nates companies  which  may  be  formed  under 
its  provisions  "  joint  stock  companies,"  still 
the  powers,  rights,  and  liabilities  of  these  com- 
panies, as  provided  for  in  the  act,  show  that 
they  are  corporations.  (Blanchard  t.  Kaall, 
44  Gal.  440.) 

Cited  61  Cal.  410. 

29.  The  directors  of  a  corporation  formed 
for  the  construction  of  plank  or  turnpike 
roads  are  not  vested  with  any  power  by  the 
statute  until  the  stockholders  have  adopted 
by-laws  defining  their  powers,  and  the  same 
have  been  filed  in  the  recorder's  office.  (Hall 
y.  Crandall,  29  Cal.  567.) 

30.  The  directors  of  a  corporation  formed  for 
the  construction  of  plank  or  turnpike  roads  are 
not  liable  personally,  under  the  nineteenth 
section  of  the  act  creating  such  corporations, 
on  a  contract  made  by  them,  which  by  its 
terms  binds  the  corporation,  unless  the  stock- 
holders have  adopted  by-laws,  and  the  same 
have  been  filed  in  the  recorder's  office,  and 
the  contract  is  made  in  violation  of  the  by- 
laws.   (Hall  V.  Crandall,  29  Cal.  667.) 

31.  To  make  the  directors  of  a  plank  or 
turnpike  road  company  personally  liable  for 
debts  contracted  in  violation  of  its  by-laws,  and 
after  the  same  have  been  filed,  the  complaint 
must  contain  allegations  that  they  were  thus 
contracted.   (Blanchard  v.  Kaull,  44  Gal.  440.) 

32.  In  an  action  to  recover  from  the  mem- 
bers of  a  plank  or  turnpike  road  company 
debts  contracted  before  its  final  organization, 
the  complaint  mtist  allege  that  the  defend* 
ants  commenced  the  formation  of  such  com- 
pany, and  that  before  the  final  organization 
thereof  debts  were  contracted  which  still  re- 
main unpaid,  etc.  (Blanchard  T.  Kaull,  44 
CaL  440.) 

83.  In  such  action  no  recovery  can  be  had 
on  promissory  notos,  signed  by  trustees  of  the 
company,  as  the  contracts  of  members  of  the 
company,  for  the  act  does  not  make  members 
liable  for  debts  contracted  by  the  agents  of 
the  company,  but  for  debts  contracted  before 
the  organization  of  the  company.  (Blanch- 
ard T.  Kaull,  44  Cal.  440.) 

34.  Under  the  act  of  May  12,  1853,  for  the 
incorporation  of  turnpike  road  companies,  it 
is  competent  for  a  majority  of  the  stockhold- 
ers, assembled  in  stockholders'  meeting,  to 
authorize  the  board  of  directors  to  execute  a 
promissory  note  of  the  company;  but,  if  a 
note  is  executed  by  the  board  of  directors 
without  such  authority,  a  subsequent  resolu- 
tion adopted  by  a  majority  of  the  stockhold- 
ers, levying  an  assessment  to  pay  the  note,  is 
a  ratification,  and  makes  the  note  the  noto 
of  the  company.  (Forbes  t.  San  Rafael  etc 
Co.,  60  Cal.  340.) 
Cited  69  CaL  2Sw 
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86.  It  requires  the  vote  of  two-thirds  of  the 
stockholders  of  a  turnpike  company  to  enable 
the  board  of  directors  to  mortgage  the  prop- 
erty of  the  company,  and  if  without  such 
vote  a  mortgage  is  ^ven  it  requires  a  two- 
thirds  vote  to  ratify  it.  The  facts,  that,  by  a 
majority  vote  of  the  stockholders,  an  assess- 
ment is  levied  to  pay  the  mortgage,  and  that 
two-thirds  of  the  stockholders  pay  the  assess- 
ment, do  not  prove  a  ratification.  (Forbes  ▼. 
San  Rafael  etc.  Co.,  60  Oal.  840.) 

36.  A  promissorv  note  of  a  turnpike  com- 
panv  is  not  void  because  made  before  it  has 
filea  a  copy  of  its  by-laws  with  the  county 
recorder.  (Forbes  v.  San  Rafael  etc  (Do.,  60 
Cal.  840.) 

T.  Title  to  Boad;  Blfht  to  Hold  Bealtf. 

87.  The  road  of  a  turnpike  company  is  not 
the  private  property  of  the  company,  but  be- 
longs  to  the  ))ublic,  and  all  the  interest  the 
company  has  in  it  is  the  rieht  and  power  to 
collect  tolls  on  the  line  of  the  road  as  a  com- 
pensation for  building  it.  (Wood  v.  Truckee 
etc.  Co.,  24  Cal.  474.) 

Cited  82  Cal.  681 ;  88  Cal.  240;  99  Cal.  212. 

Title  of  company  in  road.    See  post,  64. 

Title  to  road  cannot  be  inquired  into  on 
mandamus  to  fix  rates.    See  ante,  23,  24. 

88.  Corporations  for  the  construction  of 
tompike  roads  can  bold  only  such  real  estate 
as  the  purposes  of  tbe  corporation  may  re- 
quire. (Coleman  v.  San  Rafael  etc  Ck>.,  49 
Cal.  617.) 

39.  Corporations  organised  for  the  con- 
struction of  plank  or  turnpike  roads  cannot 
acquire  or  bold  lands,  or  the  possessory  right 
thereto,  or  any  interest  therein,  beyond  the 
easement  or  right  of  way  over  the  same. 
(Wood  V.  Truckee  etc  Co.,  24  Cal.  474.) 
Cited  99  Cal.  212. 

TI.  Birhts  of  Traveler  Over  Bowl. 

Public  highway,  turnpike  is.  See  Dedica- 
tion, 43. 

40.  £vei7  traveler  has  same  right  to  use. 
the  road  of  a  turnpike  company,  upon  paying 
the  toll  established  by  law,  that  he  has  to  use 
any  other  public  highway.  (Wood  v.  Truckee 
etc.  Co.,  24  Oal.  474.) 

Cited  18  Nev.  273. 

TH.  Fixing  Bates  or  Vamber  of  Gates} 
Exemptions;  Excessive  Charges. 

41.  The  board  of  supervisors  of  a  county 
wherein  a  toll-rood  is  situated  has  no  right 
arbitrarily  to  refuse,  but  is  in  duty  bound,  to 
fix  toll  rates,  after  a  demand  by  the  toll-road 
corporation  that  the  board  fix  the  rates  of 
toll,  and  they  may  be  compelled  to  fix  the 
rates  by  writ  of  mandate.  (Volcano  Caflon 
etc.  Co.  V.  Supervisors  of  Placer  (bounty,  88 
Cal.  634.) 

Cited  100  Cal.  89. 

Compelling  fixing  of  tolls.  See  Mandamus, 
II.  13,  g. 

Mandamus  to  fix  rates,  title  to  road  cannot 
be  inquired  into  on.  See  ante,  28;  Corpora- 
tions, 347. 

42.  The  failure  of  the  board  uf  supervisors  of 


the  county  through  which  a  toll -road  paaaes 
to  fix  the  rates  of  toll  to  be  collected  thereon 
during  a  particular  year,  as  required  by  the 
act  of  April  28, 1857,  amending  the  act  of  May 
12,  1853,  does  not  render  a  person  who  de- 
mands and  receives  tolls  thereon  during  snch 
year  liable  for  the  penalty  prescribed  by  sec- 
tion 31  of  the  latter  act  for  demanding  and 
receiving  excessive  tolls.  (Colbertson  v.  Kine- 
van,  78  Cal.  68.) 

48.  A  corporation  organised  for  the  purpoee 
of  building  a  turnpike  road  and  collecting 
tolls  thereon  must  have  the  number  and 
location  of  its  toll-gates  fixed  by  an  order  of 
the  board  of  supervisors  of  the  county;  and, 
in  the  absence  of  such  order,  it  has  no  power 
to  collect  tolls,  even  if  the  board  of  super- 
visors fixes  the  rates  of  toll.  (Waterloo  etc 
Road  Co.  V.  Cole.  61  Cal.  381.) 

44.  An  order  of  the  board  of  supervisors, 
authorizing  tbe  directors  of  a  turnpike  cor- 
poration to  establish  toll-gates  at  such  places 
as  the  directors  may  designate,  does  not  con- 
fer on  the  corporation  the  franchise  to  collect 
tolls.  (Waterloo  etc  Road  Co.  v.  Cole,  61 
Cal.  881.) 

45.  In  such  case,  a  person  traveling  on  the 
road  may  defend  successfully  in  an  action 
brought  against  him  to  collect  the  tolls. 
(Waterloo  etc.  Road  (Do.  v.  Cole,  61  Cal.  381.) 
Cited  3  Mont.  172. 

46.  The  right  to  exemption  from  paying 
toll,  under  an  agreement  that  the  owner  of  a 
ranch,  which  has  conferred  a  ri^ht  of  way 
upon  a  toll-road  company,  and  his  grantees 
shall  be  exempt  from  toll,  is  not  an  easement 
appurtenant  to  the  land  or  imposed  upon  the 
road  as  a  servient  estate,  and  an  injunction 
will  not  lie  upon  that  ground  to  restrain  the 
company  from  collecting  toll  from  a  subse- 
quent grantee  of  the  ranch.  (Kellett  v.  Ida 
Clayton  etc.  Road  Co.,  99  Cal.  210.) 

47.  Such  grantee  is  not  entitled  to  maintain 
an  injunction  on  the  ground  that  the  remedy 
at  law  for  breach  of  the  contract  hj  way  of 
damages  is  inadequate,  and  will  entail  a  mul- 
tiplicity of  suits.  The  damage,  being  merely 
the  amount  of  toll  required,  is  easily  esti- 
mated, and  the  presumption  is  that  an  action 
at  law  would  be  final  and  prevent  further  dis- 

Sute.    (Kellett  v.  Ida  CHayton  etc  Road  Co., 
9  Cal.  210.) 

48.  Under  section  31  of  the  act  of  May  12,, 
1853,  providing  for  the  formation  of  corpora- 
tions for  the  construction  of  plank  and  turn- 
pike roads,  a  toll-gatherer  who  receives  from 
any  person  more  than  he  is  authorised  to 
collect  as  toll  is  not  liable  for  the  penalty- 
imposed  by  that  section,  unless  he  also  de- 
manded the  excessive  amount  of  the  person 
paying  the  same.  (Culbertson  v.  Kinevan,  73- 
Oal.  W.) 

49.  If  tbe  toll-gatherer  on  a  turnpike  road 
exacts  and  demands  and  receives  from  a 
traveler  a  sum  greater  than  he  is  permitted 
by  law  to  collect,  it  is  not  a  collection  of  toll, 
but  extortion;  and  an  action  to  recover  a 
penalty  for  it  does  not  involve  the  legalitjr  of 
a  toll  within  the  meaning  of  article  VI,  section 
6,  of  the  constitution,  and  cannot  be  brought 
in   the    district   court   unless   the  amount 
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claimed  is  three  hundred  dollars.    (Brown  T. 
Bice,  52  Cal.  489.) 
Cited  71  Cal.  88. 

60.  If  a  corporation  haa  constructed  a  turn- 
pike road  for  the  purpose  of  collecting  tolls 
Irom  travelers,  and  the  board  of  supervisors 
has  once  fixed  the  rates  of  toll,  a  person  who, 
as  the  agent  of  the  company,  demands  and 
receives  toll,  is  a  "  toll-gatherer"  within  the 
purview  of  section  618  of  the  Civil  Code, 
which  fixes  a  penalty  for  demanding  or  re- 
ceiving too  much  toll,  even  if  more  than  one 
Tear  has  elapsed  since  the  rates  of  toll  were 
fixed.    (Brown  v.  Rice,  61  Cal.  489.) 

Tolls,  enjoining  collection  of.  Bee  Injono- 
tions,  II,  18. 

Excessive  tolls,  actions  for,  jiumliction 
over.    See  Justices  of  the  Peace,  IV,  6,  d. 

Fine  imposed  for  wronefuUy  collecting  toll, 
right  of  appeal.    See  Appeals,  I,  3,  i. 

ym.  Aetl«M  by. 

61.  If  a  corporation  de  facto  is  in  the  actual 
possession  of  a  public  highway,  under  a  grant 
of  a  franchise  to  improve  and  collect  tolls  on 
the  same,  a  mere  trespasser  cannot  justify  his 
entry  thereon  on  the  ground  that  it  was  only 
•  corporation  de  facto,  and  was  not  de  jure 
entitled  to  the  franchise.  (St')ckton  etc.  Co. 
T.  Stockton  etc.  R.  R.  Co.,  46  Cal.  680.) 

62.  In  trespass  for  disturbing  the  bed  of  a 
turnpike  roaa,  by  building  a  railroad  thereon, 
the  measure  of  damages  is  the  damage  actu- 
allv  sustained  by  reason  of  the  acts  of  the 
defendant,  not  the  entire  value  of  the  land 
composing  the  bed  of  the  road.  (Stockton  etc. 
Co.  V.  Stockton  etc.  R.  B.  Co.,  63  Cal.  11.) 

53.  In  an  action  by  the  owner  of  a  toll-road 
sigainst  another  for  damages  caused  by  ob- 
structing tlie  public  highway  leading  to  his 
road  the  plain  tifi  must  allege  that  his  right 
to  collect  tolls  has  been  disturbed,  or  it  will 
be  presumed  that  he  has  received  no  injury 
by  reason  of  the  obstruction.  (Lewiston 
Turnpike  Oo.  T.  Shasta  etc.  Co.,  41  Oal. 
662.) 

64.  (irantees  of  *  toll-road  constructed  pur- 
suant to  an  act  of  the  l^^lature  have  a 
sufBcient  estate  or  interest  in  the  land  upon 
which  the  wagon-road  rests  to  enable  it  to  sue 
the  county,  under  section  738  of  the  Code 
of  Oivil  Procedure,  to  determine  an  adverse 
claim  by  it  to  the  ownership  of  the  road  as  a 
free  public  highway.  The  right  of  wav  for 
the  road  is  private  property,  ti^ough  held  for 
a  public  use,  and  is  incident  and  necessary  to 
the  privilege  of  collecting  tolls  thereon,  and 
constitutes  an  interest  in  the  land  on  which 
the  wagon-road  rests.  (Welsh  t.  County  of 
Plumas,  80  Cal.  .<I38.) 

Cited  86  Cal.  284. 

65.  If  plaintiff's  toll  franchise  has  expired,  or 
has  been  determined  by  forfeiture,  condemna- 
tion, or  purchase  by  the  county,  or  otherwise, 
so  that  it  mav  declare  the  road  a  free  public 
highway,  it  should  set  up  such  fact  m  its 
answer 'to  plaintiff's  complaint  for  adjudica- 
tion ;  but  tne  county  cannot  by_  general  de- 
murrer assail  the  right  of  the  plaintiff  to  have 
the  adverse  claim  of  the  conntv  determined, 
in  an  action  to  quiet  plaintiff's  title  under 


section  738  of  the  Code  of  Civil  Procedure. 
(Welsh  V.  County  of  Plumas,  80  Cal.  338.) 

66.  The  owner  of  an  incorporeal  heredita- 
ment, though  he  may  have  no  estate  in  the 
land,  shows  a  sufficient  case  in  equity  to 
sustain  an  injunction,  if  his  complaint  avers 
possession,  and  a  right  to  the  possession  of  a 
toll-road  for  the  purpose  of  collecting  tolls 
thereon,  and  that  the  county  through  its 
bo^rd  01  supervisors  interferes  with  and  ob- 
structs the  free  use  and  enjoyment  of  his 
property  by  depriving  him  of  his  tolls. 
(Welsh  V.  County  of  Plumas,  80  Cal.  338.) 

Ejectment  lies  to  recover  toll-road.  See 
Ejectment,  6. 

What  amounts  to  disseisin  of  road.  See 
Ejectment,  87. 

IX.  EzplratloB  of  Franchise;  Toll-road  as 
PabUe  Boad  After. 

67.  A  franchise  for  a  toll-road  granted  by 
the  legislature  for  the  period  of  twenty  years 
expiree  bv  limitation  at  the  end  of  the  twenty 
vears,  and  the  road  then  becomes  a  public 
highway.    (Blood  v.  Woods,  96  Cal.  78.) 

58.  The  act  of  constructing  and  opening  a 
toll-road  for  use,  followed  by  public  user 
thereof,  constitutes  a  dedication  of  it  as  a 
public  road.  The  fact  that  tolls  are  de- 
manded, and  that  the  public  uses  the  road 
only  upon  condition  of  paying  tolls,  does  not 
affect  the  question  of  dedication.  (Blootl  v. 
Woods,  96  Cal.  78.) 

69.  A  toll-road  constructed  in  1867,  by  a 
corporation  formed  under  the  act  of  1863,  be- 
came aj>ublic  highway  by  dedication,  subject 
to  the  right  to  collect  tolls  for  a  limited  period ; 
and,  when  such  period  expires,  the  dedication 
to  the  public  remains,  and  the  road  may  be 
declared  a  public  highway  by  the  supervisors, 
and  neither  the  corporation  nor  its  stockhold- 
ers have  any  interest  thereafter  for  which 
compensation  can  be  demanded.  (MtMuUin 
T.  Leitch,  83  Cal.  239.) 

60.  Under  section  2619of  the  Political  Code, 
upon  the  expiration  of  a  toll-road  franchise, 
the  toll-road  becomes  a  free  public  highway, 
and  no  compensation  is  required  to  be  paid  to 
the  toll-road  owner.  The  owner,  by  construc- 
tion of  the  road,  with  knowledge  of  the  law, 
turned  it  over  to  the  use  of  the  public,  and 
can  claim  no  compensation  other  than  such 
as  was  given  by  tolls  during  the  existence  of 
the  franchise.  (People  ex  rel.  El  Dorado 
County  V.  Davidson,  79  Cal.  166,  cited  83  Cal. 
240,  95  Cal.  83,  et  seq,  99  Cal.  213,  distin- 
guished 88  Cal.  633,  96  Cal.  86 :  People  ex  rel. 
El  Dorado  County  t.  O'Keefe,  79  Cal.  171, 
cited  83  Cal.  240.) 

61.  Tolls  cannot  be  collected  on  a  wagon- 
road  after  the  expiration  of  the  time  for  which 
the  franchise  to  collect  tolls  was  granted. 
(People  ex  rel.  Redemeyer  t.  Anderson  etc. 
Boad  Co.,  76  Cal.  190.) 

62.  When  a  toll-road  franchise,  granted  by 
the  El  Dorado  county  board  of  auditors  in 
1878,  is  subsequently  repealed  by  the  board 
of  supervisors  of  the  county  in  1886,  the  fran- 
chise expires  by  limitation ;  and  the  county 
may  commence  an  action  as  complainant  in 
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the  name  of  the  people  of  the  state,  upon  re* 
latkm  of  the  attomejr  general,  to  have  the  road 
adjndged  a  public  highway,  and  to  enjoin  the 
one  claiming  to  be  the  owner  of  the  road 
from  demanding  or  taking  toll  from  travelers 
thereon,  or  from  interfering  with  or  obstract- 
ing  travel  over  the  same  bfuie  public  (People 
ex  rel.  £1  Dorado  County  v.  Davidaon,  79  Oai, 
166.) 
Cited  79  CaL  171, 172. 

Expiration  or  forfeitnre  of  franchiae,  how 
pleaded.    See  ante,  56. 

Extension  of  existence  of  nnder  the  code. 
See  Corporations,  49. 

Toll-roads  to  Yoeemite  valley  do  not  be- 
eome  public  on  expiration  of  minchifle.  See 
Yoeemite  Valley. 

TOBirrABLE. 

LMving  nnguarded  or  unlatched.    Se«  Keg^- 
gence,  HI,  2. 

ULTIMATE  FACTS. 

See  Findings,  VIII,  8. 
Xnttmate  and   not  probative  facta  Bhoold 
be  stated  in  pleading.  See  Pleading  and  Piao- 
tice,  VU,  4. 

ULTBA  TIRES. 

Contracts  of  corporations.  See  Oorpora. 
tione,  VI,  8,  c. 

Contract  for  supply  of  water.  See  Water 
Companies,  47. 

Contract  by  board  of  education  to  erect 
building  on  public  square  is.  See  Schools,  14. 

VHPIBE. 

Selection  of.   See  Arbitration  and  Award,  IV. 

UNCEBTAIfiTT. 

See  croes-references  nnder  Certainty. 

Bequest,  onoertainty  in.  See  Wills,  XI,  15. 

Bequest,  uncertainty  of,  effect  on  prolwte. 
SeeVVillB,  X,  6. 

Certaintv  in  pleadings.  See  Pleading  and 
Practice,  VlII,  3. 

Demurrer  for.    See  Pleading  and  Practice, 

'    '         UNDEBTAKINCH. 

i^peal,  undertakings  on.     See  Appeals, 

Appeal  from  inferior  court,  undertaking  on. 
See  Appeals,  XIII,  3,  c. 
Appearance,  undertaking  for.     See  Wit- 
s,  III. 


U5DUE  INFLUENCE. 

See  Fraud,  I,  4;  Spiritualism. 
Kesdssion  for.   See  Rescission  of  Contracts, 

ni,4. 

Effect  of  on  wUls.    See  Wills,  VU,  4. 

uiTFiinsHED  Busiinras. 

See  IMstrict  Attorneys,  III ;  also  cross-refer* 
ences  nnder  Outgoing  Officers. 

UiriFOBM  PBOCEDUBE. 

Presumption  arising  from.    Bee  Pleading 
and  Practice,  XV. 


UimrCOBPOBATED  A8S0CIATI01IB. 
I.  Katnreef. 
II.  Artleleg  of  Assoeiatien;  By-laws  aa4 

Amendments  or  AlteratloHS  of. 
m.  Contracts  ot;  liabUity  of  IHrecters) 
Inregtments;  Actions  to  Set  AiUa 
Conreyanee  by  Tmtees. 
IT.  Assessments}    ForfeIt«re   fer    H«b« 

payment  and  BelBstatemeat. 
T.  Beneficiary,  NomlBatlOB  aad  Ckaage 

of. 
yi.  Payments  on  Death)  Sick  Benefit^ 
ConclHslreness  of  Deelslea  of  As* 
sedation. 
Tn.  Bxpvlslon  imi  SeeesslOB  •!  Mem- 
bers! Interference  of  Conrt, 
Tin.  Forfeiture  for  Tlolatlon  of  By-laws. 
IX.  Action  by  Treasarer  oC 
X.  Actions  Against;  Action  by  Matbeia 

to  Enforce  Trnst. 
XX.  Dlssolntlon  of  and  Dlstrlbntlon  of 
Assets. 
See  Stock  and  Exchange  Board. 

Colleges.    See  Colleges. 

Joint  stock  companies.  See  Joint  Stock 
Companies. 

Mining  companies.  See  Minea  and  Min- 
ing, xm. 

Religious  sodetiee.  See  Religions  Socie- 
ties. 

Superintendent  of  unincorporated  ditch 
company,   powers    of.      See    Watercourses, 

xnr 

Action  by  on  note,  effect  of  change  of  name. 
See  Bills  and  Notes,  379. 

Indictment  of  treasurer  for  embesxlement. 
See  Criminal  Law,  1523. 

Pledge  of  stock,  presentation  against  estate. 
See  Estates  of  DeoBased  Persons,  161. 

Seat  in  stock  and  exchange  board  ia  liable 
to  execution.    See  Executions,  90. 

I.  Katnre  of. 

1.  Voluntary  associations  for  matoal  relief 
in  sickness  or  distress,  by  funds  raised  by 
initiation  fees,  fines,  dues,  etc.,  are  partner- 
ships, and  may  be  dissolved  by  a  ooort  of 
equity  if  they  improperly  exclude  a  member. 
(Gorman  v.  Russell,  14  Cal.  631.) 

Cited  18  Cal.  688. 

Unincorporated  ditch  companies  and  part- 
nerships, distinction  between.  See  Water- 
courses, XIIL 

n.  Articles  of  Assodatlon;  By-laws  aa< 
Amendment  or  Alteration  of. 

2.  The  written  artidee  of  association  of  sa 
nninoorporated  endowment  league  constitute 
a  contract  by  which  the  duties  of  its  officeis 
and  members  and  the  scope  of  its  bnsinesi 
are  to  be  regulated,  and  bear  to  it  the  same 
relation  that  a  charter  bears  to  an  incorporated 
society,  and  constitutes  its  fundamental  law, 
in  accordance  with  which  all  subsequent  bv- 
laws,  regulations,  and  amendments  must  M 
ma<ie,  and  no  change  or  amendment  can  be 
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made  to  impair  the  obligation  of  the  original 
contract  without  the  consent  of  all  the  mem- 
bers to  be  aSected  thereby.  (Hogan  t.  Padflc 
Endowment  League,  99  Old.  248.) 

5.  The  fact  that  the  articles  of  association 
constituting  the  contract  do  not  operate 
equally  upon  the  individual  members  confers 
no  authority  upon  the  directors  to  change  or 
amend  the  articles  for  the  purpose  of  "equal- 
ization of  payments,"  or  other  burdens  im- 
posed by  the  original  compact,  otherwise  than 
authorised  by  the  original  articles.  (Hogan 
T.  Pacific  EndowmentLeague,  99  Oal.  248.) 

Certified  copies  of  articles  of  association  or 
consolidation.    See  Evidence,  n,  7,  h. 

Copy  of  articles  of  association  as  evidence. 
See  Evidence,  116. 

4.  An  article  conferring  upon  the  board  of 
directors  the  power  "  to  enact  laws  for  the 
government  of  the  league  must  be  understood 
as  limiting  the  power  by  the  laws  of  the  land 
with  reference  to  whicn  the  article  must  be 
construed,  and  does  not  imply  consent  of  all 
the  members  for  the  enactment  of  laws  im- 
pairing the  obligation  of  the  contract  em- 
bodied in  the  original  articles.  (Hogan  T. 
Pacific  Endowment  League,  99  Cal.  248.) 

6.  A  member  of  a  benevolent  corporation 
who  has  assented  to  the  provisions  of  its  con- 
stitution and  by-laws  is  bound  by  them. 
(Kobinson  v.  Irish-American  Benevolent  So- 
ciety, 67  Cal.  135.) 

6.  A  member  of  a  benevolent  aaaociation, 
who  is  acquainted  with  its  by-laws,  is  charge- 
able with  notice  of  the  restrictions  thereby  im- 
posed upon  the  power  of  the  trustees  to  invest 
the  funds  of  the  association.  (Red  Jacket 
Tribe  Ho.  28  v.  Gibson,  70  Cal.  128.) 

7.  Action  to  foreclose  mortgage.  The  de- 
fendants, S.  and  wife,  owners  of  stock  in  the 
plaintiff  corporation,  borrowed  money  from 
the  plaintiff,  and  executed  their  notos,  and,  to 
secure  payment,  mortgaged  certain  real  es- 
tate, and  hypothecated  their  stock.  The 
ninth  by-law  of  the  plain  tifi  is  as  follows : 
"  Every  stockholder  for  every  share  of  stock 
aball  pay  to  the  secretary,  on  the  second 
'Wednesday  in  every  month,  the  sum  of  one 
dollar  in  gold."  The  eleventh  by-law  of  the 
plaintiff  u  in  the  following  words:  "Any 
stockholder  failing  to  pay  his  or  her  monthly 
installments  or  interests  shall  pay  a  fine  of 
ten  per  cent  per  month  upon  the  amount  of 
the  indebtedness.  This  fine  shall  be  charged 
by  the  secretary,  and  collected  with  the  de- 
linquent's monthly  dues;  and  in  case  any 
stockholder  shall  neglect  or  refuse  to  pay  the 
monthly  dues  or  fines  for  the  space  of  six 
months,  the  secretary  shall  tender  to  the  de- 
linquent the  amount  actually  paid  in,  deduct- 
ing all  fines  and  forfeitures  that  may  be 
charged  against  him  or  her,  and  from  that 
time  he  or  she  shall  cease  to  be  a  member  of 
the  association."  Held,  (1)  by-law  XI  in  no 
way  affects  or  changes  the  terms  of  any  con- 
tract of  loan  between  the  association  and  a 
stockholder;  (2)  the  word  "interest"  in 
by-law  XI  does  not  refer  to  interest  due  upon 
any  loan  from  the  corporation  to  a  stock- 
bolder;  (3)  penalties  and  forfeitures  are  not 
to  be  favored,  but  must  be  created  by  unam- 


biguooB  language.    (Occidental  etc.  Asm.  ▼. 
Sifllivan,  62  Cal.  394.) 

8.  A  by-law  of  a  mutual  benefit  corporation 
which  provides  for  the  payment  of  a  weekly 
sum  to  members  in  case  of  sickness  (without 
specifying  how  long  such  payments  shall 
continue)  may  be  changed  after  sickness  has 
commenced  so  as  to  limit  the  period  such  pay- 
ments shall  continue  after  such  change,  but 
not  so  as  to  affect  payments  which  have  be- 
come due  before  the  change.  (Stohr  v.  San 
Francisco  Musical  Fund  Soo.,  82  Cal.  667.) 
(3ited  82  Cal.  646. 

9.  Tbe  foregoing  does  not  depend  upon  an 
express  power  to  change  reserved  by  uie  by- 
laws. The  contract  resulting  from  the  by- 
laws will  be  construed  with  reference  to  ex- 
isting statutes  authorising  a  change,  which 
statutes  will  be  held  to  entflr  into  and  form  a 
part  of  the  contract.  (Stohr  v.  San  Francisco 
Musical  Fund  Soc.,  82  Cal.  557.) 

10.  Where  the  original  Articles  of  associa- 
tion provide  that  coupons  issued  by  the  En- 
dowment League  should  be  paid  on  the  day 
they  matured  by  warrant  on  the  treasurer, 
upon  surrender  of  the  coupons,  the  directors 
were  not  authorized  to  modify  or  annul  this 
provision  by  changes  in  the  by-laws  providing 
that  the  dues  for  the  quarter  and  all  assesiH 
mente  levied  for  the  month  in  which  the 
coupons  are  payable  must  first  be  paid  before 
the  coupons  are  payable,  and  providing  for 
an  impairment  of  the  endowment  fund  from 
which  coupons  are  payable  by  creating  re- 
serve and  emergency  funds  to  m  taken  out  of 
the  endowment  fund.  (Hogan  v.  Pacific  En- 
dowment League,  99  Cal.  248.) 

11.  Where  a  benefit  certificate  in  a  mutual 
benefit  association,  with  coupons  attached, 
provided  that  the  member  should  be  "entitled 
to  participate  in  the  special  benefit  fund  of  the 
order  in  an  amount  to  be  computed  according 
to  the  laws  of  the  order,  not  exceeding  the 
amount  named  in  said  coupons  respectively," 
and  the  constitution  of  the  order  contained  a 
provision  that  the  constitution  and  laws  relat- 
ing to  and  governing  the  beneficiary  fund 
might  be  amended  by  a  three-fourths  vote  of 
the  grand  lodge,  a  change  of  the  laws  regu- 
larly made  by  the  grand  lodge  limiting  tne 
amount  to  be  paid  upon  a  maturing  coupon 
to  a  proportionate  share  of  one  assessment 
for  the  payment  of  idl  coupons  then  maturing 
does  not  impair  the  obligation  of  the  con- 
tract, though  a  different  rule  of  computing 
the  amount  to  be  paid  existed  at  the  date  o! 
the  certificate.  (Bowie  v.  Grand  Lodge  of  the 
Legion  of  the  West,  99  Cal.  892.) 

12.  Tbe  constitution  and  laws  of  the  mutual 
benefit  association  entered  into  and  became 
part  of  its  contract  with  its  members,  includ- 
ing the  provision  therein  for  future  change  of 
the  laws  regulating  the  beneficiary  fund,  and 
such  change  is  not  an  amendment  of  the  cer- 
tificate of  incorporation  or  articles  of  associa- 
tion, within  the  meaningof  section  862  of  the 
Civil  Code.  (Bowie  v.  Grand  Lodge  of  the 
Legion  of  the  West,  99  Cal.  392.) 

Resolution  increasing  assessment,  validity 
of.    See  post,  "VI. 

Judgment  as  to  validity  ot  by-law,  conda* 
siveness  of.    See  post,  X. 
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Forfeiture  for  violation  of  by-lawa.  See 
poet,  VIII. 

Board  of  brokera,  rules  of,  judicial  notice  of. 
See  Judicial  Notice.  61. 

UI.  Contraets  of;  LtabUltf  of  Directon; 
Inrestments;  Aettons  to  Set  Aside 
Conreyanee  hj  Trngtees. 

_  18.  An  unincorporated  endowment  aaeocia- 
tion  ia  the  creature  of  contract,  and  must  be 
governed  by  the  law  of  contracts,  and  the  ob- 
iigationa  of  ita  contracts  for  the  payment  of 
money  or  for  the  aecurity  of  any  other  right 
of  property  are  aa  aacred  aa  thoae  of  any  other 
contract,  and  a  breach  thereof  will  be  reme- 
died by  the  courta.  (Hogan  v.  Pacific  En- 
dowment League,  99  Cal.  248. ) 

14.  A  contract  entered  into  by  a  number 
of  individuala,  deacribing  themaelvea  in  the 
contract  aa  "  Directora  of  the  Placer  Hotel 
Company,"  and  signed  by  them  individually, 
ia  their  individual  contract,  and  not  that  of 
the  company.  (Whiting  v.  Healep,  4  Cal. 
827.) 

16.  Evidence  that  a  trustee  of  a  benevolent 
Bociety  acted  without  the  concurrence  of  a  oo- 
traatee,  or  that  the  latter  waa  induced  to  con- 
cur by  reason  of  misrepreaentationa  made  aa 
to  the  concurrence  ot  another  tniatee,  ia  ad- 
miaaible  in  an  action  to  set  aside  a  conveyance. 
(ReU  Jacket  Tribe  v.  Gibson,  70  Cal.  128, 130.) 

16.  In  an  action  to  set  aaide  a  conveyance 
by  truateea,  evidence  that  one  of  the  trustees 
had  understood  the  propriety  of  the  purcbaae 
waa  to  be  aubmitted  to  the  lodge  ia  admiaai- 
ble.  <Red  Jacket  Tribe  v.  Gibaon,  70  Cal. 
128.) 

17.  Order  instructine  trustees  "  to  try  and 
inveet  the  money  in  the  bank  not  exceeding 
two  thousand  dollars"  does  not  purport  to 
authorite  an  investment  of  money  otherwise 
than  in  "  stocks,  bonds,  mortgages,  or  other 
securities  approved  by  tWo-thirds  of  the  mem- 
bers." (Red  Jacket  Tribe  v.  Gibaon,  70  Cal. 
128, 131.) 

Forecloaure  of  mortgage,  deficiency  judg- 
ment.   See  post,  X. 

Contracta  of  members  of  turnpike  oom- 
pany.    See  Turnpike  Oompaniea,  IV. 

Powers  of  members  of  incorporated  ditch 
companies.    See  Watercourses,  XIII. 

Members,  when  not  liable  on  contract.  See 
Watercourses,  170. 

IT«  Assessmeiitsi  Forfeiture  for  Vaapmj- 
ment  and  Belastatement. 

18.  The  levy  of  numerous  unneoeaaary  aa- 
seaamenta  in  ibe  month  in  which  a  coupon  ia 
X>ayable  under  the  original  articles,  where 
there  waa  aufficient  money  in  the  endow- 
ment fund  provided  for  by  theae  articles  to 
pay  all  coupons  then  maturing,  ia  not  author- 
ized by  a  provision  of  the  original  articles  al- 
lowing assessments,  when  the  demands  on  the 
endowment  fund  require  additional  asaeas- 
menta;  nor  can  auch  asaeaaments  be  made  to 
provide  for  future  anticipated  leases,  where 
there  waa  no  provision  therefor  in  the  arti- 
cles of  association,  and  such  unauthorised 
assessments  are  invalid ;  nor  can  the  refusal 
of  the  owner  of  a  maturing  coupon  to  pay 


them  have  the  effect  of  suspending  him  from 
good  standing  as  a  member  of  the  league,  or 
to  prevent  the  enforcement  of  the  payment  of 
his  coupon.  (Hogan  v.  Pacific  Endowment 
League,  99  Cal.  248.) 

19.  In  levying  aaaeasmenta  the  directora  act 
ministerially,  and  not  judicially,  and  no  pre- 
aumption  ariaea  in  favor  of  their  legality. 
(Hogan  V.  Pacific  Endowment  League,  §9  Cal. 
248.) 

20.  The  acceptance  by  a  mutual  benefit  as- 
sociation of  assesamenta,  after  knowledge  of 
a  forfeiture  by  reaaon  of  nonpayment  thereof 
within  the  required  time,  operates  aa  a 
waiver  of  the  forfeiture  in  the  absence  of  con- 
vention  of  the  parties  to  the  contrary.  (Mc- 
Donald V.  Supreme  Council  of  the  Order  of 
Chosen  Friends,  78  Cal.  49.) 

Cited  81  Cal.  346,  347. 

Waiver  of  forfeiture  for  nonpayment.  See 
post,  27. 

21.  The  rights  of  the  parties  moat  be 
governed  by  the  constitution  and  by-laws  of 
the  association.  If  theae  documents  impose 
other  conditions  of  reinstatement  after  for- 
feiture or  ausnenaion  for  nonpayment  of 
suma  due  beaiae  the  payment  thereof  snch 
conditions  must  be  complied  with.  But  the 
rights  of  the  members  are  not  affected  by  the 
mere  aaaertions  of  the  oflBcera,  or  by  what 
they  may  choose  to  put  upon  assessment 
notices.  (McDonald  v.  Supreme  Council  of 
the  Order  of  Chosen  Friends,  78  Cal.  49.) 

22.  Under  the  constitution  and  by-laws 
shown  by  the  record  the  provisions  for  a  re- 
election and  a  new  medical  certificate  of  a 
member  whose  assessments  have  remained 
unpaid  for  a  certain  time  do  not  apply,  unless 
there  has  been  an  adjudication  of  the  suspen- 
sion by  the  council.  (McDonald  v.  Supreme 
Council  of  the  Order  of  Chosen  Friends,  78 
Cal.  49.) 

y,  Benelleiarj,  HomiBatloii  and  Chaage  of. 

23.  When  the  constitution  of  an  association 
for  mutual  benefit  provides  that  each  member 
shall  designate  in  writing  some  person  as 
nominee  for  the  benefits,  and  that,  upon  the 
death  of  the  member,  the  nominee  so  desig- 
nated shall  receive  a  certain  sum  of  money, 
the  association  is  liable  onlv  to  the  nominee 
of  a  deceased  member;  ana,  if  there  ia  no 
nominee,  there  ia  no  legal  liability  to  pay  the 
money  to  any  person.  (Order  of  Mutnal 
Companions  v.  Griest,  76  Cal.  494. ) 

24.  Where  there  ia  no  legal  liability  of  a 
mutual  benefit  aaaociation  to  pay  life  insur- 
ance money  to  any  one,  the  neirs  of  a  de- 
ceased former  wife,  who  had  t)een  nominated 
for  benefits,  after  her  death,  by  the  associa- 
tion, without  designation  in  writing  by  the 
husband,  are  not  legally  a^rieved  by  a  judg- 
ment of  the  court  directing  that  insurance 
money,  which  the  association  is  willing  to 
pay  without  liabilitv,  shall  be  paid  to  the 
executor  of  the  will  of  the  deceased  mem- 
ber. Appellants  who  have  no  interest  or 
ownership  in  the  money  cannot  complain 
if  the  court  gave  propertv  not  theirs  to  the 
wrong  party.  It  shoula  go,  in  good  ccm- 
science,  to  the  person  designated  by  the  wiU. 
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(Order  of  Mntoal  Companions  t.  Griest,  76 
Cal.  494.) 

25.  Where  a  certificate  of  membership  in  a 
mutual  benefit  association,  purporting  tp  be 
an  insurance  on  the  holder's  life,  payable 
after  his  death  to  his  wife  as  beneficiary,  pro- 
vides that  the  member  may,  in  writing  filed 
'with  the  association,  substitute  some  other 
beneficiary,  the  sending  of  a  letter  to  and  filing 
it  with  the  association  by  the  holder  of  the 
certificate,  requesting  that  the  beneficiary  be 
changed  to  the  executors  named  in  his  will, 
and  an  indorsement  upon  the  certificate, 
signed  bv  the  secretary,  changing  and  substi- 
tuting tne  beneficiary,  is  a  substitution  in 
'writing  of  another  beneficiary,  in  accordance 
with  the  provisions  of  the  certificate.  (Bow- 
man T.  Moore,  87  Cal.  306.) 

26.  It  is  not  necessary,  to  effect  a  change  of 
the  beneficiary,  that  the  change  should  be 
wholly  in  the  handwriting  of  the  member; 
but  it  may  be  done  through  the  agencj  and 
handwritmg  of  the  secretary,  proTiaed  it  was 
done  by  the  authority  of  tne  member,  and 
for  him.     (Bowman  t.  Moore,  87  Cal.  306.) 

27.  When  the  rules  of  a  benefit  association 
permit  a  member  in  good  standing  to  change 
the  name  of  the  beneficiary  from  that  of  a 
deceased  wife  to  that  of  another  wife,  the  fact 
that  certain  assessments  levied  upon  the 
death  of  members  bad  become  delinquent, 
and  worked  a  suspension  of  membership,  will 
not  affect  such  right,  if  the  association  ac- 
«epted  payment  of  all  such  assessments  be- 
fore the  change  was  made.  The  acceptance 
of  such  payment  waived  all  forfeiture  of  the 
benefit  certificate,  and  the  fact  that  a  formal 
order  of  reinstatement  from  suspension  of 
membership  was  not  made  until  after  the 
change  of  the  beneficiary  is  immaterial. 
(Millard  y.  Supreme  Council  of  American 
Legion  of  Honor,  81  Cal.  340.) 

28.  The  substitution  of  the  executors  of  the 
member  as  his  beneficiaries,  and  the  inser- 
tion in  his  will  of  a  direction  to  them  to  ap- 
{dy  the  proceeds  in  payment  of  his  debts,  is 
not  an  attempt  to  devise  by  will  the  policy  or 
its  proceeds.  (Bowman  v.  Moore,  87  Cal. 
306.) 

TI«  Payments  ob  Death;  Slek  Benefits; 
ConclnsireBess  of  Decision  of  Asso- 
elation. 

29.  The  by-laws  of  the  petitioner,  a  benevo- 
lent association,  provided  that  upon  the  death 
of  a  member,  and  in  order  to  make  up  the 
amount  to  be  paid  to  his  nominee,  each  mem- 
ber should  pay  one  dollar,  and  that  the 
nominee  should  be  entitled  to  receive  from 
the  association  the  amount  collected  on  the 
assessment  to  be  levied  therefor.  Held,  tiiat 
a  nominee  was  onlv  entitled  to  receive  the 
amount  actually  collected  on  an  assessment 
made  for  bis  benefit,  and  not  a  sum  equal  to 
one  dollar  from  each  member.  (Matter  of 
Application  of  La  Solidarite  etc.  Assn.,  68 
Cal.  892.) 

30.  At  a  meeting  of  the  members  of  the  as- 
sociation a  resolution  was  passed  directing  a 
larger  amount  to  be  paid  to  certain  nominees 
than  the  amount  oi  the  respective  assess- 
menta  collected  for  their  benefit.    A  by-law 


of  the  association  provided  that  no  money 
could  be  drawn  or  appropriated  from  the 
treasury  without  the  order  of  the  directors. 
Held,  that,  in  the  absence  of  an  adoption  or 
ratification  bj  the  directors,  the  resolution 
was  inoperative.  (Matter  of  Application  of 
La  Solidarite  etc.  Assn.,  68  Cal.  392.  > 

81.  The  voluntary  submission,  by  a  mem- 
ber of  a  benevolent  and  mutual  aid  associa- 
tion, of  his  claim  against  the  association  for 
"  sick  benefits,"  to  a  tribunal  of  the  associa- 
tion established  for  the  purpose  of  settling  all 
matters  of  difference  woich  might  arise  l>e- 
tween  the  association  and  any  of  its  mem- 
bers, growing  out  of  a  refusal  upon  the  part 
of  the  association  to  pay  benefits  claimed,  is 
an  implied  agreement  upon  his  part  to  be 
bound  by  their  judgment  and  award.  (Robin- 
son V.  Templar  Lodge  No.  17, 1.  O.  0.  F.,  97 
Cal.  62.) 

Interference  of  court  with  action  of  associa- 
tion in  expelling  members.    See  post,  VII. 

Right  of  action  for  sick  benefits.    See  post, 

■2L. 

Proof  of  death  on  action  against.  See  post, 

Yn.  ExpvlslOB  and  Seeesglon  of  Membera; 
Interference  of  Court. 

32.  A  member  of  an  unincorporated  asso- 
ciation may  be  expelled  therefrom  for  a  viola- 
tion of  such  of  the  established  rules  of  the  as- 
sociation as  have  been  subscribed  or  assented 
to  by  the  members,  and  as  provide  expulsion 
for  such  violation,  or  for  such  conduct  as 
clearly  violates  the  fundamental  objects  of 
the  association,  and,  if  persisted  in  and  al- 
lowed, would  thwart  those  objects  or  bring 
the  association  into  disrepute.  (Otto  v. 
Journeymen  Tailors'  etc.  Union,  75  Cal.  308.) 
Cited  99  Cal.  257. 

33.  An  unincorporated  association,  having 
a  benefit  fund  in  which  all  of  its  members  are 
entitled  to  participate,  cannot  expel  a  mem- 
ber for  an  offense  which,  by  the  rules  of  the 
association,  is  punishable  by  a  fine  only. 
(Otto  V.  Journeymen  Tailors'  etc.  Union,  76 
Cal.  306.) 

84.  The  expulsion  of  a  member,  nominally 
for  an  offense  for  which  such  punishment  is 
proper,  but  in  reality  for  an  offense  punishable 
only  by  fine,  is  invalid.  (Otto  v.  Journey- 
men Tailors'  etc.  Union,  75  Cal.  308.) 

36.  In  the  matter  of  an  expulsion,  the  as- 
sociation acts  in  a  quasi  judicial  character, 
and  so  far  as  it  confines  itself  to  the  exercise 
of  the  powers  vested  in  it,  and  in  good  faith 
pursues  the  methods  prescribed  by  its  laws, 
such  laws  not  being  in  violation  of  the  laws 
of  the  land  or  any  inalienable  right  of  the 
member,  its  sentence  is  conclusive,  like  that 
of  a  judicial  tribunal.  The  courts  will,  bow- 
ever,  decide  whether  the  ground  for  expulsion 
is  well  taken.  (Otto  t.  Journeymen  Tailors' 
etc.  Union,  75  Cal.  308.) 

Exclusion  of  member  as  ground  for  dissolu- 
tion.   See  post,  XI. 

36.  Courts  will  interfere  for  the  purpose  of 
protecting  property  rights  of  members  of  un- 
incorporated associations,  in  all  proper  cases, 
and,  when  they  take  jurisdiction,  will  follow 
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and  enforce,  so  far  as  applicable,  the  rules  ap- 
plying to  incorporated  bodies  of  the  same 
character.  (Otto  v.  Joumeymen  Tailors'  etc. 
Union,  75  Cal.  308.) 

37.  A  member  of  an  incorporated  benevo- 
lent association  cannot  maintain  an  action 
against  the  association  to  recover  damages  on 
account  of  bis  suspension  for  misconduct,  un- 
der a  provision  of  the  by-lavs,  where  such 
suspension  has  been  affirmed  upion  an  appeal 
taken  by  himself,  under  the  constitution  of 
the  society,  to  the  whole  body  of  the  mem- 
bers of  the  corporation ;  and  it  is  immaterial 
whether  the  facts  upon  which  the  determina- 
tion was  predicated  justified  the  suspension 
or  not.  (Peyre  7.  Mutual  Relief  Society  of 
the  French  ^uavea,  90  Cal.  240.) 

Conclusiveness  of  decision  of  association  as 
to  sick  benefits.     See  ante,  VI. 

38.  Where  the  laws  governing  a  voluntary 
unincorporated  association  provide  a  remedy 
within  the  association  for  any  offense  com- 
mitted by  its  officers,  no  opposition  by  the 
officers  to  the  authority  under  which  they  act 
in  the  performance  of  their  functions,  nor  ir- 
regulanty  in  the  performance  thereof,  will 
authorize  a  part  of  the  members  of  the  asso- 
ciation to  secede  for  the  purpose  of  expelling 
its  regularly  elected  officers,  declaring  their 
offices  vacant,  and  constituting  themselves 
successors.  (McCallion  v.  Hibemia  Savings 
and  Loan  Society,  70  Cal.  163.) 

Suspension  or  expnlBion  is  not  necessary  to 
forfeiture.    See  post,  VIII. 

Till.  Forfeitare  for  TioIatloB  of  By-Unn. 

39.  A  certificate  of  life  insurance  issued  by 
a  beneficial  temperance  association  upon  the 
life  of  a  member,  on  the  express  condition 
that  the  insured,  while  a  member  of  the  asso- 
ciation, should  in  everv  particular  comply 
with  the  laws,  rules,  and  requirements  of  the 
association,  becomes  forfeited  if  the  insured, 
after  its  issuance,  uses  liquors  as  a  beverage, 
in  violation  of  a  requirement  of  the  associa- 
tion. (Hogins  T.  Supreme  Council  of  the 
Champions  of  the  Red  Cioaa,  76  Cal.  109.) 

40.  Ibe  fact  that  a  bv-law  of  the  associa- 
tion made  a  breach  of  such  requirement 
punishable  by  sus^nsion  or  expulsion  does 
not  render  suapension  or  expulsion  necessary 
in  order  to  work  a  forfeiture  of  the  policy. 
(Hogins  V.  Supreme  Council  of  the  Cham- 
pions of  the  Red  Cross,  76  Cal.  109.) 

IX.  Action  by  Treu«rer  of. 

41.  An  action  is  maintainable  by  the  duly 
elected  treasurer  of  a  voluntary  association, 
who  sues  on  behalf  of  himself  and  the  other 
members  of  the  association,  except  the  defend- 
ant, the  former  treasurer  of  the  association, 
to  compel  him  to  pay  over  trust  funds  belong- 
ing to  the  association,  which  should  be  in  the 
custody  of  its  treasurer,  and  which  the  de- 
fendant  has  refused  to  pay  over  on  demand. 
(Gieske  v.  Anderson,  77  Cal.  247.) 

X.  Aettons  Agralnst;  Action  by  Members  to 
Enforce  Trust. 

Action  for  damage  for  expulsion  will  not 
lie  where  suspension  affirmea  by  association. 
See  ante,  VII. 


Venue  of  actions  against.  See  Venue,  I,  S,b. 
Service  of  summons,  what  insufficient.   See 
Summons,  80. 

42.  The  constitution  of  the  corporation  pro- 
vided that  members  when  sick,  upon  comply- 
ing Mrith  certain  conditions,  should  be  entitled 
to  an  allowance  out  of  the  funds  of  the  corpo- 
ration ;  that  the  board  of  trustees  should  ex- 
amine all  the  claims  of  members  for  such  al- 
lowance, and  that  no  money  idiould  be  paid 
out  of  the  corporate  funds  except  upon  the 
order  of  the  trustees.  Held,  that  a  member 
could  not  maintain  an  action  to  recover  the 
allowance  until  after  the  board  of  trustees 
had  been  given  an  opportunity  to  examine 
his  clnim  therefor.  (Robinson  v.  Irish- 
American  Benevolent  Society,  67  Cal.  185.) 

43.  A  complaint  against  an  unincorporated 
endowment  association,  composed  of  a  laras 
namber  of  persons,  which  alleges  that  the  ob- 
ject of  the  association  is  the  payment  of  en- 
dowments in  the  sum  of  six  hundred  dollars 
at  certain  periods,  until  the  aggregated  pay- 
ments to  each  member  amount  to  the  sum  of 
six  thousand  dollars,  payable  out  of  a  special 
benefit  fund,  composed  of  the  proceeds  of  as- 
sessments and  fines  levied  upon  the  members, 
and  accumulation  of  interest  from  invest- 
ments, that  the  plaintiff,  while  a  member  of 
the  association,  in  good  standing,  presented 
a  coupon  to  the  secretary  of  the  association, 
which  provided  that  it  "  shall  not  exceed  six 
hundred  dollars,  and  shall  not  mature  ijefore 
the  month  of  June  in  the  year  1891,"  and 
that  it  would  be  void  if  detached  from  a  cer- 
tificate annexed  thereto,  but  that,  upon  pre- 
sentment of  the  coupon,  payment  was  re- 
fused, although  there  were  ample  funds  to  pay 
it,  but  which  fails  to  show  how  much,  if  any 
thing,  the  plaintifi  had  been  paid  in  endow- 
ments, or  that  the  plaintiff  was  entitled  to 
draw  any  thing  from  the  fund,  or  that  any  as- 
sessment had  been  made  to  meet  that  par- 
ticular demand,  or  whether  the  obligation 
has  matured,  or  how  much,  if  any  thing,  is 
due  under  the  contract,  does  not  state  a  canse 
of  action.  (Rebut  v.  Legion  of  tlie  West,  96 
Cal.  661.) 

44.  When,  by  the  rules  of  the  supreme  coun- 
cil of  a  benefit  association,  evidence  of  death 
of  a  member  is  to  be  furnished  by  the  subor- 
dinate council  of  which  deceased  was  a  mem- 
ber, it  is  not  necessary,  in  an  action  against 
the  supreme  council  upon  a  benefit  certificate 
issued  Dy  the  supreme  council,  to  find  whether 
the  beneficiary  furnished  proof  of  the  death. 
(Millard  v.  Supreme  Council  of  American 
Legion  of  Honor,  81  Cal.  840.) 

46.  If,  in  a  complaint  against  a  company 
by  its  company  name,  under  the  six  bnndrea 
and  fifty-Bixtb  section  of  the  Practice  Act, 
there  is  an  entire  absence  of  any  statement 
showing  the  existence  of  the  conditions 
named  in  the  section,  and  iudement  is  ren- 
dered against  the  company  by  default,  is  the 
judgment  void,  or  are  these  conditions  mat- 
ters to  be  pleaded  in  abatement,  and,  if  not 
thus  pleaded,  waived,  query?  (Welsh  ▼.  Kirk- 
patrick,  80  Cal.  202.) 

46.  If  a  complaint,  in  an  action  against  a 
companv  by  its  company  name,  states  sub- 
stantially ttie  conditions  mentioned  in  the 
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six  hundred  and  fifty-sixth  eection  of  the 
Practice  Act,  and  the  aheriS  retoma  that  he 
has  served  the  summons  on  one  of  the  mem- 
bers of  the  company,  and  judgment  by  de- 
fsolt  is  entered  up  against  the  company  by 
its  name,  to  be  enforced  against  the  joint 
property  of  the  members,  the  judgment  is 
not  void,  but  may  be  enforced  by  execution 
■gainst  the  company  property.  (Welsh  t. 
Srlcpatrick.  30  Cal.  202. ) 

47.  Such  judgment  is  not  a  judgment 
against  the  i>erson  served  with  process,  but 
f^ainst  the  company.  (Welsh  t.  Kirk- 
patrick,  30  Cal.  202.) 

48.  It  seems  that  if  an  association  of  per- 
sons traneacting  business  under  a  common 
name  contracts  a  debt  which  is  secured  by  a 
mortgage  of  one  or  more  of  the  associates  or 
of  a  third  person,  the  mortgagee  in  bis  action 
to  foreclose  may,  if  be  chooses  to  do  so,  pro- 
ceed against  the  association  by  its  common 
name  under  section  388  of  the  Code  of  Civil 
Procedure,  for  the  purpose  of  obtaining  a 
deficiency  judgment,  binding  only  the  joint 
property  of  the  associates.  (Goodlett  t.  St. 
Elmo  Investment  Co.,  94  Cal.  297. ) 

49.  In  an  action  to  foreclose  a  mortgage  al- 
lied to  have  been  executed  bv  the  trustee  of 
an  association  acting  in  behalf  of  the  associa- 
tion, where  the  association  was  sued,  and  also 
the  individual  members  thereof,  all  of  whom 
appeared  and  answered  to  the  merits,  and 
the  complaint^  though  ambiguous,  is  not 
dearly  indicative  of  an  intention  to  proceed 
under  section  388  of  the  Code  of  Civil  Pro- 
cedure, or  to  forego  the  right  of  plaintifi  to  a 
deficiency  judgment  against  the  individual 
memliers,  and  the  answers  of  the  defendants 
admitted  the  genuineness  and  due  execution 
of  the  articles  of  association  as  set  forth  in 
the  complaint,  and  did  not  controvert  the 
partnership  relation  of  the  members  and 
their  joint  liability  to  third  persons  upon  ob- 
ligations of  the  company  incurred  while  they 
were  such  members,  and  the  trial  court  im- 
pliedly found  that  the  trustee  executing  the 
mortgage  had  authority  to  do  so  for  the  com- 
pany, and  that  it  bound  the  company  and  its 
memlserfl,  the  mortgagee  is  entitled  to  a  de- 
ficiency judgment  against  the  defendants  who 
were  memters  of  the  association  at  the  date 
of  the  execution  of  the  mortgage,  and  a 
deficiency  judgment  against  the  association 
alone  will  be  reversed  upon  appeal  of  the 
mortgagee.  (Ckxxllett  t.  St.  Elmo  Invest- 
ment Co.,  94  Cal.  297.) 

60.  Where,  in  an  action  against  a  mutoal 
benefit  society  to  recover  an  installment  of 
flick  benefits,  the  defense  was  that  the  by- 
law under  which  plaintiff  claimed  was  altered 
by  a  subsequent  by-law,  and  the  question 
litigated  was  whether  the  defendant  had 
power  to  make  the  alteration,  a  judgment  in 
favor  of  the  plaintiff  is  conclusive  of  the  want 
of  power,  and  estops  the  defendant  from 
maintaining  the  same  defense  in  an  action 
for  installments  subsequently  due.  (Wiese  ▼. 
San  Francisco  Musical  Society,  82  Cal.  645.) 

61.  Above  rule  applied  to  the  judgment  of 
a  superior  court  rendered  on  appeal  from  a 
Instice's  court.  (Wiese  t.  San  Francisco 
Musical  Society.  82  Cal.  646.) 


52.  Defendants  held  the  legal  title  to  the 
land,  which  they  acquired  from  the  plaintiff 
and  another  in  trust  for  the  members  of  a 
league,  the  plaintiff,  as  a  member  of  the 
league,  mav  enforce  the  trust  in  an  action 
to  which  all  the  beneficiaries  were  parties, 
but  not  otherwise.  (McBrown  v.  Dalton,  70 
Cal.  89.) 

XI.  Dlssolstion  ttf   and   Dlstribstloii  of 
Assets. 

5S.  If  a  benevolent  association  exclude  a 
member  from  its  meetings,  because  he  refuses 
to  take  an  oath,  to  be  administered  by  the 
president^  which  oath  was  not  required  by 
the  constitution  or  by  the  by-laws^  and  is  for- 
eign to  the  objects  of  the  association,  it  is 
ground  for  a  dissolution.  (Gorman  t.  Rus- 
sell, 14  Cal.  631.) 

64.  The  "Riggers  and  Stevedores'  Union 
Association  of  San  Francisco,"  a  voluntary 
association  for  mutual  relief,  having  ex- 
cluded plaintiffs  from  the  association  be- 
cause of  their  refusal  to  take  an  oath  not  re- 
quired by  the  constitution  or  by-laws  of  the 
association,  and  ioreign  to  the  objects  thereof, 
plaintiffs  as  members  brought  suit  for  dissolu- 
tion of  the  association  and  distribution  of  its 
funds,  and  the  supreme  court  having  de- 
cided on  demurrer  to  the  complaint  that  the 
association  was  a  partnership,  and  would  be 
dissolved  by  a  court  of  equity  for  improperly 
excluding  a  member,  and  the  cause  having 
been  remanded  for  further  proceedings,  the 
defendants  rescinded  their  resolutions  requir- 
ing an  oath,  and  filed  an  answer  ofilering  to 
admit  plaintiffs  to  all  their  rights  and  privi- 
leges in  the  association.  Held,  that  this  ac- 
tion of  the  association  sufiSces  to  prevent  a 
decree  of  dissolution,  and  that  the  bill  was 
properly  dismissed.    (Gorman  v.  Russell,  18 

65.  A  benevolent  association,  incorporated 
to  promote  the  cause  of  temperance,  and  not 
for  pecuniary  profit,  cannot  divide  any  part 
of  the  corporate  property  or  funds  among  its 
members ;  and  any  member  of  such  associa- 
tion may  maintain  an  action  to  prevent  or  set 
aside  such  a  plain  misappropriation  of  the 
corporate  funds.  Every  stockholder  or  mem- 
ber of  a  corporation  has  the  right  to  sue  in 
equity  to  prevent  anv  departure  from  the 
chartered  purposes  of  a  corporation  by  the 
action  of  the  majority.  ( Ashton  y.  Dashaway 
Assn.,  84  Cal.  61.) 

CHted  96  Cal.  79. 

UMTED  STATES. 

State  and  federal  governments.  See  Con- 
stitutional Law,  III. 

Title  of  to  lands  in  California.  See  Public 
Lands,  I. 

OfBcer  of,  ejectment  against.  See  Eject- 
ment, IV,  8. 

Prescription  against.  See  Adverse  Posses- 
sion, III,  2. 

Effect  of  statute  of  limitations  on.  See 
Statute  of  Limitations,  V,  1. 

Power  of  federal  government  to  aconire 
property.  See  cross-references  under  Feaeral 
Government. 
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UNITED  STATES  COURTS. 

See  United  States  District  Coart. 

Laws  relating  to Jarisdiction  of.  See  Oon* 
■titutional  Law,  III,  1. 

Federal  practice.    See  Federal  Practice. 

Conflict  between  state  and  federal  court*. 
See  Judgments,  XXII. 

Judgments  of.    See  Judgments,  XXII. 

Jurisdiction  of  federal  courts  in  suit  be- 
tween aliens.    See  Aliens,  49. 

UKITED  STATES  COMMISSIOITEB. 

Jurisdiction  over  deserting  seamen.  See 
Shipping,  XI. 

Oath,  power  to  administer.  See  Swamp 
and  Oremowed  Lands,  110. 

Cannot  administer  oaths.  See  Estates  of 
Deceased  Persons,  106. 

UmTED  STATES  DISTBICT  COUST. 

1.  If  an  act  of  Congress  gives  jarisdiction  to 
a  district  court  of  the  United  States  to  adjudi- 
cate on  the  title  to  certain  lands,  the  court 
has  no  authority,  under  the  act,  to  adjudicate 
on  the  title  to  lands  other  than  those  men- 
tioned in  the  act.  (Umbarger  t.  Chaboya, 
49  Cal.  626.) 

2.  If  a  district  court  of  the  United  States 
is  authorised  by  a  special  act  of  Congress  to 
adjudicate  on  the  validity  of  a  Mexican  grant 
to  a  tract  of  land  deacritfed  in  a  petition  filed 
by  the  claimant  in  said  court,  the  court  has 
jurisdiction  to  reject  the  grant  except  a  por- 
tion thereof,  and  confirm  that  poraon  not 
thus  rejected.  (Umbarger  v.  Chaboya,  49  Cal. 
626.) 

UMTED  STATES  MAIL. 

See  Mail  Contracts;  Postmasters. 

imiTED  STATES  MABINE  HOSPITAL. 

Title  to  lot.    See  San  Francisco,  159,  et  seq. 

mriTED  STATES  MABSHAL9. 
See  Marshals. 

1.  A  trespass  committed  by  a  deputy  mar- 
shal or  sheriff,  in  his  ofiBcial  character,  is 
considered,  in  law,  as  committed  directly  and 
personally  by  his  principal.  (Hirson  v. 
Band,  39  Cal.  816.) 

2.  When  a  trespass  ia  committed  by  a 
marshal  or  sheriff,  either  personally,  or  by 
deputy,  his  official  character  does  not  relieve 
him  from  personal  responsibility.  (Hirsoh 
V.  Rand,  39  Cal.  315.) 

Distinguished  79  Cal.  82. 

8.  In  an  action  against  an  officer,  such  as 
sheriff  or  marshal,  for  a  trespass  committed 
through  his  deputy,  it  is  not  necessary  to 
state  the  official  cnaracter  of  the  defendant 
in  the  complaint,  or  to  charge  the  trespass  as 
having  been  committed  through  a  deputy. 
(Hirsch  v.  Band,  39  Cal.  315.) 

4.  District  courts  have  jurisdiction  of  ac- 
tions for  trespass  against  a  United  States 
marshal.    (Hirsch  v.  Rand,  39  Cal.  316.) 

UmTED  STATES  SUPREME  COURT. 

Appeals  to.    Bee  Appeals,  XIV. 
Decisions  of.    See  Stare  Decisia. 


VSITERSAL  PARTinBRSHIFS. 

See  Partnership,  IV. 

UlTITERSITIES. 

See  State  University. 
Colleges.    See  Colleges. 

UKITERSITT  OF  CAUFORHIA. 

See  Hastings  Law  (Dollege ;  State  University. 

UNLAWFUL  DETAIKER. 

See  Forcible  Entry  and  Unlawful  Detainer. 

USA6ES. 

Whether  binding.  See  Master  and  Serv- 
ant. 70. 

Meaning  given  words  by  usage  will  be  fol- 
lowed.    See  Contracts,  94. 

Presumption  arising  from  uniform  proce- 
dure.   See  Pleading  and  Practice,  XV. 

Admitted,  submitting  to  jury.  See  In- 
structions, 129. 

1.  Where  authorities  differ  the  court  ought 
to  adopt  that  opinion  which  is  most  in  unison 
with  the  former  condition  of  things  in  Cali- 
fornia, and  which  will  beat  conduce  to  uphold 
and  carry  into  execution  the  intention  of  the 

rtrties.    Per  Bennett,  J.    (Panaud  v.  Jonea^ 
Cal.  488.) 
Cited  22  Cal.  71. 

2.  The  custom  of  merchants  is  not  admissi- 
ble in  evidence  to  vary  the  plain  meaning  of 
a  written  contract.  (Corwin  v.  Patch,  4  CaL 
204.) 

3.  If  a  contract  for  the  delivery  of  wool 
contains  an  express  warranty  that  it  is  to  be 
delivered  in  good  order,  evidence  of  a  custom 
which  would  relieve  the  warrantor  from  lia- 
bility under  it  is  not  admissible.  (Folhemua 
V.  Heiman,  50  Cal.  438.) 

Cited  60  Cal.  287. 

4.  Parol  evidence  of  the  usage  and  custom 
of  trade  is  inadmissible  to  contradict  or  vary 
an  unambiguous  clause  of  a  charter  party 
providing  that  a  commission  at  a  specified 
rate  ^ali  be  paid  bythe  vessel  after  loading 
to  the  charterer.  (Hollowayv.  McNear,  81 
Cal.  164.) 

6.  Where  evidence  of  such  us^e  is  ad- 
mitted without  objection  on  the  trial,  the 
court  may  properly  instruct  the  jury  not  to 
consider  it  for  the  purpose  of  varring  the 
terms  of  the  written  instrument.  (HoIlowaT 
V.  McNear,  81  Cal.  164.) 

6.  Though  evidence  of  usage  is  not  admissi- 
ble to  relieve  a  party  from  his  express  stipu- 
lation or  to  vary  a  contract  certain  in  ita 
terms,  it  has  a  legitimate  office  in  aiding  to 
interpret  the  intention  of  the  parties  to  a 
contract,  the  character  of  which  is  to  be  as- 
certained from  general  implications  and  pre- 
sumptions.    (Bums  ▼.  Sennett,  99  Cal.  383.) 

Established  usage  of  firm  becomes  jmrt  of 
contract  of  partnership.   See  Partnership,  70. 

To  supply  place  of  express  contract.  See 
Agency,  22. 

Entering  into  contract  of  employment,  evi- 
dence of.    See  Master  and  Servant,  78. 

Evidence  of  custom  to  inspect  goods  on  sale 
by  sample.    See  Sales,  184. 
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Begarding  interest  on  balances.  See  Inter- 
est, 47. 

Overdrafts,  nsage  as  to  allowance  oL  See 
Banks  and  Banking,  14. 

7.  In  an  action  brongbt  to  recover  a  sum  of 
money  alleged  to  be  due  as  the  iii  at  payment 
or  margin  on  a  written  contract  for  the  sale  of 
stock  by  a  member  of  a  board  of  brokers,  to 
be  delivered  to  the  boyer  in  thirty  days,  if 
the  contract  acknowledges  the  receipt  of 
snch  first  payment,  the  plaintiff  may  give 
evidence  of  wnat  the  custom  of  the  boai^  of 
brokers  was  with  regard  to  making  and  de- 
livering snoh  contracts,  for  the  purpose  of 
accounting  for  the  delivery  of  the  contract 
without  receiving  the  money.  (Winans  ▼. 
Hassey,  48  Cal.  635.) 

Cited  99  Cal.  872. 

8.  Under  the  Mexican  law  cnstom  is  some- 
times allowed  not  only  t«  control,  limit, 
modify,  and  interpret  the  general  mles  of 
the  system,  bnt  even  to  establish  a  rule  in 
direct  contravention  of  the  positive  written 
law.  Thus,  custom  may  attain  the  force  of 
law,  not  only  when  there  is  no  law  to  the 
contrary,  but  when  the  effect  of  it  is  to  over- 
tnra  the  previous  law  which  stands  in  opposi- 
tion to  it.  Per  Bennett,  J.  (Von  Schmidt  v. 
Hontington,  1  Cal.  55.) 

Cited  6  Gal.  160;  10  Cal.  477;  81  Cal.  622. 

9.  A  verdict  of  a  jur]|r  will  not  be  disturbed 
on  the  ground  that  evidence  was  offered  and 
received  at  the  trial,  after  objection,  that  a 
cnstom  had  prevailed  in  California,  amongst 
Spanish  and  Mexican  residents,  before  the 
acquisition  of  the  country  by  the  Americans, 
that  no  more  than  two  witnesses  were  req- 
uisite to  attest  the  execution  of  a  will,  when 
it  appears  from  such  evidence  that  the  cus- 
tom nad  prevailed  generally  and  for  a  long 
time.  (Panaud  V.  Jones,  1  Cal.  488.) 
Cited  10  Cal.  478;  11  Cal.  169;  81  Cal.  622;  9 

Mont.  406. 

Customs  in  California  previous  to  the  ses- 
sion as  to  probate  of  wills.     See  Wills,  103. 

Execution  of  will,  customs  as  to  under 
Mexican  law.    See  Wills,  24. 

Of  secretary  to  serve  without  comiwnsation. 
See  Corporations,  495,  et  seq. 

Want  of  care,  custom  will  not  excuse, 


See 
See 


Shipping,  31. 

Negligence,  usage,  effect  on  liabQity, 
Kegligence,  27. 

To  permit  animals  to  run  at  large.    See 
Railroads,  149. 

Custom  of  boys  to  play  on  street.    See 
Bailroads,  260. 

As  to  berdinji  cattle.    See  Animals,  8,  9. 

Cannot  override  law.    See  Mines  and  Min- 
ine,  160. 

Local  mining  customs,  rules  and  regula- 
tions.   See  Mines  and  Mining,  VI. 

Regulating  extent  of  mining  claim.    See 
Mines  and  Mining,  101, 102. 

USE  Aim  OCCUPATIOir. 

Action  for  survives.    See  Abatement,  37. 

1.  The  right  to  recover  for  use  and  occupa- 
tion is  founded  alone  on  contract.    (O'Oonner 
V.  Corbitt,  3  Cal.  370.) 
Cited  6  Cal.  233. 


2.  A  decree  was  made  directing  that  the 
plaintiff  pay  into  court  a  sum  of  money,  and 
that  the  defendant  thereupon  make  a  deed 
conveying  certain  land  to  the  plaintiff,  and 
also  that  he  surrender  possession  thereof. 
Held,  that  the  plaintiff  could  maintain  an  ac> 
tion  for  mesne  profits  for  the  period  after  said 
payment  during  which  the  defendant  refused 
to  surrender  possession,  although  no  deed  was 
made  pursuant  to  the  decree.  (Hidden  t» 
Jordan,  67  Cal.  184.) 

3.  After  such  payment  the  decree  operated 
to  invest  the  plaintiff  with  the  l^;al  title. 
Mr.  Justice  McKin8try,ooncuning.  (Hidden 
v.  Jordan,  67  Cal.  184.) 

4.  No  action  for  use  and  occupation  will 
lie,  where  possession  is  adverse  and  tortious, 
for  such  possession  excludes  the  idea  of  a  con- 
tract, which,  in  all  cases  of  this  action,  must 
be  either  express  or  implied.  (Sampson  v. 
Scbaeffer,  3  (Jal.  196. ) 

6.  When  a  person  has  occupied  land  with 
the  acquiescence  and  consent  of  the  owner  no 
rents  and  profits  can  be  recovered  in  eject- 
ment during  the  period  of  such  acquiescence 
and  consent.    (Ross  v.  Evans,  65  (Jal.  439.) 

6.  In  an  action  ex  contractu,  the  com- 
plaint, consisting  of  two  counts,  alleged,  in 
the  first,  that  defendants  were  indebted  to 
the  plaintiffs  in  the  sum  of  ten  tbouoand  dol- 
lars, for  the  use  and  occupation  of  plaintiffs' 
certain  wharf  by  the  defendants,  at  their  in- 
stance and  request,  and  by  the  sufferance  of 
the  plaintiffs,  ana  that,  in  consideration 
thereof,  defendants  promised  to  pay  said  sum 
to  plaintiffs,  on  request;  and,  in  tne  second 
count,  that  at  the  request  of  the  defendants 
the  plaintiffs  had  suffered  and  permitted  the 
defendants  to  use  a  certain  berth  at  said 
wharf  for  a  period  and  in  a  manner  particu- 
larly specified,  and  that,  in  consideration 
thereof,  the  defendants  promised  to  pay  to 
the  plaintiffs,  on  request,  so  much  as  thev 
reasonably  deserved  to  have  therefor,  which 
sum  was  alleged  to  be  ten  thousand  dollars. 
The  answer  was  a  general  denial.  It  ap- 
peared from  the  proofs  at  the  trial  and  the 
findings  of  fact  fifed,  that  defendants  did  oc- 
cupy plaintiffs'  said  wharf  in  the  manner  and 
for  the  period  alleged,  but  was  so  done  neither 
in  pursuance  of  the  express  contract  alleged 
by  plaintiffs  in  said  first  count,  nor  by  the 
permission  or  sufferance  of  the  plaintiffs  as 
alleged  in  said  second  count,  but  that  said 
occupancy  by  the  defendants  at  the  time  of 
its  commencement  was  wholly  unauthorized 
bv  any  contract,  and  was  a  trespass  upon  the 
plaintiffs'  wharf.  Held,  that  this  is  an  ac- 
tion for  use  and  occupation,  and  that  such 
action  does  not  lie  where  the  occupation  was 
tortious  and  not  under  a  contract,  or  at  least 
permissive.  (Hathaway  T.  Ryan,  86  Cal. 
188.) 
CSted  19  Nev.  428. 

Assignee  can  recover  for,  when.  See  As- 
signments of  Contracts,  110. 

Rents  and  profits,  right  to  on  forfeiture  by 
vendee.    See  vendor  and  Vendee,  173. 

Tenant  holding  over,  liability  for.  See 
Landlord  and  Tenant,  310. 

Rights  of  purchaser  at  tax  sale  to  rents  and 
profits.    See  Taxation,  XII,  6,  f,  D. 
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Bents  and  proflta  on  foreclosure.  See  Mort- 
gages, XIX,  18,  j. 

Bents  and  profits  where  mortgagee  in  pos- 
■easion.    See  Mortgages,  X,  1,  e. 

7.  Where  damages  are  claimed  for  ase  snd 
occupation  prior  to  the  commencement  of  the 
action  the  complaint  must  state  the  title  of 

Slaintiff  as  existing  at  some  prior  date  (to  be 
esignated),  and  as  continuing  up  to  the  com- 
mencement of  the  action,  and  the  entry  of  de- 
fendant at  some  date  subsequent  to  that  of 
the  alleged  title.  (Payne  t.  Ireadwell,  16 
Oal.  220.) 

8.  The  allegation  that  the  use  and  occupa- 
tion of  the  lot  in  question  was  at  the  request 
of  defendant,  and  by  the  permission  of  plain- 
tiff;  was  the  allegation  of  a  contract ;  and  this 
plaintiff  ia  bound  to  establish  to  enable  him 
to  succeed.  (Sampson  t.  Schaeffer,  8  Oal. 
196.) 

Joint  action,  when  demands  are  Beveral. 
See  Parties,  41. 

Allegations  as  to  rents  and  profits.  See 
Ejectment,  V,  8^  d. 

Attachments  in  actions  for.  See  Attach- 
ments, III,  4. 

Limitation  of  actions  for  rents  and  profits. 
See  Statute  of  Limitations,  YI,  3,  c. 

Bill  of  particulars  cannot  be  called  for  in. 
See  Pleading  and  Practice,  211. 

Damages  Tor  admission  by  failure  to  deny. 
See  Damages,  99, 100. 

9.  In  an  action  for  use  and  occupation  the 
court  was  asked  to  instruct  the  jury  "  that  it 
was  necessary,  to  enable  the  plaintifi  to  re- 
cover, that  he  should  show  that  the  defend- 
ant used  and  occupied  the  premises  by  the 
permission  of  the  plaintiff;  and,  if  tbe  jury 
believe  defendant  used  and  occupied  the 
same  against  the  will  of  the  plaintiff,  that 
tbe7  must  find  a  verdict  for  tbe  defendant," 
which  the  court  refused.  Held,  that  in  this 
tbe  ooort  erred.  (Sampson  t.  Schaeffer,  8  Cal. 
196.) 

10.  Ordinarily,  the  actual  damage  wbich 
one  sustains  by  being  deprived  of  the  use  and 
occupation  of  land  is  the  value  of  the  use  and 
occupation  of  the  land  during  the  time  he  is 
deprived  of  possession.  (Eva  t.  McMahon, 
77  Cal.  467.) 

11.  In  actions  for  mesne  profits  the  court 
will  not  interfere  if,  in  cases  where  the  plain- 
tiff is  entitled  to  recover  more  than  the  rental 
value  of  the  land,  the  jury  find,  as  damages, 
a  gross  sum  made  up  of  the  value  of  the  rents 
and  interest ;  but  the  court  cannot,  as  a  mat- 
ter of  law,  add  interest  to  the  amount  of 
damages  found  by  the  jury  or  by  the  court. 
(Haggin  v.  Clark,  51  CaL  112.) 

Cited  72  Cal.  330. 

12.  In  an  action  for  mesne  profits  the  value 
of  the  improvements  placeo  on  the  land  by 
the  defendant  before  the  plaintiff  acquired 
title  cannot  be  set  oS  against  damages  by 
way  of  mesne  profits  wbich  accrued  subse- 
quent to  the  ponveyance  to  the  plaintiffs. 
(Haggin  v.  Clark,  51  Cal.  112.) 

13.  An  allowance  for  the  value  of  improve- 
ments made  upon  land  can  be  made  only  as 
an  offset  for  damages  claimed  for  withhold- 
ing possession,  and  where  the  property  is 


awarded  to  the  heirs  of  a  testator  as  against 
the  purchasers  at  a  void  executor's  sale,  and 
the  court  finds  that  the  value  of  the  improve- 
ments made  by  the  purchasers  is  in  excess  of 
the  value  of  the  rents  and  profits,  it  is  proper 
to  allow  no  judgment  for  rents  or  damages, 
and  no  further  allowance  can  be  made  for  im- 
provements.    cHuse  V.  Den,  85  Cal.  390. ) 

Improvements  as  setoff  against.  See  Set- 
oft,  12. 

Claim  for  as  counterclaim.  See  Coonter- 
claim,  14, 15. 

14.  If  the  court,  in  an  action  for  mesne 
profits,  finds  the  value  of  the  rents,  isaaea, 
and  profits  of  the  land  during  a  certain 
period,  it  may  be  assumed  that  the  finding  ia 
equivalent  to  a  finding  of  tbe  amount  of  dam- 
ages sustained.  (Haggin  t.  Clark,  51  Cal. 
n2.) 

16.  A  judgment  rendered  for  use  and  ooco- 
pation  shomd  not  draw  any  interest  what- 
ever.   (Osbom  V.  Hendrickson,  8  Cal.  31.) 
Cited  15  Nev.  819;  distinguished  31  Cal.  471. 

Damages  and  mesne  profits.  See  Eject- 
ment, XVlII. 

Becovery  of  value  of.   See  Interpleader,  13. 

Judgment  for  damages  in  currency  in  eject- 
ment.   See  Judgments,  43. 

Judgment  for  is  error  in  suit  to  quiet  titie. 
See  Quieting  Title,  165. 

Stay  bond  oii  appeal.    See  Appeals,  1762. 

Sureties,  liability  for.    See  Appeals,  755. 

USES. 

Bee  Adrerse  Possession ;  Easements,  II,  8. 

Highways,  acquiring  by  user.    See  High- 
ways, I,  2. 
EtEeot  of.    See  Dedication,  n.  S. 

USES. 

Charitable.    See  Charitable  Uses. 

Whether  the  Statute  of  Uses  (27  Henry 
VIU,  c.  10)  was  ever  in  force  in  this  stat^ 
query?    (Chandler  t.  Chandler,  65  Cal.  267. ) 

USUBPATIOH. 

OfBce,  usurpation  oL  See  OflSoea  and 
Officers,  VI. 

Franchises,  usurpation  of.  See  Fran- 
chises, VI;  Municipal  Corporations,  VUI; 
BailrcMids,  X,  3. 

Bight  to  build  turnpike.  See  Turnpike 
Companies,  HI. 

U8UBT. 

Doctrine  of  under  Mexican  law.  See  In- 
ternational Law,  1. 

1.  Illegality  of  usury  is  wholly  creature  of 
legislation,  and  in  this  state  nothine  has  been 
prescribed  by  the  legislature  to  relieve  pai^ 
ties  from  contracts  providing  for  exorbitant 
rates  of  interest.  (Coleman  v.  Commins,  77 
Cal.  548.) 

2.  No  usury  law  was  in  force  in  California 
in  January,  1850,  though  the  Mexican  laws 
had  not  then  been  abolished  by  legislation. 
(Fowler  v.  Smith,  2  CaU  89.) 

Cited  14  Cal.  179. 

3.  To  establish  nsnry  the  party  must 
show  that  the  rate  agreed  upon  was  greater 
than  that  which  was  customary,  at  tbe  time 
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ftnd  place  of  the  contraei.   (Fowler  t«  Smith, 
2  Cal.  568.) 

TACAHCT. 

Office,  vaoancjr  in.  See  Offioea  and  Of- 
ficem,  XIV. 

Truateee,  vacancy  in.  See  Tnuto  and 
Troatees,  YU,  10. 

TACATIOir. 

YalicUty  of  judgment  rendered  after.  See 
JadgmentB,  Xfl,  17. 

Entry  oi  judgment  in  vacation.  See  Judg- 
ments, II,  8,  e. 

Terms  of  court.    See  Ck>nrts.  IV. 

Filing,  finding  in.    See  Findings,  29. 

Judgments,  vacation  of.  See  Judgments, 
XIV. 

Order  on  motion  for  new  trial,  vacation  of. 
See  New  Trial,  XI,  4. 

Writ  of  assistance,  vacation  of.  See  Assist- 
ance, V.  

Streets,  vacation  of.    See  Streets,  VII. 

TACCOATIOK  ACT. 

la  valid.    See  Constitutional  Law,  260. 

TAeSAjrCT. 

See  Oriminal  Law,  XXI,  64. 

TALLEJO. 

Statute  removing  state  capital  to.    See  State 
Capital,  2,  et  seq. 

TALUATIOir. 

See  eross-referenoee  under  Appraisement. 

Propertv,  valuation  of.  See  Taxation,  V,  11. 
Board  of  equalization  making  original  valua- 
tion.   See  Taxation,  VI,  4. 

VALUE. 

Standard  of.    See  Taxation,  826. 

Evidence  as  to.  See  Eminent  Domain,  X, 
6,  g;  Evidence,  IX,  13,  a. 

Evidence  as  to  cost.    See  Trover,  80. 

Evidence  as  to  value  of  leasehold.  See 
Trespass,  61.  _,       « 

Presumption  as  to  value  of  property.  See 
Presumptions,  28. 

Misrepresentations  as  to  value.  See 
"Vendor  and  Vendee,  UI. 

Market  value.    See  Market  Value. 

Market  value,  evidence  as  to.  See  Sales, 
S65. 

Testimony  as  to  market  value  in  action  for 
nuisance.    See  Nuisance,  79. 

Action  for  breach  of  contract  to  convey, 
market  value  of  land.  See  Vendor  and 
Vendee,  243. 

Actual  cash  value.    See  Insurance,  11,  6. 

Homestead,   value  of.    See    Homesteads, 

vn. 

statement  of  in  homestead  declaration. 
See  Homesteads,  IV,  4. 

Probate  homestead,  value  of.  See  Home- 
ateads,  XV,5. 

Statements  as  to.    See  Insurance,  1, 4. 

YAH  NESS  0BDI5ANCE. 
See  San  Francisco,  XIY,  7. 


YARIAirC!E. 
I.  Bnle  tkat  Allegata  and  Prebata  Must 

Agree;  Materiality  and  ElTeet  of  Ta- 

riance. 
n.  Objection,  how  Taken  Advantage  of^ 

Waiver  of;  Effect  of  Verdict. 

Arson,  variance  in  prosecution  for.  See 
Criminal  Law,  1186. 

Burglary,  variance  in  prosecution  for.  See 
Criminal  Law,  1414. 

Forgery,  variance  in.  See  Criminal  Law, 
XXI,  27.  c 

Larceny,  variance  in  prosecution  for.  See 
Criminal  Law,  XXI,  36,  g,  H. 

Indictment  fur  larceny  and  commitment, 
variance  between.  See  Criminal  Law,  XXI, 
36,f,  H. 

Indictment  for  false  pretenses  and  proof, 
variance  between.    See  Criminal  Law,  1689. 

In  criminal  prosecution.  See  Criminal 
Law,  XVIII,  14,  V. 

Acquittal  for  variance.    See  Criminal  Law, 

xvir,  3,  g. 

Accident,  insurance  policy,  variance  in  ac- 
tion on.    See  Insurance,  236. 

Agent,  action  against,  variance  in.  See 
Agency,  235. 

Amendment  to  conform  to  proofs.  See 
Pleading  and  Practice,  XI,  16. 

Amendment  to  permit  evidence.  See 
Pleading  and  Practice,  XI,  15. 

Assumpsit,  variance  in.    Bee  Assumpsit,  69. 

Bills  and  notes,  action  on,  variance  m.  See 
Bills  and  Notes,  XVIU,  5. 

Claim  of  proper^,  defense  of  must  be 
pleaded.    See  Sheriffs,  37. 

Compensation^  action  for,  variance  in.  See 
Attorney  and  Client,  VII,  6,  b. 

Ejectment,  variance  in.  See  Ejectment, 
872,  373. 

Execution  and  judgment,  variance  be- 
tween.   See  Executions,  43. 

Findings  and  complaint,  variance  between. 
See  Appeals,  2651,  2652. 

Fire,  variance  in  action  for  injury  from, 
what  is  not.    See  Railroads,  181. 

Fire  insurance  xxjlicy,  variance  in  action 
on.    See  Insurance,  141. 

Forcible  entry,  variance  in  action  for.  See 
Forcible  Entry  and  Unlawful  Detainer,  246. 

Judgment,  variance  in.  See  Judgments, 
XII, «. 

Libel,  variance  in.    See  Libel,  IV,  4,  e. 

Mechanic's  iien,  variance  in  action  on. 
See  Mechanics'  Liens,  872. 

Mortgage,  variance  u  suit  to  foreclose.  See 
Mortgages,  653,  654. 

Name,  variance  in.    See  Bail,  86. 

Profits  of  resale,  variance  in  action  for.  See 
Vendor  and  Vendee,  232. 

Schedule  in  insolvency,  variance  in.  See 
Bankruptcy  and  Insolvency,  133. 

Slander,  proof  of  publication  of,  variance 
in.    See  Slander,  31. 

Slander,  time  of  utterance  of,  variance  in. 
See  Slander,  32,  38. 

Street  contract,  variance  in.  See  Streets, 
XIV,  8. 

Sureties,  actions  against,  variance  in.  See 
Suretyship,  IV,  3,  e. 

Trespass,  variance  in  actions  for.  See  Tres- 
pass, ni,  8. 
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Use  and  occnpation,  action  for,  vulance  in. 
S«e  Use  aud  Uocupation,  6. 

I.  Bnle  that  Alle^ta  and  Probata  Hut 
Agree;  Materiality  and  Effect  «t  Va- 
riance. 

1.  The  rule  is,  that  the  allegations  and  proof 
most  correspond,  and  a  consequence  o!  the 
rule  is  anotiier,  which  is,  that  evidence  of  a 
fact  essential  to  the  support  of  the  action  can- 
not be  heard  unless  it  be  averred  in  the  com- 

glaint.     (Maynard  ▼.  Fireman's  Fund  Ina. 
o.,  34  Cal.  48.) 
Cited  68  Cal.  3d2. 

2.  It  is  a  cardinal  rule  in  equity,  as  in  all 
other  pleadings,  that  the  allegata  and  probata 
must  agree,  and  that  averments  material  to 
the  case  omitted  from  the  pleading  cannot 
be  supplied  by  the  evidence.  (Murdock  t. 
Clarke,  59  Cal.  683,  cited  76  Cal.  49 ;  Green  v. 
Covillaud,  10  Cal.  317,  cited  36  Cal.  179,  56 
Cal.  264,  76  Cal.  49, 1  Idaho,  K.  S.,  678.) 

3.  The  rule  that  the  allegata  and  probata 
must  correspond  is  not  abrogated  by  the  Civil 
Practice  Act.  The  plaintin  must  prove  his 
contract  as  alleged  in  his  complaint,  or  he  is 
not  entitled  to  recover.  (Stout  v.  Coffin,  28 
Cal.  66.) 

Cited  36  Cal.  175, 

Allegata  and  probata  must  corresjwnd.  See 
Common  Carriers,  50. 

4.  A  plaintifi  cannot  recover  upon  cause  of 
action  developed  by  proofs  but  not  stated  in 
the  complaint.    (Burke  v.  Levy,  68  Cal.  32.) 

6.  Plaintiff  mast  be  confined  to  allegations 
in  his  complaint,  (Branger  v.  Chevalier,  9 
Cal.  353.) 

One  must  recover  according  to  pleadings 
and  not  proofs.    See  Husband  and  Wife,  313, 

Evidence  must  be  predicated  upon  proper 
pleadings.    See  Watercourses,  185. 

6.  Seventy-first  section  of  the  Practice  Act, 
requiring  immaterial  variances  between  the 
pleadings  and  proofs  to  be  disregarded,  is  a 
most  beneficial  provision,  and  should  be  liber- 
ally construed  and  carried  oat.  (Began  t. 
O'Reilly,  32  Cal.  11.) 

Cited  89  Cal.  176. 

7.  Plaintiff  cannot  recover  where  the  con- 
tract declared  on  is  essentially  different  from 
the  contract  set  up  by  the  defendant  and 
proved  and  found  by  the  court  to  have  been 
made  between  the  parties;  and  the  respective 
rights  and  obligations  oi  the  parties  under 
the  one  are  essentially  different  from  what 
they  are  under  the  other.  (Cox  t.  Mc- 
LaughUn,  63  Cal.  196,  207.) 

8.  In  an  action  against  a  common  carrier 
for  not  complying  with  a  contract  to  carry 
and  deliver  a  draft  the  complaint  alleged 
that  it  was  signed  "John  Q.  Jackson";  the 

froof  showed  that  it  was  signed  "  John  Q. 
ackson.  Agent."    Held,  that  the  variance 
was  immaterial.     (Zeigler  T.  Wells,  Fargo  A 
Co.,  28  Cal.  263.) 
Cited  98  Cal.  114. 

9.  Where  the  plaintiff  declared  upon  a  note 
made  by  one  McKinley  and  one  Campbell, 
and  gave  in  evidence  a  note  signed  by  H.  C. 
McKinley  and  C.  Campbell  &  Co.,  held,  that 


the  variance  waa  important  and  substantial, 

and  that  the  district  court  erred  in  admitting 

it  in  evidence.    (Cotes  t.  Campbell,  3  Cal. 

191.) 

Cited  56  Cal.  264 ;  69  Cal.  621 ;  78  Cal.  267. 

Complaint  alleging  bill  to  be  drawn  to  A 
where  evidence  shows  it  to  be  payable  to  B. 
See  post,  28. 

10.  If  the  complaint  alleges  a  promise  to 
pay  money  to  a  corporation,  and  the  promise 
proved  was  made  to  a  committee  of  a  church, 
there  is  a  fatal  variance  between  the  com- 
plaint and  proof.  (Christian  College  T. 
Uendley,  49  Cal.  347.) 

Cited  55  Cal.  440. 

11.  The  party  making  an  allegation  in  a 

§  leading  that  the  sale  of  a  mining  claim  on- 
er which  he  claims  title  was  in  writing  is 
not  thereby  precluded  from  proving  that  the 
sale  was  a  verbal  one.  (Patterson  v.  Key- 
stone Min.  Co.,  30  Cal.  360.) 
Cited  7  Nev.  327. 

12.  A  joint  contract  cannot  be  given  in  evi- 
dence where  the  pleadings  set  up  a  several 
contract  alone.  (Steams  t.  Martin,  4  GaL 
227.) 

13.  An  alleged  cause  of  action  for  goods  sold 
and  delivered  is  not  sustained  by  proof  of 
delivery  of  the  ^oods  to  the  defendant,  to  be 
sold  on  commission.  (KvansT.  Bailey,  66  Cal. 
112,) 

14.  In  an  action  to  enforce  a  promise  al- 
leged to  have  been  made  by  the  defendant  on 
a  certain  day  the  plaintifi  is  entitled  to  re- 
cover upon  proof  that  the  promise  was  mx'e 
at  any  time  oefore  the  commencement  of  the 
action.  He  need  not  prove  that  it  was  made 
on  or  about  the  time  alleged  in  the  complaint. 
(Biven  v.  Bostwick,  70  Ca\.  639.) 

15.  A  plaintifi,  who  bases  his  right  to  an  ac- 
counting upon  an  allegation  of  a  partnership 
between  himself  and  tne  defendant,  is  not  en- 
titled to  such  relief  upon  the  mere  proof  of  a 
tenancy  in  common.  (Noonan  v.  ^lunan,  76 
Cal.  44.) 

16.  Where  the  complaint  alleged  that  the 
plaintiffs  became  tenants  in  common  with 
the  defendants  in  the  ditch  and  water  rights 
in  controversy  by  express  a^rtementwith  the 
defendants,  who  were  the  then  owners,  in 
consideration  of  the  plaintiffs'  labor,  the 
plaintiffs  cannot  recover  upon  an  unpleaded 
theory,  inconsistent  with  their  allegation, 
that  the  labor  done  by  them  and  the  defend- 
ants in  enlarging  the  ditch  destroyed  the 
identity  of  the  original  ditch,  and  created  a 
new  one,  in  which  the  plaintiffs  were  entitled 
to  share  as  tenants  in  common  with  the  de- 
fendants.    (Hayes  V.  Fine,  91  Cal.  391.) 

17.  The  complaint  alleged  that  the  plaintifii 
entered  into  a  contract  with  the  Sonoma  dc 
Marin  Railroad  Company  (afterwarti  merged 
into  and  consolidated  with  the  defendant),  for 
the  construction  of  a  tunnel — the  contract 
price  to  be  paid  upon  estimates  of  the  chief 
engineer;  and  that  the  engineer,  by  collusion 
with  the  company,  and  for  the  purpose  of  de- 
frauding the  plaintiffs,  omitted  certain  work 
from  his  estimates.  Upon  the  trial  the  plain- 
tiffs offered  to  prove  that  they  did  extra  work, 
on  the  promise  of  the  engineer  (sabsequently 
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ratified  by  the  president  of  the  company) 
tliat  they  should  be  paid  ior  it,  aa  for  similar 
work  under  the  contract.  Held,  that  as  the 
plaintiffs  had  not  sued  for  extra  work,  but  for 
work  done  under  the  original  contract,  the 
evidence  was  not  admissible.  (Hinkle  v.  San 
Francisco  etc.  R.  R.  Co.,  65  Oal.  627.) 

18.  A  variance  between  the  allegations  of 
the  complaint  and  the  evidence,  stated  in  the 
opinion,  and  held  to  be  immaterial.  (Quack- 
enbush  t.  Sawyer,  64  CaL  439.) 

Recovery  cannot  be  had  for  excessive  levy 
where  no  allegation.    See  Sheriffs,  40. 

Evidence  of  title  to  land  not  described  in 
complaint  is  not  admissible.  See  Water- 
courses, 425. 

Evidence  of  repetition  of  words  where  repe- 
tition not  alleged.    See  Slander  30,  37. 

Plaintiff  alleging  title  cannot  recover  by 
showing  lien.    See  Quieting  Title,  123. 

One  claiming  title  cannot  recover  on  proof 
of  possession.    See  Quieting  Title,  154. 

Evidence  of  negligence  other  than  that  al- 
leged.    See  Railroads,  165. 

Special  damages  cannot  be  proved  unless 
allej^.    See  Watercourses,  XlV,  1,  f. 

Proof  of  excuse  for  nonperformance  does 
not  meet  allegation  of  performance.  See  Con- 
tracts, 340. 

Judgment,  pleadings  must  be  sufficient  to 
sapport.    See  Judgments,  XII,  3. 

Judgment  must  be  based  upon  pleadings. 
See  Judgments,  XII,  8. 

19.  Unless  the  facts  essential  to  the  support 
of  the  case  be  alleged  in  the  pleadings  evi- 
dence upon  such  omitted  facts  cannot  be 
lie^rd  or  considered.  (Hicka  t.  Murray,  43 
Cal.  515.) 

20.  If  the  answer  sets  up  as  a  defense  in  an 
action  on  a  bill  of  exchange  a  total  failure  of 
consideration,  and  the  proof  shows  a  partial 
failure  only,  the  variance  is  not  an  available 
one  under  our  practice.  (Plate  v.  Vega,  31 
Cal.  383.) 

21.  Where  it  is  alleged  in  the  complaint 
that  goods  damaged  by  water  through  the  neg- 
ligence of  a  water  company  were  in  the  build- 
ing of  the  plaintiff,  proof  that  some  of  them 
were  on  the  roof  of  the  building  is  not  a  ma- 
terial variance.  (Yik  Hon  v.  Spring  Valley 
W%  W.,  66  Cal.  619.) 

22.  In  an  action  under  the  statute  for  caus- 
ing by  wrongful  act  the  death  of  a  person, 
where  the  allegation  of  the  complaint  was 
that  defendants  owned,  as  tenants  in  common, 
the  entire  block  in  front  of  which  the  acci- 
dent occurred  J  and  the  proof  was  that  they 
owned  it  in  distinct  parcels  in  severalty,  the 
variance  was  immaterial.  (Gay  v.  Winter, 
34  Cal.  153.) 

23.  The  plaintiff  allied  that  "  Hull  &  Co." 
were  indebted  to  him,  but  failed  to  prove  that 
there  were  others  in  company  with  Hull  in 
the  transaction.  Held,  that  the  words  "  and 
company"  might  be  treated  as  surplusage, 
and  the  action  proceed  as  against  Hull  alone. 
(MuIUken  v.  Hull,  5  Cal.  245.) 

24.  A  complaint  (where  there  is  more  than 
one  plaintiff)  in  an  action  to  recover  damages 
for  the  alleged  seizure  of  goods,  which  avers 
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that  the  defendant  took  and  carried  away 
"  certain  goods,  chattels,  and  effects,  of  and 
belonging  to  the  said  plaintiffs,"  does  not 
necessarily  aver  a  joint  ownership  of  the  goods 
in  the  plamtiffs;  but  would  be  sustainra  by 
proof  that  the  plaintiffs  owned  the  property  aa 
partners,  or  aa  tenants  in  common,  and  that 
their  respective  interests  therein  were  very 
unequal.    (Pelberg  v.  Uorham,  23  Cal.  349.) 

25.  The  action  was  brought  to  recover  for 
the  wrongful  conversion  of  certain  shares  of 
the  capital  stock  of  a  corporation.  The  com- 
plaint averred  generally  that  the  plaintiff 
loaned  the  stock  to  the  defendant,  and  that 
he  converted  it  to  his  own  use.  The  evidence 
showed  that  the  stock  was  loaned  for  the  spe- 
cial purpose  of  being  used  by  the  defendant 
to  raise  money  to  pav  and  take  up  a  certain 
promissory  note  of  wnich  the  defendant  was 
maker  and  the  plaintiff  the  accommodation 
indorser,  and  that  the  defendant  did  not  use 
it  for  that  purpose,  but  converted  it  to  his 
own  use.  The  answer  denied  that  the  plain- 
tiff was  the  owner  of  the  stock,  or  that  the  de- 
fendant had  borrowed  it,  and  averred  that  he 
had  bought  it  of  the  plaintiff.  Held,  that  the 
variance  between  the  evidence  and  the  alle- 
gations of  the  complaint  was  immaterial,  as 
under  the  pleadings  the  defendant  could  not 
have  been  misled  to  his  prejudice.  (Hitch- 
cock V.  McElrath,  72  Cal.  665.) 

26.  Plaintiff  sues  to  enjoin  the  enforcement 
of  a  judgment  recovered  by  defendant  T. 
against  plaintiff  G.,  and  avers  that  G.  paid  T. 
the  amount  of  the  judgment  and  procured  an 
assignment  of  it  to  defendant  V.,  who  seeks 
to  enforce  it  against  plaintiff.  Held,  that  on 
the  trial  plaintiff  could  not  be  permitted  to 
show  that  G.  paid  the  judgment  with  the  joint 
funds  of  himself  and  plaintiff,  because  the 
complaint  avers  the  payment  to  have  been 
made  by  Q.    (Coffee  v.  Tevis,  17  Cal.  239.) 

Immaterial,  when.  See  Appeals,  XI,  12,  d ; 
Agency,  232;  Guaranty,  28. 

Complaint  and  findings,  variance  between, 
when  immaterial.  See  Mechanics'  Liens,  372, 
373. 

Variance  between  original  complaint  and 
copy,  when  immaterial.    See  Summons,  34. 

Variance  between  complaint  and  case  proved 
is  ground  for  reversal.    See  Appeals,  2467. 

Dates,  variance  aa  to,  is  immaterial.  See 
Libel,  47, 

Variance  in  prosecution  for  receiving  stolen 
goods,  when  immaterial.  See  Criminal  Law, 
2473. 

Variance  between  information  and  proof, 
when  immaterial.    See  Criminal  Law,  1553. 

Findings,  variance  in,  when  immaterial. 
See  Findings,  226. 

Variance  is  no  ground  for  reversal.  See 
Appeals,  3152. 

n.  Objection,  How  Taken  Advantage  of; 
Waiver  of;  Effect  of  Verdict. 

27.  If  the  cause  of  action  shown  by  the  evi- 
dence is  somewhat,  but  not  radicall}^,  differ- 
ent from  that  stated  in  the  complaint,  the 
objection  should  be  presented  either  by  a  spe- 
cihc  objection  to  evidence,  or  by  a  motion  for 
nonsuit  particularly  indicating  the  precige 
ground.    (Eversdon  v.  Mayhew,  85  Cat.  1.) 


Digitized  by 


Google 


2914 


VARIANCE,  II— VENDOR  AND  VENDEE. 


28.  Where  the  complaint  in  an  action  on  a 
bill  of  exchange  describes  it  as  payable  to  the 
order  of  A,  whereas  tlie  bill  offered  in  evi- 
dence is  drawn  payable  to  B,  it  is  a  variance 
to  be  taken  advantage  of  by  objecting  to  the 
evidence,  or  by  a  motion  of  nonsuit.  (Farmer 
V.  Cram,  7  Cal.  135.) 

Cited  09  Cal.  621. 

29.  If  the  plaintiff  claims  damages  from  a 
railroad  by  reason  of  the  negligence  of  one  of 
its  employees,  and  the  evidence  of  the  plain- 
tiff tends  to  show  that  the  act  of  the  employee 
was  willful  and  without  the  scope  of  his  duty, 
the  defendant  must  take  advanta^  of  it  by 
motion  for  a  nonsuit,  or  asking  an  instruction 
to  the  Jury.  (Uahn  t.  Houtbern  Fac.  R.  R. 
Co.,  51  Cal.  608.) 

30.  A  material  variance  between  the  con- 
tract as  alleged  and  proved  is  a  ground  of  non- 
Buit,  unless  the  plainiiffobtains  leave  to  amend 
his  complaint  so  as  to  make  it  conform  to  the 
proofs.    (Tomlinson  v.  Monroe,  41  Cal.  94.) 

Nonsuit  for,  when  error.  See  Mechanics' 
Liens,  373. 

Nonsuit,  variance  as  ground  for.  See  Non- 
suit, III,  3. 

Objection  on  ground  of  cannot  be  first  raised 
on  appeal.    See  Appeals,  2365. 

Variance  between  evidence  and  findings  of 
facts  and  pleadings,  objection  when  to  be 
taken.    See  Appeals,  2453. 

Waiver  by  failure  to  object.    See  Sales,  245. 

81.  An  objection  to  evidence  on  the  ground 
that  it  is  immaterial,  irrelevant,  and  incom- 
petent, in  that  it  does  not  support  the  allega- 
tion of  the  complaint,  is  not  sufficient  to  raise 
the  question  of  variance.  (Knox  v.  Higby,  76 
Cal.  264.) 

32.  If,  in  the  progress  of  a  trial,  evidence  is 
offered  by  the  plaintiff  at  variance  with  the 
allegations  of  the  complaint,  and  the  counsel 
for  the  defense  does  not  object  to  it  at  the 
time,  nor  move  to  strike  it  out  upon  the 
ground  of  variance,  the  error  is  waived,  and 
the  court  may  instruct  the  jury  in  relation  to 
the  whole  field  of  inquiry  covered  by  the  evi- 
dence. (Boyce  v.  California  Stage  Co.,  25 
Cal.  460.) 

Cited  65  Cal.  620;  76  Cal,  488. 

33.  When  the  case  made  by  plaintiff's  proof 
differs  from  the  averments  of  the  complaint, 
and  defendant  makes  no  objection  to  the  in- 
troduction of  the  evidence  on  this  ground,  the 
supreme  court  will  not  reverse  the  judgment 
on  account  of  the  variance.  (Marshall  v. 
Ferguson,  23  Cal.  65.) 

Cited  5  Utah,  634. 

34.  When  the  pleadines  aver  a  contract  to 
be  fulfilled  at  a  specified  time,  and  a  written 
agreement  of  contract,  to  be  fulfilled  at  another 
time,  is  offered  in  evidence,  the  offer  is  ob- 
noxious to  no  objection  but  that  of  "vari- 
ance"; and  if  this  objection  be  not  taken, 
and  it  be  shown  that  the  time  of  performing 
the  written  agreement  had  been  extended  by 
a  subsequent  oral  agreement,  so  as  to  corre- 
spond with  the  pleading  all  objections  are 
thereby  cured.  (Waugenheim  v.  Graham, 
39  CaL  169.) 

35.  Objections  to  the  sufficiency  of  a  com- 
plaint to  support  the  proof  cannot  be  made 


after  a  verdict  is  rendered  upon  the  trial  of  the 
case,  if  the  complaint  is  sufficient  to  support 
the  judgment.  (Horn  v.  Hamilton,  89  CaL 
276.) 

TEIN8. 

Intersecting.    See  Mines  and  Mining,  XI,  8. 

VENDITIONI  EXPONAS. 

See  Executions,  IX,  1. 

TEXDOB  AND  YENDEE.  • 
I.  Execution  of  Contract  for  CoBvey- 
ance. 

1.  Contract  Signed  by  Vendor  Onig. 

2.  Offer  and  Acceptance. 

3.  Description  of  Property. 

4.  Coniideration. 

5.  What  Constitutes  Sale  or  Agreement 

for  Sale;  Express  Agreement  to 
Purchase,  Necessity  of. 

6.  Mistake  in. 

7.  Under  Civil  or  Mexican  Law. 
n.  Proof  of  Conveyance. 

lU.  Validity   of;  Fraud   or  Deceit  and 

Bemedleg  for. 
IT.  Construction  of  Contract;  Deed  in 

Name  of  Third  Person. 
T.  Interest  Passing  Under  Contract 
"More  or  Less";  Imposinir  C«a> 
ditions    After  Absolute  Convey* 
ance. 
TI.  Estoppel  of  Vendor  or  Vendee. 
VU.  Bond  for  TlUe. 
yill.  Title  and  Encumbrances. 

1.  Implied   Warranty  of  Title;  RtUe 

of  Caveat  Emptor. 

2.  Construction  of  Agreement  as  to; 

Abstract,  Duty  to   Furnish  and 
Sufficiency  of;  Evidence  as  to. 

3.  Encumbrances  or  Liens,  What  are; 

Duty  to  Remove. 

4.  Conveyance  to  Third  Person  Sefon 

Time  to  Convey  to   Purchaser, 
Effect  of. 
6.  Title  in  Vendor  at  Time  Contraet 
Entered  into. 

6.  Perfect    Tide,     What    Conttiitites; 

Opinions  as  to;  Examination  o/ 
and  Removal  of  Defects. 

7.  Merger  of  Contract  in  Deed. 

8.  Indemnity  Against  Defect. 

9.  Remedies   Where  Title    Defective; 

Defense   to  Action;  Recovery  of 
Purchase  Price. 
IX.  Possession. 

1.  By  Vendor. 

2.  By  Vendee. 

a.  Necessity  of. 

b.  Right  of  Vendee  to  Possession 

or  to  Maintain  Possession; 
Rights  While  in  Possession. 

C  Title  or  Contract  Price,  Ques- 
tions Concerning  Where 
Vendee  Remains  in  Posses- 
sion. 

d.  Action  by  Vendor  to  Recover 
Possession  on  Default  by 
Vendee. 
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X.  Performance. 

1.  Time  of;  Time  a»  Ettenee  of  Con- 

tract. 

2.  Duty  to  Prepare  and  Tender  Deed; 

Evidence  of  Demand  for  Con- 
veyance. 

8.  Time  of  Tender  of  Deed. 

4.  Options  in  Contract,  Time  of  Exer- 
cise and  Waiver  of. 

6.  Mutual  and  Dependent  Covenants. 

6.  Conditions,   Performance,   Breach 

and  Waiver  of;  Evidence  as  to. 

7.  What  Conveyance  or  Deed  Satisfies 

Contract,  Identity  of  Subject 
Matter. 

8.  Agreementto  Share  Profits  of  Resale. 

9.  Canceling    Contract    or  .  Quieting 

Title  on  Breach  by  Vendee. 

10.  Action  for   Breach   of  Contract; 

Equitable  Remedy  of  Vendor. 

11.  Purchaser  from  One  Having  Ex- 

clusive Power  of  Sale,  Rights 
Against  Original  Vendor, 

XI.  Price. 

1.  Time  of  Tender  of. 

2.  Payment;  Demand  for;  Contempo- 

raneous Agreement;  Default  in, 
Rights  and  Liabilities  on. 

3.  Vendor  Procuring  Release  from  De- 

faulting Vendees,  Right*  of  and 
of  Third  Persons. 

4.  Lien  for. 

a.  Right  to  and  Nature  of. 

b.  Assienment;  Execution 

Against. 

c.  Waiver  of. 

d.  Enforcement  of ;  Joinder  of  Le- 

gal and  Equitable  Actions; 
Purchasers  Under  Judgment. 

e.  Lien  of  Purchaser  for  Uis  De- 

posit. 
6.  Actions  for  Price, 

a.  Parties. 

b.  Jurisdiction  Over;  Venue. 

c.  Limitation  of ;  Tender  of  Deed, 

Necessity  of  to  Right  to  Sue. 

d.  Evidence ;  Failure  oi  Consider- 

ation as  a  Defense. 
6.  Action    by   Purchaser  to   Recover 
Back  Money  Paid. 

XII.  Subsequent  Purchasers  from  Ten> 
dori  Bights  of  Asslgaees  of  Vendee. 
XIII.  Deatii  of  Vendor  Before  Completion 
•f  Contract. 

See  Deeds. 

Exchange.    See  Exchange. 

Mutual  contracts  for  exchange.    See  Con- 
tracts,  278. 
'Statute  of  frauds.    See  Statute  of  Frauds. 

Agreement  to  advance  money  for  another's 
purchase,  whether  within  statute  of  frauds, 
tiee  SUtute  of  Frauds,  1, 10,  j. 

Agreement  to  purchase  for  another,  whether 
-within  statute  of  frauds.  See  Statute  of 
Frauds,  I,  10,  j. 

Conveyances  by  or  to  infants.  See  Infancy, 
1,1. 

Conveyance  of  mining  claims.  See  Mines 
and  Mining,  XII. 

Conveyance  by  mortgagor.  See  Mort- 
gages, XL 


Enjoining  sale  by  grantor.  See  Injunc- 
tions, II,  14. 

Dedication,  eSect  of  on  conveyance.  Bee 
Dedication.  IV. 

Conveyance  of  water  right.  See  Water- 
courses, XIV,  2,  8. 

Sale  of  ditch.    See  Watercourses,  XII,  12. 

Water  stock,  assesBments  upon.  See  Water- 
courses, XIII. 

Rule  as  to  fixtures  between.    See  Fixtures, 

m,  1. 

Sale  pending  ejectment.  See  Ejectment,  X. 

Notice  to  vendor,  whether  binds  vendee. 
See  Notice,  IV. 

Vendor  cannot  waive  right  of  vendee.  See 
Executions,  191. 

Witnesses,  vendor  as.  See  Witnesses,  V, 
8,  c,  E. 

Former  owner,  declarations  of  as  evidence. 
See  Evidence,  VI,  1,  d. 

Vendor,  whether  may  attach.  See  Attach- 
ments, 96,  97. 

Creation  of  easement  by  sale  of  part.  See 
Easements,  II,  3. 

I.  Execution  of  Contract  for  Conveyance. 
/.  Contract  Signed  6/  Vendor  Only. 

1.  An  executory  contract  for  the  sale  of  real 
estate  is  valid  and  binding,  and  can  be  en- 
forced by  the  vendee,  if  signed  by  the  vendor 
alone.     (Vassault  v.  Edwards,  43  Cal.  468.) 
Cited  59  Cal.  31;  79  Cal.  510;  87  Cal.  225;  88 

Cal.  549,  651 ;  91  Cal.  447;  98  Cal.  171. 

2.  Contract  for  the  sale  of  real  estate  is  not 
void  because  signed  bv  the  vendor  only  and 
not  by  the  purchaser.  The  vendor  is  the  party 
to  be  charged,  and  his  signature  to  the  con- 
tract, taken  in  connection  with  its  delivery  to 
the  purchaser  and  a  partial  payment  there- 
under, binds  both  parties.  (Scott  t.  Glenn, 
98  Cal.  168.) 

3.  A  contract  to  convey  land  in  payment  of 
the  indebtedness  of  the  vendor,  unless  other- 
wise paid  by  a  certain  date,  is  binding  upon 
the  vendor  from  its  delivery  to  a  third  per- 
son in  escrow,  without  the  sl^ature  of  the 
vendee  or  any  contract  in  writing  from  him. 
If  the  vendee  agrees  verbally  to  the  terms  of 
the  written  agreement  to  convey  he  is  estop- 
ped from  enforcing  the  indebtedness  until  the 
time  fixed  by  the  agreement.  (McDonald  v. 
Huff,  77  Cal.  279.) 

Cited  88  Cal.  551. 

4.  The  fact  that  the  contract  was  signed  by 
the  vendor  alone  does  not  entitle  the  purchaser 
to  recover  back  the  money  paid  thereunder, 
regardless  of  whether  the  contract  could  not 
have  been  enforced  against  the  purchaser.  It 
is  sufficient  that  it  is  enforceable  against  the 
vendor,  and  that  the  payment  was  founded 
upon  a  valuable  consideration  which  has  not 
failed.  ( Bradford  v.  Parkhurst,  96  Cal.  102. ) 
Cited  99  Cal.  261. 

Ratification  of  signature  by  co-vendor,  con- 
clusiveness of  findings.    See  Appeals,  2625. 

2.  Offer  and  Acceptance. 

6.  If  contract  is  extended  in  order  that  the 
vendor  may  perfect  bis  title,  and  the  vendee, 
as  soon  as  the  title  is  perfected,  accepts  the 
same,  and  tenders  the  money,  he  accepts  the 
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vendor  'a  proposal  within  a  reasonable  time, 
and  it  then  ripens  into  a  complete  contract  of 
sale.    (VassaultT.  Edwards,  43  Cal.  458.) 

6.  An  acceptance  of  a  proposal  for  the  sale 
of  land,  and  the  compliance  with  the  terms  of 
the  proposal,  held,  to  have  been  made  within 
a  reasonable  time.  (Phillips  v.Deck,  76  Cal. 
384.) 

7.  When  the  owners  of  land  are  not  legally 
bound  to  convey  it  a  proposed  purchaser  may 
withdraw  his  offer  to  purchase  at  any  time 
before  a  lawful  contract  is  consummated,  and 
may  recover  the  full  amount  of  any  deposit 
made  by  him  on  account  of  his  proposed  pur- 
chase, after  his  offer  of  purchase  has  been  so 
withdrawn.  (Bogart  v.  Crosby,  91  Cal.  278.) 
Cited  95  Cal,  577. 

Acceptance  of  oSer  contained  in  railroad 
circular.    See  post,  I,  6. 

Acceptance  of  ofier  contained  in  circular. 
See  post,  I,  6;  396,  et  seq. 

Parties  must  have  consented  to  the  contract 
in  the  same  sense.    See  post,  240. 

Acceptance,  payment  of  deposit  is.  See 
Statute  of  Frauds,  113. 

8.  Deteripfien  of  Froptrfy. 

8.  Rule  as  to  particularity  of  description 
required  in  executory  contracts  to  convey 
land  is  extremely  liberal  in  favor  of  their 
sufficiency.  An  incomplete  description  may 
be  aided  by  extrinsic  parol  evidence  to  apply 
it  to  the  subject  matter,  provided  the  land 
can  be  thereby  identified,  and  a  new  descrip- 
tion  is  not  introduced  into  the  contract.  But 
the  complaint  must  aver  the  necessary  ex- 
trinsic matter,  to  show  in  connection  with 
the  description  what  particular  land  was  in- 
tended ;  and  it  is  not  sufficient,  in  an  action 
for  damaees  for  nonperformance  of  the  con- 
tract, to  allege  that  by  an  imperfect  description 
contained  in  the  contract  the  parties  intended 
to  convey  certain  property,  nor  can  such  con- 
tract be  received  m  evidence  under  such  an 
averment.  (Marriner  v.  Dennison,  78  Cal. 
202.) 

9.  Description  of  land  hy  name  in  a  contract 
of  sale  is,  or  may  be,  sufneient  if  the  bound- 
aries are  known  and  well  defined.  The  name 
of  the  county  where  the  land  is  situated  is  not 
essential  if  the  description  is  otherwise  suffi- 
cient.   (Burnett  v.  KuUak,  76  Cal.  536.) 

10.  The  description  need  not  be  absolutely 
certain,  either  from  the  writing  itself  or  by 
reference  to  some  other  writing,  but  it  is 
sufficient  if  the  subject  matter  is  identified, 
and  the  terms  appear  reasonably  certain, 
when  the  court  is  placed  by  parol  evidence  in 
the  situation  of  the  parties,  in  consonance 
with  the  maxim,  Certum  est  quod  certum 
reddi  potest.  (Preble  v.  Abrahams,  88  Cal. 
245.) 

Cited  99  Cal.  398,  399. 

11.  In  an  action  upon  a  contract  to  purchase 
the  balance  of  a  certain  town  property,  when 
the  evidence  for  plaintiff  shows  that  there  are 
two  maps  of  the  town  property  indicating  it 
of  different  size,  and  that  the  purchaser 
intended  to  take  the  balance  of  the  town 
property  as  shown  by  an  unrecorded  map, 
which  indicated  the  town  of  greater  size,  and 
it  appears  that  the  town  as  thus  indicated 


was  of  more  than  twice  the  value  of  the  sum 
offered,  and  the  evidence  makes  it  probable 
that  the  vendor  intended  only  to  seU  the 
town  property  as  indicated  by  a  smaller  map, 
which  alone  had  been  recorded  as  the  official 
map  of  the  town,  the  proof  of  plaintiff  indi- 
cates such  a  misunderstanding  as  to  the 
subject  matter  of  the  proposed  purchase  and 
sale,  or  at  least  shows  that  the  contract  was 
left  so  uncertain  in  this  particular,  that  a 
nonsuit  of  the  plaintiff  is  proper.  Beattv, 
C.  J.,  and  Thornton,  J.,  dissentmg.  (Breck- 
inridge V.  Crocker,  78  Cal.  629.) 

Description,  sufficiency  of.  See  Statute  of 
Frauds,  119. 

4.  Coiitideration, 

• 

12.  In  a  contract  for  the  sale  of  lands  the 
consideration  named  in  the  instrument  will 
be  presumed  to  be  fair  and  adequate,  in  the 
absence  of  evidence  to  the  contrary.  (Hall  v. 
V.  Rice,  64  Cal.  443.) 

Agreement  to  share  profits  of  resale.  See 
post,  X,  8. 

6.  What  CoMtituH*  Sale  or  Agrooment  for  Sale: 
Expreu  Agreement  to  Furchate;  Meeeetrty of. 

13.  An  instrument  setting  forth  that  A 
"  has  this  day  sold  "  a  piece  of  land  to  B  for  a 
sum  of  money  then  paid,  and  a  further  con- 
sideration agreed  to  be  paid;  and  further 
providing  that,  on  pavment  of  said  further 
agreed  consideration,  tne  said  A  "  binds  him- 
self, his  heirs,  etc.,  to  make  a  general  war- 
ranty deed  of  said  land  free  and  clear  from 
all  persons  claiming  through  or  under  him," 
held,  to  be  be  an  executory  contract  for  a 
deed,  and  not  a  present  conveyance.  (Ellis 
V.  Jeans,  7  Cal.  409.) 

14.  Although  the  word  "sold"  is  used,  it 
must  be  construed  with  the  whole  of  the  in- 
strument to  ascertain  the  intention  of  the 
parties.  If  the  parties  had  considered  it  a 
present  conveyance  they  would  probably  have 
omitted  all  express  worcls  defining  the  kind  of 
estate  intendeid  to  be  convened,  whether  for 
years,  for  life,  or  in  fee  simple,  (Ellis  v. 
Jeans,  7  Cal.  409.) 

15.  The  ^antor's  relation  to  the  land  in 
such  a  case  is  an  equitable  lien  upon  the  pur- 
chase money,  holding  the  legal  title  as  secu- 
rity for  the  enforcement  of  the  lien.  (Ellis  v. 
Jeans,  7  Cal.  409.) 

Cited  32  Cal.  59. 

16.  A  proposal  to  sell  real  estate,  reduced 
to  writing,  and  signed  by  the  vendor  alone,  in 
which  he  recites  that  he  has  sold  to  the  ven- 
dee the  land  for  a  price  named,  and  has  re- 
ceived a  certain  sum  as  a  deposit,  as  part 
payment,  which  the  vendor  was  to  refund  if 
the  title  was  rejected  or  bad,  the  sale  to  be 
subject  to  a  search  of  and  approval  of  title, 
and  the  vendee  to  have  twenty  days  for  the 
examination  of  tlie  title,  is  a  valid  contract  of 
sale  entered  into  between  the  parties.  ( Vas- 
sault  V.  Edwards,  43  Cal.  458. 

Cited  77  Cal.  282,  283 ;  98  Cal.  171 ;  5  Col.  305; 
13  Col.  556;  10  Mont,  14,  15, 

17.  A  memorandum  signed  by  a  vendor,  ac- 
knowledging the  receipt  of  a  sum  of  money  as 
a  deposit  and  part  payment,  on  account  of  a 
bargain  and  sale  of  land  therein  described,  at 
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a  f  ]>ecifled  price,  and  providing  that  the  de- 
pijsit  should  be  forfeited  if  further  payments 
of  purchase  money  therein  specified  were 
not  made,  and  that  it  should  be  returned  to 
the  purchaser  if  the  title  should  be  defective, 
is  not  a  mere  {^;^ement  for  the  purchase  of 
an  option,  but  is  a  valid  contract  for  the  sale 
of  the  land.  (Easton  v.  Montgomery,  90  Cal. 
307.) 

18.  A  memorandum  signed  by  a  vendor,  ac- 
knowledging the  receipt  of  a  certain  sum  of 
money  as  a  deposit  on  account  of  the  sale  of 
certain  land  therein  described,  for  a  price 
fixed,  and  i>roviding  that  the  sale  should  be 
null  and  void,  and  that  the  deposit  should  be 
returned,  in  case  the  title  did  not  prove  satis- 
factory to  the  purchaser,  is  a  valid  contract 
for  the  purchase  and  sale  of  the  land,  and  not 
a  mere  sale  of  an  option  to  the  purchaser  to 
buy  the  land.  (Benson  v.  Shotwell,  87  Cal. 
49.) 

Cited  90  Cal.  312;  98  Cal.  171. 

19.  The  action  was  brought  to  recover  the 
possession  of  certain  land  forming  part  of  the 
railroad  lands  of  the  plaintiff.  The  defendant 
settled  upon  the  land,  under  the  provisions 
of  a  printed  circular  issued  by  the  plaintiff, 
inviting  settlers  to  go  upon  its  lands  and  oc- 
cupv  and  use  tiiem  until  the  company  was 
ready  to  sell,  and  giving  to  such  settlers  the 
right  to  purchase  on  certain  terms  and  con- 
ditions, all  of  which  the  defendant  had  com- 
plied with,  except  the  completion  of  the 
purchase,  which  the  plaintiff  refused  to  per- 
mit. Held,  that  the  acceptance  by  the  de- 
fendant of  the  offer  contained  in  the  circular 
constituted  a  contract  of  sale,  and  established 
the  relation  of  vendor  and  vendee  between 
the  plaintiff  and  the  defendant,  and  that, 
as  the  defendant  was  rightfully  in  possession, 
tbeplaintiff  could  not  recover.  (Southern  Pac. 
K.  K.  Co.  V.  Terry,  70  Cal.  484.) 

Cited  8  Mont.  207. 

20.  An  agreement  signed  both  by  the  ven- 
dors and  by  the  purchaser,  in  which  the  ven- 
dors agree  to  sell  to  the  purchaser  a  certain 
tract  of  land  at  a  certain  price  per  acre,  and 
upon  payment  ol  the  price  to  make,  execute, 
acknowledge,  and  deliver  to  the  purchaser  a 
good  and  sufficient  deed,  vesting  the  title  of 
the  property  in  him,  obligates  the  purchaser 
as  strongly  to  buy  and  to  pay  the  price  speci- 
fied as  it  does  the  vendors  to  sell  for  that 
price,  and  needs  no  reformation  to  insert  an 
express  agreement  by  the  purchaser  to  pur- 
chase the  property,  which  is  alleged  to  have 
been  omitted  by  mistake.  (Preble  v.  Abra- 
hams, 88  Cal.  246.) 

Cited  99  Cal.  398,  899. 

6.  Mistake  in. 

21.  If  land  is  sold  by  metes  and  bounijs, 
with  a  statement  of  the  number  of  acres,  a 
mistake  as  to  the  number  of  acres  affords  no 
(iround  of  action,  unless  it  appears  beyond 
controversy  that  quantity  was  one  of  the 
principal  conditions  of  the  contract.  (Board 
of  Commrs.  v.  Younger  (No.  1),  29  Cal.  172.) 

22.  The  action  was  brought  to  recover  the 
possession  of  land.  The  defendant  filed  a 
cross-complaint  setting  up  a  written  agree- 
ment for  the  sale  of  certain  land  to  him  by  the 


grantor  of  the  plaintiff,  and  alleged  in  effect 
that  at  the  time  of  the  agreement  both  the 
parties  thereto  intended  that  it  should,  and 
understood  that  it  did,  include  the  land  sued 
for,  but  that  the  same  was  omitted  there- 
from by  mistake.  Held,  in  the  absence  of  a 
demurrer,  that  the  mistake  in  the  execution 
of  the  agreement  was  sufficiently  alleged. 
(Peasley  v.  McFadden,  68  Cal.  611.) 

Uncertainty  and  ambiguity  in  description. 
See  ante,  I.  3. 

Mistake  as  to  subject  matter,  effect  on  con- 
tract.   See  Mistake,  1. 

Conveyance  by  mistake,  pleading  in  action 
for  reconveyance.    See  Mistake,  19. 

7.  Otti/er  Ciril  or  Mexican  Law. 

23.  The  sale  of  land  in  present!,  with  a  de- 
livery of  possession,  there  being  no  adverse 
claim,  is  valid  under  the  Mexican  law;  and 
the  delivery  of  the  title  papers  is  a  symboli- 
cal delivery,  and  for  all  purposes  equally 
valid  with  a  delivery  by  formal  entry  on  the 
land.  Per  Burnett,' J., 'dissenting.  (Stafford 
V.  Lick,  7  Cal.  479.) 

24.  By  the  civil  law  every  conveyance  ol 
land  was  required  to  be  made  before  an  escri- 
bano,  or,  if  there  was  none,  then  before  the 
judge  of  the  first  instance.  (Hayes  v.  Bona, 
7  Cal.  153.) 

26.  Though  there  is  some  doubt  whether 
the  civil-law  rule,  that  conveyances  of  land 
had  to  be  made  before  an  escnbano  or  judge 
of  first  instance,  was  in  force  in  California,  yet 
it  seems  that,  by  the  custom  of  the  country, 
conveyances  were  required  to  be  in  writing, 
and  although  all  the  forms  prescribed  were  not 
strictly  followed,  still  it  was  necessary  that  the 
instrument  should  contain  at  least  the  names 
of  the  parties,  the  thing  sold,  the  date  of  the 
transfer,  and  the  price  paid.  (Hayes  v.  Bona, 
7  Cal.  153.) 

26.  Where  the  defendants  in  ejectment  set 
up  in  defense  title  derived  under  an  instru- 
ment in  writing,  claimed  to  be  a  conveyance, 
but  lacking  all  these  re<}uisities,  held,  that 
such  defense  was  insuflScient  against  a  party 
holding  a  subsequent  deed  from  the  same 
grantor.    (Hayes  v.  Bona,  7  Cal.  153.) 

II.  Proof  of  Conreyanee. 

27  The  acts  and  declarations  of  the  vendor 
of  real  estate  are  competent  evidence  to  show 
that  the  vendee  took  possession  of  the  land 
sold  under  a  parol  agreement  that  it  was  to 
be  conveyed  when  paid  for,  and  that  the  ven- 
dor had  received  the  agreed  price,  and  there- 
after held  the  naked  legal  title  in  trust  for  the 
vendee  and  his  grantees.  (Bryan  t.  Tormey, 
84  Cal.  126.) 

28.  Where  an  assignment  does  not  in  terms 
convey  real  estate,  and  cannot  be  fairly  con- 
strued as  doing  so,  it  is  inadmissible  to  prove 
a  conveyance  previous  to  a  given  date,  and 
the  equitable  ownership  of  the  land  in  ques- 
tion.   (Lord  V.  Sherman,  2  Cal.  498.) 

III.  Tslidlty  of;  Frand  or  Deceit  and  Bern- 
ediefl  for. 

29.  A  sale  of  land,  with  a  reservation  to  the 
vendor  of  the  right  to  repurchase,  is  not  op- 
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41  Cal.  22.) 


(Henley  v.  Hotaling, 


30.  Where  a  party  contracts  orally  for  tlie 
purchase  of  a  house  and  lot,  and  lamiture 
therein,  and  enters  into  the  possession  under 
such  oral  agreement,  and  the  vendor  subse- 
quently fails  to  make  a  conveyance,  the  ven- 
dee has  the  right  to  quit  the  premises,  and 
return  the  personal  property.  (Reynolds  v. 
Harris,  9  Cal.  338.) 

31.  If  the  seller  has  the  means  of  ascertain- 
ing the  quantity  of  land  and  does  not  do  so 
equity  will  afFora  him  no  relief  on  the  ground 
that  the  buyer  misrepresented  the  quantity. 
(Board  of  (5ommrs.  v.  Younger  (No.  1),  29 
Cal.  172.) 

32.  A  sale  of  land  will  not  be  set  aside  at 
the  instance  of  the  vendee  on  account  of  false 
representations  by  the  vendor  of  mere  matters 
of  opinion  as  to  its  value  and  productiveness. 
(Rendell  v.  Scott,  70  Cal.  614.) 

Cited  81  Cal.  «. 

33.  Misrepresentations  by  the  vendor  of 
land,  to  the  effect  that  the  land  was  abun- 
dantly watered  bv  means  of  forty-five  shares 
in  a  timber  ditch  water  company,  and  that 
there  would  be  flowing  in  the  timber  ditch  a 
specified  amount  of  water,  which  would  be 
ample  to  irrigate  the  whole  land,  and  produce 
crops  at  all  seasons  of  the  year,  are  not  mere 
expressions  of  opinion,  but  are  statements  of 
material  and  important  facts  as  to  an  existing 
supply  of  water  sufficient  for  the  purposes 
stated.    (Hill  v.  Wilson,  88  Cal.  92.) 

34.  In  estimating  the  damages  to  a  vendee 
for  fraudulent  representations  of  the  vendor 
in  regard  to  prospects  affecting  the  value  of 
the  land  sold,  where  part  only  of  the  repre- 
sentations made  are  untrue,  it  is  not  proper 
to  consider  what  would  be  the  value  of  the 
land  if  all  the  representations  made  were  un- 
true, nor  what  its  value  would  be  exclusive  of 
an  existing  prospect,  in  respect  to  which  the 
representations  were  partially  false;  but  the 
difference  should  be  taken  between  the  price 
paid  by  reason  of  the  false  representations  as 
to  its  value,  supposing  them  to  be  true,  and 
the  actual  value  of  the  land  at  the  time  of 
purchase,  in  view  of  prospects  actually  exist- 
ing.   (Harvey  v.  Hadley,  87  Cal.  567.) 

36.  An  action  for  a  fklse  and  fraudulent  rep- 
resentation as  to  the  naked  fact  of  title  in  the 
vendor  of  real  estate  cannot  be  maintained  by 
the  purchaser,  who  has  taken  possession  of 
the  premises  sold,  under  a  conveyance  with 
express  covenants.  (Peabody  v.  Phelps,  9 
Cal.  213.) 
Doubted  22  Cal.  604. 

36.  It  is  not  the  duty  of  a  vendor  to  disclose 
to  the  vendee  his  knowledge  of  the  proposed 
location  of  a  railroad,  affecting  the  value  of 
the  property  sold,  but  when  he  seeks  to  re- 
lieve himself  by  rescission  of  the  contract  of 
purchase,  and  fraud  is  charged  in  procuring 
such  rescission,  the  fact  of  such  knowledge  by 
the  vendor  should  be  considered  as  a  material 
circumstance  tending  to  show  fraud,  as  fur- 
nishing a  motive  for  the  attempt  to  relieve 
himsell  from  his  contract.  (Marriner  v.  Den- 
nison,  78  Cal.  202.) 

37.  The  mere  fact  that  a  vendor  of  land  was 


aware  of  the  existence  of  a  judgment  which 
was  an  encumbrance  on  the  land  at  the  time 
of  his  sale,  and  failed  to  inform  the  vendee  o< 
the  existence  of  such  judgment,  is  not  a  fraud 
so  as  to  constitute  a  defense  to  suit  on  a  note 
for  the  purchase  money,  where  the  means  of 
information — to  wit,  the  county  records — were 
equally  accessible  to  both  parties.  In  such 
case,  if  the  vendee  neglect  to  inform  himself, 
he  is  guilty  of  negligence,  and  cannot  set  up 
his  ignorance  as  a  ground  of  fraud,  unless  by 
deceit  or  misrepresentation  he  has  been  mis- 
led.   (Ward  V.  Packard,  18  Cal.  391.) 

38.  The  vendor  in  such  cases  has  a  right  to 
act  on  the  presumption  that  the  vendee  has 
informed  himself  of  whatever  he  deemed  it 
his  interest  to  know,  and  courts  will  treat  the 
transaction  as  a  purchase  made  with  notice 
of  the  facts.    (Ward  v.  Packard,  18  Cal.  391.) 

Concealment  by  vendor  that  he  holds  title 
merely  as  tenant,    bee  poet,  130. 

39.  Where  the  consent  of  purchasers  to 
make  a  purchase  of  land  was  procured  by 
fraud  the  purchaser  may  elect  either  to  re- 
scind the  contract,  or  to  ratify  it  and  sue  fcr 
damages,  though  he  cannot  obtain  a  valid 
judgment  for  damages  without  personal  ser- 
vice or  appearance  of  the  defendante ;  but,  if 
he  elects  to  rescind,  he  may,  upon  and  after 
rescission,  sue  au  absent  defendant  to  enforce 
the  rescission,  so  far  as  the  means  of  enforcing 
it  are  within  the  jurisdiction  of  the  court. 
(Loaiza  v.  Superior  Court,  86  Cal.  11.) 

40.  An  action  for  deceit  in  the  sale  of  land 
to  which  the  grantor  had  no  title  should  be 
brought  by  all  the  grantees  jointly,  unless 
there  has  Deen  a  conveyance  of  the  cause  oi 
action  to  the  plaintiff.  A  conveyance  by  one 
of  the  grantees  to  the  others  of  his  interest  in 
the  land  does  not  assign  the  cause  of  action 
for  deceit,  so  as  to  enable  the  assignees  to  sue 
for  the  deceit  in  their  names.  (Lawrence  v. 
Montgomery,  37  Cal.  183.) 

41.  An  action  for  deceit  is  a  personal  acticm, 
founded  on  fraud,  and  not  upon  any  covenant 
in  the  deed  running  with  the  land.  (Law- 
rence V.  Montgomery,  37  Cal.  183.) 

42.  Suit  on  note  for  the  purchase  of  land. 
Answer  set  up,  that  the  note  was  given  for 
the  land,  fencing,  and  building  materials; 
that  plaintiff  falsely  represented  that  there 
was  building  material  for  building  a  bam- 
that  this  material  was  so  insufficient  in  quan- 
tity that  it  cost  defendant  six  hundred  dollars 
to  buy  more,  ete.  There  were  some  aver- 
ments as  to  the  rotten  condition  of  fences, 
which  plaintiff  represented  to  be  good._  Held, 
that  defendant,  having  taken  possession  un- 
der the  contract,  and  retaining  it,  cannot  set 
up  representations,  fraudulent  or  otherwise, 
as  to  fences,  thev  being,  in  this  case,  part  of 
the  freehold.  Held,  further,  that  a  special 
demurrer  being  put  in  to  the  answer,  it  sets 
up  no  defense  as  to  the  building  material,  be- 
cause neither  quantity  nor  value  is  given. 
Plaintiff  is  responsible,  not  for  what  defend- 
ant paid  for  lumber,  but  for  the  value  of 
lumMr  contracted  for  and  not  delivered,  and 
this  at  the  time  of  contracting.  (Kinney  v. 
Osborne,  14  Cal.  112.) 

43.  The  answer  is  also  fatally  defective  in 
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not  charging  the  tepreeentationa  to  have  been 
fraadolently  made,  or  that  there  was  a  war- 
ranty of  some  particular  quantity  of  lumber. 
(Kinney  v.  OBborne,  14  Cal.  112.) 

Fraud,  as  a  defense  in  action  for  price.  See 
poet,  XI,  6,  d. 

Fraud  in  conveyance  of  mining  claim.  See 
Mines  and  Mining,  XU,  4. 

Fraudulently  selling  land  twice.  Bee  Crim- 
inal Lav,  XXI,  29. 

Fraudulent  representations  as  to  value, 
personal  inspection  by  purchaser.  See  Fraud, 
48. 

Bight  to  recover  back  price  on  fracdulent 
■ale.    See  Fraud,  74. 

Fraud,  finding  as  to.    See  Fraud,  IV,  11. 

Fraudulently  inducing  vendee  to  accept 
part  for  whole.  See  Specific  Performance, 
110. 

Oontract  signed  by  vendor  only  i«  valid. 
See  ante,  I,  1. 

Unsealed  bill  o{  sale  of  land,  validity  of. 
Bee  Seals. 

Contract  is  not  void  for  uncertainty,  when. 
See  Contracts,  61. 

Oontract  for  sale  of  land  is  snflSciently  cer- 
tain, when.   See  Specific  Performance,  III,  4. 

Parol  agreementa,  enforcement  of.  See 
Bpecific  Performance,  IV,  12. 

IT*  CoHstrnctlon   of   Contract;    Deed  in 
Name  of  Third  Person. 

44.  When  a  printed  blank  is  used  in  a  con> 
tract  for  the  sale  of  land,  if  there  is  any  doubt 
about  how  the  contract  is  to  be  construed, 
and  words  found  in  the  printed  part  are  re- 
pugnant, to  the  general  scope  ana  purpose  of 
the  contract,  as  the  same  appears  from  the 
original  or  written  parts  thereof,  the  latter 
must  control.  (Vorwerk  v.  Nolle,  87  Cal.  23«.) 

46.  Where  a  large  tract  of  land  is  sold  upon 
installments,  with  the  express  understanding 
that,  upon  the  making  of  the  first  deferred 
payment,  the  vendee  should  have  the  right  to 
subdivide  the  same  into  smaller  tracts,  with 
streets  and  roads  upon  and  through  the  same, 
and  to  make  and  record  maps  thereof,  etc., 
and  the  contract  contains  a  clause  which  pro- 
vides that  the  "  inclosure  of  the  party  of  the 
first  part  shall  be  left  practically  unimpaired," 
the  removal  of  the  position  of  a  fence  so  u  to 
place  without,  instead  of  within,  the  inclosure 
a  strip  of  land  along  the  westerly  line  of  the 
tract,  which  had  been  appropriated  as  a  pub- 
lic highway,  as  contemplated  by  the  contract, 
is  not  a  "practical  impairment"  of  the  in- 
closure, if  the  fences  are  otherwise  left  intact 
and  the  inclosure  of  the  tract  remains  com- 
plete. (Wolfskin  T.  County  of  Los  Angeles,  86 
Oti\.  405.) 

46.  An  agreement  for  the  sale  and  convey- 
ance of  land  by  the  owner  thereof,  which 
acknowledged  receipt  of  part  of  the  purchase 
money,  and  by  the  terms  of  which' the  bal- 
ance of  the  purchase  money  was  to  be  paid 
on  the  delivery  of  a  deed,  free  from  encum- 
brances, within  sixty  days  thereafter,  upon 
receipt  of  which  payment  the  vendor  was  to 
execute  a  good  and  sufficient  deed  conveying 
the  title  thereto,  and  that  in  case  of  failure  to 
make  the  deed  the  money  paid  was  to  be  re- 
turned, does  not  give  the  vendor  the  option  of 


conveying  the  lot  or  not,  as  he  might  choose, 
but  gives  the  purchaser  the  right  to  an  en- 
forcement of  the  vendor's  unconditional  agree- 
ment to  make  a  conveyance  of  the  land,  the 
provision  for  the  return  of  the  money  in  the 
case  of  failure  to  execute  the  deed  being  for 
the  benefit  of  the  purchaser  alone.  (Grant  v. 
Beronio,  97  Cal.  496.) 

47.  Where  the  deed  of  land  bought  for  a 
married  woman  is  taken  in  the  name  of  a 
third  person,  under  an  executory  agreement 
on  his  part  to  convey  to  her,  on  the  payment 
of  a  certain  sum,  and  she  goes  into  possession, 
she  enters  under  claim  of  right,  with  a  vested 
equitable  interest  in  the  land,  which,  on  pay- 
ment of  the  sum  agreed,  becomes  a  perfect 
equity.  (Morrison  v.  Wilson,  13  Cal.  494.) 
cited  6  Or.  204. 

48.  And  if,  in  such  case,  before  the  payment 
of  the  money,  she  acquires  the  real  title  from 
another  source,  the  first  deed  being  from  par- 
ties without  title,  this  real  title  is  not  divested 
in  favor  of  a  vendee  or  mortgagee  of  such 
third  person,  because  she  holds  the  inferior 
title  from  him,  or  entered,  or  claimed  under 
it.    (Morrison  v.  Wilson,  IS  Cal.  494.) 

49.  Claiming  or  taking  the  one  title  is  no 
abandonment  of  the  other.  And  her  posses- 
sion, if  not  to  be  referred  to  the  good  title, 
would  not  be  referred  exclusively  to  the  bad. 
(Morrison  v.  Wilson,  13  Cal.  494.) 

What  interest  passes  to  vendee.  See  post, 
V.  ^^ 

Construction  of  agreement  as  to  title.  See 
post,  VIII,  2. 

Agreement  for  conveyance,  construction  of. 
See  ante,  I,  5. 

Agreement  for  profits  of  resale.  See  ante, 
1,4. 

Construction  of  contract,  in  relation  to  de- 
fault in  payment.    See  post,  XI,  2. 

Contract  making  time  of  essence  of  con- 
tract, construction  of.    See  post,  X,  1. 

Conveyance  with  provision  for  reconvey- 
ance.   See  Statute  of  Limitations,  163. 

Stipulation  for  valuation  is  not  agreement 
of  submission  to  arbitration.  See  Arbitration 
and  Award,  9. 

Enlarging  contract  by  parol.  See  Evidence, 
378. 

V.  Interest  Passing  Under  Contract; 
"More  or  Less**;  Imposing  Condi- 
tions After  Absolute  Conveyanee. 

60.  All  title  which  vendor  has  at  time  passes 
to  the  vendee,  as  against  volunteers  or  donees, 
even  though  the  d^d  under  which  the  vendor 
holds  be  unrecorded.  (Snodgrass  v.  Ricketts, 
13  Cal.  369.) 

61.  A  contract  to  convey  land  passes  equi- 
table fee-simple  title  to  the  grantee  and  nis 
heirs,  even  if  it  runs  to  the  grantee  alone,  and 
not  to  the  grantee  and  his  heirs.  (Bodley  v. 
Ferguson,  80  Cal.  611.) 

62.  A  contract  by  which  the  Western  Pacific 
Railroad  Company  sells  a  quarter  section  of 
the  land,  granted  by  Congress  to  the  Central 
Pacific  Company  to  aid  in  the  construction  of 
a  railroad,  and  agrees  to  execute  to  the  pur- 
chaser a  deed  when  the  company  receives  a 
patent,  vests  in  the  purchaser  a  perfect  equity. 
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with  an  absolute  right  to  a  conveyance  as  soon 
as  the  company  receives  the  patent.  (Bald- 
win V.  Morgan,  50  Cal.  585.) 

Title  and  rights  of  vendee  of  nuning  claim. 
See  Mines  and  Mining,  XII,  2. 

Vendee  cannot  acquire  greater  title  than 
vendor.    See  Landlord  and  Tenant,  118. 

Equitable  title  to  land  under  contract  of 
sale.    See  Homesteads,  83. 

Equitable  estate  of  vendee  may  be  charged 
with  lien.    See  Mechanics'  Liens,  124. 

Judgment,  effect  of  on  interest  of  one  in 
possession  under  contract.  See  Judgments, 
256. 

53.  The  feudal  doctrine  that  the  fee  simple 
passes  only  by  a  deed  running  to  the  grantee 
and  bis  heirs  does  not  extend  to  contracts  to 
convey  land.  (Bodley  v.  Ferguson,  30  CaL 
611.) 

64.  A  contract  to  convey  tract,  to  be  so  sur- 
veyed as  to  include  dwelling-house  of  the 
party  who  is  to  receive  the  conveyance,  and 
'  also  the  fields  and  fenced  lands  in  front  of 
and  about  said  house,"  does  not,  by  its  terms, 
include  a  "corral  "  on  the  land  out  of  which 
the  survey  is  to  be  made.  (Hearst  v.  Pujol, 
44  Cal.  230.) 

66.  A  written  contract  for  the  sale  of  land 
for  a  gross  sum,  which  does  not  except  the 
growing  crops,  binds  the  vendor  to  convey  the 
land  with  the  crops.  (Fiske  v.  Soule,  87  Cal. 
313.) 

66.  When  contract  provides  for  certain  pri- 
vate roadways  to  be  constructed  to  and  over 
the  land  by  the  vendor  to  connect  with  a  cer- 
tain drive,  and  to  be  used  in  common  by  the 
vendor  and  purchaser,  their  heirs  and  assigns, 
it  is  not  error  for  the  court,  in  enforcing  the 
contract,  to  allow  to  the  purchaser  a  right  of 
way  or  easement,  instead  of  a  fee  in  the  land 
over  which  such  roadways  pass.  (Brandt  v. 
Clark,  81  Cal.  634.) 

67.  Where  a  contract  for  the  sale  of  land 
describes  as  appurtenant  to  the  land  sold  the 
r^ular  portion  of  water  stock  usually  deeded 
with  lands  similarly  located,  and  it  appears 
that  the  fee  of  the  land  sold,  exclusive  of  pri- 
vate roadways  constructed  to  and  over  the 
land  by  the  vendor,  is  entitled  to  three  shares 
of  water  stock,  it  is  not  error  to  limit  the  de- 
cree for  a  conveyance  to  that  number  of 
shares,  without  including  the  roadways  in 
the  estimate  of  land  entitled  to  water  stock. 
(Brandt  v.  Clark.  81  Cal.  634.) 

68.  Where  party  who  owns  bat  undivided 
one-half  of  a  tract  of  land  enters  into  a 
contract  by  which  he  agrees  that,  ui>on  the 
payment  of  the  purchase  money,  he  will  con- 
vey the  whole  of  the  land  to  another  piarty, 
who  is  induced  to  regard  him  as  the  owner  of 
the  entre  premises,  the  vendor  is  deemed  to 
have  sold  not  only  his  own  interest  in  the 
land,  but  the  whole  of  the  land.  (Marshall 
V.  Caldwell,  41  Cal.  611.) 

59.  In  the  face  of  such  an  agreement  the 
vendor  will  not  be  permitted  to  aver,  if  be 
brings  an  action  to  recover  possession  from 
the  party  holding  under  the  contract,  that  he 
sold  less  than  the  whole  title  to  the  land,  un- 
less he  can  also  aver  that  the  written  contract, 
by  reason  of  fraud,  mistake,  or  the  like,  does  j 


not   show  the   real    contract.    (Marshall  v. 
Caldwell,  41  Cal.  611.) 

60.  Where  a  tract  of  land  sold  for  a  gross 
sum  is  described  by  specific  boundaries,  and 
as  containing  so  many  acres,  more  or  less,  the 
vendor  cannot  recover  for  the  overplus,  if  in 
a  survey  it  be  ascertained  that  more  land  is 
contained  in  the  tract  than  the  precise  amount 
named  in  the  deed.  (Cbipman  v.  Brins,  6 
Cal.  76.) 

More  or  less.    See  Trust  Deeds,  12. 

61.  If  the  owner  of  land  makes  an  absolute 
conveyance  of  the  same,  and  afterward  makes 
a  conveyance  to  the  grantee  or  his  assign, 
loaded  with  conditions,  the  conditions  cannot 
operate,  for  there  is  no  estate  remaining  in 
the  grantor  upon  which  the  conditions  can 
take  eSect.  (Alemany  v.  Daly,  36  Cal.  90.) 
Cited  6  Mont.  606. 

VI.  Estoppel  of  Teii4«r  or  Ven4ee. 

62.  As  between  vendor  and  vendee  estop- 
pel has  its  origin  in  contract,  its  operation  is 
limited  to  the  title  in  reference  to  which  the 
contract  was  made,  and  does  not  extend  to 
the  question  of  the  right  of  possession.  (Hoi- 
den  V.  Andrews,  38  Cal.  119.) 

68.  It  would  be  a  fraud,  which  no  court  of 
equity  could  tolerate,  to  hold  that  the  vendor 
of  land  on  a  contract  to  convey,  receiving  a 
portion  of  the  purchase  money,  and  seeing 
the  vendee  expend  large  sums  of  money,  im- 
proving the  property,  without  objection,  and 
not  making  any  demand  of  the  purchase 
money,  should  insist,  because  the  vendee  had 
not  literally  complied  with  the  provisions  of 
his  contract  on  his  part,  on  holding  the  whole 
contract  forfeited,  claim  the  land  and  the 
money  paid,  and  all  the  improvements,  and 
deny  all  obligation  on  his  part  to  comply  with 
his  engagements.  (Farley  t.  Vaughn,  11 
Oal,  227.)  "     ' 

Cited  23*  Cal.  37;  40  Cal.  30;  65  Cal.  510. 

64.  A  vendee  may  deny  the  title  of  his  ven- 
dor. Parties  with  clear  titles  may  buy  out 
settlers  and  trespassers  rather  than  incur  the 
expense  and  delay  of  establishing  their  rights 
by  litigation ;  and  where,  in  such  case,  they 
are  made  parties  to  a  suit  to  foreclose  a  mort- 
gage executed  by  their  grantor  previously  to 
the  conveyance  to  them,  they  are  not  estopped 
from  denying  the  title  of  the  mortgagor, 
and  from  claiming  that  their  rights  under 
their  previous  titles  are  superior  to  those  of 
the  mortgagee.  (San  Francisco  v.  Lawton,  18 
Cal.  465.) 

Cited  90  Cal.  459;  2  Utah,  462. 

65.  A  grantee  of  land  in  fee  may  deny  that 
he  received  any  estate  by  the  convejwnoe. 
With  the  execution  of  the  conveyance  the 
transaction  between  the  parties  is  cloeed. 
Thenceforth  the  grantee  holds  the  property 
for  himself,  and  is  neither  bound  to  surrender 
possession  to  his  grantor  or  to  maintain  the 
validity  of  his  title.  (San  Francisco  v.  Law- 
ton,  18  Cal.  465.) 

66.  A  party  entering  into  the  poeseflsion  of 
the  land  of  another,  and  in  subordination  to 
his  title,  is  estopped  from  denying  his  gran- 
tor's title.  (Walker  v.  Sedgwick,  8  Oai.  .<I98, 
cited  64  Cal.  20;  Hoen  v.  Himmons,  1  CaL 
119,  cited  7  Oal.  416.  8  Cal.  402,  64  Cat.  SOi) 
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67.  One  who  obtains  the  poaseasion  of  pub- 
lic land  of  the  United  States  from  a  prior  pos- 
fleseor  under  a  contract  .of  purchase  with 
wliicb  he  has  not  complied  is  not  estopped 
from  setting  up  a  subsequently  acquired  title 
from  the  United  States,  in  an  action  brought 
bv  the  vendor  to  recover  the  possession. 
<ilolden  V.  Andrews,  38  Gal.  119.) 

68.  A  person  who  has  acquired  the  posses- 
sion of  lands  under  a  contract  of  purchase  is 
precluded,  while  he  continues  in  possession, 
from  disputing  the  title  of  his  vendor ;  but  he 
is  not  estopped  to  show  that  his  vendor's  title 
has  expired.  (Holden  v.  Andrews,  38  Cat. 
119.) 

69.  The  rule  that  the  purchaser,  remaining 
in  possession  after  a  breach  of  the  contract,  is 
estopped  from  setting  up  title  from  any  other 
source,  has  reference  only  to  title  adverse  to 
the  vendor.  It  has  no  application  when  the 
subsfquentty  acquired  title  is  consistent  with 
the  venilor  s,  and  when  the  contract  waa 
made  with  full  recognition  of  such  title  as  the 
permanent  title.  (Holden  v.  Andrews,  88 
Cal.  119.) 

70.  In  the  cases  in  which  it  is  permitted  to 
the  vendee,  entering  under  a  contract  of  pur- 
chase, to  show  that  the  vendor's  title  has 
ceased,  the  defense  is  allowed  on  the  ground 
that,  without  fault  or  fraud  on  the  part  of  the 
vendee,  the  vendor's  title  has  expired.  (Hol- 
den V.  Andrews,  88  Cal.  119.) 

71.  But  this  reason  has  no  application  to 
the  sale  of  a  possessory  claim,  of  which  alone 
the  possession  is  sold,  and  to  which  the  ven- 
dee Knew  the  vendor  had  no  other  title  than 
the  possession.  (Holden  v.  Andrews,  88  Cal. 
119.) 

Estoppel  of  vendee  in  possession  to  deny 
vendor  8  title.    See  post,  1^,  2,  d. 

Owner  of  undivided  interest,  estoppel  of  to 
deny  ownership  of  whole  tract.    See  ante,  59. 

Estoppel  of  vendor  of  mining  claim.  See 
Mines  and  Mining,  XII,  2. 

Estoppel  by  de^.    See  Estoppel.  IV. 

Adverse  posxession  by  vendee.  See  Ad- 
verse Possession,  III,  4,  c 

lieclaration  of  vendor,  estoppel  of  vendee 
from.    See  Estoppel,  49. 

Estoppel  of  vendor  by  matter  in  pais.  See 
Vendor  and  Vendee,  63. 

Vendor  estopped  to  acquire  subsequent  title, 
when.    See  Estoppel,  6S. 

Notice  to  vendor  is  not  notice  to  vendee. 
See  Eminent  Domain,  108. 

VII.  Bond  for  Title. 

72.  A  liond  ^ven  by  the  owner  of  land  to  a 
person,  conditioned  to  convey  the  land  to  him 
m  trust  for  the  stockholders  of  a  corporation, 
and  their  successors  in  interest,  in  proportion 
to  the  amount  of  stock  held  by  each,  with 
power  to  the  trustee  to  sell  under  the  direc- 
tion of  the  board  of  trustees  of  the  corpora- 
tion, makes  the  corporation  the  real  cestui 
que  trust,  and  in  equitv  it  will  be  so  reganled. 
(Coleman  v.  San  Kalael  T.  R.  Co.,  49  Cal. 
617..) 

78.  A  vendor  of  real  estate,  who  makes  no 
conveyance,  but  gives  a  bond,  conditioned  for 
the  execution  of  a  conveyance,  on  payment  of  | 


the  purchase  money  bv  the  vendee,  has  an 
equitable  lien  on  the  fand  for  the  purchase 
money,  and  holds  the  le^al  title  as  a  security 
for  the  enforcement  of  his  lien.  (Gouldin  v. 
Buckelew,  4  Cal.  107.) 
Cited  7  Cal.  415;  82  Cal.  69. 

74.  The  lien  which  springs  out  of  a  title 
bond  predicated  upon  the  covenants  for  the 
purchase  money  attaches  upon  the  land,  un- 
less expressly  reserved ;  ana,  if  such  reserva- 
tion be  made,  it  lies  upon  the  purchaser  to 
show  it.  (Truebody  v.  Jacobson,  2  Cal.  269.) 
Cited  6  Cal.  226;  32  Cal.  69. 

76.  The  lien  of  a  title  bond  attaches  to  the 
land,  and  an  assignment  with  or  without  no- 
tice cannot  affect  it.  (Truebody  v.  Jacobson, 
2  Cal.  269.) 

76.  It  is  not  the  vendee's  duty  to  hunt  up 
the  assignees ;  they  must  look  after  their  in- 
terest when  the  vendor  sues  for  his  money ; 
the  only  protection  is  pavment  of  the  money ; 
this  alone  will  release  the  bond.  (Truebody 
V.  Jacobson,  2  Cal.  269.) 

77.  If  the  time  for  payment  be  extended 
beyond  the  period  named  in  a  bond  for  title 
this  does  not  release  the  lien.  (Truebody  v. 
Jacobson,  2  Cal.  269.) 

78.  Breach  of  bond  for  title  does  not  dis- 
charge debt  due  for  the  purchase  moiiev. ' 
(Bagley  v.  Eaton,  6  Cal.  497.) 

79.  A  failure  on  the  part  of  the  vendee  to 
pay  the  purchase  money  for  two  years  and 
more  does  not  forfeit  his  right  under  a  bond 
for  a  conveyance  on  payment  of  the  purchase 
price,  as  the  vendor  may  proceed  to  enforce 
the  payment  of  the  debt  at  any  time  after  it 
becomes  due.  (Uouldin  v.  Buckelew,  4  (3al. 
107.) 

Cited  6  Or.  239. 

80.  Where  the  parties  to  a  bond  for  title 
stipulate  among  themselves  for  a  forfeiture 
such  forfeiture  cannot  defeat  the  plaintiff's 
rights  to  the  purchase  money.  (Bagley  v. 
Eaton,  6  Cal.  497.) 

81.  The  vendee  having  failed  to  complete 
the  purchase  the  remedy  of  the  vendor  is  to 
institute  proceedings  to  foreclose  the  rights  of 
the  vendee  to  purchase  under  the  contract. 
(Fairchild  v.  Mullan,  90  Cal.  190.) 

82.  The  plaintiff  on  breach  of  a  Ixmd  for 
title  can  eitner  resort  to  a  court  of  equity  to 
enforce  its  performance  or  maintain  an  ac- 
tion at  law.    (Bagley  v.  Eaton,  5  Cal.  497.) 

83.  To  maintain  an  action  on  a  bond  made 
by  defendant  to  plaintiffs,  conditioned  that  if 
the  obligor  "  shall,  on  or  before  the  fifteenth 
day  of  April,  1859,  make,  execute,  and  deliver 
to  said  W.  and  E.  B.  Kinkead,  a  quitclaim, 
good,  and  suf&cient  deed  "  to  certain  premises, 
"  provided,  that  on  or  before  the  fifteenth  day 
of  April,  1859,  W.  and  E.  B.  Kinkead  do  well 
and  faithfully  pay  to  B.  Shreve,  or  order,  cer- 
tain promissory  notes,"  etc.,  demand  by  the 
obligees  upon  the  obligor  to  make  the  deed 
according  to  the  bond  is  essential.  (Kin- 
kead V.  Shreve,  17  Cal.  276.) 

84.  Where  agent  through  whom  convey- 
ance is  made  took  the  bond  for  the  perform- 
ance  of  certain  conditions  in  his  own  name, 
and  as  it  imported  a  direct  obligation  of  con- 
ditional  reconveyance  of   the  land  to  him 
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within  a  year,  he  woald  have  tlie  same  rights 
to  discbarge,  modify,  or  control  the  obligation 
of  the  contract  aa  be  had  to  make  it;  and 
that,  as  he  did  direct  a  reconveyance  to  him> 
self  within  a  year,  and  as  the  reconveyance 
yiaa  accordingly  in  effect  made,  the  condition 
of  the  bond  was  satisfied.  (Ricketson  v.  Rich- 
ardson, 19  Cal.  330.) 

Bond  for  title,  whether  mortgage.  See 
Mortgages,  II,  3. 

Assignment  of  bond  for  title.  See  Assign- 
ments of  Contracts ,  82. 

Breach  of  Ixind  to  deliver  land  warrants, 
damages  for.    See  Damages,  9. 

Till.  Title  and  EneambraaeM. 

/.  Implied  Warranty  of  Title;   Rule  of  Caveat 
Emptor. 

85.  The  vendor  in  an  executory  agreement 
for  the  sale  of  land  impliedly  represents  that 
be  has  a  good  title  thereto  as  one  of  the  con- 
siderations for  inducing  the  vendee  to  enter 
into  the  contract,  and  that  the  conveyance 
therein  agreed  to  be  made  by  him  will  trans- 
fer  sncb  title.  (Wilcox  v.  Lattin,  93  Cal. 
688.) 

86.  In  every  executory  contract  for  the  sale 
of  land  there  is  an  implied  condition  that  the 
title  of  the  vendor  is  good,  and  that  he  will 
transfer  to  the  purchaser  by  his  deed  of  con- 
veyance  a  title  unencumbered  and  without 
defect.    (Easton  v.  Montgomery,  90  Cal.  307.) 

87.  Caveat  emptor  applies  in  sales  of  real 
estate  where  there  is  no  fraud,  warranty. 
(Salmon  v.  Hoffman,  2  Cal.  138.) 

Warranty,  implied  doctrine  of  under  Mexi- 
can law.    See  International  Law,  1. 

Title,  selling  property  without.  See  Crimi- 
nal Law,  1578,  1679. 

Facts  putting  on  inquiry.  See  Notice, 
II,  2.     . 

Poesession  as  notice,  duty  of  vendee  to  in- 
quire.   See  Notice,  II,  3,  a. 

?.  Conetructiott  of  Contract  a*  to;  Mbttract,  Duty 
to  Furnieh  and  Sufficiency;  Evidence  at  to. 

88.  Under  an  agreement  for  the  sale  of  real 
estate,  a  general  provision  in  the  contract,  to 
the  enect  that  the  defendant  will  pay  on  re- 
ceiving a  valid  and  perfect  title  to  the  property, 
is  not  restricted  by  a  clause  designating  par- 
ticular persons  from  whom  conveyances  and 

•relinquishments  should  be  obtained :  the  in- 
tent of  such  a  contract  is  that  all  clouds 
and  encumbrances  should  be  removed  before 
the  defendant  could  be  called  upon  to  pay. 
(Jonghaus  v»  McCormick,  18  Cal.  660.) 

Agreement  that  title  is  to  be  "  indisputable 
and  satisfactory."    See  post,  XI,  6. 

89.  Where  there  is  no  provision  in  the 
memorandum  that  the  condition  of  the  title 
shall  be  ascertained  from  any  particular  ab- 
stract, or  that  the  vendor  shall  furnish  the 
abstract,  it  is  incumbent  upon  the  purchaser 
to  provide  it,  and  to  satisfy  himself  as  to  the 
condition  of  the  title.  (Easton  v.  Montgom- 
ery, 90  Cal.  307.) 

90.  When  a  certificate  of  title  is  furnished 
by  the  vendor,  instead  of  an  abstract  of  title, 
as  agreed  in  the  written  contract  of  sale,  evi- 
dence on  the  part  of  the  purchaser  as  to  a 


parol  agreement  that  an  abstract  should  be 
lurnishod  instead,  and  submitted  to  the  deci- 
sion of  a  specific  attorney  as  to  whether  it 
showed  good  title  or  not,  cannot  be  objected 
to  on  the  ground  that  it  is  incompetent  to 
change  the  terms  of  the  written  OHitract. 
Such  evidence,  if  irrelvant  and  immaterial, 
could  work  no  injury  to  the  vendor  if  the  ab- 
stract did  not  in  fact  show  a  good  record  title. 
(Smith  v.  Taylor,  82  Cial.  633.) 
Cited  2  C^l.  App.  664. 

91.  Where  a  contract  for  the  sale  of  land 
provided  that  the  purchase  money  should  be 
pavable  in  installments  the  first  installment 
to  be  paid  on  the  signing  of  the  agreement,  the 
"  title  to  be  good  or  the  money  to  be  re- 
funded, partv  of  the  first  part  to  furnish  ab- 
stract of  title  to  said  land,"  and  the  vendor 
furnished  an  abstract  which  failed  to  show  a 
good  title,  the  purchaser  may  rescind  the 
contract,  and  recover  the  money  already  paid, 
although  tho  vendor,  as  matter  of  fact,  bad  a 
good  title  to  the  property,  if  the  vendor  did 
not  offer  to  remedy  the  abstract,  or  cause  a 
perfect  alutract  to  be  furnished  before  the 
time  arrived  for  payment  of  the  second  in- 
stallment. (Boas  V.  Farrington,  86  CaL  536.) 
Distinguished  90  Cal.  313. 

92.  When  a  contract  for  the  sale  of  land 

firovides  that  an  abstract  of  title  is  to  be  de- 
ivered  by  the  vendor,  the  title  to  prove  good, 
or  no  sale,  and  purchase  mo.iey  i>aid  to  be 
refunded,  the  only  fair  interpretation  of  the 
contract  is,  that  full  abstract  of  title  is  to  be 
furnished,  which  must  show  good  title  on  its 
face,  in  order  to  bind  the  contract  of  sale; 
and  if  such  abstract  does  not  show  a  good 
record  title,  the  purchaser  is  not  bound  to 
make  any  investigation  outside  of  the  ab- 
stract, or  to  take  the  chances  of  anj  litigation 
which  the  abstract  showed  to  be  either  pend- 
ing or  probable ;  and  evidence  aliunde  is  not 
admissible,  in  an  action  to  recover  back  the 
purchase  money  paid,  to  show  that  the  claims 
of  persons  who  appeared  by  the  abstract  of 
title  to  be  asserting  adverse  title  to  the  land, 
and  who  had  suits  pending  r^arding  the 
same,  were  groundless.  Nor  is  evidence  ad- 
missible to  show  a  subsequent  oral  agree- 
ment, after  the  delivery  and  examination  d 
the  abstract,  that  defendant  was  to  quiet  title 
against  such  adverse  claimants,  and  tliat  the 
sale  was  to  be  then  completed,  and  that  de- 
fendant's title  had  sini:e  been  quieted  as 
aereed.  (Smith  v.  Taylor,  82  C^l.  633.) 
Cited  2  Col.  App.  664;  distinguished  90  CaL 
313. 

3.  Encumbrance*  or  Lien*,  What  are;  Duty  to  Re- 
move. 

93.  An  attachment  purporting  to  have  been 
levied  on  certain  land,  but  which  was  not 
served  or  levied  as  required  by  law,  or  in  such 
a  manner  aa  to  constitute  a  lien  thereon,  is 
not  an  encumbrance  within  the  meaning  of 
an  agreement  to  sell  the  land  free  from  all  en- 
cumbrances. (Gates  V.  McLean,  70  CaL  42.) 
Cited  80  Cal.  467 ;  83  Cal.  66. 

94.  Under  a  contract  for  the  purchase  of 
land  by  the  terms  of  which  the  vendor  was  to 
return  to  the  vendee  a  deposit  made  upon  the 
purchase  price  if  any  valid  liens  should  be 
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fonnd  to  exist  npon  the  ]}remi8e8,  unless  each 
liens  were  removed  within  a  stipulated  time 
after  notice  to  the  vendor  of  tne  existence 
thereof,  liens  upon  the  property  for  taxes  re- 
maining unpaid  at  the  date  of  the  said  agree- 
ment, although  payable  more  than  four  years 
before  the  date  of  the  agreement,  were  sub- 
sisting liens  at  that  date,  and,  upon  the  refusal 
of  the  vendor  to  remove  them,  the  vendee  is 
entitled  to  recover  the  deposit  paid.  (Lewis 
T.  Rothcbild.  92  Cal.  625.) 

95.  Where  the  real  estate  brokers  entered 
into  a  contract  with  an  intending  purchaser 
of  the  land,  acknowledging  the  receipt  of  a 
deposit  from  such  purchaser,  and  stipulating 
that  the  title  was  to  prove  good,  or  no  sale, 
in  which  latter  case  the  deposit  was  to  be  re- 
tamed,  and  such  contract  was  ratified  by  the 
owner  of  the  land,  the  failure  of  such  owner, 
within  the  time  limited  by  the  terms  of  the 
contract,  to  remove  a  defect  in  the  title  caused 
by  an  unpaid  mortgage  upon  the  land,  and  a 
pending  suit  for  an  interest  in  the  property, 
oiscbaixes  the  purchaser  from  his  obligation 
to  purchase,  and  entitles  him  to  the  return  of 
fais  money.    (Smith  v.  Schiele,  93  Cal.  144.) 

96.  In  another  action  upon  a  contract  to 
convey  by  an  assignee  of  the  vendor  for  the 
purchase  money,  held,  that  a  tender  of  a 
conveyance  by  the  vendor  while  a  mortgage 
remained  unsatisfied  was  not  a  compliance 
with  the  contract.  (Beese  v.  Hoeckel,  68  Cal. 
281.) 

97.  On  the  trial  of  action  to  recover  a  de- 
posit made  by  a  purchaser  under  an  executory 
contract  for  the  sale  of  land  the  plaintiff  gave 
evidence  that  the  abstract  of  title  with  which 
he  was  furnished  disclosed  that  two  unpaid 
mortgages  encumbered  the  land,  and  that, 
upon  ascertaining  the  fact,  he  declined  to 
complete  the  purchase,  and  demanded  a  re- 
turn of  his  deposit.  Held,  that  such  evidence 
establishes  a  prima  facie  case  in  favor  of  the 
plaintiff,  and  that  the  title  to  the  land  was 
not  directly  drawn  in  question  thereby. 
(Scbroeder  v.  Wittram,  66  Cal.  636.) 

98.  The  fact  that  the  owner  of  the  encum- 
bered land  tendered  the  purchaser  a  grant 
deed,  containing  a  covenant  of  warranty,  and 
demanded  payment  of  the  balance  oi  the 
purchase  money,  did  not  release  the  owner  of 
the  land  of  his  obligation  to  convey  a  good 
title,  there  being  no  offer  to  cure  the  defect  in 
the  title  and  to  remove  the  encumbrances. 
The  covenant  of  warranty  is  a  mere  personal 
obligation,  which  the  purchaser  is  not  bound 
to  accept.    (Smith  v.  Schiele,  93  Cal.  144.) 

99.  The  tender  of  a  deed  of  the  land  pur- 
chased, and  a  demand  of  the  purchase  money 
before  a  mortgage  has  been  paid  off,  will  not 
defeat  a  suit  lor  the  purchase  money,  if  the 
tender  was  not  objected  to  on  that  ground, 
and  the  mortgage  was  in  fact  releasea  before 
the  trial,  and  a  ^ood  and  sufficient  deed  ten- 
der^ at  the  trial.  If  the  amount  of  the 
mortgage  is  less  than  the  purchase  price  the 
purchaser  could  have  retained  a  sufficient 
snm  to  satisfy  the  mortgage  debt.  (Bhorer  v. 
Bila,  83Cal.61.) 

Duty  to  take  land  subject  to  encumbrances. 
See  post,  154. 


Doty  of  vendor  to  disclose  knowledge  as  to 
encumlHrancee.    See  ante.  III. 

Assumption  of  mortg<^e  by  vendee.  See 
Mortgages,  XI,  1. 

Parol  evidence  of  agreement  by  purchaser 
to  assume  encumbrances.    See  Evidence,  374. 

Failure  of  vendor  to  release  mortgage  as  to 
lots  sold.    See  Rescission  of  Contracts,  59. 

Vendee  may  recover  amount  of  mortgage  as 
money  paid,  when.    See  Assumpsit,  23. 

4.  Con¥»yanc»  to  Third  Ptrsoit  Btforo  Jimt  to 

Conn/  to  Purchaser,  Effect  of.' 

100.  The  conveyance  of  the  land  contracted 
for  by  the  vendors  to  a  third  party  before  the 
time  for  performance  of  the  contract  of  sale  is 
not  a  breach  of  that  contract,  and  does  not 
entitle  the  purchaser  to  treat  the  contract  as 
abandoned  or  rescinded  before  the  time  for 
performance  arrives.  One  may  contract  to 
sell  land  which  he  does  not  own,  and  yet  be 
able,  when  the  time  of  performance  arrives, 
to  make  a  good  title.  (Joyce  v.  Shafer,  97 
Cal.  335.) 

Cited  99  Cal.  261. 

Conveyance  to  third  person,  recovery  back 
of  purchase  price.    See  post,  XI,  6. 

5.  Title  in  ¥»ndor  at  Time  Contract  Entered  Into. 

101.  Vendor  of  option  to  purchase  is  in  duty 
bound  to  be  ready  at  all  times  within  the 
period  of  the  option  given,  during  which  a 
conveyance  may  be  demanded  by  the  pur- 
chaser, to  convey  a  good  title  to  all  the  land 
which  he  has  agreed  to  sell  upon  further  pay- 
ment by  the  purchaser.  (Burks  v.  Da  vies,  85 
Cal.  no.) 

102.  It  is  not  necessary  that  vendor  should 
be  absolute  owner  of  the  property  at  the  date 
of  the  agreement  of  sale;  but  he  may  contract 
for  the  sale  of  property  in  which  he  has  an 
equitable  interest,  under  a  contract  of  pur- 
chase or  otherwise,  and  if  a  contract  for  the 
sale  of  land  is  made  by  the  vendor  in  good 
faith,  and  he  has  at  the  time  such  an  interest 
in  the  land,  or  is  so  situated  with  reference 
thereto,  that  he  can  carry  into  effect  the  agree- 
ment on  his  part  at  the  time  when  he  has 
a^-eed  so  to  do,  the  contract  will  be  upheld. 
(Easton  v.  Montgomery,  90  Cal.  307.) 

103.  If  vendor,  though  not  absolute  owner, 
has  it  in  his  power  by  the  ordinary  course  of 
law  or  equitjr  to  make  himself  such  owner,  he 
will  be  permitted  within  a  reasonable  time  to 
do  so ;  but  if  he  has  no  contract  for  the  title, 
and  makes  no  attempt  to  obtain  it  until  after 
the  contract  of  purchase  has  been  rescinded, 
and  could  not  have  conveyed  it  daring  the 
time  within  which  the  contract  was  to  be  per- 
formed, it  is  immaterial  that  he  thereafter 
receives  an  offer  for  it  on  condition  that  the 
purchaser  is  ready  to  take  the  property,  and 
the  court  need  not  pass  upon  the  question 
whether  the  purchaser  was  then  willing  or 
anxious  to  take  it.  (Burks  v.  Davies,  83  Cal. 
110.) 

Cited  90  Cal.  315. 

104.  The  vendor  sufficiently  complies  with 
his  obligation  if  he  is  able  to  give  a  good  title 
at  the  time  when,  by  the  terms  of  his  con- 
tract of  sale,  he  is  required  to  make  the  con- 
veyance, and  the  mere  fact  that  the  vendor's 
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title  was  defective  or  encumbered  at  the  date 
of  the  contract  does  not  give  the  purchaser 
the  right  to  recover  the  deposit  paid  by  him. 
(Eaaton  t.  Montgomery,  90  Cal.  307.) 

6.  Perfect  Title,  What  Conttitutet:  Opinion*  a* 
to;  Examination  of  and  Bemoral  of  Defectt. 

105.  The  title  to  land  ie  not  perfect,  within 
the  meaning  of  a  contract  for  the  sale  thereof, 
unless  it  be  free  from  litigation,  palpable  de- 
fects, and  grave  doubts,  and  consists  of  both 
the  legal  and  the  equitable  titles,  and  is  fairly 
deducible  of  record.  (Turner  v.  McDonald, 
76  Cal.  177,  cited  86  Cal.  542, 93  Cal.  292,  1 
Wash.  567:  Reynold  v.  Corel,  86  Cal.  638, 
cited  95  Cat.  292.) 

106.  In  order  to  fully  satisfy  a  covenant  for 
a  perfect  title  the  title  must  be  good  and 
valid  bevond  all  reasonable  doubt,  and  should 
be  free  irom  litigation,  palpable  defects,  and 
grave  doubts,  should  consist  uf  both  legal  and 
equitable  titles,  and  should  be  fairly  deduci- 
ble of  record.    (Sheehy  v.  Miles,  93  Cal.  288.) 

107.  To  satisfy  a  contract  for  the  conveyance 
of  a  "good  and  perfect  title"  the  title  must 
not  only  he  good  in  point  of  fact,  but  it  must 
also  be  apparently  perfect  when  exhibited — 
that  is,  free  from  any  reasonable  objection. 
It  is  not  sufficient  that  it  can  be  shown  to  be 
good  as  the  result  of  an  action  instituted  for 
the  purpose  of  reforming  defects  existing  in 
any  deed  which  is  necessary  to  make  the 
chain  of  title  complete.  (Peckham  v.  Stew- 
art, 97  Cal.  147.) 

108  Under  an  agreement  for  the  purchase 
of  land  on  condition  that  title  would  be  sat- 
isfactory to  the  purchaser  the  purchaser  is 
entitled  to  a  good  paper  title  of  record,  which 
is  sufficient  in  law,  and  is  not  bound  to  accept 
a  title  resting  upon  the  statute  of  limitations, 
or  to  take  the  risk  of  determining  from  facts 
dehors  the  record  whether  or  not  an  adverse 
claim  is  barred  by  liDiitation.  (Benson  v. 
Shotwell,  87  Cal.  49.) 
Cited  90  Cal.  313. 

109.  A  purchaser  of  land  cannot  justify  his 
refusal  to  perform  his  contract  by  a  mere 
captious  objection  to  the  title  tendered  him, 
nor  is  it  sutncient  for  him  to  raise  a  doubt  as 
to  vendor's  title.  There  must  be  at  least 
such  reasonable  doubt  as  affects  its  value  and 
would  interfere  with  its  sale  to  a  reasonable 
purchaser.    (Phillips  v.  Day,  82  Cal.  24.) 

110.  Where  a  contract  for  the  sale  of  land 
was  conditioned  that  if  the  title  was  found 
imperfect,  and  could  not  l>e  made  good,  the 
deposit  made  by  the  purchaser  would  be  re- 
turned, and  certain  imjwrfections  were  found 
in  the  abstract  of  title,  which  there  was  a 
reasonable  probability  might  give  rise  to  liti- 
gation, and  which  made  the  title  subject  to 
grave  doubts,  and  which  the  vendor  refused 
to  remedy  or  remove  or  warrant  the  purchaser 
against,  an  action  will  lie  in  favor  of  the  pur- 
chaser to  recover  the  amount  of  the  deposit 
made  by  him.  (Reynolds  v.  Borel,  86  Cal. 
638.) 

111.  Where  the  abstract  of  title  showed 
that  the  title  of  record  came  into  "  H.  P. 
Hepburn,"  and  there  was  no  deed  from  him, 
but  the  next  deed  of  record  was  from  "  H.  P. 
Hopkins,"  and  the  vendor  claimed  that  the 


record  was  wrong,  and  that  the  deed  purport- 
ing to  be  from  Hopkins  was  in  fact  from 
Hepburn,  but  refused  to  submit  his  proof  for 
examination  of  the  purchaser  or  permit  the 
deed  to  be  recorded  correctly,  a  good  title  is 
not  shown,  and  the  purchaser  is  justified  in 
refusing  to  buy  the  land,  and  may  claim 
return  of  the  deposit,  even  though  it  may  be 
afterward  provea  that  the  title  was  good. 
(Benson  v.  Shotwell,  87  Cal.  49.) 

112.  Where  the  legal  title  to  land  is  in  a 
person  bearing  the  name  of  K.  F.  Redmond, 
the  execution  of  a  deed  of  the  land  by  one 
K.  F.  Redman  does  not  transfer  such  a  title 
to  the  vendee  named  therein  as  an  intending 
purchaser  from  such  vendee  is  bound  to  ac- 
cept; and  a  subsequent  execution  by  the  said 
Redman  of  another  deed  to  the  same  land  to 
the  same  vendee,  in  which  he  recites  that  he 
derived  title  thereto  under  the  name  of  K.  F. 
Redmond,  that  his  name  was  erroneously 
written  Redmond  in  the  conveyances  to  him- 
self, and  that  he  is  the  identical  person  to 
whom  such  conveyances  were  in  fact  made, 
under  the  name  of  K.  F.  Redmond,  does  not, 
of  itself,  cure  the  apparent  defect  in  the  ven- 
dee's title.  (Peckham  v.  Stewart,  97  Cal. 
147.) 

113.  A  title  is  not  good,  within  the  mean- 
ing of  the  foregoing  rule,  when  the  records 
show  that  a  previous  deed  purporting  to  con- 
vey an  interest  in  the  land  had  been  made  to 
a  person  with  whom  the  vendor  does  not  con- 
nect himself,  or  when  circumstances  exist 
which  render  it  possible  for  creditors  of  a 
prior  owner  of  the  land  to  attach  a  conveyance 
under  which  the  vendor  holds.  (Reynolds  v. 
Borel,  86  Cal.  538.) 

114.  The  title  to  lands  in  this  state  is  not 
perfect,  within  the  meaning  of  the  rule,  when 
It  is  acquired  through  a  quitclaim  deed  from 
a  devit^ee  under  a  foreign  will  which  has  never 
been  admitted  to  probate  in  this  state.  (Tur- 
ner v.  McDonald,  76  Cal.  177.) 

116.  Where  the  validity  of  the  title  to  land 
depends  on  the  question  as  to  whether  or 
not  a  homestead  confers  absolute  title  upon 
the  survivor  by  reason  of  having  been  de- 
clared upon  community  property,  and  all  the 
purchaser  knows  about  tue  status  of  the  title 
18  from  the  recorded  homestead,  the  recitals 
in  which  are  not  binding  upon  third  parties, 
he  need  not  accept  the  title,  where  it  is  con- 
ceded that  if  the  homestead  was  not  upon 
community  proiwrty,  or  was  defective,  an  un- 
divided part  ot  the  land  belongs  to  minor 
children.    (Sheehy  v.  Miles,  93  (Jal.  288.) 

116.  Under  a  written  agreement  for  tlie  sale 
of  a  lot,  providing  that  twelve  days  should  be 
allowed  for  an  examination  of  the  title,  and 
that  if  the  title  should  not  prove  to  be  valid 
the  deposit  made  under  the  agreement  should 
be  returned,  the  deposit  may  be  recovered  if 
it  appears  that  a  portion  of  the  lot  contracted 
to  ue  conveyed  had  been  dedicated  and  used 
as  a  public  street,  and  the  plaintiff  may  also 
recover  as  damages  the  expenses  properly  in- 
curred in  examining  the  title  and  preparing 
the  necessary  papers,  with  interest  thereon, 
and  interest  on  the  deposit  from  the  time  of 
the  demand  and  refusal  to  return  the  same. 
(Turner  v.  Reynolds,  81  Cal.  214.) 
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117.  A  conveyance  of  land  to  L.  B.  &  Oo. 
vesta  the  legal  title  of  the  same  in  L.  B.  alone, 
and  bis  deed  will  give  to  his  grantee  a  good 
and  valid  title.  (Winter  t.  titock,  29  Cal. 
407.) 

Cited  7  Mont.  219;  12  Nev.  367. 

Defect,  lien  for  tax  payable  more  than  four 
years  before.    See  ante,  VIII,  3. 

118.  A  purchaser  of  land  is  not  justified  in 
refusing  to  accept  a  conveyance,  and  in  de- 
mandine  back  a  deposit  paid  by  him  on  ac- 
count of  purchase  money,  merely  because  of 
the  opinion  of  learned  counsel,  given  in  good 
faith,  that  the  title  is  not  safe,  ii  the  opinion 
is  erroneous,  and  the  record  title  is  in  fact 
perfect.  The  purchaser  must  take  the  risk 
of  the  soundness  of  the  advice  upon  which  he 
acts.  (Montgomery  v.  Pacific  Ck>a8t  Land 
Bureau,  94  Cal.  284.) 

1 19.  The  opinion  of  a  witness  as  to  the  title 
to  real  property  is  not  evidence  of  title. 
(Schroeder  v.  Wittram,  66  Cal.  636.) 

120.  A  purchaser  of  land  under  a  contract 
for  a  perfect  title  is  not  required  to  examine 
into  evidence  aliunde  the  record,  or  to  rely 
upon  the  oral  statement  of  the  vendor  that  he 
has  a  good  title  to  the  land.  (Sheehy  v.  Miles, 
93  Cal.  288.) 

121.  A  provision  in  the  memorandum,  that 
the  "  title  to  prove  good  or  no  sale,  and  this 
deposit  to  be  returned,"  specifying  no  time 
within  which  the  examination  of  the  title  is 
to  be  made,  implies  a  reasonable  time  there- 
for.   (Easton  v.  Montgomery,  90  Cal.  307.) 

122.  In  acontract  of  sale,  where  the  title  was 
to  be  good  or  there  was  to  be  no  sale,  bad  no 
time  been  fixed  for  the  examination  and  ap- 
proval of  title,  the  vendee  would  have  been 
entitled  to  a  reasonable  time  in  which  to  ex- 
ercise his  election,  but,  time  having  been  fixed, 
it  is  of  the  essence  of  the  contract,  and  the 
court  has  no  power  to  extend  it.  (Vassault 
V.  Edwards,  43  Cal.  458.) 

123.  It  is  incumbent  upon  the  purchaser, 
who  assumes  to  examine  tne  title  for  the  pur- 
poee  of  determining  whether  or  not  it  is  de- 
fective, to  make  a  complete  examination 
thereof,  and  to  point  out  the  defects,  if  any, 
to  the  vendor,  and,  if  there  is  no  time  fixed  in 
the  agreement  of  sale  within  which  the  ven- 
dor should  remove  the  defects,  and  the  vendor 
fails  to  remedy  them  within  a  reasonable  time 
after  notice  thereof,  the  purchaser,  in  an  ac- 
tion to  recover  the  deposit  paid  by  him,  on 
the  ground  that  the  title  is  defective,  is  limited 
to  such  defects  as  were  then  point«d  out. 
(Easton  v.  Montgomery,  90  Cal.  307.) 

Cited  92  Cal.  41. 

Abstract  not  showing  title,  parol  evidence 
showing  that  claims  were  groundless.  See 
ante,  VIII,  2. 

Abstract  not  showing  title,  duty  of  vendee 
to  make  investigation  outside  of.  See  ante, 
VIII,  2. 

Failure  to  remove  defect.  See  ante,  VIII,  3. 

Acceptance  within  reasonable  time  after 
title  perfected.    See  ante,  I,  2. 

Defective  title,  time  to  perfect.  Pee  Re- 
scission of  Contracts,  III,  5. 

Delay  in  procuring  title.  See  Beecission  of 
Contracts,  43. 


Agreement  to  return  money  if  title  invalid. 
See  Statute  of  Limitations,  139. 

7.  Merger  of  Contract  in  De»d. 

124.  The  plaintiff  agreed  to  sell  land  to  the 
defendant,  and  to  convey  a  good  title,  and 
afterwards  made  a  deed  which  was  accepted 
by  the  defendant  as  a  performance  of  the 
contract.  The  title  to  part  of  the  land  was  in 
the  United  States,  but  the  defendant  knew 
that  fact  when  he  accepted  the  deed.  Held, 
that  the  rights  of  the  defendant  depend  on 
the  deed,  and  not  on  the  previous  contract,  the 
latter  being  merged  and  extinguished  by  the 
former.    (Bryan  v.  Swain,  56  Cal.  616.) 

Failure  to  object  to  deed  where  encum- 
brance not  removed,  effect  of.    See  ante,  99. 

8.  Indemnity  Againet  Defect 

126.  Where  A.  sold  a  lot  of  land  to  B.,  and 
delivered  possession,  and,  in  a  written  con- 
tract respectint;  the  same,  it  was  stipulated, 
among  other  things,  that  in  the  event  that  B. 
should  be  dispossessed  by  legal  judgment  at 
any  time  within  three  years,  A.  should  pay 
back  to  B.  two  thousand  dollars ;  and  should 
suit  be  brought  against  B.  for  the  lot,  then  B. 
should  notify  A.  of  it,  in  order  to  enable  him 
to  assist  in  the  defense  of  the  title.  Held, 
that  the  giving  of  the  notice  by  B.  to  A.  of  the 
institution  of  suit  against  B.  for  the  lot  was 
indispensable  to  enable  B.  to  recover  of  A.  on 
such  contract.  (Bensley  v.  Atwill,  12  Cal. 
231.) 

126.  Nor  does  it  matter  of  what  value  this 
notice  was  to  A.,  or  whether  it  was  of  any 
value.  In  a  court  of  law  effect  is  to  be  given  to 
the  bargain  according  to  its  terms,  and  courts 
of  law  cannot  speculate  upon  the  weight  at- 
tached to  one  or  another  of  the  elements  of 
an  obligation.  A.  bound  himself  only  in  a 
given  way,  and  can  be  held  only  by  the  bar- 
gain he  made,  at  least  in  the  form  of  this  ac- 
tion.   (Bensley  v.  Atwill,  12  Cal.  231.) 

127.  In  a  suit  on  such  contract  B.  should 
aver  that  he  had  been  evicted  after  notice  to 
A.  The  payment  of  the  money  is  dependent 
upon  this  fact.  (Bensley  v.  Atwill,  12  Cal. 
231.) 

9.  Bemedie*  WItere   Title  Defective;  Defense  to 
Action;  Recovery  of  Price. 

128.  If  a  party  takes  a  conveyance  without 
covenants  he  is  without  remedy  in  case  of 
failure  of  title ;  if  he  takes  a  conveyance  with 
covenants,  his  remedy,  upon  failure  of  title, 
is  confined  to  them.  (Peabody  v.  Phelps,  9 
Cal.  213.) 

129.  Where  a  tenant  in  possession  by  deed 
of  baraain  and  sale  conveys  the  premises  oc- 
cupied by  him,  for  a  valuable  consideration, 
and  his  vendee  is  subsequently  ejected  by  the 
landlord,  in  the  absence  of  warranty  or  with 
only  special  warranty  against  the  acts  of  the 
vendor,  the  vendee  is  not  entitled  to  relief, 
either  in  law  or  in  equity,  against  his  vendor. 
(Hastings  v.  O'Donnell,  40  Cal.  148.) 

130.  (Concealment  of  the  fact  by  a  vendor 
of  real  property  that  he  holds  merely  as  ten- 
ant, does  not  constitute  such  fraud  as  will  en- 
title his  vendee  to  relief  in  equity.  (Hast- 
ings V.  O'Donnell,  40  Cal.  148.) 
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131.  The  decision  in  Peabody  v.  Phelps,  9 
Cal.  213,  to  the  effect  tiiat  an  action  for  a  false 
and  fraudulent  representation  as  to  the  naked 
fact  01  title  in  the  vendor  of  real  estate  can- 
not be  maintained  by  the  ])urchaser  who  has 
taken  possession  of  the  premises  sold  under  tc 
conveyance  with  express  covenants,  and  that, 
if  a  party  takes  a  conveyance  without  cove- 
nants, he  has  no  remeUy  in  case  of  failure  of 
title,  commented  on  and  its  correctness,  when 
applied  to  cases  of  fraud,  questioned.  (Wright 
v.  Carillo,  22  Cal.  696.) 

132.  In  order  to  rescind  a  contract  for  the 
sale  of  land  on  the  ground  that  the  vendor 
cannot  perform  it,  because  he  has  no  title  to 
the  land,  it  is  necessary  for  the  vendee  to 
aver  and  show  an  outstanding  paramount  title 
in  another.  (Riddell  v.  Blake,  4  Cal.  264.) 
Cited  8  Cal.  403. 

133.  Vhen  a  purchaser  of  land  does  not  ol> 
tain  the  title  which  the  deed  purported  to 
convey  and  the  covenants  embrace,  and  he 
goes  into  and  retains  possession  under  the 
deed,  and  the  failure  ot  the  title  goes  to  the 
entire  consideration  paid,  or  to  be  paid,  for 
the  land,  then  he  must  seek  bis  remedy  by  a 
recission  of  the  contract,  alleging  a  paramount 
title  in  another,  and  offering  to  redeliver  pos- 
session, and  account  for  the  rents  and  profits. 
(Walker  v.  Sedgwick,  8  Cal.  398.) 

134.  In  an  action  for  the  purchase  money 
of  land  conveyed  by  deed,  without  covenants, 
want  of  title  m  the  vendor  is  no  defense,  un- 
less the  vendee  has  been  evicted.  (Fowler  t. 
Smith,  2  Cal.  39.) 

Affirmed  s.  c.  2  Cal.  668 ;  cited  4  Cal.  667 ;  39 
Cal.  364. 

135.  In  a  suit  for  the  recovery  of  the  pur- 
chstse  money  of  land,  founded  on  a  contract, 
in  which  the  plaintiff  contracted  to  deliver  a 
warranty  deed  for  the  land,  the  defendant  in 
his  answer  denied  that  the  plaintiff  was  the 
lawful  owner,  or  that  he  had  any  title  to  the 
land.  Held,  that,  to  have  enabled  him  to  re- 
scind the  contract,  the  defendant  was  bound 
to  aver  and  to  show  a  paramount  title  in  an- 
other, and  that,  failing  in  this,  his  defense  to 
the  action  was  defective.  (Thayer  v.  White, 
3  Cal.  228.) 

Cited  4  Cal.  267 ;  10  Oal.  160 ;  19  Cal.  267. 

136.  If  McL.  and  wife  convey  to  R.,  for  the 
sum  of  one  thousand  dollars,  and  on  the  same 
day,  and  as  part  of  the  same  transaction,  R. 
gives  McL.  and  wife  a  contract  for  the  sale  of 
the  same  land,  for  the  same  price,  payable  by 
installments,  and  for  a  good  and  lawful  deed 
upon  the  payment  of  the  purchase  money,  in 
an  action  by  R.  to  recover  an  installment,  McL. 
and  wife  cannot  rely  upon  an  alleged  want 
of  title  to  the  land  in  R.  as  a  defense  to  the 
action.    ( Rourke  v.  McLaughlin,  38  Cal.  196.) 

Vendee  remaining  in  possession  is  liable  for 
purchase  price  although  title  is  defective. 
See  post,  IX,  2,  c. 

137.  Money  paid  by  the  vendee  as  part  of 
the  purchase  price,  under  a  contract  for  the 
sale  of  land,  may  be  recovered  if  the  vendor 
did  not  have  the  title  at  the  time  the  contract 
was  made,  nor  acquire  it  afterward.  (Sand- 
ers V.  Lansing,  70  Cal.  429.) 

Cited  86  Cal.  113;  87  Cal.  60. 


138.  Where  there  is  a  defect  in  the  title  the 
vendee  may  recover  the  expenses  properly  in- 
curred in  examining  the  title  and  preparing 
the  necessary  papers,  with  interest  thereon, 
and  interest  on  the  deposit  from  the  time  cA 
the  demand  and  refusal  to  return  the  same. 
(Turner  v.  Reynolds,  81  Cal.  214.) 

139.  Where  the  defendant  in  action  to  re- 
cover the  purchase  price  denied  that  the 
plaintiff  was  able  to  convey  the  land  free 
from  encumbrance,  or  that  be  could  fumisli 
title  according  to  the  contract,  and  there  was 
evidence  tendiiig  to  show  an  existing  encum- 
brance, a  failure  to  find  upon  such  issue  is 
material.    (Samuel  v.  Allen,  98  Cal.  406.) 

140.  An  issue  tendered  in  an  action  for  the 
leoovery  of  a  deposit  made  ander  a  contract 
of  sale,  as  to  the  fact  that  a  portion  of  the  lot 
was  dedicated  by  deed  as  a  public  street,  is 
immaterial,  so  far  as  the  question  of  dedica- 
tion by  deed  is  concerned,  and  only  the  ulti- 
mate fact  that  there  was  a  valid  dedication  of 
a  portion  of  the  lot  to  the  use  of  the  public  as 
a  street  needed  to  be  alleged  or  found.  (Tur- 
ner V.  Reynolds,  81  Cal.  214.) 

Money  paid  cannot  be  recovered  where  title 
was  good.    See  post,  XI,  6. 

Recovery  of  deposit  where  encumbrance  not 
removed.    See  ante,  VIII,  3. 

Action  to  recover  back  deposit  because  of 
defective  title,  parol  evidence  as  to  adverse 
claims.    See  ante,  VIII,  2. 

Expenses  incurred  in  examining  title  may 
be  recovered.    See  ante,  116. 

Interest  on  deposit  may  be  recovered.  See 
ante,  116. 

Remedy  of  vendee  on  failure  of  title.  See 
post,  IX,  2,  c. 

Estoppel  of  grantee  to  deny  grantor's  title. 
See  ante,  VI. 

False  representations  as  to  title.  See 
ante,  35. 

Cross-complaint  in  action  by  vendor  for 
failure  of  title.    See  Cross-complaint,  20. 

Defective  title,  recovery  of  deposit.  See 
Rescission  of  Contracts,  III,  6. 

Judgment  for  purchase  price  where  vendor 
has  no  title.    See  Injunctions,  70,  et  seq. 

IX.  FossessloH. 
/.  By  Gfotttor. 

141.  Person  who  conveys  property  bjf  war- 
ranty deed,  and  remains  m  possession,  is  not 
entitled  to  notice  to  quit  or  demand  of  posses- 
sion from  his  grantee  or  those  claiming  under 
him  before  the  commencement  of  an  action  to 
eject  him.  (Dodge  v.  Walley,  22  Cal.  224.) 
Cited  76  Cal.  346. 

142.  Possession  of  grantor  Is  that  of  pui^ 
chaser,  which  could  be  only  terminated  either 
by  legal  proceedings  to  enforce  the  lien,  or 
by  sale  to  an  innocent  purchaser.  (Ellis  r. 
Jeans,  7  Cal.  409.) 

143.  Where  a  person  in  possession  of  land 
conveys  to  another,  and  tnereafter  remaiu 
in  possession,  he  does  so  as  the  tenant  at  will 
of  the  grantee.  The  conventional  relation  of 
landlom  and  tenant  does  not,  however,  exist 
between  the  grsntorand  grantee.  The  grantor 
holds  in  suraerviency  to  the  grantee,  who 
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may  recover  possession  at  any  time.    (Brooks 
V.  Hyde,37Cal.  366.) 

2,  By  fendee. 
a.  Necessity  of. 

144.  In  order  that  the  grantee  may  succeed 
to  the  right  of  possession  of  his  grantor  it  is 
not  necessary  that  he  should  have  a  personal 
residence  on  the  land,  or  should  personally 
cultivate  it.  It  is  sufficient  if  he  enter  into 
the  possession  through  an  agent  or  tenant. 
(Dodge  V.  Yates,  76  Oal.  251.) 

Cited  89  Cal.  315. 

b.  Right  of  Vendee  to  Possession  or  to  Main- 
tain Possession;  Rights  While  in  Poe- 
sesaion. 

145.  In  a  contract  for  the  sale  and  purchase 
of  land,  which  is  silent  as  to  possession,  there 
is  no  implied  license  for  the  purchaser  to  en- 
ter. (Gaven  v.  Uagen,  15  Cal.  208,  cited  22 
Cal.  615,  70  Cal.  49,  86  Cal.  S64,  10  Mont. 
4,  distinguished  22  Cal.  618,  59  Cal.  588; 
Gates  V.  McLean,  70  Cal.  42,  cited  86  Cal.  364, 
91  Cal.  517,  518,  10  Mont.  5.) 

146.  The  doctrine  of  Gaven  v.  Hagen,  15 
Cal.  208,  that  a  vendee  of  real  estate  under  a 
contract  of  purchase,  which  is  silent  as  to  the 
possession,  has  no  right  to  the  possession 
until  a  performance  of  the  conditions  pre- 
scribed by  the  contract  to  entitle  him  to  a 
deed,  commented  upon  and  questioned. 
(Willis  V.  Wozencraft.  22  Cal.  607.) 

Cited  40  Cal.  567 ;  59  Cal.  590 ;  61  Cal.  241 ;  64 
Cal.  20;  70  Cal.  49;  91  Cal.  351,  881;  10 
Mont.  4 ;  distinguished  59  Cal.  588. 

147.  Unless  there  is  a  stipulation  in  a  con- 
tract for  the  sale  of  land  surrendering  the 
possession  of  the  property  to  the  purcnaser 
the  vendor  is  entitled  to  retain  the  possession 
until  the  legal  title  passes  to  the  purchaser. 
(Stratton  v.  California  Land  and  Timber  Co., 
86  Cal.  353.) 

148.  Where  vendee  gives  three  notes  for 
the  purchase  price,  and,  after  the  payment 
of  the  second  note,  he  is  to  receive  a  deed 
for  the  premises  and  give  a  mortgage  back  for 
the  balance,  he  is  not  entitled  to  the  posses- 
sion ;  that  until  the  payment  of  the  first  two 
notes  the  vendor  is  entitled  to  the  possession 
and  could  maintain  ejectment.  (Gaven  v. 
Hagen,  15  Cal.  208,  212.) 

149.  To  make  a  valid  tender,  so  as  to  give 
the  vendee  a  right  of  possession,  under  such 
contract,  the  money  should  be  offered  to  the 
vendor  and  a  deed  (lemanded  of  him,  with  an 
offer  to  execute  the  mortgage.  (Gaven  t. 
Hagen,  15  Cal.  208.) 

150.  If,  after  the  plaintiff  in  an  action  has 
recovered  judgment  against  the  defendant  for 
the  possession  of  land,  the  plaintiff,  without 
enforcing  the  judgment,  contracts  to  sell  the 
land  to  the  defendant,  without  making  any 
agreement  cencerning  the  judgment  for  pos- 
session, the  right  of  possession  is  not  in  the 
vendee,  and  the  vendor  can  remove  him  at 
any  time  by  an  execution.  (Troy  v.  Clarke, 
30CaL419.) 

151.  Where  contract  is  made  to  convey  land 
by  quitclaim  deed  at  future  time  an  action 
cannot  be  maintained  by  the  vendee  against 


the  vendor,  on  the  ground  that  a  third  person 
has  intruded  upon  a  portion  of  the  land,  and 
the  vendee  cannot  obtain  possession,  there 
being  no  stipulation  in  the  contract  that  the 
vendee  shall  be  put  in  possession.  (Tewka- 
bury  V.  Laffan,  1  Cal.  129.) 

152.  Where  a  contract  is  made  to  convey 
lands  by  quitclaim  deed  at  a  future  time  an 
action  cannot  be  sustained  by  the  vendee  be- 
cause a  third  person  has  intruded  on  the 
ground  that  the  vendor,  long  after  the  exe- 
cution of  the  contract,  gave  tlie  vendee  a  cer- 
tificate to  the  effect  that,  at  the  time  of 
making  the  agreement,  he  consented  and 
i^reed  that  the  vendee  should  take  posses- 
sion of  the  lot  forthwith.  (Tewksbury  v. 
Laffan,  1  Cal.  129.) 

153.  Where  the  agreement  for  the  sale  of 
land  provided  that  possession  would  be  given 
and  guaranteed  to  the  purchaser  the  pur- 
chaser is  entitled  to  an  actual  possessio  pedis 
of  the  whole  land,  and  constructive  possession 
by  attornment  of  tenants  is  not  sufficient; 
and  where  it  appears  that  the  tenants  refused 
to  give  possession,  and  several  of  the  houses 
were  locked  up  and  the  occupants  absent,  and 
that  an  adverse  right  had  grown  up  as  to  part 
of  the  land,  the  promise  by  several  of  the  ten- 
ants to  attorn  to  the  purcnaser  does  not  con- 
stitute the  delivery  of  possession  required  by 
the  contract.  (Benson  v.  Shotwell,  87  Cal. 
49.) 

154.  The  fact  that  the  contract  of  sale  pro- 
vided that  the  purchaser  should  be  entitled  to 
rent  from  a  day  anterior  to  the  date  of  the 
contract  does  not  bind  the  purchaser  to  take 
the  lot  subject  to  encumbrances,  or  to  the 
right  of  possession  of  tenants  at  the  time 
of  final  completion  of  the  terms  of  the  agree- 
ment, nor  modify  a  provision  in  the  contract 
for  delivery  of  possession.  (Benson  v.  Shot- 
well,  87  Cal.  49.) 

166.  A  vendee  cannot  be  moved  by  eject- 
ment if  he  has  performed  the  conditions  of 
the  contract,  and  is  in  a  position  to  demand  a 
conveyance ;  and  in  such  case  it  would  seem 
that  he  may  even  recover  the  possession  at 
law,  if  ousted  by  the  holder  of  the  naked  legal 
title.  (Central  Pac  R.  R.  Ck>.  v.  Mudd,  59 
Oal.  686.) 

Cited  70  Oal.  486. 

156.  Under  our  system  a  vendee,  if  entitled 
to  the  possession  under  the  contract,  may  de- 
fend his  possession  at  law;  and  he  cannot  be 
deprived  of  his  possession  at  law  if  its  con- 
tinuation is  not  dependent  upon  his  perform- 
ance of  the  conditions  of  the  contract  under 
which  he  entered.  (Central  Pac.  R.  R.  Co. 
V.  Mudd,  59  Cal.  586.) 
Cited  70  Cal.  49. 

167.  A  vendor  of  land,  though  in  law  the 
owner  of  the  legal  title,  holds  it  simply  as  a 
trustee  for  his  vendee,  and  therefore  cannot 
turn  his  beneficiary  out  of  possession  so  long 
as  the  latter  is  willing  to  perform ,  or  offers  to 
perform,  or  if  he  has  performed,  the  contract; 
but,  if  the  purchaser  refuses  to  complete  the 
contract,  the  vendor  has  the  right  to  treat  him 
as  a  trespasser,  or  as  a  tenant  at  will,  at  his 
election.  (Whittier  v.  Stege,  61  Cal.  238.) 
Cited  64  Cal.  20;  70  Cal.  486;  82  CaL  126;  83 
OaL55.) 
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168.  When  s  TOndor  of  land  allowa  the  par- 
chaser  to  take  poflBession  the  porchaser,  so 
long  as  he  complies  with  bis  contract,  has  the 
right,  under  his  equitable  ownership,  to  any 
use  and  enjoyment  thereof  which  does  not  im- 
pair the  condition  or  diminish  the  yalne  of 
the  property  of  which  be  received  the  posses- 
sion,  and  he  cannot  be  charKcable  with  waste 
for  such  use  and  enjoyment.  (Miller  v.  Wad- 
dingbam,  91  Oal.  .377.) 

Payment  and  delivery  of' possession  are  con- 
current conditions,  when.    See  post,  X,  5. 

Right  of  vendor  to  maintain  ejectment. 
See  Ejectment,  12. 

Ejectment  by  vendor,  outstanding  title  in 
vendee.    Hee  Ejectment,  236. 

Possession  under  contract  of  purchase  as 
equitable  defense.  See  Ejectment,  278,  et 
seq. 

Purchaser  under  void  verbal  contract,  re- 
moving. See  Forcible  Entry  and  Unlawful 
Detainer,  35. 

Breach  of  contract  to  give  possession,  liqui- 
dated damages.    See  Damages,  I,  2. 

Entry  and  repairing  under  contract  of  pu^ 
chase.    See  Mechanics'  Liens,  150,  lol. 

Erection  of  building  by  vendee.  See  Me- 
chanics' Liens,  158. 

Vendor,  whether  may  enjoin  removal  of 
buildings  by  vendee.    See  Inmnctions,  132. 

Vendor,  rij^hts  against  vendee  in  noesession 
on  loss  of  buildings  by  fire.  See  ^surance, 
174. 

Vendee  in  possession,  rights  of.  See  Insur- 
ance, 174. 

Possession  under  contract,  effect  of.  See 
Possession,  61. 

c.  Title  or  Contract  Price,  Questions  Oon- 
cerning  Where  Vendee  Remains  in  Pos- 
session. 

169.  Where  the  contract  provides  for  the 
vendee  taking  possession  his  remedy,  in  case 
the  title  of  the  vendor  fails,  or  be  is  unable 
to  make  a  conveyance  as  stipulated  in  the 
contract,  is  to  rescind  or  offer  to  rescind  the 
contract,  and  to  restore  the  possession,  in 
which  event  he  may  recover  the  purchase 
money  advanced,  with  interest  thereon,  to- 
gether with  the  value  of  his  improvements, 
deducting  therefrom  such  sum  as  the  use  of 
the  premises  may  reasonably  be  worth.  If, 
on  the  contrary,  the  vendee  chooses  not  to  re- 
scind, but  to  retain  possession  under  the  con- 
tract, he  can  do  so  only  on  condition  that  he 
pay  the  purchase  money  and  interest  accord- 
mg  to  the  contract.  In  the  latter  case  it  is 
considered  that  he  is  willing  to  receive  such 
title  as  the  vendor  is  able  to  give,  and  is  content 
with  the  personal  responsibility  of  the  vendor 
upon  his  covenants.  (Gates  v.  McLean,  70 
Cal.42.) 

Cited  83  Cal.  55 ;  86  Cal.  365. 

160.  A  purchaser  of  land  in  possession 
thereof  under  a  contract  of  sale,  by  the  terms 
of  which  the  vendor  is  to  give  a  warranty 
deed  of  the  property,  conveying  a  good  and 
perfect  title  thereto,  cannot,  upon  the  ven- 
dor's failure  and  inability  to  convey  a  good 
and  perfect  title,  retain  both  the  land  and  the 
purcnase  money  until  a  perfect  title  shall  be 
offered  him,  but  he  must  pay  the  purchase 
price  according  to  the  contract,  and  receive 


such  title  as  the  vendor  is  able  to  give,  if 
he  chooses  to  retain  the  possession  of  the 
land,  or  he  may  rescind  the  contract,  rfstore 
the  possession  to  the  vendor  and  recover  the 
purchase  money  paid,  together  with  the  value 
of  his  improvements,  after  deducting  there- 
from the  fair  rental  value  of  the  premises; 
and,  if  he  fails  and  refuses  to  adopt  either 
course,  he  is  liable  to  an  action  of  ejectment 
by  the  vendor.  (Worley  ▼.  Nethercott,  91 
Cal.  612.) 

161.  A  purchaser  cannot  remain  in  pos- 
session of  lands  under  a  contract,  and  at  the 
same  time  refuse  to  pay  the  stipulated  pur- 
chase price.  He  must  surrender  possession 
or  show  an  eviction  before  be  can  defend  a 
suit  for  the  purchase  money,  or  show  a  UAU 
ure  of  consideration,  or  counterclaim  to  the 
purchase  money,  or  damages  for  delay  in  per- 
formance of  the  contract  by  the  vendor.  So 
long  as  he  retains  possession  he  waives  all 
objections,  whether  of  defect  of  title  or  of  de- 
lay in  completing  it,  and  is  bound  to  accept 
title  according  to  the  terms  of  the  contract, 
if  offered  while  he  still  retains  possession. 
(Rhorer  v.  Bila,  83  Cal.  51.) 

Cited  91  Cal.  517. 

162.  Where  land  is  sold  with  covenant  of 
warranty,  accompanied  with  delivery  of  pos- 
session, as  long  as  the  grantee  remains  in 
possession  the  purchase  money  cannot  be  re- 
duced.   (Norton  v.  Jackson,  5  C&\.  262.) 

163.  Where  there  is  a  covenant  of  war- 
ranty the  payment  of  the  purchase  money 
cannot  be  resisted  as  long  as  the  grantee  re- 
mains in  possession.  (Norton  v.  Jackson,  5 
Cal.  262.) 

164.  A  purchaser  in  possession  cannot  re- 
claim the  purchase  monev  on  ace  >unt  of  de- 
fect in  the  title,  unless  he  has  been  evicted 
or  disturbed.  (Salmon  v.  Hoffman,  2  C^. 
138.) 

Cited  8  Cal.  403;  64  Cal.  20. 

Estoppel  of  grantee  entering  into  pos- 
session.   See  ante,  VI. 

Vendee  in  possession  cannot  sue  for  fraud. 
See  ante,  35. 

Surrender  of  possession  before  action  to  re- 
cover purch^e  price.    See  post,  XI,  6. 

Eviction,  necessity  of  to  enable  vendee  to 
recover  purchase  price.    See  post,  XI,  6. 

d.  Action  by  Vendor  to  Recover  Possession 
on  Default  by  Vendee.  • 

165.  Ejectment  will  lie  against  a  vendee  in 
possession  of  land  under  a  contract  of  pur- 
chase, who,  after  part  performance,  refuses 
to  further  comply  with  the  terms  and  condi- 
tions of  the  contract,  or  surrender  the  posses- 
sion.   (Hicks  V.  Lovell,  64  Cal.  14.) 

Cited  70  Cal.  49;  79  Cal.  68;  83  Cal.  55;  88 
Cal.  325:  92  Cal.  430,  526. 

166.  A  vendee  in  possession  under  a  con- 
tract of  purchase  who  has  not  performed  his 
contract,  but  is  in  default  with  nis  payments, 
without  excuse,  cannot  maintain  an  equitable 
defense  to  an  action  of  ejectment  by  the  ven- 
dor or  his  grantee.  (Connolly  v.  Uingley,  82 
Cal.  6^2.^ 

Cited  83  Cal.  510. 

167.  When  the  purchaser  under  a  contract 
for  the  sale  of  lana  for  the  sum  of  nine  ban- 
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dred  dollars,  to  be  paid  in  monthly  install- 
xnents,  the  contract  not  fixing  the  amount  of 
the  installments,  takes  possession  with  the 
consent  of  the  vendor,  ana  improves  the  prop- 
erty, but  makes  no  i»yment  beyond  the  sum 
of  ten  dollars  at  the  date  of  the  contract  for 
the  period  of  nearly  three  years,  and  refuses 
to  make  further  payment,  when  a  deed  is 
tendered  at  the  expiration  of  said  peHod  on 
demand  of  the  whole  price  and  interest  due, 
the  vendor  may,  after  serving  a  demand  in 
writing  for  possession  of  the  property,  re> 
cover  the  premises  in  ejectment.  (Hannan 
V.  McNickle,  82  Oal.  122.) 
Cited  83  Cal.  65. 

168.  Where  a  contract  for  the  sale  of  land 
contains  a  provision  that,  upon  default  of  the 
vendee  in  payment  of  the  principal  or  inter- 
est, or  in  any  other  stipulation  of  the  contract, 
the  vendor  may  re-enter,  and  the  vendee 
makes  default,  and,  on  demand,  refuses  to 
deliver  possession,  the  vendor  may  maintain 
ejectment.  (Central  Pac  R.  R.  Oo.  v.  Mudd, 
69  Cal.  585.) 
Cited  70  Cal.  49;  82  Cal.  126;  92  Cal.  626. 

160.  In  such  case,  if  the  vendor  recovers 
poesession,  the  vendee  may  go  into  equity 
(where  a  separate  court  of  equity  exists) 
within  a  reasonable  time,  where  time  is  not 
of  the  essence,  offer  payment  of  the  balance 
of  the  purchase  money,  with  interest,  and  ob- 
tain a  decree  for  the  performance  of  the  con- 
tract; and,  in  California,  be  may  attain  the 
same  end  by  filing  a  cross-complaint.  (Cen- 
tral Pac  R.  R.  Co.  V.  Mudd,  69  Cal.  686.) 
Cited  64  Cal.  20;  88  Cal.  825. 

Action  by  vendor  to  recover  possession  on 
breadi  of  condition  by  vendee.  See  post, 
X,6. 

170.  Where,  by  the  terms  of  a  contract  for 
the  sale  of  lanos.  the  vendor  is  authorised, 
upon  default  in  the  payment  of  any  install- 
ment of  the  purchase  money  or  interest 
thereon,  to  declare  the  contract  forfeited  by 
depositing  a  written  notice  to  that  effect  in 
the  oflSce  of  the  county  recorder  of  the  county 
where  the  lands  are  situated,  and  to  enter 
immediately  into  the  possession  of  the  prem- 
ises, and  be  restored  to  his  former  estate 
therein,  held  the  vendof's  ri^ht  to  possession 
was  not  lost  by  mere  delay  in  declaring  the 
forfeiture,  nor  oy  the  death  of  the  vendee  be- 
fore such  declaration,  nor  by  a  failure  to  pre- 
sent a  claim  to  the  administrator  of  the 
vendee.  (Kerns  v.  McKean,  65  Cal.  411.) 
Cited  77  Cal.  667, 659,  560;  92  Cal.  526. 

171.  It  is  not  necessary,  in  order  to  the  re- 
covery by  8  vendor  in  an  action  of  ejectment 
against  a  purchaser  who  is  in  default  in  pay- 
ing the  purchase  money,  that  he  should  re- 
scind the  contract  or  return  any  part  of  the 
purchase  money.  Equitable  principles  can- 
not affect  the  plaintiff's  right  of  recovery, 
since  equity  follows  the  law,  and  rules  as  the 
law  rules.  (Hannan  v.  McNickle,  82  Cal. 
122.) 

172.  Where  a  contract  has  been  made  for 
the  eale  of  land,  the  vendee  being  in  posses- 
sion, and  having  paid  a  portion  of  the  pur- 
chase money,  the  mere  fact  that  the  vendor 
has  not  returned,  or  offered  to  return,  the 
money  so  paid  is  no  defense  to  an  action  by 
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him  to  recover  the  possession.    (Hoffman  v. 
Remnant,  72  Cal.  1.) 
Cited  82  Cal.  126. 

17S.  If  a  contract  of  purchase  provides  that 
in  case  of  nonpayment  of  purchase  money  the 
vendor  may  declare  all  rights  thereunder  for- 
feited and_  ended,  by  depositing  a  notice  to 
that  effect  in  the  oflSce  of  the  county  recorder, 
and  that  the  vendor  shall  retain  all  moneys 
paid  as  compensation  for  the  use  of  the  prem- 
ises, the  vendor  cannot,  under  any  circum- 
stances, recover  rents  for  any  period  prior  to 
the  filing  of  the  notice  of  forfeiture,  as  his 
right  to  rents  and  profits  prior  to  that  act  is 
limited  to  the  payments  which  had  been  made 
on  the  contract.  (Kerns  v.  Dean,  77  Cal.  566.) 

174.  In  an  action  of  ejectment  by  a  vendor, 
or  his  grantee,  against  a  purchaser  in  posses- 
sion under  a  contract  of  sale,  the  complaint 
may  merely  state  a  cause  of  action  in  eject- 
ment, in  which  event  the  defendant  must  set 
up  the  equities  which  he  claims  under  the 
contract.  But  if  the  complaint  states  the 
contract,  and  also  states  cause  of  action  in 
ejectment,  it  is  not  demurrable,  because  it 
states  facte  affording  the  defendant  an  oppor- 
tunity to  redeem,  by  complying  with  the  con- 
tract within  a  reasonable  time,  so  as  to  avoid 
the  effect  of  a  judgment  of  restitution ;  nor  is 
such  complaint  demurrable  as  containing  sep- 
arate causes  of  action  which  are  not  separately 
stated.    (Kerns  v.  Dean,  77  Cal.  555.) 

175.  A  vendee  in  the  poesession  of  land, 
who  entered  under  a  contract  of  sale,  agreeing 
to  pay  interest  on  the  purchase  price  in  place 
of  rent,  and  expressly  agreeing  that  the  ven- 
dor could  re-enter  in  case  of  a  failure  to  pay, 
but  who  afterward  repudiated  the  contract, 
refusing  to  pay  the  interest  due,  and  claimed 
the  title  adversely  to  the  vendor,  is  not  enti- 
tled to  a  notice  to  quit,  and  the  complaint  in 
an  action  by  the  vendor  to  recover  the  posses- 
sion of  the  property  need  not  aver  a  demand 
and  refusal.     (Coates  v.  Cleaves,  92  Cal.  427.) 

176.  Where  a  vendee,  under  a  contract  of 
purchase,  has  been  out  of  possession  for  five 
or  six  years  after  default  in  his  payments, 
and  then  re-enters,  no  demand  is  necessary  to 
make  his  possession  tortious.  (Ckmnolly  v. 
Hingley,  82  Cal.  642.) 

177.  In  an  action  of  ejectment  by  the  ven- 
dors of  land  against  defaulting  vendees  the 
plaintiffs  proved  the  tender  of  a  deed  and 
a  demand  and  refusal  to  pay  the  balance  of 
the  purchase  money,  and  also  offered  to  prove 
a  demand  and  refusal  of  possession,  but  were 
not  permitted  to  do  so.  The  plaintiffs  were 
nonsuited.  Held,  the  plaintiffs  were  entitled 
to  prove  the  demand  and  refusal  of  posses- 
sion, and  to  recover  in  the  action,  subject  of 
course  to  any  equitable  relief  to  which  the 
defendants  might  be  entitled  under  any  equi- 
table defense  to  the  action.  (Whittier  v. 
Stege,  61  Cal.  238.) 

(Dited  70  Cal.  50;  88  Cal.  325. 

178.  In  an  action  for  the  recovery  of  real 
estate  a  contract  in  writing,  signed  by  both 
plaintiff  and  defendant,  for  the  sale  and  con- 
vevance  of  the  land  in  dispute  by  plaintiff  to 
defendant,  is  admissible  in  evidence  on  behalf 
of  plaintiff,  for  the  purpose  of  proving  that 
defendant  obtained  possession  of  the  premises 
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from  plaintiff,  and  went  in  onder  bim.   (Fris- 
bie  V.  Price,  27  Ual.  253.) 
Cited  7  Nev.  48. 

179.  A  vendee  of  land  wbo  enters  into  its 
possession  under  a  contract  of  porcbase  from 
the  vendor,  and  afterwards  repudiates  tbe 
contract,  is  estopped  from  denying  his  ven- 
dor's title  in  an  action  of  ejectment  against 
him  by  the  vendor.  (Coates  v.  Cleaves,  02 
Oal.  427.) 

180.  In  order  to  sustain  equitable  defense 
to  an  action  of  ejectment  by  a  vendor  the 
purchaser  in  poBseBsion  under  a  contract  of 
sale  must  show  that  he  is  not  in  default  in 
the  performance  of  his  contract,  and  has  paid 
all  the  installments  of  purchase  money  that 
are  due.  He  cannot  hold  possession  after  de- 
fault in  the  payment  of  installments  until  all 
the  installments  become  due.  The  fact  that 
he  has  made  valuable  improvements  cannot 
enable  him  to  refuse  to  perform  the  contract 
and  yet  retain  possession ;  nor  does  the  fact 
that  interest  is  to  be  paid  on  overdue  install- 
ments operate  to  extend  the  time  for  payment 
of  the  principal.  (Hannan  v.  McNickle,  82 
Cal.  122.) 

Cited  82  Oal.  643. 

181.  A  purchaser  in  possession,  under  a 
contract  of  sale,  who  is  in  default  under  tbe 
contract,  is  not  entitled,  in  the  absence  of 
statutory  provision  therefor,  to  set  oS  the 
value  of  his  improvements,  erected  before  de- 
mand of  possession  by  the  vendor,  against 
rents  and  profits  which  the  vendor  is  entitled 
to  recover  from  the  time  of  such  demand  up  to 
the  time  of  trial.  The  provisions  of  section 
741  of  the  Code  of  Civil  Procedure  for  set- 
off of  improvements  apply  only  to  improve- 
ments made  in  good  faith,  under  color  oi  title, 
where  the  holding  is  adverse;  and  the  hold- 
ing of  such  purchaser  is  not  adverse  to  bis 
vendor  until  after  the  demand  fnr  possession. 
(Hannan  v.  McNickle,  82  Cal.  122.) 

182.  Where  the  purchaser  in  possession  un- 
der a  contract  of  sale,  when  sued  in  ejectment 
by  the  vendor,  denies  that  he  is  in  default, 
and  does  not  offer  to  pay  what  is  due  under 
tbe  contract,  no  question  is  raised  as  to 
whether  time  was  of  the  essence  of  the  con- 
tract.   (Hannan  y.  McNickle,  82  Cal.  122.) 

183.  The  court,  in  an  action  of  ejectment 
by  a  vendor  or  his  grantee  against  a  purchaser 
in  possession  under  a  contract  of  sale,  where 
issues  are  raised  thereon,  should  find  specif- 
ically as  to  the  seisin  of  plaintiff,  and  as  to 
whether  the  plaintiff's  right  to  recover  is 
barred  by  the  statute  of  limitations,  and  also 
as  to  tbe  knowledge  by  tbe  vendor  of  an  ad- 
verse possession  of  the  purchaser  in  posses- 
sion under  tbe  contract  of  purchase.  (Kerns 
V.  Dean,  77  Cal.  656.) 

X.  Performance. 
1.  Time  of;  Time  aa  Eaaeace  of  Contract 

184.  Where  a  vendor  covenanted  in  his  deed 
of  conveyance  to  procure  a  reconveyance  to 
himself  of  such  portions  of  the  land  described 
in  the  deed  as  he  may  have  conveyed  to  others, 
or  to  convey  other  lands  of  equal  value,  etc., 
held,  that  the  vendor  must  procure  such  con- 
veyance within  a  reasonable  time,  and  eight 


years  is  not  a  reasonable  time  for  that  pur- 
pose.   (Vance  v.  Pe&a,  41  Cal.  686.) 
Cited  82  Cal.  125. 

186.  Intention  to  make  time  essence  of  con- 
tract must  govern,  and  no  particular  form  of 
stipulation  is  necessary,  but  any  clause  wiQ 
have  that  effect  which  clearly  and  absolutely 
provides  that  the  contract  is  to  be  void,  if  the 
fulfillment  is  not  within  the  prescribed  time. 
(Martin  v.  Morgan,  87  Oal.  203.) 
Cited  9  Uteh,  263. 

186.  A  stipulation  in  a  contract  for  the  con- 
veyance of  land,  to  the  effect  that  the  vendor 
would  convey  within  sixty  days  from  the  da;e 
thereof  upon  condition  that  the  final  payment 
of  the  purchase  money  should  be  made  within 
said  time,  otherwise  the  "agreement  to  ho 
null  and  void,"  shows  a  clear  intention  to 
make  time  the  essence  of  the  contract ;  and  a 
failure  by  the  vendees  or  their  assignees  to 
make  the  payment  due  within  the  time  fixed 
avoids  the  contract.  (Martin  y.  Morgan,  87 
Cal.  203.) 

187.  Time  is  of  the  essence  of  a  contract  for 
tbe  sale  of  land,  which  provides  that  the  con- 
sideration is  to  be  paid  in  install  menta  at 
stated  times,  that  a  good  and  sufficient  deed 
is  to  be  delivered  upon  receiving  the  payments 
at  the  times  and  manner  agreed  upon,  and 
that,  in  the  event  of  a  failure  to  comply  with 
the  terms  of  the  contract  by  the  vendees,  the 
vendor  is  to  be  released  from  all  obligations 
to  convey  the  property,  and  the  vendees  are 
to  forfeit  all  rights  thereto.  (Woodruff  v. 
Semi-Tropic  Land  and  Water  Co.,  87  Cal.  275.) 

188.  When  a  deed  contained  the  provision 
that  the  grantee,  within  one  year  froin  its 
date,  should  recouvey  to  the  grantor  a  speci- 
fied quantity  of  the  land  conveyed,  to  be  se- 
lected by  the  grantor,  the  right  to  select  the 
land  to  be  reconveyed,  and  to  a  reconveyance, 
is  not  lost  to  the  grantor  by  his  failure' to  ex- 
ercise the  right  within  one  year.  (Hearst  v. 
Pujol,  44  Cal.  230.) 

189.  When  the  provision  that "  time  is  of 
the  essence  of  the  contract "  is  used  in  a  con- 
tract of  sale  with  reference  to  payments  of 
purchase  money,  its  object  is  to  protect  the 
vendor  against  delays  in  future  payment,  and 
it  has  no  application  where  the  price  is  ali^ady 
fully  paid,  and  nothing  remains  to  be  done 
but  to  make  the  conveyance;  and,  if  such 
provision  is  contained  in  a  printed  form  used 
in  making  the  contract,  it  will  not  be  con- 
strued to  apply  to  the  written  promise  of  the 
vendor  to  execute  a  deed  within  one  year. 
(Vorwerk  v.  Nolte,  87  Cal.  236.) 

Cited  90  Cal.  494. 

190.  If,  in  contract  for  conveyance,  the  paiw 
ties  have  made  time  essential  in  performing 
the  conditions  of  the  contract  courts  of  equity 
will  not  inquire  into  their  motive  for  doing 
so.    (Grey  v.  Tubbs,  43  Cal.  359.) 

Cited  84  Oal.  320 ;  87  Cal.  207, 280 ;  92  Oal.  133. 

191.  The  fact  that  the  contract  of  sale  ex- 
pressly makes  time  of  the  essence  of  the  con- 
tract, and  that  tbe  vendor  did  not  tender  a 
deed  at  the  time  when  tbe  last  payment  fell 
due.  does  not  put  him  in  default  so  as  to  pre- 
clude a  recovery  by  him  of  unpaid  purchase 
money.    (Scott  y.  aienn,  98  Cal.  168. ) 
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192.  The  stipulation  in  the  contract  that 
time  should  be  of  the  essence  of  the  contract 
is  applicable  only  to  the  agreement  on  the 
part  of  the  purchaser  to  pay  the  purchase 
money,  and  is  intended  for  the  benefit  of  the 
vendor  alone,  who  may  elect  either  to  rescind 
or  enforce  the  contract,  and  the  purchaser 
cannot  work  a  rescission  by  mere  default  on 
his  part  in  payment  of  the  purchase  money. 
(Newton  v.  Hull,  90  Cal.  487.) 

Cited  95  Cal.  261,  3;«,  675;  96  Cal.  106;  97 
Cal.  499;  98  Cal.  171;  99  Cal.  86. 

193.  Though  in  an  original  contract  for  the 
sale  of  real  estate  time  is  made  of  the  es- 
sence of  the  contract,  and  provision  is  made 
for  forfeiture  of  payments  if  other  payments 
are  in  default  for  a  certain  period,  a  supple- 
mental agreement  substituting  personal  ser- 
vices to  be  rendered  within  a  dilierent  period, 
instead  of  cash  payment  without  provision 
therein  for  forfeiture,  eliminates  that  feature 
from  the  contract  by  necessary  implication. 
{Wakeham  v.  Barker,  82  Cal.  46.) 

194.  When  time  is  made  of  the  essence  of 
a  nnilateral  contract  to  convey  land  upon 
payment  of  the  purchase  money  within  a 
detinite  period,  the  fact  that  the  vendee 
entered  into  possession  of  the  land,  plowed, 
surveyed,  anci  platted  it  into  lots,  without 
making  any  other  improvements  thereon,  will 
not  entitle  him  to  a  specitic  performance  of 
the  contract,  if  he  has  failed  to  tender  the 
purchase  money  within  the  time  limited. 
(Martin  v.  Morgan,  87  Cal.  203.) 

Cited  9  Utah,  263. 

Time  as  essence  of  contract.  See  poet,  210 ; 
Contracts,  221,  222. 

Question  as  to  whether  time  of  essence, 
'when  not  raised.    See  ante,  182. 

Time  of  tender  of  price.    See  post,  XI,  1. 

Time  of  tender  of  deed.    See  post,  X,  3. 

Time  of  exercise  of  option.    See  post,  X,  4. 

Forfeiture  by  vendor,  effect  of.  See  Kescis- 
sion  of  Contracts,  135. 

Forfeiture.  See  Contracts,  91;  Forfeiture; 
Specific  Performance,  112. 

2.  Duty  to  Prepare  and  Tender  Deed;  Erideoce 
of  Oemand  of  Conveyance. 

195.  Under  a  contract  to  cause  land  to  be 
conveyed  by  bargain  and  sale  deed,  to  be  paid 
for  in  installments,  it  is  the  duty  of  the 
vendor,  on  tender  of  the  balance  due  under 
the  contract,  to  execute  and  deliver  a  deed 
of  conveyance  to  the  purchaser,  and  the  pur- 
chaser is  not  bound  to  tender  to  tho  vendor 
a  conveyance  lor  execution.  (Chatfield  v. 
Williams,  85  Cal.  518.) 

196.  It  la  the  duty  of  the  grantor  to  pre- 
pare, execute,  and  deliver  the  deed;  the 
grantee  need  do  no  more  than  tender  the 
purchase  money.  (Morgan  t.  Stearns,  40 
Cal.  434.) 

197.  The  defendants  are  not  bound  to  ten- 
der a  deed  and  demand  the  purchase  money, 
in  order  to  avoid  the  contract.  In  this  state 
there  is  no  rule  on  the  subject,  but  in  Eng- 
land it  is  the  duty  of  the  vendee  to  tender  a 
■deed.    (Brown  v.  Covillaud,  6  Cal.  566.) 

198.  Befusal  in  writing  to  execute  convey- 


ance is  evidence  proving  demand  of  such  con- 
veyance.   (Uoodale  v.  West,  5  Cal.  839.) 

Tender  of  deed,  necessity  of.  See  Specific 
Performance,  V,  4,  a. 

Tender  of  deed,  necessity  of  before  Buing 
for  price.    See  poet,  XI,  5,  c. 

Kecovery  of  possession  by  vendor  on  de- 
fault oi  vendee.    See  ante,  IX,  2,  d. 

3.  Time  of  Tender  of  Deed. 

199.  When  the  vendee  remains  in  posses- 
sion and  receives  the  rents  and  profits  after 
the  time  limited  for  the  tender  of  a  deed  he 
cannot  avail  himself  of  a  promise  of  the  ven- 
dor to  return  the  purchase  money,  with  three 
per  cent  per  month  interest  thereon,  if  be 
should  fail  to  deliver  a  deed  within  one  vear, 
if  a  deed  conveying  good  title  is  tendered 
within  three  days  after  a  demand  made  there- 
for, and  within  eight  days  after  the  expira- 
tion of  the  year.  (Vorwerk  v.  Nolte,  87  Cal. 
2b6.) 

200.  The  fact  that  the  vendor  tendered  a 
deed  after  the  time  limited  for  performance  of 
the  contract  on  the  part  of  the  purchaser, 
who  had  failed  to  pay  the  purchase  money  as 
agreed,  and  that  the  contract  made  time  of  its 
essence,  does  not  render  the  tender  ineffec- 
tual, or  establish  a  default  on  the  part  of  the 
vendor,  or  show  that  the  contract  had  been 
mutually  abandoned  or  rescinded.  (Brad- 
ford V.  Parkhurst,  96  Cal.  102.) 

201.  Under  a  contract  for  the  sale  of  land 
providing  for  the  payment  of  purchase  price 
in  installments,  to  be  paid  upon  specified 
dates,  and  for  the  execution  of  a  deed  upon 
the  payment  of  the  last  installment,  and 
which  makes  time  of  the  essence  of  the  con- 
tract, and  provides  for  a  forfeiture  of  all 
monevs  paid  upon  default  of  the  purchasers, 
and  that  the  vendor  shall  thereupon  be  re- 
leased from  all  obligation  to  convey,  the  ven- 
dor is  not  in  default  until  his  refusal  to  convey 
upon  a  tender  of  the  purchase  money,  and  is 
entitled,  upon  tendering  the  deed,  to  demand 
payment  of  the  purchase  money  even  after 
the  last  installment  is  overdue,  and,  upon  the 
purchaser's  refusal  to  pay,  may  bring  an  ac- 
tion to  reform  the  agreement  for  a  mutual 
mistake  therein,  and  to  foreclose  his  lien  upon 
the  property  for  the  unpaid  portion  of  the 
purchase  money.  (Newton  v.  Hull,  90  Cal. 
487.) 

Cited  95  Cal.  261,  838,  575;  96  Cal.  106;  97 
Cal.  499;  98  Cal.  171;  99  Cal.  86. 

202.  T.  and  J.  contracted  with  L.  for  the 
purchase  of  certain  real  property,  paid  the 
purchase  money,  took  from  L.  an  obligation 
for  a  deed  within  five  days,  and  entered  into 
possession.  Fortjf  days  afterwards  L.  ten- 
dered a  deed,  which  was  objected  to  by  the 
vendees  on  account  of  its  form,  and  subse- 
auently,  at  the  request  of  the  vendees,  another 
deed  was  tendered,  which  was  also  objected 
to  on  the  ground  that  it  was  not  executed  by 
the  proper  parties ;  but  no  objection  to  either 
deed  was  made  on  account  of  the  time  at 
which  it  was  tendered.  Held,  that  the  stipu- 
lation as  to  the  time  of  the  execution  of  the 
conveyance  was  waived.  (Clarkin  v.  Lewis, 
20  Cal.  634.) 
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203.  Where  a  party  contracts  to  convey  to 
another  a  specified  quantity  of  land  within 
one  year,  to  be  selected  in  a  square  form  by 
the  person  to  whom  the  conveyauce  is  to  bie 
made,  and  the  person  who  is  to  make  the 
selection  fails  within  the  year  to  do  so,  and 
the  other  then  makes  the  selection,  and  offers 
to  make  the  conveyance,  which  offer  is  neither 
accepted  nor  rejected  at  the  time,  but  the 
offer  is  afterwards  accepted  and  a  conveyance 
demanded,  the  one  who  is  to  make  the  con- 
veyance cannot  object  because  the  selection 
was  not  in  a  square  form,  or  made  Mrithin  one 
year,  or  for  any  other  reason.  (Hearst  v. 
Pujol,  44  Cal.  230.) 

204.  If  the  grantee  of  land  agrees  by  parol 
with  the  grantor  that  be  may  keep  the  land 
and  work  it  one  year,  and  at  the  end  of  the 
year  make  his  election  whether  he  will  keep 
It  and  pay  the  purchase  money  or  restore  it  to 
the  grantor,  the  grantee  is  in  time  to  avoid 

Say ment  of  the  purchase  money,  if,  on  the  first 
ay  after  the  end  of  the  year,  be  notifies  the 
grantor  of  his  election,  and  tenders  him  or  his 
ag^nt  a  deed  of  the  property.  (Rhine  v. 
Ellen,  38  Cal.  862.) 

205.  A  provision  in  a  contract  for  the  sale 
of  land,  that  the  purchaser  may  make  inquiry 
and  satisfy  himself  with  its  quality,  situation, 
and  title,  and,  if  notsatisflea,  may  rescind  the 
contract,  is  solely  for  the  purchaser's  protec- 
tion, which  he  may  waive ;  and  a  conveyance 
taken  by  him,  witnout  such  inquiry,  is  valid 
and  effective.  (Morenbout  v.  Barron,  42  Cal. 
691.) 

Optional  contract,  enforcement  oL  See 
Specific  Performance,  18,  74. 

5.  Mutual  and  Depondoni  Covenantt. 

206.  Obligations  of  parties  are  mutual  and 
dependent  where  one  is  to  convey,  and  the 
other,  at  the  same  time,  to  pay  the  purchase 

J  trice,  and  neither  can  put  the  other  in  de- 
ault  except  by  tendering  a  performance  on 
his  part,  unless  the  other  party  waives  the 
tenoer,  or  by  his  conduct  renders  it  unneces- 
sary. (Dennis  v.  Strassburger,  89  Cal.  683, 
cited  95  Cal.  338,  575,  576,  97  Cal.  150,  98  Cal. 
171 ;  Englander  V.  Rogers,  41  Cal.  420,  cited  64 
Cal.  20,  89  Cal.  589,  90  Cal.  492,  493,  95  Cal. 
337,  575,  97  Cal.  150.) 

207.  In  a  contract  for  the  sale  of  real  es- 
tate, where  the  purchaser  covenants  to  pay 
the  purchase  money,  and  the  vendor  cove- 
nants to  convey  the  premises  at  the  time  of 
payment,  or  upon  the  time  of  the  payment  of 
the  money,  or  as  soon  as  it  is  paid,  the  cov- 
enants are  mutual  and  dependent,  and  neither 
can  sue  without  showing  a  performance,  or  an 
offer  to  perform,  on  his  part.  Performance, 
or  an  offer  to  perform,  on  the  one  part  is  a 
condition  precedent  to  tne  right  to  insist  upon 
a  performance  on  the  other  part.  (Hilt  v. 
Grigsby,  35  Cal.  656.) 

Cited  38  Cal.  200;  45  Cal.  304;  46  Cal.  16;  65 
Cal.  524:  87  Cal.  69;  89  Cal.  589;  90  Cal. 
493;  97  Cal.  150;  14  Or.  3(!0. 

208.  The  vendor,  on  tondering  a  deed, 
which  he  is  boun<1  tu  make,  may  insist  on 


payment  of  the  purchase  money  as  a  condi- 
tion of  delivering  the  deed.  (Salmon  v. 
Hoffman.  2  Cal.  138.) 

209.  The  general  rule  is  that,  in  the  absence 
of  special  provisions,  the  purchaser  is  not  en- 
titled to  a  conveyance  until  full  payment  of 
the  purchase  money,  and  that  the  acts  of  pay- 
ment and  conveyance  being  mutual  ana  de- 
pendent, neither  party  is  in  default  until 
after  tender  and  demand  by  tlie  other.  (Eafr- 
ton  v.  Montgomery,  90  Cal.  307.) 

210.  When  a  contract  for  the  sale  of  land 
provides  for  a  cash  payment  as  a  forfeit,  and 
for  the  execution  of  a  deed  upon  the  payment 
of  a  second  installment  of  purchase  money  at 
a  date  fixed  and  of  a  mortgage  from  the  pur- 
chaser for  the  residue,  and  by  its  terms  makes 
time  of  the  essence  of  the  contract,  the  cove- 
nants to  pay  the  second  installment  and  to 
execute  the  deed  are  mutual  and  dependent, 
and  if  neither  party  tenders  performance  on 
his  part,  or  demands  performance  from  the 
other,  at  the  date  fixed,  the  contract  is  at  an 
end,  and  cannot  thereafter  be  enforced  by 
either  party.  (Cleary  v.  Folger,  84  Cal.  316.) 
Cited  87  Cal.  280;  90  Cal.  493;  95  Cal.  2%, 

et  seq.,  575,  576;  96  Cal.  106;  97  Cal.  337; 
99  Cal.  281,  683;  doubted  90  Cal.  492;  over- 
ruled 98  Cal.  171. 

211.  Where,  by  the  terms  of  a  contract  for 
the  sale  of  real  estate  the  vendor  agreed  to 
execute  a  conveyance  of  the  property  on  or 
before  a  specified  date,  provided  the  par- 
chasers  should,  on  or  before  that  date,  pay 
the  balance  of  the  purchase  price,  the  cove- 
nants are  mutual  and  dependent,  and  the 
purchasers  cannot  sue  for  damages  for  failure 
of  the  vendor  to  make  the  conveyance,  unless 
the  complaint  alleges  a  full  performance,  or 
offer  to  perform,  on  their  part;  but  it  is  suffi- 
cient to  aver  an  offer  in  writing  by  the  pur- 
chasers to  pay  the  residue  of  the  purchase 
money,  accompanied  by  a  demand  for  a  deed ; 
and  it  is  not  incumbent  upon  the  purchasers 
to  allege  or  prove  an  actual  production  or  ten- 
der of  the  money  to  the  vendor,  in  order  to 
enable  them  to  maintain  the  action,  if  the 
vendor  did  not  signify  his  acceptance  of  the 
offer.     (Peckham  v.  Stewart,  97  Cal.  147.) 

212.  Where  a  vendor  agrees  to  execute  to 
the  vendee  a  good  and  sufficient  deed  on  the 
payment  of  the  purchase  price  the  execution 
of  the  deed  and  tne  payment  of  the  price  are 
intended  to  be  simultaneous  acts,  and  the 
covenants  for  their  performance  are  depend- 
ent covenants.   (Hill  v.  Grigsby,  35  Cal.  656.) 

213.  The  fact  that  the  purchaser  allejged 
and  proved  that  the  vendor,  within  thirty 
days  after  the  making  of  the  contract,  did 
not  tender  the  purchaser  a  deed,  does  not 
show  a  default  of  the  vendor  entitling  the 
purchaser  to  rescind  the  contract,  if  the  pur^ 
chaser  failed  to  tender  the  purchase  money 
and  demand  the  deed.  (Etennis  v.  Strass- 
burger, 89  Cal.  583.) 

Cited  95  Cal.  338,  575,  576;  97  Cal.  150. 

Tender  of  deed,  necessity  of  before  suing  for 
price.     See  post,  XI,  5,  c. 

214.  Where,  by  the  terms  of  the  contract, 
the  delivery  of  possession  and  transfer  of  title 

I  by   the  vendor,   and   payment  of  purchase 
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money  by  th«  purchaser,  were  to  be  rimal- 
taneouB  and  concurrent,  the  conditions  are 
mutual  and  dependent,  and  the  vendor  is  not 
entitled  to  demand  the  purchase  money  until 
delivery  of  possession.  (Benson  v.  Bhotwell, 
87  Cat.  49.) 

Covenants.    See  Covenants. 

Covenant  to  resell  to  grantor  does  not  bind 
heirs  or  assignees.    See  Covenants,  33. 

Dependent  covenants,  promise  to  pay  and 
warranty.     See  Contracts,  279. 

6.  Conditiont,  Performance,  Breach  and  Waiver 
of;  evidence  aa  to. 

215.  When  a  contract  of  purchase  of  land  is 
conditioned  upon  the  proper  cultivation  by 
the  purchaser  of  land  held  under  a  farming 
lease,  and,  upon  the  payment  by  him  of  all 
water  assessments  against  the  vendor,  a 
breach  of  the  contract  in  failing  to  pay  some 
of  the  water  assessments  against  the  vendor 
is  not  excused  by  reason  of  the  fact  that  be 
has  an  offset  against  the  water  company  for 
indebtedness  due  him :  and  a  failure  on  his 
part  to  cultivate  the  land  as  required  will 
render  his  equitable  rights  of  purchase  under 
the  contract  unavailing  as  a  defense  to  an  ac- 
tion of  ejectment  by  tlie  vendor  and  cannot 
be  remedied  by  a  mere  tender  and  payment 
into  court  of  the  purchase  money.  (Wallace 
V.  Maples,  79Cal.  433.) 

216.  The  fact  that  the  purchaser  bad  sowed 
alfalfa  and  planted  fruit  trees  on  the  land 
purcliased  cannot  defeat  a  recovery  in  eject- 
ment by  the  vendor  if  the  purchaser  fails  to 
make  good  bis  equitable  title  by  aperform- 
ance  on  hin  part  of  the  contract.  (Wallace  v. 
Maples,  79  Cal.  433.) 

217.  When  condition  of  a  contract  of  pur- 
chase as  to  the  cultivation  of  land  is  broken 
by  the  purchaser,  and  evidence  is  given  on  his 
part  tending  to  show  that  part  of  it  was  not 
broken  because  of  the  extreme  dry  weather, 
evidence  as  to  his  instructions  to  his  men 
as  to  planting  the  land^  provided  the  rains 
shoald  come,  is  iminaterial,  and  may  properly 
be  excluded.  (Wallace  v.  Maples,  79  Cal. 
433.) 

218.  If  the  contract  contains  a  covenant 
that  the  vendees  shall,  within  a  speciQed 
period,  intermediate  between  the  time  of 
making  and  the  time  for  the  final  perform- 
ance of  the  same,  make  certain  improve- 
ments on  the  land  sold,  and  also  a  stipulation 
to  the  effect  that,  if  the  vendees  fail  to  com- 
ply with  their  part  of  the  agreement,  the  con- 
tract shall  be  held  null  and  void,  and  the 
land  shall  revert  to  the  vendors ;  should  the 
vendees  make  default  and  no  steps  be  taken 
by  the  vendors  towards  a  rescission  of  the 
contract  until  after  the  expiration  of  the 
time  for  its  completion  they  will  be  held  as 
htving  acquiesced  in  the  breach  of  the  con- 
dition, and  waived  the  forfeiture,  if  any 
occurred  thereby.  (Steele  y.  Branch,  40 
Cal.  4.) 

219.  An  averment  that  the  vendor  duly 
performed  all  of  the  conditions  of  the  con- 
tract to  be  performed  by  him  up  to  the  time 
of  bringing  suit  is  a  sufficient  averment  of  the 


performance  of  conditions  precedent.   (Smith 

V.  Mohn,  87  Cal.  489.) 

Cited  95  Cal.  200;  98  Cal.  171. 

220.  Evidence  of  an  independent  promise 
by  a  vendor,  made  without  consideration,  to 
advance  money  to  a  purchaser  to  enable  him 
to  comoly  with  the  conditions  of  his  contract 
of  purcnase,  may  properly  be  excluded  as  im- 
material and  irrelevaut.  (Wallace  v.  Maples, 
79  Cal.  438.) 

221.  A  general  question  to  a  defendant  in 
ejectment  who  relies  upon  a  contract  of  pur- 
chase as  his  defense,  as  to  whether  or  not  he 
had  performed  all  the  conditions  and  cove- 
nants contained  in  the  contract,  is  improper, 
as  calling  for  a  conclusion  and  asking  the  wit- 
ness to  decide  a  question  that  is  for  the  court 
alone  to  determine  from  the  facts  proved. 
(Wallace  v.  Maples,  79  Cal.  433.) 

222.  Finding  that  grantor  had  not  sustained 
any  injury  bv  breach  of  conditions,  and  that 
the  price  paid  for  the  lots  was  the  then  market 
value,  is  immaterial.  (Parsons  ▼.  Smilie,  97 
Cal.  647.) 

Imposing  conditions  after  absolute  convey- 
ance.   See  ante,  V. 

Agreement  to  convey  in  consideration  of 
services.    See  Contracts,  271. 

Conveyance  upon  conaition  precedent.  See 
Deeds,  VIII,  7,  c. 

7.  What  Conveyance  or  Deed  Satiafiea  Contract; 
Identitf  of  Subject  Matter. 

223.  It  will  be  presumed  that  the  vendor  un- 
dertook to  make  such  a  conveyance  as  will  ren- 
der the  sale  effective,  if  there  be  a  sale  of  real 
property,  and  the  conditions  of  the  sale,  on 
the  part  of  the  purchaser,  have  been  fully 
complied  with.  (Hoffman  ▼.  Fett,  39  Cal. 
109.) 

224.  Where  one  agreed  to  execute  and  deliver 
a  good  deed,  conveying  all  the  right,  title,  and 
interest  of  the  vendor  in  and  to  one  undivided 
half  interest  in  a  certain  mill  and  premises, 
said  deed  to  be  sufficient  to  convey  one  un- 
divided half  interest  in  and  to  said  property 
free  of  encumbrance,  the  covenant  to  convey 
would  be  satisfied  by  a  conveyance  or  tender 
of  the  right,  title,  and  interest  which  the 
vendor  had  in  the  undivided  half  of  said 
property  at  the  date  of  said  agreement.  (Hill 
V.  (jiigsby,  36  Cal.  656.) 

225.  A  contract  for  the  conveyance  of  a 
specified  tract  of  land  is  not  satisfied  by  the 
conveyance  of  a  part  of  such  tract;  and  a 
deed  of  part  thereof  does  not  merge  the  con- 
tract in  the  deed  if  the  deed  is  not  accepted 
in  satisfaction  of  the  agreement.  (Cavanaugh 
v.  Casselman,  88  Cal.  543. ) 

226.  In  an  action  against  the  vendor  for 
damages  for  breach  of  the  contract,  in  not 
conveying  to  the  vendee  all  the  property  de- 
scribed in  the  agreement  of  sale,  testimony  of 
witnesses  pointing  out  and  defining  the  prop- 
erty which  was  the  subject  matter  of  the  con- 
tract, and  which  was  imperfectly  described  in 
the  contract,  is  competent  for  the  purpose  of 
enabling  the  court  to  determine  whether  the 
vendor  nad  fully  complied  with  his  agree- 
ment. (Cavanaugh  v.  Casselman,  88  Cat. 
643.) 

ated  98  Cal.  171. 
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227.  Where  the  owner  of  a  Mexican  ^nnt 
in  California,  in  1847,  contracted  to  sell  it  for 
a  certain  price  if  the  purchaser  should,  after 
inquiry,  be  satisfied  with  the  title,  and  pay 
the  price,  and,  after  more  than  half  the  price 
was  advanced,  the  yendor  executed,  and  the 
purchaser  received,  a  deed,  in  the  Mexican 
form,  in  which  the  contract  was  set  forth  as 
a  part  thereof,  held,  that,  by  the  execution  of 
the  deed,  all  the  purposes  of  the  contract 
were  accomplished,  and  that  the  provision 
that  it  should  be  attached  to  the  deed 
amounted  to  no  mure  than  a  recital,  and  did 
not  have  the  effect  of  keeping  it  on  foot  as  a 
subsisting  contract.  (Morenhout  v.  Barron, 
42Cal.  591.) 

Cited  62  Cal.  838. 

228.  Where,  in  pursuance  of  an  agreement 
to  convey  land,  the  grantee  presents  a  differ- 
ent deed  to  the  grantor  for  execution  than 
that  called  for  in  the  contract  the  grantor 
must  make  his  objections  tu  the  deed  when 
presented,  or  within  a  reasonable  time,  or 
when  possession  of  the  premises  is  demanded. 
He  cannot  be  permitted  to  avail  hinise'f  ol  it 
for  the  first  time  as  a  defense  when  sued  for 
a  breach  of  the  covenant.  (Morgan  v.  Stearns, 
40  Cal.  434.) 

Contract  for  good  and  sufficient  deed,  what 
satisfies.    See  Deeds,  IX. 

8,  Agreement  to  Share  Prottt  el  Heeale. 

229.  In  an  action  to  divide  proceeds  of  land 
conveyed  by  plaintiff  to  the  defendant  which 
defendant  agreed  to  sell  and  divide  proceeds 
with  plaintiff,  a  finding  that  the  defendant 
agreed  with  the  plaintiff  to  pay  all  costs  and 
expenses  which  might  be  incurred  in  or  about 
the  recovery,  sale,  or  disposal  of  the  land  be- 
ing sufliciently  supported  by  the  evidence,  the 
defendant  is  not  entitled  to  a  credit  of  money 
paid  to  an  attorney  for  advice  and  assistance ; 
and  where  it  appears  that  the  total  amount 
allowed  to  the  defendant  is  excessive  by  more 
than  one-half  of  such  attorney's  fees,  the  de- 
fendant could  not  Ite  prejudiced  by  a  failure 
to  allow  him  such  credit,  even  if  he  were  en- 
titled thereto.  (Faivre  v.  Daley,  93  Cal. 
664.) 

230.  A  contract  for  the  sale  of  a  farm  for 
a  specified  sum,  and  one-half  of  the  excess 
above  that  sum  for  which  the  farm  can  be  re- 
sold, does  not  require  an  actual  resale  in  or- 
der to  fix  liability  for  one-half  of  the  profits 
which  might  lie  realized  by  accepting  any 
bona  fide  offer.  (Pettinger  v.  Fast,  87  Cal. 
461.) 

Cited  92  Cal.  85. 

231.  If  an  actual  resale  of  the  farm  for  an 
advance  is  alleged  in  the  complaint  in  an  ac- 
tion to  recover  one-half  of  the  excess,  such 
allegation  is  sufficiently  sustained  by  proof  of 
an  agreement  of  the  vendee  to  resell  the  farm 
for  an  advance,  though  no  money  was  paid 
upon  the  contract  of  resale.  (Pettinger  v. 
Fast,  87  Cal.  461.) 

232.  If  the  complaint  alleges  a  resale  of  the 
farm  for  a  specified  amount,  and  the  proof 
shows  a  resale  for  two  thousand  dollars  less 
than  the  amount  alleged,  with  a  reservation 
of  standing  timber  of  the  value  of  two  thou- 
sand dollars,  the  proof  is  at  variance  with  the 


allegation  of  the  complaint,  and  a  finding 
that  the  amount  of  resale  is  as  alleged  is  not 
sustained  by  the  evidence.  (Pettinger  v. 
Fast,  87  Cal.  461.) 

233.  The  vendor's  right  to  recover  upon 
the  contract  for  one-half  the  excess  for  which 
the  farm  can  be  resold  is  not  limited  to  the 
sum  agreed  to  be  paid  in  case  of  a  resale  by 
the  vendee  with  reservation  of  timljer ;  but 
the  vendor  may  recover,  in  addition  to  one- 
half  the  excess  in  price  paid  for  the  farm, 
one-half  the  market  value  of  the  timber  re- 
served, or  one-half  of  the  net  sum  for  which 
it  may  be  sold,  at  his  option,  though  such  re- 
covery can  only  be  justified  by  a  complaint 
showing  the  facts  as  they  really  exist.  (Pet- 
tinger V.  Fast,  87  Cal.  4«1.) 

Agreement  regarding  proceeds  of  resale, 
whether  within  statute.  See  Statute  of 
Frauds,  I,  10,  k. 

Agreement  to  divide  proceeds  of  sale,  evi- 
dence.   See  Contracts,  360. 

9.  Canceling  Contract  or  Quieting  Title  en  Breach 
by  Vendee. 

234.  Where  the  purchaser  of  land  pays  a 
deposit  on  account  of  the  sale,  under  an 
agreement  with  the  vendor,  by  which  be  was 
to  have  the  deposit  returned  to  him  if  the 
title  should  not  be  satisfactory,  and  it  ap- 
pears that  the  purchaser  is  entitled  to  a  re- 
turn of  the  deposit,  the  vendor  cannot  havi- 
his  title  quieted  against  the  purchaser  until 
he  first  restores  the  money  received.  (Ben- 
son V.  Shotwell,  87  Cal.  49.) 

236.  A  cross-complaint  by  the  vendors  seek- 
ing the  cancellation  of  an  unacknowledged 
and  unrecorded  contract  of  sale  as  a  cloud 
upon  their  title,  and  not  offering  to  refund 
the  purchase  money  received,  does  not  en- 
title them  to  any  affirmative  relief  other  than 
that  given  by  a  judgment  on  the  pleadings  in 
favor  of  the  plaintiff  for  a  recovery  of  the  pnr- 
chase  money  paid,  it  being  conclusively  es- 
tablished by  the  admipsions  of  the  pleadings 
and  by  the  judgment  that  the  agreement  had 
been  rescinded  and  annulled  by  the  parties. 
(Drew  V.  Pedlar,  87  Cal.  443.) 
Cited  95  Cal.  259,  et  seq.,  338,  575,  et  seq :  96 
Cal.  105;  97  Cal.  337;  99  Cal.  261,  683. 

236.  Where  the  contract  of  sale  provides  for 
a  rescission  of  the  contract  b^  the  vendor 
upon  default  of  the  purchaser  in  {Mtyment  of 
purchase  money,  in  an  action  to  quiet  title  by 
the  vendor,  the  facts  entitling  the  defendants 
to  a  return  of  purchase  money  must  be  specif- 
ically pleaded;  and,  if  it  appears  that  the 
vendor  was  ready  and  willing  to  comply  with 
his  contract,  and  the  purchaser  or  those 
claiming  under  him  were  not  able  or  willing 
to  comply  with  the  contract  of  purchase,  the 
vendor  may  treat  the  contract  as  abandoned, 
and  maintain  his  action  to  quiet  title  without 
a  return  of  the  purchase  money  received. 
(Stratton  v.  California  Land  and  Tinil>er  Co., 
86  Cal.  363.) 

Vendor  quieting  title  must  return  con- 
sideration.    See  Quieting  Title,  74. 

Rescission  of  contracts.  See  Rescission  of 
Cktntrscts. 

Rescission,  placing  party  in  statu  quo.  See 
Rescission  of  Contracts,  70. 
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Abandonment  of  pnrchaae,  what  amounts 
to.     See  Specific  Performance,  117. 

Abandonment  of  contract  and  becoming 
tenant.    See  Quieting  Title,  153. 

10,  Action  for  Breach  of  Contract;   Equitable 
Bemody  of  fondor. 

237.  The  remedy  of  the  yendor  in  equity 
for  the  persistent  default  of  the  vendee  is  to 
institute  proceedings  to  foreclose  the  right  of 
the  vendee  to  purchase,  the  decree  usualTy  giv- 
ing the  latter  a  definite  time  within  which  to 
perform.  (Keller  v.  Lewis,  53  Gal.  113. ) 
Cited  69  Cal.  690;  63  Cal.  227;  64  Cal.  21;  90 

Gal.  194. 

238.  In  the  view  of  a  court  of  equity,  in  the 
case  of  an  agreement  to  sell  land,  the  title  be- 
ing retained  by  the  vendor  as  security  for  the 
balance  of  the  purchase  money,  if  the  vendor 
obtains  his  money  and  interest,  be  gets  all  he 
expected  when  be  entered  into  the  contract. 
(Keller  v.  Lewis,  63  Gal.  113.) 

239.  Where  it  appears  from  the  defendant's 
act,  in  expressly  repudiating  a  contract  for  a 
sale  of  land,  that  a  demand  upon  them  for  a 
deed  would  have  been  refused,  the  defend- 
ants cannot  object  that  no  such  demand  was 
made  by  the  plaintiS  before  suit  for  breach 
of  the  contract.    (Kemy  v.  Olds,  88  Cal.  537. ) 

Action  by  vendor  to  recover  possession  on 
default  by  vendee.    See  ante,  IX,  2,  d. 

240.  To  sustain  an  action  for  damages  for 
breach  of  a  contract  of  sale  of  real  estate  the 
contract  must  be  complete  and  certain  in  its 
terms,  and  the  parties  must  have  consented 
to  the  same  subject  matter  in  the  same  sense ; 
and  the  burden  is  upon  the  plaintiS  to  show 
that  a  contract,  definite  and  certain  in  its 
terms,  was  entered  into  between  the  parties 
as  a  condition  of  obtaining  any  relief. 
(Breckinridge  v.  Grocker,  78  Cal.  529.) 
Cited  91  Cal.  448. 

241.  In  an  action  for  a  breach  of  a  contract 
of  purchase,  where  the  complaint  alleges  that 
a  contract  which  the  defendant  represented 
be  bad  made  before  the  contract  with  plain- 
tiS was  executed  was  in  fact  made  after- 
ward, the  evidence  of  the  second  contracting 
party  is  relevant  and  material  to  prove  the 
allegation ;  and  he  may  testify  by  parol  that 
ench  contract  was  made  when  the  question  is 
not  as  to  the  contents  of  a  writing,  but  as  to 
whether  one  has  been  made  or  not,  and  comes 
collaterally  in  issue.  (Marrinerv.  Dennison, 
78  Cal.  202.) 

242.  The  fact  that  the  vendor  failed  to  ob- 
ject to  evidence  offered  by  the  vendee  as  to 
the  increased  value  of  the  property,  and  con- 
curred in  submitting  the  question  to  the  jury, 
does  not  estop  him  from  claiming  the  beneht 
of  the  objection  upon  appeal,  that  there  was 
no  allegation  in  the  complaint  to  support  the 
finding  of  the  jury.  (Yates  v.  James,  89  Cal. 
474.) 

243.  The  price  at  which  lots  are  sold  may 
be  shown  as  tending  to  prove  their  value,  but 
it  is  the  market  value — that  is,  the  price  at 
which  equivalent  property  might  be  bought— 
that  is  controlling  in  an  action  for  damages 
for  breach  of  contract  to  convey  the  lots ;  and 
the  price  at  which  the  lots  in  controversy 
were  sold  to  the  agent  of  a  railroad  company 


cannot  control,  where  it  appears  that  the 
plaintiff  wanted  the  lots  for  a  residence,  and 
could  have  purchased  as  good,  if  not  better, 
lots  for  that  purpose  in  the  immediate  vicin- 
ity for  a  much  less  price.  (Marriner  v.  Den- 
nison. 91  Cal.  655. ) 

244.  The  defendant,  on  an  agreement  to  sell 
a  tract,  part  of  a  larger  tract,  agreed  to  fence 
the  larger  tract,  and  the  court  found  that  he 
failed  to  do  so,  and  that  the  plaintiff  was 
thereby  damaged  in  the  sum  of  one  hundred 
dollars.  Held,  the  evidence  (which  is  stated 
in  the  opinion)  was  insufiicient  to  show  that 
the  plaintiff  was  damaged.  (Booth  v.  Chap- 
man, 59  Cal.  149.) 

Action  for  breach,  allegation  and  proof  of 
offer  to  perform.    See  ante,  211. 

Allegations  as  to  description  in  action  for 
damages.     See  ante,  I,  3. 

243.  The  measure  of  damages  caused  by  the 
breach  of  a  contract  to  convey  lands  on  the 
part  of  the  vendor  is  the  price  paid,  and  the  ex- 
pense of  examining  the  title  and  preparing 
the  necessary  papers,  with  interest  thereon, 
and,  in  case  of  bad  faith,  the  difference  be- 
tween the  price  agreed  to  be  paid  and  the 
value  of  the  estate  agreed  to  be  conveyed  at 
the  time  of  the  breach,  and  the  expenses 
properly  incurred  in  preparing  to  enter  upon 
the  land.    (Yates  v.  James,  89  Cal.  474.) 

246.  Where  the  failure  of  a  vendor  to  con- 
vey land  on  which  a  homestead  has  been  de- 
clared is  caused  by  the  refusal  of  his  wife  to 
unite  in  a  deed,  and  bad  faith  on  the  part  of 
the  vendor  is  neither  alleged,  found,  nor 
proved,  the  allowance,  as  damages,  of  the  in- 
creased value  of  the  property  is  error. 
(Yates  V.  James,  89  Cal.  474. ) 

247.  In  an  action  for  a  breach  of  a  valid  con- 
tract for  the  conveyance  of  land  the  measure 
of  damages  would  be  the  value  of  the  land 
agreed  to  be  conveyed.  But  for  the  recovery 
of  money  paid,  or  services  rendered  upon  a 
void  contract  for  the  conveyance  of  land,  the 
measure  of  plaintiff's  relief  is  the  amount  of 
the  money  paid  and  interest  or  the  value  of 
the  services  rendered ;  and,  in  such  a  case, 
evidence  of  the  value  of  the  land  is  inadmissi- 
ble.   (Fuller  V.  Reed,  38  Cal.  99. ) 

248.  Mere  nominal  damages  do  not  belong 
to  a  case  where  there  is  a  willful  breach  of  a 
covenant  to  convey_  land,  especially  where 
the  land  has  considerably  appreciated  in 
value  since  the  making  of  the  contract. 
(Morgan  v.  Steams,  40  Cal.  434. ) 

249.  If  a  contract  for  the  purchase  of  land 
is  set  out  in  hsec  verba  in  the  complaint  a 
finding  that  the  vendor  entered  into  an  agree- 
ment in  writing  with  the  vendee  for  the  sale 
of  the  land,  upon  the  terms  and  conditions  set 
forth  in  the  complaint,  is  a  sufficient  finding 
that  the  vendee  executed  the  contract ;  and  a 
further  reference  in  the  findings  to  an  ex- 
hibit which  is  not  made  a  part  of  the  plead- 
ings, findings,  or  record,  may  be  rejected  as 
surplusage.    (Smith  v.  Mohn,  87  Cal.  489.) 

250.  A  finding  of  the  amount  due  tb« 
vendor  upon  the  contract  is  sufficient,  with- 
out stating  that  it  was  due  from  the  vendee, 
where  the  vendor  and  vendee  are  the  only 
parties  who  signed  the  contract.  (Smith  v. 
Mohn,  87  Cal.  489.) 
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261.  A  finding  that  L.  promised  and  agreed 
with  M.  to  sell  him  all  his  right,  title,  and 
interest  in  a  certain  rancho  is  subtrtantially  a 
finding  that  M.  purchased  and  was  entitled 
to  a  conTeyance  of  the  interest  in  the  rancho 
owned  by  L.,  including  that  which  stood  in 
the  name  of  bis  wife,  and  which  was  com- 
munity property.  (Mercier  t.  Hemme,  50 
Cal.  606.) 

Action  for  damages,  abatement  of.  See 
Abatement,  22. 

Action  to  compel  reconveyance.  See  For- 
feiture, 14. 

Judgment  denying  specific  performance  aa 
bar  to  action  for  breach  of  agreement  of  sale. 
See  Judgments,  3d6. 

Enforcement  of  part  of  contract.  See 
Specific  Performance,  V,  5. 

Limitation  of  actions  to  compel  convey- 
ance.   See  Statute  of  Limitations,  VI,  3,  b. 

//.  Purchaser  from  One  Having  Bnclutin  Pomr 
of  Salt,  Right*  Against  Original  Vendor. 

252.  When  one  who  has  an  exclusive  privi- 
lege to  sell  the  lands  of  another  at  a  fixed 
price  finds  a  purchaser  at  an  advanced  price, 
and  contracts  in  his  own  name  as  grantee  of 
the  owner  to  sell  the  lands  to  such  purchaser, 
and  afterward  obtains  an  agreement  from 
the  owner  to  deed  the  lands  to  him  or  order 
upon  specified  terms,  the  contracts  must  be 
considered  as  separate,  and  the  purchaser  has 
no  privity  of  contract  with  the  original  owner 
of  the  lands  which  will  entitle  him  to  sue 
such  owner  for  breach  of  his  contract  to  con- 
vey, unless  he  obtains  from  the  one  with 
whom  he  contracted  an  order  for  a  convey- 
ance of  the  lands  or  an  assignment  of  his 
interest  in  the  contract  with  such  owner. 
(Uhlhorn  v.  Goodman,  84  Cal.  185.) 

253.  When  the  interest  of  such  purchaser 
at  an  advanced  price  has  been  assigned,  one 
who  claims  to  be  a  principal  for  whom  such 
purchaser  and  his  assignee  acted  as  agents, 
though  he  may  offer  evidence  tendius  to 
prove  such  agency,  is  properly  nonsuited  in 
an  action  for  damages  for  breach  of  the  con- 
tract of  the  original  owner  to  convey,  if  he 
fails  to  prove  an  order  for  a  conveyance  of  the 
lands,  or  an  assignment  of  an  interest  in  the 
contract  sued  upon.  (Uhlhorn  v.  Goodman, 
84  Cal.  185.) 

XI.  Price. 
/.  Time  of  Tender  of, 

254.  Where  the  plaintiffs  gave  their  note  to 
the  defendants,  payable  in  one  year  and  only 
bearing  interest  at  ten  per  cent  per  annum, 
at  a  time  when  the  current  rate  of  interest 
was  ten  per  cent  i>er  month,  in  consideration 
of  which  he  received  a  covenant  from  the 
payees  to  convey  them  certain  land,  on  the 
payment  of  the  note  at  maturity,  the  low  rate 
of  interest  raises  the  presumption  that  the 
parties  intended  that  the  note  should  be  paid 
at  maturity.  (Brown  v.  Covillaud,  6  Cal.  666.) 

255.  Term  within  which  pa3rment  may  be 
made  by  the  vendee  to  extinguish  the  lien  is 
limited,  and  ends  after  a  sale  under  a  judg- 
ment for  the  purchase  money.  (Truebody  v. 
Jacobson,  2  Cal.  269. ) 

256.  Tender  of  purchase  money  made  be- 
fore time  provided  for  payment  by  the  strict 


letter  of  the  contract  cannot  pat  the  Tcndor 
in  default  for  nondelivery  of  the  deed. 
(Rhorer  v.  Bila,  83  Cal.  61.) 

257.  Where  the  failure  of  the  purchasers  to 
tender  the  purchase  money  at  the  time  fixed 
by  the  contract  is  the  result  of  oversight,  and 
not  of  intentional  neglect,  and  it  is  not  pre- 
tended that  there  was  any  trifling  with  the 
vendor  or  with  the  contract,  or  that  the  pur- 
chasers intended  to  vex  the  vendor  in  any 
manner,  and  the  situation  of  the  parties  and 
subject  matter  of  the  contract  has  not  changed 
so  that  injury  will  result,  the  delay  of  the 
tender  is  excusable.  (Miller  t.  Cox,  96  Cal. 
339.) 

268.  Where  a  contract  for  an  interest  in 
lands  is  such  that  the  purchasers  could  not 
know  how  much  they  were  to  pay  until  alter 
they  had  an  accounting  with  the  vendor,  al- 
though it  fixes  a  date  for  settlement  and  pay- 
ment of  all  sums  due  and  to  become  due  un- 
der the  contract,  under  penalty  of  a  forfeiture 
of  the  right  to  a  conveyance,  it  does  not  make 
time  of  the  essence  of  the  contract,  if  not  ex- 
pressly so  declared ;  and  it  is  the  duty  of  the 
vendor,  if  he  wishes  to  put  the  purchasers 
under  fault,  to  inform  them  of  the  items  of 
account  claimed  by  him  as  the  basis  of  settle- 
ment and  payment,  and,  if  he  fails  to  do  so, 
there  is  no  forfeiture  of  the  right  to  a  convey- 
ance ;  and  a  tender,  after  the  date  so  fixed, 
of  an  amount  greater  than  the  vendor  is  en- 
titled to  receive  under  the  contract,  is  not 
made  while  the  purchasers  are  in  default. 
(Miller  v.  Cox,  96  Cal.  339.) 

259.  In  such  case  it  is  not  necessary  for  the 
purchasers  to  deposit  the  money  in  court,  to 
make  their  tender  good.  (Miller  v.  Cox,  96 
Cal.  339.) 

260.  When  vendor  has  not  suffered  any  ac- 
tual damage  from  failure  of  purchaser  to  pay 
the  installment  of  the  purchase  monev  on 
the  very  day  named  in  the  contract,  ana  the 
purchaser  is  willing,  able,  and  anxious  to  take 
the  land  and  pay  the.  contract  price,  evidence 
tending  to  show  a  depreciation  in  the  market 
value  of  the  land  and  the  removal  by  the 
vendor  of  a  cloud  on  the  title  is  immaterial. 
(Gaston  v.  Cressey,  100  Cal.  75.) 

261.  When  a  contract  for  the  purchase  of 
land  makes  the  purchase  money  payable  in 
monthly  installments,  without  fixing  the 
amount  of  the  installments,  the  most  that 
can  be  said  is,  that  there  must  be  at  least  two 
installments;  and  the  mere  first  payment  of 
ten  dollars  at  the  date  of  the  contract,  with- 
out definite  agreement  as  to  the  amount 
of  monthly  installments,  will  not  have  the 
effect  to  fix  such  amount  or  determine  the 
time  of  payment.  The  time  not  having  been 
fixed  by  the  contract,  if  the  purchase  money 
did  not  become  due  at  once,  or  at  the  end  of 
two  months,  it  became  due  in  a  reasonable 
time.  A  period  of  nearly  three  years  is  more 
than  a  reasonable  time  for  the  payment  of 
nine  hundred  dollars.  (Hannan  v.  McNickle, 
82  Cal.  122.) 

Default  in  payment.    See  post,  XI,  2. 

Time  of  payment,  time  when  essence  of  con- 
tract.   See  ante,  X,  1. 

Forfeiture  for  failure  to  pay  in  time.  See 
ante,  X,  1. 
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2,  Paymtnt;  Demand  tor;  Contemporaneoua 
AgrMment;  Otfault  in,  fliffht*  and  Liabili- 
tita  on. 

Claim  for  anpaid  price,  presentation  of. 
See  Estates  of  Itoceaaed  Persons,  79. 

Payment,  waiver  of  delay  in.  See  Specific 
Performance,  160. 

262.  Under  a  contract  for  the  sale  of  land, 
in  which  the  vendee  agrees  to  pay  a  balance 
of  the  purchase  money  on  or  before  a  certain 
date,  and  the  vendor  agrees  to  convey  upon 
such  payment,  and  which  provides  that  if  the 
vendee  shall  fail  to  make  such  payment  he 
shall  forfeit  all  right  to  the  land,  and  the 
vendor  shall  be  released  from  all  obligations 
to  convey,  "and  the  agreement  shall  be  void  " 
if  the  vendee  neglects  or  refuses  to  pay,  the 
vendor  has  the  option  to  avoid  or  enforce  the 
contract,  and  maj,  if  he  so  elects,  sue  and 
recover  the  unpaid  balance  of  the  purchase 
money.  (Wilcoxson  v.  Stitt,  65  Gal.  596.) 
Cited  87  C«l.  498;  90  Gal.  494;  91  Gal.  609; 

95  Gal.  260;  98  Gal.  171. 

263.  If  a  contract  for  the  sale  of  land  pro- 
vides that  the  purchase  money  shall  be  paid 
by  installments,  and  that  if  the  vendee,  at 
any  time,  fails  to  meet  his  payments,  he  will 
surrender  the  possession  of  the  land  to  the 
vendor,  this  does  not  entitle  the  vendee  to 
elect  whether  he  will  pay  the  purchase  monev 
or  surrender  the  possession  of  the  lana. 
(Rourke  v.  McLaughlin,  38  Cal.  196.) 
Cited  59  Cal.  691. 

Vendee  cannot  avoid  contract  by  defaulting 
in  payment.    See  ante,  192. 

264.  Under  a  contract  for  the  sale  of  land, 
providing  that  time  shall  be  of  its  essence 
and  that  a  failure  on  the  part  of  the  vendee 
to  comply  with  its  terms  shall  forfeit  ail  his 
rights  thereunder,  the  failure  of  the  vendee 
to  make  the  payments  provided  for  does  not 
make  the  contract  void  as  to  the  vendor,  and 
he  may,  upon  default  of  the  vendee,  enforce 
the  contract,  and  sue  for  the  amount  of  pur- 
chase money  doe.  (Smith  v.  Mohn,  87  Cal. 
489.) 

Cited  90  Cal.  «4;  91  Gal.  609;  95  Gal.  260;  98 
Cal.  171. 

265.  Wher*  the  vendor  tendered  a  deed,  and 
deraandtii  the  payment  of  the  whole  purchase 
money,  without  allowing  credit  for  a  small 
payme'it  made  by  the  purchaser,  an  objection 
to  thn  tender  of  the  deed  because  of  such  de- 
mand is  waived  if  the  purchaser  made  no  ob- 
i«iction  on  the  score  of  amount  at  the  time  of 
the  tender  and  did  not  offer  to  pay  any  thing, 
but  denies  in  his  answer  that  any  thing  was 
then  due.  (Hannan  v.  McNickle,  82  Gal. 
122.) 

266.  The  acceptance,  bjr  the  vendor,  of  an 
order  payable  at  a  future  time,  when  the  deed 
was  to  be  delivered,  in  a  less  sum  of  money 
than  that  acknowledged  in  the  agreement  as 
received,  in  lieu  of  the  cash  payment  acknowl- 
edged, will  be  r^arded  as  a  contemporaneous 
agreement  between  the  parties  in  modifica- 
tion of  the  price  to  be  received  for  the  con- 
veyance, and  is  not  inconsistent  with  or  con- 
tradictory of  the  acknowledgment  in  the 
agreement ;  nor  can  the  vendor  object  to  the 
application  of  the  money  to  be  obtained  upon 


such  order  in  satisfaction  of  liens  created  by 
him  upon  the  land,  which  was  agreed  to  o» 
conveyed  free  of  encumbrance.  (Grant  v. 
Beronio,  97  Gal.  496.) 

267.  A  condition  involving  a  forfeiture  most 
be  strictly  interpreted  against  the  party  for 
whose  benefit  it  was  created ;  and,  when  time 
is  not  of  the  essence  of  a  contract  of  sale,  mere 
failure  to  make  pavmeut  at  maturity  does  not 
ipso  facto  make  tne  agreement  void,  and  an 
option  to  avoid  it  and  forfeit  the  payment 
made  must  be  expressed  by  proper  notice 
after  demand  and  refusal  to  make  the  re- 
quired  payment.  (Alexander  v.  Jackson,  92 
Gal.  614.) 

268.  The  failure  of  the  vendee  under  a  con- 
tract for  the  sale  of  land  to  pay  the  purchase 
price  within  the  time  stipulated,  or  to  per- 
form other  conditions  of  the  contract,  is  no 
ground  for  decree  in  equity  declaring  a  for- 
feiture of  his  rights.  A  court  of  equity  will 
never  enforce  a  penalty  or  forfeiture.  (Mc- 
Gormick  v.  Rossi,  70  Gal.  474.) 

269.  The  provision  in  the  contract  for  the 
payment  of  the  first  installment  in  cash  "  aa 
a  forfeit "  is  to  be  construed  as  making  such 
payment  in  the  nature  of  lic^uidated  damages, 
if  the  purchaser  should  fail  to  comply  with 
his  agreement  at  the  time  fixed,  ((bleary  v. 
Folger,  84Cal.  316.) 

Cited  90  Gal.  179;  96  Cal.  675,  576;  96  Cal. 
105;  97  Cal.  837;  99  Cal.  261,  683. 

270.  In  an  action  for  money  bad  and  re- 
ceived a  nonsuit  should  be  granted  where  the 
plaintiff's  evidence  merely  shows  that  the 
money  was  paid  as  part  of  the  purchase  pries 
of  land  under  a  contract  which  provided  that 
the  money  was  paid  upon  the  express  condi- 
tion that  it  was  not  to  be  returned,  but  was 
to  be  forfeited  unless  further  payments  of 
the  purchase  price  were  made  within  a  de- 
finite period.  (Scott  v.  Glenn,  87  Gal.  221.) 
Cited  96  Cal.  576,  576. 

271.  It  was  stipulated,  in  an  agreement 
between  a  vendor  and  vendee,  that  in  case 
any  installment  of  said  purchase  money,  etc., 
should  remain  overdue  and  unpaid  for  the 
space  of  six  months,  then,  at  the  option  of 
the  party  of  the  first  part,  the  agreement 
should  Mcome  null  and  void,  andall  pay- 
ments previously  made  thereupon  should  be 
deemed  paid  as  compensation  for  the  use  and 
possession  of  said  land  up  to  the  date  of  said 
forfeiture.  Held,  before  the  defendant  could 
enforce  this  clause  of  the  agreement,  it  would 
be  necessary  for  him  to  prove  that  he  himself 
had  performed  fully  up  to  the  time  of  the 
failure  of  the  plaintiff  to  perform  on  his. 
(Booth  V.  Chapman,  59  Gal.  149.) 

272.  Where  the  plaintiff  gave  his  note,  pay- 
able four  months  after  date,  in  consideration 
of  which  the  defendants  executed  a  contract 
for  a  deed  of  land,  upon  payment  of  the  note, 
held,  that  after  a  tender  of  the  deed,  and  de- 
mand and  refusal  to  pay  the  note  after  its 
maturity,  the  plaintiff  had  forfeited  h|s  right 
to  insist  on  a  performance  of  the  contract. 
(Pearis  V.  Govillaud,  6  Cal.  617.) 

Cited  64  Cal.  20. 

Forfeiture  for  failure  to  pay  in  time.  See 
ante,  X,  1. 
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Failure  to  pay  as  forfeiture  under  bond  for 
title.    See  ante,  VII. 

273.  The  provision  in  a  contract  of  Bale,  for 
a  forfeiture  at  the  maturing  of  the  time  fixed 
for  payment,  ia  waived  by  the  execution  of  a 
deed  under  the  contract.  ( Alexander  v.  Jack- 
eon,  92  Cal.  514.) 

274.  Where  a  contract  for  the  sale  of  land 
provides  for  the  payment  of  the  purchase 
price  in  installnients,  and  for  the  execution 
of  a  deed  upon  the  final  payment,  and  for  a 
forfeiture  of  all  amounts  paid  by  the  pur- 
chaser upon  his  default  in  the  payment  of 
any  installment,  and  that  the  contract  shall 
thereupon  become  void,  if  it  does  not  appear 
that  the  vendor  has  abandoned  the  contract, 
or  failed  or  refused  to  perform  any  part  of  his 
contracft  to  convey,  upon  a  tender  of  the  en- 
tire purchase  money,  the  purchaser,  who  has 
failed  to  pay  or  tender  the  residue  of  the  pur- 
chase mouey,  is  not  entitled  to  recover  back 
the  installments  paid.  (Bradford  t.  Park- 
hurst,  96  Cal.  102.) 

Cited  99  Cal.  261. 

275.  Where  a  contract  for  the  sale  of  land 
provides  for  a  cash  payment  as  a  forfeit,  and 
that  the  remainder  of  the  purchase  price  is  to 
be  paid  in  deferred  installments,  and  that' a 
deed  is  to  be  executed  upon  the  payment  of 
a  third  deferred  installment  at  a  date  fixed, 
and  that  a  mortgage  is  to  be  given  by  the 
purchaser  for  the  residue,  and  by  its  terms 
makes  time  of  the  essence  of  the  contract, 
and  provides  that  the  contract  shall  terminate 
upon  failure  to  pay  any  installment,  if  the 
vendee  pays  the  first  deferred  installment  of 
purchase  money,  but  makes  default  as  to  the 
second  installment,  and  then  elects  to  forfeit 
the  original  cash  payment,  and  refuses  to 
proceed  further  under  the  contract,  he  may 
recover  back  the  first  deferred  installment  of 
purchase  money  paid.  (White  t.  Buell,  90 
Cal.  177.) 

Cited  95  Cal.  259,  260,  281. 

276.  When  vendor,  under  power  of  sale,  re- 
served in  contract  for  conveyance  on  the  pay- 
ment of  the  purchase  price,  sells  the  property 
either  at  public  or  private  sale,  the  surplus, 
beyond  the  purchase  money  due,  belongs  to 
the  vendee,  and  the  payment  of  it  may  be  de- 
creed by  judgment  of  the  court  against  the 
vendor.    (Gonldin  v.  Buckelew,  4  Cal.  107.) 

Duty  of  vendor  to  return  deposit  on  suit  to 
quiet  title.    See  ante,  X,  9. 

3.  ¥»ndor   Procuring    ReltoB*  from  Oofaulting 
Vendees,  Bight$  of  and  of  Third  Persona. 

277.  A  vendor  under  a  contract  for  the  sale 
of  land  who,  upon  default  of  the  purchaser 
and  of  his  assignee  in  the  payment  of  the  last 
installment  of  the  purchase'  money  after  de- 
mand for  the  same,  and  tender  of  a  convey- 
ance, procures  from  such  purchaser  and  his 
assignee,  with  whom  he  dealt  individnallv 
throughout  the  transaction,  a  release  of  all 
claims  against  him  in  favor  of  each  of  them, 
for  a  valuable  consideration,  without  notice 
of  a  resulting  trust  existing  in  favor  of  a  cor- 
poration whose  funds  have  been  used  by 
them  in  payment  of  the  previous  install- 
ments of  purchase  money,  takes  the  land 
freed  of  such  trust,  and  may  maintain  an  ac- 


tion to  quiet  bis  title  a^inst  the  corporation 
and  its  successors  in  interest.  (Strattonv. 
California  Land  and  Timber  Co.,  86  Cal.  353.) 

278.  The  releases  so  obtained  extingaisbed 
the  equitable  interest  in  the  land  acquired  by 
the  contract  of  sale,  and  the  vendor  became 
thereby  the  legal  and  equitable  owner  of  the 
lands  as  completely  as  though  the  contract  of 
sale  had  never  been  executed  and  partly  per- 
formed. (Stratton  v.  California  Xand  and 
Timber  Co.,  86  Cal.  363.) 

279.  A  subcontract  of  the  purchaser  pur- 
porting to  sell  the  same  land  at  an  increased 
price  to  the  corporation  whose  funds  had 
been  used  in  obtaining  the  purchase,  though 
its  contents  may  be  xnown  to  the  vendor, 
does  not  charge  the  vendor  with  notice  of  the 
implied  trust,  or  put  him  on  inquiry  as  to  the 
company's  interest  in  the  original  contract  of 
sale.  (Stratton  v.  California  Land  and  Tim- 
ber Co.,  86  Cal.  353.) 

280.  A  subcontract  bv  a  purchaser  for  the 
sale  of  the  same  land  aoes  not  operate  as  an 
assignment  of  the  original  contract  of  sale. 
(Stratton  v.  California  Land  and  Timber  Co., 
86  Cal.  353.) 

4.  Lien  for. 
a.  Right  to  and  Nature  of. 

281.  Section  3046  of  the  Civil  Code,  which 
provides  that "  one  who  sells  real  property  has 
a  vendor's  lien  thereon  for  so  mucn  of  the 
price  as  remains  unpaid  and  unsecured, 
otherwise  than  by  the  personal  obligation  of 
the  buyer,"  is  but  a  repetition  of  the  com- 
mon law,  and  the  term  "vendor's  lien"  re- 
ferred to  therein  is  the  ordinary  vendor's  lien 
recognized  by  equity  courts.  (Claiborne  v. 
Castle,  98  Cal.  30.) 

282.  So  long  as  title  is  retained  vendor  hat 
express  lien  for  the  unpaid  purchase  money, 
which  exists  by  virtue  of  the  contract  of  sale 
and  reservation  of  the  title,  and  for  which 
equity  makes  no  special  provision,  but  leaves 
the  parties  to  rely  upon  their  contract. 
(Avery  v.  Clark,  87  Cal.  619.) 

Cited  97  Cal.  71 ;  98  Cal.  33,  34. 

283.  A  vendor's  lien,  properly  so  called,  is 
not  the  result  of  any  agreement  or  intention 
of  the  parties,  but  is  a  simple  equity  raised 
by  the  courts  for  the  benefit  of  a  vendor  of 
real  estate,  after  he  has  parted  with  the  title. 
(Avery  v.  Clark,  87  Cal.  619.) 

284.  A  deed  conveying  land,  and  in  express 
terms  reserving  to  the  grantor  a  lien  to  secure 
the  payment  of  two  promissory  notes  for  a 
part  of  the  price,  creates  an  equitable  mort- 
gage upon  uie  land.  (Dingley  v.  Bank  of 
Ventura,  57  Cal.  467.) 

285.  A  vendor's  lien  is  a  simple  equity  or 
privilege,  purely  personal,  and  does  not  de- 
fend for  life  upon  the  agreement  of  the  par- 
ties,  and  a  consideration  is  not  necessary  in 
order  to  support  a  waiver  of  it;  and  the 
vendor  is  estopped  from  claiming  that  the  re- 
lease of  his  lien  was  without  consideration, 
when  his  promise  to  release  it  was  the  mo^ 
ing  consideration  of  a  subsequent  purchase  of 
the  land  by  another  purchaser,  who  would 
not  have  bought  the  land  without  it.  (Clai- 
borne V.  Castle,  98  Cal.  30.) 

280.  Where  vendor  has  not  conveyed  the 
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title  his  position  is  analogous  to  that  of  a 
mortgagee.  (Salmon  v.  Hoffman,  2  Cal.  138.) 
Cited  &  Cal.  761 ;  59  Cal.  691 . 

287. _  A  vendor's  lien,  after  absolute  convey- 
ance, is  not  a  specitic  absolute  charge  upon 
the  property,  but  only  an  equitable  right  of 
the  vendor  to  resort  to  it  in  case  the  purchase 
money  is  not  paid.  (Williams  v.  Young,  21 
Cal.  227.) 
Cited  74  Cal.  91. 

Vendor's  lien  is  not  a  specific  charge,  but 
merely  a  personal  privilege.    See  post,  294. 

Vendor's  lien  under  bond  ior  title.  See 
ante,  VII. 

288.  A  vendor  has  a  lien  on.  the  land  sold, 
for  the  purchase  money,  unless  be  has  taken 
securitv  for  its  payment,  though  he  has  exe- 
cuted the  conveyance.  (Salmon  v.  Ho&man, 
2  Cal.  138.) 

Cited  6  Cal.  226;  32  Cal.  69;  74  Cal.  91. 

289.  The  vendor  of  real  estate  has  a  lien  on 
the  same  for  the  unpaid  purchase  money,  and 
such  lien  attaches  to  the  land  equally,  whether 
it  has  been  conveyed  to  the  vendee  or  is  only 
contracted  to  be  conveyed.  (Hill  v.  Qrigsby, 
32  Cal.  55.) 

Cited  74  Cal.  91. 

290.  The  lien  which  the  vendor  of  real  prop- 
erty retains,  after  an  absolute  conveyance  for 
the  unpaid  purchase  money,  is  not  a  specific 
and  absolute  charge  upon  the  property,  but  a 
mere  equitable  right  to  resort  to  it  upon  fail- 
ure of  pavinent  oy  the  vendee.  (Sparks  v. 
Hess,  15  Cal.  186.) 

Cited  32  Cal.  58;  35  Cal.  206;  72  Cal.  484;  74 
Cal.  91 ;  89  Cal.  92. 

291.  The  distinction  between  the  lien  of  a 
vendor  after  absolute  conveyance  and  the 
lien  of  a  vendor  when  the  contract  of  sale  is 
unexecuted,  stated.  In  the  latter  case  the 
vendor  holds  the  legal  estate  as  security  for 
the  purchase  money,  and  can  assign  his  con- 
tract with  the  conveyance  of  the  title,  and  in 
that  event  his  assignee  acquires  the  same 
rights  and  is  subject  to  the  same  liabilities  as 
himself.  In  the  former  case  the  vendor  re- 
tains a  mere  equity,  which,  to  become  of  any 
force  or  effect,  must  be  established  by  the 
decree  of  the  court.  (Baum  v.  Grigsby,  21 
Cal.  172.) 

Cited  97  Cal.  71 ;  18  Col.  15. 

292.  Where  the  contract  of  sale  of  real  prop- 
erty is  unexecuted,  the  vendor  retaining  the 
lega.\  title  for  security  until  all  the  purchase 
money  is  paid,  the  vendor's  lien  retained  is 
different  from  the  ordinarv  lien  of  a  vendor 
after  conveyance  executea.  In  the  latter 
case  the  vendor  has  parted  with  the  legal 
and  equitable  title,  and  possesses  only  a  bare 
right,  which  is  of  no  operative  force  or  effect 
nntil  established  by  the  decree  of  the  court. 
In  the  fvtrmer  case  the  vendor's  position  is 
somewhat  similar  to  that  of  a  party  executing 
a  conveyance  and  taking  a  mortgage  back. 
He  may  sue  at  law  for  the  balance  of  his  pur- 
chase money,  or  file  his  bill  in  equity  for  the 
specific  performance  of  the  contract,  and  take 
an  alternative  decree,  that,  if  the  purchaser 
will  not  accept  a  conveyance  and  pay  the  pur- 
chase money,  the  premises  be  sold  to  raise 
such  money,  and  that  the  vendee  pay  any  de- 
ficiency remaining  after  the  application  of  the 


proceeds  arising  npon  snch  sale.     (Sparks  T. 
Hess,  15  Cal.  186.) 

Vendor's  lien,  nature  of.  See  Homesteads, 
171. 

Mortgage  for  price,  priority  of.  See  Mort- 
gages, 283,  284. 

b.  Assignment  of ;  Execution  Against. 

293.  The  equitable  lien  which  a  vendor  of 
real  estate,  after  an  absolute  conveyance,  re- 
tains upon  the  property  for  the  unpaid  pur- 
chase money  is  not  assignable.  (Baum  v. 
Grigsby,  21  Cal.  172,  cited  21  Cal.  189,  228,  35 
Cal.  204,  36  Cal.  321.  72  Cal.  484,  74  Cal.  91, 
.584,  87  Cal.  624,  89  Cal.  92,  96,  97  Cal.  71; 
Lewis  V.  Covillaud,  21  Cal.  178,  cited  36  Cal. 
321 ;  Williams  v.  Young,  21  Cal.  227,  cited  86 
Cal.  321,  74  Cal.  584.) 

294.  This  lien  is  not  a  specific  absolute 
charge  upon  the  property,  but  merely  a  per- 
sonal privilege  of  the  vendor,  and  does  not 
pass  by  a  transfer  of  bia  claim  for  the  pur- 
chase money.  (Baum  v.  Grigsby,  21  Cal. 
172.) 

Cited  23  Cal.  636 ;  32  Cal.  69 ;  36  Cal.  204, 206 ; 

97  Cal.  71;  18  Col.  16. 

296.  The  equitable  lien  held  by  the  vendor 
of  real  estate  after  an  absolute  conveyance 
thereof  is  not  subject  to  levy  and  sale  on  ex- 
ecution, nor  is  it  the  subject  of  private  trans- 
fer. (Ross  V.  Heintzen,  36  Cal.  313.) 
Cited  74  Cal.  584. 

296.  The  express  lien  of  a  vendor  who  re- 
tains the  title  is  capable  of  assignment  and 
enforcement  by  his  assignee :  but  the  implied 
lien  raised  by  equity,  in  favor  of  a  vendor 
who  has  parted  with  the  title,  is  a  privilege 
purely  personal  to  the  vendor,  and  is  not  as- 
signable even  by  express  contract,  nor  does  it 
pass  to  the  assignee  of  the  vendee's  obliga- 
tion for  the  purchase  money.  (Avery  v. 
Clark,  87  Cal.  619.) 

Cited  89  Cal.  93;  97  Cal.  H ;  98  Cal.  33,  34. 

297.  The  indebtedness  for  the  purchase 
price  of  real  estate  is  the  subject  of  an  execu- 
tion or  attachment,  levy,  and  sale,  or  of  a 
private  transfer;  but  the  equitable  interest 
that  attaches  to  the  property  conveyed  by 
virtue  of  the  indebtedness  in  the  hands  of 
the  vendor  is  extinguished  by  a  transfer  of 
the  indebtedness.  ( Ross  v.  Heintzen,  36  Cal. 
313.) 

Cited  44  Cal.  362;  73  Cal.  892. 

298.  Where  deed  reserves  a  lien  to  secure 
the  payment,  such  lien  is  more  than  a 
vendor's  lien,  and  is  not  lost  by  the  assign- 
ment of  the  promissory  notes.  (Dingley  v. 
Bank  of  Ventura,  57  Cal.  467.) 

Cited  89  Cal.  93. 

299.  Where,  by  the  terms  of  a  contract  for 
the  sale  of  real  estate,  the  vendor  retains  the 
title  until  payment  of  the  purchase  money, 
an  assignment  of  the  contract  by  the  vendor, 
accompanied  with  a  conveyance  by  him  of 
the  legal  title  to  the  assignee,  vests  in  the 
latter  the  right  to  enforce  against  the  prop- 
erty the  lien  of  the  vendor  for  the  unpaid 
purchase  money.  (Taylor  v.  McKinney,  20 
Cal.  618.) 

Cited  21  Cal.  178;  32  Cal.  59;  87  Cal.  625. 

Assignee  of  vendor,  rights  of.  See  ante, 
291. 
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800.  The  aBsigninent  by  a  vendor  of  real 
property,  after  the  coininencement  of  an  ac- 
tion to  foreclose  his  vendor's  lien  for  the  bal- 
ance of  the  purchase  money,  of  all  his  right, 
title,  and  interest  in  any  judgment  that  he 
might  recover  in  the  action,  is  not  a  transfer 
of  the  cause  of  action,  and  does  not  extin- 
guish his  lien.  Such  assignment  can,  at 
most,  operate  only  as  an  agreement  to  assign 
or  transfer  the  judgment  to  be  recovered. 
(Woolley  V.  Wickerd,  97  Cal.  70.) 

Assignment  by  vendee,  effect  of  on  lien. 
See  post,  312. 

c  Waiver  of. 

301.  A  contract  for  the  sale  of  land,  by  the 
terms  of  which  the  vendor  is  to  retain  title 
to  the  land  until  the  payment  of  the  entire 
purchase  money,  does  not  establish  the  rela- 
tion of  mortgagor  and  mortgagee,  and  there 
is  no  statutory  prohibition  upon  the  right  of 
the  vendor  to  a  personal  action  to  recover 
the  purchase  money  when  it  becomes  due. 
CSamuel  v.  Allen,  98  Cal.  406.) 

302.  Acts  and  conduct  of  vendor  of  real 
property  indicating  waiver  of  his  lien  may 
be  shown  by  parol  evidence.  (Claiborne  v. 
Castle,  98  Cal.  30.) 

303.  Any  conduct  which  shows  an  inten- 
tion on  the  part  of  a  vendor  of  real  estate  to 
give  up  his  lien  for  the  purchase  money  will 
be  a  bar  to  its  assertion,  and  the  acceptance 
of  collateral  security  raises  the  presumption 
of  such  intention,  though  this  presumption 
may  be  rebutted  by  evidence.  (Griffin  v. 
Blanchar.  17  Cal.  70.) 

304.  Verba]  agreement  by  vendee  to  recon- 
vey  the  land  to  vendor  if  he  does  not  pay  the 
purchase  price  does  not  prevent  the  enforce- 
ment of  a  vendor's  lien.  (Gallagher  v.  Mars, 
60  Cal.  23.) 

306.  Acceptance  of  distinct  and  separate 
security  for  the  purchase  money  is  prima 
facie  a  waiver  of  the  vendor's  Hen,  but  it  is 
only  prima  facie,  and  may  be  rebutted.  In 
this  case  the  plaintiff  manifested  throughout 
an  intention  to  rely  upon  the  land  as  security 
for  the  purchase  money,  and  his  vendor's  lien 
was  therefore  not  waived.  Sharpetein,  J., 
concurring.  (Remington  v.  Higgins,  64  Gal. 
620.) 
Cited  74  Cal.  92. 

306.  Although  it  is  competent  for  the  ven- 
dor to  take  security  for  the  payment  of  the 
purchase  price  of  the  land  which  be  has 
conveyed,  and  by  express  agreement  not  lose 
the  right  to  resort  to  his  implied  lien,  yet  bis 
taking  such  security  is  prima  facie  a  waiver 
of  the  lien,  and,  in  the  absence  of  some  agree- 
ment to  the  contrary,  the  vendee  will  uold 
the  land  discharged  from  the  vendor's  lien. 
(Avery  v.  Clark,  87  Cal.  619. ) 

307.  Equitable  lien  of  vendor  is  waived  by 
the  acceptance  of  the  personal  security  of  the 
vendees  for  the  payment  of  the  debt.  (Grif- 
fin V.  Blanchar,  17  Cal.  70,  74.) 

308.  Plaintifi  conveyed  to  Mrs.  B.,  with  the 
consent  of  her  husband,  a  tract  of  land  in 
trust  for  certain  children  of  Mrs.  B.  by  a 
former  marriage.  The  conveyance  acknowl- 
edged the  pavment  of   a  consideration    of 


twelve  thousand  dollars,  but  no  part  of  this 
sum  was  actually  paid.  To  secure  ita  pay- 
ment, together  with  other  indebtedness,  Mn. 
B.  and  her  husband  executed  their  prom- 
issory notes,  and  a  mortgage  upon  other 
property  also  held  by  her  in  trust  for  her 
children.  By  a  subsequent  arrangement  be- 
tween the  parties  these  securities  were  given 
up  and  canceled,  and  other  notes  of  the  same 
character  executed,  with  a  mortgage  upon 
both  pieces  of  property  to  secure  their  pay- 
ment. FlaintiS  seeks  to  enforce  a  lien  against 
the  property  for  the  amount  of  these  notes. 
Held,  that  as  the  plaintiff  had  actual  notice 
of  the  trust,  no  equity  was  created  in  his 
favor  by  the  execution  of  the  mortgage,  and 
that  the  mortgage  as  such  was  void.  (Giiffim 
V.  Blanchar,  17  Cal.  70.) 

309.  After  plaintiff  has  obtained  jadgment 
on  the  notes  m  this  case  he  may  subject  the 
property  to  its  payment.  A  court  of  eqoity 
would  bold  the  property  as  that  of  Blanchar 
and  wife,  responsible  for  their  debts  before  it 

foes  as  a  mere    donation    to  the  children, 
taldwin,  J.     (Griffin  v.  Blanchar,  17  Cal. 
70.) 

310.  The  vendor's  lien  on  the  land  con- 
veyed is  not  lost  by  his  taking  the  notee  of 
the  purchaser  for  the  purchase  money.  And 
the  lien  equally  exists,  whether  the  iustro- 
ment  amounts  to  a  conveyance  or  merely  to 
an  executory  contract.  (Walker  v.  Sedg- 
wick, 8  Cal.  398.) 

311.  The  vendor  does  not  waive  his  lien  br 
taking  as  security  a  non-negotiable  due  bill 
for  the  amount  of  the  unpaid  purchase 
money  from  a  third  person,  who  appends  to 
his  signature  the  designation  of  himacdf  as 
agent  of  the  purchaser.  Parol  evidence  is 
competent  to  show  how  such  due  bill  was  re- 
ceived, and  who  was  intended  to  be  bound  by 
it ;  and  a  finding  that  it  was  made  bv  the  pur- 
chaser will  be  presumed  to  have  been  sup- 
ported by  the  evidence.  (Buigess  v,  Fair- 
banks, 83  Cal.  216.) 

312.  Taking  a  note  for  the  purchase  money 
does  not  affect  the  lien ;  and,  if  part  be  paicC 
the  lien  is  good  for  the  residue,  and  the  vendee 
becomes  a  trustee  for  all  that  remains  unpaid. 
So  the  lien  attaching  to  the  land,  an  asaen- 
ment,  with  or  without  notice,  cannot  infect 
the  rights  of  the  vendor.  (Tmebody  t. 
Jacobson,  2  Cal.  269.) 

Cited  8  Cal.  403. 

313.  The  lien  of  the  vendor  is  not  waived, 
in  the  absence  of  express  agreement  to  that 
effect,  by  the  taking  of  the  note  or  other  pei^ 
sonal  security  of  the  vendee  for  the  purchase 
money ;  but  it  is  waived  by  the  taking  of  a 
distinct  and  index)endent  security,  unless 
there  is  at  the  time  an  express  agreement  for 
its  retention.  (Baum  v.  Grigsby,  21  Cal. 
172.) 

Cited  26  Cal.  328;  66  Cal.  344;  87  Gal.  624. 

314.  Under  section  3047  of  the  Civil  Code 
the  indorsement  and  transfer  by  a  vendor  of 
land  of  a  promissory  note  given  hiiu  by  the 
vendee  in  payment  of  the  purchase  price  docs 
not  operate  to  destroy  the  lien  of  the  vendor, 
if  he  is  subsequentnr  compelled  to  take  up 
the  note  by  reason  of  its  nonpayment  by  the 
vendee.   In  such  a  case  the  lien  of  the  vendor 
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ie  merely  aaspended,  and  revives  when  be 
takes  ap  the  note.  (Bancroft  v.  Cktsby,  74 
Cal.  68S.) 

315.  The  eqnitable  lien  which  a  vendor  of 
real  estate,  after  an  absolute  conveyance,  has 
for  the  unpaid  purchase  money  is  waived  by 
the  taking  of  a  mortgage  to  secure  the  same, 
although  the  mortgage  is  void  and  cannot  be 
enforced.  (Camden  v.  Vail,  23  Cal.  633. ) 
Cited  56  Cal.  S44 ;   74  Cal.  92 ;  87  Cal.  624 ;  8 

Or.  417. 

316.  A  vendor's  lien  is  waived  by  taking  a 
mortgage.     ( Wells  v.  Barter,  56  Cal.  342. ) 

317.  A  vendor's  lien  does  not  exist  in  this 
state  where  a  mortgage  security  is  taken  for 
the  purchase  money.  The  silent  lien  of  the 
vendor  is  extinguished  whenever  be  mani- 
fests an  intention  to  abandon  or  not  to  look 
to  it.  And  this  intention  is  ^nanifested  by 
taking  other  and  independent  security  upon 
the  same  land,  or  a  portion  of  it,  or  on  other 
land.  (Hunt  v.  Waterman,  12  Cal.  301.) 
Cited  74  Cal.  92;  87  Cal.  624;  3  Or.  419. 

318.  The  fact  that  such  mortgage  is  defect- 
ive does  not  revive  the  lien,  as  it  is  the  in- 
tention of  the  vendor  which  controls,  and 
this  is  as  well  shown  by  an  informal  act  as 
one  properly  done.  (Hunt  v.  Waterman,  12 
Cal.  801.) 

819.  A  general  averment  in  the  complaint 
— to  enforce  the  vendor's  lien — that  the  mort- 
gage is  defective  as  a  security  is  not  sufficient 
to  withdraw  the  case  from  the  general  rules 
above  stated.  (Hunt  v.  Waterman,  12  Cal. 
901.) 

320.  The  fact  that  a  mortgage  which  the 
vendor  takes  at  the  time  of  the  conveyance  is 
expressed  to  be  for  the  purchase  money  of 
the  land  conveyed  does  not  prevent  a  waiver 
of  the  vendor's  lien,  nor  can  it  have  the  effect 
to  extend  the  mortgage  lien  by  relation  to 
the  date  of  the  contract  of  sale.  (Avery  t. 
Clark,  87  Cal.  619.) 

321.  The  lien  of  a  vendor  of  land  for  the 
unpaid  purchase  price  is  not  a  specific  and 
absolute  charge  upon  the  land,  but  a  mere 
equitable  right  to  resort  to  it  upon  failure  of 
payment  by  the  vendee,  and  can  be  enforced 
only  by  a  suit  in  equity.  Such  a  lien  is 
waived  by  the  vendor's  proceeding  against 
the  vendee  in  an  action  at  law,  and  by  the 
recovery  therein  of  an  ordinary  money  judg- 
ment for  the  purchase  price.  (Fitzell  v. 
Leaky,  72  Cal.  477.) 

d.  Enforcement  of;  Joinder  of  Legal  and 
Equitable  Actions;  Purchasers  Under 
Judgment. 

322.  A  vendor's  lien  for  the  unpaid  pur- 
chase price  of  land  may  be  enforced  against 
the  vendee  and  his  grantees  who  have  notice 
of  the  vendor's  equities.  (Pell  v.  McElroy, 
36  Cal.  268.) 

323.  A  vendor  of  real  estate  has  a  lien  on 
the  same  in  the  hands  of  the  administrator  of 
the  purchaser  for  the  unpaid  purchase  money. 
(Cahoon  v.  Robinson,  6  Cal.  225.) 

Cited  28  Cal.  638;  18  Nev.  129. 

324.  A    complaint  which    avers  that    the 

?>laintiS  sold  land  to  one  of  the  defendants 
or  a  certain  sum,  of  which  sum  said  defend- 


ant paid  part,  leaving  a  balance  due  and  un- 
paid, and  that  at  the  time  of  sale,  for  reasons 
known  to  such  defendant,  and  at  his  request, 
a  conveyance  of  the  land  was  made  by  plain- 
tiff with  the  name  of  another  defendant  in- 
serted therein,  who  knew  all  of  the  facts  of 
the  transaction,  is  sufficient  to  warrant  the 
enforcement  of  a  vendor's  lien  against  such 
other  defendant  for  the  balance  of  the  unpaid 
purchase  money.  (Burgess  v.  Fairbanks,  83 
Cal.  215.) 

325.  In  1854  Weber  sold  certain  lands  in 
San  Joaquin  county  to  Meroux,  who  paid  part 
of  the  purchase  price  and  gave  his  note  for 
the  balance.  In  1858  Meroux  died  intestate, 
leaving  a  widow  and  two  sons,  aged  three  and 
five  years  respectively.  The  estate  was  never 
administered  upon.  A  year  afterwards 
Weber,  in  an  action  against  the  widow  and 
the  children,  the  latter  appearing  by  their 
guardian  ad  litem,  obtainea  a  decree  of  the 
district  court  enforcing  a  vendor's  lien  upon 
the  land,  in  pursuance  of  which  the  land  was 
subsequently  sold  to  Weber.  Held,  that  the 
decree,  so  far  as  it  affected  the  title  of  the 
children  by  succession,  was  valid,  and  they 
could  not,  after  attaining  majority,  maintain 
ejectment  for  the  land.  (Meroux  v.  Weber, 
53  Cal.  129.) 

326.  If  one  sells  land  to  another,  and  exe- 
cutes an  absolute  conveyance,  and  does  not 
receive  payment,  the  grantee  holds  the  land 
in  trust  for  the  grantor  to  the  extent  of  the 
purchase  money,  which  trust  descends  to  the 
representatives  and  heirs  of  the  grantee, 
against  whom  a  lien  for  the  purchase  money 
will  be  enforced.  (Burt  v.  Wilson,  28  Cal. 
632.) 

Cited  76  Cal.  471;  18  Nev.  129. 

Enforcement  of  lien  against  assignee  of 
vendee.    See  post,  XII. 

327.  A  bill  in  equity  to  enforce  a  vendor's 
lien  for  a  balance  of  unpaid  purchase  money 
will  lie,  though  plaintiff's  remedies  at  law 
have  not  been  exhausted.  (Burgess  v.  Fair- 
banks, 83  Cal.  215.) 

328.  The  equitable  right  may  be  enforced 
in  the  first  instance,  and  before  the  vendor 
has  exhausted  his  legal  remedy  against  the 
personal  estate  of  the  vendee.  The  court, 
after  determining  the  amount  of  the  lien, 
can,  by  its  decree,  either  direct  a  sale  of  the 
property  for  its  satisfaction,  and  execution 
for  any  deficiency,  or  award  an  execution  in 
the  first  place,  and  a  sale  only  in  the  event  of 
its  return  unsatisfied,  as  the  justice  of  the 
case  may  require.  (Sparks  v.  Hess,  15  Cal. 
186.) 

Cited  83  Cal.  216. 

329.  Where  a  vendor  of  land  has  taken  the 
notes  of  the  purchaser  in  payment,  and 
brings  his  action  thereon  at  law,  he  should, 
in  that  action,  if  at  all,  unite  his  equitable 
claim  for  a  foreclosure  of  his  lien,  the  same 
tribunal  administering  both  law  and  equity. 
(Walker  v.  Sedgwick,  8  Cal.  398.) 

330.  But  in  a  case  where  the  party  brought 
his  separate  actions,  first  at  law  on  the  notes, 
and  then  in  equity  for  a  foreclosure,  before 
the  adoption  ot^this  rule,  held,  that  he  be  al- 
lowed both  his  legal  and  equitable  remedies. 
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on  payment  of  the  coets  of  the  latter  suit. 
(Walker  v.  Sedgwick,  8  Cal.  398.) 

331.  And  if  the  defendant  has  a  legal  offset 
to  the  notes,  held,  that  he  may  plead  it  in  the 
latter  suit.  (Walker  v.  Sedgwick,  8  Cal.  398.) 
Cited  23  Cal.  627. 

332.  The  objection  that  the  proceedings 
may  become  too  complex  by  permitting  dif- 
ferent questions  of  law  and  e<iuity  to  be  set- 
tled in  one  suit  is  not  sufficiently  strong  to 
overcome  the  plain  provisions  of  tne  statute, 
and  the  suhstantial  dictates  of  justice. 
( Walker  v.  Sedgwick,  8  Gal.  398. ) 

333.  If  the  vendor  sells  and  conveys  land, 
with  a  verbal  agreement  that  the  vendee  shall 
pay  the  purchase  price  when  demanded,  the 
brining  of  an  action  to  enforce  a  vendor's 
lien  IS  a  sulHcient  demand,  and  the  plaintiff 
is  entitled  to  have  his  lien  enforced.  (Gal- 
lagher V.  Mars,  60  Cal.  23.) 

334.  Where  a  party  purchases  a  bridge,  toll- 
house, stables,  and  outhouses  appurtenant, 
with  the  right  and  privilege  of  his  vendor  in 
and  to  a  "dug  road"  made  on  each  side  of 
the  bridge,  neither  the  purchaser,  nor  those 
claiming  under  him  with  notice,  can  object 
to  a  decree  enforcing  the  vendor's  lien  against 
the  premises,  that  the  "  dug  road  "  is  public 
land,  and  that  therefore  nothing  would  pass 
under  a  sale  upon  the  decree.  (Sparks  v. 
Hess,  15  Cal.  186.) 

Cited  21  Cal.  177;  28  Cal.  638;  89  Cal.  92,96- 
97;  distinguished  20  Cal.  620. 

335.  In  a  bill  in  equity  to  enforce  the  lien 
it  is  not  necessary  to  allege  the  issuance  of 
execution,  under  a  judgment  at  law,  previ- 
ously obtained  by  the  vendor  against  the  pur- 
chaser for  the  amount  due,  and  return  of 
nulla  bona  to  sustain  the  allegation  of  in- 
solvency.    (Walker  v.  Sedgwick,  8  Cal.  398.) 

336.  In  an  action  to  foreclose  the  vendor's 
lien  the  answer  of  a  defendant,  who  is  the 
grantee  of  the  defendant  to  whom  the  land 
was  reconveyed,  denying  that  the  plaintiff 
ever  owned  the  land,  entitles  such  ^[rantee  to 
show  that  the  deed  to  the  plaintiff  was  a 
mortgage,  and  did  not  convey  the  title. 
(Wenzel  v.  Schultz,  100  Cal.  250.) 

337.  In  case  of  an  unexecuted  conveyance 
the  vendor  may  ask  either  a  decree  directing 
performance,  and,  in  case  of  refusal,  a  sale  of 
the  premises,  or  a  decree  barring  the  right  of 
the  vendee  to  claim  a  conveyance  under  the 
contract.  He  may,  however,  insist  upon  a 
sale  where  performance  is  refused,  and  is  not 
bound  to  take  a  mere  foreclosure  of  the 
vendor's  right  to  a  deed.  (Sparks  v.  Hess, 
15  Cal.  186.) 

338.  Where  the  lien  attached  to  property 
before  it  acquired  its  character  of  homestead, 
the  title  to  the  property  cannot  be  acquired 
by  a  sale  under  execution  on  a  judgment  at 
law  for  the  purchase  money  in  the  usual 
form,  because  such  a  sale  is  not  an  enforce- 
ment of  the  lien.  The  title,  which  comes 
from  an  enforcement  of  the  lien,  can  only 
inure  after  chancery  proceedings  to  settle  the 
sum  due  and  have  the  lien  declared  and  a  sale 
decreed.  (Williams  v.  Young,  17  Cal.  403.) 
Cited  74  Cal.  584. 

339.  A  conveyed  to  B,  and  allowed  part  of 


!  the  purchase  money  to  remain  unpaid;   B 

afterwards  sold  part  of  the  land  to  O,  who 

I  had  no  notice  of  A's  lien  as  vendor,  and  gave 

j  a  mortgage  to  B  for  part  of  the  purchase 

i  money.    A  obtained  judgment  against  B  for 

the  unpaid  purchase  money,  and  levied  upon 

and  sold  B's  interest  in  the  land.    Held,  tliat 

the  purchaser  at  sheriff's  sale  did  not  acquire 

title  to  the  mortgage  debt  due  from  C  to  B. 

(Bryan  v.  Sharp,  4  Cal.  349.) 

340.  A  vendor  of  real  estate  made  a  convey- 
ance of  it  to  the  vendee,  leaving  a  balance  of 
the  purchase  money  unpaid.  The  vendee 
afterwards  mortgaged  the  same  property  to  a 
third  party,  who  knew  of  the  vendor's  claim 
for  unpaid  purchase  money.  The  vendor 
brought  an  action  at  law  against  the  vendee, 
obtained  judgment  for  the  balance  due,  is- 
sued execution,  and  sold  the  interest  of  the 
vendee  in  the  property.  The  mortgagee 
afterwards  foreclosed  his  mortgage,  and  waa 
about  to  sell  the  property.  The  purchaser, 
at  the  previous  sale,  obtained  an  injunction 
to  stay  the  sale,  which  was  afterwards  dis- 
solved by  the  court,  on  the  ground  that  be 
had  purchased  merely  the  vendee's  equity  of 
redemption,  as  the  sale  was  subject  to  the 
rights  of  the  mortgagee.  Held,  that  this  judg- 
ment of  the  court  below  was  correct,  and  that 
the  claim  of  the  purchaser  to  be  subrogated 
to  the  equitable  hen  of  the  vendor,  if  avail- 
able at  all,  must  be  asserted  in  a  separate 
equitable  action.  (Allen  v.  Phelps,  4  Cal. 
256.) 

Cited  73  Cal.  392. 

Lien  enforceable  against  purchaser  with 
notice,  when.    See  Covenants,  38. 

Vendor's  lien,  defense  of  bona  fide  pur- 
chaser, what  necessary  to.  See  Bona  Fide 
Purchasers,  7. 

Suit  to  foreclose  vendor's  lien,  venue  of. 
See  Venue,  31. 

Lien,  effect  of  removal  of  building  on.  See 
Buildings. 

Homestead,  whether  subject  to  vendor's 
lien.     See  Homesteads,  X,  5. 

e.  Lien  of  Purchaser  for  His  Deposit. 

341.  The  purchaser  has  a  lien  upon  the 
property  for  the  amount  of  the  deposit,  in 
case  of  failure  of  the  vendor  to  make  good  bis 

Eart  of  the  contract,  unless  the  vendee  is 
imself  first  in  default.    (Benson  v.  Shotwell, 
87  Cal.  49.) 

6.  Action*  for  Price. 
a.  Parties. 

342.  Where  a  vendor  of  land  contracts  with 
the  vendee  that  he  will  pay  off  a  mortgage 
previously  executed  by  him  upon  the  prop- 
erty the  mortgagee  is  not  a  necessary  party 
to  a  suit  for  the  purchase  money  brought  by 
the  vendor  before  the  mortgage  is  discharged. 
A  judgment,  in  such  case,  retaining  the  pur- 
chase money  under  the  control  of  the  court 
until  the  mortgi^e  \s  satisfied,  is  sufficiently 
favorable  to  the  defendant.  (Leese  v.  Sher- 
wood, 21  Cal.  151.) 

b.  Jurisdiction  Over;  Venne. 

343.  Fact  that  vendor  of  land  is  not  within 
jurisdiction  of  court  is  no  defense  to  an  ac- 
tion, in  his  name,  for  the  purchase  money. 
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although  the  vendee  has  not  yet  received  his 
deed,  and  \a  not  entitled  to  it,  by  the  terms 
of  the  sale,  until  all  the  purchase  money  is 
paid.  (Roarke  v.  McLaughlin,  38  Cal.  196.) 
Jurisdiction  of  superior  court  of  action  to 
reoover  back  purchase  price.    See  post,  862. 

344.  An  action  to  recover  the  purchase 
money  for  land  sold  is  not  a  local  action,  and 
may  be  brought  in  a  different  county  from 
that  in  which  the  land  is  situated.  (Samuel 
V.  Allen,  98  Cal.  406.) 

o.  Limitation  of;  Tender  of  Deed,  Necessity 
of  to  Right  to  Sue. 

Limitation  of  actions  between  vendor  and 
vendee.    See  Statute  of  Limitations,  VI,  3,  b. 

345.  An  action  upon  an  independent  cove- 
nant to  pay  the  purchase  mone^  for  land  is 
barred  in  Jour  years  from  the  expiration  of 
the  time  fixed  for  payment,  without  regard  to 
the  time  of  execution  or  tender  of  a  convey- 
ance. The  covenant  for  purchase  money  is 
independent  of  the  conveyance,  when  the  day 
of  payment  is  to  happen  or  may  happen  be- 
fore the  conveyance  is  to  be  executed,  or 
when  a  time  is  fixed  for  payment,  and  no 
time  is  fixed  for  the  conveyance.  (Donovan 
V.  Judson,  81  Cal.  334.) 

346.  If,  in  a  contract  for  the  sale  of  land, 
the  purchase  money  is  to  be  paid  by  install- 
ments, and  a  deed  is  not  to  be  given  until  the 
whole  price  is  to  be  paid,  the  promises  of  the 
vendee  are  independent,  and  the  vendor  may 
sue  upon  all  of  them,  except  the  last,  without 
averring  a  willingness  to  perform  on  his  part, 
or  tendering  a  deed.  (Rourke  ▼.  McLaugh- 
lin, 38  Cal.  196. ) 

347.  Where  the  purchase  money  is  payable 
in  installments,  and  the  conveyance  is  to  be 
executed  on  the  last  day  of  payment,  or  on 
the  payment  of  the  whole  price,  or  at  any 
previous  day,  the  covenants  to  pay  the  install- 
ments fall  due  before  the  time  for  the  ezecu- 
cution  of  the  conveyance  are  independent 
covenants,  and  suit  may  be  brought  thereon 
without  conveying  or  offering  to  convey.  (Hill 
V.  Grigsby,  35  Cal.  666.) 

348.  Where,  by  the  terms  of  the  contract 
for  the  sale  and  conveyance  of  land,  the  pur- 
chase price  is  made  payable  in  installments, 
and  a  conveyance  is  to  be  made  upon  pay- 
ment of  the  last  installment,  the  obligations 
as  to  prior  installments  will  be  regarded  as 
independent,  and  the  vendor  may  sue  for  a 
prior  installment  before  the  time  has  arrived 
for  payment  of  the  last  installment  without 
the  execution  or  tender  of  a  conveyance;  but 
if  a  recovery  of  a  prior  installment  is  not 
sought  until  the  time  for  the  payment  or  col- 
lection of  the  last  installment  has  accrued, 
the  right  of  action  for  the  several  install- 
ments is  merged  in  the  entire  obligation,  and 
the  whole  of  the  obligations  of  the  parties  to 
the  agreement  become  dependent  and  con- 
current, and  the  vender  cannot  recover  any 
part  of  the  purchase  money  unless  he  makes 
or  tenders  a  conveyance  "f  the  premises. 
(McCroskey  v.  Ladd,  96  Cal.  465.) 

Cited  7  Wash.  301,  698. 

349.  In  an  action  bv  a  vendor  after  all  the 
installments  have  fallen  due  he  can  only  re- 


cover on  delivery  or  tender  of  delivery  of  a 
deed.    (Hill  v.  Grigsby,  35  Cal.  666.) 

860.  The  covenants  to  pay  the  Installments 
falling  due  on  or  after  the  day  appointed  for 
the  conveyance  are  dependent  covenants; 
and  the  vendor,  in  his  suit  to  recover  the 
same,  whether  he  sues  for  those  alone,  or 
joins  installments  that  became  due  before  the 
time,  must  show  a  conveyance  or  offer  to 
convey.    (HUl  v.  Grigsby,  35  Cal.  656.) 

851.  Where,  by  an  agreement  for  the  sale 
or  purchase  of  land,  the  price  is  payable  in 
installments,  for  which  the  purchaser  exe- 
cutes his  notes  payable  at  certain  times,  and 
the  vendor  agrees  to  convey  on  payment  of  the 
last  installment,  and  suit  is  brought  on  the 
notes  after  all  the  installments  have  become 
due,  the  tender  of  a  conveyance  by  the  vendor 
is  a  condition  precedent  to  the  right  to  sue, 
and  the  purchaser  may  insist  on  the  want  of 
such  tender  against  an  indorsee,  after  ma- 
turity. (Folsom  V.  Bartlett,  2  Cal.  163.) 
Cited  86  Cal.  662 ;  38  Cal.  200. 

352.  Where  the  seller  contracts  that,  upon 
the  payment  of  the  purchase  money  he  will 
execute  and  deliver  to  the  buyer  a  deed  for 
the  land  sold  he  cannot  maintain  an  action 
for  the  purcliase  money  without  first  tender- 
ing a  deed  and  demanding  payment.  (Kelly 
V.  Mack,  45  Cal.  303.) 

353.  A  party  who  agrees  to  convey  land 
upon  payment  of  the  purchase  money,  cannot 
recover  the  purchase  money  due  upon  the 
contract  nntil  he  tenders  a  deed,  if  all  the 
installments  became  due  before  the  action 
was  brought.  (Bohall  v.  Diller,  41  Cal.  532.) 
Cited  45  Cal.  304;  84  Cal.  819;  90  Cal.  492, 

493;  7  Wash.  301. 

Payment  of  price  and  delivery  of  deed  are 
mutual  and  dependent  covenants.  See  ante, 
X,6. 

354.  In  such  a  case  the  complaint  must  al- 
lege a  tender  of  a  conveyance.  (Bohall  v. 
Diller,  41  Cal.  632.) 

355.  In  an  action  by  a  vendor  of  land  upon 
promissory  notes  given  for  the  last  two  in- 
stallments of  purchase  money,  where  the 
complaint  does  not  allude  to  the  contract  nor 
allege  a  tender  of  a  deed  before  bringing  the 
suit,  an  answer  setting  forth  the  contract  and 
averring  that  the  execution  of  the  contract 
aud  the  making  of  the  notes  were  part  of  the 
same  transaction,  and  that  the  contract  was 
the  only  consideration  of  the  notes,  from 
which  it  appeared  that  the  covenants  of 
the  vendor  and  purchaser  were  mutual  and 
dependent,  and  that  neither  could  put  the 
other  in  default  without  tendering  a  perform- 
ance on  his  part,  discloses  a  defense  to  the 
action,  and  shows  that  the  complaint  is  de- 
fective in  not  alleging  the  tender  of  a  deed  by 
the  plaintiff  before  suit.  (Naftzger  v.  Gregg, 
99  Oal.  83.) 

866.  An  averment  in  the  answer  that  the 
plaintiff  has  not  executed  a  deed  as  provided 
in  the  contract,  and  the  finding  of  the  court 
that  that  averment  is  true,  is  immaterial,  as 
defendant  on  bis  part  could  not  insist  upon 
such  execution,  or  put  plaintiff  in  default 
without  a  tender  of  purchase  money  by  him, 
though  the  complaint  should   allege  the  ten- 
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der  of  Bach  deed  in  order  to  put  the  defend- 
ant in  default  for  nonpayment  of  the  pur> 
chase  money.    (Naftzger  v.  Gregg,  99  Cal.  83.) 

357.  In  an  action  by  a  vendor  for  the  recov- 
ery of  money  due  upon  a  contract  for  the  sale 
of  land,  where  issue  was  joined  as  to  au  ofier 
of  the  plaintiff  to  perform,  and  refusal  to  per- 
form upon  the  part  of  the  defendant,  proof 
that  the  plaintiff  had  prepared  a  deewd  and 
was  ready  to.deliver  it,  and  that  he  had  been 
told  that  the  defendant,  who  was  a  resident 
of  another  state  bad  no  residence  iu  this 
state,  is  not  sufficient  to  sustain  a  finding 
for  the  plaintiff,  where  it  is  not  shown 
that  the  defendant  was  actoallv  out  of  the 
state  at  the  time  of  the  alleged  offer,  or  that  he 
did  not  have  a  place  of  business  within  this 
state,  or  that  plaintiff  had  used  any  diligence 
in  finding  the  defendant  within  the  state,  or  to 
ascertain  whether  he  liad  a  place  of  business 
therein.    (Samuel  v.  Allen,  98  Call.  406.) 

358.  Where  a  note  is  given  in  lieu  of  an  inde- 
pendent installment  ofpurcliase  money,  the 
vendor,  by  deferring  action  thereon  until  after 
the  time  when  the  entire  purchase  money 
has  matured,  waives  the  right  to  treat  the 
note  as  an  independent  obligation,  and  cannot 
recover  in  the  action,  if  it  is  neither  alleged 
nor  found  that  he  made  any  tender  of  a  con- 
veyance before  suit.  (McOroekey  v.  Ladd,  96 
Cal.  455.) 

Cited  7  Wash.  301. 598. 

d.  Evidence;  Failure  of  Consideration  as  a 
Defense. 

Books  of  vendor,  whether  admissible  in 
favor  of  vendee.    See  Evidence,  170. 

Account  books,  admissibility  to  prove  non- 
payment of  price.    See  Evidence,  164. 

Certified  copy  of  recorded  contract  between 
u  evidence.    See  Evidence,  100. 

359.  Partial  failure  of  consideration  cannot 
be  pleaded  in  bar  of  an  action  upon  a  note 
given  for  the  purchase  money  of  land.  (Reese 
v.  Gordon,  19  Cal.  147.) 

Cited  5  Or.  311. 

360.  If  there  be  fraud  in  the  sale  of  the 
land,  or  a  warrantv  of  title,  or  if  the  con- 
sideration be  divisible  or  caoable  of  appor- 
tionment, a  partial  failure  o!  consideration 
may  sometimes  be  given  in  evidence  in  re- 
duction of  damages;  but  even  then  the  mat- 
ters relied  on  by  defendant  must  constitute 
such  an  affirmative  right  of  action  as  would 
maintain  a  separate  suit.  (Reese  v.  Gordon, 
19  Cal.  147.) 

861.  The  fact  that  "  water  certificates"  of  a 
water  company,  forming  part  of  the  property 
sold,  are  invalid,  does  not  constitute  a  partial 
failure  of  the  consideration  of  a  note  and 
mortgage  given  for  the  purchase  money,  if  the 
water  company  has  not  failed  or  refused  to 
furnish  the  water  in  conformity  with  the  cer- 
tificates, and  is  ready  and  willing  to  perform 
its  obligation.  (Williams  v.  Mitchell,  87  Cal. 
532.) 

Vendee  remaining  in  possession  is  liable 
although  title  defective.    See  ante,  IX,  2,  c. 

Failure  of  title  as  defense  in  action  for  pur- 
chase price.    See  ante,  VIII,  9. 

Defense  on  the  ground  of  fraud.  See  ante, 
III. 


8.  Aethn  by  Purehaatr  to  Ktcorer  Back  Monti 
Paid. 

362.  An  action  by  a  vendee  to  a  contract  for 
the  sale  of  land  to  recover  a  part  payment 
made  on  the  purchase  price,  b^use  of  a  de- 
fect in  the  title  of  the  vendor,  involves  the 
title  of  real  property,  within  the  meaning  of 
article  IV,  section  5,  of  the  constitution,  so  as 
to  vest  original  jurisdiction  in  the  superior 
court,  although  lihe  amount  in  controversy  is 
less  than  three  hundred  dollars.  (Copertini 
T.  Oppermann,  76  Cal.  181.) 

363.  An  attempt  to  recover  part  of  the  pur- 
chase money  paid  under  the  contract  of  sale 
is  an  attempt  to  undermine  an  executed  con- 
tract, and  the  purchaser  cannot  invoke,  in 
favor  of  such  action,  principles  which  apply 
to  actions  for  the  enforcement  of  executory 
contracts.    (Scott  v.  Glenn,  87  Cal.  221.) 

364.  No  eviction  is  necessary  to  enable  a 
vendee  to  recover  back  the  purchase  money 
of  real  estate,  where  the  sale  was  void  under 
the  statute  of  frauds.  (Reynolds  v.  Harris,  9 
Cal.  338.) 

365.  A  vendee  cannot  maintain  an  action 
to  recover  his  purchase  money  from  a  vendor, 
who  has  failed  to  perform  his  contract,  ontil 
he  has  been  evicted,  or  has  surrendered  or 
offered  to  surrender  the  possession.  (Uaynes 
T.  White,  55  Cal.  38.) 

Cited  70  Cal.  45 ;  83  Cal.  56. 

Vendee  in  possession  cannot  reclaim  pur- 
chase money.    See  ante,  IX,  2,  c. 

866.  The  purchaser  can  maintain  no  action 
upon  a  contract  of  sale  which  he  is  not  enti- 
tled to  rescind,  without  full  performance  on 
his  part  prior  to  the  default  of  the  vendor; 
and  not  having  alleged  or  proved  such  per- 
formance, he  cannot  maintain  an  action  to 
recover  purchase  money  paid  in  part  peit- 
formance  of  his  contract,  while  it  is  sUll  in 
existence  and  uncompleted.  (Easton  v.  Mont- 
gomery, 90  Cal.  307.) 

367.  If  a  party  pay  a  sum  as  part  of  the  pur- 
chase money  for  land,  under  an  agreement 
that  the  sum  paid  shall  be  retained  by  the 
vendor  in  case  ne  shall  convey  a  good  title  to 
the  vendee,  the  latter,  in  order  to  maintain 
an  action  to  recover  the  amount  paid,  mast 
aver  in  his  complaint  a  tender  of  the  unpaid 
portion  of  the  purchase  money,  or  give  some 
sufficient  excuse  for  the  omission  to  tender  it. 
(Englander  v.  Rogers,  41  Cal.  420.) 

Cited  90  Cal.  492,  493;  92  Cal.  41 ;  95  Cal.  3S7, 
575;  97  Cal.  150;  99  Cal.  186;  18  Col.  418. 

368.  In  such  a  case  an  averment  that  the 
plaintiff  has  been  ready  and  willing,  and  has 
offered  to  accept  a  conveyance  according  to 
the  agreement,  and  to  pay  the  balance  of  the 
purchase  money,  is  not  an  averment  that  he 
tendered  the  purchase  money.  (Englander 
V.  Rogers.  41  Cal.  420.) 

Cited  72  Cal.  220;  84  Cal.  319. 

369.  A  complaint  by  a  purchaser  to  recover 
money  paid  upon  a  contract  for  the  purchase 
of  land,  which  alleges  that  by  the  terms  of 
the  contract  the  sum  sued  for  was  to  be  paid 
down,  and  the  remainder  of  the  purchase 
money  was  to  be  paid  in  installments,  and 
that  upon  the  payment  of  the  last  installment 
the  vendor  was  to  execute  a  deed  of  the  land; 
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that  time  was  made  the  essence  of  the  contract 
by  express  terms;  and  that  at  the  matarity 
of  the  contract  the  vendors  failed  and  refused 
to  ezecnte  a  deed;  but  which  does  not  allege 
a  I>ayment  of  any  deferred  inatallments,  or  a 
tender  of  performance,  or  an  excuse  for  a  fail- 
ure to  make  the  tender,  or  any  rescission  of 
the  contract,  does  not  state  a  cause  of  action. 
(Tovnsend  v.  Tufts,  95  Cal.  267.) 
Cited  98  Gal.  171. 

370.  The  mere  neglect  of  both  parties  to 
such  contract  to  perform  the  contract  on 
the  day  fixed  for  itia  performance  could  not, 
■without  any  thing  more,  operate  as  a  re- 
scission thereof;  and  when  the  complaint 
shows  a  first  breach  of  the  contract  on  the 
part  of  the  purchaser,  by  failure  to  pay  the 
first  deferred  payment  a  full  year  before 
the  vendors  were  required  to  convey,  a  fall 
tender  on  his  part  of  the  remainder  of  the 
purchase  money  due,  and  a  demand  for  a 
deed,  is  essential  to  a  recovery  of  the  pur- 
chase money  paid,  and  it  is  not  enough  to 
allege  a  refusal  of  the  vendors  to  make  and 
tender  a  deed  at  the  date  fixed  for  conveyance. 
(Townsend  v.  Tufts,  96  Cal.  257.) 

371.  It  is  incumbent  npon  the  purchaser  to 
offer  to  perform  on  his  part,  or  to  show  that 
at  the  time  performance  was  due  on  the  part 
of  the  vendors  they  could  not  furnish  a  good 
title  to  the  land.  (Joyce  v.  Shafer,  97  Oai. 
335.) 

Cited  98  Cal.  171 ;  99  Oal.  261. 

372.  A  complaint,  in  an  action  to  recover 
purchase  money  paid  under  a  contract  for  the 
purchase  of  land,  need  not  allege  a  tender  of 
the  residue  of  the  purchase  money,  and  a  de- 
mand for  a  deed,  if  it  shows  a  sufficient  excuse 
for  the  omission,  and  where  such  complaint 
alleges  that  by  the  terms  of  the  contract  the 
deed  to  the  land  was  placed  in  escrow,  to  be 
held  until  the  final  payments  should  be  made, 
and  that  the  vendor  withdrew  the  deed  from 
the  holder  thereof,  and  denied  the  right  of 
the  plaintiff  to  purchase  under  the  contract, 
with  intent  to  rescind  the  contract,  it  suffi- 
ciently shows  that  a  tender  of  the  balance  of 
the  purchase  money  and  a  demand  for  the 
deed  would  have  been  of  no  avail,  and  entitles 
the  plaintiff  to  the  relief  sought,  as  against  a 
general  demurrer.  (Merrill  v.  Merrill,  95  Cal. 
334.) 

378.  No  demand  before  suit  is  necessary  to 
be  made  or  alleged  in  the  complaint  in  an 
action  to  recover  purchase  money  paid  under 
a  contract  of  sale  which  the  defendants  have 
elected  to  rescind.  (Drew  v.  Pedlar,  87  Clal. 
448.) 

Cited  95  Cal.  269, 260,  338, 676,  et  seq ;  96  Cal. 
105;  97  Oal.  837;  99  Oal.  261,  683. 

874.  When  a  deed  of  property  given  by  a 
vendor  describes  town  lots  in  a  different  block 
from  those  purchased  by  the  vendee,  and, 
upon  discovery  of  that  fact,  the  vendee  de- 
cUnes  to  go  on  with  the  trade,  and  does  not 
take  the  deed,  the  fact  that  it  liad  been  actu- 
ally placed  in  his  hands  does  not  constitute 
delivery  of  a  deed  for  the  property  purchased, 
and  the  deed  vested  no  title  in  the  purchaser. 
He  is  not  therefore  bound  to  tender  a  recon- 
veyance of  the  lots  described  in  the  deed  be- 
fore suing  to  recover  the  purchase  money  paid 
Oil.  Diamn,  Vou  ni.— ue 


for  the  property  purchased  to  which  no  title 
was  received  from  the  vendor.  (Fenton  v. 
Alsip,  79  Cal.  402.) 

375.  Where  a  contract  for  the  sale  of  land 
provided  for  a  forfeiture  of  all  right  to  a  con- 
veyance, and  that  the  purchase  money  paid 
should  be  as  liquidated  damages,  in  case  of 
nonfulfillment  of  the  terms  of  future  pay- 
ment  by  the  purchaser,  and  it  appears  that 
full  payment  of  the  residue  of  the  purchase 
money  was  tendered  and  a  deed  demanded 
ten  montbs  after  maturity,  and  that  the  ven- 
dors refused  to  accept  the  tender,  or  to  return 
the  purchase  money  paid,  and  elected  to  re- 
scind the  agreement,  the  purchaser  may  main- 
tain an  action  to  recover  from  the  vendors  the 
installment  of  purchase  money  paid.  (Drew 
V.  Pedlar,  87  Cal.  448.) 
Cited  90  Cal.  179. 

876.  Where  the  vendor,  on  tender  of  the 
balance  of  the  purchase  price,  refuses  or  n^- 
lects  to  convey,  his  default  authorizes  the 
vendee  to  treat  the  contract  as  at  an  end,  and 
to  recover  the  money  which  has  been  paid ; 
and  it  is  not  necessary,  in  an  action  to  recover 
the  purchase  money,  to  allege  or  show  that 
plaintiff  gave  defenaants  notice  of  rescission, 
or  that  he  demanded  a  return  of  the  amount 
already  paid.  (Chatfleld  t.  Williams,  86  Oal. 
618.) 

377.  When  contract  is  abandoned  or  re- 
scinded by  parties  the  vendee,  thotigh  in  de- 
fault, may  recover  back  installments  of  the 
pnichase  money  paid,  less  the  actual  damage 
to  the  vendor  occasioned  by  his  breach  of 
the  contract.  (Phelps  v.  Brown,  95  Oal.  572.) 
Cited  96  Cal.  105;  97  Cal.  337;  99  OaL  261, 

683;  100  Cal.  78. 

378.  W.  entered  into  a  contract  in  writing 
with  S.,  ageing  to  convey  to  him  a  lot  of 
land,  and  in  the  contract  warranted  the  title 
to  be  "indisputable  and  satisfactory,  or  no 
sale."  8..  at  the  same  time,  let  W.  have  a 
sum  of  money  on  account  of  the  purchase. 
Held,  that,  if  the  title  was  good  and  valid,  W. 
could  not  recover  back  the  money  from  8. 
(Winter  v.  Stock,  29  Oal.  407.) 

Cited  94  Cal.  290. 

Recovery  back  of  purchase  price  where  title 
defective.    See  ante,  VIII,  9. 

379.  A  purchaser  under  an  executory  con- 
tract for  the  sale  and  purchase  of  land  is  not 
entitled,  after  bis  default  in  the  payment  of 
installments  of  the  purchase  price  due.  to  re- 
cover back  the  money  paid  thereon,  merely 
because  his  vendors  have  conveyed  the  land 
to  a  third  party.    (Joycev.  Shafer,  97  Cal.335.) 

380.  A  conveyance  to  third  parties  by  a 
vendor  of  land  contracted  to  be  sold  to  a  pur- 
chaser does  not  of  itself  constitute  a  recission 
or  almndonment  of  the  contract  by  the  ven- 
dor, or  a  breach  of  his  contract ;  and  a  com- 
plaint in  an  action  to  recover  l>ack  purchase 
money  paid,  alleging  a  resciss'on  uf  the  con- 
tract merely  by  reason  of  sales  by  the  vendor 
to  third  parties,  who  took  possession  as  own- 
ers thereof,  and  made  large  and  lasting  im- 
provements therein  does  not  state  a  cause  of 
action;  but  the  defect  in  the  complaint  is 
supplied  where  the  answer  avers  that  the  de- 
feudant  treated  the  contract  as  rescinded  and 
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sold  the  land  to  oti  er  parties.    (Sbivfily  v. 
Semi  Tropic  Land  and  Water  Co.,  99  Cal.  259.; 

381.  A  common  law  count  for  money  had 
and  received  is  proper  in  an  actioa  to  recover 
a  deposit  of  money  wron-ifiiUy  obtained  from 
the  plaintiS  by  the  defendants,  and  which  they 
wro.igfuUy  refused  to  pay  the  plaintiff  upon 
demand.  (Dashaway  Assn.  v.  Rogers,  79  Oal. 
211.) 

382.  The  contract  having  come  to  an  end  by 
the  mutual  failure  of  both  parties  to  per* 
form ,  the  money  so  paid  "  as  a  forfeit '  *  remains 
in  the  hands  of  the  vendor  as  money  had  and 
received  to  the  use  of  the  purchaser,  8ut)ject 
to  be  recovered  by  him,  less  the  amount  of 
damages  which  the  vendor  may  recoup  lor 
the  failure  of  the  purchaser  to  complete  the 

Surcliase.    iCleary  v.  Folger,  84  Cal.  31tt.) 
ited  95  Cal.  575,  676;  9«  Cal.  105;  97  Cal. 
837;  99  Cal.  201,  683. 

383.  An  action  to  recover  back  purchase 
money  paid  under  an  executory  contract  for 
the  sale  of  land  is  based  upon  the  theory  that 
the  contract  has  ceased  to  exist,  and  that  the 
money  paid  may  be  recovered  for  the  use  of 
the  person  who  paid  it,  and  does  not  arise 
under  the  contract  of  sale ;  and  it  seems  that 
an  assignment  by  the  purchaser  of  the  con" 
tract  of  sale  does  not  carry  with  it  the  right 
to  maintain  an  action  to  recover  back  money 
paid  thereon  by  the  assignor  on  the  ground 
of  an  abandonment  or  rescission  of  the  con- 
tract.   (Joyce  V.  Shafer,  97  Cal.  335.) 

Cited  99  Cal.  261. 

384.  When  a  vendor  assumes  to  convey  land 
of  which  he  represents  himself  the  owner, 
but  of  which  he  has  no  title,  and  receives  a 
deposit  of  the  purchase  money  for  the  joint 
benefit  of  himself  and  another  person  for  whom 
he  acted  as  agent,  and  who  received  a  share  of 
the  deposit,  both  are  jointly  liable  as  princi- 
pals in  an  action  to  recover  back  the  deposit, 
anil  it  is  immaterial  that  plaintiff  did  not 
know  of  the  connection  of  the  other  person 
with  the  transaction  at  the  time  the  contract 
was  made.  A  complaint  against  such  persons 
jointly  to  recover  the  money  is  not  demur- 
rable for  misjoinder  of  causes  of  action  or  of 
parties  defendant.  (Dashaway  Assn.  v.  Rog- 
ers, 79  Cal.  211.) 

385.  In  an  action  to  recover  money  paid 
under  a  contract  of  defendants  to  cause  certain 
land  to  be  conveyed  to  the  plaiatiff,  where  the 
complaint  allied  that  the  plaintiff,  at  the 
time  named  in  the  contract,  tendered  to 
defendants  the  purchase  money  due,  with 
interest,  and  demanded  that  defendants  cause 
the  lands  to  be  conveyed  to  him,  but  that 
they  refused  to  convey  the  same  or  return  to 
plaintiff  the  money  paid  by  him,  and  the 
answer  failed  properly  to  deny  the  allegation 
of  tender,  whereupon  plaintiS  moved  for 
judgment  upon  the  pleadings,  defendants 
should  be  permitted  to  amend  their  answer 
by  denying  that  any  tender  was  made,  and  it 
is  error  to  refuse  to  allow  such  amendment, 
where  it  appeared  that  the  case  was  ready  for 
trial  nearly  five  months  after  the  answer  was 
filed,  that  no  demurrer  or  motion  to  strike 
out  was  filed,  and  no  notice  that  judgment  on 
the  pleadings  would  be  asked  was  given  until 
the  parties  announced  themselves  ready  for 


trial,  and  there  was  an  attempt  to  deny  the 
allegation  as  to  tender,  and  there  is  nothing 
in  the  record  to  show  tiiat  the  appUcation  to 
amend  the  answer  was  not  made  in  good 
faith.    (Chatfield  t.  Williams.  85  Cal.  518.) 

386.  If  the  vendors  donotdeny  the  allegattoo 
of  the  complaint  that  they  elected  to  rescind 
the  contract  upon  the  breach  thereof  by  the 
plaintiff,  and  do  not  seek  to  recoup  any  actual 
damages  for  the  breach  from  the  amount  ot 
the  purchase  money  received,  or  deny  any 
material  averments  of  the  complaint,  the 
plaintiff  is  entitled  to  judgment  on  the  plead- 
ings for  the  recovery  of  the  sum  paid  to  the 
vendors.    (Drew  v.  Pedlar,  87  Cal.  443.) 

887.  In  an  action  by  the  vendee  to  recover 
back  a  deposit  made  under  a  contract  for  the 
purchase  and  sale  of  land,  by  the  teraoa  of 
which  the  vendor  was  to  convey  the  land  as 
soon  as  he  received  a  deed,  and,  in  case  of  a 
defective  tille,  to  return  the  deposit  made, 
where  the  complaint  alleged  a  demand  by  the 
plaintiff  for  a  conveyance,  and  a  refusal  by 
the  defendant  to  convey,  on  the  ground  of  an 
alleged  defective  title,,  an  answer  denying 
such  allegations,  and  alleging  that  the  defend- 
ant expects  to  be  and  will  be  able  soon  to 
obtain  the  legal  title,  raises  material  ibsaee, 
which  the  defendant  is  entitled  to  have  tried. 
and  a  judgment  on  the  pleadings  in  favor  of 
the  plaintiff  is  erroneous.  (Widmer  v.  Mar- 
tin, 87  Cal.  88.) 

388.  In  an  action  to  recover  back  the  monev 
under  a  contract  for  the  sale  of  land  wbicli 
has  come  to  an  end  by  the  mutual  failure  of 
both  parties  to  perform,  a  judgment  rendered 
upon  a  cross-complaint  for  a  specific  perform- 
ance of  the  contract,  against  the  defendant's 
right  to  compel  such  performance,  by  reason 
of  the  mutual  failure  of  the  parties  to  perform 
dependent  covenants,  is  not  competent  evi- 
dence in  favor  of  the  plaintiff,  as  it  does  not 
tend  to  determine  the  question  as  to  what 
was  to  become  of  the  money  designated  in  the 
contract  "  as  a  forfeit."  ((;ieary  v.  Folger,  84 
Cal.  816.) 

389.  In  order  for  a  vendor  to  recoup  dam- 
ages for  vendee's  failure  to  perform,  they  must 
be  specially  pleaded  in  the  action  to  recover 
the  money  received.  (Cleary  v.  Folger,  84 
Cal.  316.) 

Cited  87  Cal.  450. 

Recovery  back  of  deposit.  See  ante,  274,  273. 

Recovery  of  deposit  where  offer  withdrawn 
before  acceptance.    See  ante,  I,  2. 

Vendee  cannot  recover  amount  paid  because 
contract  signed  by  vendor  only.  See  ante, 
1,1. 

Lien  of  purchaser  for  deposit.  See  ante, 
XI,  4,  e. 

Action  for  deposit,  jurisdiction  over.  See 
Justices  of  the  Peace,  IV,  5,  e. 

Real  estate  agent,  liability  of  for  deposit. 
See  Agency,  VI,  1. 

Installments,  recovery  back  of  on  rescission. 
See  Rescission  of  Ckintracts,  139,  et  seq. 

X£l.  Sabsoqnent  Pnretaasen  ft-em  Tei- 
dor;  Bights  of  Assignees  of  Teadee. 

390.  Until  payments  are  made  title  is  is 
grantor,  and  would  pass  to  a  subeeqoent  poi^ 
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chaser  after  the  time  fixed  for  the  payments. 
(Brannan  y.  Mesick,  10  Cal.  96.) 

391.  When  a  deed  contains  a  clause  that 
the  g[rantee  shall  reconvey  a  portion  of  the 
premises  to  the  grantor  within  one  year,  to  be 
selected  by  the  grantor,  and  the  grantor  then 
conveys  to  a  third  party  his  interest  in  the 
land,  the  right  of  the  grantor  to  make  the 
selection  and  to  receive  the  deed  is  gone,  and 

F»t<8e8  to  the  purchaser  from  him.  (Hearst  v. 
ujol,  44  Cal.  230.) 

392.  A  subsequent  purchaser  from  the  ven- 
dor, with  notice  of  the  agreement  on  the  part 
of  his  grantor  to  convey  the  title,  holds  the 
same  in  trust  I'or  the  vendee,  and  is  bound  to 
convey  it  to  him  upon  payment  of  the  balance 
of  the  purchase  money  due  by  the  agreement. 
(Day  v.  Cohn,  65  Cal.  608.) 

393.  Notice  to  a  second  vendee  of  land  be- 
fore his  payment  for  the  land,  thnt  his  ven- 
dor had  not  fully  paid  the  original  vendor,  is 
equivalent  to  a  notice  before  purchase,  and 
he  is  affected  pro  tanto  as  to  the  amount  re- 
maining unpaid  by  his  vendor,  and  if  he  pays 
such  amount  he  can  enforce  repayment  from 
his  vendor  by  deducting  it  from  tlie  purchase 
price  or  valuation  of  the  land  sold  to  iiim. 
(Combination  Land  Co.  ▼.  Morgan,  96  Cal. 
648.) 

394.  One  taking  land  with  actual  notice 
that  the  grantor  had  executed  a  contract  of 
exchange,  takes  it  charged  with  all  the  rights, 
liabilities,  and  duties  which  at  that  time 
rested  upon  his  grantor.  (Gilbert  T.  Sleeper, 
71  Cal.  2«0,  294.) 

395.  "Where  one_  contracting  for  the  pni^ 
chase  of  land  received  the  possession  with  n 
bond  for  a  deed  upon  payment  of  the  pur- 
chase money,  and  containing  a  stipulation 
that  the  purchaser  was  in  possession  and 
entitled  to  the  rents  and  profits,  held,  in 
an  action  of  ejectment  against  the  vendee 
remaining  in  possession  by  a  subsequent  pur- 
chaser from  the  vendor  with  notice,  that  the 
defendant  should  prevail  without  reference 
to  the  payment  or  nonpayment  of  the  pur- 
chase money.  (Willis  v.  Wozencraft,  22  Cal. 
607.) 

Cited  32  Cal.  69;  69  Cal.  589;  64  Cal.  18;  66 
Cal.  609;  79  Cal.  438. 

396.  The  Central  Pacific  Railroad  Cktmpnny 
issued  and  distributed  a  circular,  inviting  peo- 
ple to  settle  and  make  improvements  upon  its 
lands,  and  promising  thoae  that  should  do  so 
that  they  snould  be  preferred  as  purchasers 
when  the  lands  should  be  offered  for  sale. 
The  defendant  settled  upon  the  land  in  con- 
troversy, and  filed  his  application  to  purchase 
the  same  in  the  office  of  the  company,  as 

•  directed  by  the  circular,  and  made  valuable 
improvements  thereon.  The  company,  with- 
out notifying  the  defendant  that  the  price  of 
the  lands  hiM  been  fixed,  and  without  giving 
him  the  option  to  purchase,  sold  the  land  to 
the  plaintiff,  who  took  with  notice  of  the 
defendant's  equities.  Held,  in  an  action  of 
ejectment,  wherein  the  defendant  filed  a  cross- 
complaint,  setting  up  tlie  above  facts,  and 
praying  that  the  plaintiff  be  .compelled  to 
convey  to  him,  that  the  offer  of  the  company, 
and  the  acceptance  by  the  defendant,  created 
a  valid  contract,  and  that  the  plaintiff  took 


the  legal  title  impressed  with  a  trust  in  favor 
of  the  defendant,  and  should  be  compelled  to 
convey  the  same  to  him.  (Boyd  t.  Brinckin, 
55  Cal.  427.) 

Cited  70  Cal.  485;  8  Mont.  207;  distinguished 
67  Cal.  620;  74  Cal.  660. 

397.  The  action  was  brought  by  the  plain- 
tiffs, suing  as  husband  and  wife,  to  compel 
the  defendant  Davis  to  assign  a  contract  for 
the  purchase  of  certain  land  owned  by  the 
Central  Pacific  Railroad  Company,  and  to 
require  the  company  to  convey  the  land  to 
them.  The  plainti^  claimed  to  have  a  prior 
right  to  purchase  the  land  under  an  alleged 
contract  entered  into  by  the  company  with 
the  wife,  which  contract  was  foundetl  upon 
an  alleged  acceptance  of  and  compliance  with 
the  conditions  of  a  circular  issued  by  the  com- 
pany. The  court  found  that  the  company  had 
issued  a  circular  in  which  it  invited  persons 
to  settle  upon  and  improve  its  lands,  and 
promised  that  those  so  doing,  and  who  should 
tile  applications  ther^or,  should  be  preferred 
purchasers.  The  court  further  found  that  no 
application  to  purchase  had  been  filed  by  the 
wife,  and  that  she  never  settled  upon  or  im- 
proved the  land,  as  required  by  the  circular. 
Held,  that  the  findings  were  sustained  by  the 
evidence.  (Taylor  v.  Central  Pac.  R.  R.  Co., 
67  Cal.  616.) 

Distinguished  74  Cal.  564. 

398.  On  the  trial  of  the  action,  the  plaintiffs 
offered  to  prove  certain  declarations  made  by 
the  officers  of  the  company  in  reference  to  a 
sale  of  the  land.  It  did  not  appear  from  the 
offer  whether  the  declarations  were  made  be- 
fore or  after  the  execution  of  the  contract  for 
the  purchase  by  the  defendant  Davis,  nor  was 
he  shown  to  have  been  present  at  or  to  have 
had  anv  knowledge  of  the  declarations.  Held, 
that  the  evidence  was  properly  rejected. 
(Taylor  v.  Central  Pac.  R.  R.  (fo.,  67  Cal.  616.) 

399.  The  defendant  Davis  testified  that  at 
the  time  of  his  contract  to  purchase  lie  had 
no  knowledge  that  any  portion  of  the  land 
had  been  inclosed  by  the  plaintiffs,  or  that 
they  had  made  any  application  for  the  pur- 
chase thereof.  Held,  that  the  evidence  was 
admissible  as  tending  to  show  that  the  de- 
fendant had  no  notice  of  the  alleged  equities 
of  the  plaintiffs.  (Taylor  v.  Central  Pac 
R.  R.  Co.,  67  Cal.  616.) 

400.  The  company  having  failed  to  answer, 
its  default  was  entered,  and  findings  and  a 
judgment  were  subsequently  rendered  in  favor 
of  the  defendant  Davis.  Held,  that  the  com- 
pany was  a  trustee,  holding  the  legal  title  to 
the  land  for  him,  and  that  if  the  plaintiffs 
were  not  entitled  to  relief  as  against  him,  they 
could  not  enforce  a  deed  from  his  trustee. 
(Taylor  v.  Central  Pac  R.  R.  Co.,  67  Cal.  616.) 

Conveyance  to  third  person  before  time  to 
convey  to  purchaser,  effect  of.  See  ante, 
VIII,  4. 

401.  There  is  no  privity  between  the  vendor 
and  the  assignee  of  the  vendee,  unless  it  be  by 
express  stipulation.  (Truebody  v.  Jacobson, 
2  Cal.  269.) 

402.  The  vendor  or  bis  assignee  is  not 
bound  to  know  every  assignee  of  the  vendee, 
however  many.  (Trueboidy  y.  Jacobson,  2 
Cal.  269.) 
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40S.  An  assignee  where  there  is  a  lien  can- 
not hold  possession  of  the  land. against  the 
vendor;  he  must  pay  or  lose  the  possession; 
he  cannot  hold  the' land  and  money  both. 
(Truebody  v.  Jacobson,  2  Oal.  269.) 
Cited  8  Cal.  403 ;  56  Cal.  41. 

Conveyance  by  vendee  of  land  does  not 
carry  action  for  deceit.    See  ante,  40. 

Subcontractor  from  vendee,  rights  where 
vendor  procures  release  from  vendee.  See 
Vendor  and  Vendee,  XI,  S. 

Purchaser  from  vendee,  enforcement  of  hen 
against.    See  ante,  XI,  4,  d.  ... 

Assignee  of  contract  of  purchase,  right  of 
to  recover  back  money  paid  by  assignor.  See 
ante,  XI.  6. 

Provision  against  assignment,  what  does 
not  violate.     See  Rescission  of   Contracts, 

Deed  by  vendee  of  executory  interest,  bee 
Deeds  258 

Title  obtained  by  subsequent  assignee  will 
not  support  ejectment,  .when.  See  Ejectment, 

60.  .        .        .  u 

Creditors  of  vendee,  subrogation  of  to  rights 

of.    See  Subrogation,  6. 
Lien,  assignment,  efiect  on.    See  ante,  XI, 

4,  b. 

XIII.  Death  of  Vendor  Before  CompletlOB 
of  Contract. 

404.  If  the  owner  of  land  contracts  to  sell 
the  same  to  another  upon  the  payment  of  a 
fixed  sum  in  installments,  and  the  owner  dies 
before  the  last  installment  falls  due,  and  the 
purchaser  petitions  the  probate  court  for  an 
order  requiring  his  executor  to  make  a  con- 
veyance of  the  land,  and  the  court  decrees 
such  conveyance  on  the  payment  of  the  last 
installment  and  the  expenses  of  procuring 
the  decree  and  making  the  deed,  the  pur- 
chaser must  pay  such  expenses  before  he  can 
claim  a  deed.    (Smith  v.  George,  52  Cal.  341.) 

Death  of  vendee,  and  presentation  of  claim. 
See  ante,  170. 

TENIBE. 

Special.    See  Jury  and  Jurors,  IV,  2. 
Special,  of   grand  jurors.      See  Jury  and 
Jurors,  XVn,  1. 

TENTUEA  COUNTY. 

Under  the  act  of  March  16,  1889  (Stats. 
1889,  p.  232),  amendatory  to  section  162  of  the 
act  of  March  14, 1883,  providing  for  the  dm- 
sion  of  counties  in  classes,  the  county  of  Ven- 
tura, having  a  population  of  five  thousand 
and  seventy-three,  is  a  county  of  the  forty-first 
class,  and  the  county  assessor  o£  that  county  is 
entitled  only  to  the  salary  provided  for  as- 
sessors in  that  class  of  counties,  and  not  to 
the  salary  provided  for  assessors  in  counties 
of  the  class  numbered  thirty-nine  and  one- 
halL    (Donlon  v.  Jewett,  88  Cal.  530.) 

TEITDE. 

I.  Place  of  Trial.  ,  .  r>   „■ 

1.  Corutitution  Does  not  Apply  to  Ftndtng 

Actiont' 

2.  Bight  to  may  be  Waived. 
8.  Particular  Actioni. 


a. 
b. 

0. 

d. 

e. 
L 


Distinction    Between    Transitoiy 

and  Local  Actions. 
Actions  Against  Private    or   Ma- 
nicipal  Corporations,  or   Unin- 
corporated Associations. 
Actions  to  Reform  (Contract  or  for 

Breach  of  Contract. 
Actions  to  Dissolve  Mining  Part- 
nership. 
Actions  to  Quiet  Title. 
Actions  to  Restrain  Dumping  of 
Debris,  Threatened  Injury  to 
Property,  or  for  Diversion   of 
Water, 
g.  Actions  to  Abate  Nuisance, 
h.  Actions  for  Settlement  of  Trust. 
L  Actions  to  Set  Aside  Fraudulent 
Conveyance,    or      Fraudulent 
Probate  Sale. 
J.  Actions    to    Foreclose  lien.  Re- 
deem    Mortgage,    or    Declare 
Deed  a  Mortiage. 
k.  Actions  to  Condemn  Land. 
1.  Miscellaneous  Actions. 

n.  Change  of  Tenue. 

1.  Power  of  Court!  to  Change. 

2.  Conttruttion  of  Code;  Duty  and  Di»- 

cretion  of  Judge. 

8.  In  Criminal  Caut;  Content  of  De- 
fendant; Special  Act  Authorising. 

4.  Eventi  at  Commencement  of  Actio* 
Determine  Right. 

6.  Where  Complaint  State*  Two  Catue*  of 
Action. 

6.  Oroundtof. 

a.  Want     of    Fair    and     Impartial 

Trial. 

b.  Prejudice   or   Disqualification  oi 

Judge. 
0.  Residence  of  Defendant;  Conven- 
ience of  Witnesses  as  Ground 
of  Granting  or  Refusing. 

7.  Practice  on  Motion. 

a.  Application    for  Change,  Dnty  to 

Make,  Time    of    Making   and 
How  Made. 

b.  Who  to  Join  in. 

c  Demand  and  Notice. 

d.  Affidavits  in  Motion. 

e.  Evidence  Outside  Record. 

f.  Disqualification  of  Judge  or  Juris- 

diction   of    Court    to   Whidi 
Transfer  Made. 

g.  Postponing  Hearing. 

h.  Judgment  or  Order  on;  Conclu- 
siveness of;  Rene  wine  Mo- 
tion ;  Review  on  Mandamus  ; 
Appeal. 

I.  Transmission  of  Papers;  Costa 
of  Motion. 

J.  Power  of  Court  to  Whom  Transfer 
Made;  Trial;  Certifying  Re- 
sult Back. 

k.  Second  Change  of  Venue. 

Removal  of  causes.  See  Removal  of  Causes. 

Acknowledgments,  showing  venue  in.  See 
Acknowledgments,  III,  2. 

Instructions  as  to.  See  Criminal  Law 
XVIII,  18,  n. 

Motion  to  cJiange,  remedy  by  appeal  is  not 
plain  and  speedy  remedy.  See  Prohibition, 
24. 
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Indictment  or  information,  venue  in.  See 
Criminal  Law,  XIV,  7,  d. 

Evidence  as  to  place  of  crime.  See  Crim- 
inal Law,  XVni,  14,  k. 

Embezzlement,  where  committed.  See 
Criminal  Law,  XXI,  19,  b. 

I .  Place  of  Trial. 
/.  Conttituiion  Ooet  not  Apply  to  Pending  Ac- 
tion*. 

1.  The  provision  of  the  constitution  of  1879, 
requiring  all  actions  for  the  recovery  of  the 
posaession  of,  quieting  title  to,  or  for  the  en- 
forcement of  liens  upon  real  estate  to  be 
commenced  in  the  county  in  which  the  real 
estate  ia  situated,  does  not  apply  to  actions 
pending  when  the  constitution  went  into  ef- 
fect.   (Wattv.  Wright,  66  Cal,  202.) 

2.  /tight  to  may  bo  Waifod. 

i.  The  right  to  have  a  cause  tried  in  a  par- 
ticular county  is  one  which  a  party  may 
waive,  either  expressly  or  by  implication. 
(Pearkes  v.  Freer,  9  Cal.  642.) 
Cited  28  Cal.  246;  61  Cal.  75;  3  Nev.  406;  8 

Nev.  186. 
_  3.  The  right  to  try  particular  cases  in  par- 
ticular counties  is  mere  privilege,  which  may 
be  waived.  It  is  not  matter  in  abatement  of 
the  writ.  The  privilege  must  be  claimed,  by 
motion  to  change  the  venue,  at  the  proper 
time  and  place.  ( Watts  v.  White,  13  Cal.  321.) 
Cited  2  Col.  App.  105;  9  Utah,  445. 

Waiver,  what  constitutes.  See  post,  116, 
183,  147. 

3.  Particular  Actiona. 

a.  Distinction  Between  Transitory  and  Local 

Actions. 

4.  In  the  United  States  generally  and  par- 
ticularly in  this  state,  the  distinctio'n  between 
transitory  and  local  actions,  so  far  as  any 
consequence  attends  it,  depends  entirely 
upon  statutory  law,  and  does  not  coincide 
with  or  depend  upon  the  distinction  between 
actions  in  rem  and  actions  in  personam. 
(Fresno  Nat.  Bank  v.  Superior  Court,  83  Cal. 
491.) 

b.  Actions  Against  Private  or  Municipal  Cor- 
porations, or  Unincorporated  Associations. 

5.  Although  the  provisions  of  the  constitu- 
tion are  mandatory  and  prohibitory,  unless  by 
express  words  they  are  declared  to  be  other- 
wise, yet  the  express  words  of  section  16  of 
article  XH  providing  where  a  corporation 
"  may  be  sued"  make  that  section  merely 
permissive,  and  not  mandatory.  The  con- 
stitution must  be  construed  in  harmony  with 
itself;  and  it  is  only  by  construing  that  sec- 
tion as  permissive,  and  not  mandatory  or  ex- 
clusive, that  it  can  be  held  not  to  conflict 
with  section  5  of  article  VI,  regulatinj;  the 
venue  of  real  actions  and  the  jurisdiction  of 
the  superior  courts.  (Fresno  Nat.  Bank  v. 
Superior  Court,  83  Cal.  491.) 

6.  Section  16  of  article  XII  of  the  state 
constitution  is  not  in  conflict  with  any  pro- 
vision of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States.  (Lewis  v. 
Southern  Pac  Coast  R.  E.  Co.,  66  Cal.  209.) 


7.  The  principal  place  of  business  of  a  cor- 
poration IB  its  residence  within  the  meaning 
of  that  term  as  used  in  section  20  of  the  Prac- 
tice Act,  fixing  the  place  of  trial.  (Jenkins 
v.  California  Stage  Co.,  22  Cal.  537.) 

Cited  65  CaU  601,  602;  71  Cal.  489-91 ;  83  Cal. 
497. 

8.  The  principal  place  of  business  of  a  cor> 
poration  is  not  its  residence  within  the  mean- 
ing of  section  395  of  the  Code  of  Civil 
Procedure  regulatint;  the  place  of  trials  of  ac- 
tions. (California  etc.  B.  K.  Co.  t.  Southern 
Pac.  R.  R.  Co.,  65  Cal.  894.) 

Cited  71  Cal.  490;  83  Cal.  497. 

9.  The  place  of  residence  of  a  corporation 
is  in  the  county  where  its  principal  place  of 
business  is  situated,  and  that  ia  the  proper 
county,  within  the  meaning  of  section  395  of 
the  Civil  Code,  where  an  action  against  the 
corporation  for  an  accounting,  and  a  recovery 
of  shares  of  its  capital  stock,  alleged  to  have 
been  illegally  sold  for  delinquent  assessments, 
must  be  tried,  subject,  however,  to  the  other 
grounds  of  this  and  the  following  section, 
and  the  provisions  of  section  16  of  article  XII 
of  the  constitution,  and  to  the  power  of  the 
court  to  change  the  place  of  trial  as  provided 
in  the  code.  (McSherry  v.  Pennsylvania  etc. 
G.  Min.  Co.,  97  Cal.  637.) 

Affidavits  as  to  residence  of  corporations. 
See  post,  98. 

Sham  allegations  in  complaint  as  to  resi- 
dence.   See  post,  98. 

10.  Action  gainst  railroad  corporation  to 
recover  damages  for  injuries  sustained  may 
be  tried  in  the  county  where  the  injury  was 
inflicted,  and  the  defendant  corporation  has 
no  right  to  have  the  place  of  trial  changed  to 
the  county  where  it  has  its  principal  place  of 
business.  (Lewis  v.  South  Pac  Coast  R.  R. 
Co.,  66  Cal.  209.) 

Cited  83  Cal.  407. 

11.  Corporation  may  be  sued  in  county 
where  its  breach  of  ooligation  occurred,  as 
well  as  in  the  county  where  it  has  its  prin- 
cipal place  of  business ;  and  where  a  railroad 
company  is  sued  for  damages  resulting  from 
its  wrongful  refusal  to  carry  the  plaintiff's 
lumber  to  market,  and  there  is  nothing  in 
the  body  of  the  complaint  to  show  where  the 
breach  of  the  obligation  occurred,  the  action 
ispresumptively  brought  in  the  propercounty, 
and  it  devolves  upon  the  railroad  company  to 
show  that  the  breach  did  not  occur  in  that 
county,  to  entitle  it  to  a  change  of  venue  to  the 
county  where  it  has  its  principal  place  of 
business.  (Chase  v.  South  Pac.  Coast  R.  R. 
Co.,  83  Cal.  468.) 

12.  Action  against  insurance  corporation 
organized  under  laws  of  this  state  may  be 
brought  and  tried  in  the  county  where  the 
contract  of  insurance  was  completed,  and  the 
corporation  defendant  is  not  entitled  to  a 
change  of  the  place  of  trial  to  the  county 
where  it  has  its  principal  place  of  business, 
if  the  contract  was  not  completed  therein, 
although  the  policy  was  there  issued.  (Yore 
V.  Bankers'  etc.  Life  Assn.,  88  Cal.  609.) 

Action    against   corporation   to  condemn 
land.    See  post,  I,  3,  k. 
Action  against  corporation  to  redeem  from 
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deed  absolute  intended  S8  mortgage.  See  post, 
I,  3,  j. 

13.  Foreign  corporation  doing  business  here 
has  no  residence  within  the  state,  and  an  ao 
tion  against  it  may  be  tried  in  any  county 
designated  bv  the  plaintiff  in  his  complaint. 
(Thomaa  v.  ]flacerviUe  G.  Q.  Min.  Co.,  65  Oal. 
600.) 

14.  Under  section  16  of  article  XII  of  the 
constitution  an  association  of  persons  organ- 
ized for  a  particular  purpose,  although  not 
formally  a  corporation,  may  be  sued  for  neg- 
ligence in  the  county  where  its  liability  arose. 
(Kendrick  T.  Diamond  Creek  Consolidated 
Gold  Hin.  Co.,  94  Cal.  137.) 

16.  A  municipal  corporation  is  a  resident 
of  the  county  wherein  its  territory  lies  and  all 
its  constituents  reside ;  and  it  has  a  right, 
when  an  action  which  should  have  been 
brought  against  it  in  the  county  of  its  resi- 
dence is  brought  outside  of  the  county,  to 
demand  a  transfer  of  the  cause  to  the  county 
of  its  residence.  (Buck  v.  Eureka,  97  Cal. 
135.) 

16.  It  is  the  settled  law  of  this  state  that  a 
domestic  trading  corporation  resides  in  the 
county  where  it  has  its  principal  place  of 
business ;  and  a  municipal  corporation,  though 
not  capable  of  having  a  residence  in  the  re- 
stricted sense  of  the  word,  occupies  a  posi- 
tion in  regard  to  residence  as  favorable  as  an 
ordinary  trading  corporation.  (Buck  v.  Eu- 
reka, 97  Cal.  135.) 

17.  Section  16  of  article  XII  of  the  constitu- 
tion, which  provides  for  the  place  of  trial  of 
actions  against  corporations,  relates  exclu- 
sively to  private,  corporations,  and  has  no 
application  to  a  suit  against  a  public  munici- 
pal corporation,  (Buck  v.  Eureka,  97  Cal. 
135.) 

Corporations,  venue  of  actions  against.  See 
Corporations,  XI,  1. 

Action  against  corporation.  See  Prohibi- 
tion, 63. 

0.  Actions  to  Reform  (Contract  or  for  Breach 
of  Contract. 

18.  An  action  for  the  reformation  of  a  con- 
tract of  sale  of  land  must  be  tried  in  the 
county  where  the  land  is  situated,  and  cannot 
be  changed  therefrom  to  the  place  of  the  de- 
fendant^  residenre.  Under  section  392  of 
the  Code  of  Civil  Procedure,  an  action  for  the 
determination  in  any  form  of  a  right  or  in- 
terest in  real  estate  must  be  tried  in  the  county 
where  the  land  is  situated.  (Franklin  t.  Dut- 
ton,  79  Oal.  605.) 

19.  Action  in  justice's  court  to  recover  dam- 
ages for  breach  of  contract  may  be  brought 
either  in  the  township  or  city  where  the  con- 
tract was  to  be  performed,  or  in  which  the 
defendant  resides.  If  brought  in  the  former 
place,  the  summons  may  be  served  in  the 
county  in  which  the  defendant  resides.  (Cole 
T.  Fisher,  66  Cal.  441.) 

d.  Actions  to  Dissolve  Mining  Partnership. 

20.  Section  392  of  the  (Jode  of  Civil  Proce- 
dure does  not  require  that  the  place  of  trial  of 
an  action  to  dissolve  a  mining  copartnership, 
and  for  an  accounting  between  the  partners, 


should  be  the  county  in  which  the  mining 
claims  are  situated,  when  the  determination 
of  the  respective  estates  or  interests  of  the 
partners  in  such  realty  is  not  involved  in  the 
action.    (Clark  v.  Brown,  83  Cal.  181.) 

Actions  concerning  mining  claims.  See 
Mines  and  Mining,  X,  2. 

e.  Actions  to  Quiet  Title. 

21.  Where  one  of  the  purposes  of  an  action 
is  to  quiet  an  adverse  claim  to  real  estate,  the 
action  must  be  originally  brought  in  the 
county  where  the  land  is  situated ;  and  where 
the  action  is  brought  in  a  court  outside  d 
such  county,  the  court  has  no  jurisdiction 
over  the  case,  and  this  is  an  objection  which 
cannot  be  waived,  but  the  action  should  ba 
dismissed  for  want  of  jurisdiction.  (Fritts  t. 
Camp,  94  Cal.  393.) 

22.  An  action  to  quiet  title  or  to  determine 
an  adverse  claim  to  an  easement  in  the  waters 
of  a  spring  situated  upon  the  lands  of  the  de- 
fendant, and  to  a  right  of  way  over  the  defend- 
ant's land  for  the  purpose  of  conducting  such 
waters  to  the  premises  of  the  plaintifi,  and  to 
obtain  an  injunction  against  interference  with 
plaintiff's  pipes  from  such  spring,  is  a  real  ac- 
tion, which  must  be  brought  in  the  county 
where  the  subject  matter  of  the  action  is  situ- 
ated, and  a  demurrer  to  the  complaint  in  such 
action,  when  brought  in  anotlier  county,  upon 
the  ground  that  the  court  has  no  jurisdiction 
of  the  subject  matter  of  the  action,  should  be 
sustained  and  the  action  dismissed.  (Pacific 
Yacht  Club  t.  Sausalito  Bay  Water  Co.,  98 
Cal.  487.) 

Action  to  restrain  dumping  of  mining  de- 
bris is  in  effect  suit  to  quiet  title.  See  post,  1, 
3,  f. 

f.  Actions  to  Restrain  Dumping  of  Debris, 
Threatened  Injury  to  Property,  or  for 
Diversion  of  Water. 

23.  Action  to  enjoin  defendants  from  damp- 
ing mining  debris  into  a  creek  above  the 
plaintiff's  land,  to  his  injury,  under  an  ad- 
verse claim  of  an  easement  to  How  and  de- 
posit the  debris  upon  the  plainiifi's  premises, 
which  the  complaint  alleges  to  be  without 
right,  and  which  the  answer  seeks  to  justify, 
is  in  effect  an  action  to  oniet  the  plaintifTs 
title  as  against  the  defenaant's  claim  of  the 
easement,  within  the  meaning  of  section  6 
of  article  VI  of  the  constitution,  requiring  ac- 
tions to  quiet  title  to  real  estate  to  tie  com- 
menced in  the  county  in  which  the  real  estate, 
or  any  part  thereof  affected  by  the  action,  is 
situated.    (Fritts  v.  Camp,  94  Cal.  ^93.) 

24.  An  action  to  restrain  a  threatened  in  jun- 
to real  estate  is  an  action  for  "  an  injory  to 
real  property,"  within  the  meaning  of  subdi- 
vision 1  of  section  392  of  the  Code  of  Civil 
Procedure,  and  must  be  tried  in  the  county 
where  the  real  estate  is  situated.  (Drink- 
house  v.  Spring  Vail  y  W.  W.,  80  Cal.  308.) 

25.  Appeal  from  order  denying  defendant's 
motion  for  change  of  t>lace  of  trial.  The  ac- 
tion was  for  the  diversion  of  water  from  the 

ftlaintiff's  ditch,  and  was  commenced  in  Tu- 
are  county.    The  defendant's  principal  and 
only  place  of  business  was  in  Fresno  county. 
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The  plaintifTs  ditch  is  situated  partly  in 
Fresno  and  partly  in  Tulare  county,  the 
head  of  the  ditch  and  the  point  of  diversion 
of  the  water  by  the  defendant  being  in  the 
former  county.  Held,  the  order  denying  the 
motion  was  correct.  The  right  of  the  plaintiff, 
as  stated  in  the  complaint,  to  have  the  water 
flow  in  the  river  to  the  head  of  its  ditch  is  an 
incorporeal  hereditament  appurtenant  to  the 
ditch,  and  is  coextensive  with  plaintiff's  right 
to  the  ditch  itself.  The  subject  of  the  action 
is.^therefore,  situated  in  both  counties,  and 
the  action  might  have  been  brought  in  either. 
The  injurv  is  not  confined  to  thatpart  of  the 
ditch  in  Fresno  county.  (Lower  Kings  River 
Water  Ditch  Co.  v.  Kings  River  and  Fresno 
GannlCo.,  60  Cal.  408.) 
Cited  77  Cal.  403;  91  Cal.  398;  1  Wash.  690. 

g.  Actaone  to  Abate  Nuisance. 

26.  An  action  to  abate  a  nuisance  which 
causes  injury  to  real  property  must  be  tried 
in  the  county  where  the  property  injured  by 
the  nuisance  is  situated,  subject  to  the  power 
of  the  court  to  change  the  place  of  trial ;  and 
whether  the  change  should  be  made  depends 
upon  the  facts  of  the  case.  (City  of  Marys- 
ville  V.  North  Bloomfleld  Uravel  Min.  Co.,  66 
Cal.  348.) 

b.  Actions  for  Settlement  of  Trust. 

27.  The  j)rovision8  of  section  5,  article  IV, 
of  the  constitution  have  no  application  to  an 
action  for  the  settlement  of  a  trust  in  relation 
to  real  and  persijual  property.  Such  an  ac- 
tion is  not  required  to  be  brought  in  the  county 
where  the  real  property  is  situated.  (L« 
Breton  v.  Superior  Court,  66  Cal.  27.) 

Cited  88  Cal.  578:  100  Cal.  16:  distmguished 
73  Cal.  186. 

L  Actions  to  Set  Aside  Fraudulent  Convey- 
ance,  or  Fraudulent  Probate  Sale. 

28.  The  provision  of  the  constitution  requir- 
ing actions  for  the  enforcement  of  liens  upon 
real  estate  to  be  commenced  in  the  county 
where  the  real  estate  is  situated  does  not  ap- 
ply to  an  action  in  the  nature  of  a  creditor's 
bill,  brought  to  set  aside  a  conveyance  made 
by  an  execution  debtor  on  the  ground  of 
fraud.    (Beach  v.  Hodgdon,  66  Cal.  187.) 

29.  An  action  to  set  aside  a  fraudulent  sale 
of  land  by  an  administrator,  and  to  annul  the 
order  of  sale,  for  want  of  jurisdiction,  and  to 
enjoin  the  disposition  of  uie  proceeds  of  the 
safe,  involves  the  determination  of  a  riglit  or 
interest  in  real  property,  and  is  to  be  tried 
where  the  real  property  is  situated,  rather 
than  where  the  defendants,  or  some  of  them, 
reside  at  the  commencement  of  the  action, 
although  the  order  of  sale  was  made  in  the 
county  of  the  defendant's  residence.  (Sloes  v. 
De  Toro,  77  Cal.  129.) 

j.  Actions  to  Foreclose  Lien,  Redeem  Mort- 
gage, or  Declare  Deed  a  Mortgage. 

30.  The  superior  court  of  a  county  in  which 
it  is  sought  to  foreclose  a  lien  upon  real  prop- 
erty situated  in  another  county  has  no  juris- 
diction over  the  case,  and  no  authority  to 
enter  judgment  therein,  and  a  judgment  en- 
forcing the  lien  will  be  reversed  upon  appeal, 


for  want  of  jurisdiction.    (Urton  t.  Woolsey, 
87  Cal.  38.) 
Cited  94  Cal.  398. 

31.  An  action  to  foreclose  a  vendor's  lien 
must  be  commenced  in  the  county  in  which 
the  land,  or  some  part  thereof,  is  situated. 
(Urton  V.  Woolsey,  87  Cal.  38.) 

32.  In  actions  to  enforce  lien  of  tax,  the 
county  where  the  propertv  on  which  the  lien 
exists  is  situated  is  the  place  of  trial,  rather 
than  that  where  the  defendant  resides.  (Peo- 
ple v.  Plumas  Eureka  Min.  Co.,  51  Cal.  566.) 

33.  An  action  to  declare  a  conveyance  ab- 
solute upon  its  face  a  mortgage,  to  compel  a 
reconveyance  of  the  real  and  personal  prop- 
erty included  therein,  and  for  an  accounting 
and  personal  judgment  thereon,  must  be  tried 
in  tlie  county  in  which  the  defendant  resides, 
and  he  is  entitled  to  have  the  place  of  trial 
changed  to  such  county,  although  a  portion 
of  the  property  sought  to  be  reconveyed,  and 
in  respect  to  which  the  accounting  is  sought, 
is  land  situated  in  the  county  in  which  the 
suit  was  brought.  (Smith  t.  Smith,  88  Cal. 
572.) 

Cited  100  Cal.  16. 

34.  Under  section  892  of  the  Code  of  Civil 
Procedure,  an  action  against  a  corporation  to 
have  a  deed  absolute  on  its  face  declared  to  be 
a  mortgage,  and  to  redeem  the  same,  is  an 
action  to  determine  a  right  or  interest  in  real 
estate,  and  is  properly  brought  in  the  county 
in  which  the  real  estate  is  situated.  (Baker 
V.  Fireman's  Fund  Ins.  Co.,  73  Cal.  182.) 
Cited  88  Cal.  578. 

.S6.  In  an  action  against  a  corporation  to 
redeem  a  mortgage  the  liability  or  ouligation 
of  the  corporation  to  grant  a  redemption  will 
be  deemed  to  have  arisen,  within  the  meaning 
of  section  16  of  article  XII  of  the  constitution, 
in  the  county  in  which  the  mortgaged  premi- 
ses are  situated,  when  the  only  allegation  in 
the  pleadings  as  to  the  residence  of  the  mort- 
gagors or  the  place  where  the  mortgage  was 
made  is  a  recital  in  the  mortgage  that  the 
mortgagors  were  residents  of  that  county,  and 
a  certificate  of  a  notary  of  that  county  an- 
nexed to  the  mortgage  that  the  same  was  ac- 
knowledged before  him.  (Baker  v.  Fireman's 
Fund  Ins.  Co.,  73  Cal.  182.) 

Foreclosure  suit,  venue  of.  See  Mortgages, 
XIX,  6. 

k.  Actions  to  Condemn  Land. 

36.  In  an  action  against  corporation  to  con- 
demn lands  for  the  use  of  a  railroad  the 
county  in  which  the  lands  are  situated  is  the 
proper  county  for  the  commencement  and 
trial  of  the  action.  (California  etc.  R.  B.  Co. 
V.  Southern  Pac.  R.  R.  Co.,  65  Cal.  409.) 

37.  The  principal  place  of  business  of  a  cor- 
poration 18  not  its  residence,  within  the 
meaning  of  section  896  of  the  Code  of  Civil 
Procedure,  regulating  the  place  of  trial  of  ac- 
tions. There  is  no  law  denning  its  residence, 
and  in  an  action  against  a  corporation  to  con- 
demn lands,  under  the  provisions  of  the  code 
relating  to  eminent  domain,  the  place  of  trial 
is  the  county  where  the  lands  sought  to  be  con- 
demned are  situated.  (OalifomiaetcB.  K.Co. 
V.  Southern  Pac.  R.  R.  Co.,  66  CaL  394.) 
Cited  71  Cal.  490;  83  Cal.  497. 
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1.  Miscellaneous  Actions. 

Libel,  construction  of  constitution  in  refer- 
ence  tliereto.    See  Criminal  Law,  248L 

Actions  against  public  officers.  See  Man- 
damus, 166. 

In  action  for  false  imprisonment.  See  False 
Imprisonment,  4. 

Mandamus  to  compel  execution  of  sheriff's 
deed.    See  Mandamus,  166. 

Action  for  purchase  price  of  land,  venue  of. 
See  Vendor  and  Vendee,  XI,  5,  b. 

Action  for  divorce,  venue  in.  See  Marriage 
and  Divorce,  III,  4,  d. 

Change  of  venue  on  motion  for  new  triaU 
See  New  Trial,  IX,  2. 

n.  Change  of  Tenne. 

/.  Power  of  Court  to  Change. 

38.  Causes  may  be  removed  from  one  dis- 
trict or  county  to  another  county  or  district, 
in  the  manner  provided  by  statute.  (Reyes 
V.  Sanford,  5  OaU  117.) 

39.  The  probate  court  of  a  county  has  juris- 
diction to  change  the  place  of  trial  of  an  issue 
of  fact  to  the  probate  court  of  another  county. 
(People  ex  ret.  Burdell  v.  Almy,  46  Cal.  245.) 

2.  Construction  of  Code;  Duty  and  Discretion  of 
Judge. 

40.  The  provisions  of  section  396  of  the  Code 
of  Civil  Procedure,  relating  to  change  of  the 
place  of  trial,  should  be  liberally  construed, 
and  a  substantial  compliance  with  its  terms 
is  sufficient.    (Buck  y.  Eureka,  97  Cal.  135.) 

41.  Peculiar  condition  of  things  in  Califor- 
nia is  unfavorable  to  change  of  the  place  of 
trial,  or  delays  in  the  administration  of  jus- 
tice. These  applications  often  result  in  a  loss 
of  all  the  rights  involved.  (Sloan  v.  Smith,  3 
CaL  410.) 

42.  An  application  to  change  the  place  of 
trial  in  a  criminal  case  is  addressed  to  the 
sound  discretion  of  the  court,  and  is  to  be  dis- 
posed of  in  furtherance  of  substantial  justice. 
(People  V.  Congleton,  44  Cal.  92.) 

Cited  53  Cal.  567 ;  76  Cal.  339;  80  Cal.  298. 

48.  The  granting  a  change  of  venue  is  dis- 
cretionary with  the  court  below,  subject  to 
review  only  in  cases  of  gross  abuse.    (Sloan 
v.  Smith,  3  Cal.  410.) 
Cited  22  Cal.  131 ;  23  Cal.  378;  68  Cal,  479. 

Appellate  court  will  not  interfere  unless 
discretion  abused.     See  post,  60. 

44.  Plaintiff  may  have  place  of  trial  changed 
upon  proper  showing  made  under  the  twenty- 
first  section  of  the  Practice  Act,  and  it  is  error 
in  the  court  to  refuse  it.  (Grewell  v.  Wal- 
den,  23  Cal.  165.) 

45.  (}ourt  below  may  exercise  its  discretion 
on  an  application  to  change  the  place  of  trial 
on  account  of  the  convenience  of  witnesses, 
and,  where  there  is  a  conflict  in  the  affidavits, 
its  ruling  will  not  be  disturbed  unless  it  ap- 
pears that  this  discretion  has  been  abused. 
(Hanchett  v.  Finch,  47  Cal.  192.) 

Cited  48  Cal.  461 ;  56  Cal.  692;  68  Cal.  479;  78 

Cal.  269. 

Discretion  of  judge  on  motion  to  change  for 
convenience  of  witnesses,  when  abused.  See 
})08t,  124. 


46.  A  motion  for  a  change  of  the  place  of 
trial,  on  the  ground  of  the  convenience  of  wit- 
nesses, and  because  a  fair  and  impartial  trial 
cannot  be  had  in  the  county  in  which  the  ac- 
tion is  brought,  is  addressea  to  the  soand  dis- 
cretion of  the  court ;  and  its  action  thereon 
will  not  be  reversed  on  appeal,  unless  it  ap- 
pears that  this  discretion  has  been  abased,  or 
injustice  has  been  done.  (Avila  r.  Meherin, 
68  Cal.  478.) 

47.  An  application  to  change  the  venae. in 
a  criminal  action,  on  the  ground  that  a  fair 
and  impartial  trial  cannot  be  had  in  the 
county  where  the  indictment  is  found,  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  its  decision  on  the  motion  will  not  be 
disturbed,  if  such  discretion  is  not  abused. 
(People  v.  Perdue,  49  Cal.  425.) 

Change  of  venue  because  of  popular  preju- 
dice or  want  of  fair  trial.    See  post,  II,  6,  a. 

48.  Where  suit  for  real  estate  is  broufrht  in 
the  wrong  county,  there  is  no  discretion  in 
the  court,  and  the  change  of  venue  is  a  matter 
of  right.    (Watts  v.  White,  13  Cal.  321.) 
Cited  2  Col.  App.  105;  9  Utah,  445. 

49.  Though  the  statute  (Pen.  Code,  sec 
1035)  requires  that  the  court  must  be  "satis- 
fied "  of  the  truth  of  the  representation  of  the 
prisoner,  the  granting  or  refusing  of  the  ap- 
plication is  not  a  matter  of  mei  e  discretion ; 
the  decision  must  find  warrant  in  the  facts 
disclosed  by  the  record.  (People  v.  Yoakum, 
53  Cal.  566.) 

Change  of  venue  in  criminal  case.  See 
post,  II,  3. 

Section  authorizing  change  in  criminal  case 
without  defendant's  consent,  construction  and 
consticutionality.     See  post,  II,  3. 

Change  of,  on  transfer  of  cause  from  jus- 
tice's to  superior  court.  See  Justices  of  the 
Peace,  61. 

Change  of  venue  on  appeal  from  justice's 
court  to  superior  court.  See  Appeals,  3354, 
3355. 

3.  In  Criminal  Cases;   Consent  of  Defendant; 
Special  Act  Authorizing. 

50.  Jurisdiction  to  change  place  of  trial  of 
criminal  case  is  special,  and  can  be  employed 
only  in  the  case  mentioned  in  section  1033  of 
the  Penal  Code,  and  must  be  based  upon  the 
application  in  writing,  asking  for  the  removal, 
on  the  ground  that  the  defendant  cannot  have 
a  fair  and  impartial  trial  in  the  county  where 
the  indictment  or  information  is  pending. 
Where  the  judge  is  disqualified,  section  71  of 
the  Code  of  Civil  Procedure  provides  a  mode 
of  securing  the  attendance  of  another  judge. 
Held,  accorduigly,  that  an  order  changing 
the  place  of  trial  in  a  criminal  case,  on  the 
ground  of  the  disqualification  of  the  iudge, 
was  without  jurisdiction,  and  void.  (People 
v.  McGarvey,  56  Cal.  327.) 
DistLuguished  79  Cal.  155. 

51.  Subdivision  2  of  section  1033  of  the  Pe- 
nal C!ode,  authorizing  a  change  of  the  place 
of  trial  of  a  criminal  action  to  another  county, 
upon  application  of  the  district  attorney, 
without  the  consent  of  the  defendant,  where 
no  jury  can  be  obtained  for  the  trial  of  the 
defendant  in  the  county  where  the  action  is 
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pending,  ia  nnconstitutional  and  void.    (Peo- 
ple V.  Powell,  87  Cal.  348.) 

62.  The  superior  court  of  another  county 
than  that  in  -which  the  crime  wae  committed 
has  no  jurisdiction  to  try  the  case,  where  the 
venue  was  changed  to  such  county  upon  ap- 
plication of  the  district  attorney  without  the 
consent  of  the  defendant.  (People  v.  Powell, 
87  Cal.  348.) 

63.  If  it  be  conceded  that  subdivision  2  of 
section  1033  of  the  Penal  Code  is  valid,  it 
must  be  strictly  construed  and  strictly  pur- 
sued ;  and  an  application  on  the  part  of  the 
district  attorney  showing;  merely  that  a  fair 
and  impartial  jury  cannot  be  obtained  therein, 
and  not  snowing  that  all  legal  means  had 
been  radiausted  to  procure  a  jury,  and  that 
no  jury  can  be  obtained  therein,  is  insuffi- 
cient.   (People  V.  Powell,  87  Cal.  348.) 

64.  The  legislature  has  the  constitutional 
))0wer  to  pass  a  special  law  directing  a  court 
to  transfer  an  indictment  for  murder  pending 
therein  to  another  district  for  trial.  (People 
ex  rel.  Smith  v.  Judge  of  Twelfth  District,  17 
Cal.  647.) 

Cited  20  Or.  501. 

55.  The  legislature,  as  representative  of  the 
6tate,  who  is  party  to  the  record,  may  con- 
sent to  change  of  venue  in  a  criminal  case, 
upon  the  application  of  the  accused.  (People 
es  rel.  Smith  v.  Judge  of  Twelfth  District,  17 
Cal.  647.) 

Application  is  addressed  to  sound  discre- 
tion of  court.    See  ante,  II,  2. 

Change  of  venue  because  of  bias  or  dis- 
qualification of  judge.    See  post,  II,  6,  b. 

Discretion  where  change  asked  Ix-cause  fair 
trial  cannot  be  had.    See  ante,  II,  2. 

4.  Enut9  at  Commeneement  of  Action  Deter- 

mine  Rigl>t, 

56.  Bight  to  change  of  venue  ia  to  Ix;  de- 
termined by  the  condition  of  things  existing 
at  the  time  the  parties  claiming  it  first  ap- 
peared in  the  action.  (Remington  Sewing 
Machine  Co.  v.  Cole,  62  Cal.  311,  318.) 
Cited  79  Cal.  33;  82  Cal.  629;  11  Mont.  221. 

Substituted  defendant,  right  to  move  for 
change  of  venue.    See  post,  104. 

5.  When  Complaint  States  Two  Causes  of  Ac- 

tion, 

57.  If  a  complaint  states  two  causes  of  ac- 
tion, as  to  one  of  which  the  defendant  has  a 
right  to  a  change  of  venue,  but  not  as  to  the 
otiier,  the  case  will  be  transferred.  (Ah  Fong 
v.  Steams,  79  Cal.  30.) 

Cited  100  Cal.  16. 

58.  If  the  plaintiff  frames  his  complaint 
with  a  double  aspect,  in  one  of  which  the  de- 
fendant has  a  right  to  a  change  of  venue,  but 
not  in  the  other,  the  complaint  will  be  con- 
strued against  the  pleader,  and  the  case  will 
be  transferred.  (Ah  Fong  v.  Sternes,  79  Cal. 
80.) 

59.  An  action  must  be  wholly  local  in  its 
nature,  under  the  terms  of  section  392  of  the 
(^e  of  Civil  Procedure,  to  entitle  it  to  be 
tried  in  a  county  other  than  that  of  the  resi- 
dence of  the  defendant;  and  if  real  and  per- 
gonal actions  are  joined  in  the  same  complaint, 


the  case  falls  within  section  395  of  the  same 
code,  and  must  be  tried  in  the  county  of  the 
residence  of  the  delendant.  (Smith  v.  Smith, 
88  Cal.  572.) 
Cited  100  Cal.  16. 

S.  Grounds  for, 
ft.  Want  of  Fair  and  Impartial  TriaL 

60.  It  is  ground  for  a  change  of  the  place  of 
trial  of  a  prisoner  accused  of  homicide  when, 
at  the  time  of  trial,  the  public  mind  is 
wrought  into  frenzy  against  the  accused,  and 
the  public  press  sustains  enraged  citizens  in 
unlawful  attempts  to  overcome  the  officers  of 
the  law,  whose  superior  force  alone  prevents 
mob  execution.  But  where  such  fact  existed 
onlv  during  a  few  days  after  the  homicide, 
and  the  public  excitement  does  not  prevail  at 
the  time  of  the  application  for  change  of 
venue,  the  application  is  addressed  to  the 
sound  discretion  of  the  court ;  and  the  appel- 
late court  will  not  interfere  unless  the  record 
shows  a  clear  case  c-f  abuse  of  discretion. 
(People  v.  Goldenson,  76  Cal.  328.) 

Cited  80  Cal.  298. 

61.  Where  one  hundred  citizens  united  in 
employing  counsel  to  prosecute  the  defend- 
ant, held,  to  be  a  sufficient  ground  for  a 
change  of  venue.  (People  v.  Lee,  5  Cal.  353.) 
Cited  3  Ne v.  434 ;  criticised  6  Cal.  155 ;  doubted 

21  Cal.  265. 

62.  The  fact  that  thirty  or  forty  ^rsons  in 
the  community,  upon  being  solicited,  have 
contributed  small  sums  to  defray  the  cost  of 
employing  a  lawyer  to  assist  the  district  at- 
torney in  the  prosecution  of  a  criminal  ac- 
tion does  not  show  such  a  general  prejudice 
in  the  citizens  of  the  county  as  to  require  the 
granting  of  a  change  of  venue.  (People  y. 
Graham,  21  Cal.  261.) 

63.  When  an -issue  of  fact  is  joined  in  a 
probate  court  as  to  the  competency  of  a  tes- 
tator to  make  a  will,  and  three  trials  liad  at 
great  expense,  in  which  the  juries  disagreed, 
have  shown  that  an  impartial  jury  cannot  be 
obtained,  it  is  not  error  to  change  the  venue. 
(People  ex  rel.  Burdell  v.  Almy,  46  Cal.  245.) 

64.  The  affidavit  of  the  accused  that  he 
cannot  have  an  impartial  trial  in  the  county 
where  he  is  indicted  is  not  alone  sufficient  to 
authorize  a  change  of  the  place  of  trial. 
(People  V.  Graham,  21  Cal.  261.) 

Cited  53  Cal.  568;  80  Cal.  298 ;  3  Nev.  462. 

65.  A  court  is  not  compelled  to  change  the 
venue  in  a  criminal  case  on  the  unsupported 
affidavit  of  defendant  that  he  cannot  have  a 
fair  and  impartial  trial  because  he  is  the 
victim  of  a  general  prejudice  in  the  county. 
Nor  does  a  failure  to  get  a  jury  on  the  first 
day  of  trial,  because  of  opinions  formed,  so 
confirm  the  affidavit  of-  delendant  as  to  make 
it  error  to  refuse  to  change  the  venue  upon  a 
renewal  of  the  application.  The  court  is  to 
exercise  a  reasonable  discretion  as  to  a 
change.  (People  v.  Malioney,  18  Cal.  180.) 
Cited  53  Cal.  o68;  80  Cal.  298;  3  Dak.  125; 

5  Mont.  263:  8  Mont.  103;  1  S.  Dak.  420. 

66.  The  affidavit  should  state  the  facts  in 
such  a  manner  as  to  enable  the  court  to 
draw  its  own  inference,  whether  or  not  an 
impartial  trial  could  be  had  in  the  particular 
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case.    If  it  fail  in  this,  it  will  not  warrant  the 
ooart  in  changing  the  venue.   (Sloan  t.  Smith, 
3  Cal.  410.) 
Cited  5  Mont.  264. 

07.  The  requisiteB  of  affidavits  in  support 
of  an  application  to  change  the  place  of  trial 
of  a  criminal  action,  on  the  ground  that  a 
fair  and  impartial  trial  cannot  be  had  in  the 
county  where  the  indictment  is  pending, 
pointed  out.  (People  T.  Yoakum,  53  Cal. 
566.) 
Cited  65  Cal.  147;  76  Cal.  330;  8  Dak.  126;  5 

Mont.  262;  8  Mont.  103. 

68.  Upon  an  application  in  a  criminal  case 
to  change  the  place  of  trial,  on  the  ground 
that  a  fair  and  impartial  trial  cannot  be  had 
in  the  county  where  the  prisoner  was  in- 
dicted, it  ia  insufficient  to  state  in  the  affi- 
davit that  a  jury  cannot  be  selected  from  a 
certain  portion  of  the  county,  who  would 
give  the  prisoner  a  fair  and  impartial  trial. 
(People  V.  Baker,  1  Cal.  403.) 
Cited  8  Mont.  56. 

60.  In  an  application  for  a  change  of  the 
place  of  trial  in  a  criminal  case,  where  the 
affidavits  set  forth  merely  that  in  the  belief 
or  opinion  of  the  affiants  the  prisoner  could 
not  have  a  fair  trial  owing  to  the  popular 
prejudice  against  him,  and  where  there  was  no 
difficulty  in  obtaining  a  jury  wholly  free  from 
bia^  or  prejudice  against  the  prisoner,  it  was 
no  abuse  of  the  discretion  of  the  conrt  to 
deny  the  motion.  (People  v.  Congleton,  44 
Cal.  92.) 
Cited  3  Dak.  125;  6  Mont.  262;  8  Mont.  103. 

70.  Affidavits,  on  which  a  motion  to  change 
the  place  of  trial  in  a  criminal  case  is  foundeid, 
must  state  the  facta  and  circumstances  from 
which  the  conclusion  is  deduced  that  a  fair 
and  imparUal  trial  cannot  he  had  in  the 
county  in  which  the  indictment  was  found;  a 
statement,  in  general  terms,  that  a  fair  and 
impartial  trial  cannot  be  had,  or  a  statement 
that  the  deponent  verily  belif  ves  that  a  fair 
and  impartial  trial  cannot  be  had,  on  account  of 
popular  excitement  and  false  reports,  is  insuf- 
ficient. (People  V.  McCauley,  1  Cal.  379.) 
Cited  53  Cal.  669;  6  Mont.  263;  8  Mont.  103;  3 

Dak.  125. 

71.  An  affidavit  for  a  change  of  venue  in  a 
criminal  action  made  bv  defendant,  which 
states  that  he  is  informed  by  his  counsel  and 
believes  that  the  sheriff  and  his  deputies  are 
biased  and  prejudiced  against  him,  is  insuffi- 
cient. (People  V.  Shuler,  28  Cal.  490.) 
Cited  53  Cal.  567;  1  Ariz.  74;  3  Dak.  125;  6 

Mont.  263;  8  Mont.  103. 

72.  An  affidavit  for  a  change  of  venue  in  a 
criminal  case,  which  states  upon  information 
and  helief  that  the  people  of  the  county  are 
prejudiced  against  the  defendant,  is  insuffi- 
cient.   (People  v.  Shuler,  28  Cal.  490.) 

Application  on  ground  that  impartial  trial 
cannot  be  had,  showing  required.  Hee  ante, 
53. 

73.  An  application  to  the  court  for  "sub- 
poenas for  witnesses  to  prove  a  charge  of  bias 
and  prejudice  as  ground  for  a  change  of  venue, 
if  unsupported  by  affidavit  and  resting  upon 
the  mere  oral  statement  of  defendant's  coun- 
sel as  to  what  the  witnesses  have  told  him,  is 


not  such  a  legal  showing  as  the  oonrt  ia  bound 
to  act  upon.  Subpoenas  need  not  be  issoed 
upon  the  order  of  conrt  unless  it  appears  that 
the  clerk  has  refused  to  issue  them  upon  ap- 
plication, or  that  the  attendance  of  witnesses 
could  not  be  procured;  and  a  legal  showing 
mast  be  made  under  oath  of  the  facts  neces- 
sary to  call  for  the  action  of  the  court.  (Peo- 
ple V.  Elliott,  80  Cal.  296.) 

Discretion  of  court  where  change  asked  be- 
cause impartial  trial  cannot  be  had.  See 
ante,  II,  2. 

b.  Prejudice  or  Disqnalification  of  Judge. 

74.  The  exhibition  by  a  judge  of  partisan 
feehng,  or  the  unnecessary  expression  of  an 
opinion  upon  the  justice  or  merits  of  a  con- 
troversy, though  exceedingly  indecorous,  im- 
proper, and  reprehensible,  as  calculated  to 
throw  suspicion  upon  the  judgments  of  the 
court,  and  Dring  the  administration  of  justice 
into  contempt,  are  not,  under  our  statute, 
sufficient  to  authorize  a  changd  of  venue  on 
the  ground  that  the  judge  is  disqualified  from 
sitting.  The  law  establishes  a  differ .nt  mle 
for  determining  the  qualification  of  judges 
from  that  applied  to  jurors.  Terry,  C.  J. 
(McCauley  v.  Weller,  12  Cal.  500.) 

Cited  24  Cal.  35;  60  Cal.  102;  83  Cal.  617;  U  . 
Mont.  19. 

75.  The  bias  and  prejudice  of  a  judge  against 
the  defetidant  corporation  and  its  president 
anil  resident  manager  is  not  a  ground  of  dis- 
qualification, and  will  not  entitle  the  defend- 
ant to  a  change  of  the  place  of  trial.  (Bulwer 
O.  M.  (3o.  V.  Standard  O.  M.  Co.,  83  Cal.  613.) 
Cited  11  Mont.  19. 

76.  Bias  or  preiudice  of  the  presiding  judge 
is  no  legal  ground  for  a  chaniie  of  the  place  of 
trial  of  a  criminal  action.  (People  v.  Sholer, 
28  Cal.  490.) 

Cited  11  Mont.  19, 

77.  Bias  or  prejudice  on  the  part  of  the 
judge  constitutes  no  legal  incapacity  to  sit  on 
the  trial  of  a  cause,  nor  is  it  a  sufficient  ground 
to  authorize  a  change  of  the  place  ot  trial. 
(People  V.  Williams,  24  Cal.  31.) 

Cited  28  Cal.  495;  69  Cal.  102;  83  Cal.  617;  11 
Mont.  19;  16  Nev.  456. 

78.  The  fact  alone  that  the  judge,  on  a  pre- 
vious trial  of  the  same  cause,  made  an  erro- 
neous ruling,  is  no  evidence  of  bias  or  prejudice 
in  his  mind.    (People  v.  Williams,  24  Cal.  31.) 

79.  An  affidavit  made  on  application  to 
change  the  place  of  trial,  which  states  "  that 
the  judge,  as  the  affiant  is  informed  and  ver- 
ily believes,  has  frequently  stated  that  he  be- 
lieved the  affiant  guilty  of  the  crime  charged 
in  the  indictment,  and  has  frequently  ex- 
pre.-'Sed  himself  ajtainst  and  adversely  to  the 
affiant  in  connection  with  said  charge,"  does 
not  merit  consideration,  as  it  contains  a  mere 
charge  upon  information  and  belief,  and  does 
not  show  how  the  information  was  obtained 
or  upon  what  the  belief  was  based.  (People 
V.  Williams,  24  Cal.  31.) 

80.  Defendant,  indicted  in  the  oonrt  of  ses- 
sions of  San  Francisco  for  larceny,_  moved  for 
a  change  of  venue  on  his  affidavit  that  the 
presiding  judge  of  the  court  was,  in  1856,  an 
active  member  of  the  "Vigilance  (Committee," 
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trhich  had  banished  defendant  from  the  state 
on  grounds  not  connected  with  the  present 
charge,  and  that  hence  he  could  not  have  a 
fair  and  impartial  trial.  Held,  that  the  judge 
was  not  disqualified  to  sit  on  the  trial.  (Peo- 
ple V.  Mahoney,  18  Oal.  180.) 
Cited  24  Cal.  36;  28  Cat.  493;  8  Mont.  103;  3 
Nev.  434,  461 ;  19  Nev.  216;  1  8.  Dak.  420. 

81.  Secti<m  5,  article  VI,  of  the  constitution 
does  not  provide  that  the  actions  referred  to 
must  be  tried,  but  simply  tliat  they  must  be 
commenced,  in  the  county  in  which  the  land 
is  situated.  Bection  397  of  the  Code  of  Civil 
Procedure,  thereiore,  which  authorizes  a 
change  of  place  of  trial  wtien  the  judge  of  the 
court  in  which  the  action  is  brought  is  dis- 
qualified to  try  the  case,  is  not  unconstitu- 
tional. (Hancock  v.  Burton,  61  Cal.  70.) 
Cited  100  Cal.  15. 

82.  Under  section  398  of  the  (3ode  of  Civil 
Procedure  it  is  the  duty  of  a  judge  before 
whom  an  action  is  pending,  and  who  is  dis- 
qualified from  acting  as  such,  to  transfer  the 
cause  without  delay  to  some  other  court  where 
the  like  disqualification  does  not  exist. 
(Krumdick  v.  Crump,  98  Cal.  117.) 

83.  Judge  who  is  related  to  either  of  the 
parties  to  an  action,  within  the  third  degree 
of  consanguinity,  is  incompetent  to  try  an 
action  between  them.  (De  La  Guerra  v.  Bur- 
ton, 23  Cal.  592.) 

Cited  24  Cal.  77. 

84.  If  a  jud^  is  related  to  either  of  the  par- 
ties to  an  action  by  consanguinity  or  athiuty 
within  the  third  degree,  he  is  disqualified 
from  acting  in  the  case  in  any  matter  except 
in  the  arrangement  of  the  calendar  or  regula- 
tion of  the  order  of  business.  Even  if  no  ob- 
jection is  made,  be  has  no  right  to  act,  and 
ought  of  his  own  motion  to  decline  to  sit  as 
judge.  In  such  case,  an  order  of  the  judge 
dismissing  the  action  is  void,  on  the  ground  of 
his  incapacity  to  act.  (People  ex  rel.  Carrillo 
V.  De  J^  Guerra,  24  Cal.  73.) 

Cited  55  Cal.  72;  19  Nev.  364 ;  3  Wash.  695. 

85.  Where  a  justice  is  interested  in  the 
event  of  a  suit,  the  statute  requires  that  he 
should  transfer  the  case  before  another  jus- 
tice.   (Larue  v.  Gaskins,  5  Cal.  607.) 

Cited  22  Cal.  38. 

86.  A  judge  who  is  a  party  to  an  action 
pending  in  his  court  has  no  power  to  act  in 
the  case,  except  to  make  an  order  transfer- 
ring it  to  another  court,  as  prescribed  by 
section  Sd%  of  the  (Dode  of  Civil  Procedure. 
(Livermore  v.  Brundage,  64  (jal.  299.) 
Cited  94  Cal.  28;  98  Cal.  119;  distmguished 

79  Cal.  155. 

87.  Where  a  motion  for  a  change  of  venue, 
made  upon  the  ground  of  disqualification  of 
the  judge  because  of  his  alleged  interest  in  the 
result  of  the  action,  is  deni^  by  the  judge,  a 
statement  in  an  affidavit  used  upon  the  mo- 
tion, to  the  efiect  that  the  afliant  was  informed 
and  believed  that  the  judge  had  said  he  con- 
sidered himself  disqualified  from  trying  any 
case  in  which  the  persons  making  the  motion 
were  parties,  is  not  to  be  treated  as  an  admis- 
sion that  the  judge  was  not  qualified  to  try 
the  case,  merely  because  the  affidavit  was  not 
specifically  answered  or  denied,  but  the  action 


of  the  judge  in  denying  the  motion  must  be 
presumed  to  be  a  denial  that  be  was  so  inter- 
ested. (Southern  Cal.  M.  R.  Co.  v.  National 
Bank  of  Ban  Bernardino,  100  Cal.  316.) 

88.  Where  the  judge  before  whom  a  case  is 
to  be  tried  is  not  a  party  to  the  action  nor  re- 
lated to  any  party  thereto  and  has  not  been 
an  attorney  for  either  party,  the  fact  that  he 
has  commenced  an  independent  action  against 
the  plaintiffs  upon  an  entirely  different  cause 
of  action,  it  appearing  that  the  judgment  in 
one  case  would  in  no  way  be  affect^  by  the 
judgment  in  the  other,  does  not  show  such 
interest  in  the  action  as  to  disqualify  him 
from  trying  the  cause,  and  he  may  properly 
deny  a  motion  to  change  the  place  of  trial  for 
such  alleged  disqualification.  (Southern  Cal. 
M.  R.  Co.  V.  National  Bank  of  San  Bernar- 
dino, 100  Cal.  316.) 

89.  A  probate  judge  who  has  a  power  of 
attorney  from  any  of  the  persons  claiming  to 
be  heirs  of  the  deceased,  authorizing  him  to 
receive  for  them  any  money  or  property 
to  which  they  might  t>e  entitled  from  the  es- 
tate, and  also  letters  offering  him  a  percentage 
upon  said  proceeds  coming  to  said  alleged 
heir,  is  interested  in  the  estate,  and  cannot 
act  as  judge  in  any  matter  pertaining  to  such 
estate,  except  to  arrange  the  calendar  or 
change  the  venue.  (Estate  of  White,  37  Cal. 
190.) 

Cited  19  Nev.  864. 

90.  When  the  probate  judge  is  interested 
in  an  estate,  or  in  money  coming  to  the  heirs 
therefrom,  he  has  no  jurisdiction  to  act  as 
judge  therein,  and  should  grant  a  change  of 
venue.  It  is  no  excuse  lor  refusing  a  change 
of  venue  in  such  case  to  say  that  the  judge 
decided  correctly  upon  the  matter  before  him 
after  refusing  such  change  of  venue.  (Estate 
of  White,  37  Cal.  190.) 

91.  Judge  who  has  been  attorney  in  a  pro- 
ceeding is  disqualified  to  sit,  and  should  grant 
a  motion  to  change  the  place  of  trial.  (Uarn- 
hart  V.  Fulkerth,  59  Cal.  130.) 

Cited  94  Cal.  28. 

92.  Where,  pending  the  settlement  of  a 
statement  on  motion  for  a  new  trial,  the  term 
of  ofiSce  of  the  judge  who  tried  the  case  ex- 
pires and  one  of  the  attorneys  in  the  action 
becomes  his  successor,  the  party  moving  for  a 
new  trial  is  entitled,  under  section  398  ot  the 
Code  of  Civil  Procedure,  to  have  the  action 
transferred  to  an  adjoining  county,  on  the 
ground  of  the  disqualification  of  the  judge 
before  whom  the  case  is  pending.  (Finn  v. 
Spagnoli,  67  Cal.  330.) 

Cited  94  Cal.  28. 

93.  A  change  of  the  place  of  trial  may  be 
had  on  the  ground  that  the  judge  of  the  court 
in  which  the  action  was  brought  had  received 
a  general  retainer  from  one  of  the  parties. 
(Kern  Valley  Water  Co.  v.  McCord,  Lux  v. 
Stine  Canal  Co.,  Miller  v.  McCord,  70  Cal.  646.) 

94.  Though  it  is  the  duty  of  a  superior 
judge  who  18  disqualified  to  try  an  action  for 
any  cause  to  grant  a  motion  to  change  the 
place  of  trial  if  he  entertains  tlie  motion  in 
the  absence  of  any  other  superior  judge  who 
is  qualified  to  act,  yet  if  the  superior  judge 
who  is  holding  the  court  at  the  time  the  mo- 
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tion  18  heard,  and  who  callfl  it  for  hearing,  is 
qnalified  to  trjr  the  cane,  and  is  read^  and 
willing  to  try  it,  having  been  called  in  for 
that  purpose  by  the  judge  who  is  disaaali- 
fied,  the  motion  should  be  denied.  (Upton 
V.  Upton,  94  Oal.  26.) 
Cited  98  Cal.  119. 

95.  Where  the  uncontradicted  affidavits  in 
support  of  a  motion  to  change  the  place  of 
trial  of  an  action,  for  disqualitication  of  the 
judge,  show  that  the  judge  had  been  the  at- 
torney for  the  opposing  party  in  the  action,  it 
is  the  duty  of  the  judge,  who  knows  of  his  own 
disqualitication,  to  grant  the  motion  without 
delay  and  without  entertaining  any  counter- 
motion  calling  for  the  exercise  of  judicial  dis- 
cretion, and  he  is  not  justiiied  in  refusing  or 
neglecting  to  act  on  the  motion  merely  be- 
cause the  opposing  party  flies  an  affidavit 
tending  to  show  that  the  convenience  of  wit- 
nesses requires  the  retention  of  the  case  and 
the  calling  in  of  another  judge  to  try  it;  and, 
where  the  judge  refuses  or  neglects  to  grant 
the  motion,  a  peremptory  writ  of  mandate 
will  be  issued  by  the  ap|iellate  court  com- 
manding him  to  grant  it.  (Krumdick  v. 
Crump,  98  Oal.  117.) 

Order  changing  venue  in  criminal  case  be- 
cause of  disqualification  of  judge  is  void.  See 
ante,  60. 

Disqualification  of  judge.    See  Judges,  I. 

Prohibiting  judge  trying  cause  where  he  is 
disqualified.    See  Prohibition,  50. 

0.  Residence  of  Defendant;.  Convenience  of 
Witnesses  as  Ground  of  Granting  or  Re- 
fusing. 

96.  Defendant  has  right  to  have  action  tried 
in  county  of  his  residence,  except  in  certain 
cases  specified  in  the  statutes.  Field,  O.  J. 
(Loehr  v.  Latham,  15  Cal.  418.) 

Cited  22  Cal.  131,  538:  48  Cal.  461 ;  61  Oal.  78. 

97.  Where  the  action  is  not  one  of  those 
mentioned  in  sections  392  and  393  of  the  Code 
of  Civil  I^ocedure.  and  the  defendant  resides 
without  the  county  where  it  has  been  com- 
menced, it  is  the  right  of  the  defendant  to 
have  the  place  of  trial  changed,  if,  at  the  time 
he  appears  and  answers  or  demurs,  he  files 
an  affidavit  of  merits  and  demands  in  writing 
that  the  trial  be  held  in  the  proper  county. 
(Watkins  v.  Degener,  63  Cal.  500.) 

Cited  10  Mont.  311;  19  Nev.  443. 

98.  An  allegation  In  a  complaint  against  a 
corporation,  oy  one  who  has  been  general 
manager,  director,  and  owner  of  a  majority  of 
its  capital  stock,  that  "  plaintiff  is  informed 
and  believes"  that  the  defendant  corporation 
has  its  principal  office  in  the  county  in  which 
the  action  is  brought,  will  be  disregarded  as  a 
sham  allegation,  upon  a  motion  to  change  the 
place  of  trial  upon  the  ground  that  the  action 
was  brought  in  the  wrong  county,  where  the 
affidavit  of  merits  by  the  president  of  the  cor- 
poration, upon  which  the  motion  is  based, 
shows  that  at  the  time  of  the  commencement 
of  the  action,  and  afterward,  the  principal 
and  only  place  of  business  of  the  corporation 
wa**  in  the  county  to  which  the  action  is 
sought  to  be  removed,  and  no  notice  of  such 
statement  is  taken  by  the  plaintiff  in  his  op- 
posing affidavit ;  and  such  sham  allegation  of 


the  complaint  does  not  raise  a  conflict  of  eri- 
dence  upon  the  question  as  to  the  place  of 
residence.  (McSherry  v.  Pennsylvania  etc  6. 
Min.  Co.,  97  Oal.  637.) 

Defendant  sued  in  wrong  county,  right  to 
change,  what  waives.    See  poet,  133. 

99.  The  act  of  1858  authorizes  suit  to  be 
brought  in  any  county  designated  in  the  com- 
plaint when  the  residence  of  defendant  is 
unknown.  But  to  resist  the  application  of 
defendant  to  change  the  place  of  trial,  on  the 
ground  that  he  resides  in  a  different  coanty, 
plaintiff  must  show  that  he  used  all  due  dili- 
gence to  ascertain  the  residence.  (Loehr  v. 
Latham,  15  Cal.  418.) 

Cited  61  Cal.  77. 

100.  Where  one  of  the  defendants  resides 
in  the  county  in  which  the  action  is  com- 
menced, the  *action  may  properly  be  tried 
there,  and  an  order  refusing  to  chanee  the 
place  of  trial  to  the  county  in  which  other  of 
the  defendants  reside,  will  not  be  disturbed. 
(Hirschfeld  v.  Sevier,  77  Cal.  448.) 

101.  The  place  of  trial  of  an  action  for  dam- 
ages, commenced  in  a  county  in  which  none  of 
the  defendants  reside,  will  be  chang^  to  the 
proper  county  on  the  application  of  the  de- 
fendants who  have  been  served  with  process. 
(Rathgeb  v.  Tiscornia,  66  Cal.  96.) 

Cited  97  Cal.  642. 

102.  The  right  of  a  defendant  to  have  the 
place  of  trial  changed  to  the  county  of  his 
residence  is  not  affected  by  the  joinder  of 
another  defendant  who  is  not  a  necessary 
party,  and  against  whom  no  cause  of  action  is 
stated.  (Sayward  v.  Houghton,  82  CaU  628.) 
Cited  10  Mont.  311. 

103.  By  the  original  complaint  in  an  action 
in  the  county  of  Santa  Barbara  it  appeared 
that  the  defendant  D.  (a  resident  of  San 
Francisco)  was  the  only  defendant  against 
whom  the  facts  alleged  would  justify  judg- 
ment. Held,  that  he  was  entitled  to  a  change 
in  the  place  of  trial,  and  that  his  right  thereto 
could  not  be  taken  away  by  statements  in  an 
amended  complaint  (filed  after  his  demand), 
setting  up  a  cause  of  action  against  the  other 
defendant.  (Buell  T.  Dodge,  57  Cal.  645.) 
Cited  79  Oal.  33;  11  Mont.  221. 

104.  One  who  is  involuntarily  substitnted 
as  the  sole  defendant  in  an  action,  under  sec- 
tion 386  of  the  Code  of  Civil  Procedure,  ia 
entitled  to  a  change  of  the  place  of  trial  to 
the  county  in  which  he  resides,  notwithstand- 
ing the  failure  of  the  original  defendant  to 
uemand  such  a  change.  (Howell  v.  Stete- 
feldt  Furnace  Co.,  69(Jal.  153.) 

Change  of  parties  during  trial,  effect  <» 
right  to  change  of  venue.    See  post,  105. 

105.  If  a  complaint  is  brought  against  four 
defendants,  two  of  whom  reside  in  another 
county,  a  subsequent  dismissal  as  to  the 
others  does  not  confer  upon  the  defendants 
resident  in  another  county  the  right  to  have  a 
change  of  venue.  (Remington  Sewing  Ma- 
chine (;o.  V.Cole,  62  Cal.  311,  318.) 

106.  Upon  a  motion  for  change  of  place  of 
trial,  on  the  ground  of  the  residence  of  the 
moving  parties  and  the  convenience  of  wit- 
nesses, all  the  defendants  must  join.  (Pieper 
T.  Centinela  L.  Co.,  56Cai.  173.) 
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107.  On  application  by  defendant  to  change 
the  place  of  tirial  on  the  ground  of  residence 
the  plaintiff  ma^  resist  by  showing  that  the 
convenience  of  witnesses  and  the  ends  of  jus- 
tice will  be  promoted  by  the  retention  of  the 
cause,  and  the  court  may,  on  a  proper  show- 
ing of  such  facts,  refuse  to  cliange  the  venue. 
(Jenkins  v.  California  Stage  Co.,  2i  Oal.  637.) 
Cited  48  Cal.  461 ;  61  Oal.  77, 78;  disapproved 

66  Oal.  394. 

108.  When  a  defendant  moves  to  change 
the  place  of  trial  to  the  countv  where  be  re- 
sides the  court  should  deny  the  motion,  if  it 
appears  that  the  convenience  of  witnesses 
requires  the  cause  to  be  tried  in  the  county 
where  it  is  pending.  (Hall  v.  Central  Pac 
B.  K.  Co.,  49  Cal.  454.) 

Cited  66  Cal.  592. 

100.  Whether,  if  the  motion  of  defendant 
for  a  change  of  venue  is  heard  after  he  has 
answered,  tne  claim  on  his  part  that  the  suit 
has  been  brought  in  the  wrong  county  mu^t 
or  can  be  met  by  one  on  the  part  of  the  plain- 
tiff (if  the  latter  intends  to  assert  such  claim) 
that  it  will  promote  the  convenience  of  wit- 
nesses and  the  ends  of  justice  to  retain  the 
cause  for  trial  where  it  is,  is  a  question  not 
necessary  to  be  decided  in  this  case.  (Cook 
V.  Pendergast,  61  Oal.  72.) 
Cited  97  Cal.  641;  2  Col.  App.  103. 

110.  When  the  action  is  brought  in  a  county 
other  than  that  in  which  the  defendant  re- 
sides he  has  a  prima  facie  right  to  have  the 
venue  changed  to  the  county  of  his  residence, 
bat  this  right  is  subject  to  the  power  o(  the 
cour.  to  retain  the  cause  for  trial  in  the 
county  in  which  it  was  brought  if  the  con- 
venience of  witnesses  and  ends  of  justice  re- 
quire it.  (Hanchett  v.  Finch,  47  Cfal.  192.) 
Cited  61  Cal.  77. 

111.  The  mere  preponderance  in  number  of 
witnesses  on  one  side  is  not  necessarily  deci- 
sive of  the  application.  (Hanchett  v.  Finch, 
47  Cal.  192.) 

112.  In  an  action  commenced  in  Lake  coun- 
ty the  defendant  demurred  to  the  complaint, 
and  moved  to  change  the  place  of  trial  to 
Sonoma  county,  where  he  resided.  The  plain- 
tiff op|)08ed  the  motion  on  the  ground  of  the 
convenience  of  witnesses.  Ko  answer  hav- 
ing been  filed,  held,  that  the  motion  could 
not  be  resisted  on  that  Kround.  (Armstrong 
V.  Superior  Court,  63  CaJ.  410.) 

118.  Where  a  motion  for  a  change  of  the 
place  of  trial  is  made  upon  the  filing  of  a  de- 
murrer to  the  complaint,  without  filing  an 
answer,  the  plaintiff  cannot,  by  cross-motion, 
demand  the  retention  of  the  action  in  the 
county  where  it  is  pending  on  the  ground  of 
convenience  of  witnesses,  and  that  an  impar- 
tial trial  cannot  be  had  in  the  county  to  which 
the  action  is  sought  to  be  transferred.  (Mc- 
Sherry  v.  Pennsylvania  etc.  G.  Min.  Co.,  97 
Cal.  637.) 

114.  A  defendant  who  demurs  to  a  com- 
plaint without  answering  must  demand  a 
change  of  venue  (if  he  claim  it  on  the  ground 
that  the  proper  county  is  not  designated)  be- 
fore or  when  he  demurs.  If  his  motion  to 
change  the  place  of  trial  is  brought  to  a  hear- 
ing Mfore  biB  answer  the  plaintiff  cannot  by 


cross-motion  demand  the  retention  of  the  ac- 
tion in  the  county  where  it  is  pending,  on  the 
ground  of  the  convenience  of  witnesses.  (Cook 
V.  Pendergast,  61  Cal.  72.) 
Cited  11  Mont.  221. 

115.  The  only  case  in  which  it  can  ever  be 
necessary  or  proper  for  plaintiff  on  cross-mo- 
tion to  ask  that  the  action  be  retained  for  trial 
in  the  county  where  he  has  brought  it  (be- 
cause of  convenience  of  witnesses,  etc)  is 
the  case  in  which  the  motion  of  defendant  is 
upon  the  ground  that  the  county  designated 
in  the  complaint  is  not  the  proper  county. 
When  the  motion  on  part  of  defendant  is 
made  upon  the  ground  that  an  impartial  trial 
cannot  be  had,  or  that  the  change  will  pro- 
mote the  convenience  of  witnesses,  or  that 
the  judge  is  disqualified,  the  plaintiff,  with- 
out cross-motion,  bat  in  response  to  defend- 
ant's motion,  may  file  counter-affidavits. 
(Cook  V.  Pendergast,  61  Cal.  72.) 

Cited  63  Cal.  411 ;  66  Cal.  322,  601. 

116.  Where  a  change  of  venue  is  asked  b^ 
defendant  on  the  ground  of  his  residence,  if 
the  convenience  of  witnesses  requires  that 
the  action  should  be  retained  for  trial  in  the 
court  where  it  was  commenced  the  plaintiff 
should  present  that  fact  in  opposition  to  the 
motion,  and  if  he  neglects  to  do  so  it  is  doubt- 
ful whether  he  can  afterward  apply  to  the 
court  to  which  it  has  thus  been  removed  to 
have  it  sent  back  again.  (Pierson  v.  McCa- 
hill,  22  Cal.  127.) 

Cited  61  Cal.  77. 

117.  If  the  action  is  brought  in  a  county 
other  than  that  in  which  the  defendant  re- 
sides, and  he  moves  for  a  change  of  venue  on 
this  ground,  the  plaintiff,  if  he  wishes  to 
have  the  action  tried  in  the  county  where  the 
action  was  brought  on  account  of  the  con- 
venience of  witnesses,  must  make  a  counter- 
motion  to  have  it  retained.  He  cannot  permit 
the  venue  to  be  changed,  and  then  move  to 
return  the  case  to  another  county.  (Edwards 
V.  Southern  Pac.  K.  R.  Co.,  48  Cal.  460.) 
Cited  49  Cal.  454;  61  Cal.  77. 

118.  On  motion  by  defendant  to  change  the 
place  of  trial,  on  the  ground  that  he  is  sued 
in  the  county  in  which  he  does  not  reside,  if 
plaintiff  resist  the  motion  because  of  the  con- 
venience of  witnesses  the  evidence  as  to  the 
convenience  should  be  as  full  and  particular 
as  that  which  is  required  upon  an  application, 
for  this  cause,  to  transfer  tne  trial  to  another 
county.  The  afiSdavit  must  state  the  names 
of  the  witnesses.  (Loehr  v.  Latham,  15  Oal. 
418.) 

119.  As  matter  of  practice,  where  defend- 
ant moves  to  transfer  the  cause  to  the  county 
of  his  residence,  plaintiff  may  resist  by  a 
counter-motion  to  retain  the  cause  on  account 
of  the  convenience  of  witnesses,  notwithstand- 
ing the  residence  nf  defendant,  and  then  de- 
fendant can  reply  to  the  allegations  as  to  the 
convenience  of  witnesses;  or  plaintiff,  instead 
of  a  counter-motion,  may  simply  resist  the 
motion  of  defendant,  but  reasonable  time 
should  be  allowed  defendant,  if  desired,  to 
meet  the  matter  set  up  in  opposition  to  the 
original  motion.  (Loehr  v.  Latham,  15  Cal. 
418.) 

120.  The  practice  upon  this  subject  being 
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nnRettled,  the  parties,  on  the  return  of  the 
cause,  should  nave  an  opportunity  of  fully 
presenting  the  merits  of  the  motion.    (Loefar 
V.  Latham,  15  Cal.  418.) 
Discretion  of  court  where  change  asked  on 

f  round  of  convenience  of  witnesses.  See  ante, 
1.2. 

121.  It  will  operate  against  the  application 
for  a  change  of  venue  where  the  affidavit  of 
the  party  shows  that  all  the  witnesses  of  his 
adversary  reside  in  the  place  from  whence  he 
applies  to  remove  the  tnal.  (Sloan  v.  Smith, 
3  Cal.  410.) 

122.  Where  motion  is  based  on  convenience 
of  witnesses,  the  mere  preponderance  in  the 
number  of  witnesses  which  either  party  ex- 
pects to  produce  does  not  necessarily  deter- 
mine the  order  to  be  made ;  this  is  a  matter 
within  the  discretion  of  the  court.  (Reavis 
V.  Oowell,  56  Cal.  588.) 

123.  In  a  motion  to  change  the  venue  for 
the  convenience  of  witnesses,  if  the  plaintiff's 
evidence  is  in  the  county  where  the  suit  is 
brought,  and  the  defendant  fails  to  show  that 
his  evidence  is  not  accessible  in  said  county, 
the  motion  should  be  denied.  (People  v. 
Plumas  Eureka  Min.  Co.,  61  Cal.  566;  Han- 
chett  V.  Finch,  47  Cal.  192.) 

124.  In  an  action  to  foreclose  a  mortgage 
upon  lands  situated  partly  in  two  counties, 
where  the  affidavits  on  the  part  of  the  de- 
fendants established  clearly  that  the  conven- 
ience of  witnesses  would  be  promoted  by  a 
change  of  the  place  of  trial  to  the  other 
county  in  which  the  suit  might  properly  have 
been  brought,  and  the  record  discloses  no 
reason  or  sufficient  showing  to  the  contrary, 
an  order  denying  the  motion  of  the  defend- 
ants for  such  change  cannot  be  justified  upon 
the  ground  that  the  granting  of  such  orders  is 
in  tlie  discretion  of  the  court,  and  it  will  be 
reversed  upon  appeal.  (Thompson  v.  Brandt, 
98  Cal.  155.) 

125.  Neither  party  to  an  cction  can  move 
for  a  change  of  the  place  of  trial  on  the  ground 
of  the  convenience  of  witnesses  until  after 
answer.  (Thomas  v.  Placerville  G.  Q.  Min. 
Co.,  65  Cal.  600,  cited  11  Mont.  221 ;  Howell  v. 
Stetefeldt  Furnace  Co.,  69  Cal.  153.) 

126.  In  an  affidavit  upon  a  motion  to  change 
the  place  of  trial,  stating  the  names  of  the 
witnesses,  and  that  they  are  material,  and 
stating  that  they  reside  in  the  county,  it  is  not 
necessary  to  state  that  affiant  expects  to  be 
able  to  procure  their  attendance  at  the  trial. 
(Reavis  v.  Cowell,  56  Cal.  688.) 

Change  of  to  place  of  residence  of  defend- 
ant.   See  Marriage  and  Divorce,  121,  122. 

7.  Practice  on  Motion. 

a.  Application  for    Change,   Duty  to  Make, 

Time  of  Making,  and  How  Made. 

127.  Court  is  not  bound  of  its  own  motion 
to  change  the  venue.  (Watts  v.  White,  13  Cal. 
321.) 

128.  After  party  has  appeared  and  answered 
to  merits  causes  will  not  be  removed  from  one 
district  or  county  to  another  county  or  dis- 
trict.   (Reyes  v.  Sanford,  5  Cal.  117.) 
Cited  9  Cal.  643:  61  Cal.  75:  3  Nev.  406;  8 

Nev.  186. 


129.  An  affidavit  nf  merits  and  an  applica- 
tion for  a  chan^  of  the  place  of  trial  of  aa 
action  must  be  bled  when  the  defendant  ap- 
pears and  answers  or  demurs.  An  affidavit 
and  demand  filed  before  such  appearance  are 
of  no  avail.  (Nicholl  v.  Nicboll,  66  Cal.  36.) 
Cited  92  C;al.  201. 

130.  A  motion  for  a  change  of  the  place  of 
trial  to  the  county  of  the  defendant's  resi- 
dence is  properly  denied  where  no  demand 
for  the  change  was  made  in  writing  at  the 
time  of  appearing  and  demurring  to  the  com- 
plaint, as  required  by  section  396  of  the  Code 
of  Civil  Procedure.  (Pennie  v.  Visher,  94 
Cal.  323.) 

131.  An  objection  to  the  venue,  if  made  on 
grounds  appearing  in  the  complaint,  must  be 
made  at  or  Defore  the  time  of  filing  the  de- 
murrer, or  it  will  be  deemed  waived.  (Peares 
V.  Freer,  9  Cal.  642.) 

132.  The  ri^ht  to  move  for  a  chan^  of 
place  of  trial  is  not  waived  if  the  notice  of 
the  motion  is  given  at  the  same  time  at  which 
the  answer  and  demurrer  are  filed  and  served. 
(Mahe  v.  Reynolds,  38  Cal.  660.) 

Cited  61  Cal.  75. 

133.  If  a  defendant,  sued  in  a  county  where 
he  does  not  reside,  demurs  to  the  complaint, 
and  the  demurrer  is  sustained,  and  he  then 
demurs  to  an  amended  complaint  before  giv- 
ing notice  of  a  motion  for  change  of  venue,  he 
waives  the  right  to  have  the  case  tried  in  the 
county  where  he  resides.  (Jones  v.  Frost,  28 
Cal.  245.) 

Cited  61  Cal.  75. 

134.  Where  a  motion  was  made  to  change 
the  venue  on  the  ground  that  neither  of  the 
parties  resided  in  the  district,  where  no 
objection  was  made  in  the  answer,  and  after 
nearly  six  months  had  elapsed  before  the 
objection  was  taken,  held,  that  the  motion 
came  too  late,  and  was  properly  rejected. 
(Tooms  V.  Randall,  3  Cal.  438.) 

Cited  9  Cal.  643;  61  Cal.  76;  3  Nev.  406.) 

135.  After  twelve  competent  trial  jurors 
have  been  obtained  in  a  criminal  case  it  is 
too  late  for  the  defendant  to  ask  for  time  to 
prepare  affidavits  as  the  basis  of  an  applica- 
tion for  a  change  of  venue  on  the  ground  that 
the  defendant  cannot  have  a  fair  and  impar- 
tial trial  before  the  jurors  passed  upon  and 
received.    (People  v.  Cotta,  49  Cal.  166.) 

136.  Whether,  in  a  foreclosure  suit  in  the 
seventh  district  as  to  land  situate  in  Contra 
Costa  county,  a  party  can  appear  and  contest 
the  case  in  San  Francisco  before  the  judge  of 
the  seventh  district,  under  a  stipulation  and 
without  exception  as  to  the  place  of  trial,  and 
afterward  assign  that  fact  as  error,  query? 
(De  Leon  v.  Higuera,  15  Cal.  483.) 

Time  of  making  application  to  change  or 
refuse  change  where  motion  is  I)ased  on  oon- 
venience  of  witnesses.    See  ante,  II,  6,  c 

137.  Where  a  suit  for  real  estate  is  brought 
in  the  wrong  county,  a  motion  to  change  the 
venue,  and  not  demurrer,  is  the  proper  rem- 
edy.   (Watts  v.  White,  18  Cal.  321.) 

b.  Who  to  Join  in. 

138.  It  is  not  necessary  that  all  defendants 
in  action  should  join  in  a  demand  for  a  change 
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ol  venne.    (McSherry  v.  Pennsylvania  etc 
Q.  Min.  Co.,  97  Cal.  637.) 

139.  An  affidavit  of  merits,  used  at  the 
hearing  of  a  motion  for  a  change  of  venue,  in 
behalf  of  each  and  all  the  defendants,  made 
b^  one  of  the  defendants  therein,  which  re- 
cites that  the  affiant  makes  it  for  each  and  all 
of  the  defendants  and  at  their  request,  and 
that  the  affiant  and  the  other  defendants  have 
fully  and  fairly  stated  the  facts  of  the  case  to 
their  attorneys,  who,  upon  such  statement, 
advised  each  and  all  of  them  that  they  had  a 
good  and  substantial  defense  upon  the  merits 
of  the  action,  which  each  and  all  of  them  be- 
lieved to  be  true,  is  in  all  respects  sufficient, 
and  is  not  objectionable  because  made  by  one 
of  the  defendants  only.  (McSherry  v.  Penn- 
sylvania etc.  G.  Min.  Co.,  97  Cal.  637.) 

140.  In  action  to  determine  rights  to  real 
estate  against  several  parties,  under  the  pro- 
visions of  title  IV,  part  II,  of  the  Code  of  Civil 
Procedure,  each  defendant  is  entitled  as  a 
matter  of  right  to  have  the  action  tried  in  the 
county  in  wnich  the  real  estate  is  situated, 
and  it  is  not  necessary  that  alt  the  defendants 
should  join  in  claiming  such  rights.  (O'Keil 
V.  O'Neil,  54  Cal.  187.) 

Cited  56  Cal.  175;  100  Cal.  16;  6  Dak.  277. 

141.  Upon  motion  to  change  place  of  trial, 
in  action  against  sheriff  and  his  sureties,  on 
the  ground  that  the  action  was  not  brought 
in  the  proper  county  where  an  affidavit  of 
merits  was  filed  by  the  sheriff,  it  is  not  neces- 
sary for  affidavits  to  be  filed  by  the  other 
defendants.  (Rowland  v.  Coyne,  56  Cal.  1.) 
Cited  66  Cal.  236;  92  Cal.  202;  97  Cal.  642. 

142.  Where  several  defendants  are  sued  as 
sureties  on  a  bond,  an  affidavit  of  merits  in 
support  of  a  motion  for  a  change  of  the  place 
of  trial  need  not  be  made  by  more  than  one 
of  them.  (People  ex  rel.  State  Board  of  Har- 
bor Commrs.  v.  Larue,  66  Cal.  235.) 

Cited  92  Cal.  201. 

Who  to  join  or  move  for  where  several  de- 
fendants.   See  ante,  II,  6,  c. 

Where  several  defendants,  change  to  resi- 
dence of  one.    See  ante,  II,  6,  c. 

c.  Demand  and  Notice. 
Demand,  necessity  of.    See  ante,  ISO. 

143.  Demand  for  change  may  be  signed  by 
an  attorney  simultaneously  with  his  appear- 
ance. (People  ex  rel.  State  Board  of  Harbor 
Commrs.  v.  Larue,  66  Cal.  235.) 

Cited  97  Cal.  642. 

144.  A  written  demand  for  the  change  of 
place  of  trial  of  an  action  is  not  insufficient 
because  the  attorneys  of  the  defendant,  de- 
scribing themselves  as  such,  say  that  they 
demand,  instead  of  saying  that  defendant  de- 
mands, the  change.  (Buck  v.  Eureka,  97  Cal. 
136.) 

146.  A  notice  of  a  motion  to  change  the 
place  of  trial  is  not  a  demand.    (Byrne  v. 
Byrne,  57  Cal.  348.) 
Cited  94  Cal.  326;  100  Cal.  17;  19  Nev.  443. 

146.  To  entitle  a  defendant  sued  in  the 
wrong  county  to  a  change  of  place  of  trial 
demand  in  writing  must  be  made,  as  required 
by  the  Code  of  Civil  Procedure,  section  396. 
Notice  of  a  motion  to  change  the  place  of  trial 


is  not  such  a  demand.    (Estrada  v.  Orefia,  54 
Cal.  407.) 

Cited  57  Cal.  848;  94  Cal.  326;  100  Oal.  17; 
19  Nev.  443. 

d.  Affidavits  on  Motion. 

147.  In  an  action  to  quiet  title  to  land,  npon 
the  supposition  that  it  is  proper  to  move  for  a 
change  of  venue  on  the  ground  that  the  land 
is  situated  outside  of  the  county  in  which  the 
action  is  brought,  it  is  incumbent  upon  the 
court  to  transfer  the  cause  to  the  proper 
county  upon  a  mere  suggestion,  and  no  affi- 
davit of  merits  is  necessary;  nor  does  a  fail- 
ure to  appeal  from  a  first  order  denying  a 
motion  for  such  change,  for  want  of  an  affi- 
davit of  merits,  constitute  a  waiver  of  right  to 
move  again  for  the  transfer  of  the  cause  to 
the  proper  county.  (Fritts  v.  Camp,  94  Oal. 
393.) 

148.  An  affidavit  of  merits,  npon  a  motion 
for  a  change  of  venue  made  by  a  defendant,  is 
not  insufficient  because  of  the  omission  of  the 
names  of  the  defendants  from  the  title  of  the 
action,  where  the  notice  of  motion  states  that 
the  motion  will  be  made  "  upon  the  affidavit 
and  demand  of  defendant  to  change  the  place 
of  trial,  annexed  and  served  with  said  notice, 
and  upon  said  notice  and  all  the  papers  and 
pleadings  on  file  in  said  action,"  and  both  the 
notice  and  demand  were  duly  entitled  in  the 
action,  and  the  affidavit  was  filed  with  the 
notice.    (Watt  v.  Bradley,  95  Cal.  415.) 

149.  The  affidavit  read:  "I  have  fully  and 
fairly  stated  the  case  in  this  action  to  my  at- 
torney and  counsel,"  etc.  Held,  sufficient. 
(Watkiiis  V.  Degener,  63  Cal.  500.) 

Cited  66  Cal.  236. 

150.  An  affidavit  of  merits  which  recites 
that  the  affiant  "  has  fully  and  fairly  stated 
his  case  and  the  facts  constituting  his  defense 
in  the  action  "  to  his  attorney  is  insufficient ; 
the  affiant  should  aver  that  he  has  fully  and 
fairly  stated  the. case  to  his  attorney.  (People 
ex  rel.  State  Board  of  Harbor  Commrs.  v.  La- 
rue, 66  Cal.  235.) 

Cited  97  Cal.  642. 

151.  Affidavit  stating  that  affiant  has  a  per- 
sonal knowledge  of  the  matters  in  issue,  that 
he  has  fully  and  fairly  stated  the  facts  to  his 
counsel,  that  they  inform  him  that  be  has  a 
good  and  valid  defense  upon  the  merits, 
which  he  verily  believes  to  be  true,  is  suffi- 
cient. (Rowland  v.  Coyne,  55  Cal.  1,  4.) 
Cited  97  Cal.  642. 

162.  In  the  affidavit  upon  which  the  defend- 
ant moved  for  an  order  changing  the  place  of 
trial,  he  says  that  he  has  fully  and  fairly 
stated  "  the  case  "  in  this  action  toE.  S.  Pills- 
bury,  one  of  his  counsel,  and  that  after  such 
statement  he  is  advised  by  his  said  counsel, 
and  verily  believes  that  he  has  a  good  and 
substantial  defense  on  the  merits.  Held, 
sufficient  as  an  affidavit  of  merits.  (Buell  v. 
Dodge,  63  Cal.  653.) 

^153.  There  is  no  essential  difference  be- 
tween an  affidavit  of  merits  which  states  that 
the  defendant  "  has  fully  and  fairly  stated 
the  case  in  this  action,"  and  one  which  states 
that  he  "  has  fully  and  fairly  stated  the  facts 
of  the  said  case."  (Rathgeb  v.  Tiscornia.  66 
Cal.  96.) 
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164.  An  affidavit  of  merits  apon  a  motion 
for  a  change  of  venne  which  alleges  that  the 
affiant  fully  and  fairly  stated  all  the  facts  re- 
lating to  the  action  to  his  counsel,  and  that  he 
is  advised  by  him  that  he  has  a  good,  sub- 
stantial, and  complete  defense  on  the  merits 
of  the  action,  is  not  detective  because  of  fail- 
ing to  allege  that  the  affiant  believed  the  ad- 
vice of  hiB  counsel.  (Watt  t.  Bradley,  95 
Cal.415.) 

155.  An  affidavit  of  merits  upon  a  motion 
to  change  the  place  of  trial,  stating  merely 
that  the  affiant  had  fully  and  fairly  stated  to 
the  attorney  all  the  facts  constituting  the 
defense  of  the  defendants,  etc.,  inst^d  of 
the  facts  of  the  case,  is  insufficient.  (Palmer 
V.  Barclay,  92  Cal.  199.) 
Cited  97  Cal.  642. 

166.  An  affidavit  of  merits  on  a  motion  for 
a  change  of  the  place  of  trial  may  be  made  by 
the  attorney  of  the  party  applying  for  the 
change,  where  it  shoyrs  a  sufficient  reason  for 
its  not  being  made  by  the  party  himself. 
(Nicholl  V.  KichoU,  66  Cfal.  36.) 

Cited  92  Cal.  201. 

167.  Under  section  473  of  the  Code  of  Civil 
Procedure,  which  is  to  be  liberally  construed 
with  a  view  to  promote  justice,  the  trial 
court  has  power,  in  the  exercise  of  its  dis- 
cretion, to  allow  an  insufficient  affidavit  of 
merits,  which  has  been  filed  in  due  time  upon 
a  motion  to  change  the  place  of  trial  of  an  ac- 
tion, to  be  amended  after  the  time  for  filing 
the  original  affidavit  has  expired,  and  the  fil- 
ing of  the  amended  affidavit  relates  back  to 
the  time  of  the  filing  of  the  original  affidavit. 
(Palmer  v.  Barclay,  92  CaL  199.) 

168.  Upon  an  application  by  a  defendant 
in  a  criminal  case  for  a  change  of  the  place  of 
trial,  counter-affidavits  mav  be  filed  by  the 
prosecution  controverting  aefendant's  state- 
ments.    (People  v.  Majors,  65  Oal.  138.) 

Allegations  in  affidavit  as  to  place  of  resi- 
dence, when  sham.    See  ante,  98. 

Affidavits  in  support  of  motion  for  change 
because  fair  and  impartial  trial  cannot  be 
had.    See  ante,  II,  6,  a. 

Affidavit  on  motion  to  retain  case  becaose 
of  convenience  of  witnesses.    See  ante,  118. 

Affidavit  for  removal  because  of  preindice 
or  disqualification  of  judge.  See  ante,  II,  6,  b. 

Affidaint  on  information  and  belief.  See 
ante,  70-72,  79. 

Affidavit,  want  of  statement  of  venne  in. 
See  Affidavits. 

e.  Evidence  Outside  Record. 

169.  The  conrt  has  discretion,  on  the  bear- 
ing of  a  motion,  to  consider  evidence  outside 
of  the  papers  on  file  when  notice  of  the  mo- 
tion was  given,  if  necessary  to  aid  in  arriving 
at  its  proper  determination.  (Younglove  v. 
Steinman,  80  Cal.  376.) 

f.  Disqualification  of  Judge,  or  Jurisdiction 
of  Court  to  which  Transfer  Made. 

160.  The  disqualification  of  the  judge  of  the 
proper  county  in  no  way  afiects  the  right  of  a 
defendant  to  a  change  of  the  place  of  trial. 
(Bathgeb  v.  Tiscornia,  66  Cal.  96.) 

161.  In  an  action  commenced  in  S.  county 
a  motion  was  made  to  transfer  the  case  to  M. 


county,  on  the  ground  that  the  defendants 
were  all  residents  of  the  latter  county,  and 
was  resisted  on  the  ground  that  the  judge 
thereof  was  disqualified.  Held,  the  motion 
was  properly  granted.  (Paige  v.  Carroll,  61 
Cal.  215.) 
Cited  94  Oal.  28;  98  Cal.  119. 

162.  The  judge  actually  holding  the  court  ia 
"the  judge  thereof,"  within  the  meaning  of 
section  398  of  the  C!ode  of  Civil  Procedure, 
and  would  not  be  justified  in  changing  the 
place  of  trial  because  the  judge  of  the  superior 
court  of  the  county  is  disqualified.  (Paige 
y.  Carroll,  61  Cal.  216.) 

163.  When  the  place  of  trial  of  an  action  ia 
changed  it  is  not  necessary  to  the  validity  of 
a  notice  of  a  motion  that  the  court  to  which 
the  trial  is  changed  should  have  jurisdiction 
of  the  cause  by  the  previous  filing  of  the 
papers.  _  It  is  enough  that  the  court  had 
jurisdiction  when  the  motion  was  made,  and 
that  the  notice  was  sufficient  as  to  tinae.  The 
notice  of  a  motion  is  not  a  proceeding  in 
court.    (Younglove  v.  Steinman,  80  Cal.  375.) 

g.  Postponing  Hearing. 

164.  Where  the  defendant,  at  the  time  he 
demurs,  demands  that  the  trial  be  had  in  the 
county  of  his  residence,  his  motion  for  a 
change  of  the  place  of  trial  cannot  be  post- 
poned by  the  conrt  until  the  answer  is  filed 
and  leave  granted  to  the  plaintifi  to  make  a 
cross-motion  to  retain  the  case  on  the  ground 
of  convenience  of  witnesses.  (Heald  v. 
Hendy,  65  Cal.  321.) 

C!ited  79  Cal.  33:  97  Cal.  641:  2  Col.  App.  106; 
11  Mont.  221. 

166.  It  is  not  error  in  court,  on  trial  for 
murder,  to  postpone  consideration  of  a  mo- 
tion on  the  part  of  the  defendant  for  a  change 
of  venue  until  an  attempt  is  made  to  impanel 
a  jury.  (People  v.  Plummer,  9  Cal.  298.) 
Cited  76  Cal.  340;  3  Nev.  461. 

166.  Where  a  motion  is  thus  postponed, 
and  connsel  for  prisoner  afterward  declines, 
on  the  intimation  of  the  court,  to  renew  the 
motion,  he  cannot  take  advantage,  on  appeal, 
of  the  failure  of  the  court  to  oraer  a  change 
of  venue.     (People  v.  Plummer,  9  Cal.  298.) 

Buling  on  demurrer  pending  motion  for 
change  of.    See  Pleading  and  Practice,  X,  12. 

Trial  of  cause  pending  motion  for  change. 
See  Prohibition,  67. 

b.  Judgment  or  Order  on ;  (Conclusiveness  of; 
Renewing  Motion;  Review  on  Manda- 
mus; Appeal. 

167.  Although  the  affidavit  upon  which  the 
application  to  change  the  venue  of  an  action 
is  made  may  not  snow  any  legal  cause  for 
such  change,  still,  if  the  court  grants  the  ap- 
plication^ it  has  acted  judicially  upon  a  mat- 
ter within  its  cognizance  and  where  it  was 
clothed  with  a  discretion,  and  by  the  order 
the  place  of  trial  becomes  changed.  (People 
ex  rel.  Meminger  v.  Sexton,  24  Cal.  78. ) 

168.  When  two  motions  are  pending  in  an 
action  at  the  same  time,  one  to  change  the 
venue  and  one  to  diamias,  an  entry  of  a  judg- 
ment of  dismissal,  without  any  formal  order 
denying  the  motion  to  change  the  venue,  is  a 
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Tirtnal  denial  of  the  same.    (People  v.  De  La 
Guerra,  24Cal.  73.) 

109.  The  court  in  which  the  action  was 
oommenced  made  an  order  for  the  transfer  of 
the  cause  for  trial  to  the  county  in  which  the 
defendant  resided,  on  condition  that  the  de- 
fendant pay  certain  coats.  The  order  did  not 
specifv  any  time  within  which  the  costs 
shoala  be  paid.  FoQi^een  days  afterward 
the  court,  on  an  ex  parte  application,  aet 
aside  the  order  of  transfer  for  the  reason  that 
the  costs  nad  not  been  paid,  although  the  de ' 
fendant  then  and  there  offered  to  pay  the 
same.  Held,  that  the  order  setting  aside 
the  order  of  transfer  was  properly  made. 
(Estep  V.  Armstrong,  69  Cal.  536.) 

170.  If  a  motion  for  change  of  venne  on  the 
ground  that  a  fair  and  impartial  trial  cannot 
be  had  is  denied  conditionally  or  temporarily, 
with  leave  to  renew  the  application,  and  a 
jar^r  ia  not  impaneled  until  after  the  lapse  of 
a  time  during  which  great  changes  might 
occur  in  public  opinion  touching  the  guilt  of 
the  defendant,  it  is  the  duty  of  the  defense 
to  renew  the  application  at  the  time  suggested 
by  the  court,  and,  if  it  is  not  renewed,  the 
order  denying  the  application  will  not  be  dis- 
turbed.   ^People  T.  Ooldenson,  76  Cal.  328.) 

Failure  to  renew  motion  where  hearing 
postponed.    See  ante,  II,  7,  g. 
Second  change  of  venue.   See  post,  II,  7,  k. 

171.  The  superior  court  in  which  an  action 
was  brought,  after  making  an  order  (;ranting 
a  change  of  the  place  of  trial,  has  jurisdiction 
to  set  aside  the  order  on  the  ground  that  it 
was  inadvertently  made.  (Baker  t.  Fire- 
man's Fund  Ins.  Co.,  73  Cal.  182.) 

172.  When  a  case  is  transfen^ed  because  of 
the  disqualitication  of  the  judge  the  deter- 
mination of  what  court  is  the  nearest  to 
which  the  transfer  should  be  made  under  the 
Statute  is  within  the  jurisdiction  of  the  judge, 
and  the  selection  of  a  county  seat  most 
readily  accessible,  though  not  the  nearest  in 
distance,  whether  erroneous  or  not,  will  not 
render  the  final  judgment  in  the  case  void 
upon  collateral  attack.  (Gage  y.  Downey,  79 
Cal.  140.)    Cited  9  Utah,  44o. 

173.  In  a  criminal  case  in  a  justice's  court, 
upon  the  afiSdavit  of  the  defendant  that  be 
cannot  have  a  fair  and  impartial  trial  in  the 
township  in  which  the  action  or  proceeding 
is  brougnt,  it  is  not  the  imperative  duty  of 
the  court  to  transfer  the  case  to  another 
township  for  trial,  as  it  is  for  the  court  to  de- 
termine, from  the  facts  stated  in  the  afSdavit, 
whether  the  reasons  given  support  the  opinion 
of  the  defendant  that  be  cannot  have  a  fair 
and  impartial  trial,  and  for  any  abuse  of  dis- 
cretion there  is  a  speedy  and  adequate 
remedy  by  appeal  to  the  superior  court;  and, 
there  being  no  want  of  jurisdiction,  an  action 
will  not  lie  to  annul  and  set  aside  the  judg- 
ment for  refusal  to  grant  such  change  of  the 
place  of  trial.  (Lowrey  v.  Hogue,  85  Cal.  600.) 

174.  Mandamus  will  not  lie  to  compel  a 
court  to  proceed  with  the  trial  of  an  action 
after  an  order  has  been  made  changing  the 
place  of  trial.  The  remedy,  if  an  injury  is 
sustained,  is  by  an  appeal  from  the  final  judg- 
ment. (People  ex  rel.  Meminger  v.  Sexton, 
24  Cal.  78.) 

CAU  DiOMi,  Vol.  UI.-186 


Cited  28  Cal.  169,  641;  29  Cal.  309;  36  Cal. 
214;  57  Cal.  634. 

175.  When  a  motion  to  change  the  place  of 
trial  of  an  action  is  overruled  without  delay, 
an  appeal  from  the  order  affords  a  complete 
remedy,  and  mandamus  will  not  lie  to  com- 
pel the  court  to  change  the  place  of  trial. 
Mandamus  is  only  proper  when  the  court  un- 
reasonably delays  to  decide  the  motion. 
(County  of  San  Joaquin  v.  Superior  Court  of 
San  Joaquin  County,  98  Cal.  602.) 

176.  The  action  of  a  justice's  court  in  grant- 
ing or  refusing  a  change  of  venue  cannot  be 
reviewed  in  an  application  for  a  mandamus. 
By  this  writ  the  justice  may,  in  case  of  his  re> 
fusal,  be  compelled  to  act,  out  his  erroneous 
action  cannot  be  thus  corrected.  The  remedy 
is  by  appeal.  (People  ex  rel.  Flagley  v.  Hub- 
bard, 22  Cal.  34.) 

Cited  28  Cal.  641 ;  37  Cal.  534. 

Mandamus  to  compel  judge  to  grant  mo- 
tion.   See  ante,  95. 

Improper  change  of,  going  to  trial  does  not 
waive,    bee  Jurisdiction,  41. 

Improper  change  of,  effect  of  determination 
of  jansdiction.    See  Jurisdiction,  56. 

Appealability  of,  orders  on  motion  for 
change  of.    See  Appeals,  II,  19. 

Appeal,  review  of  order  on  motion  for 
change.    See  Appeals,  XI,  13,  e. 

Appeal,  sufficiency  of  evidence  to  prove 
venue,  how  presented  on.  See  Appeals,  VII, 
29. 

Review,  orders  on  motion,  how  presented 
for.    See  Appeals,  VII,  6. 

Authentication  and  identification  of  orders 
changing.    See  Appeals,  VI,  6,  d,  D. 

Stay  Mnd  on  appeal  from  order  changing. 
See  Appeals,  1785. 

Presumption  in  favor  of  transfer  from  one 
department  to  another.    See  Appeals,  2821. 

Order  changing,  presumption  in  favor  of. 
See  Appeals,  2823. 

Presumption  as  to  proper  exercise  of  dis- 
cretion.    nee  Appeals,  2822. 

Review  of  order.    See  ante,  II,  2;  60. 

Reversal  of  order  refusing  change  of,  effect 
on  judgments.    See  Appeals,  3092. 

(Change  of  venue  on  appeal  from  justice's 
court.    See  Appeals,  3354,  3355. 

Failure  to  appeal,  effect  on  second  motion. 
See  ante,  147. 

i.  Transmission  of  Papers;  Costa  of  Motion. 

177.  Under  section  1036  of  the  Penal  Code, 
where  the  place  of  trial  of  a  criminal  action  is 
changed  to  a  county  other  than  that  in  which 
the  action  is  brought,  neither  a  bill  of  excep- 
tions taken  on  a  former  trial  of  the  case  for 
purposes  of  an  appeal  to  the  supreme  court, 
or  the  instructions  given  to  the  jury  on  the 
former  trial,  need  be  transmitted  to  the  court 
to  which  the  action  is  removed.  (People  v. 
Bush,  71  Cal.  602.) 

178.  If  defendant  procures  change,  plaintiff 
may  pay  costs  and  transmit  papers  to  the 
county  fixed  as  the  place  of  trial,  and  have 
the  case  placed  on  the  calendar  and  tried. 
(Brooks  V.  Douglass,  32  Cal.  208.) 

Costs  on  change  of  venne.     See  Costs,  II,  2. 
Order  for  expenses  of  witness  on  change  of 
venue.    See  Witnesses,  434. 
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j.  Power  of  Court  to  Whom  Transfer  Made ; 
Trial;  Certifying  Result  Back. 

179.  If  a  justice,  upon  an  aflSdavit  required 
by  the  statute  for  that  purpose,  makes  au  or- 
der changing  the  place  of  trial  of  an  action 
pending  before  him  to  another  justice,  the 
order,  ipso  facto,  vests  jurisdiction  in  the 
justice  to  whom  the  action  is  transferred, 
and  puts  an  end  to  the  jurisdiction  of  the_  jus- 
tice by  whom  the  order  was  made;  and,  if  he 
proceeds  afterward  to  try  the  case  and  render 
judgment,  be  is  liable  for  the  damages  thereby 
sustained.    (Hatch  v.  Galvin,  60  Cal.  441.) 

If  defendant  procures  change,  plaintiff  ma^ 
set  cause  and  have  it  tried.   Bee  ante,  II,  7,  i. 

180.  When  place  of  trial  of  issue  of  fact  in 
probate  court  is  changed  to  another  county, 
the  clerk  of  the  court  to  which  the  case  is 
sent  can  certify  a  transcript  of  the  proceed- 
ings and  result  of  the  trial  back,  and  the 
court  from  which  the  case  was  sent  can  enter 
the  appropriate  judgment.  (People  ex  rel. 
Burdell  y.  Almy,  46  Oal.  245.) 

Jurisdiction  on  transfer  of  cause.  Bee 
Jurisdiction,  III. 

k.  Second  Change  of  Venue. 

181.  Justice's  court  to  which  case  has  been 
transferred  from  another  similar  court  may 
again,  for  cause  shown,  change  the  venue. 
(People  ex  rel.  Flagley  v.  Hubbard,  22  Cal. 
34.)    Cited  11  Mont.  17. 

Failure  to  appeal  from  denial  is  not  waiver 
of  right  to  make  second  motion.  See  ante, 
147. 

Renewal  of  motion.    Bee  ante,  II,  7,  h. 

VERDICT. 
I.  Power  of  Conrt  to  Direct. 
II.  Verdict  Mast  Conform  to,  and  be 
Within  Issues  and  Pleadings. 

III.  Certainty  or  Uncertainty. 

IV.  Form  of;  Mistakes  or  Defects  In;  Ob- 

jections and  Walrer  of. 
V.  Amendment  of;  Directtng  Jury  to 

Amend. 
VI.  Construction  of. 
VII.  Where  tSereral  Parties  Joined,  or 

Separate  Defenses  Pleaded. 
VIII.  Conclngireness  of;  Verdict  Based  on 
Admissions. 
IX.  Chance  Verdicts,  and  Verdicts  Ob- 
tained by  Averaging. 
X.  Submitting  Special  Issnes;  Special 
Verdict;  Conflict  Between  General 
and  Special  Verdict. 
XI.  Verdict  In  Gold  Coin  or  Legal  Tender 

Kotes. 
XII.  Sealed  Verdict. 

XIII.  Foiling  Jury;  Assent  to  or  Dissent 

from  Verdict. 

XIV.  Announcing  and  Recording  of  Ver. 

diet;  Entry  of  Judgment  on. 

Equity,  verdict  in.    See  Equity.  IV,  4. 
Coroner's Juiy,  verdict  of  as  evidence.    See 
Evidence,  III,  9,  d. 


For  less  ofiense.  See  Criminal  Law,  XVni, 
19,  a,  C. 

Verdict  in  x>articular  action.  See  partica- 
lar  title. 

In  particular  offense.  See  Criminal  Lav, 
Particular  Ofiense. 

Effect  of  on  nature  of  cause  of  actitm.  See 
Torts. 

Error  in  instruction  not  cored  by.  See  In- 
structions, 194. 

Defective  allegations,  verdict,  whether 
cures.    See  Pleading  and  Practice,  VII,  12. 

Variance,  effect  of  verdict  on.  See  Vari- 
ance, II. 

Remission  of  excessive  verdict.  See 
Watercourses,  440,  441. 

Against  law,  new  trial  for.  See  New  Trial. 
IV,  14. 

Instructions,  jury  does  not  violate,  when. 
See  Bankruptcy  and  Insolvency,  70. 

Appeal,  insufficiency  of  evidence  to  sustain 
verdict,  how  presented  on.  See  Appeals,  VU, 
10. 

Presumption  of  correctness  of.  See  Ap- 
peals, XI,  24,  o. 

Assignment  of,  effect  on  costs.    See  Costs, 

rv. 

Objection  taken  to  juror  after  verdict.  See 
Jury  and  Jurors,  VII,  8. 

Disclosure  of  verdict.  See  Jury  and  Jurors, 
XVI,  4. 

I.  Power  of  Court  to  Direct. 

1.  Practice  Act  confers  express  anthority 
upon  the  courts  below  to  direct  a  special  ver- 
dict.   (Burritt  v.  Gibson,  3  Cal.  396.) 

2.  Where  the  evidence  is  clear  in  favor  of 
either  party,  and  there  is  no  conflict,  it  is  not 
error  for  tiie  conrt  to  direct  a  verdict  in  his 
favor.    (Page  v.  Tucker,  54  Cal.  121.) 
Cited  69  Cal.  132. 

3.  The  court  has  power  to  direct  a  verdict 
when  there  is  no  conflict  in  the  evidence. 
(Martin  v.  Ward,  69  Cal.  129.) 

4.  Where  answer  contains  no  good  gronnd 
of  defense  the  court  may  instruct  the  jury  to 
6nd  for  the  defendant.  (Corwin  v.  Patch,  4 
Cal.  204.) 

Cited  55  Cal.  339. 

Directing  verdict.    See  Instructions,  XI. 

Instruction  as  to  amount  of.  See  Instmc- 
tions,  132. 

Misleading  instruction  as  to  amount  of.  Bee 
Instructions,  98. 

n.  Verdict  Hnst  Conform  to,  and  be  Within 
Issnes  and  Pleadings. 

5.  The  verdict  must  conform  to  the  issues. 
And  if  the  court,  instead  of  having  the  ver- 
dict corrected  by  the  jury,  attempt  to  correct 
it  by  the  judgment  and  go  beyond  the  ver- 
dict, it  is  error.    (Ross  v.  Austill,  2  Cal.  183.) 

6.  The  acceptance  by  the  plaintiff  of  a 
special  verdict,  which  gives  defendant  rwrt 
of  the  property  in  dispute  without  a  finaing 
on  the  other  issues,  is  a  withdrawal  from 
the  consideration    of  the  court  of  all    that 

Property  in  relation  to  which  there  is  no 
nding.    (Gonzales  v.  Leon,  31  Cal.  98.) 
Special  verdict  not  covering  all  the  issues, 
construction  of.    See  post,  VI. 
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7.  The  jary  have  no  right  to  find  a  fact  in 
favor  of  a  party  which  is  contrary  to  or  in- 
consistent with  the  pleadings.  (Tevis  v. 
Hicks,  41  Cal.  123.) 

Cited  56  Cal.  496,  497;  2  Mont.  699. 

8.  When  jury  found  the  only  issues  in- 
volved in  controversy,  an  exception  to  the 
venlict  that  no  verdict  was  found  upon  the 
issues  presented  by  the  pleadings  will  not  be 
sustained.    (Burritt  v.  Uibaon,  3  Cal.  396.) 

9.  Verdict  must  be  confined  to  matters  put 
in  issue  by  the  pleadings.  (Benedict  v.  Bray, 
2  Cal.  251.) 

10.  If  the  verdict  of  a  jury  goes  beyond 
the  issues  raised  by  the  pleadings  and  pass- 
es upon  an  extraneous  tact  not  embraced 
therein,  it  is  void  pro  tanto,  and  the  surplus 
matter  may  be  disregarded  in  entering  the 
judgment.  (Marquard  v. Wheeler,  52 Cal.  445.) 

Evidence  on  insufBcient  defense  will  not 
Bnpport.    See  Evidence,  458. 

Evidence,  verdict  against.  See  Bound- 
aries, II,  8,  e ;  Fraud,  166. 

Against  evidence,  new  trial  for.  See  New 
Trial,  IV,  15,  a. 

Against  presumptions,  validity.  See 
Fraud,  156. 

Presumption  of  sufficiency  of  evidence  to 
sustain  verdict.    See  Appeals,  XI,  24,  g. 

Verdict  must  be  on  issues  as  joined.  See 
Agistors,  7. 

Verdict  cannot  go  beyond  the  issues.  See 
Judgments,  37. 

III.  Certainty  or  Uncertalntyt 

11.  Verdict  for  recovery  of  money  must  be 
certain  as  to  the  amount.  (Watson  v. 
Damon,  54  Cal.  278.) 

12.  The  verdict  of  a  jury  which  finds  the 
plaintiff  to  be  entitled  to  a  certain  amount 
of  money  is  not  void  for  uncertainty;  it  is 
equivalent  to  saying  that  they  find  the  issues 
in  favor  of  the  plaintiff,  and  assess  his  dam- 
ages at  that  sum.  (Mendelsohn  v.  Anaheim 
Lighter  Co.,  40  Cal.  657.) 

Cited  68  Ca'.  533;  86  Cal.  303. 

13.  The  question  submitted  to  the  jury  was 
as  follows:  "Did  the  said  Ellen  Cabill,  at  the 
time  of  signing  the  instrument  offered  for 

irobate,  sign  or  execute  the  same  under  nn- 
ue  influence  of  either  James  H.  Nolan  or  of 
Annie  Nolan,  or  of  any  other  pe/aon?"  To 
which  the  jury  answered,  "Yes."  Held,  that 
the  verdict  was  not  so  uncertain  as  to  render 
it  impossible  to  know  what  the  jury  meant  by 
their  verdict;  and  that  inasmucn  as  it  re- 
sponded to  the  issue,  and  the  counsel  had 
stipulated  as  to  the  issue,  the  verdict  should 
not  have  been  set  aside.  (Estate  of  Cabili,  74 
Cal.  62.) 

In  action  for  diversion,  uncertainty.  See 
"Watercourses,  439. 

IT.  Form  of^  Mistakes  or  Defects  In}  Ob> 
Jections  and  Waiver  of. 

14,  The  court  should  direct  the  jury  to  re- 
turn their  verdict  in  proper  form.  (People 
V.  Ah  Gow,  63  Cal.  627.) 

Cited  62  Cal.  622:  73  Cal.  346. 

15.  Where  the  form  of  the  verdict  agreed 
upon  in  oi)en  court,  by  the  respective  counsel, 


I 


was  a  general  verdict  as  to  the  whole  prop- 
erty, after  the  jury  has  found  such  a  verdict 
for  the  defendant  it  is  too  late  for  the  plain- 
tiff to  insist  upon  a  verdict  in  a  different 
form,  or  to  assert  a  right  to  a  portion  of  the 
propertv  upon  principles  not  applicable  alike 
to  all  the  property.  (Sexey  v.  Adkison.  40 
Cal.  408.)  "    '^   ^ 

Oral  stipulation  as  to  form  of  verdict.  See 
Wills,  271. 

Form  of,  validity  of.  See  Criminal  Law, 
XVIII,  19,  a,  A. 

Informality,  consent  waives.  See  Apiwals, 
1943. 

Handing  forms  of  verdict  to  jury.  See  Jury 
and  Jurors,  XVI,  1. 

Objection  to  form  of  verdict,  when  to  be 
taken.    See  Appeals,  XI,  14,  p. 

Appeal,  objection  to  verdict  first  raised  on. 
See  Appeals,  XI,  14,  p. 

Name  of  defendant.  See  Criminal  Law, 
1017,  et  seq. 

16.  Mere  fact  that  a  verdict  is  entitled  in 
the  name  of  the  plaintiff  and  one  of  the  de- 
fendants is  immaterial.  It  need  not  be  en- 
titled at  all.  (McGarrity  v.  Byington,  12  Cal. 
426.) 

17.  Where  the  indictment  was  against 
James  B.  Boggs  for  murder,  and  the  verdict 
pronounced  "  the  defendant  J.  M.  Boggs" 
guilty  of  manslaughter,  held,  that  the  error 
in  the  initial  of  the  middle  name  of  defendant 
in  the  verdict  was  immaterial.  (People  v. 
Boggs,  20  Cal.  432.) 

Cited  56  Cal.  444. 

18.  A  general  objection  to  the  form  of  a 
verdict,  without  any  specification  of  the  par- 
ticulars in  which  it  is  alleged  to  be  detect- 
ive, will  not  be  considered.  (Mahoney  v.  Van 
Winkle,  21  Cal.  552.) 

Cited  62  Cal.  521. 

19.  Objections  to  the  form  of  a  verdict,  or 
that  excessive  damages  were  thereby  awarded, 
can  only  be  made  available  on  motion  for  a 
new  trial,  oron  appeal  from  an  order  denying 
a  new  trial.  ( Campbell  v.  Jones,  41  Cal.  515. ) 
Cited  87  Cal.  347. 

20.  If  a  verdict  he  so  defective  that  it  can- 
not serve  as  the  basis  of  a  judgment,  the 
waiver  of  the  defect  by  the  other  party,  and 
consent  that  a  certain  construction  thereof 
should  be  taken  as  the  verdict,  is  as  irregular 
and  ineffectual  as  the  verdict  itself.  (Camp- 
bell V.  Jones,  88  Cal.  507.) 

21.  If  a  verdict  be  fatally  informal,  but  be- 
fore the  jury  are  discharged  the  party  against 
whom  it  was  given  agreed  to  such  an  inter- 
pretation thereof  as  would  sustain  a  judg- 
ment; such  agreement  should  be  held  to  cure 
the  defects  in  the  verdict.  Sawyer,  C.  J.,  and 
Rhodes,  J.    (Campbell  v.  Jones,  38  Cal.  507.) 

Signature  to  special  verdict.    See  post,  62. 

Amendment  of  verdict.    See  post,  V. 

Informal  verdict,  directing  jury  to  amend. 
See  post,  V. 

Correcting  by  reference  to  reporter's  notes. 
See  Replevin,  106. 

y.  Amendment  of;  Directing  Jnry  to  Amend. 

Amendment  of  verdict.  See  Criminal  Law, 
2212,  2213. 
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22.  The  coart  may  amend  the  verdict  of  a 
jury  when  it  ie  defective  in  something  merely 
formal,  and  which  has  no  connection  with 
the  merits  of  the  cause,  where  the  amend- 
ment in  no  respect  changes  the  rights  of  the 
parties.  (Perkins  v.  Wilson,  3  Cal.  187.) 
Cited  1  Idaho,  N.  S.,  784. 

23.  Where  there  were  two  defendants,  and 
each  answered  8ei>arately,  one  denying  any 
connection  with  the  contract  declared  upon 
or  liability  under  it,  the  other  confessing  and 
avoiding  it  and  claiming  damages  against 
the  plaintiff,  and  the  jury  found  against  the 
plaintiff  and  in  favor  of  the  defendants,  and 
the  pleadings  and  evidence  both  show  that 
but  one  defendant  was  entitled  to  recover, 
held,  that  the  court  below  did  not  err  in 
amending  the  verdict  so  as  to  render  it  con- 
formable to  the  case.  (Perkins  v.  Wilson,  3 
Cal.  187.) 

24.  It  is  the  duty  of  a  court  to  look  after 
the  form  and  substance  of  a  verdict,  so  as  to 
prevent  a  doubtful  or  insutiicient  finding 
from  passing  into  the  recoriis  of  the  court, 
and  for  that  purpose  the  court  can,  at  any 
time  while  the  jury  is  before  it,  and  under 
its  control,  see  that  the  verdict  is  amended 
in  form  so  as  to  meet  the  requirements  of  the 
law.    (People  v.  Jenkins,  6tf  Cal.  4.) 

Cited  94  Cal.  385. 

26.  Where  the  verdict  returned  by  the  jury 
is  informal,  it  is  the  duty  of  the  court  to  ex- 
plain to  them  its  defects,  and  direct  them  to 
gut  it  in  proper  form.  (People  v.  Dick,  34 
al.  668.) 

26.  Where  there  is  enough  in  the  verdict  to 
ascertain  the  intention  of  the  jury  the  court 
may  instruct  the  jury  to  amend  it  as  to  form, 
not  affecting  the  substance,  so  as  to  make  it 
good  in  law,  and  it  is  error  in  the  court  not 
to  give  effect  to  the  verdict  where  such  inten- 
tion can  be  ascertained.  (Truebody  v.  Jacob- 
eon,  2  Cal.  269.) 

Appealability  of  orders  arresting,  vacating, 
or  modifying.    See  Appeals,  II,  22. 

TI.  Constmetlon  of. 

27.  We  must  look  solely  to  the  material 
facts  put  in  issue  by  the  pleadings,  and  not 
to  the  form  of  the  action,  under  our  code  of 
practice,  to  ascertain  what  was  in  fact  de- 
termined by  the  findings  or  verdict.  (Mc- 
Laughlin V.  Kelly,  22  Cal.  211. > 

28.  Mere  fact  that  pleader  has  used  terms 
of  expression  in  stating  his  case  which  were 
under  the  old  system  ofpractice  used  in  par- 
ticular kinds  of  action  will  not  necessarily 
give  character  to,  or  determine  the  effect  or 
meaning  of,  the  verdict.  (McLaughlin  v. 
Kelly,  22  Cal.  211.) 

29.  A  special  verdict  of  a  jury  upon  various 
questions  submitted  to  them  should  be  read 
together ;  and,  if  the  finding  upon  a  particular 
question  be  doubtful  or  obscure,  reference 
may  be  had  to  the  context  for  the  purpose  of 
ascertaining  the  true  meaning.^  Findings  | 
should  be  so  construed  as  to  avoid  a  contra- 
diction if  it  can  be  reasonably  done.  (Al- 
hambra  Addition  Water  Co.  v.  Kichardson, 
72  Cal.  598.) 

30.  A  special  verdict  that  defendants  are 


entitled  to  all  of  a  quartz  ledge  between  their 
notices,  being  three  hundred  and  fifty  feet, 
more  or  less,  gives  defendants  all  between  the 
notices,  if  more  than  three  hundred  and  fifty 
feet.    (Gonzales  v.  Leon,  31  Cal.  98.) 

31.  In  an  action  to  recover  a  quarts  ledge, 
when  the  defendants  deny  plaintiffs'  title  and 
ouster,  and  set  up  title  in  themselves  to  a 
part  only  of  the  ledge,  a  special  verdict 
awarding  defendants  that  portion  of  the 
ledge  they  claim  without  a  general  verdict,  if 
accepted  by  plaintiffs,  is  a  finding  in  favor 
of  defendants,  and  entitles  them  to  costs. 
(Gonzales  v.  Leon,  31  Cal.  98.) 

Lited  68  Cal.  538. 

General  verdict,  what  imports.  See  poet, 
XI. 

Consenting  to  certain  construction  of  defect- 
ive verdict.    See  ante,  20. 

Construction  of.  See  Criminal  Law,  XVIII, 
19,  a.  A. 

Til.  Where  Several  Parties  Joined  or  Sep* 
arate  Defenses  Pleaded. 

32.  If  two  defendants  answer,  and  a  third 
makes  default,  the  verdict  is  properly  con- 
fined to  those  who  answer,  and  should  not  in- 
clude the  one  as  to  whom  there  is  no  issue. 
(Golden  Gate  Mill  etc.  Co.  v.  Joshua  Hendy 
Machine  Works,  82  Cal.  184.; 

33.  When  several  persons  whose  possessions 
are  not  joint,  but  separate,  are  joined  as  de- 
fendants in  an  action  to  recover  land,  and  no 
demand  is  made  at  the  close  of  the  trial  for 
separate  verdicts,  and  no  objection  or  excep- 
tion is  taken  to  the  verdict  on  that  ground  in 
time  to  aSord  an  opportunity  to  correct  it, 
the  defendants  cannot  afterward  object  to  a 
joint  verdict  and  judgment.  (Hicke  v.  Cole- 
man, 25  Cal.  122.) 

Cited  1  Idaho,  N.  S.,  784. 

34.  When  no  damages  are  claimed  in  an  ac- 
tion to  recover  real  estate,  no  injury  can  re- 
sult from  a  joint  verdict.  (Hicks  v.  Cole- 
man, 25  Cal.  122.) 

35.  In  an  action  against  two  defendants, 
the  jury  returned  a  general  verdict  for  the 
defendant,  and  a  judgment  for  costs  was  en- 
tered thereon  in  favor  of  both  defendants. 
The  court  subsequently  vacated  the  judgment 
because  of  the  defect  in  the  verdict.  Held, 
that  the  defect  was  immaterial,  and  that  the 
court  erred  in  vacating  the  judgment.  (Wil- 
lard  V.  Archer,  63  Cal.  33.) 

36.  A  joint  verdict  against  the  defendants 
answering  and  a  defaulting  defendant  is  con- 
clusive against  all  the  defendants  when  a 
separate  verdict  baa  not  been  demanded. 
(Anderson  v.  Parker,  6  Cal.  197.) 

Amendment  of  verdict  in  action  against 
two  defendants  answering  separately.  See 
ante,  V. 

37.  Where  there  are  several  separate  de- 
fenses, each  of  which  is  sufficient  to  defeat 
the  action,  and  these  defenses  are  submitted 
to  the  jury  with  evidence  in  support  of  each, 
and  the  verdict  is  general  for  the  defendants, 
it  cannot  be  set  aside  if  it  be  right  as  to  any 
one  issue,  though  wrong  as  to  all  the  others. 
(Kidd  V.  Laird,  15  Cal.  161.) 

Cited  22  Cal.  681. 
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38.  Where  several  defenses  are  pleaded, 
either  of  which  is  good  in  law,  and  the  ver- 
dict is  for  the  defendants,  and  the  court  errs 
in  its  instructions  to  the  jury  as  to  one  of  the 
defenses,  the  judgment  will  be  reversed,  un- 
less it  is  made  to  appear  that  the  verdict  was 
rendered  on  one  of  the  defenses  in  relation  to 
which  no  error  was  committed.  (Wiseman 
v.  McNulty,  25  Cal.  230.) 

Several  verdicts  in  joint  tort.  See  Mali- 
cious Prosecution,  80. 

Tin.  ConelnslTeness  of;  Verdict  Bued  on 
Admissions. 

39.  A  verdict  found  on  any  fact  or  title  dis- 
tinctly put  in  issue  is  conclusive  in  another 
action  between  the  same  parties  or  their 
privies  in  respect  of  the  same  fact  or  title. 
(Kidd  V.  Laird,  16  Cal.  161.) 

40.  The  fact  or  title  must  be  material  and 
relevant,  must  be  distinctly  in  issue,  must  be 
tried  by  the  jury  and  constitute  the  basis  of 
their  verdict,  and,  unless  specially  found, 
must  have  been  necessarily  passed  upon  by 
the  jury.    (Kidd  v.  Laird,  15  Cal.  161.) 

41.  Where  a  verdict  is  general,  its  effect  will 
be  limited  to  such  issues  as  necessarily  con- 
trolled the  action  of  the  jury.  (Kidd  v. 
Laird,  15  Cal.  161.) 

Cited  15  Cal.  148;  22  Cal.  222;  23  Cal.  376;  28 
Cal.  616. 

42.  A  general  verdict  does  not  operate  as  an 
estoppel,^  except  as  to  such  matters  as  were 
necessarily  considered  and  determined  by  the 
jury.  A  verdict  is  never  conclusive  upon  im- 
material or  collateral  issues.  (McDonald  v. 
Bear  River  etc.  Co.,  15  Cal.  145.) 

Cited  14  Or.  573. 

42  a.  Where  there  has  been  a  fair  trial  of  an 
issue  of  fact,  courts  usually  give  the  verdict 
and  judgment  a  final  and  conclusive  effect, 
and  will  not  permit  the  parties,  or  those 
claiming  under  them,  to  relitigate  the  same 
matter  in  another  suit.  (McLaughlin  t. 
Kelly,  22  Cal.  211,222.) 

43.  The  finding  of  a  jury,  based  upon  an  ad- 
mission of  the  parties  by  the  pleadings  or 
otherwise,  is  not  less  an  assessment  of  dam- 
ages than  if  the  findings  were  made  upon  con- 
flicting evidence.  (Patterson  v.  Ely,  19  Cal. 
28.) 

Conclusiveness  of  verdict  where  several  de- 
fendants joined.    See  ante,  36. 

Conclusiveness  on  court.  See  Eminent 
Domain,  60, 

Conclusiveness  of  verdict  on  cross  com- 
plaint to  quiet  title  in  ejectment.  See  Cxoss 
Complaint,  III. 

Appeal,  conclusiveness  of  verdict  on.  See 
Appeals,  XI,  22,  a. 

Issue  as  to  insanity,  conclusiveness  of  ver- 
dict.   See  Insanity,  Vll. 

IX.  Clisnco  Verdiets,  and  Verdlets  Ob- 
tained by  Averagintr. 

44.  Verdict  to  which  assent  of  anv  juror 
was  obtained  by  resort  to  chance  will  be  set 
aside.    (Donner  v.  Palmer,  23  Cal.  40.) 
Cited  26  Cal.  477. 

45.  To  induce  a  portion  of  the  jurors  to  as- 
sent to  a  verdict  of  fifteen  hundred  dollars  in- 


steady  of  one  thousand  dollars,  by  drawing 
lots,  is  misconduct  on  the  part  of  the  jury, 
for  which  the  verdict  should  be  set  aside. 
(Levy  y.  Brannan,  39  Cal.  485.) 

46.  Verdicts  obtained  by  averaging  are  re- 
garded in  the  same  light  as  gambling  ver- 
dicts.   (Wilson  V.  Berryman,  6  Cal.  44.) 
Cited  13  Mont.  393. 

47.  A  verdict  of  a  jury  arrived  at  by  divid- 
ing the  sum  of  the  various  amounts  at  which 
each  juror  would  fix  the  verdict  by  twelve 
and  taking  the  quotient  as  the  verdict,  the 
calculation  being  made  in  pursuance  of  a 
prior  agreement  that  the  result  should  be  the 
verdict,  without  further  consideration  of  the 
jury,  and  without  a  further  determination 
that  such  amount  formed  a  just  and  proper 
verdict,  is  a  "chance"  verdict  and  should  be 
set  aside.  (Dixon  v.  Pluns,  98  Cal.  384,  cited 
13  Mont.  394 ;  Wilson  v.  Berryman,  5  Cal.  44, 
cited  23  Cal.  48,  25  Cal.  400,  80  Cal.  120,  18 
Mont.  393,  1  Wash.  (Ter.)  N.  8.,  330.) 

48.  If  such  means  be  adopted  merely  to 
arrive  at  a  proper  result  for  the  purpose  of 
determining  what  the  verdict  shall  be,  with- 
out any  being  bound  thereby,  and  afterward 
the  jury  a^ree  upon  such  sum  as  their  ver- 
dict, it  will  not  be  disturbed.  (Wilson  t. 
Berryman,  6  Cal.  44. ) 

49.  A  verdict  which  is  arrived  at  by  each 
one  of  the  jurymen  marking  such  sum  as  he 
thinks  proper,  and  then  adding  the  several 
sums  tc^ether  and  dividing  the  total  by 
twelve,  and  making  the  quotient  the  verdict, 
is  not  a  chance  verdict  within  the  meaning  of 
the  second  subdivision  of  section  193  of  the 
Practice  Act.  (Boyce  y.  California  Stage  Co., 
25  Cal.  460.) 

Cited  15  Col.  182. 

60.  The  jury  entered  into  an  agreement 
that  each  should  mark  down  upon  a  separate 
piece  of  paper  the  amount  which  he  thought 
the  plaintiffs  were  justly  entitled  to  recover, 
and  that  the  several  sums  thus  marked 
should  be  added  together,  and  the  total 
amount  divided  by  twelve,  and  that  the 
quotient,  whatever  it  might  be,  should  be 
their  verdict,  without  further  consultation 
or  discussion.  Held,  that  this  was  not  a 
chance  verdict,  within  the  meaning  of  the 
second  subdivision  of  the  one  hundred  and 
ninety-third  section  of  the  Practice  Act. 
Held,  further,  that  such  verdict  was  vicious, 
and  should  be  set  aside  if  the  facts  were 
proved  by  competent  testimony.  (Turner  v. 
Tuolumne  County  Water  Co.,  25  Cal.  397.) 
Cited  25  Cal.  473;  13  Mont.  391,  394;  10  Nev. 

153. 

51.  An  afiSdavit  of  a  juror  stating  that  it 
was  agreed  among  the  jurymen  that  each 
one  should  mark  down  the  sum  that  he 
thought  proper  to  find  in  favor  of  the  plain- 
tiff and  against  the  defendant,  and  then 
divide  the  total  amount  of  those  sums  by 
twelve,  and  that  the  result  should  be  their 
verdict,  does  not  state  facts  which  make  the 
verdict  a  chance  verdict  within  the  meaning 
of  subdivision  2  of  section  657  of  the  Code  ol 
Civil  Procedure,  and  is  inadmissible  to  im- 
peach the  verdict.  The  effect  of  such  affida- 
vit, if  admissible,  is  met  and  overcome  by 
counter-affidavits  of  two  jurors,  one  of  whom 
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it  the  foreman,  showing  that  when  they 
Agreed  to  divide  the  aggregate  amounts  by 
twelve,  it  was  understood  tliat  they  were  not 
to  be  bound  by  the  result,  and  that  after  the 
amount  was  so  ascertained,  the  jurors  unani- 
mously agreed  to  adopt  it  as  the  sum  to  be 
returned.    (Hunt  v.  Elliott,  77  Cal.  588.) 

X.  Submitting  Special  Issnes;  Special  Ter- 
dlct;  Conflict  Between  (ileneral  and 
Special  Yerdict. 

62.  Where  special  issues  were  submitted 
to  a  jury,  thev  should  include  all  questions 
of  fact  raised  dv  the  pleadings,  and  necessary 
to  determine  the  case,  and  should  be  sepa- 
rately and  distinctly  stated  so  that  each  ques- 
tion should  relate  to  only  one  fact.  (Phoenix 
Water  Co.  v.  Fletcher,  23  Cal.  482.) 

53.  It  is  province  of  court  to  determine  as  to 
what  particular  facts  jury  shall  find  specialty, 
and  neither  party  has  the  right  to  dictate  the 
terms  of  any  particular  question  to  be  sub- 
mitted to  the  jury.  (American  Co.  v.  Brad- 
ford, 27  Cal.  380.) 
Cited  11  Col.  634. 

64.  Where  special  issues  are  submitted  to  a 
jury,  and  they  announce  that  they  cannot 
agree  upon  the  special  issues,  but  can  agree 
upon  a  general  verdict,  and  by  consent  of 
counsel  on  both  sides  the  special  issues  are 
withdrawn  and  a  general  verdict  received  by 
the  court,  no  error  is  committed.  (Mitchell 
V.  Hockeit,  25Cal.  539.) 

55.  A  special  verdict  must,  under  section 
174  of  the  Practice  Act,  find  the  facts  ex- 
pressly and  specially,  and  not  generally  or 
impliedly.     (Breeie  v.  Doyle,  19  Cal.  101.) 
Cited  30  Cal.  286. 

66.  Where  the  findings  were,  (1)  that  the 
material  allegations  in  plaintiffs'  complaint 
and  replication  are  true,  (2)  that  the  ma- 
terial allegations  in  defendants'  answer  are 
not  true,  held,  that  the  findings  are  insuffi- 
cient because  not  referring  distinctly  to  those 
allegations  deemed  material,  and  hence  re- 
quiring a  preliminary  examination  to  deter- 
mine what  allegations  are  material,  instead 
of  leaving  nothing  for  the  court  except  to 
draw  from  the  facts  as  found  "  conclusions  of 
law."  (Breeze  v.  Doyle,  19  Cal.  101.) 
Cited  47  Cal.  382;  51  Cal.  278. 

'  67.  A  special  verdict  settles  the  facts,  and 
the  court  Dy  its  judgment  pronounces  the  con- 
clusions of  law  upon  the  facts  found.  If  the 
court  errs  in  this  respect,  the  error  may  be 
reviewed  without  any  motion  for  a  new  trial. 
(People  ex  rel.  Allen  v.  Hill,  16  Cal.  113.) 

Dissent  of  jury  from  special  verdict ;  ac- 
ceptance of  general  verdict.    See  post,  XIII. 

Special  verdict  covering  part  of  property  in 
dispute.    See  ante,  6. 

Special  verdict  not  finding  on  all  the  issues, 
construction  of.    See  ante,  Vl. 

Special  verdict,  how  construed.  See  ante, 
V. 

58.  When  a  jury  renders  a  general  verdict, 
and  also  special  findings,  the  latter  will  con- 
trol the  former  if  there  is  any  inconsistency 
between  them;  and  the  court  will  direct 
judgment  to  be  entered  in  accordance  with 
the  special  findings.    (Leese  v.  Clark,  20  Cal. 


387;   Aguirre  T.  Alexander,  68  Cal.  21,29; 
Cox  V.  Delmas,  99  Cal.  104.) 
69.  In  an  action  against  a  railroad  oom- 

gany  for  death  of  one  of  its  employees,  special 
ndings  by  the  jury  that  the  railroad  com" 
pany  exercised  ordinary  care  and  prudence 
in  selecting  the  servants  in  charge  of  the 
train,  and  that  the  accident  was  not  proxi- 
mately caused  by  the  negligence  of  any  of  its 
servants,  are  in  conflict  with  a  general  ver- 
dict for  the  plaintiff,  which  cannot  btand, 
though  the  complaint  charges  negligence  in 
constructing  and  maintaining  the  road,  as 
well  as  in  the  running  of  the  train  and  in  the 
selection  of  employees,  since  there  is  notbing 
left  of  the  complaint  and  evidence  to  warrant 
the  general  verdict,  in  view  of  the  circum- 
stances. (Vaughn  v.  California  Central  Ky. 
Co.,  83  Cal.  18.) 

60.  Where  the  jury  have  specially  found 
that  the  whole  amount  of  money  collected  by 
the  attorney  upon  the  claims  purchased  by 
him,  less  the  amount  of  purchase  money  paid 
therefor,  with  legal  interest,  was  the  property 
of  the  client,  and  have  also  specially  found 
that  plaintiS  is  entitled  to  ten  thousand  dol- 
lars less  than  said  sum  allowed  by  the  jury  . 
by  way  of  compromise,  and  have  rendered  a 
general  verdict  for  the  compromise  eani 
specially  found,  the  special  findings  are  not 
inconsistent  with  each  other,  and  the  first 
special  finding  must  control  the  judgment. 
(Cox  V.  Delmas,  99  Cal.  104.) 

61.  The  special  findings  of  the  jury  against 
the  fraudulent  intent  of  the  parties  to  the 
transfer  will  control  a  general  verdict  in 
favor  of  the  assignee  of  the  insolvent  debtor, 
and  it  is  error  for  the  court  to  refuse  to  grant 
a  motion  of  the  defendants  for  judgment  in 
their  favor  because  the  general  verdict  was 
not  supported  by  the  special  findings,  under 
section  625  of  the  Code  of  Civil  Procedure. 
(Haas  V.  Whittier,  97  Cal.  411.) 

62.  The  findings  of  the  jury  on  special  issues 
submitted  to  them  are  ineffective  for  any  pur- 
pose, and  cannot  control  the  general  venlict 
unless  they  are  signed  either  by  the  jur>-  as  a 
whole,  or  by  their  foreman ;  and  the  failure 
of  the  party  afiainst  whom  the  special  issues 
are  found  to  object  to  the  findings  being  re- 
ceived is  not  a  waiver  of  the  defect.  (Green- 
beix  V,  Hoft,  80  Cal.  81.) 

Issues  in  suit  to  quiet  title,  verdict  on.  See 
Quieting  Title,  III,  9. 

Special,  presumption  of  waiver.  See  Ap- 
peals, 2879. 

Special,  power  to  disregard.  See  Injunc- 
tions, 157. 

Advisory  verdict,  disregarding.  See  Gifts,  28. 

Special,  motion  for  judgment  on.  See  In- 
surance, 101, 102. 

Verdict  on  contest  of  account  is  advisory 
only.  See  Executors  and  Administrators,  456. 

Allowance  inconsistent  with  special  find- 
ings.   See  Eminent  Domain,  263. 

General,  in  equity.     See  Equity,  98,  et  seq. 

Verdict  in  equity,  conclusiveness.  See 
Equity,  rV,  4. 

General  finding  on  special  instructions, 
validity.     See  Negligence,  188,  189. 

General  or  special  verdict  in  larceny. 
Criminal  Law,  2443. 


See 
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Qeneral,  not  ropported  by  flndinga  on  the 
special  issues.     See  Wills,  171. 

General  and  special,  entry  of  judgment  on. 
See  Judgments,  98,  et  seq. 

lU.  T«rdict  in  tiold  Coin  or  Letrsl  Tendei; 
Kotes. 

63.  A  general  verdict  in  favor  of  the  plain- 
tiff imports  a  finding  in  his  favor  upon  all  the 
allegations  of  the  complaint  material  to  hia 
recovery ;  but  it  does  not  import  a  finding  in 
hia  favor  upon  an  issue  as  to  whether  money 
sued  for  was  payable  in  gold  coin.  (Merritt 
V.  Wilcox,  62  Cal.  238.) 

64.  In  action  for  money  bad  and  received, 
'where  it  appeared  that  defendant  received 
the  sums  demanded  in  gold  coin  and  gold- 
dust,  all  of  which  he  entered  in  his  account- 
book  as  "cash,"  a  verdict  for  plaintiff  for 
said  sum  "  in  gold  coin"  will  not  be  set  aside 
as  contrary  to  the  evidence.  ( Wendt  v.  Koss, 
33  Cal.  650.) 

65.  In  action  to  recover  damages  for  injury 
to  the  person,  a  verdict  for  the  plaintiff  pay- 
able in  gold  coin  is  not  warranted,  and  if  such 
•verdict  is  rendered  the  court  should  disre- 
gard the  gold  coin  part  as  surplus.  (Patochi 
V.  Central  Pac.  R.  R.  Co.,  62  Cal.  90.) 

66.  In  an  action  to  recover  the  value  of 
services  rendered,  when  no  price  has  been 
agreed  upon  by  the  parties,  if  the  jury  adopt 
treasury  notes,  made  by  act  of  Congress  a 
legal  tender  in  the  payment  of  debts,  as  the 
standard  of  value,  the  verdict  will  not  be  set 
aside  on  that  ground.  (Spencer  v.  Prindle, 
28  Cal.  276.) 

Cited  30  Ca).  181 ;  31  Cal.  80;  36  Cal.  357. 

xn.  Sealed  Yerdict. 

67.  An  order  of  the  court,  in  a  criminal 
case,  made  by  consent  of  the  defendant,  au- 
thorizing the  sheriff  to  receive  from  the  jury 
a  sealed  verdict,  and  upon  its  receipt  to  allow 
the  jury  to  separate  nntil  the  session  of  court 
upon  the  following  morning,  is  not  an  error 
of  vhich  the  defendant  can  complain.  (Peo- 
ple T.  Kelly,  46  Cal.  356.) 

-  68.  Where  the  jury  are  instructed  to  bring 
in  a  sealed  verdict,  and  they  retire,  and,  after 
agreeing  upon  the  verdict,  seal  it  up  and  give 
it  to  the  officer  in  charge  of  them — the  clerk 
being  absent — and  request  him  to  give  it  to 
the  clerk,  which  is  done,  and,  after  the  meet- 
ing of  the  court  the  following  morning,  the 
verdict  is  opened,  in  the  presence  of  the  jury, 
and  read  by  the  clerk,  without  exception, 
held,  that  this  is  not  an  error  sufficient  to 
warrant  a  new  trial.  The  possession  by  such 
officer  left  the  verdict  as  much  in  the  posses- 
sion of  the  court  itself  as  if  it  had  been 
directly  delivered  to  the  clerk.  (Paige  v. 
O'Neal,  12  Cal.  483.) 
Cited  23  Cal.  337. 

69.  Nor  will  it  make  any  difference  when 
the  names  of  the  jurors  were  not  called  and 
they  were  not  asked  whether  they  had  agreed 
upon  their  verdict,  where  the  parties  were 
present  and  took  no  exception  at  the  time, 
and  where  it  is  not  pretended  that  the  ver- 
ditst  entered  differs  from  the  one  sealed  up,  or 
that  the  result  is  in  any  respect  affected  by 
the  omission.    (Paige  v.  U'Keal,  12  Cal.  483.) 


Xin.  Polling  Jury;  Assent  to  or  Dissent 
from  Terdlct. 

70.  It  is  not  matter  of  right  which  either 
party  may  claim  to  have  a  jury  polled  in  a 
civil  action.  Before  the  verdict  is  recorded 
it  is  a  matter  resting  in  the  discretion  of  the 
court  to  allow  the  proceeding;  it  will  gen- 
erally be  allowed  where  circumstances  of  sus- 
picion attend  the  delivery  of  the  verdict. 
After  the  verdict  is  recorded,  the  proceeding 
is  never  allowed.  With  the  assent  of  the  jury 
to  the  verdict  as  recorded,  their  functions 
with  respect  to  the  case  cease,  and  the  trial 
is  closed.    (Blum  v.  Pate,  20  (jal.  69. ) 

71.  Assent  to  recorded  verdict,  expressed 
by  foreman,  is  conclusive  upon  all  the  jury, 
unless  a  disagreement  is  expressed  at  the 
time.     (Blum  v.  Pate,  20  Cal.  69.) 

Cited  94  Cal.  385;  9  Col.  377. 

Consenting  to  certain  construction  of  de- 
fective  verdict.    See  ante,  20. 

72.  Although  a  jaror  may,  at  the  last 
moment,  dissent  from  a  verdict  rendered, 
yet  that  dissent  must  be  founded  on  the 
question  of  fact  presented  by  the  verdict,  and 
not  upon  information  received  from  the 
court,  as  to  what  is  the  legal  effect  of  the  ver- 
dict as  found.  (Fitzpatrick  v.  Uimmelmann, 
48  Cal.  588.) 

73.  If  the  jury  have  special  issues  sub- 
mitted to  them,  and  find  on  these  issues,  and 
also  find  a  general  verdict  for  the  plaintiff, 
and  when  the  verdict  is  read  the  court  de- 
clares tbat  on  the  findings  the  defendant 
must  have  judgment,  and  some  of  the  jury 
then  dissent  from  the  special  verdict,  and 
the  court  sends  them  out  for  further  delib- 
eration, and  they  then  return  with  general 
verdict,  but  are  unable  to  agree  on  the  special 
verdict,  the  court  should  not  accept  the  gen- 
eral verdict.  (Fitzpatrick  v.  Himmelmann, 
48  Cal.  588.) 

XIT.  Annonnctng  and  Becording  of  Ter* 
diet;  Entry  of  Judgment  on. 

74.  Before  verdict  is  recorded  it  should  be 
declared  by  the  foreman  of  the  jury,  or,_  if 
sealed,  read  by  the  clerk,  so  that  the  parties 
may  be  distinctly  informed  of  its  purport.  It 
is  irregular  to  record  the  verdict  before  it  is 
thus  announced,  but  the  irregularity  must  be 
objected  to  at  the  time,  or  it  will  not  be 
noticed  on  appeal.  (Blum  v.  Fate,  20  Cal. 
69.) 

76.  The  court  should  direct  the  verdict  of  a 
jury  to  be  recorded  as  rendered  by  it.  That 
will  be  treated  as  the  verdict  which  the  iury 
actually  brings  in.  (Moody  v.  McDonald,  4 
Cal.  297.) 

76.  The  verdict  was  transcribed  by  the 
clerk  upon  a  sheet  of  paper  which  consti- 
tuted a  portion  of  the  minutes  of  the  trial; 
and  was  then  read  to  the  jury,  who  were  asked 
if  that  was  their  verdict,'and  answered  that 
it  was ;  but  the  verdict  was  not  transcribed 
into  the  bound  minute  and  order  book  until 
after  the  jury  had  been  discharged.  Held, 
the  proceedings  were  in  all  respects  strictly 
in  conformity  to  the  requirements  of  the 
statute.    (People  V.  Smith,  59  Cal.  601.) 
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VERDICT,  XIV— VOTERS, 


Recording  of  Terdict,  effect  oL  See  ante, 
XIII. 

77.  A  yeidict  will  not  be  set  uide  for  a  fail- 
ure to  enter  judgment  thereon  within  twenty- 
lour  hours  after  its  rendition.  (Waters  v. 
Dumas,  75  Cal.  663.) 

78.  A  judgment  for  one  cent  damages  en- 
tered upon  a  special  verdict  in  favor  of  the 
plaintis  for  "  nominal  damages,"  if  in  other 
respects  proper,  will  not  be  set  aside  for  un- 
certainty in  the  verdict.  (Davidson  y. 
Devine,  70  Cal.  518.) 

79.  Where  the  court,  upon  hearing  evidence 
after  a  jnrv  has  passed  upon  some  of  the  vital 
issues,  maKes  findings  upon  all  of  the  issues, 
contrary  to  the  verdict,  such  action  is  in  eSect 
a  setting  aside  and  vacating  of  the  verdict,  and 
it  is  the  duty  of  the  court  to  order  a  new  trial 
by  jury,  and  it  has  no  power  to  proceed  to 
determine  the  cause  without  a  jury.  (Mont- 
gomery V.  Sayre,  91  Cal.  206. ) 

80.  In  an  action  at  law  the  defendant  is 
entitled  to  have  the  issues  made  tried  l^  a 
jury,  and  the  court  cannot  enter  a  veraict 
contrary  to  the  will  of  the  jury,  or  substitute 
its  judgment  for  theirs  and  assume  the  power 
to  decide  issues  of  fact  once  submitted  to  the 
jury,  or  render  a  judgment  contrary  to  the 
verdict.    (Montgomery  v.  Sayre,  91  Cal.  206.) 

Attempting  to  correct  verdict  by  judgment. 
See  ante,  II. 

Entry  of  judgment  on.  See  Judgments, 
II,  8,  f. 

Receiving,  reading,  and  recording.  See 
Criminal  Law,  XVIII,  19,  a,  B. 

Failure  to  enter  judgment  on,  effect  of. 
See  Justices  of  the  Peace,  77,  78. 

Entry  of  judgment  on  special  verdict.  See 
Mandamus,  77. 

Verdict  in  cross-corn i>laint  for  specific  per- 
formance is  merely  advisory.  See  Cross-com- 
plaint, 42. 

Judgment  non  obstante  veredicto.  See 
Judgments,  100. 

VERIFICATION. 

What  suflScient.  See  Offices  and  Officers, 
266;  Taxation,  433. 

Schedule  and  inventory,  verification  of. 
See  Bankruptcy  and  Insolvency,  VI,  4. 

Petition  in  insolvency,  verification  of.  See 
Bankruptcy  and  Insolvency,  VI,  3,  c. 

Petition  in  insolvency  by  firm,  verification 
of.    See  Partnership,  285. 

Complaint,  swearing  to.  See  Criminal 
Law,  VII. 

Claim,  verification  of.  See  Estates  of  De- 
ceased Persons,  VI,  3,  d. 

Claims  against  county,  verification  of.  See 
Counties,  VIII,  6,  a. 

Denial  where  complaint  verified.  See 
Pleading  and  Practice,  IX,  11. 

Pleadings,  verification  of.  See  Pleading 
and  Practice,  VII,  14. 

Statement  bv  bank  commissioners,  verifica- 
tion of.    See  Banks  and  Banking,  1()6. 

Guardian's  account,  who  may  make.  See 
Guardian  and  Ward,  94. 

VESSELS. 

See  Shipping. 
Towage.    See  Towage. 


VESTED  RIUHTS. 

Statutes  divesting  one  of.  See  Statutes. 
VIII,  19. 

Laws  impairing.  See.Con8titutional  Law, 
VIII,  8.  f. 

Right  of  riparian  owner  of  access  to  the 
water.    See  Watercourses,  XIV,  1,  b. 

Right  of  riparian  owner  to  natural  flow. 
See  Watercourses,  XIV,  1,  c. 

Impairing  obligation  of  contract  by  change 
of  by-law.    See  Unincorporated  Associations, 

Action  for  interference  with,  what  must  be 
shown.     See  Ferries,  86. 

In  public  lands.  Congress  cannot  divest. 
See  Public  Lands,  617. 

Right  accruing  under  a  policy  on  a  loas. 
See  Insurance,  74. 

One  suing  for  breach  of  must  comply  with 
the  law.    See  Ferries,  36. 

VETO  POWER. 

Mayor,  veto  power  of.    See  Water  Com- 
panies, 33. 
Statutes,  veto  of.    See  Statutes,  I,  2. 

TEXATIOUS  UTItiATION. 

See  Equity,  III,  3,  b. 

VIEW. 

Commissioners  to  assess  land,  view  of.  S«6 
Swamp  and  Overflowed  Lends,  XVII,  3,  k,  B. 

Jury,  view  by.  See  Criminal  Law,  XVIII, 
12;  Pleading  and  Practice,  XX,  10. 

Jury,  view  of  land  by.  See  Jury  and 
Jurors,  XII. 

In  prosecution  for  receiving  stolen  goods. 
See  Criminal  Law,  2472. 

VIEWERS. 

Appointment,  duty  and  report  of  viewers. 
See  Highways,  I,  3,  g. 

VISITORS. 

Duty  toward.    See  Negligence,  III,  1. 

VITIC'ULTURAL  COHMISSIOKESS. 

Delegation  of  legislative  powers  to.    See  Con- 
stitutional Law,  176. 

VOID  FROCEEDINttS. 

Curative  acts.  See  Constitutional  Law, 
VIII,  17;  Statutes,  VIII,  22. 

To  improve  street,  legalizing.  See  Streets, 
XII,  8. 

VOLUNTARY   CONYEYAKCES, 

See  Fraudulent  Conveyances,  II,  2. 

VOLUNTARY  NONSUIT. 

See  Nonsuit,  II. 

VOLUNTARY  PAYMENT. 

Recovery  of.    See  Payment,  VIII,  2. 

VOLUNTEERS. 

Bounty  to.    See  Military  Ckimpanies,  2. 

VOTERS. 

Right  to  vote  and  qualification  of  voters. 
See  Elections,  VI. 
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T0UCHEB8. 

Accounting,  vouchers  ou.  See  Executors  and 
Administrators,  VIII,  6. 

TULOAB  LAKOUAOE. 

See  Criminal  Lav,  XXI,  46 

WAttEBS. 

See  Gaming, 
iiambling.    See  Orimioal  Law,  XXI,  30. 

WAITER. 

1.  The  people  of  a  county,  in  their  qnasi 
corporate  capacity,  may  waive  a  strict  com- 
pliance with  the  letter  of  a  statute  passed  for 
the  benefit  of  the  county,  provided  there  has 
been  a  substantial  compliauce  with  its  terms. 
(Calaveras  County  v.  Brockway,  30  Cal.  325.) 

2.  A  party  may,  by  agreement,  waive  a 
lightcreated  by  statute  for  his  benefit.  (Bowen 
T.  Aubrey,  22  Cal.  566.) 

(statutory  provisions  may  be  waived.  See 
Kew  Trial,  334. 

Statutory  right  to  fence  may  be  waived. 
■See  Railroads,  162. 

3.  A  party  may  waive  a  right  created  by 
the  statute  for  his  benefit.  (People  v.  Rob- 
inson, 46  Cal.  94.) 

4.  Constitutional  rights  may  be  waived. 
(Meredith  v.  Santa  Clara  Min.  Assn.,  60  Cal. 
617,  620.) 

Constitntional  rights,  waiver  of.  See  Ap- 
peals, 786:  Constitutional  Law,  IX. 

Gonstitntiouul  provision,  waiver  of.  See 
Mortgages,  204. 

6.  It  is  not  essential  to  a  waiver  that  the 
claim  of  right  waived  should  be  enforceable, 
but  there  may  be  a  waiver  or  relinquishment 
of  a  claim  to  something  without  right.  ( Anglo- 
Nevada  Assnr.  Corp.  v.  Nadeau,  90  Cal. 
39.S.) 

Abatement,  waiver  of  defense  in  by  failure 
to  plead.  Bee  Estates  of  Deceased  Persons, 
237. 

Affidavits,  failure  to  file  in  time,  waiver  of. 
See  New  Trial,  381. 

Amendment  as  waiver  of  error  in  striking 
out.    See  Pleading  and  Practice,  143. 

Amendment,  waiver  of  objection  to.  See 
Pleading  and  Practice,  XI,  19. 

Answering,  waiver  by.  See  Injunctions, 
in,  6. 

A  ppeal,  signature  to  bill  of  exceptions,  waiver 
of.    See  Appeals,  1188. 

Appeal,  statement,  waiver  of  failure  to  make 
in  time.    See  Appeals,  843. 

Appeal,  sureties  on  appeal,  waiver  of  justifi- 
cation  of.    See  Appeals,  727,  728. 

Appeal,  transcript,  waiver  of  technical  ob- 
jections to.    See  Appeals,  1052. 

Appeal,  defective  notice  of,  waiver  of.  See 
Appeals,  V,  6,  e,  F. 

Appeal,  record  on,  waiver  of  objection  to. 
See  Appeals,  1253. 

Appeal,  undertaking  on,  waiver  of.  See 
Appeals,  V,  6,  i. 

Appeal,  waiver  of  right  of.  See  Appeals, 
111,8. 

Appearance  or  answer  as  waiver  of  service  of 
summons  or  defect  in.    See  Summons,  IV,  8.  i 


Appearing  and  contesting  waives  notice. 
See  Pleading  and  Practice,  &So. 

Arbitrators,  errors  and  misconduct  of, 
waiver  of.  See  Arbitration  and  Award,  V, 
6,  a. 

Arraignment  and  plea,  waiver  of.  See 
Criminal  Law,  336. 

Attorney,  waiver  of  notice  of  change  of. 
See  Attorney  and  Client,  146, 147. 

Breach  ot  warranty,  waiver  of.  See  Sales, 
VII,  4,  b. 

Breach  of  covenant,  waiver  of.  See  Land- 
lord and  Tenant,  IV,  7. 

By-law  against  transfer  until  lien  paid, 
waiver  of.    See  Corporations,  197. 

Change  of  judges,  waiver  of  objection  to. 
See  Criminal  Law,  503. 

Check,  waiver  of  notice  of  dishonor  of. 
See  Banks  and  Banking,  65. 

CionditionB,  authority  of  agent  to  waive. 
See  Insurance,  I,  5,  c. 

Conditions,  waiver  of.  See  Insurance,  I, 
5,  c 

Conditions,  breach  of.  and  waiver  of.  See 
Vendor  and  Vendee,  X,  6. 

Consent  waives  error.  See  Criminal  Law, 
2203. 

Consular  exemption,  waiver  of.  See  Con- 
suls. 4. 

Continuance,  waiver  of  right  to.  See  Contin- 
uance, II. 

Contract,  breach  of,  waiver  of.  See  (Ton- 
tracts,  V,  1. 

Contracts,  performance  of,  waiver  of.  See 
Contracts,  IV,  1. 

Counterclaim,  waiver  of  by  failure  to  plead. 
See  Counterclaim,  V,  2. 

Default,  waiver  of.    See  Defaults,  III. 

Demand,  protest,  and  notice,  waiver  of. 
See  Bills  and  Notes,  XII. 

Demand,  waiver  of  not  implied.  See  Land- 
lord and  Tenant,  224. 

Demurrer,  ruling  on,  waiver  of.  See  Plead- 
ing and  Practice,  X,  11. 

Demurrer,  filing  of  answer  as  waiver  of 
ruling  on.  See  Pleading  and  Practice,  X, 
16. 

Demurrer,  error  in  sustaining,  waiver  of. 
See  Joinder  and  Severance  of  Actions,  69. 

Demurrer,  failure  to  demur,  waiver  by.  See 
Pleading  and  Practice,  X,  7. 

DeiKwition,  waiver  of  objection  to.  See 
Depositions,  57. 

Deposition,  waiver  of  objection  to  answer 
in.    See  Depositions,  70. 

Election,  right  of,  waiver  of.  See  Mortgages, 
226,  et  seq. 

Error,  waiver  of  by  failure  to  object.  See 
Jury  and  Jurors,  72. 

Exemption,  waiver  of.  See  Exemptions,III. 

Failure  to  present  points,  waiver  by.  See 
Appeals,  1882,  et  seq. 

findings,  waiver  of.    See  Findings,  IX,  6. 

Forfeiture,  waiver  of.  See  Forfeiture ;  Un- 
incorporated Associations,  IV;  Vendor  and 
VendeCj  XI,  2. 

Forfeiture  of  policy,  waiver  of.  See  Insur- 
ance, I,  14. 

Former  judgment,  estoppel  by,  waiver  of. 
See  Judgments,  X,  9,  n,  C. 

Fraud,  waiver  of.    See  Fraud,  III. 

Homestead  right,  waiver  oL  See  Home- 
steads, 45S. 
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Homestead,  widow,  right  of  to,  what  does 
not  waive.    See  Homesteads,  452. 

Invalidity  of  sale,  waiver  of.  See  Execu- 
tions, IX,  Of  L 

In«gnlanties  or  nonperformance,  waiver  of. 
See  Corporations,  IV,  2,  f,  C. 

Judgment  of  appellate  court,  waiver  of 
right  to  enforce,  what  is  not.  See  Appeals, 
8202. 

Jurisdiction  of  justice,  waiver  of  objection 
to.    See  Justices  of  the  Peace,  IV,  5,  f. 

Jury  trial,  waiver  of.  See  Jury  and  Jurors, 
1,2. 

Lien  for  freight,  waiver  of.  See  Shipping, 
64,65. 

Lien,  parol  evidence  of  waiver  of.  See  Ven- 
dor and  Vendee,  302. 

Marshaling  of  assets,  waiver  of  right  to. 
See  Marshaling  of  Assets. 

Misjoinder,  waiver  of.  See  Joinder  and  Sev- 
erance of  Actions,  I,  3,  c. 

Motion  to  strike  out,  waiver  of  by  d^lay. 
See  Pleading  and  Practice,  139. 

New  trial,  notice  of  motion  for,  waiver  of. 
See  New  Trial,  V,  3,  b. 

New  trial,  objections  to  statement  on  mo- 
tion for,  waiver  of.    See  New  Trial,  V,  7,  f. 

Nonsuit,  waiver  of.    See  Nonsuit,  V. 

Notice  of  decision,  waiver  of.  See  New 
Trial,  317,  818. 

Nonresidence  of  witness,  waiverof  evidence 
of.    See  Depositions,  64. 

Order  of  trial,  waiver  of  by  acqtiiescence. 
See  Ejectment,  304. 

Parties,  defect  of,  waiver  of.  See  Parties, 
VII,  5. 

Payment,  delay  in,  waiver  of.  See  Specific 
Performance,  160. 

Performance,  waiver  of.  See  Attorney  and 
Client,  VII,  4. 

Pleading,  insufficiency  of,  waiver  of.  See 
Fraud,  121,  etseq. 

Preliminary  examination,  waiver  of.  See 
Criminal  Law,  84. 

Presentation  of  claim,  waiver  of.  See  Es- 
tates of  Deceased  Persons,  VI,  3,  f. 

Presumptions,  one  cannot  be  presumed  to 
waive  right  where  he  had  no  notice.  See 
Executions,  29. 

Privilege,  waiver  of.  See  Privileged  Com- 
munications, VI. 

Process,  waiver  of  by  appearance.  See 
Appearance,  III,  4. 

Proofs,  waiver  of  objection  to  form  of  by 
failure  to  specify.    See  Insurance,  281. 

Question  of  fact,  waiver  is.  See  Insurance, 
88. 

Bedemption,  waiver  of  production  of  papers 
on.     See  Executions,  326. 

Rent,  nonpayment,  waiver.  See  Landlord 
and  Tenant,  IX,  3. 

Rescission,  right  to,  waiver  of.  See  Rescis- 
sion of  Contracts,  IV. 

Security,  waiver  of.  See  Mortgages,  XIX,  2. 

Separate  trials,  error  in  refusing,  what 
waives.    See  Mechanics'  Liens,  359. 

Setoff,  neglect  to  assert.    See  Setoff,  IV. 

Statute  of  frauds,  waiver  of.  See  Statute 
of  Frauds,  VII. 

Statute  of  limitations,  waiver  of  defense  of. 
See  Statute  of  Limitations,  X,  3. 

Stockholder's  liability,  release  of.  See  Cor- 
porations, V,  7,  e. 


Tender,  insufficient,  waiver  by  failure  to  oi^ 
ject.    See  Tender,  6,  7. 

Time  of  tender  of  deed,  waiter  of.  See 
Vendor  and  Vendee,  XG. 

Tort  of  factor,  waiver  of.  See  Factors.  16, 17. 

Tort,  waiving  to  sne  in  assumpait.  See  As- 
sumpsit, IV. 

Variance,  objection  for,  waiver  of.  See  Va- 
riance, II. 

Vendor  cannot  waive  right  of  vendee.  See 
Executions,  191. 

Vendor's  lien,  waiver  oL  See  Vendor  and 
Vendee,  XI,  4,  c. 

Verdict,  objections  to  and  waiver  of.  See 
Verdict,  IV. 

Venue,  waiver  of.    See  Venue,  I,  2. 

Warehouseman's  lien,  what  amounts  to 
waiver  of.    See  Warehousemen. 

Witness,  objection  to  husband  or  wife  as, 
waiver  of.    See  Witnesses,  V,  2. 

Witness,  privilege  of,  waiver  of.  See  Wit- 
nesses, VI,  2. 

Written  charge  to  jury,  waiver  oL  See 
Criminal  Law,  891. 

WALI^. 

See  Party  Walls. 
Overhanging,  a&  nuisances.  See  Nuisances, 
11,2. 

WANT  OF  PE08ECUTI0K. 

Dismissal  for.    See  Dismissal,  IV,  2. 

WARDS. 

See  Guardian  and  Ward. 

WAR. 

Creation  of  state  debt  in  case  of.  See  Con- 
stitutional Law,  156, 156. 

Power  to  determine  existence  of.  See  Con- 
stitutional Law,  155, 186. 

Aid  to  railroad  during.    See  Railroads,  8i. 

WAREHOCSEMEK. 

1.  In  an  action  against  a  warehouseman  for 
negligence  to  recover  damages  for  loss  by  fire 
of  goods  stored  with  him,  evidence  which 
tends  to  show  the  condition  of  the  building 
at  the  time  of  the  fire,  and  all  the  facts  and 
circumstances  connected  with  the  fire,  aw 
admissible.  (Wilson  v.  Southern  Pac  R.  B. 
Co.,  62  Cal.  164.) 

Throwing  bales  in  passsj^way  of,  failure 
to  guard  entrance.  See  Negligence,  14,  et  seq. 

2.  A  prima  facie  case  of  negligence  is  made 
out  agamst  a  warehouseman  who  refuses  to 
deliver  propertv  stored  with  him,  upon 
I)roo{  of  demand  and  refusal.  Such  evidence 
alone  is  sufficient  to  show  a  conversion  by 
him.  But  if  it  appear  that  the  property, 
when  demanded,  was  consumed  by  fire,  the 
burden  of  proof  is  tben  on  the  bailor  to  show 
that  the  fire  was  the  result  of  the  negligence 
of  the  warehouseman.  (Wilson  v.  Southern 
Pac.  U.  R.  Co.,  62  Cal,  164.) 

3.  Where  the  defen.Iants,  warehousemen, 
deliver  wheat  to  third  persons,  who  bought 
from  a  broker  for  his  own  debt,  on  the 
ground  that  they  held  the  storage  receipt  of 
defendants  to  one  S.,  who  had  loaned  money 
to  E.  &  H.  on  the  wheat  as  collateral,  and 
had  indorsid  the  receipt,  "  deliver  to  bearer. 
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or  E.  A  H.,"  the  defendants  knowing  at  the 
time  of  said  delivery  that  £.  &  H.  claimed 
the  wheat  as  their  property,  they  are  liable 
to  E.  <&  H.  for  a  conversion.  (Hanna  v.  Flint, 
14  Oal.  73.) 

4.  Whether  defendant  could  have  refused 
to  deliver  the  wheat  to  E.  &  H.  while  the 
storage  receipt  to  S.  was  outstanding,  query? 
(Hanna  v.  Flint,  14  Cal.  73.) 

6.  But  when  they  gave  the  wheat  to  the 
wrong  claimant  they  became  responsible  for 
its  value  to  the  right  one.  (Hanna  v.  Flint. 
14  Cal.  73.) 

6.  The  plaintiff  intrusted  certain  prop^l-ty 
to  the  Ten  Cent  Parcel  Company,  a  corpora- 
tion, to  be  stored.  The  company  stored  the 
property  with  warehousemen — to  whose 
rights  and  duties  the  defendants  succeeded 
— taking  a  receipt  therefor.  The  defendants 
had  notice  that  the  plaintiff  was  the  owner  of 
the  property.  She  tendered  them  the  amount 
of  the  storage  charges,  seventy-eight  dollars, 
and  demanded  the  property,  but  did  not 
present  the  warehouse  receipt.  Defendants 
refused  to  deliver  it  on  the  sole  ground  that 
it  had  been  sold  for  the  storage  charges,  but 
offered  to  deliver  it  for  twft  hundred  dollars. 
The  court  found  that  th«  •'property  had  not 
been  sold,  but  was  at  the  time  of  the  tender 
and  refusal  in  the  possession  of  defend- 
ants. Held,  that  the  refusal  amounted  to  a 
conversion,  and  that  the  failure  to  produce 
the  receipt  constituted  no  defense,  as  the 
refusal  was  placed  on  the  mere  ground  that 
the  property  had  been  sold.  (Briggs  v.  Hay- 
cock, 63  Oal.  343.) 

(Donversion  by  warehousemen,  action  by 
mortgagee  for.    See  Mortgages,  1003. 

Person  buying  from,  when  guilty  of  receiv- 
ing stolen  goods.    See  Criminal  Law,  2461. 

7.  When  a  warehouseman,  who  has  goods 
in  charge,  states  to  one  who  ia  about  to  take 
possession  of  the  same  by  a  legal  process  that 
ne  has  no  charges  on  the  goods,  this  is  a 
waiver  of  the  warehouseman's  lien  for  charges, 
if  any  he  had.  (Blackman  v.  Pierce,  23  Cal. 
808.) 

8.  The  transfer  of  a  warehouse  receipt  in 
good  faith,  and  in  the  ordinary  course  of  busi- 
ness, operates  to  transfer  to 'the  holder  the 
title  to  the  goods  covered  by  the  receipt.  (Da- 
vis V.  Rnssell,  52  Cal.  611.) 

9.  There  is  no  difference  between  a  ware- 
house receipt  and  a  bill  of  lading  in  this  re- 
spect.   (Davis  V.  Russell,  62  Cal.  611.) 

10.  Under  the  act  of  1878  a  warehouse  re- 
ceipt is  negotiable,  unless  it  is  marked  non- 
negotiable  across  its  face,  and  the  indorsement 
thereof  by  the  party  to  whose  order  it  is  issued 
passes  the  absolute  title  to  the  property  men- 
tioned therein  to  the  indorsee.  (Bishop  v. 
ihilkerth,  68  Oal.  607.) 

11.  Under  the  facts  of  this  case  the  refusal 
of  tlie  following  instruction  held  to  be  error : 
"  The  possession  of  the  instrument  in  writing 
produced  in  evidence,  dated  August  18, 1875, 
and  called  a  warehouse  receipt,  covering  this 
wheat  in  controversy,  together  with  the  i>lain- 
tiff's  indorsement  thereon,  is  of  itself  pre- 
sumptive evidence  of  the  ownership  of  the 
grain,  by  the  person  having  such  possession 


of  such  receipt  so  indorsed."    (Davis  v.  Rn»- 
Bell,  52Cal.  611.) 

12.  Warehousemen  who  give  their  receipt 
for  goods  on  storage  are  estopped  from  set- 
ting up  a  want  of  segregation  of  the  goods  re- 
ceipted for  from  other  goods,  in  an  action 
against  them  by  the  holder  of  the  receipt  for 
a  conversion  of  the  goods  by  a  seizure  in  an 
action  against  a  vendor  of  the  plaintiff.  (Good- 
win v.  Scannell,  6  Cal.  641.) 

13.  And  this  although  the  warehousemen 
are  the  attaching  creditors,  and  although  the 
sherifi  making  the  seizure  was  not  liable  by 
reason  of  there  being  no  segregation.  (Good- 
wm  V.  Scannell,  6  Cal.  541.) 

14.  James  Hogan,  being  indebted  to  the  es- 
tate of  one  Lowrie,  for  wnom  one  John  Mun- 
son  assumed  to  be  the  agent,  deposited  certain 
cans  of  fruit  in  a  warehouse,  and  directed  the 
warehouseman  to  give  him  a  receipt  as  if  de- 
posited by  Munson.  A  receipt  was  accord- 
ingly given  to'Hoganas  follows:  "Received 
m  Niles  warehouse  from  John  Munson,  etc., 

for  account  and  risk  of (not  transferable 

or  negotiable),"  etc.  Hogan  had  previously 
informed  Munson  that  he  would  deiKjsit  fruit 
in  the  warehouse  sufficient  to  secure  iiis  in- 
debtedness. He  never  gave  the  receipt  to 
Munson,  but  borrowed  money  on  it  from  the 
defendants,  to  whom,  upon  the  surrender  of 
the  receipt,  a  new  one  was  given  by  the  de- 
fendants. The  defendants  afterward  assigned 
their  security,  and  the  fruit  was  sold  by  their 
assignee.  The  plaintiffs,  the  executors  of  the 
will  of  Lowrie,  thereupon  brought  this  action 
for  the  conversion  of  the  fruit.  Held,  that 
the  first  receipt  and  deposit,  not  having  been 
made  for  the  account  of  Munson,  did  not  give 
him  possession  or  constructive  possession  of 
the  fruit,  and  that  as  he  could  not,  without 
a  delivery  of  the  receipt  to  him,  have  recov- 
ered the  property,  the  plaintiffs  for  uhom  he 
was  assuming  to  act  were  in  no  better  con- 
dition.   (Lowrie  v.  Salz,  75  Cal.  849.) 

15.  On  the  trial  the  warehouseman  was 
asked  whom  he  understood  to  be  the  depos- 
itor of  the  fruit.  Held,  that  the  question  was 
improper,  as  calling  for  the  opinion  of  the 
witness.    (Lowrie  v.  Salz,  75  Cal.  349.) 

16.  When  the  evidence  shows  conclusively 
that  the  owners  of  a  warehouse  are  liable  for 
the  negligence  of  the  servants  employed 
therein,  the  fact  that  it  was  a  bonded  ware- 
house, and  that  the  usual  government  agent 
was  on  the  premises  to  look  after  the  duties, 
is  immaterial;  and,  as  the  court  might  have 
instructed  the  jury  that  the  defendants  were 
liable  for  any  negligence  that  occurred,  any 
error  in  stating  certain  conditions  under 
which  they,  and  not  the  government  agent, 
were  liable,  is  immaterial.  (O'Callaehan  v. 
Bode,  84  Cal.  489.) 

Storage  in  warehouse.  See  Common  Car- 
riers, 111,  6. 

Delivery  of  goods  in  warehouse.  See  Mort- 
gages, 977. 

Change  of  possession  on  sale  of  goods  in 
warehouse.    See  Sales,  IV,  4. 

Common  carriers,  when  liable  as.  See 
Common  Carriers,  33. 

Replevin  against,  complaint  in.  See  Re- 
plevin, 53. 
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Arbitrary  assessment  of  goods  in  warehouse. 
See  Taxation,  204,  373. 

Uoods  not  assessable  to  warehouseman. 
See  Taxation,  288. 

Property  in  warehouse,  assessment  of.  See 
Taxation,  204. 

WABBANTS. 

See  Sacramento,  10, 12. 

Arrest,  warrant  of.  See  Criminal  Law,  IX; 
Extradition,  16. 

Search  warrants.    See  Criminal  Law,  VIII. 

Location  of  state  land  warrauts.  See  Pub- 
lic Lands,  XIV,  14. 

Military  land  warrants,  location  of.  See 
Public  Lands.  VU. 

Street  assessments,  warrants  for.  See 
Streets,  XVI,  21. 

School.    See  Schools,  X. 

Drawing  warrants.    See  Controllers,  III. 

Compelling  supervisonj  to  issue  warrants. 
See  Mandamus,  II,  13,  a. 

Mtindamus  to  compel  issuance.  See  Man- 
damus, II,  12,  d. 

Form  of  and  validity.   See  Counties,  IX,  1. 

Registry,  priority  and  order  of  payment. 
See  Counties,  IX,  3. 

Assignability  and  negotiability.  See  Coun- 
vies,  I X,  2* 

Assignor,  liability  of.    See  Counties,  IX,  6. 

Evidence  of  payment    See  Counties,  IX,  4. 

Stolen,  rights  of  holders  of  bonds  issued 
for.    See  Bonds,  II,  4. 

Presumption  of  genuineness  of  warrants. 
See  Treasurers,  10. 

Order  for  requisition  for  school  warrant, 
forging.    See  Criminal  Laws,  1009. 

Liability  pi  superintendent  for  warrants 
forged  by  deputy.    See  Schools,  X. 

I<'iuding  that  warrant  was  fraudulent.  See 
Treasurers,  13. 

Illegal,  money  paid  for  cannot  be  recovered. 
See  Payment,  i04. 

Loss  of.    See  Treasurers,  11. 

Mandamus  to  compel  payment  of.  See 
Mandamus,  II,  12,  e. 

Payment  of,  enjoining.  See  Injunctions,  204. 

Duty  of  treasurer  to  pay.  See  Treasurers,  8. 

Controller's  may  be  assigned.  See  Assign- 
ments of  Contracts,  8. 

Assignee  of  may  maintain  replevin.  See 
Replevin,  9. 

Whether  payment  can  be  made  in.  See 
San  Francisco,  293. 

WARBANTT. 

Covenant  of.    See  Covenants,  I,  1. 

Covenant  of  warranty  is  mere  personal  ob- 
ligation.   See  Vendor  and  Vendee,  98. 

General  covenant  of,  what  relates  to.  See 
Deeds,  376. 

Sales  by  sample.  See  Sales,  VIII. 

Manufactured  articles,  warranty  on  sale  of. 
See  Sales,  VII,  3,  b. 

Implied.    See  Sales,  VII,  2. 

Sales,  warranties  on.    See  Sales,  VII. 

Executory  contracts,  warranties  in.  See 
Sales,  VII,  2. 

Fitness,  warranty  of.    See  Sales,  VII,  8,  b. 

Title,  warranty  of.  See  Auctions,  III,  Sales, 
VII,  3,  a. 

Title,  warranty  of  by  pledgor.  See  Pledges, 
VII,  1. 


Title,  implied  warranty  of.  See  Vendor  and 
Vendee,  VIII,  1. 

Title,  limitation  of  action  for  breach  of  war- 
ranty of.  See  Statute  of  Limitations,  VI, 
4,  b. 

Quality,  warranty  of.    See  Sales,  VII,  3,  c 

Merchantable  condition,  warranty  ot.  See 
Sales,  VII,  3,  c. 

Growing  crops,  warranty  on  sale  of.  See 
Growing  Crops. 

Insurance  policy,  warranties  in.  See  Insur- 
ance, I,  6. 

Breach  of.    See  Sales,  VII,  4. 

Breach  of,  time  and  place  of.  See  Sales, 
IV,  4,  a. 

Waiver  of  breach  of  warranty.  See  Sales, 
VII,  4,  b. 

Against  worthleasness  on  transfer  of  note. 
See  Bills  and  Notes,  116. 

On  sale  of  bonds.    See  Bonds,  60,  et  seq. 

Vendor  with  warranty  of  title  is  not  com- 
petent witness.    See  Witnesses,  161, 162. 

WASTE. 

See  Mortgages,  X,  2. 

1.  At  common  law  there  was  no  forfeiture 
of  an  estate  for  years  for  the  commission  of 
waste.    (Chipman  v.  Emeric,  3  Cal.  273.) 

2.  By  the  Stotute  of  Gloucester,  6  Ed.  I., 
the  remedy  of  forfeiture  was  given  for 
waste,  and  it  was  expressly  confined  to  the 
place  wherein  the  waste  was  committed. 
(Chipman  v.  Emeric,  3  Cal.  273.) 

3.  Statute  of  California  confines  remedy  for 
waste  or  for  nonpayment  of  rent  to  the  re- 
covery of  treble  damages.  (Chipman  v.  Em- 
eric, 3  Cal.  273.) 

Enjoining.    See  Injunctions,  II,  6. 

Enjoining  pending  ejectment.  See  Eject- 
ment, XII. 

Bond  to  stay  pending  appeal.  See  Appeals, 
1773. 

Cutting  timber.    See  Growing  Trees,  6. 

Percentage  for  on  lease  for  lumbering  par- 
poses.    See  Landlord  and  Tenant,  206. 

By  tenant  in  common.     See   Cotenancy, 


11,^. 


Action  by  reversioner  for  injury  to  freehold. 
See  Reversions,  2. 

Trustee  may  sue  for.  See  Trusts  and  Tnu- 
tees,  117. 

Executor  may  sue  in  replevin  for  timber 
cut.    See  Executors  and  Administrators,  268. 

Liability  of  vendee  in  possession  for.  See 
Vendor  and  Vendee,  158. 

Damages  for.  See  Forcible  Entry  and  Un- 
lawful Detainer,  288,  et  seq. 

WATt'HMAir. 

Provisions  as  to.    See  Insurance,  II,  3. 

WATER  COMMISSIONERS. 

See  Watercourses,  IX. 

WATER  COHPANI^. 

Relates  to  companies  for  the  furnishing  of 
water  in  municipalities.  For  questions  relat- 
ing to  other  water,  canal,  or  ditch  companies, 
see  Watercourses. 
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I.  Creation,  Orgaaliatloii,  and  Ifatvre  of} 

Aeqnlriiig  Property. 
n.  Sappljing  or  Shnttin;  off  Water;  Daty 
to  Supply  Water  Free  to  Hunlel- 
palltles. 
III.  Water  Bates;  Contraets  for  the  Sup- 
ply of  Water. 
IT.  Contract  Between  Flnme  and  Water 
Companies;  Lease  of  Water -works. 
T.  Injuries  tnm  Leakage. 

Act  authorizing  purctiase  of  water-worka. 
See  BoDds,  36. 

Assessment  of  franchise  oL  See  Taxation, 
149. 

Mandamns  to  compel  payment  of  warrants. 
See  Mandamus,  138. 

I.  Creation,  Organisation,  and  Natnre  of; 
Acqnlrlng  Property. 

1.  By  section  1  of  article  XIV  of  the  con- 
stitution, the  use  of  all  water  heretofore  or 
hereafter  appropriated  for  sale,  rental,  or  dis- 
tribution is  expressly  declared  to  be  a  public 
use,  and  it  is  not  now  left  to  the  legislature, 
as  formerly,  to  say  whether  it  shall  be  a  pub- 
lic use  or  not.  The  constitution  itself  de- 
clares it  to  be  such,  and  then  makes  the  use 
subject  to  the  regulation  and  control  of  the 
state ;  that  is  to  say,  of  the  legislature,  in  the 
manner  to  be  prescribed  by  statute,  subject, 
however,  to  certain  enumerated  provisions 
contained  in  the  constitution  itself,  and 
among  them  to  the  provisions  in  respect  to 
the  rates  or  compensation  to  be  collected  by 
any  person,  company,  or  corporation  for  the 
use  of  water  supplied  to  any  city  and  county, 
or  city  or  town,  or  the  inhabitants  thereof. 
(People  V.  Stephens,  62  Cal.  209.) 

2.  By  the  constitution  the  right  to  collect 
the  water  rates  or  compensation  established 
is  declared  to  be  a  franchise,  and  cannot  be 
exercised  except  by  authority  and  in  the 
manner  prescribed  by  statute.  (People  v. 
Stephens,  62  Cal.  209.) 

8.  Provisions  of  constitntion  of  1879  in  refer- 
ence to  supplying  of  municipalities  with  fresh 
water,  made  many  changes  from  the  pre-ex- 
isting condition  of  things.  (People  v.  Ste- 
phens, 62  Cal.  209.) 

4.  Prior  to  the  adoption  of  the  constitution 
of  1879  the  right  of  laying  pipes  in  the  streets 
of  any  incorporated  city  or  town  in  this  state 
for  the  purpose  of  supplying  the  inhabitants 
of  Buch  city  or  town  with  fresh  water  lay  only 
in  grant  from  the  legislature.  (People  v. 
Stephens,  62  Oal.  209.) 

6.  Private  corporations  to  supply  a  city 
with  water  cannot  be  created  by  special  act, 
nor  can  the  power  to  supply  a  city  with  water 
be  conferred  on  a  private  corporation  by 
special  act.  (San  Francisco  v.  Spring  Valley 
W.W.,  48Cal.  493.) 
CSted  62  Cal.  118, 119, 123,  126. 

6.  A  water  company  need  not  be  incorpo- 
yated  as  provided  by  the  statutes  of  1872 ;  but 
it  is  sufficient  if  it  is  organized  as  provided 
by  the  Civil  Code,  which  applies  to  all  cor- 
porations.    (West  V.  Crawford.  80  Cal.  19.) 

7.  The  power  to  charge  tolls  or  rates   for 


water  is  a  franchise  conferred  on  corporations 
formed  under  general  laws  for  the  formation 
of  water  companies,  and  can  be  exercised  by 
a  corporation  only  in  the  manner  provided 
for  in  those  laws.  (Spring  Valley  W.  W.  v. 
Bryant,  62  Cal.  138.) 
Cited  83  Cal.  418. 

8.  Where  an  act  authorized  the  incorpora- 
tion of  a  water  comuany,  and  also  provided 
that  three  thousand  feet  of  water-pipe  should 
be  laid  down  within  one  year,  held,  that  the 
laying  of  the  pipe  within  the  period  men- 
tioned was  not  a  condition  of  the  existence  of 
the  corporation,  tior  was  proof  of  it  necessary 
to  enable  the  corporation  to  maintain  an  ac- 
tion or  proceeding  after  the  expiration  of  the 
year.  (Spring  Valley  W.  W.  v.  San  Fran- 
cisco, 22  Cal.  434.) 

9.  View  of  premises  required  to  be  made  by 
commissioners  in  condemning  lands  under 
the  Water  Company  Act  of  1858  may  be  made 
by  them  at  any  time  before  submitting  their 
estimate  and  report.  It  is  proper  that  the 
view  should  be  nad  before  hearing  the  evi- 
dence. (Spring  Valley  W.  W.  v,  San  Fran- 
cisco, 22  Cal.  434.) 

10.  In  San  Francisco  v.  Spring  Valley 
W.  W.,  48  Cal.  493,  it  was  decided  that  the 
Spring  Valley  Water  Works  was  formed  un- 
der the  general  law  of  1868,  and  that  its 
rights,  duties,  and  obligations  were  derived 
solely  from  that  law.  (bpriiig  Valley  W.  W. 
V.  San  Francisco,  52  Oal.  111.) 

Cited  94  Cal.  369. 

11.  A  company  organized  under  the  Incor- 
poration Act  of  18i3,  for  the  purpose  of  intro- 
ducing into  the  city  of  San  Francisco  pure 
fresh  water  and  supplying  its  inhabitants  and 
public  buildings  witn  the  same,  and  for  the 
transaction  of  ench  other  business  relating 
thereto  as  might  be  necessary  or  proper,  ia 
a  corporation  witliin  the  act  of  1863,  provid- 
ing for  the  formation  of  "  corix>ration8  for 
manufacturing,  mining,  mechanical,  wharf- 
ing  and  dockage,  or  chemical  purposes,  or  for 
the  purpose  of  engaging  in  any  species  of 
trade  or  commerce,  foreign  or  domestic." 
(People  ex  rel.  Heyneman  y.  Blake,  19  Oal. 
579.) 

12.  Where  the  evidence  shows  that  the 
waters  of  a  creek  from  whicU  a  water  com- 
pany receives  its  supply  are  insuf&cient  in 
quantity  to  supply  the  wants  of  the  inhabi- 
tants or  a  city  to  which  the  company  fur- 
nishes the  water,  during  the  summer  months, 
and  a  portion  of  them  are  also  inferior  in 
qualitv,  and  that  the  population  of  the  city  is 
steadily  increasing,  and  that  the  waters  of 
the  .stream  sought  to  be  condemned  by  the 
city  are  excellent  in  quality,  and  abundant  in 
quantity,  and  of  sufficient  elevation,  the  fact 
that  the  stream  sought  to  be  taken  is  further 
from  the  city  than  the  streams  from  which 
the  water  company  take  their  supply,  al- 
though a  matter  to  be  considered,  is  not  con- 
trolling upon  the  question  of  necessity,  and 
where  the  instructions  of  the  court  as  to  the 
power  to  condemn,  and  the  necessity  claimed 
to  exist,  are  correct,  it  is  not  error  to  refuse 
instructions  predicated  controllingly  upon  the 
question  of  distances  and  upon  the  power 
of  the  city  to  condemn  the  waters  owned 
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by  the  water  company.    (City  of  Santa  Cruz 
V.  Enright,  95  Cal.  105.) 

13.  An  act  for  the  incorporation  of  water 
companies,  approved  April  22,  1858,  provided 
that  the  mode  of  proceeding  for  the  appro- 
priation of  lands  should  be  the  same  as  that 
prescribed  in  sections  27  to  29  of  the  act  of 
April  23, 1853,  for  the  incorporation  of  railroad 
companies.  In  1861  an  entirely  new  act  for 
the  incorporation  of  railroad  companies  was 
passed,  not  following  the  order  or  number  of 
sections  of  the  act  of  1853,  which  it  entirely 
repealed,  and  containing  new  provisions  as 
to  their  appropriation  of  lands.  In  a  pro- 
ceeding to  con(iemn  lands,  instituted  in  1862 
by  the  plaintiff,  a  water  company  incorpo- 
rated under  the  act  of  1858,  held,  that  the 
course  of  procedure  prescribed  by  sections 
27  to  29  of  the  Railroad  Act  of  1853  should  be 
followed,  and  not  those  of  the  new  act  of  1861 ; 
that  those  sections  were  substantially  in- 
corporated in  the  Water  Company  Act  of 
1858,  and  remained  a  part  of  the  latter,  not- 
withstanding the  repeal  of  the  original  act. 
(Spring  Valley  W.  W.  v.  San  Francisco,  22 
Cal.  •434.) 

Cited  48  Cal.  520 ;  70  Cal.  606. 

Ditch  and  water  companies  to  furnish 
water.    See  Watercourses,  XIII. 

Taking  of  private  property  for.  See  Emi- 
nent Domain,  IV,  8,  D. 

Proceedings  to  condemn  water  supplies  are 
special  cases.     See  Jurisdiction,  170. 

Kight  to  lay  pipes  and  collect  rates  is  fran- 
chise.   See  Fraiichiaea,  4,  5. 

Valuation  of  franchise  of.  See  Taxation, 
423,  424. 

II.  Snpplytntr  or  Shuttinir  off  Water;  Daty 
to  Happly  Water  Free  to  Municipalities. 

14.  Primarily,  it  is  duty  of  Spring  Valley 
"Water  Works  to  furnish  to  all  inhabitants — 
the  men,  women,  and  children — of  the  city 
and  county  (the  rated  fixed  according  to  law 
being  paid)  water  for  family  uses,  beiiig 
water  for  drinking,  lavation,  for  domestic 
animals,  and  for  other  like  domestic  uses. 
(Spring  Valley  W.  W.  v.  San  Fraocisco,  62 
Cal.  111.) 

Cited  69  Cal.  520;  61  Cal.  23,  45;  94  Cal.  369. 

15.  A  water  conipany  has  the  right  to  shut 
off  the  water  from  its  consumer  when  the 
consumer  refuses  to  pay  for  the  water  su))- 
plied.  (Sheward  v.  Citiiens'  Water  Co.,  90 
Cal.  635.) 

16.  No  cause  of  action  is  stated  for  compel- 
ling a  water  company  to  continue  its  supply 
of  water  to  the  plaintiff,  or  to  enjoin  it  trom 
cutting  off  such  supply,  where  it  is  admitted 
by  the  plaintiff,  upon  demurrer  to  the  an- 
swer, that  an  ordmance  fixing  meter  rates 
was  properly  adopted ;  that  a  meter  was  ap- 
plied to  the  water  sers'ice  of  plaintiff's  prem- 
ises, with  his  knowledge  ana  consent,  which 
accurately  measured  the  water  used ;  that  the 
use  of  water  by  plaintiff  was  large,  unusual, 
and  wasteful;  that  the  sums  demanded  of  the 
plaintiff  for  water  consumed  by  him  were  the 
ordinary  meter  charges  of  the  company,  with- 
out discrimination  against  the  plaintiff,  and 
less  than  the  rates  fixed  by  the  ordinance: 
and  that  plaintiff  bad   refused  to  pay  said 


sums.    (Sheward  t.  Citizens'  Water  Co.,  M 
Cal.  635.) 

17.  A  person  engaged  in  furnishing  water 
to  the  inhabitants  of  a  city,  under  a  franchise 
permitting  him  to  lay  pipes  through  the 
streets  for  that  purpose  and  to  sell  the  water, 
cannot  without  reasonable  cause  shut  off  the 
water  from  one  of  such  inhabitants  who  is 
using  the  same  at  a  fixed  rate.  The  use  of 
water  appropriated  for  sale,  rental,  or  distri- 
bution is  a  public  use,  and  the  right  to  collect 
rates  or  compensation  for  the  use  of  water 
furnished  to  the  inhabitants  of  a  city  is  a 
franchise  which  can  only  be  exercised  by  au- 
thority of  and  in  the  manner  prescribed  by 
law.  (McCrary  v.  Beaudry,  67  Cal.  120.) 
Cited  21  Or.  422. 

18.  In  San  Francisco  v.  Spring  Valley 
W.  W.,  48  Cal.  493,  it  was  decided  that,  by 
reason  of  the  provisions  of  the  general  law  of 
1858,  there  are  purposes  for  which  water  is 
furnished  by  the  Spring  Valley  Water  Worka 
for  which  t^e  city  and  county  is  bound  to  pay 
the  legal  rates.  (Spring  Valley  W.  W.  v.  San 
Francisco,  52  Cal.  111.) 

19.  Also,  that  the  Spring  Valley  Water 
Works  is  bound  to  furnish  water  to  the  city 
and  county  free  of  charge  "  in  case  of  fire  or 
other  great  necessity.  '  (Spring  Valley 
W.  W.  V.  San  Francisco,  52  Cal.  111.) 

20.  For  water  furnished  for  such  "  family 
I  uses  "  to  those  of  the  inhabitants  to  whom  it 
:  is  the  duty  of  the  city  and  county  to  provide 
I  all  or  some  of  the  necessaries  of  life — as  pri»- 
I  oners  and  the  occupants  of  charitable  and 
'  educational  institutions — ^the  city  and  county 
I  is  bound  to  pay  the  rates  established  in  ao- 
I  corJance  with  law.  (Spring  Valley  W.  W.  v. 
I  San  Francisco,  52  Cal.  111.} 

I     21.  The  Spring  Valley  Water  Works  are  not 

'  bound  to  furnish  water  for  any  other  pur- 

i  poses,  unless  the  obligation  is  imposed  upon 

'  that  company  by  the  clause  of  the  statute 

:  which  requires  water  companies  to  furnish 

water  to  the  city  and  county,  "  in  case  of  fire 

or  other  great   necessity,  free  of    charge." 

(Spring  Valley  W.  W.  v.  San  Francisco,  52 

Cal.  111.) 

22.  It  ifl  the  duty  of  the  company  to  furnish 

,  water  free  of  charge  for  fires,  and  tnis  includes 

'  the  furnishing  of  water  free  for  engines  and 

engine  houses.   (Spring  Valley  W.  W.  v.  San 

Francisco,  52  Cal.  111.) 

■  Cited  61  Cal.  36. 

I  23.  The  water  is  to  be  furnished  to  the  in- 
habitants for  family  uses  on  payment  of 
rates;  to  the  city  and  county  government 
free  for  all  purposes  for  which  it  may  be 
necessary  and  proper  in  the  exercise  of  its  po- 
lice and  governmental  functions,  being  for 
other  purposes  than  the  "  family  uses  "  of  in- 
dividuals to  whom  the  city  and  county  is 
under  obligations  to  furnish  water.  (Spring 
Valley  W.  W.  v.  San  Francisco,  62 Cal.  111.) 

24.  The  word  "  great "  in  the  statute  does 
not  qualify  the  word  "  necessity,"  so  as  to 
limit  the  furnishing  of  water  freia  to  cases  of 
rare  and  casual  demands.  (Spring  Valley 
W.  W.  V.  San  Francisco,  62  Oal.  111.) 

25.  Since,  by  the  terms  of  the  statute,  the 
corporation  is  entitled    to  charge  only  for 
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'water  supplied  for  "  family  usee,"  there  is  no 
hardship  in  compelling  it  to  furnish  the  city 
and  connty  "  to  the  extent  of  its  means,"  free 
of  charge,  all  water  necessary  for  watering 
streets,  public  squares,  and  parks,  for  flush- 
ing sewers,  and  for  all  like  purposes  bene- 
ficial to  the  public,  and  in  aid  of  the  health 
and  good  government  of  the  people  of  the 
city  and  county.  (Spring  Valley  W.  W.  v. 
San  Francisco,  62  Cal.  111.) 
Cited  61  Cal.  30;  94  Oal.  .S69. 

26.  The  construction  placed  on  the  provis- 
ions of  the  new  constitution  in  relation  to 
-water,  in  the  case  of  Spring  Valley  W.  W. 
V.  Board  of  Supervisors  of  San  Francisco,  7 
Pac.  0.  L.  J.  614,  necessarilv  results  in  re- 
lieving that  company  of  the  obligation  to  fur- 
nish water  to  the  city  and  county  of  San 
Francisco  free  of  charge  for  any  purpose. 
Koss,  J.,  concurring.  (San  Francisco  Pioneer 
Woolen  Factory  v.  Brickwedel,  60  Cal.  166.) 

27.  By  the  provisions  of  the  act  of  the  23d 
of  April,  1868,  authorizing  George  Ensign  and 
others,  owners  of  the  Spring  Valley  Water 
Works,  to  lay  down  water-pipes  in  the  public 
streets  of  the  city  and  county  of  San  Francis- 
co, the  Spring  Valley  Water  Works  are  not 
required  to  supply  said  city  and  county  with 
water  for  municipal  purposes  free  of  charge, 
other  than  for  the  extinguishment  of  fires. 
(San  Francisco  v.  Spring  Valley  W.  W.,  39 
Cal,  473.) 

28.  The  third  section  of  the  act  of  the  23d 
of  April,  1858,  imposes  upon  the  Spring  Val- 
ley Water  Works  the  obligation  to  furnish, 
free  of  charge,  a  pro  rata  supply  of  water  for 
municipal  purposes  other  than  the  extin- 
guishment of  iires,  in  the  event  of  water 
being  introduced  by  some  other  person  or 
persons,  aa  provided  by  said  section.  Per 
Crockett,  J.  (San  Francisco  v.  Spring  Valley 
W.  W.,  39  Cal.  473.) 

29.  The  provision  of  the  act  of  April  22, 
1858,  "  tor  the  incorporation  of  water  com- 
panies," requiring  them  to  furnish  water  free 
of  charge  to  cities  and  counties,  cities  or 
towns  for  certain  purposes,  was  abrogated 
by  the  new  constitution  (art.  XI,  sec.  19,  art. 
si V,  sec.  1);  and  such  companies  are  now 
relieved  from  any  such  obligation.  (Spring 
Valley  W.  W.  v.  Board  of  Supervisors,  61 
CaL  18.) 

Mandamus  to  compel  supplying]  of  water. 
See  Mandamus,  53. 

Lien  for  water,  against  whom  not  enforcea- 
ble.   See  Liens,  9. 

Duty  to  furnish  water.  See  Watercourses, 
174, 176. 

III.  Water  Bates;  Contracts  for  the  Sup- 
ply of  Water. 

30.  The  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  has  had,  since 
the  new  constitution  went  into  effect,  and 
has,  the  power  to  fix  and  determine  the  rates 
or  compensation  to  be  collected  by  the  Spring 
Valley  Water  Works  as  well  from  the  city  and 
county  (for  water  used  for  Are  purposes,  for 
flushing  sewers,  for  public  buildings  and  offi- 
ces, for  sprinkling  streets,  and  for  beautify- 
ing   parks)  as    from    private  persons,    any 


provision  in  any  statute  to  the  contrary  not- 
withstanding.   Myrick,  J.,  concurring.    (San 
Francisco  Pioneer  Woolen  Factory  v.  Brick- 
wedel, 60  Cal.  166.) 
Cited  61  Cal.  30.  50. 

SI.  The  constitution  expressly  declares  that 
water  rates  or  compensation  shall  be  fixed  in 
a  certain  specified  manner,  at  a  certain  time, 
and  by  a  certain  body ;  and  the  body,  failing 
to  do  so,^s  expressly  made  subject  to  peremp- 
tory process  to  compel  action  at  the  suit  of 
any  party  interestea,  and  liable  to  such  fur- 
ther processes  and  penalties  as  the  legislature 
may  prescribe.  (People  y.  Stephens,  62  Cal. 
209.) 

32.  The  act  of  March  1,  1876,  "  To  establish 
water  rates  in  the  city  and  county  of  San 
Francisco,"  and  the  supplemental  act  of  April 
3,  1876,  are  unconstitutional  and  void,  in  so 
far  as  they  attempt  to  provide  a  mode  of  fix- 
ing rates  to  be  charged  by  corporations  in 
San  Francisco,  differing  from  the  mode  pro- 
vided for  other  corporations  by  general  laws. 
Spring  Valley  W.  W.  v.  Bryant,  52  Cal.  132, 
affirmed.  (San  Francisco  v.  Spring  Valley  W. 
W.,  63  Cal.  608.) 

33.  The  power  to  fix  water  rates  in  the  city 
and  county  of,  San  Francisco  is  vested  solely 
in  the  board  of  supervisors  of  the  city  and 
county,  and  the  mayor  has  no  power  to  veto 
an  order  duly  passed  by  the  majority  of  the 
board  fixing  sUch  rates.  (Jacobs  v.  Board  of 
Supervisors  of  San  Francisco,  100  CaL  121.) 

34.  The  supervisors  are  not  bound  to  give 
notice  to  a  water  company  of  its  intention  to 
fix  water  rates ;  but  they  are  nevertheless  in 
duty  bound  to  make  a  prof)er  effort  to  pro- 
cure all  necessary  information  to  enable  the 
board  to  act  intelligently  and  fairly  in  fixing 
the  rates,  and  a  failure  to  do  so  may  defeat 
its  action.  (Spring  Valley  W.  W.  v.  San  Fran- 
cisco, 82  Cal.  286.) 

CitedlOOCal.  130, 137. 

35.  The  failure  of  the  legislature  to  enact 
laws  fixing  water  rates,  if  failure  there  was, 
could  not  prevent  the  establishment  of  the 
rates  or  compensation  specifically  required  to 
be  established  by  the  constitution.  (People 
v.  Stephens,  62  Cal.  209.) 

36.  Section  1  of  article  XTV  of  the  constitu- 
tion providing  for  "  peremptory  process  "  to 
compel  action  of  the  supervisors  fixing  water 
rates  should  not  be  construed  so  as  to  compel 
the  court  to  decree  that  the  board  of  super- 
visors, after  having  passed  an  ordinance  fixing 
water  rates,  shall  act  upon  the  objection  of 
the  mayor  and  proceed  to  fix  rates  without 
any  certainty  that  its  action  will  not  be  again 
vetoed,  and  so  on  indefinitely,  or  to  decree, 
contrary  to  the  principles  regulating  the  writ 
of  mandamus,  that  the  supervisors  siiall  aban- 
don their  judgment  and  make  it  conform  to 
the  opinion  of  the  court  or  of  any  other  per- 
son. (Jacobs  v.  Board  of  Supervisors  of  San 
Francisco,  100  Cal.  121.) 

37.  The  Spring  Valley  Water  Company  was 
organized  under  "An  act  lor  the  incorjpora- 
tion  of  water  companies,"  passed  April  22, 
1858,  by  the  provisions  of  which  it  had  a 
right  to  have  the  water  rates  fixed  by  a  board 
of  commissioners;  and  the  duty  of  appoint- 
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ing  two  of  the  commiasionera  was  imposed  by 
the  fourth  section  of  the  act  upon  the  board 
of  superrisors.  A  board  of  commissiouers  was 
appointed  under  the  act,  and,  a  vacancy  liav- 
ing  occurred  in  the  board  by  the  death  of  one 
of  the  members  appointed  by  the  board  of 
supervisors,  the  company  apphed  for  a  writ  of 
mandamus  to  compel  the  board  of  supervisors 
to  appoint  a  new  commissioner.  Held,  sec- 
tion 4  of  the  act  in  question  was  repealed  by 
section  1,  article  XIV,  of  the  conatiturion,  and 
the  subject  matter  is  now  governed  by  the 
«ct  of  March  7,  1881.  (Spring  Valley  W.  W. 
▼.  Board  of  Superrisors  of  San  Francisco,  61 
Oal.  3.) 
Cited  100  Cal.  137. 

38.  The  "  act  to  establish  water  rates  in  the 
city  and  counter  of  San  Francisco"  (Stats. 
1876-76,  p.  82)  is  unconstitutional  in  so  far 
as  it  attempts  to  provide  a  mode  of  fixing 
rates  to  be  charged  by  corporations  furniab- 
inft  water  to  the  inhabitants  of  San  Francisco 
differing  from  that  provided  for  establishing 
rates  to  be  allowed  to  other  corporations 
formed  under  the  general  laws.  (Spring  Val- 
ley W.  W.  V.  Bryant,  62  Cal.  133.) 

Cited  63  Cal.  611 ;  72  Cal.  484;  82  Cal.  307. 

39.  The  act  of  a  city  council  of  a  municipal- 
ity in  fixing  water  rates  under  article  XIV, 
section  1 ,  of  the  constitu  tion  is  a  legislative  act, 
and  when  performed  is  to  receive  all  the  pre- 
sumptions and  sanctions  which  belong  to  acts 
of  legislative  bodies  generally ;  and  the  rates 
mast  be  assumed  to  have  been  so  fixed  as  to 
be  just  both  toward  the  rate-payer  and  toward 
the  company,  and  the  mode  of  collection  pro- 
vided must  be  assumed  to  be  that  which  will 
best  subserve  the  interests  and  rights  of  both 
parties.  (Sheward  v.  Citizens'  Water  Co.,  90 
t^l.  635.) 

40.  Where  an  ordinance  fixing  water  rates 
does  not  show  upon  its  face  that  the  rates  to 
be  collected,  where  the  amount  of  consump- 
tion is  ascertained  by  a  meter,  are  different 
from  those  generally  collected  from  persons 
who  are  rat^  by  the  use  to  which  they  ap- 
ply the  water,  the  fact  that  house  rates  for 
specific  uses  are  fixed,  in  the  absence  of  exact 
measurement,  so  as  to  be  equivalent  to  meter 
rates  only  as  a  general  rule,  and  that  they 
may  result  in  an  inequality  of  individual 
rates,  will  not  justify  a  court  in  inquiring  into 
the  propriety  of  the  terms  of  the  ordinance, 
especially  if  the  house  rates  are  not  perma- 
nently conclusive  upon  either  the  consumer 
or  the  company,  but  either  may  demand  a 
measurement  of  the  exact  amount  of  water 
consumed.  (Sheward  v.  Citizens'  Water  Co., 
90  Cal.  635.) 

41.  In  determining  the  validity  of  the  or- 
dinance, it  must  be  assumed  that  a  meter, 
which  is  a  measurer,  will  correctly  measure 
and  determine  the  water  which  passes  through 
it,  and  the  objection  that  the  meter  may  be 
inaccurate  in  measurement  cannot  be  con- 
sidered. (Sheward  v.  Citizens'  Water  Co.,  90 
Cal.  636.) 

42.  The  ordinance  of  the  board  of  supervis- 
ors of  San  Francisco  known  as  "Order  No. 
1673"^^3tabliahing  water  rates — does  not  fix 
the  rates  of  compensation  for  the  use  of  water, 
but  leaves  them  indefinite  and  uncertain ;  and 


is  therefore  not  a  valid  execution  of  the  power 
conferred  upon  the  board  of  supervisors  by 
section  1,  article  XIV,  of  the  constitation. 
(San  Francisco  Pioneer  Woolen  Factory  v. 
Brickwedel,  60  Cal.  166.) 

43.  When  the  constitution  provides  for  the 
fibdng  of  rates  or  compensation  for  the  use  <A 
water  it  means  reasonable  rates  and  just  com- 
pensation ;  and  to  fix  rates  not  reasonable,  (» 
compensation  not  just,  is  a  plain  violation  of 
the  duty  of  the  board  of  supervisors.  "They 
have  no  right  to  fix  the  rates  arbitrarily  with- 
out investigation,  or  without  the  exercise  of 
judgment  and  discretion  in  determining  what 
18  a  fair  and  reasonable  compensation.  (Spring 
Valley  W.  W.  v.  San  Francisco,  82  CaL  286.) 
Cited  100  Cal.  130,  137. 

44.  Under  article  XIV  of  the  constitution, 
the  use  of  water  for  sale  is  a  public  use,  and 
the  i>rice  at  which  it  shall  be  sold  is  a  matter 
within  the  power  of  the  board  of  supervisors 
to  determine;  and,  if  they  have  fairly  investi- 
gated and  exercised  their  discretion  in  fixing 
the  rates,  the  courts  have  no  right  to  inter- 
fere on  the  sole  ground  that,  in  the  judgment 
of  the  court,  the  rates  fixed  are  not  reason- 
able. To  justify  an  interference  by  the  courts 
there  must  be  actual  fraud  in  fixing  the  rates, 
or  they  must  be  so  palpably  and  grossly  on- 
reasonable  and  unjust  as  to  amount  to  the 
same  thing.  But  the  power  of  regnlating 
rates  is  not  a  power  of  confiscation,  or  to  take 
the  property  of  the  water  company  without 
just  compensation ;  and  whether  the  power  of 
the  supervisors  to  fix  rates  be  judicial,  legis- 
lative, or  administrativej  it  is  not  above  the 
control  of  the  courts,  if  it  is  arbitrarily  exer- 
cised, without  a  fair  investigation,  and  the 
rates  are  so  fixed  as  to  render  it  impossible  to 
furnish  the  water  without  loss,  so  that  their 
pretended  action  ajnonnts  to  a  palpable  fraud, 
which  must  certainly  work  injustice.  (Spring 
Valley  W.  W.  v.  San  Francisco,  82  Cal.  286.) 

46.  An  ordinance  fixing  water  rates,  which 
gives  every  householder  the  option  to  require 
a  meter  upon  his  premises  to  oe  placed  there 
by  the  water  company,  at  its  expense,  and  to 
pay  for  the  water  furnished  at  rates  different 
from  the  house  rates,  is  not  for  that  reason  in- 
valid. It  does  not  leave  the  rates  indefinite 
or  uncertain,  and  it  is  not  unreasonable  to  re- 
quire the  water  company  to  pay  for  the  meter. 
The  expense  thereof  cannot  be  imposed  upon 
the  consumer.  (Spring  Valley  W.  W.  v.  San 
Francisco,  82  Cal.  286.) 

46.  The  complaint  in  this  action  held  suffi- 
cient to  sustain  a  judgment  of  the  superior 
court  setting  aside  and  declaring  void  an  oi^ 
dinance  of  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  fixing  water 
rates  to  be  charged  for  water  to  be  f umistied 
to  said  city  and  its  inhabitants  for  the  year 
year  commencing  July  1,  1889,  and  enjoin- 
ing its  enforcement,  and  directing  the  board 
of  supervisors  to  proceed  forthwith  to  fix 
said  rates  and  compensation  as  provided  by 
the  constitution.  Thornton,  J.,  dissenting. 
(Spring  Valley  W.  W.  v.  San  Francisco,  82 
Cal.  286.) 

47.  The  plaintiff  made  a  proposal  in  writ- 
ing to  tlie  board  of  trustees  of  the  defendant 
to  construct  certain  works  for  supplying  the 
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city  with  water  if  the  board  would  agree  to 
pttrchase  of  the  plaintiS  a  specified  amount 
of  water  per  month  for  five  years ;  and,  re- 
Bponding  to  this  proposal,  the  board  passed  a 
resolution  whereby  they  agreed  to  take  a  cer- 
tain amount  of  water  during  the  period  speci- 
fied and  to  pav  therefor  one  hundred  dollars 
per  month.   The  company  accepted  this  prop- 
osition, and  in  performance  constructed  its 
works  and  furnished  the  water;  the  city  paid 
therefor  until  July  31,  1878,  but  since  that 
Ume  has  refused  to  pay ;  and  this  action  was 
Drought  to  recover  the  contract  price  of  the 
water.    Held,  the  plaintiff,  under  the  law,  as- 
Bomed  the  obligation  to  furnish  water  to  the 
oty  in  case  of  fire  or  other  great  necessities, 
tree ;  and  also  to  furnish  water  to  the  inhab- 
itants for  family  uses,  upon  proper  demand, 
at  reasonable  rates,  to  be  fixed  by  a  board  of 
commissioners.    If  the  water  was  furnished 
for  municipal  necessities  the  contract  was 
void,  because  the  company  could  not,  under 
Its  charter,  charge,  nor  could  the  city  con- 
tract, for  that  which  the  company  was  under 
obligation  to  furnish  "  free  of  charge" ;  and 
if  for  family  uses  (for  the  use  of  the  occu- 
pants of  the  city's  prisons,  hospitals,  poor- 
houses,  schools,  etc.)  the  contract  was  equally 
void,  because  the  rates  which  the  company 
were  authorized  to  charge  had  not  been  fixed 
«5cording  to  law.    (San  Di^o  Water  Co.  v. 
City  of  San  Diego,  69  Cal.  617.) 
Cited  61  Cal.  23. 

48.  The  provisions  of  section  1,  article  XIV, 
of  the  constitution,  requiring  the  rates  or 
compensation  to  be  fixed,  have  no  application 
to  water  furnished  by  a  municipaUty  itself. 
Those  provisions  refer  to  the  rates  or  compen- 
sation to  be  collected  for  water  authorized  by 
section  19  of  article  XI  of  the  constitution  to 
be  introduced  into  cities  by  individuals  or 
rompanies  incorporated  for  that  purpose. 
(People  V.  Stephens,  62  Cal.  209.) 

Compelling  fixing  of  rates.  See  Mandamus, 
n,  13,  g. 

Rates,  duty  of  legislature  to  provide  need- 
ful laws.    See  Constitutional  Law,  74. 

Supervisors  cannot  fix  rates  where  water 
not  for  general  distribution.  See  Water- 
courses, 176. 

Water  rate,  manner  of  fixing,  effect  of  new 
constitution  on.    See  Constitutional  Law,  87 

Prohibit!  ng  fixing  of  water  rates.  See  Pro^ 
hibition,  34. 

Agreement  to  furnish  water,  construction 
of.    See  Contracts,  125, 128. 


IT.  Contracts  Between  Flume  and  Water 
Companies;  Lease  of  Water  Works. 
49.  Contract  between  flume  company  and 
■water  company  for  the  furnishing  of  a  water 
Buppljr  for  domestic  use  by  the  inhabitants 
of  a  city,  for  the  term  of  twenty  years,  and 
lor  a  sharing  of  the  proceeds  of  the  sales  of 
water,  after  deducting  operating  expenses  of 
the  plants  within  the  city,  to  be  determined 
oy  trustees,  does  not  give  to  the  water  com- 
I»ny  the  right  to  make  a  contract  of  lease  of 
sil  of  ito  rights  to  third  persons,  with  the 
nnderatanding  that  they  were  to  sublease  or 
wansfer  those  rights  to  the  city,  so  as  to  give 
the  city  the  power  to  determine  what  the 
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operating  expenses  shall  be.    (San  Diego  W. 
Co.  V.  San  Diego  F.  Co.,  100  Cal.  43.) 

60.  While  the  water  company  insisted  npon 
its  rights  under  the  unauthorized  contract 
with  the  city,  the  flume  company  had  the 
right  to  stop  furnishing  its  water,  and  the 
water  company  has  no  legal  remedy  by  in- 
junction to  compel  the  flume  company  to 
continue  its  supply  of  water  under  the  origi- 
nal contract;  nor  is  it  entitled  to  any  account- 
ing based  upon  the  contract  with  the  city. 
(San  Diego  W.  Co.  v.  San  Diego  F.  Co.,  liX) 
Cal.  43.) 

61.  The  fact  that  some  of  the  members  of 
the  flume  company  may  have  encouraged  the 
contract  with  the  city  cannot  estop  the  corpo- 
ration from  objecting  to  such  contract,  there 
bemg  no  valid  ratification  of  the  contract  by 
the  corporation.  (San  Diego  W.  Co.  v.  San 
Diego  F.  Co.,  100  Cal.  43.) 

62.  In  a  lease  of  the  Los  Angeles  Water 
Works,  hj  the  defendant  to  the  plaintiff,  it 
was  provided  that  the  plaintiS  should  not 
dispose  of  water  for  purposes  of  irrigation, 
but  should  only  take  from  the  river  the  water 
necessary  for  domestic  purposes.  The  de- 
fendant took  water  from  the  plaintiff's  pipes 
for  the  purpose  of  sprinkling  the  streets  of 
the  city;  but,  while  this  was  done,  the  plain- 
tiff had  on  hand  of  the  waters  of  Los  Angeles 
river  more  than  sufficient  for  supplying  the 
inhabitants  of  the  city  with  water  for  domes- 
tic purposes.  In  an  action  by  the  plaintiff 
to  recover  from  the  defendant  the  value  of 
the  water  taken,  held,  that  the  plaintiff  was 
only  entitled  to  receive  pay  for  water  fur- 
nished to  the  inhabitants  of  the  city  for  do- 
mestic purposes,  and  that  it  had  no  right  to 
the  surplus.  (Los  Angeles  Water  Co.  v.  Los 
Angeles  City,  65  Cal.  176.) 

63.  The  plaintiff  entered  into  an  agreement 
with  the  predecessors  in  interest  of  the  de- 
fendant, who  were  the  ho.ders  of  a  lease  of 
the  plaintiff's  water-works,  by  which,  for  an 
annual  rent  reserved,  and  other  considera- 
tions, the  holders  of  the  lease  and  their  as- 
signs were  granted  the  right  to  sell  and 
distribute  water  for  domestic  purposes,  and 
to  receive  the  rents  and  profits  thereof  for 
their  own  use,  etc.  Afterward  the  mayor 
and  council  of  the  plaintiff  passed  an  ordi- 
nance to  impose  monthly  rates  of  license 
upon  all  persons  or  corporations  not  munici- 
pal vending  water  for  domestic  purposes; 
and  the  action  was  brought  to  coUect  such 
rates.  Held,  the  plaintiff  had  already  re- 
served a  sum,  to  be  paid  by  defendant,  for  the 
privilege  of  vending  water  for  domestic  pur- 
poses, and  could  not,  during  the  term  of  the 
lease,  increase  the  amount  to  be  paid  for  the 
privilege  granted.  (City  of  Los  Angeles  v. 
Los  Angeles  City  Water  Co.,  61  Cal.  66.) 
Distinguished  67  Cal.  436. 

Lessee  of  city  water  works,  taxation  of. 
See  Taxation,  176, 176. 

T«  Injnrleg  from  Leakage. 

64.  In  an  action  against  a  water  company 
for  injuries  caused  by  the  negligence  of  its 
employees  in  repairing  its  water  pipes,  by 
which  water  was  thrown  upon  the  roof  of 
plaintiff's  building,  and  goods  therein  dam- 
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aged,  it  is  not  contributory  n^ligence  that  a 
scuttle  in  the  roof  of  the  building  had  been 
left  open.  ( Yik  Hon  v.  Spring  VaUey  W.  W., 
65  0al.  619.) 

Overflowing  claim,  contribntory  negligence, 
what  is  not.    See  Negligence,  137.  . 

Action  for  negligence,  variance.  See  vari- 
ance, 21.  .  ■     ^  1 

Stockholder  as  witness  in  action  agamst  for 
causing  overflow.    See  Witnesses,  172. 

WATEECOUESES. 
I.  What  Constttntes  a  Watercourse. 
II.  KarUrable  Waters. 

1.  What  are. 

2.  Ovmerthip  and  Control;  Grant  of. 
8.  At  Pvhlic  Highways;  Ob$truction» 

in. 
ni.  HoB-naTljrable  Waters}   Ownership 

and  drant  of. 
IT.  Beds  of  fiirer  or  Ba^. 
T.  Accretion. 
TI.  Fishery. 
TII.  Islands. 

TUI.  Springs;    Percolating  «r  Subter- 
ranean Waters. 
IX.  Water  Commissioners. 
X.  MUIs. 
XI.  Dams. 

.  1.  Bight  to  Conttruet;  AHton  to  AbaU 
Dam  at  a  Nuisance. 
2.  Obttruction  to  Navigation. 
8.  Adding  to  Height  of  Bam. 
4.  Overflow  from  and  Actiontfor. 
6.  Care   Required    in    Conttruction; 

Injuries  from  Breaking. 
6.  Tretpatt    Upon  and  IHvertion  of 
Water;  Aetiont  for. 
Xn.  Ditches  and  Canals. 

1.  Nature  of. 

2.  Bight  of  Way  for;  Obttruction  of 

Highway  by.  .    tv-t- 

8.  Location  and  Ponestion  of;  inly 

gence  in  Construction;    Use   of 

Water  Pending. 
4.  SubslitvUon  of  Iron  Pipe. 
6.  Flumes  are  Part  of  Ditch. 

6.  Injury  to;  ProUctton  of;  Actiontfor. 

7.  Carrying  Capacity  of  Ditch;  Evir 

dence  and  Findings;    Enlarge- 
ment of  Ditch. 

8.  Bepairs  to  Ditches;   Reservoir   to 

Detain  Water  Pending. 

9.  WasU  Water  from,  J^hts  in;  Ap- 

propriation from  Waste  Gate. 

10.  Care  Bequired  in  Management;  In- 

jury from  Percolation  or  Over- 
flow' -, 

11.  Appropriating  Water  or  Diverting 

Flow  from  Ditch. 

12.  SaU  or  Mortgage  of;   Conveyance 

to  Different  Persont. 

XIII.  Ditch  and  Water  Companies  and 
Partnerships,  Questions  Concern- 
ing; Water  Stock,  Assessments 
Upon. 

XIT,  Siparian  Bights;  Appropriation  and 
Dirersion  of  Water. 
1,  Riparian  Bights. 


a.  Extent  of    Biparian   Lands; 

State  as  Riparian  Owner. 

b.  Right   of   Access  to   Water; 

Action  for  Obstruction  of. 
c  Natural  Flow  and  ReaaonaWe 
Use;   Appropriation  or  Di- 
version Tby  Riparian  Owner. 

d.  Division  of  Stream  by  Riparian 

Owners. 

e.  Protection  of  Land  by  Bulk- 

heads,     Breakwaters,     or 

TjftVflfiH 

f .  Rights  on  Pollution  of  Water. 
2.  Appropriation    and    Diversion  of 

Water. 

a.  "Appropriation  "is  not  a  Com- 

mon Law    Doctrine;    Defi- 
nition of. 

b.  What    Constitutes   Appropri- 

ation, 
c  Right  of  Appropriation;  Who 
may    Appropriate ;    Protefr 
tion  and  Rights  of  Riparian 
Owners. 

d.  Successive  ,     AppropriatioiM: 

Rights    and    Liabilities  at 
Appropriators. 

e.  ValWity    of     Appropriation; 

Compliance   with    SUtute; 
Notice.  ^        _^,,. 

f.  Water   Flowing  Over  Pnmic 

Land,  Ri^ts  in. 

g.  ObUining    Right  by  Advene 

Possession.  . 

A.  Right  may  be  Acquired  by; 

in  Case  of  PubUcLandor 
Mexican  (irant. 

B.  Elements  of;  What  Consb- 

tutes;  Duration  of. 
O.  Pleading  of. 

D.  Evidence. 

E.  Instructions. 

F.  Findings. 

h.  Acquiring  Right  Through  E«- 
toppel  or  Acquiescence  ot 
Owner.  .    , . 

i.  Relation  of  Title  Acquired  by. 

i.  Ownership  of  Water. 

k.  Rights  on  Change  of  Bed.  _ 

L   Changing  Place  of   Diverfflm 

or  Manner  of  Use. 
m.  Extent  of  Riglit  of  Diveraon; 

Increasing  Diversion. 
n.  Diverting  and  Turning  B«ci; 

Water;    Artificial    Increase 

of  Flow,  Righte  to. 
O.  Diversion  of  Water  as  a  am- 

8*i>ce.  , 

p.  Actions  for  Diversion  «  Ar 

propriation.  ,  _, 

A.  Who  may  Sue,  and  Who 
Liable;  Parties. 

B.  Pleadings,  Jnri8dictioii,«iw 
Venue. 

0.  Justification  of  DivemoB. 

D.  Evidence  and  Instructioift 

E.  Damages,    Verdict,   Jn*- 
ments,  and  Costs. 

F.  Findings. 
q.  Suits  to  Enjoin  Diversion. 
r.  Actions  to  Quiet  Titie  or  W- 

termine  Advraae  Olainu  *> 
Water. 
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B.  Conveyance,  Reservation,  or 
Lease  of  Water  Uixlit. 

t.  Abandonment  or  Termination 
of  Water  Right. 

See  Wharves. 

Bridges.    See  Bridges. 

Shore,  marsh,  or  river  aa  boundary.  See 
Boundaries,  II,  6. 

Shore,  sale  of.  See  Swamp  and  Over- 
flowed Lands,  73,  et  seq. 

Beach  and  water  lots  in  San  Francisco. 
See  San  Francisco,  XIV,  10. 

Swamp  and  Overflowed  Land.  See  Swamp 
and  Overflowed  Lands. 

Natural  flow,  easement  of.  See  Easements, 
III.  1. 

Streets  on  water  front.    See  Streets,  II. 

Preventing  flow  in  grading  streets.  See 
Streets,  180, 181. 

Stream  of  water  may  be  condemned.  See 
Eminent  Domain,  7. 

Water  right  derived  under  Mexican  grant. 
See  Statute  of  Limitations,  67. 

Damages  for  failure  to  build  dam.  See 
Damages,  11. 

Water  rights  in  Los  Angeles  county.  See 
Los  Angeles. 

Los  Angeles  river.    See  Los  Angeles. 

I.  What  Constitutes  a  Watercourse. 

1.  To  constitute  a  watercourse  it  is  not 
necessary  that  the  water  shall  run  in  the  bed 
or  channel  of  the  stream  all  the  year.  ( Span- 
jiler  V.  City  and  County  of  San  Francisco,  84 
Oal.  12.) 

Evidence  to  prove  existence  of  watercourse. 
See  poet,  XIV,  2,  p,  D. 

U.  navigable  Waters. 
/.  What  are, 

2.  The  term  "navigable  streams,"  as  used 
in  section  2875  of  the  Political  Code,  prohib- 
iting the  construction  of  bridges  across  them 
without  draws,  and  in  section  3479  of  the 
Civil  Code,  providing  that  any  thing  which 
obstructs  the  free  passage  of  any  navigable 
river  or  stream  is  a  nuisance,  does  not  include 
any  streams  which  are  merely  navigable  at 
certain  seasons  of  the  year  when  the  water  is 
high,  or  any  streams  other  than  such  as  have 
been  declared  navigable  by  the  legislature, 
or  are  generally  navigable  in  fact  during 
ordinary  stages  of  water.  (Cardwell  v. 
County  of  Sacramento,  79  Cal.  347.) 

8.  The  legislature  has,  in  eSect,  declared 
that  the  American  river  is  a  non-navigable 
stream,  by  dropping  it  wholly  from  the  list 
of  navigaole  waters,  after  succeaaive  amend- 
ments placing  the  limit  of  navigation  lower 
and  lower  down;  and  no  action  will  lie  to 
enjoin  the  county  of  Sacramento  from  con- 
structing a  bridge  across  said  river  without  a 
draw.  (Cardwell  v.  County  of  Sacramento, 
79  Cal.  347.) 

4.  A  river  beyond  the  ebb  and  flow  of  the 
tide  may  be  navigable  when  it  has  sufficient 
depth  and  width  to  float  a  vessel  used  in  the 
transportation  of  freight  or  passengers ;  and 
this  has  been  extended  to  its  capacity  to  float 


rafts  of  lumber.    (American  River  Water  Co. 
V.  Amsden,  6  Cal.  443.) 
Cited  79  Cal.  350. 

5.  To  go  beyond  this  and  declare  a  stream 
navigable  which  can  float  a  log  would  be  to 
turn  a  rule  intended  for  the  benefit  of  the 
public  into  an  instrument  of  serious  detri- 
ment to  individuals,  if  not  of  actual  private 
oppression.  (Anerioan  River  Water  Co.  v. 
Amsden,  6  Cal.  443.) 

6.  The  only  other  instance  in  which  a 
stream  is  navigable  is  when  it  is  so  declared 
by  statute,  and  when  so  declared  navigable  to 
a  certain  point,  by  implication  it  is  declared 
non-navigable  above  that  point.  (American 
River  Water  Co.  v.  Amsden,  6  Cal.  443.) 

2.  Ownership  and  Control;  Grant  of. 

7.  Subject  to  such  restrictions  as  Congress 
may  impose  in  the  exercise  of  its  power  over 
commerce,  the  state  has  the  right  to  control 
and  regulate  the  use  of  navigable  waters 
within  Its  boundaries.  (People  v.  Williams, 
64  Cal.  498. ) 

8.  Upon  the  admission  of  California  into 
the  Union,  the  state  became  vested  with  all 
the  rights,  sovereignty,  and  jurisdiction  in 
and  over  the  navigable  waters,  and  the  soils 
under  them,  which  were  possessed  by  the 
original  states  after  the  adoption  of  the  con- 
stitution of  the  United  States.  (Lux  v.  Hag- 
gin,  69  Cal.  255. ) 

9.  Absolute  right  of  state  to  control,  ref- 
late, and  improve  navigable  waters  within  its 
jurisdiction  is  an  attribute  of  sovereignty, 
which  cannot  be  disputed,  and  this  right  may 
be  delegated  to  individuals,  either  in  a 
natural  or  corporate  capacity.  Per  Hastings, 
C.J.     (Gunterv.  Geary,  1  Cal.  462.) 

10.  The  state  holds  complete  sovereignty 
over  her  navigable  bays  and  rivers ;  ana  al- 
though her  ownership  is,  b-^  the  law  of 
nations,  and  the  common  anJ  civil  law,  at- 
tributed to  her  for  the  purpose  of  preserving 
the  public  easement  or  right  of  navigation, 
there  is  nothing  to  prevent  the  exercise  of 
her  power,  in  certain  cases,  to  destroy  the 
easement  in  order  to  subserve  the  general 
good,  which,  when  done,  subjects  the  land  to 
private  proprietorship.    (Eldridge  v.  Cowell, 

Cited"  4  Cal.  368;  64  Cal.  499. 

11.  Navigable  streams  and  the  shores  to 
high-water  mark  are  held  by  the  state  in 
trust  for  the  public;  but  qualified  rights 
therein  may  be  granted  so  far  as  they  are  not 
inconsistent  witli  or  in  aid  of  the  principal 
use,  that  of  navigation.  (Heckman  v.  Swett, 
99<:al.  303.) 

3.  A*  Public  Highways;  Obatruetiona  in. 

12.  The  navigable  streams  of  the  state  are 
public  highways,  and  are  for  the  use  of  the 

Ssople  of  the  state.     (People  v.  Gold  Eun 
itch  and  Min.  Co.,  66  Cal.  138.) 
Cited  71  Cal.  136. 

13.  The  navigable  waters  of  the  Straits  of 
Carquinez,  adjoining  the  permanent  water 
front  of  the  city  of  Bienicia,  as  established  by 
the  act  of  March  21,  1868,  are  a  public  high- 
way.   (Shirley  v.  Bishop,  67  Cal.  643.) 
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Bed  of  river  is  public  higliway.    See  post, 

14.  Anjr  unauthorized  obstruction  or  inter- 
ference with  these  streams  by  a  private  indi- 
vidual is  a  public  nuisance,  which  may  be 
enjoined,  upon  application  of  the  attorney 
general  in  the  name  of  the  people  of  the  state. 
(People  V.  Gold  Run  Ditch  and  Min.  Co.,  66 
Cal.  138.) 
Cited  71  Cal.  185. 

16.  The  title  to  the  bed  of  the  ocean  below 
low-water  mark,  along  the  shore,  is  in  the 
state,  and  if  obstmctions  are  placed  in  it 
which  obstruct  navigation  and  fishery,  they 
may  be  abated  as  public  nuisances  at  toe  suit 
Of  the  state.    (Cobnm  t.  Ames,  62  Cal.  3S7.) 

16.  In  an  action  to  abate,  as  a  nuisance,  a 
boom  across  a  navigable  river,  made  to  inter- 
cept saw-logs  floated  down  in  time  of  high 
water,  and  for  damages,  it  is  incumbent  on 
the  plaintiff  to  prove  that  the  obstruction  was 
unreasonable.  (Brown  v.  Kentfleld,  60  Cal. 
129.) 

Cited  87  Cal.  139. 

17.  No  right  to  obstruct  navigation  passes 
to  the  purchasers  under  the  laws  for  the  sale 
of  swamp  and  overflowed  lands.  (Taylor  v. 
Underbill,  40  Cal.  471.) 

18.  A  private  individual  cannot  acquire  by 
custom  a  right  to  discbarge  debris  into  a 
navigable  stream  so  as  to  destroy  or  ma- 
terially interfere  with  the  use  of  the  stream 
for  purposes  of  navigation.  (People  v.  Gold 
Run  Ditch  and  Min.  Co.,  66  Cal.  138.) 

Diversion  of  water  of  navigable  stream  as  a 
public  nuisance.    See  post,  XIV,  2,  o. 

Obstructions  to  navigation  by  dams.  See 
post,  XI,  2. 

Obstruction  to  sloughs  in  Stockton.  See 
Stockton. 

United  States,  deposit  in  by,  right  to  re- 
move.   See  Stockton. 

Riparian  owner  cannot  build  wharf  at  com- 
mon law.    See  Wharves,  1. 

Riparian  owner  cannot  maintain  ejectment 
for  wharf  built  in  tide  water.  See  Wharves,  16. 

m.  ITon-Bavlirable  Waters;  Ownership  and 
Grant  of. 

19.  By  the  law  of  Mexico  the  running 
waters  of  California  were  not  dedicated  to 
the  common  use  of  all  the  inhabitants  in  such 
a  sense  that  they  could  not  be  deprived  of  the 
common  use.    (Lux  v.  Haggin,  69  Cal.  256.) 

20.  The  United  States  is  the  owner  of  all 
innavigable  streams  on  the  public  lands  of 
the  United  States  within  the  borders  of  the 
state,  including  their  banks  and  beds.  (Lux 
T.  Haggin,  69  Ca1..265.) 

21.  A  grant  of  public  land  of  the  United 
States  carries  with  it  the  common-law  rights 
to  an  innavigable  stream  thereon,  unless  the 
waters  are  expressly  or  impliedly  reserved  by 
the  terms  of  the  patent,  or  of  the  statute 
granting  the  land,  or  unless  they  are  reserved 
by  the  congressional  le^slation  authorising 
tnepatent  or  other  muniment  of  title.  (Lux 
y.  Haggin,  69  Cal.  266.) 

Cited  85  Cal.  229. 

22.  The  state  might  have  reserved  from  her 
grants  of  lands  the  waters  flowing  through 


them,  for  the  benefit  of  those  who  should 
subsequently  appropriate  the  waters;  but 
the  state  has  not  made  such  a  reservation. 
(Lux  V.  Haggin,  69  Cal.  256.) 

IT.  Beds  of  Urer  or  Bay. 

23.  The  bed  of  a  river  is  a  public  highwav 
of  the  state,  and  within  its  abaolate  control 
subject  only  to  the  rights  of  oommeroe. 
(Green  v.  Swift.  47  Cal.  636.) 

24.  All  that  part  of  a  bay  or  river  below 
low  water  or  low  tide  is  a  public  highway, 
common  to  all  citizens,  and  if  any  person 
appropriates  it  to  himself  exdusively,  the 
presumption  is,  that  it  is  a  detriment  to  the 
public.  Per  Hastings,  C.  J.  (Gonter  v. 
Geary,  1  Cal.  462.) 

Title  to  the  bed  of  ocean  below  low-water 
mark.    See  ante,  16. 

Laws  changing  course  of  rivers.  See  Con- 
stitutional Law^  VIII,  13,  c 

Bed  of  river  is  not  swamp  and  overflowed 
land.    See  Swamp  and  Overflowed  Lands,  5. 

Rights  on  change  of  bed.  See  x>OBt,  XTV, 
2,  k. 

Change  in  bed  of  stream.    See  post,  VI. 

Change  by  action  of  waters.  See  Bound- 
aries, 95. 

Act  authorizing  straightening  of  river  is 
not  "taking."    See  Eminent  Domain,  73. 

Damages  from  straightening  channel,  liabil- 
ities of  officers.    See  Offices  and  Officers,  97. 

y.  Accretion. 

25.  Land  formed  by  natural  accretion  upon 
the  bank  of  a  stream  belongs  to  the  owner  of 
the  bank  on  which  it  has  formed,  notwith- 
standing the  process  of  accretion  has_  ma- 
terially reduced  the  size  of  the  adjoining 
stream,  and  rendered  it  innavigable.  (Fill- 
more V.  Jennings,  78  Cal.  634. ) 

28.  Party  as  riparian  owner  cannot  l>e  pro- 
tected as  to  accretions  to  bis  land  which  are 
not  in  existence,  and  which  may  or  may  not 
exist  in  the  future.  (Taylor  v.  UnderbiU,  40 
Cal.  4n.) 
CHted  2  Wash.  260,  260. 

27.  Land  formed  by  accretion  on  fractional 
quarter  section  is  part  thereof,  and  passes  by 
a  deed  conveying  tne  fractional  quarter  by  its 
number.  (Tappendorft  v.  Downing,  76  Cal. 
169.) 

YI.  Fishery. 

28.  Where  the  river  in  making  the  new 
channel  left  the  old  channel  between  high 
and  low  water  mark,  low-water  mark  on  the 
north  side  of  the  river  being  on  the  south 
side  of  the  island  formed  by  the  new  chan- 
nel, where  there  was  a  bar  or  grade  snitahle 
for  landing  nets,  while  the  bank  on  the  south 
side  of  the  new  channel  was  abrupt  and  could 
not  be  used  for  that  purpose,  the  owner  of  a 
patent  issued  subsequently  to  the  change  of 
the  channel,  to  swamp  land  bordering  on  the 
north  bank  of  the  river  at  high-water  mark, 
is  entitled  to  the  exclusive  right  to  use  the 
entire  width  of  the  river  for  fishing  purposes, 
under  the  act  of  1859  (Stats.  185ff,  p.  298), 
regulating  salmon  fisheries  on  Eel  river;  and 
the  owner  of  the  patent  bordering  on  the 
south  bank  of  the  river  has  no  right  to  rue 
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the  sooth  sbore  of  the  island  for  fishing  par- 
poses.     (Heckman  t.  Swett,  99  Cal.  303.) 

29.  The  right  given  by  tlie  Becond  section 
of  the  act  of  1859  (Stats.  1589,  p.  298),  to  the 
owner  of  land  fronting  on  Eel  river,  of  ex- 
clusive fishing  privileges,  is  a  right  which  at- 
taches to  the  ownership  of  the  land  as  an  ap- 
purtenance, and  no  title  by  prescription  can 
attach  to  the  fishing  privilege  alone  without 
including  the  land,  but  the  land  and  the  fish- 
ing privilege  are  inseparable ;  and  a  finding, 
in  an  action  to  quiet  title  to  the  fishing 
privileges,  that  the  defendants  had  occupied 
and  used  the  shore  or  the  land  for  fishing  pur- 
poses exclusively,  openly,  and  under  a  claim 
of  title,  for  more  than  five  years  next  before 
the  commencement  of  the  action,  is  not  suf- 
ficient to  show  title  in  the  defendants  by 
prescription.  (Heckman  t.  Swett,  99  Cal. 
§03.) 

30.  Section  6  of  the  act  of  1859  (Stats.  1859, 
p.  298),  making  it  a  misdemeanor  for  a  per- 
son to  fish  in  Eel  river  if  he  has  no  right  to 
do  so,  no  right  to  fish  therein  can  be  acquired 
by  prescription  in  violation  thereof  by  a  tres- 
passer. (Heckman  y.  Swett,  99  Cai.  303.) 

31.  In  an  action  against  several  defendants 
to  quiet  title  to  fishing  privileges,  the  fact 
that  the  defendants  claimed  and  exercised 
their  rights  and  interests  severally  and  sep- 
arately, each  to  a  distinct  part  of  the  shore, 
does  not  render  the  joinder  improper,  where 
it  appears  that  they  severally  claimed  rights 
affecting  plaintiff's  right  appurtenant  to  his 
land,  and  their  claim,  though  under  different 
patents,  was  from  the  same  source,  and  the 
injury  to  the  plaintiff,  as  well  as  their  defense 
to  the  action,  depended  as  to  each  upon  the 
same  facts.  (Heckman  v.  Swett,  99  Cal. 
SOS.) 

Obstructing  right  of  fishing.    See  ante,  16. 

TII.  Islands. 

32.  Wl-are  a  patent  issued  on  a  confirmed 
Mexican  grant  describes  the  land  conveyed 
as  bounded  by  a  river  navigable  in  fact,  the 
title  of  the  patentee  extends  no  further  than 
the  edge  of  the  stream,  and  does  not  include 
an  i  and  situated  in  the  river  opposite  the 
mainland,  notwithstanding  the  portion  of  the 
river  between  the  island  and  the  mainland  is 
not  navigable.     (Packer  v.  Bird,  71  Cal.  184.) 

33.  An  exception  in  the  patent  excepting, 
reserving,  and  excluding  from  the  land  that 
portion  thereof  covered  by  the  navigable 
waters  of  a  hav  must  be  construed  as  except- 
ing an  island  lying  in  the  bay,  as  well  as  the 
land  covered  by  the  navigable  waters  of  the 
bay.    (De  Guyer  v.  Banning,  91  Cal.  400.) 

34.  Where  the  channel  of  the  river  was 
changed  by  a  sudden  freshet  subsequent  to 
the  survey,  but  prior  to  the  issuance  of  the 
patent,  resulting  in  the  formation  of  an 
island  out  of  part  of  the  land  which  formerly 
bordered  on  the  southern  bank  of  the  stream, 
the  island  so  formed  belongs  to  the  state,  and 
does  not  pass  under  the  patent  which  calls  for 
a  boundary  on  such  bank.  (Heckman  v. 
Swett,  99  Cal.  303.) 

Right  to  use  for  purposes  of  fishing.  See 
ante,  VI. 


Till.  Springs;  Percolating  or  Svbterra- 
nean  Waters. 

85.  In  a  controversy  respecting  the  use  of 
the  waters  of  a  spring,  where  there  was 
nothing  to  show  that  it  was  supplied  by  any 
defined  flowing  stream,  held,  that  it  must  be 
presumed  to  be  formed  by  the  ordinary  per- 
colations of  water  in  the  soil.  (Hanson  v. 
McCue,  42  Cal.  303.) 
Cited  95  Cal.  616,  619,  et  seq. 

36.  Waters  filtrating  or  percolating  in  the 
soil  belong  to  the  owner  of  the  freehold,  like 
the  rocks  and  minerals  found  there ;  and  he 
may  use  them  as  be  chooses,  free  from  any 
usufructuary  rights  of  others.  (Hanson  v. 
McCue,  42  Cal.  303.) 

37.  Water  flowing  from  springs  upon  public 
land  of  the  United  States  may  be  appropri- 
ated- under  the  provisions  of  the  Civil  Code ; 
and  the  fact  that  the  ditch  used  to  convey  the 
water  was  constructed  up  to  the  mouth  of  the 
largest  spring  cannot  affect  the  result.  (Ely 
V.  Ferguson,  91  Cal.  187.) 

Cited  95  Cal.  619. 

38.  The  fact  that  the  land  to  which  springs 
of  water  were  conveyed  by  an  appropriator 
was  at  the  time  unsurveyed  public  land  did 
not  prevent  the  water  from  becoming  appur- 
tenant thereto,  so  as  to  pass  by  a  deed  of  the 
possessory  right  to  the  land  with  its  appur- 
tenances, it  appearing  that  the  appropriator 
was,  at  the  time  of  the  appropriation,  a  right- 
ful occupant  of  the  land,  and  not  a  trespasser 
thereupon ;  and  his  successor  in  interest,  who 
has  acquired  a  patent  to  the  land,  may  enjoin 
an  obstruction  to  the  flow  of  the  water  thus 
made  appurtenant  to  the  land  by  the  first 
possessor.     (Ely  v.  Ferguson,  91  Cal.  187.) 

89.  There  can  be  no  question  of  riparian 
ownership  where  there  is  no  bed  or  channel 
in  which  water  runs.  (Razzo  T.  Varni,  81 
Cal.  289.) 

Right  of  riparian  owner  to  natural  flow. 
See  post,  199. 

40.  Where  undeiground  currents  of  water, 
flowing  in  defined  channels,  are  shown  to 
exist,  the  rules  of  law  which  govern  the  use 
of  similar  streams  flowing  upon  the  surface 
of  the  earth  are  applicable  to  them.  (Hanson 
V.  McCue,  42  Cal.  303.) 

Cited  69  Cal.  222,  324;  86  Cal.  18;  91  Cal.  82; 
95  Cal.  616,  619,  et  seq. 

41.  Whether  the  upper  proprietor  of  a  sub- 
terranean stream  can  exercise  the  same 
rights  as  against  a  lower  proprietor  in  respect 
to  the  diversion  and  use  of  water  as  though 
it  was  a  surface  stream,  not  decided.  (Hale 
v.  McLea,  63Cal.  678.) 

42.  Percolating  waters  collected  or  gathered 
in  a  stream  running  in  a  defined  channel  con- 
stitute property,  or  incidents  of  property, 
which  may  be  acquired  by  grant,  express  or 
implied,  or  by  appropriation;  and  when 
rights  in  such  percolating  waters  are  ac- 
quired, the  owner  cannot  be  divested  thereof 
by  the  wrongful  acts  of  another.  (Cross  v. 
Kitts,  69Cal.  217.) 

Cited  91  Cal.  82, 190. 

43.  Where  a  spring  is  fed  solely  by  percolat- 
ing waters  which  sweep  into  it  from  swamp 
or  wet  land  surrounding  the  same,  and  not 
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hy  any  running  stream  of  water,  there  is  no 
water  at  such  spring  to  wbicb  the  right  of  use 
can  be  acquired,  either  by  statutory  appro- 
priation or  by  adverse  user,  and  no  action 
will  lie  in  favor  of  one  who  has  collected  the 
water  at  the  spring  in  a  reservoir,  and  trans- 
mitted it  by  a  pipe  for  use,  against  one  who 
has  diverted  the  water  from  the  reservoir  by 
means  of  a  tunnel  and  ditch,  constructed 
above  the  reservoir  on  his  own  land,  for  ir- 
rigation and  domestic  use.  (Southern  Pac. 
R.  K.  Co.  V.  Dufour,  95  Cal.  615.) 

44.  The  law  controlling  the  rights  to  sub- 
terranean waters  not  running  through  a  chan- 
nel or  defined  course  is  very  different  from 
that  affecting  the  riehts  of  surface  streams. 
In  the  former  case  tne  water  belongs  to  the 
soil,  is  a  part  of  it,  is  owned  and  possessed  as 
the  earth  is,  and  may  be  nsed,  removed,  and 
controlled  to  the  same  extent  by  the  owner; 
and  no  action  will  lie  for  injuries  caused  by 
cutting  it  off.  (Southern  Pac.  R.  R.  Co.  v. 
Dufour,  95  Cal.  615.) 

45.  A  finding,  in  an  action  for  the  diversion 
of  water  from  plaintiff's  reservoir,  that  the 
reservoir  was  sustained  by  percolating  waters 
alone,  and  that  the  digging  of  the  ditch  by 
the  defendant  was  for  useful  purposes  upon 
his  own  land,  and  above  the  reservoir,  is 
sufficient  to  sustain  the  judgment  in  favor  of 
the  defendant,  and  a  failure  to  find  upon  the 
issue  of  appropriation  does  not  constitute  a 
reversible  error.  (Southern  Pac.  R.  R.  Co.  v. 
Dufour,  95  Cal.  615.) 

46.  Where  the  owner  of  a  spring  of  living 
water,  supplied  by  percolation  only,  and  hav- 
ing no  natural  channel  or  outlet,  constructed 
an  artificial  channel,  by  means  of  which  be 
conducted  the  water  over  certain  intermedi- 
ate vacant  lands  to  his  residence,  and  a  sub- 
sequent occupant  of  a  portion  of  the  inter- 
mediate land  enjoyed  the  use  of  the  water 
flowing  through  the  channel  for  fifteen  years, 
held,  that  such  occupant  acquired  no  rights 
as  against  the  owner  of  the  spring,  and  could 
not  prevent  him  from  tapping  such  spring 
and  using  all  its  waters  lor  his  own  profit. 
(Hanson  y.  McCue,  42  Cal.  303.) 

47.  Where  water,  after  leaving  a  spring 
supplied  by  percolation  alone,  was  conducted 
by  an  artificial  channel  to  premises  below 
and  there  appropriated,  held,  that  as  the 
owner  of  the  spring  had  no  right  to  complain 
of  such  appropriation  below  him,  the  fact 
that  he  did  not  complain  for  fifteen  years  and 
upwards  would  not  create  any  presumption  of 
agrantof  an  easement  as  against  him,  nor  pre- 
vent him  from  using  all  the  water  of  his  spring 
as  he  pleased.  (Hanson  y.  McCue,  42  Cal.  303.) 
Cited  80  Cal.  184. 

48.  Whether  the  incidental  obstruction  or 
diversion  of  a  subterranean  stream,  in  the 
prosecution  by  an  upper  proprietor  of  a  min- 
ing or  other  legitimate  enterprise  beneath 
the  surface,  can  be  made  the  foundation  of  an 
action  by  a  lower  proprietor,  not  decided. 
(Hale  v.  McLea,  63  Cal.  578.) 

49.  On  the  facts  of  this  case,  as  admitted 
by  the  pleadings  or  found  by  the  court,  the 
defendant  could,  at  most,  exercise  no  greater 
rights  in  respect  to  the  diversion  or  use  of  the 
waters  of  the  subterranean  stream  flowing 


across  his  land  to  the  spring  of  the  plaintiff, 
than  if  he  bad  been  an  upper  and  the  plain- 
tiff a  lower  riparian  owner  on  a  surface  stream 
flowing  across  their  respective  lands.  (Hale 
V.  McLea.  63  Cal.  678.) 
Cited  69  Cal.  393,  395. 

50.  On  the  facts  admitted  or  foond,  the  de- 
fendant was  not  entitled  to  divert  the  whole 
body  of  the  stream.  (Hale  v.  McLea,  53  Cal. 
578.) 

IX.  Water  Commissioners. 

61.  A  water  commissioner  appointed  under 
the  act  of  May  15,  1854,  to  regulate  water- 
courses, etc.,  has  no  power,  as  such,  to  repair 
a  watercourse  or  to  remove  an  obstruction 
from  it.    (Pico  V.  Colimas,  32  Cal.  578.) 

52.  The  water  commissioners  of  Tulare 
county  have  no  power  or  right  to  take  away 
the  interest  which  a  prior  appropriator  hag 
in  the  waters  of  a  stream ;  and  it  cannot  be 
objected  by  a  subsequent  appropriator  that 
the  prior  appropriator  did  not  obtain  permis- 
sion of  the  water  commissioners  to  construct 
a  ditch  or  divert  water.  (Lakeside  Ditch  C!o. 
V.  Crane,  80  Cal.  181.) 

Cited  8  Utah,  84. 

53.  The  act  of  May  15, 1854,  creating  a  board 
of  commissioners  and  the  ofiice  of  overseer  in 
each  township  of  the  several  counties  of  the 
state  to  regulate  watercourses  within  their 
respective  limits,  and  the  acts  amendatory 
thereof,  do  not  authorize  those  ofiScers  to  en- 
ter upon  private  watercourses,  and  to  disturb 
the  owners  thereof  in  their  use  and  enjoy- 
ment.   (Chamock  y.  Rose,  70  Cal.  189.) 

54.  The  board  of  water  commissioners  for 
San  Bernardino  county,  created  under  the  art 
of  February  18, 1864,  are  merely  agents  sekct- 
ed,  for  the  public  convenience,  to  regulate  the 
distribution  of  water  according  to  the  rigbu 
of  the  parties  in  interest ;  but  their  action 
in  distributing  water  does  not  prevent  the 
parties  from  applying  to  the  court  for,  nor 
the  court  from  granting,  relief,  if  to  any  one 
is  distributed  more  than  his  just  proportion 
of  the  water.    (Daley  v.  Cox.  48  Cal.  127.) 

X.  Mills. 

55.  An  appropriation  of  water  for  mill  pat- 
poses  stands  on  the  same  footing  as  an  appro- 
priation for  the  use  of  miners.  (McDonald 
V.  Bear  River  etc.  Co.,  18  Cal.  220.) 

Cited  1  Mont.  658. 

56.  Water  taken  for  a  mill  is  not  taken  u 
an  article  of  merchandise  to  be  sold  in  the 
market ;  it  is  merely  used  as  a  motive  power, 
and  after  it  passes  the  mill  and  subserves  itt 
purpose  may  be  used  as  an  aid  to  the  working 
of  tne  mines.  (McDonald  y.  Bear  River  etc. 
Co.,  13  Cal.  220,  223.) 

Diversion  of  water  for  mill,  change  of  nw. 
See  post,  365. 

Extent  of  right  of  appropriation  for  mill 
purposes.    See  post,  367. 

Prior  appropriator  of  water  for  mill  pur- 
poses, rights  01.    See  poet,  243. 

XI.  Dams. 

/.  Kight  to  Constniet;  Action  to  Abate  Dam  «•  < 

Muiaanea. 

57.  The  riparian  proprietor  to  whom  wat*r 
first  comes  has  not  the  right  to  erect  dams 
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aorom  the  rtream  and  spread  out  the  water, 
so  that  it  is  lost  by  absorption  and  evapora- 
tion to  an  extent  that  prevents  it  from  flow- 
ing to  another  riparian  proprietor  as  it  would 
have  done  but  for  the  uams.  (Ferrea  T. 
Knipe,  28  Cal.  340.) 

Cited  69  Cal.  358, 393, 395;  71  Cal.  250;  75 Col. 
431. 

58.  It  is  not  a  reasonable  use  of  water  for  a 
riparian  proprietor,  who  desires  to  use  the 
same  for  watering  cattle,  and  for  domestic 
purposes,  to  erect  dams  across  the  stream,  by 
which  the  water  is  spread  out  and  lost  by 
eyaporation  and  absorption  so  as  to  injure 
another  riparian  proprietor  below.  (Ferrea 
•V.  Knipe,  28  Cal.  310.) 

Right  of  riparian  owner  to  construct  dam 
to  protect  land.    See  post,  XIY,  1,  e. 

59.  Prescriptive  right  to  obstruct  water- 
course by  means  of  dam  cannot  be  acquired 
by  the  owner  of  land  merely  througn  the 
action  of  water  companies  who  conduct  otlier 
water  across  his  land  with  his  consent  for 
their  own  benefit,  upon  condition  that  they 
build  the  dam  to  prevent  the  water  thus  con- 
ducted from  overflowing  his  land  below. 
Such  dam,  being  indispensable  to  the  con- 
duct of  the  water  to  the  point  of  the  user, 
cannot  be  claimed  bv  the  owner  of  the  land. 
When  destroyed^  he  nas  no  right  to  rebuild  it 
so  as  to  obstruct  the  natural  watercourse. 
(Bliss  v.  Johnson,  76  Cal.  597.) 

60.  In  an  action  to  recover  damages  for  al- 
leged injury  to  plainti&'s  lands  caused  by  the 
flooding  of  them  by  respondent's  reservoir, 
and  for  an  injunction,  the  plainti&'s  evidence 
showed  that  he  settled,  as  a  pre-emptor,  upon 
a  tract  of  government  land,  including  the 
locus  in  quo,  and  on  February  27,  1871,  duly 
filed  his  declaratory  statement,  and  in  1877 

J  roved  up  and  paid  for  the  land,  and  on 
anuary  23,  1879,  received  his  patent.  The 
reservoir  of  defendant  was  constructed  after 
the  filing  of  the  plaintiff's  declaratory  state- 
ment in  the  year  1871,  Held,  the  eighty 
acres  claimed  bjr  the  plaintiff  were  public 
lands  of  the  United  States  until  he  proved 
up  his  claim  and  paid  for  the  land  in  1877 ; 
and  under  the  act  of  Congress  of  Julv  26, 
1866,  entitled  "An  act  granting  the  right  of 
way  to  ditch  and  canal  owners,''  etc.,  and  the 
amendatorv  act  of  July  9, 1870,  the  defendant 
acquired  the  right  to  construct  and  use  its 
res-ervoir  on  the  public  lands.  This  right  was 
saved  and  excepted  in  the  patent  issued  to 
the  plaintiff;   and  a  nonsuit  was  properly 

f  ranted.    (Farley  v.  Spring  Valley  Min.  and 
ri.  Co.,  58  Cal.  142.) 
Cited  80  Cal.  337,  407;  86  Cal.  282;  1  Wash. 

576. 
-  61.  Suit  by  plaintiffs  as  prior  appropriators 
of  the  water  of  Middle  Tuba  river,  for  dam- 
ming up  and  diverting  the  water  of  three 
lakes  situated  one  above  the  other,  opening 
into  each  other,  and  discharging  their  water 
into  the  Middle  Yuba  river  through  the  same 
channel,  which  is  about  a  mile  long,  and  is 
called  "  lake  stream."  The  quantity  of  water 
varies  with  the  seasons.  Someumes^  the 
stream  is  a  torrent,  and  sometimes  it  is  al- 
most or  quite  dry.  Defendants,  to  create  a 
supply  for  their  ditch  during  the  summer. 


erected  a  dam  at  the  outlet  of  each  lake,  con- 
verting it  into  a  sort  of  reservoir,  from  which 
the  water  was  drawn  as  needed,  contending 
that  the  circumstances  justified  the  erection 
of  the  dams,  and  that  the  great  value  of  the 
lakes  as  reservoirs  justified  tne  injuries  result* 
ing  to  plaintiffs.  Held,  that  there  is  no  law 
for  such  position,  that  if  the  iniuries  to  plain- 
tiffs  were  triviHl,  they  woula  be  damnum 
absque  injuria,  but  that  the  legal  superiority 
of  conflicting  rights  cannot  be  determined  by 
a  comparison  of  their  value.  (Weaver  v. 
Eureka  Lake  Co.,  15  Cal.  271.) 

62.  In  an  action  to  abate  a  nuisance  and  for 
damages,  founded  on  section  249  of  the  Prac- 
tice Act,  plaintiffs  charged  in  their  complaint 
that  the  alleged  nuisance  was  caused  by  the 
erection  and  maintenance  by  defendants  of  a 
dam  across  a  cafion,  on  which  plaintiffs' 
mining  claim  was  situated,  and  below  their 
claim,  by  which  the  outlet  for  the  water  and 
tailings  from  their  claim  was  obstructed  to 
such  an  extent  as  to  render  its  working  im- 
practicable.    To  which  the  defendants  re- 

Slied,  admitting  in  effect  the  erection  of  the 
am  and  its  effect  npon  the  work  of  the  plain- 
tiffs, but  denying  plaintiffs'  title  to  the  min- 
ing ground  or  their  right  to  work  the  same, 
and  alleging  that  the  ground  worked  by 
plaintiffs  is  in  fact  a  part  of  their  claim,  and 
that  the  dam  was  erected  for  the  purpose  of 
working  their  claim,  which  could  not  be 
worked  without  it.  Held,  by  the  court,  that 
to  enable  the  plaintiffs  to  recover  they  must 
show  (1)  that  tney  owned  the  ground  claimed 
by  them;  (2)  that  the  dam  prevented  their 
working  it  to  advantage;  (3)  alternatively, 
that  defendants  had  no  title  to  the  bed  of  the 
cafion,  or,  if  they  had,  that  their  right  was 
acquired  subsequent  to  that  of  the  plaintiffs, 
or,  if  prior,  that  the  dam  was  not  needed  to 
enable  defendants  to  work  to  advantage. 
(Stone  V.  Bumpus,  40  Cal.  428.) 

63.  Although  it  appears  that  the  i)laintiff8 
had  the  better  title  to  the  ground  claimed  by 
them,  vet  if  the  testimon}^  establishes  that 
the  defendants  had  the  prior  right  to  mine, 
and  that  they  cr>uld  n^t  mine  without  the 
dam,  the  plaintiffs  cannot  recover.  (Stone  t. 
Bumpus,  40  Cal.  428.) 

Dams,  right  to  erect.  See  Mines  and  Min- 
ing, 352,  353. 

2.  Obtfruetioa  to  Narigation. 

64.  In  so  far  as  wingdam  in  navigable  river 
obstructs  navigation,  it  is  a  public  nuisance ;  . 
but  if  it  obstructs  the  reclamation  of  swamp 
lands,  it  is  a  private  nuisance.   (Yolo  0>unty 
v.  City  of  Sacramento,  36  Cal.  193.) 

Boom  across  navigable  stream.  See  ante, 
16. 

3.  Adding  to  Height  of  Dam. 

65.  Where  the  plaintiff,  by  means  of  a  dam 
of  a  certain  height  ana  dimensions,  con- 
structed at  a  certain  point  on  Shady  creek, 
and  the  excavation  of  a  ditch  extending 
therefrom,  which  at  the  time  of  their  con- 
struction were  well  adapted  to  and  ample  for 
the  purpose,  appropriated  a  portion  of  the 
waters  of  said  creek,  whatever  was  thus  left 
unappropriated,  either  of  the  waters  of  said 
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creek  or  mining  gronnd  therein,  vas  open  to 
be  appropriate  oy  defendants ;  and  if  the 
defendants,  by  first  appropriation,  acquirt^d 
the  right  to  work  their  minine  claims,  located 
in  the  bed  and  banks  of  said  stream  above 
plaintiff's  dam,  in  their  condition  at  that 
time,  the  plaintiff  was  not  authorized,  by 
subsequently  erecting  a  higher  dam,  to  inter- 
fere with  said  right ;  and  this,  although,  by 
subsequent  changes  not  wrought  by  defend- 
ants, occurring  in  the  bed  of  the  stream,  it 
became  impossible  for  plaintiff  longer  to 
divert  the  waters  of  the  stream  at  the  point 
chosen  for  its  diversion,  without  so  raising 
said  dam.  (Nevada  Water  Co.  v.  Powell,  34 
Cal.  109.) 

66.  When  plaintiff  appropriated  the  waters 
of  Shady  creek,  and  before  other  conflicting 
interests  had  vested,  the  right  to  the  water 
carried  with  it  the  right  to  construct  soch 
works  as  were  necessary  to  the  full  enjoyment 
of  the  water.  But  when  he  established  his 
works,  and  fully  appropriated  the  water  by 
means  sufficient  for  the  purpose,  and  used  it 
for  a  term  of  years  in  a  particular  mode,  then, 
unless  there  was  something  manifestinK  a 
more  extended  right,  other  parties  bad  a 
right  to  suppose  he  had  thereby  defined  the 
limits  of  his  right,  and  act  accordingly. 
(Nevada  Water  Co.  t.  Powell,  34  Cal.  109.) 

67.  Where  the  court  instructed  the  jury,  in 
substance,  that  if  plaintiff  acquired  the  prior 
right  to  divert  a  portion  of  the  water  of  Shady 
creek,  by  means  of  a  dam  and  ditch,  and  the 
dam  and  stream  should  at  any  subsequent 
time,  by  reason  of  mining  by  strangers  aixive, 
become  filled  up  to  such  an  extent  as  to  make 
it  necessary  to  raise  the  dam  higher  than  it 
originally  was  to  enable  the  plaintiff  to  con- 
tinue the  diversion  by  means  of  said  ditch, 
then  the  plaintiff  is  entitled  to  make  addi- 
tions to  the  height  of  the  dam  from  time  to 
time,  as  occasion  requires,  without  limita- 
tion, and  wholly  irrespective  of  the  effect  of 
these  additions  upon  the  interests  of  other 
parties  acquiring  rights  for  mining  and  other 
purposes  on  the  stream  above,  subsequent  to 
said  original  appropriation  of  the  waters  of 
the  stream,  held,  that  the  principle  on  which 
such  instruction  is  founded  is  inadmissible 
and  the  instruction  erroneous.  (Nevada 
Water  Co.  v.  Powell,  34  Cal.  109.) 

Cited  12  Col.  17;  6  Mont.  38;  10  Nev.  233. 

68.  Where  plaintiff  appropriated  a  portion 
of  the  waters  of  a  stream,  and  diverted  it  by 
means  of  a  dam  and  ditch,  sufiicient  for  the 
purpose  in  the  natural  condition  of  the  stream 
as  it  then  existed,  it  does  not  necessarily  fol- 
low that  he  thereby  acquires  the  rignt  to 
raise  his  dam  higher  and  higher,  as  occasion 
may  require,  to  obviate  obstructions  to  its  use 
in  the  manner  of  said  original  appropriation, 
occasioned  by  physical  chanpes  in  the  condi- 
tion of  the  stream  not  anticipated,  whether 
arising  from  natural  or  artificial  causes. 
(Nevada  Water  Co.  v.  Powell,  34  Cal.  109.) 

69.  The  question,  what  is  the  extent  of  the 
right  originally  acquired  by  plaintiff  in  such 
a  case,  to  which  all  subsequently  acquired 
right  must  be  subordinate,  is  one  of  fact  for 
the  jury.  (Nevada  Water  Co.  v.  Powell,  34 
Cal.  109.) 


70.  Plaintiffs  owned  certain  mining  claima 
and  quartz  lode  on  the  banks  of  a  stream 
above  the  mill  and  dam  of  defendant.  De- 
fendant commenced  raising  bis  dam  two  feet 
higher.  Plaintiffs  brought  suit  against  de- 
fendant, alleging  that  the  addition  of  two  feet 
to  defendant's  dam  was  a  nuisance,  and 
would  back  the  water  onto  plaintiff's  claima, 
and  thus  prevent  them  from  working  them, 
and  would  also  destroy  their  water  privil^e 
for  a  quartz-mill,  which  they  intended  to  con- 
struct.  Held,  that  the  action  was  premature, 
and  that  the  demurrer  to  the  complaint,  on 
the  ground  that  the  complaint  did  not  state 
fact-B  snfiScient  to  constitute  a  cause  of  action, 
was  properly  sustained.  (Harvey  v.  Chilton, 
11  Cal.  114.) 

Enjoining  raising  of  dam.    See  post,  XI,  4. 
Decree  ordering  reduction  of  dam.     See 
poet,  XI,  4. 

4.  0¥9rilom  from  and  Actiona  for. 

71.  In  an  action  to  abate  a  nuisance  cansed 
by  the  erection  of  a  dam,  and  the  consequent 
overflow  of  land  by  back-water,  the  eviaenco 
of  an  expert  as  to  the  effect  of  an  obstruction 
in  causing  the  back-water  is  admissible. 
(Grigsby  V.  Clear  Lake  Water  Co.,  40  Cal.  396.) 

72.  Where  a  nuisance,  by  overflowing  plain- 
tiffs' mining  claim  by  means  of  a  dam  erected 
by  defendants,  was  found,  the  decree  should 
have  ordered  such  a  reduction  of  the  dam  as 
would  have  prevented  any  overflow,  from  that 
cause,  of  the  plaintiffs'  ground,  or,  if  neces- 
sary, an  entire  abatement.  (Ramsay  ▼. 
Chandler,  3  Cal.  90.) 

73.  Where  defendants  have  been  ordered  to 
lower  their  dam  so  as  to  prevent  an  overflow 
of  the  plaintiffs'  mining  claim,  a  perpetual  in- 
junction to  restrain  the  defendants  from  rais- 
ing their  dam  higher  than  the  pnint  desig- 
nated was  allowed.  (Ramsay  v.  Chandler,  3 
Cal.  90.) 

Cited  22  Cal.  491. 

Action  for  overflow.    See  ante,  60. 

Injuries  from  breaking  of  dam.  See  post, 
XI,  5. 

Who  competent  to  testify  as  to  effect  of 
dam  in  raising  stream.    See  Evidence,  261. 

5.  Care  Hequirod  in  Conafruetion;  Injurhs  from 
Breaking. 

74.  The  owner  of  the  dam  is  bound  to  see 
to  his  own  property,  and  to  so  govern  and 
control  it  that  injury  may  not  result  to  his 
neighbors.  (Fraler  v.  Sears  Union  Water 
Co.,  12  Cal.  656.) 

75.  If  the  owners  of  a  ditch  or  flume  for  the 
conveyance  of  water  erect  a  dam  above  min- 
ing claims,  and  the  claims  are  afterwards- 
damaged  by  reason  of  the  breaking  of  the 
dam.  Its  owners  are  not  liable  for  the  dam- 
ages, if  it  was  constructed  with  that  reason- 
able care  which  prudent  men  would  use,  and 
no  negligence  is  shown  in  its  care  and  man- 
agement. (Everett  v.  Hydraulic  Fltune  Tun- 
nel Co.,  23  Cal.  225.) 

Cited  5  Dak.  22. 

76.  In  an  action  for  injuries  from  tiie 
breaking  of  a  dam,  where  the  court  in- 
structed the  jury  "that  if  they  believe  that 
the  dam  was  improperly  or  inartifioiaUy  con- 
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struoted,  or  that  defendants  could  have  con- 
atrocted  it  in  a  better  or  more  eubstantial 
inanner,  bo  aa  to  preyent  ita  breaking,  then 
they  are  liable,"  Field,  that  Buch  charge  ie 
too  broad,  and  the  court  erred  in  giving  the 
same.  The  question  is  not  what  the  plaintiffs 
could  have  done,  but  what  discreet  or  pru- 
dent men  should  do,  or  ordinarily  do,  in  such 
cases,  -where  their  own  interests  are  to  be 
affected.  (Hoffman  v.  Tuolumne  County 
Water  Co..  10  Cal.  413.) 
Cited  10  Cal.  644;  17  Cal.  98;  23  Cal.  225;  36 
Cal.  683 ;  82  Cal.  697 ;  6  Dak.  22. 

77.  The  mere  iact  that  the  rock  upon  which 
the  timbers  of  the  dam  rest  presented  out- 
wardly a  solid  appearance,  etc.,  does  not 
necessarily  show  oue  diligence  in  making  it  a 
{oundation,  since  many  other  circumstances, 
each  as  the  knowledge  of  the  defendants,  or 
the  builder,  of  the  character  or  qualities  of 
such  rock,  or  a  knowledge  of  it  from  testing 
it,  etc.,  might  still  show  it  was  unsafe  for  this 
purpose.  (Hoffman  v.  Tuolumne  County 
Water  Co.,  10  Cal.  413.) 

78.  When  the  evidence  of  plaintiff  tends  to 
show  that  the  damages  alleged  to  have  been 
occasioned  to  plaintin's  mining  claim  by  the 
breaking  of  defendant's  wooden  dam  and 
reservoir  were  caused  by  its  poor  construc- 
tion and  its  rotten  and  decayed  condition, 
and  were  owing  to  defendant  a  want  of  care 
in  attending  to  the  reservoir,  such  evidence 
will  support  a  verdict  for  damages  in  favor  of 
plaintiff,  though  the  evidence  of  defendant 
may  tend  to  show  that  the  breaking  of  the 
reservoir  was  not  through  fault  in  the  dam  or 
reservoir,  or  owing  to  negligence  of  the  de- 
fendant m  its  construction  or  maintenance, 
but  that  the  break  was  in  the  native  earth  at 
one  end  of  the  dam.  ( Wiedekind  v.  Tuolumne 
County  Water  Co.,  83  Cal.  198.) 

79.  In  an  action  for  damages  for  the  break- 
ing of  a  dam  it  is  also  error  to  instruct  the 
jury  that  it  was  the  duty  of  the  defendant  to 
constantly  examine  the  dam  during  the  sea- 
son of  freshets.  Whether  or  not  such  a  duty 
devolved  upon  the  defendant  might  depend 
upon  circumstances,  and  the  question  should 
have  been  left  to  the  jury.  (Weiderkind  v. 
Tuolumne  County  Water  Co.,  65  Cal.  431.)   , 

80.  In  an  action  for  damages  for  breaking 
defendants'  dam  and  flooding  the  plaintiffr 
mining  claim,  where  the  complaint  is  in  one 
Count,  and  charges  that "  the  (fefendcnta'  said 
reservoir,  by  reason  of  some  defect  in  its  con- 
struction, insuflBciency  for  the  purpose  for 
which  it  was  constructed,  or  carelessness  and 
mismanagement  on  the  part  of  the  said  de- 
fendants, broke  away,"  held,  that  the  com- 
plaint is  sufficient.  (Hoffman  v.  Tuolumne 
County  Water  Co.,  10  Cal.  413.) 

81.  Whether  sudi  negligence  arose  from  the 
want  of  can?  in  constructing  thedam,  orwant 
of  care  in  letting  off  the  water,  is  not  suffi- 
cientiy  material,  under  our  system  of  plead- 
ing, to  require  separate  counts.  (Hoffman  v. 
Tuolumne  County  Water  Co.,  10  Cal,  413. ) 

82.  In  an  action  for  the  negligent  construc- 
tion and  maintenance  of  a  wooden  dam  and 
reservoir  of  defendant,  by  the  breaking  of 
which  plaintiff's  land  was  floo<led,  a  question 
as  to  the  experience  and  observation  of  a  wit- 


ness as  to  the  breaking  of  earth  dams  is  ir- 
relevant ;  nor  would  proof  of  any  amount  of 
familiarity  with  earth  dams  qualify  a  witness 
to  testily  as  an  expert  in  regard  to  wooden 
dams.  (Wiedekind  y.  Tuolumne  County  Wa- 
ter Co.,  83  Cal.  198. ) 

83.  The  want  of  reasonable  care  on  the 
part  of  another,  who  is  injured  by  the  break- 
ing, cannot  be  set  up  in  defense  to  an  action 
for  damages  for  the  injuries  thus  suffered. 
(Fraler  v.  Sears  Union  Water  Co.,  12  Cal. 
666.) 

84.  The  suit  was  brought  to  recover  dam- 
ages caused  by  an  overflow  of  water  by  reason 
of  the  breaking  of  a  dam,  and  the  court 
charged  the  jury  that  unless  the  dam  had 
gates  sufficient  lor  certain  named  purposes, 
it  was  insufficiently  and  negligently  con- 
structed. Held,  that  such  an  instruction 
charged  them  with  respect  to  a  matter  of 
fact  m  violation  of  section  19  of  article  VI  of 
the  constitution.  (Weiderkind  v.  Tuolumne 
County  Water  Co.,  66  Cal.  431.) 

86.  In  an  action  for  injuries  to  a  garden, 
occasioned  by  the  breaking  of  a  reservoir,  the 
court  instructed  the  jury  that,  to  entitle 
plaintiff  to  recover,  it  must  appear  that  the 
breaking  of  the  reservoir  resulted  from  the 
gross  negligence  of  dolendants ;  and  then  pro- 
ceeded to  explain  that  defendants  must  have 
taken  the  same  care  of  their  reservoir,  and  of 
the  water  in  it,  as  they  would  have  done,  be- 
ing prudent  men,  had  the  garden  of  plaintiff 
been  their  property;  and  that,  otherwise, 
they  had  been  guilty  of  gross  negligence,  and 
were  liable  in  damages.  Held,  tnat  although 
the  instruction  without  the  explanation  was 
wrong,  still,  with  the  explanation  it  was 
right,  and  could  not  have  misled  the  jury. 
(Todd  y.  Cochell,  17  Cal.  97.) 

Bam,  injury  from  break  in,  where  work 
buUt  by  independent  contractor.  See  Master 
and  Servant,  201,  202. 

8.  Trespass  Upon  and  Dirersion  of  Water;  Actions 
for. 

80.  If  a  party  claiming  water  is  construct- 
ing his  dam  and  canal,  but  has  not  yet 
diverted  the  water,  an  action  for  damages 
and  to  recover  possession  of  the  dam  site  and 
dam,  and  of  the  canal  site  and  canal,  will 
afford  adequate  remedy  for  a  trespass  upon 
an  ouster  from  the  possession  of  such  dam 
and  canal.  .(Nevada  etc.  Co.  v.  Kidd,  87  Cal. 
282.) 

87.  An  entr^  upon  and  ouster  from  a  dam 
site  and  dam  m  process  of  construction,  and 
a  canal  site  and  canal  in  process  of  construc- 
tion, and  a  diversion  of  water  claimed  by 
means  of  the'  dam  and  canal,  are  two  distinct 
causes  of  action,  which  cannot  be  united  in 
the  same  statement  of  cause  of  action  in  a 
complaint,  but  should  be  separately  stated. 
(Nevada  etc.  Co.  y.  Kidd,  37  C^.  282.) 
Cited  43  Cal.  184;  65  Cal.  403. 

88.  A  complaint  which  leaves  it  in  doubt 
whether  the  plaintiff  sues  for  a  trespass  upon 
and  ouster  from  his  dam  site  and  dam  in  pro- 
cess of  construction,  or  for  a  diversion  of  the 
water  claimed  by  the  plaintiff,  is  ambiguous, 
and  a  demurrer  for  that  reason  should  be  sus- 
tained. (Nevada etc.  Co.  v.  Kidd,  87  Cal.  282.) 
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XII.  Ditches  and  Canals. 
/.  Mature  of. 

89.  A  ditch  owd  for  the  conveyance  of 
water  for  mining  purposes  is  not  a  mere  ease- 
ment or  incorporeal  hereditament.  (Reed  v. 
Spicer,  27Cal.67.) 

90.  Whether  ditch  property  in  the  mineral 
regions  of  this  state,  although  conceded  to  be 
real  estate,  is  to  be  regarded  by  courts  of 
equity  with  the  same  measure  of  favor  which 
is  bestowed  by  them  upon  land  which  is  held 
and  cherishea  by  the  owner  for  itself,  and  not 
put  to  use  for  an  ulterior  object,  is  doubted, 
but  not  finally  decided.  (Clark  t.  WUlett,  35 
Cal.  534.) 

Cited  1  Wash.  591. 

91.  Ownership  of  water  ditch  is  not  neces- 
sarily the  same  as  the  right  to  the  water  flow- 
ing through  it,  and  is  not  a  necessary  incident 
thereto.     (McLear  v.  Hapgood,  85  Cal.  655.) 

Sale  of  ditch  must  be  by  deed.  See  post, 
XII,  12. 

Ditches,  agreements  concerning,  necessity 
of  writing.    See  Statute  of  Frauds,  I,  10,  b. 

Flume  IS  realty.    See  Mortgages,  S31. 

Interest  in  ditch  and  water  right  is  interest 
in  realty.    See  Statute  of  Frauds,  74. 

Ditches,  statutes  relating  to.  See  Mines 
and  Mining,  XI,  8,  b. 

Irrigating  ditch,  when  a  private  water  ditch. 
See  Irrigation. 

Water  ditches,  exemption  of.  See  Home- 
steads, X,  8. 

Flumes,  taxation  of.    See  Taxation,  IV,  3. 

Irrigation  ditch,  dedication  of  to  public, 
what  IS  not.     See  Irrigation. 

Canals  as  nuisances.    See  Nuisances,  II,  4. 

Right  to  construct  ditch  is  a  franchise.  See 
Mines  and  Mining,  340. 

2.  /tight  of  Way  for;  Obstruction  of  Higliwtty  by. 

92.  Person  has  no  right  to  construct  ditch 
through  inclosure  of  another  without  his  con- 
sent.   (Weimer  v.  Lowery,  11  Cal.  104.) 
Cited  22  Cal.  453. 

93.  In  an  action  to  abate  a  nuisance,  cauned 
by  the  running  a  ditch  for  the  conveyance  of 
water  across  the  land  of  the  plaintiff,  the  de- 
fendants set  up  in  their  answer,  among  other 
things,  the  following:  "That  said  tract  of 
land  is  situated  in  the  heart  of  the  mineral 
renons  of  said  state,  and  is  a  part  of  the 
public  domain  belonging  to  the  government 
of  the  United  States,  and  that  said  govern- 
ment has  never  granted  or  conveyed  the 
same,  or  any  part  thereof,  to  the  said  plain- 
tiff." "They  further  say  that  their  said  ditch 
was  constructed  in  the  summer  of  1855,  and 
has  been  used  ever  since,  and  still  is,  for  the 
purpose  of  conveying  the  waters  of  the  south 
fork  of  the  American  river  from  a  point  about 
five  miles  above  said  land  to  gold  mining 
localities  lower  down,  and  in  the  vicinitj;  of 
said  stream,  there  to  be  used  for  gold  mining 
purposes;  that  the  same  is  fourteen  miles  in 
length,  and  was  constructed  for  the  purxxises 
aforesaid  at  a  cost  to  said  defendants  of  about 
twenty  thousand  dollars";  which  allegations 
were  stricken  oat  on  motion  of  plaintiff's  at- 
torney. Held,  that  they  were  properly 
stricken  out  as  irrelevant,  for,  if  true,  they 


constituted  no  defense  to  the  action.    (Wei- 
mer v.  Lowery,  11  Cal.  104.) 

94.  If  the  owners  of  a  ditch  constmcted  for 
conveying  water  use  the  same  peaceably, 
openly,  and  exclusively,  under  a  claim  of 
right,  with  the  knowledge  of  the  owners  of 
the  land,  for  a  continuous  period  of  five  years, 
they  acquire,  by  prescription,  the  right  to  an 
easement  over  the  land  for  the  same.  (Camp- 
bell V.  West,  44  Cal.  646.) 

Cited  72  Cal.  601. 

95.  If  it  does  not  appear  that  an  easement 
in  the  use  of  a  ditch  over  the  land  of  another, 
to  which  a  prescriptive  right  is  claimed  by 
adverse  user,  has  ever  been  assessed  for  taxes, 
the  assessment-book,  showing  an  assessment 
of  the  land  over  which  the  ditch  runs,  is  not 
admissible  against  the  claimant  of  the  ease- 
ment. (Heaperia  Land  and  Water  Co.  v. 
Rogers,  83  Cal.  10.) 

96.  Persons  who,  nnder  the  local  customs 
and  decisions  of  the  courts  in  California,  bad 
acquired  a  right  to  the  use  of  water  in  a  ditch, 

Jrior  to  the  passage  of  the  act  of  (^ingress  of 
uly  26, 1866,  acquired  by  said  act  a  right  of 
way,  and  of  the  ditch  through  which  the  water 
wag  running,  over  the  public  lands,  and  the 
subsequent  grantees  of  the  United  States  take 
subject  to  the  easement.  (Broder  v.  Natoma 
Water  etc.  Co.,  50  Cal.  621.) 
Cited  68  Cal.  144. 

97.  k  deed  conveying  to  a  mining  company 
the  right  to  erect  and  maintain  a  reservoir 
upon  the  land  of  the  grantor,  with  a  right  of 
way  across  such  land  for  a  water  ditch  lead- 
ing from  the  reservoir  to  a  mine  of  the 
grantee,  in  consideration  that  the  grantor 
should  have  the  right  to  appropriate  to  his 
own  use,  and  to  conduct,  wherever  be  diould 
desire,  so  much  of  the  waste  water  flowing 
from  the  reservoir  as  he  saw  fit,  does  not  im- 
pose any  restriction  upon  the  disposition  that 
the  grantee  may  make  of  the  waters  of  the 
reservoir,  or  prevent  it  from  allowing  another 
person  to  tap  its  ditch  and  conduct  the  water 
therefrom  at  a  point  between  its  mine  and 
the  land  of  the  grantor.  (Bryan  y.  Idaho 
Quartz  Min.  Co.,  73  Cal.  249.) 

98.  Where  the  plaintiff  and  his  assignor  en- 
tered into  a  parol  agreement  with  de^ndant, 
by  the  terms  of  which  they  were  to  receive  a 
conveyance  of  a  right  of  way  for  an  irrigating 
ditch  over  defendant's  land,  and  of  one-hali 
of  the  water  to  be  diverted  thereby,  the  plain- 
tiff and  his  assignor  to  survey  and  excavate 
the  ditch  and  keep  it  in  repair,  and  the  ditch, 
when  completed,  to  be  used  for  the  equal 
benefit  of  both  the  contracting  parties  for  the 
purpose  of  irrigation,  and  the  ditch  was  cod- 
structed  and  kept  in  repair  by  the  plaintiff 
and  his  assignor,  and  used  by  both  parties, 
the  agreement  is  essentially  one  of  purchase 
and  sale,  and  the  defendant  will  not  be  al- 
lowed to  treat  the  transaction  as  a  mere  parol 
license  which  he  may  revoke  after  the  work 
has  been  done  and  money  expended  by  the 
other  parties  under  the  contract.  (Flickmger 
T.  Shaw,  87  Cal.  126.) 

99.  Where  nothing  remains  to  be  done  to 
complete  such  contract  except  the  execution 
of  a  conveyance  to  the  plaintiff  of  the  right 
of  way  for  the  irrigating  ditch,  and  of  a 
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proper  proportion  of  the  watfr  diverted 
thereby,  the  plaintiff  baa  a  perfect  equitable 
title  in  the  ditch  and  water,  wliicb  equity  will 
protect  by  injunction  as  readily  and  fully  as 
It  -would  protect  the  legal  title.  (Flickinger 
V.  Shaw,  87  Cal.  126.) 

100.  In  an  action  to  qtuet  title,  where  the 
onl^  interest  claimed  by  the  defendants  in 
their  answer  is  an  easement  to  use  a  ditch  for 
conveying  water  across  the  plaintiff's  land  to 
their  own  land,  for  the  purpose  of  irrigation 
and  domestic  use,  the  plaintiS  may  show  that 
the  defendants  were  conveying  in  the  ditch 
more  water  than  was  necessary  for  such  pur- 
pose, and  the  exclusion  of  evidence  showing 
the  amount  of  water  required  for  irrigation 
on  the  defendants'  land,  and  the  carrying 
oajMcity  of  such  ditch,  is  error.  (Riverside 
Land  and  Irrigation  Co.  v.  Jansen,  66  Cal.  300.) 
Cited  83  Cal.  288. 

101.  Proceedings,  under  a  statute,  to  ac- 
quire a  right  of  way  for  a  water  ditch  are 
8p>ecial  proceedings,  and  the  statute  must  be 
strictly  pursued.  (Dalton  v.  Water  Commrs., 
49  Cal.  222., 

Cited  19  Nev.  419. 

102.  If  a  statute  provides  for  a  board  of 
water  commissioners  for  a  township,  and 
permits  them,  upon  a  petition  signed  by  a 
majority  of  persons  liable  to  work  on  water 
ditches  in  the  township,  to  institute  proceed- 
ings to  acquire  the  right  of  way  for  a  new 
ditch,  and  the  township  is  divided  while  such 
proceedings  are  pending,  the  new  township 
created  cannot  continue  the  proceedings  in 
its  name  unless  there  is  a  provision  in  the 
statute  authorizing  it.  (Dalton  t.  Water 
Commrs..  49  Cal.  222.) 

103.  The  use  of  water  appropriated  for  sale, 
rental,  or  distribution  is  a  public  use,  under 
the  constitution  of  this  state,  and  the  statutes 
of  the  state  recognize  ditches  and  canals  as  of 
public  use,  and  regulate  such  use,  providing 
that  where  they  cross  or  are  on  the  lines  of 
public  highways,  their  work  must  be  so  laid 
and  constructed  as  not  to  obstruct  the  public 
highways;  and  when  the  nuisance  consists 
merely  in  the  manner  in  which  the  canal  is 
conducted  and  managed,  it  should  be  remedied 
by  enjoining  its  use  in  such  manner  as  to 
make  it  a  nuisance,  without  decreeing  a  total 
destruction  of  the  property.  (City  of  Fresno 
V.  Fresno  Canal  and  Irrigation  Co.,  98  Cal. 
179.) 

Right  to  construct  ditch  on  public  land. 
See  ante,  60. 

Act  granting  right  of  way  for  ditch  over 
public  land,  enect  of.    See  post,  271. 

Ditch  and  water  right  as  appurtenant.  See 
Deeds,  303. 

Ditch,  easement  of,  right  to  maintain.  See 
Easements,  III,  1. 

Ditch,  conveyance  of  right  of  way  for  ditch 
for  an  interest.    See  Partnership,  12,  13. 

Protection  of  ditches  over  public  land.  See 
post,  XII,  6. 

Ditches,  priority  over  patent.  See  Mines 
and  Mining,  181. 

Ditches,  right  to  build  for  mining.  See 
Mines  and  Mining,  XI,  8,  b. 

Prescriptive  right  in  ditch,  what  estab- 
lishes.   See  Easements,  10. 


Estoppel  to  deny  right  of  ditch  owner  by 
silence  or  acquiescence.     See  Estoppel,  96, 

Ditch  on  land  granted  railroad,  abatement 
of.    See  Railroads,  39. 
Ditches,  enjoining.   See  Injunctions,  II,  3. 

3.  Location  and  Construction;  Diligonco  in  Con- 
otructioa;  Use  of  Wator  Ponding. 

104.  Where  the  owners  of  a  ditch  had  com- 
menced their  ditch  and  run  their  line  before 
the  location  and  appropriation  of  a  lot  of  land 
by  the  plaintiffs,  who  sued  them  for  trespass 
thereon,  held,  that  a  slight  divergence  in  the 
construction  of  the  canal  from  the  original 
line,  after  the  plaintiff's  location  and  appro- 
priation, both  lines  running  equally  through 
the  plaintiff's  claim,  was  no  trespass  in  con- 
structing the  ditch  on  the  new  line ;  and  if 
the  plaintiffs  suffered  no  actual  injury  by  the 
change,  it  was  damnum  absque  injuria.  (Ck>n- 
ger  V.  Weaver,  6  Cal.  648.) 

105.  In  constructing  canals,  under  the  li- 
cense of  the  state,  the  survey  of  the  ground, 
planting  stakes  along  the  line,  giving  public 
notice,  and  actually  commencing  and  dili- 
gently pursuing  the  work,  is  as  much  posses- 
sion as  the  nature  of  the  subject  will  admit, 
and  forms  a  series  of  acts  of  ownership  which 
must  be  conclusive  of  the  right,  ((jonger  v. 
Weaver,  6  Cal.  648.) 

106.  The  inclosure  of  the  ground  used  in 
digging  a  canal,  not  being  necessary  for  the 
work,  would  give  its  proprietors  no  higher 
rights;  nor  is  it  necessary,  as  notice,  to  those 
who  have  received  actual  notice  of  the  in- 
tended line  of  the  canal.  (Conger  v.  Weaver, 
6  Cal.  648.) 

Ditches,  diligence  requisite  in  building. 
See  Mines  and  Mining,  XI,  8,  b. 

107.  Where  parties  projecting  a  ditch  to 
convey  water  give  notice  to  the  world  of  their 
intention  to  dig  such  ditch  and  appropriate 
such  water,  in  the  usual  manner,  and  mark 
out  and  designate  the  line  of  such  ditch  by 
the  usual  marks  and  indications,  and  pursue 
the  work  on  the  ditch  with  a  reasonable  de- 
gree of  diligence  until  the  same  is  completed 
so  as  to  receive  the  water,  they  are  entitled 
to  such  water  as  against  all  persons  subse- 
quently claiming  or  locating  it.  (Kimball  v. 
Gearhart,  12  Cal.  27.) 

Cited  ]2  Cal.  431;  37  Cal.  311,  312,  314:  76 
Cal.  482. 

108.  Where  parties  commence  the  construc- 
tion of  a  ditch  who  have  not,  at  the  time,  the 
pecuniary  means  requisite  to  complete  the 
same  in  a  reasonable  time,  and  they  project 
the  work  and  claim  the  water  with  a  full 
knowledge  of  their  pecuniary  inability  to 
complete  the  same  within  a  reasonable  time, 
they  cannot  urge  such  want  of  means  as  an 
excuse  for  not  prosecuting  the  work.  (Kim- 
ball V.  Gearhart,  12  Cal.  27.) 

109.  The  mere  act  of  commencing  a  ditch 
with  the  intention  of  appropriating  iiie  water 
is  not  Bufflcient  of  itself  to  give  a  party  an  ex- 
clusive right  to  the  water  of  such  stream. 
(Kimball  v.  Gearhart,  12  Cal.  27.) 

110.  In  determining  the  question  of  dili- 
gence in  the  construction  of  such  a  work,  the 
]ury  have  a  right  to  take  into  consideration 
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the  circumstances  surrounding  the  parties  at 
tbe  date  of  the  appropriation,  sucu  as  tlie 
nature  and  climate  of  tbe  country  traversed 
by  8ucb  ditch,  together  with  tlie  difficulties 
of  procuring  labor  and  materials.  (Kimbali 
V.  Gearbart,  12  Cal.  27.) 

111.  Whether  plaintiffsi  who  had  posted 
notices  claiming  tbe  water  of  a  certain  river, 
and  stating  their  intention  to  construct  a 
ditch  or  flume,  and  appropriate  the  water  for 
mining  purposes,  began  their  surveys,  etc., 
and  prosecuted  their  work  to  completion  with 
due  diligence,  as  against  parties  attempting 
subsequently  to  appropriate  tbe  water,  is  a 
question  for  the  jury,  and  their  verdict,  on 
conflicting  testimony,  will  be  conclusive. 
(Weaver  v.  Eureka  Lake  Co.,  15  Cal.  271.) 
Cited  37  Cal.  314;  2  Mont.  493,  615. 

Failure  to  complete  diversion  within  rea- 
sonable time.    See  post,  374. 

112.  Where  parties  have  appropriated  tbe 
prior  right  to  the  use  of  the  water  of  a 
stream,  by  the  commencement  and  partial 
completion  of  a  ditch  and  flume,  they  have 
tbe  right  to  use  so  much  of  tbe  waters  of  tbe 
stream  as  are  necessary  to  preserve  their  flume 
from  injury  while  in  the  process  of  construc- 
tion.   (Weaverv.  Conger,  10  Cal.  233.) 

113.  As,  from  the  nature  of  ditches  tu  con- 
duct water  for  mining  purposes,  time  is 
necessary  to  complete  them,  the  license 
would  be  valueless  if  the  right  did  not  com- 
mence until  their  completion ;  and  it  must  be 
presumed  that,  in  granting  the  license,  the 
state  did  not  intend  it  should  be  turned  into 
so  vain  a  thing,  but  designed  it  to  be  effec- 
tual for  the  object  in  view;  and  it  conse- 
quently follows  that  the  same  rule  must  be 
applied  here  to  protect  this  right  as  any  other. 
(Conger  v.  Weaver,  6  Cal.  54«.) 

4.  Substitution  of  Iron  Pipo. 

114.  Ditches  and  flumes  are  tbe  usual  and 
ordinary  means  of  diverting  water  in  this 
state,  and  parties  who  have  made  their  ap- 
propriations by  such  means  cannot  be  com- 
pelled to  substitute  iron  pipes.  (Barrows  v. 
Fox,  98  Cal.  63.) 

Change  from  open  ditch  to  pipe.  See  Ease- 
ments, 77. 

One  diverting  water  \>y  means  of  a  flume 
cannot  be  required  to  put  in  a  pipe.  See  poat, 
371. 

5.  Flum»8  are  Part  of  Ditcli. 

116.  Flumes  constructed  at  different  parts 
of  tbe  line  of  a  ditch  cannot  change  the  gen- 
eral character  of  the  work  as  an  excavation. 
Such  flumes  are  mere  connecting  links  of  the 
ditch  over  ravines  and  gulches,  and  the  whole 
work  must  be  regarded  as  a  ditch.  (Ellison 
V.  Jackson  Water  Co.,  12  Cal.  542.) 

8.  Injury  to;  Protoetion  of;  Actions  for, 

116.  If  a  plaintiff  owns  a  ditch  and  right  of 
way  for  same  by  priority  of  location,  a  court 
of  equity  has  no  power,  by  its  judgment,  to 
allow  the  same  to  oe  washed  away  for  mining 
purposes,  provided  an  aqueduct  of  sufficient 
capacity  to  carry  tbe  water  is  previously  built 
in  its  place.    (Gregory  v.  Nelson,  41  Cal.  278. ) 

117.  A  court  of  equity  should  not  license  a 
trespass  upon  ditch  property  in  the  mining 


regions,  noi  compel  the  owner  to  exchange 
the  same  for  another  means  of  conveyance 
for  the  water  flowing  therein.  (Gr^ory  v. 
Kelson,  41  Cal.  278.) 

118.  The  act  of  Congress  of  July  26,  1866, 
protected  water  and  ditch  rights  which  have 
vested  and  accrued  since  as  well  as  before  its 
passage;  and  the  owner  of  a  ditch  which 
crosses  mineral  land  subsequently  patented, 
and  the  patent  for  which  reserves  the  water 
rights  and  ditches  mentioned  in  section  2339 
of  tbe  Bevised  Statutes  of  the  United  States, 
is  protected  as  to  such  ditch  by  sections  2339 
and  2340  of  such  Kevised  Statutes.  (Jacob  ▼. 
Lorenz,  98  Cal.  332.) 

119.  Where  it  appears  that  tbe  title  to  tbe 
water  of  which  plaintiff  was  deprived  b^  the 
destruction  of  his  ditch  antedated  the  nsbts 
of  the  owners  of  tbe  mineral  land  crossed  by 
the  ditch,  it  is  not  material  that  tbe  water 
right  was  conveyed  to  plaintiff  subsequent  to 
the  date  of  the  patent.  (Jacob  v.  Lorenz,  98 
Cal.  332.) 

120.  Complaint  in  action  to  enjoin  owners 
of  mineral  patent  from  injuring  or  washing 
away  the  east  branch  of  a  ditch  owned  by  the 
plaintiff,  which  crosses  the  mine,  and  which 
was  constructed  prior  to  tbe  patent,  does  not 
state  more  than  one  cause  of  action,  because 
of  surplusage  in  unnecessarily  describine  such 
branch  as  connected  with  another  ditch  and 
a  reservoir  used  by  the  plaintiff  in  working 
his  mines,  and  the  ditches  as  forming  one 
complete  system ;  nor  is  it  insufficient  in  not 
allegine  "  that  plaintiff  owned  a  vested  and 
accrued  water  right  appurtenant  to  tbe 
ditch,"  when  facts  are  alleged  which  show 
that  he  had  such  vested  right.  (Jacob  v. 
Lorenz,  98  Cal.  332.) 

121.  Upon  tbe  issue  of  damages  caused  by 
the  destruction  of  his  ditch,  plaintiff  may 
prove  his  ownership  of  mines  and  mineral  en- 
tries to  show  tbe  use  to  which  tbe  water 
could  be  applied ;  and  tbe  fact  that  be  was 
only  part  owner  of  some  of  tbe  mines  does 
not  affect  the  admissibility  of  tbe  proof,  and 
the  date  at  which  plaintiff  acquire  title  to 
tbe  several  parcels  of  mining  property  is 
wholly  immaterial.  (Jacob  ▼.  Lorenz,  98  Cal. 
332.) 

122.  Though  surface  water  from  rains  and 
melting  snow  is  not  the  subject  of  appropria- 
tion, yet,  to  the  extent  to  which  it  adds  to 
tbe  quantity  of  water  received  into  a  ditch, 
it  adds  to  the  value  of  the  ditch,  and  its  loss 
may  be  shown  as  an  item  of  injuiy  caused  by 
the  destruction  of  the  ditch.  (Jacob  t. 
Lorenz,  98  Cal.  332.) 

123.  The  ordinary  and  proper  mode  of  prov- 
ing the  value  of  a  water  ditch  is  by  showing 
its  capacity,  the  market  value  of  water  in  the 
vicinity,  and  the  probable  duration  of  the  de- 
mand.    (Clark  V.  Willett,  36  Cal.  634.) 

124.  In  such  case  evidence  of  tbe  value  or 
profits  of  certain  mining  claims  belonging  to 
tbe  owners  of  the  ditch  and  supplied  there- 
from with  water  to  mine  the  same  is  inad- 
missible in  evidence  to  establish  tbe  value  of 
the  ditch,  unless  accompanied  by  further  evi- 
dence showing  that  the  claims  could  not  b« 
worked  without  tbe  aid  of  tbe  ditch.  (Clark 
▼.Willett,  36  Cal.  634.) 
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Subsequeot  ap^ropriator  has  no  right  to  de- 
Btroy  ditch  of  pnor  appropriator.  See  post, 
XIV,  2,  d. 

7.  Cartying  Capacity  of  Diteh;  £iriileitc»  and  Find- 
iaga;  En/argem»nt  of  Ditch. 

125.  If  the  owner  of  a  ditch  is  entitled  to 
all  the  water  flowing  down  the  stream  where 
the  ditch  starts  out,  other  parties  having 
ditches  on  the  same  stream  cannot  complain 
of  its  enlai^ment.  (James  y.  Williams,  31 
Cal.  211.) 

126.  Where  a  ditch  is  intended  to  supply, 
and  does  supply,  water  for  use  at  various 
points  along  its  course,  the  latter  part  of  the 
ditch  need  not  be  so  large  as  tlie  first  part ; 
bat  the  general  rule  for  measuring  the  capac- 
ity of  a  ditch  (making  due  allowance  for 
evaporation,  see  page,  etc.)  is  the  amount  of 
water  that  it  will  carry  from  the  point  of 
diversion  to  the  point  of  use,  and  the  i>oint  of 
least  carnring  capacity  fixes  the  general 
capacity  of  the  ditch ;  and  this  rule  applies 
where  it  does  not  appear  that  the  water  was 
intended  to  be  used  along  its  course  before  it 
reaches  the  point  at  which  the  size  of  the 
ditch  was  decreased,  the  intention  appar- 
ently being  to  supply  first  the  homestead  of 
the  appropriator  oevond  the  point  of  contrac- 
tion. (Posachane  Water  Co.  v.  Standart,  97 
Cal.  476.) 

127.  A  witness  who  has  had  many  years' 
practical  experience  in  mining  and  measur- 
ing and  selline  water  to  miners,  although  not 
an  expert  in  the  science  of  measuring  water, 
may  testify  to  the  carrying  capacity  of  a  par- 
ticular water  ditch.  (Frey  v.  Lowden.  70 
Cal.  560.) 

128.  The  evidence  is  insufficient  to  show 
the  carrying  capacity  of  the  ditch  of  an  ap- 
propriator, where  there  is  nothing  to  indicate 
the  velocity  of  the  flow  except  the  width  and 
depth  of  the  ditch,  without  any  evidence  as 
to  Its  grade.  (Last  Chance  Water  Ditch  Co. 
▼.  Heilbron,  86  Cal.  1.) 

129.  The  opinion  of  a  witness  as  to  the 
grade  per  mile  of  a  water  ditch  is  admissible, 
although  subject  to  be  overcome  by  any  more 
accurate  information  which  may  be  produced 
by  the  opposing  party.  (Posachane  Water  Co. 
V.  Standart,  97  Oal.  476.) 

130.  A  finding  as  to  the  extent  of  appropria- 
tion of  water  by  a  ditch  should  be  specific  as 
to  quantity,  measured  by  some  definite 
standard,  as  of  inches  or  gallons,  instead  of 
lay  fixing  the  width,  depth,  and  grade  of  the 
ditch.  (Lakeside  Ditch  Co.  t.  Crane,  80  Cal. 
181.) 

Cited  8  Utah,  84. 

131.  A  finding  to  the  effect  that  the  ditch 
of  the  defendants  was  twenty-seven  feet  wide 
on  top,  twenty  feet  on  the  bottom,  and  thirty 
inches  deep,  and  had  a  grade  of  seven  feet  to 
the  mile,  and,  being  of  that  size  and  grade, 
carried  four  hundred  and  twenty-seven  cubic 
feet  of  water  per  second,  is  not  justified  by 
the  evidence,  where  the  strongest  evidence  on 
behalf  of  the  defendants  shows  that  the  ditch 
was  only  sixteen  feet  wide  at  the  top  in  some 
places,  and  was  smaller  still  in  other  places ; 
and  the  only  definite  evidence  as  to  the 
amount  of  water  a  ditch  of  a  given  size  and 


grade  could  carry  showed  that  such  a  ditch 
could  not  possibly  curry  as  much  as  four  bun- 
dred  and  twenty-seven  cubic  feet  of  water  per 
second.  (Posachane  Water  Co.  t.  Standart, 
97  Cal.  476.) 

Capacity  of  irrigating  flume.   See  post,  214. 

Evidence  that  more  water  was  carried  in 
ditch  than  was  needed.    See  ante,  100. 

Ditch,  extending  or  enlarging.  See  Mines 
and  Mining,  XI,  8,  d. 

Flume  extending  or  enlarging.  See  Mines 
and  Mining,  XI,  8,  d. 

8.  Rapairt  to  Ditchos:  Seaenoir  to  Detain  Watar 

Pending. 

132.  Owners  of  ditches  may  be  compelled 
to  keep  their  ditches  and  flumes  in  good  repair 
so  as  to  prevent  unnecessary  waste.  (Barrows 
T.  Fox,  98  Cal.  63.) 

133.  While  a  ditch  by  which  the  waters  of 
a  stream  have  been  appropriated  is  out  of  re- 
pair, and  not  in  condition  to  carry  any  water, 
an  action  will  not  lie  to  abate,  as  a  nuisance, 
a  reservoir  constructed  across  the  bed  of  the 
stream,  above  the  head  of  the  ditch,  by  which 
the  water  of  the  stream  is  collected  and  de- 
tained, and  caused  to  overflow  unequally. 
(Bear  River  etc.  Co.  t.  Boles,  24  Cal.  359.) 

134.  The  reservoir  does  not  become  a  nui- 
sance nntil  the  ditch  has  been  repaired  and 
placed  in  a  condition  to  carry  the  water. 
(Bear  River  etc.  Co.  v.  Boles,  24  Cal.  359.) 

9.  Waata  Watar  from.  Bighta  in;  Appropriation 

from  Waata  Oata. 

Grant  of  right  on  consideration  of  use  of 
waste  water.    See  ante,  XII,  2. 

135.  The  action  was  brought  to  enjoin  the 
defendants  from  interfering  with  the  flow  of 
the  waters  of  an  alleged  natural  stream.  The 
water  in  dispute  was  contained  in  a  lagoon 
located  upon  the  land  of  the  defendants,  and 
never  had  any  natural  outlet.  More  than 
ten  years  prior  to  the  commencement  of  the 
action  a  former  owner  of  the  lands  of  the 
plaintiffs  and  defendants  cut  a  ditch  over 
that  portion  of  his  land  now  owned  by  the 
defendants,  through  which  he  conducted  the 
water  of  the  lagoon  for  purposes  of  irrigation 
and  drainage,  and  ever  since  he  and  the  de- 
fendants have  continuously  used  all  of  the 
water  flowing  in  the  ditch  except  such  as  they 
wasted  as  their  own^  and  adversely  to  the 
whole  world.  The  ditch  is  located  upon  the 
border  of  the  plaintiffs'  land,  and,  by  the  parol 
leave  of  the  defendants  and  their  predecessors, 
they  have  used  the  waste  water  of  the  ditch, 
but  have  no  further  claim  or  right  therein. 
Held,  that  the  defendants  were  the  absolute 
owners  of  the  water,  and  that  the  plaintiffs 
had  never  acquired  any  riparian  right  thereto. 
(Green  v.  Carotta,  72  Cal.  267.) 

136.  In  an  action  to  enjoin  the  closing  of  a 
waste  gate  to  defendant's  canal,  brought  by  a 
plaintiff  who  alleges  a  prescriptive  right  to 
open  the  waste  gate  and  divert  water  from 
the  canal  when  not  used  to  run  defendant's 
mill,  a  nonsuit  is  properly  granted  where 
plaintiff's  evidence  snows  that  the  waste  gate 
was  habitually  opened  by  defendant's  express 
or  implied  consent,  in  response  to  an  inquiry 
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of  plaintiff  ae  to  whether  they  desired  to  use 
the  water,  and  does  not  disclose  an  uninter- 
rupted adverse  user  of  the  water  for  a  period 
of  five  years  to  the  knowledge  of  defendant 
and  his  grantors,  and  with  notice  to  them  of 
a  claim  of  right  to  open  the  waste  gate  and 
take  the  water  from  the  canal  without  their 
consent.     (Ball  v.  Kehl,  95  Cal.  606.) 

137.  An  appropriation  of  so  much  water  as 
the  owner  of  a  canal  may  elect  to  discbarge 
from  bis  waste  gate  does  not  include  the  right 
to  take  water  from  the  canal  through  the 
waste  gate  by  a  trespass  without  the  owner's 
consent;  and  such  appropriation  does  not 
confer  the  same  right  as  that  of  a  second  ap- 
propriation of  the  waters  of  a  natural  stream 
subject  to  the  rights  of  a  prior  appropriator. 
(Ballv.Kebl,  95Cal.  606.) 

10.  Care  /fequired  in  Management;  Injury  from 
Percolation  or  Orerttow. 

138.  The  rule  applicable  to  the  percolation 
of  water  from  a  natural  watercourse  does  not 
apph^to  water  brought  upon  the  land  by 
artificial  means ;  but  in  sucfi  case  the  rule  ap- 
plies that  where  one  brings  a  foreign  sub- 
stance on  his  land,  he  must  take  care  of  it, 
and  not  permit  it  to  injure  his  neighbor,  and 
ia  subject  to  the  maxim,  8ic  utere  tuo  ut 
alienum  non  Itedae.  (Parker v.  Larsen,  86  Cal. 
236.) 

139.  In  an  action  to  recover  damages  for  an 
alleged  injury  to  the  plaintiff's  land,  result- 
ing from  the  careless  management  of  the  de- 
fendant's water  ditch,  which  traversed  the 
land,  held,  that  the  defendant  was  bound  to 
exercise  no  greater  care  to  avoid  the  alleged 
injury  to  the  adjoining  lands  than  prudent 
persons  would  employ  about  their  own  affairs 
under  similar  circumstances.  (Campbell  v. 
Bear  Kiver  etc.  Co.,  36  Cal.  679.) 

Cit.-d  11  Col.  398. 

140.  The  true  principle  applicable  to  such 
cases  is,  that  in  order  to  avoid  doing  a  dam- 
age to  the  property  of  another,  a  person  is 
bound  in  law  to  such  care  in  the  use  of  his  own 
property  as  a  prudent  man  would  employ  un- 
der similar  circumstances  if  he  were  nimself 
the  owner  of  the  property  exposed  to  damage. 
(Campl)ell  t.  Bear  River  etc.  Co.,  35  Cal. 
679.) 

141.  The  owner  of  a  ditch  is  bound  to  use 
that  degree  of  care  and  caution  in  its  con- 
struction and  management,  to  prevent  injury 
to  others,  which  ordinarily  prudent  men  use 
in  like  instances  when  the  risk  is  their  own. 
(Wolf  V.  St.  Louis  Water  Co.,  10  Cal.  641.) 
Cited  17  Cal.  98;  23  Cal.  225;  36  Cal.  683;  6 

Dak.  22. 

142.  The  question  of  negligence  in  the  man- 
agement of  such  property,  and  the  degree  of 
it,  mast  necessarily  depend,  in  a  great  meas- 
ure, upon  the  surrounding  facts,  such  as  the 
existence  and  exposure  of  property  below  the 
dam  and  the  like ;  for  what,  under  one  state 
of  facts,  would  be  prudence,  might,  under  a 
different  condition  of  things,  be  gross,  or  even 
criminal,  negligence.  (Wolf  t.  St.  Louis 
Water  Co.,  10  Cal.  541.) 

143.  A  land  owner  who  permits  the  water 
taken  from  artesian  wells  on  his  lands,  and 
carried  through  a  ditch  for  the  purpose  of  ir- 


rigating his  fields,  to  percolate  through  the 
ditch,  and  to  saturate  his  neighbor's  land,  to 
his  injury,  when  it  might  have  been  drained 
from  the  ditch,  so  as  probably  to  prevent  such 
injury,  is  liable  for  the  damages  thereby  oc- 
casioned, and  may  be  restrained  by  injunc- 
tion from  continuing  the  injury.  (Parker  t. 
Larsen,  86  Cal.  236.) 

144.  Where  K.  owned  a  ditch  which  passed 
over  the  land  of  R.,  he  was  bound  to  so  use  it 
as  not  to  injure  R'a  land,  and  this  irrespec- 
tive of  the  question  as  to  which  had  the  older 
right  or  title;  and  if,  through  any  fault  or 
neglect  of  K.  in  not  properly  managing  and 
keeping  his  ditch  in  repair,  the  water  over- 
flowed or  broke  through  the  banks  and  de- 
stroved  or  damaged  the  land  of  B.,  b^  either 
washing  away  the  soil  or  covering  it  with 
sand,  K.  was  liable  for  such  injury.  (Richard- 
son T.  Kier,  34  Cal.  63.) 

Cited  35  Cal.  683 ;  66  Cal.  163. 

145.  Where  K.  discharged  water  from  bis 
ditch  above  R's  land  in  such  place  that  it 
naturally  would,  and  did,  flow  over  and  upon 
and  injure  R's  land,  K.  is  responsible  for 
such  injury ;  nor  can  K.  shield  himself  from 
this  responsibility  because  he  may  have  sold 
this  water  at  such  place  to  miners,  by  whom 
it  was  used  for  mining  purposes  before,  in 
the  course  of  its  flow,  it  reached  R's  land 
and  occasioned  such  injury.  (Richardson  t. 
Kier,  34  Cal.  63;  Richardson  t.  Kier,  37 
Cal.  263.) 

146.  In  such  case,  the  fact  that  the  miners 
so  using  the  water  contributed  to  and  en- 
hanced the  injury  sustained,  and  are  joint 
tort  feasors  with  K.,  will  not  relieve  K.  from 
his  liability  or  affect  its  measure.  (Richard- 
son T.  Kier,  34  Cal.  63.) 

147.  If  the  accumulation  of  sand  in  the  de- 
fendant's ditch  was  such  as  to  render  it 
probable  that  the  periodical  overflow  would, 
by  its  action,  wash  out  the  sand,  and  thus 
damage  the  land  of  the  plaintiff,  it  was  then 
the  duty  of  the  defendant  to  use  all  the  means 
which  an  ordinarily  prudent  man  could  em- 
ploy, under  the  circumstances,  to  prevent  it. 
(Chidester  t.  Consolidated  Ditch  Co.,  69  Cal. 
197.) 

148.  When,  by  means  of  an  artificial  ditch, 
the  waters  of  a  stream  are  conducted  from 
the  bed  of  the  stream  over  the  adjacent  coun- 
try, cr,  issing  other  small  natural  watercourses, 
the  beds  of  which  are  dammed  up  by  the  em- 
bankment of  the  ditch,  and  by  the  fall  of  rain 
the  waters  of  the  streams  become  so  swollen 
as  to  render  it  necessary  to  cut  the  embank- 
ment of  the  ditch  to  preserve  it  from  injury, 
and  the  owners  of  the  ditch  cut  the  embank- 
ment at  a  x>oint  where  there  is  no  natural 
watercourse,  so  that  the  waters  are  turned  on- 
to cultivated  land,  causing  injuries  thereto, 
the  injury  thereby  sustained  is  not  the  act  of 
God,  but  results  from  negligence,  and  the 
owners  of  the  ditch  are  liable  therefor. 
(Turner  ▼.  Tuolumne  County  Water  Co.,  26 
Cal.  397.) 

Cited  33  Cal.  423. 

149.  Where  the  bed  of  a  watercourse,  ex- 
tending through  the  farming  lands  of  R.,ia 
used  by  K.  as  a  channel  to  convey  the  waters 
discharged  into  it  from  his  ditch,  of  which  it 
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forms  s  connecting  link,  such  watercourse 
will  be  considen-d  as  part  of  K's  ditch  ;  and 
■where  R's  lands  were  injured  by  a  deposit  of 
aediment  thereon,  resulting  from  an  overflow 
of  the  watercourse,  which  was  caused  either 
by  the  failure  of  K.  to  have  it  properly  cleared 
of  impediments,  or  by  turning  into  it  a  quan- 
tity of  water  which,  added  to  the  natural 
waters  flowing  therein,  exceeded  its  capacity 
to  carry  the  same,  K.  is  liable  in  damages  to 
B.  for  such  injury.  (Richardson  t.  Kier,  37 
Cal.  263.) 
Cited  14  Col.  654. 

150.  A  ditch  owner  may  only  adopt  a  ra- 
vine, which  is  also  a  natural  watercourse,  as 
part  of  his  line  of  ditch,  to  the  extent  of  the 
capacity  of  his  ditch  to  convey  water.  If  an 
injury  result  from  an  overflow  of  the  water 
of  such  ravine,  not  occa8it)ned  by  its  use  as 

Eart  of  such  ditch,  the  ditch  owner  will  not 
e    responsible   therefor.       (Richardson    v. 
Kier,  34  Cal.  63.) 

151.  A  complaint  which  alleges  that  the 
plaintiffs  were,  on  a  certain  day,  the  owners 
and  proprietors  of  a  certain  valuable  water 
ditch  for  the  purpose  of  conveying  water,  and 
at  which  time  and  place  the  defendants  were 
also  the  owners  of  a  certain  other  water  ditch 
for  the  purpose  aforesaid,  and  that  afterward, 
on  the  same  day  and  year,  at,  etc.,  aforesaid, 
the  said  defendants'  ditch  was  so  badly  and 
negligently  constructed  and  managed,  and  the 
water  therein  so  negligently  and  carelessly 
attended  to,  that  said  ditch  broke  and  gave 
way,  and  the  water  therein  flowed  over  and 
upon  the  ditch  of  plaintiffs,  greatly  damaging 
and  injuring  the  same,  and  canying  down 
therein  and  thereon  great  quantities  of  rock, 
stone,  earth,  and  rubbish,  and  breaking  said 
plaintifi's  diich,  and  depriving  them  of  the 
use  and  profit  of  the  water  flowing  therein, 
to  said  plaintiSs'  damage  of  three  thousand 
dollars,  and  thereof  they  bring  suit,  is  suffi- 
cient. (Tuolumne  County  Water  Co.  v.  Co- 
lumbia and  Stanislaus  Water  Co.,  10  Cal.  193. ) 

162.  That  the  overflow,  or  leakage,  was  oc- 
casioned, not  by  the  acts  or  negligence  of  the 
defendants,  but  by  the  acts  or  negligence  of 
another,  was  matter  of  denial  simply,  not  new 
matter  of  defense,  to  be  proved  only  when  de- 
fendants opened  their  case.  (Jackson  y. 
Feather  River  Water  Co.,  14  Cal.  18.) 

163.  Action  for  damages  to  a  mining  claim 
by  overflow  and  leakage  from  defendant's 
ditch.  To  question  by  plaintiff  to  one  of  his 
witnesses,  '"^id  you  see  water  splashing  over 
the  flume  7  "he  answered,  "Yes."  Defend- 
ant on  cross-examination,  proposed  to  ask, 
"  Whose  water  was  that  you  saw  splashing 
over  the  flume?"  Held,  that  the  question  was 
proper,  even  though  it  went  to  tlie  ownership 
of  the  water.  (Jackson  v.  Feather  River 
WaterCo.,  14Cal.  18.) 

154.  Instructions  as  to  the  liability  of  ditch 
owners  reviewed  and  held  to  be  correct. 
(Chidester  v.  Consolidated  Ditch  Co.,  59  Cal. 
197.) 

155.  The  court,  at  the  request  of  the  plain- 
tiff, gave  the  instruction :  "Negligence  is  not 
simply  in  originating  the  mischief,  for  this 
may  be  a  lawful  act,  out  in  not  controlling  it 
when  put  in  operation."    Held,  by  this  lan- 


guage the  court  directed  the  jury  that  negli- 
gence is  not  simply  in  originating  that  which 
might  be  the  cause  of  mvscbief  or  injury,  but 
that  it  consists  also  in  failing  to  control  this 
cause  so  as  to  prevent  it  from  inflicting  in- 
jury. (Cnidester  v.  Consolidated  Ditch  Co., 
59  Cal.  197.) 

Injury  to  ditch  by  tunneling,  enjoining. 
See  Mines  and  Mining,  XI,  7. 

Canals,  injury  from  breaking  of.  See  Mines 
and  Mining,  XI,  8,  e. 

Damages  caused  by  overflow,  when  inade- 
quate.   See  Kew  Trial,  62. 

Overflow  of  water  as  nuisance.  See  Nui- 
sances, II,  4. 

Seepage  from  levee.    See  Easements,  30. 

11.  Appropriating  Water  or  Birorting  Flow  from 

Ditch. 

156.  Where  a  party  attempts  to  construct  a 
dam  on  a  creek,  for  the  purpose  of  diverting 
the  water  at  that  point,  and  such  diversion 
is  illegal  as  against  another  party,  who  has  a 
dam  lower  down,  the  latter  may  oust  the 
former  from  the  possession  of  the  ground  at 
that  point,  and  prevent  the  construction  of  the 
dam.  (Butte  etc.  Co.  v.  Morgan,  19  Cal.  609.) 
Cited  24  Or.  313. 

157.  The  owners  of  a  ditch,  by  which  the 
waters  of  a  stream  have  been  first  appropri- 
ated, are  entitled  to  recover  damages  for  in- 
jury or  loss  sustained,  caused  by  dams  or 
other  obstructions  having  been  erected  on 
the  stream,  above  the  head  of  the  ditch,  by 
which  the  regularity  of  the  flow  of  its  waters 
is  so  disturbed  as  to  cause  actual  injury  or 
loss  to  the  proprietors  of  the  ditch.  (Natoma 
Mining  and  Water  Co.  v.  McCoy,  23  Cal.  490.) 

158.  On  the  trial  of  an  action  to  recover 
such  damages,  proof  that,  in  consequence  of 
the  irregularity  of  the  flow  of  water,  the 
owners  of  the  ditch  have  lost  their  customers, 
is  competent  evidence.  ( Natoma  Mining  and 
Water  Co.  v.  McCoy,  23  Cal.  490.) 

159.  Appropriation  of  water  by  Kern  Island 
Irrigation  Company,  prior  to  August,  1874, 
was  of  the  waters  of  Old  South  Fork,  and  not 
of  Kern  river.  (Stein  Canal  Co.  v.  Kern  1. 1. 
C.  Co.,  63  Cal.  663.) 

Right  to  have  water  flow  to  head  of  ditch. 
See  venue,  25. 

12.  Sale  or  Mortgage  of;  Conveyance  to  Different 

Persona. 

160.  The  sale  of  a  ditch  used  for  appropri- 
ating water  must  be  evidenced  by  a  deed. 
Such  sale  cannot  be  proved  by  parol  evidence. 
(Smith  V.  O'Hara,  43  Cal.  371.) 

Cited  91  Cal.  398;  11  Col.  606. 

161.  A  deed  conveying  a  right  of  way  upon 
land,  in,  to,  and  for  a  ditch  called  the  Moun- 
tain Brow  ditch,  is  a  conveyance  of  the  ditch 
itself.     (Reed  v.  Spioer,  27  Cal.  57.) 

162.  In  an  action  to  quiet  title,  a  finding 
that  a  certain  deed  under  which  the  defend- 
ant claimed  did  not  carry  with  it,  as  an  ease- 
ment attached  to  the  land  conveyed,  the 
right  to  maintain'  the  water  ditch  in  contro- 
versy, and  to  use  for  irrigation  the  waters 
flowing  therein,  held,  Bupx>orted  by  the  evi- 
dence. (Riverside  Land  and  Irrigation  Co. 
V.  Jensen,  73  Cal.  660.) 
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163.  Where  the  owner  of  two  adjoining 
tracts  of  land  constructa  a  water  ditch  acroBS 
one  of  the  tracts  for  the  purpose  of  irrigating 
the  other,  and  while  the  ditch  is  bo  being 
used  conTeys  the  respective  tracts  to  differ- 
ent purchasers,  the  grantee  of  the  tract  for 
the  irrigation  of  which  the  ditch  was  con- 
structed acquires  an  easement  in  the  other 
tract  of  the  right  to  use  and  maintain  the 
ditch  for  the  purpose  for  which  it  was  con- 
structed; and  the  grantee  of  the  other  tract 
takes  the  same  subject  to  such  easement. 
(Quinlan  v.  Noble,  75  Cal.  250.) 

164.  If  a  ditch  for  the  conveyance  of  water 
for  sale  in  the  mining  regions  receives  its 
supply  of  water  from  a  stream  at  its  head  in 
the  mountains,  and  extends  a  number  of 
miles  down,  the  water  flowing  through  it  the 
whole  distance,  and  the  title  of  the  owner  to 
the  upper  half  or  section  of  the  ditch  after- 
wards passes  to  one  person,  and  the  title  to 
the  lower  half  to  another,  the  person  who  ac- 
quires the  upper  half  is  entitled  to  the  exclu- 
sive use  of  toe  waters  from  the  stream  at  the 
head  of  the -ditch.  (Reynolds  v.  Hosmer,  51 
Cal.  205.) 

Cited  1  Wash.  601. 

Contract  for  sale  of  ditch,  construction  of. 
See  Contracts,  126,  et  seq. 

Ditch,  reservation  of,  right  of  assignment. 
See  Deeds,  323. 

Ditch,  mortgage  of,  right  to  possession. 
See  Mortgages,  315. 

Ditch,  mortgage  on,  whether  covers  im- 
provements.    See  Mortgages,  VII,  6. 

Flumes,  mortgage  on,  what  covers.  See 
Mortgages,  VII,  6. 

xni.  Ditcb  and  Water  Companies  and 
Partnerships,  ({nestlons  Concerning; 
Water  Stock,  Assessments  Upon. 

Water  companies.    See  Water  Companies. 
Irrigation  districts.  See  Irrigation  Districts. 
Agreement  to  furnish  water.     See   Con- 
tracts, 125, 128. 

165.  Unincorporated  ditch  companies,  or- 
ganized for  the  sale  of  water  to  miners  and 
others,  the  stock  in  which  is  bought  and  sold 
at  the  pleasure  of  the  owners,  without  consult- 
ing the  co-owners,  differ  from  ordinary  com- 
mercial partnership.  Some  of  the  incidents 
of  a  partnership  pertain  to  such  companies, 
and  some  of  mere  tenancies  in  common  like- 
wim  pertain  to  them.  ( McConnell  v.  Denver, 
35  Cal.  366.) 

Cited  89  Cal.  370;  11  Mont.  389. 

166.  A  corporation  organized  for  the  pur- 
pose of  supplying  water  for  the  use  of  the 
owners  and  occupants  of  land  within  a  par- 
ticular distrirt  may  adopt  by-laws  limiting 
the  rig;ht  to  use  the  waters  of  the  corporation 
exclusively  to  its  own  stockholders  on  lands 
owned  by  them.  (McFadden  v.  Board  of  Su- 
pervisors of  Los  Angeles  County,  74  Cal.  671.) 

167.  A  member  of  an  unincorporated  ditch 
company  has  no  general  authority  by  virtue 
of  such  membership  to  bind  the  company  by 
his  contracts.  (McConnell t.  Denver,  35  Cal. 
365.) 

168.  The  superintendentor  managing  agent 
of  such  company  has  no  authori^  to  bind 


the  company  by  a  promissory  note,  given  for 
materials  used  by  the  company,  niileas  tbe 
authority  to  give  such  note  is  expressly  con- 
ferred upon  him  by  the  company,  or  such  ao- 
tbority  may  be  implied  from  his  acts  recog- 
nized by  the  company,  with  full  knowledge 
of  the  acts  at  the  time  of  tbe  reoogniticaL. 
(Mc(3onnell  v.  Denver,  36  Cal.  366.) 

169.  If  an  unincorporated  ditch  company 
duly  authorizes  its  superintendent  to  give  the 
compaiiv  note  for  materials  before  then  pur- 
chased by  the  company,  all  the  members  are 
bound  by  the  note,  wnether  they  were  snch 
members  when  the  materials  were  purchased 
or  not.  (McCJonnell  v.  Denver,  35  Cal.  365.) 
Distinguished  42  Cal.  194. 

170.  If  lumber  is  furnished  a  ditch  comnany 
under  the  agreement  that  it  is  to  be  paia  oat 
of  the  proceeds  of  the  ditch  of  the  company, 
and  the  proceeds  have  all  been  faithfully  ap- 
plied in  payment,  according  to  the  agreement, 
the  person  who  furnishes  it  is  not  entitled  to 
recover  the  deficient  against  the  members  of 
the  company.  ( Mcdonnell  v.  Denver,  35  Gal. 
365.) 

171.  The  property  of  a  riparian  proprietor 
in  the  water  of  a  stream  may,  on  payment  of 
due  compensation  to  him,  be  taken  to  supply 
farming  neighborhoods  with  water.  (Lux  ▼. 
Haggin,  69  Cal.  255.) 

Cited  76  Cal.  370,  372. 

172.  In  suits  for  the  possession  of  land  by 
ditch  companies,  incorporated  under  tbe  act 
of  April  14.  1863,  by  the  fourth  section  of 
which  they  are  authorized  "to  purchase, 
bold,  sell,  and  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  shall 
require,"  the  defendants  cannot  question  tbe 
necessity  of  such  land  for  the  purposes  of  tbe 
corporation.  Thnt  is  matter  between  the  gov- 
ernment and  tbe  corporation.  (Natoma  Water 
and  Min.  CV>.  v.  Clarkin,  14  Cal.  544. ) 
Cited  22  Cal.  430,  630;  5  Utah,  502,  503. 

Acquiring  right  of  way  for  ditch.  See 
ante,  XII,  2. 

173.  Section  651  of  the  Civil  Code,  requir- 
ing every  water  or  canal  corporation  to  con- 
struct and  keep  in  repair  for  public  use  across 
their  canal,  flume,  or  water  pipe,  all  the 
bridges  that  the  board  of  supervisors  may  re- 
quire, has  not  been  repealed  by  section  2737 
of  the  Political  Code,  as  amended  in  1883,  au- 
thorizing the  road  overseer  to  construct 
bridges  across  all  ditches  that  intersect  public 
highways,  upon  the  neglect  of  the  persons  ex- 
cavating the  ditches  so  to  do.  (County  of 
Fresno  v.  Fowler  Switch  Canal  Co.,  68  CaL 
359.) 

174.  Every  corporation  deriving  its  being 
from  the  act  of  May  14, 1862,  "  to  authorize 
the  incorporation  of  canal  companies,  and  the 
construction  of  canals,"  whether  incorpo- 
rated for  other  purposes  or  not,  has  impressed 
upon  it  a  public  trust,  the  duty  of  furnishing 
water,  if  water  it  has,  to  all  those  who  come 
within  the  class  or  community  for  whose  al- 
leged benefit  it  was  created ;  and  it  cannot 
escape  the  performance  of  this  public  duty-,  as 
a  water  company,  by  the  assertion  of  a  right, 
as  another  sort  of  a  corporation,  to  apply  all 
the  water  to  its  own  uses,  or  to  those  of  its 
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franteea.    (Price  v.  Riveraide  L.  A  I.  Co.,  56 
7al.  431.) 
Cited  10  Ck>l.  690;  21  Or.  422. 

175.  Section  552  of  the  Civil  Code  furnisheB 
■the  rule  by  which  the  rights  and  duties  of 
parties  in  this  and  similar  controversies  are 
t«  be  determined.  Myrick,  J.,  concurring. 
(Price  V.  Riverside  L.  &  I.  Co.,  66  Cal.  431.) 

176.  The  board  of  supervisors  of  a  county 
bave  no  power,  either  under  section  1  of 
article  XlV  of  the  constitution,  or  the  act  of 
3datch  12, 1885.  to  fix  the  water  rates  of  a  cor- 
poration whicn  acquires  and  holds  water 
solely  for  the  use  of  its  stockholders,  and  not 
for  sale,  distribution,  or  rental  to  the  general 
public,  and  which  does  not  sell,  rent,  or  use 
Its  water  in  any  way  so  as  to  accumulate  a 
fund  for  the  payment  of  dividends.  (McFsd- 
den  V.  Boara  of  Supervisors  of  Los  Angeles 
County,  74  Cal.  671.) 

177.  A  water  right  acquired  by  the  owner  of 
land  under  an  agreement  with  a  water  com- 
pany relinquishing  riparian  rights  to  the 
water  company,  and  providing  that  the  water 
company  should  put  a  one-inch  tap  in  its 
mains,  from  which  the  owner  of  the  land 
could  draw  all  the  water  required  for 
domestic  purposes  and  for  irrigation  of  a  por- 
tion of  the  land,  which  water  was  furnished 
in  accordance  with  the  terms  of  the  contract 
and  used  on  the  land   for  more   than  five 

J'ears,  constitutes  an  appurtenance  to  the 
and,  and  the  right  to  it,  including  the  flow 
of  water  from  the  main,  passed  under  a  con- 
veyance executed  in  pursuance  of  a  decree 
foreclosing  a  mortgage  made  prior  to  the 
agreement  with  the  water  company.  (Clyne 
V.  Benicia  Water  Co.,  100  Cal.  310. ) 

178.  If  it  be  conceded  that  in  consequence 
of  the  sale  under  the  foreclosure  of  the  prior 
mortgi^e,  the  water  company  lost  the  riparian 
rights  it  acquired  from  the  owner  of  the  land, 
and  that  it  is  entitled  to  rescind  the  contract 
for  failure  of  the  consideration,  it  could  not 
effect  such  rescission  without  restoring  to  the 
purchaser  under  the  foreclosure  sale  all  of  the 
riparian  waters  which  it  had  In  fact  diverted 
from  the  land  under  the  contract,  and  it  is 
not  enough  that  such  purchaser  has  the  right 
to  sue  to  recover  such  nparian  waters.  (Clyne 
V.  Benicia  Water  Co.,  100  Cal.  310.) 

179.  An  action  by  a  purchaser  claiming  title 
under  the  foreclosure  sale,  to  enforce  specific 
performance  of  the  agreement  with  the  water 
company,  is  an  a£Brmance  of  the  contract 
made  after  the  execution  of  the  mortgage  be- 
tween the  owner  of  the  land  and  the  water 
company ;  but  it  is  proper  that  the  purchaser 
should  De  required  to  convey  the  riparian 
right  to  the  water  company,  as  a  condition  of 
relief.  (Clyne  v.  Benicia  Water  Co.,  100  Cal. 
310.) 

180.  A  provision  in  an  agreement  between 
a  land-owner  and  a  water  company,  whereby 
the  former  covenants  for  himself  and  his  suc- 
cessors in  interest  to  take  water  from  the  com- 
pany for  a  stated  period  and  price  for  the  use 
of  the  land,  and  that  such  covenant  should 
"run  with  and  bind  the  land,"  creates  a  lien 
on  the  land  fur  the  water  furnished  for  such 
use,  which  is  binding  as  against  the  succes- 
sors in  interest  of  the  covenantor,  with  notice 
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thereof;  but  it  is  not  a  covenant  running 
with  the  land,  so  as  to  be  personally  binding 
on  the  successor  in  interest.  (Fresno  Canal 
and  Irrigation  Co.  v.  Rowell,  80  Cal.  114.) 

181.  A  subsequent  purchaser  will  be 
charged  with  actual  notice  of  such  lien,  if,  at 
the  time  he  purchased  the  land,  he  knew  that 
the  company  had  a  water  right  in  connection 
therewith,  although  he  was  ignorant  of  its  ex- 
act conditions.  Having  such  knowledge,  it 
was  his  duty  to  inquire  as  to  the  water  right, 
and  his  failure  so  to  do  will  not  relieve  him 
from  the  obligation  which  the  inquiry  would 
have  disclosed.  (Fresno  Canal  and  Irrigation 
Co.  T.  Rowell,  80  Cal.  114.) 

182.  Such  agreement,  although  only  ac- 
knowledged by  the  land-owner,  was  entitled  to 
be  recorded,  and  its  recording  imparted  no- 
tice to  subsequent  purchasers  under  him  of 
the  lien  of  tne  water  company.  (Fresno 
Canal  and  Irrigation  Co.  v.  Rowell,  80  Cal. 
114.) 

188.  The  water  company,  having  complied 
with  the  conditions  of  the  agreement  with 
respect  to  furnishing  water  to  the  land,  is  en- 
titled to  a  lien  therefor,  whether  the  subse- 
quent purchaser  used  the  water  or  not. 
(Fresno  Canal  and  Irrigation  Co.  v.  Roweli, 
80  Cal.  114.) 

184.  When  a  water  company  agrees  to  fur- 
nish water  from  its  ditch  to  irrigate  the  lands 
of  one  to  whom  a  water  right  is  sold,  and 
agrees  to  construct  a  box  or  gate  at  the  most 
convenient  point  thereon  through  which  to 
pass  the  water  into  a  ditch  to  be  constructed 
by  the  vendee  as  provided  in  the  contract, 
the  grantee  of  the  vendee  cannot  escape  the 
enforcement  of  a  lien  upon  the  land  for  the 
price  of  the  water  by  failing  to  construct 
the  ditch,  and  the  water  company  is  entitled 
to  recover  for  the  water  from  the  time  it  was 
prepared  to  furnish  it  at  the  box  or  gate  con- 
structed by  it.  (Fresno  Canal  and  Irrigation 
Co.  V.  Dunbar,  80  Cal.  530.) 

185.  In  an  action  for  the  price  of  water 
furnished,  if  it  appears  that  the  water  sold 
was  supplied  at  the  place  agreed  upon,  an 
offer  oi  defendant  to  show  that  the  plaintiff's 
ditch  was  so  negligently  and  unskillfully 
constructed  as  to  be  an  injury  to  defendant's 
land,  and  as  to  amount  to  a  failure  to  perform 
its  part  of  the  contract,  may  be  properly  re- 
jected as  immaterial,  the  only  material  in- 
quiry being  whether  the  amount  of  water  sold 
was  supplied  at  the  place  agreed  upon.  Such 
evidence  would  also  be  irrelevant  in  the  ab- 
sence of   a    pleading  under  which    it   was 

g roper.    (Fresno  Canal  and  Irrigation  Co.  v. 
>unbar,  80Cal.  530.) 

186.  A  contract  for  the  supply  of  water  for 
irrigation  construed,  and  held  to  entitle  the 
defendant,  daily,  to  two  and  one-quarter 
inches  of  water,  miners'  measure,  under  a 
four-inch  pressure.  (San  Diego  Flume  Co.  v. 
Chase,  87  Cal.  661.) 

187.  Failure  of  one  partner  in  ditch  to  pay 
his  proportion  of  expenses  of  the  concern  does 
not  forfeit  his  right  in  the  common  property. 
(Kimball  v.  Gearhart,  12  Cal.  27.) 

Cited  2  N.  Mex.  493. 

188.  A  complaint  in  an  action  for  an  ac- 
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coantfng  touching  the  aflaira,  rents,  and  pro- 
ceeds of  a  water  ditch,  and  for  the  sale  of  the 
property  and  a  division  of  the  proceeds,  which 
first  avers  in  general  terms  a  copartnership 
between  plaintiS  and  defendants  in  the  ditch, 
without  averring  any  partnership  agreement, 
and  then  states  that  plaintiS  acquired  his  in- 
terest in  the  ditch  by  the  purchase  of  an  un- 
divided interest  from  other  persons  than  de- 
fendants, does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  either  for  a  dis- 
solution, and  settlement  of  the  affairs  of  a 
partnership  or  for  a  partition.  (Bradley  T. 
Harkneas,  26  Cal.  69.) 

189.  In  an  action  for  partition  of  water 
ditch,  an  account  of  the  proceeds  for  water 
rates  can  be  taken,  and  if  one  of  the  tenants 
in  common  holds  a  mortgage  on  the  interest 
of  his  cotenants,  that  can  oe  adjusted  in  the 
action  by  an  application  of  the  proceeds  of 
the  mortgagor's  interest  towards  the  payment 


of  the  same. 
69.) 


(Bradley  v.  Harkness,  26  Cal. 


190.  In  an  action  for  the  partition  of  a 
water  ditch  and  the  water  rights  appurtenant 
thereto,  the  complaint  alleged  "  that  the 
plaintiff  and  defendants  are  cotenants,  and 
own,  bold,  and  are  in  possession,  as  tenants 
in  common,  of  the  following  described  real 
property,  situated  in  the  county  of  Trinity, 
and  state  of  California,  viz.,  a  certain  water 
ditch,  running  from  and  taking  water  from 
Conner  creek,  at  a  point  on  said  creek  about 
forty  yards  below  the  site  of  Bartlett  &  Evans' 
sawmill,  and  running  to  and  conducting  the 
water  of  said  creek  to  Red  Hill,  in  said 
county,  for  mining  and  other  useful  purposes, 
which  said  ditch  was  formerly  known  as  the 
Conner  ditch."  Held,  under  the  decision  of 
McGillivray  v.  Evans,  27  Cal.  92,  this  was  a 
sufficient  allegation  that  the  property  could 
not  be  partitioned  in  any  other  manner  than 
by  a  sale  and  distribution  of  the  proceeds. 
Held,  further,  in  view  of  that  decision,  it  was 
not  necessary  to  introduce  evidence  that  the 
water  in  controversy  could  not  be  partitioned. 
(Lorenz  v.  Jacobs,  69  Cal.  262.) 

Cited  71  Cal.  435. 

Cotenant  of  ditch,  action  for  rents.  See 
Cotenancy,"  131. 

Tenant  in  common  of  water  ditch  may  re- 
cover share  of  profits.  See  Cotenancy,  131 ,  132. 

Joint  owners  of  water  ditch,  nature  of  re- 
lation.   See  Cotenancy,  6. 

Cotenant  of  ditch  right  may  sue  alon^. 
See  Cotenancv,  168. 

Water  ditches,  cotenants  of,  actione  be- 
tween.   See  Cotenancy,  131, 

Ditch,  cotenants  of,  conveyances  by.  See 
Cotenancy,  64. 

Partner  in  water  right,  power  to  convey  en- 
tire interest.    See  Partnership,  173. 
_  Water  flowing  in  ditch  cannot  be  parti- 
tioned.   See  Partition,  6. 

191.  Where  the  vendor  claims  from  the 
purchaser  a  sum  due  as  an  assessment  upon 
water  stock  sold  with  the  land,  the  evidence 
is  defective  where  it  fails  to  show  what  was 
the  pro  rata  share  of  the  water  stock,  or  that 
such  sum  was  assessed  or  paid  by  the  vendor 
upon  such  pro  rata  share  of  stock.  (Samuel 
v.  Allen,  98  Cal.  406.) 


Shares  of  water  stock,  what  pass  on  con> 
tract  for  sale.    See  Vendor  and  Vendee,  57. 

Invalidity  of  water  certificates  as  a  defense 
in  suit  by  vendor  for  price.  See  Vendor  and 
Vendee,  XI,  6,  d. 

Breach  of  covenant  to  supply,  former  jadg- 
ment  as  evidence  in  action  for.  See  Jndg- 
ments,  277. 

Ditch,  diversion  by  consent  of  joint  owner. 
See  Cotenancy,  38. 

Execution  sale  of  several  water  ditches  in 
one  parcel.    See  Executions,  151. 

Allegations  in  action  by  stockholders 
against  directors.  See  Corporations,  618, 
619. 

Ditch  company,  ownership  of  water.  See 
post,  331,  352. 

XIT.  Blparlan  Bights;  Appropriattoa  aa4 

DiTenion  of  Water. 

/.  Bipariott  Rightt. 

a.  Extent  of  Riparian  Lands;  State  as  Ri- 

parian Owner. 

192.  All  land  bordering  upon  a  stream 
which  is  held  by  the  same  title  is  riparian  to 
the  stream ;  and  the  area  of  lands  to  which 
riparian  rights  are  appurtenant  cannot  be 
diminished  by  the  acts  of  a  trespasser  seg- 
regating for  the  time  being  the  actual  occu- 
pancy, without  segregation  of  title,  of  a  por- 
tion of  the  tract  not  bordering  on  the  stream; 
nor  can  the  use  of  all  the  waters  of  the  stream 
for  the  irrigation  of  such  portion  of  the  tract 
either  render  the  use  oi  such  waters  non- 
riparian,  or  establish  it  as  a  fact  that  there 
can  be  but  that  number  of  acres  riparian  to 
the  stream.  ( Alta  Land  and  Water  O}.  v. 
Hancock,  85  Cal.  219.) 

Cited  95  Cal.  118. 

Right  of  riparian  owner  to  accretion.  See 
ante,  V. 

193.  The  water  rights  of  the  state,  as  a 
riparian  owner,  are  not  reserved  to  the  state 
by  section  1422  of  the  Civil  Code,  b^nse, 
wherever  the  state  has  not  already  parted 
with  its  right  to  those  who  have  acquired 
from  her  a  legal  or  equitable  title  to  riparian 
lands,  the  provisions  of  the  code  confer  the 
right  of  the  state  to  the  flow  on  those  appro- 
priating water  in  the  manner  prescribed  io 
the  code.     (Lux  y.  Haggin,  69  Cal.  255.) 

Reservation  of  rights  of  state  as  riparian 
owners.    See  ante,  XIV,  1,  a. 

State  not  estopped  by  what  statute  from 
asserting  rights.    See  post,  2(X). 

Riparian  owner,  owner  below  low-water 
mark  in  San  Francisco  is  not  a.  See  San 
Francisco,  275. 

b.  Right  of  Access  to  Water;  Action  for  Ob- 

struction of. 

194.  An  owner  of  land,  the  boundary  of 
which  forms  a  part  of  the  water  front  of  the 
city  of  Benicia,  has  a  vested  right  of  free  «c- 
cess  to  the  navigable  waters  of  the  Straits  of 
Carquinez,  of  which  be  cannot  be  depriv^l 
without  compensation.  (Shirley  v.  Bishop, 
67  Cal.  543.) 

Cited  2  Wash.  282. 

196.  An  action  to  abate  a  nuisance  erected 
in  a  highway  by  water,  obstructing  the  free 
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use  of  plaintiff's  property,  will  lie  the  same 
as  to  abate  a  nuieance  in  a  highway  bv  land. 
<  Blanc  y.  Klumpke,  29  Cal.  156.) 
Cited  67  Cal.  646. 

C.  Natural  Flow  and  Reasonable  Use ;  Appro- 
priation or  Diversion  by  Riparian  Owner. 

196.  The  right  of  a  riparian  owner  to  have 
the  water  of  a  stream  run  through  his  land 
is  a  vested  right,  and  an^  interference  with 
it  imports  at  least  nominal  damages,  even 
though  there  be  no  actual  damage.  (Creigb- 
ton  v.  Evans,  53  Cal.  55.) 
Cited  69  Cal.  274,  393. 

Riparian  rights  are  protected  byconetita- 
tional  principles.    See  post,  XIV,  2,  e. 

_  197.  By  the  common  law,  the  right  of  the 
rij)arian  proprietor  to  the  flow  of  the  stream 
is  inseparably  annexed  to  the  soil,  and  passes 
with  it,  not  as  an  easement  or  appurtenance, 
but  as  a  part  and  parcel  of  it.  Use  does  not 
create  the  right,  and  uisuse  cannot  destroy  or 
suspend  it.  The  right  in  each  extends  to  the 
natural  and  usual  flow  of  all  the  water,  unless 
wiiere  the  quantity  has  been  diminished  as  a 
consequence  of  the  reasonable  application  to 
it  by  other  riparian  owners.  (Lux  v.  Hag- 
gin,  69  Cal.  255.) 

198.  The  right  of  a  riparian  proprietor  to 
the  flow  of  a  stream  of  water  over  his  land  is 
an  incident  of  his  property  in  the  land,  is  an- 
nexed to  the  land,  and  considered  part  and 
parcel  of  it,  but  may  be  severed  or  segregated 
from  the  land  by  grant,  condemnation,  or 
prescription.  (Gould  v.  Stafford,  91  Cal. 
146.) 

Property  of  riparian  owner  may  be  con- 
demned for  water  company.     See  ante,  171. 

Natural  flow,  rights  of  prior  appropriator 
to.     See  Mines  and  Mining,  XI,  8,  c. 

Common  law  touching  water  rights,  effect 
of.     See  Common  Law,  12. 

Rights  of  riparian  owner  may  be  lost  by 
adverse  possession.    See  post,  XIV,  2,  g,  A. 

199.  The  right  of  the  owner  of  land  to  have 
a  well-defined  watercourse  continue  to  flow 
through  it  does  not  depend  upon  the  length 
of  the  stream  above  him,  nor  is  bis  right 
affected  by  the  fact  that  the  source  of  the 
stream  is  a  spring  upon  the  adjoining  land  of 
another,  who  has  diverted  the  stream  from 
its  accustomed  channel  directly  from  the 
spring,  nor  is  it  material  to  consider  the 
sources  of  the  spring  itself,  in  an  action  to 
restrain  such  diversion.  (Chauvet  v.  Hill,  93 
Cal.  407.) 

Riparian  rights  as  regards  spring.  See 
ante,  VIII. 

2(X).  The  common  law  as  to  riparian  rights 
was  not  abrogated  by  certain  statutes  of  the 
state,  referred  to  in  the  opinion,  applicable  to 
a  district  of  country  within  which  is  included 
the  county  of  Kern,  nor  was  the  state  es- 
topped by  such  statutes  from  asserting  its 
right  to  the  flow  of  a  natural  stream  from 
that  district  to  and  over  the  lands  granted  to 
the  state  by  the  act  of  Congress  of  1850. 
(Lux  V.  Haggin,  69  Cal.  255.) 

201.  The  removal  of  debris  from  the  chan- 
nel of  a  natural  watercourse,  by  a  party  whose 
object  is,  not  to  use  the  natural  flow  of  the 


water,  but  to  use  the  channel  of  the  stream 
for  the  conduct  of  waters  to  be  turned  in  and 
taken  out  by  artificial  means,  will  inure  to 
the  benefit  of  a  riparian  owner  of  the  stream, 
though  by  the  deposit  of  such  debris  the 
natural  flow  had  been  so  interfered  with  that 
no  water  reached  the  lands  of  such  owner  ex- 
cept in  time  of  high  water.  (Paige  v.  Rocky 
Ford  Canal  and  Irrigation  Co.,  83  Cal.  84.) 

Prior  appropriator,  right  of  to  remove  ob- 
structions to  natural  flow.    See  post,  278. 

Purchaser  from  United  States,  right  of  to 
natural  flow  as  against  prior  appropriator. 
See  post,  XIV,  2,  ^  ^ 

Failure  of  appropriator  on  public  domain  to 
post  notice,  rights  of  subsequent  riparian 
owner.    See  post,  268,  259. 

202.  By  the  law  of  California,  riparian  pro- 
prietors are  entitled  to  a  reasonable  use  of 
the  waters  of  the  stream  for  the  purpose  of  ir- 
rigation. What  is  such  a  reasonable  use  is  a 
question  of  fact,  and  depends  upon  the  cir- 
cumstances appearing  in  each  particular  case. 
(Lux  V.  Haggin,  69  Gal.  255.) 

Cited  70  Cal.  106;  71  Cal.  135,  250:  75  Cal.  122; 
80  Cal.  193,  403;  84  Cal.  588;  93  Cal.  681 
19Nev.88. 

203.  The  common-law  rules  as  to  riparian 
rights  are  so  far  modified  in  this  state  that  an 
upper  riparian  proprietor  has  the  right  to  the 
reasonable  use  of  the  water  of  a  natural  stream 
for  irrigating  the  riparian  land,  where  irriga- 
tion is  necessary,  although  such  use  may  ap- 
preciably diminish  the  flow  down  to  the  lower 
riparian  proprietor:  but  he  does  not  have 
the  right  to  absorb  all  the  water  of  the 
stream,  so  as  to  allow  none  to  flow  down  to 
the  lower  riparian  proprietor.  (Harris  T. 
Harrison,  93  Cal.  676.) 

204.  Under  settled  principles,  both  of  the 
civil  and  common  law,  a  riparian  proprietor 
has  a  usufruct  in  the  stream  as  it  passes  over 
his  land.     (Pope  v.  Kinman,  54  Cal.  3.) 
Cited  69  Cal.  369,  393;  13  Or.  499. 

205.  The  right  to  a  reasonable  use  of  the 
water  of  a  stream  by  a  riparian  proprietor,  in 
common  with  others  in  like  situation,  for  the 
purposes  of  irrigation,  is  recognized  only  as 
being  in  subordination  to  the  rights  of  all 
other  riparian  proprietors  to  the  use  of  the 
water  for  the  supply  of  the  natural  wants  of 
man  and  beast,  extended  to  the  occupants  of 
each  and  every  tract  bordering  upon  the 
stream,  held  as  an  entirety,  whatever  its  ex- 
tent, and  the  right  of  irrigation  cannot  be  ex- 
tended even  by  implication  so  as  to  exclude 
the  rights  of  other  riparian  proprietors.  ( Alta 
Land  and  Water  Co.  v.  Hancock,  86  Cal.  219.) 
Cited  96  Cal.  113. 

206.  The  court  instructed  the  jury  that 
"  every  riparian  owner  upon  a  stream  has  a 
right  to  use  in  a  reasonable  way  the  water  of 
said  stream  for  domestic  purposes,  for  the  ir- 
rigation of  his  land,  or  for  propelling  machin- 
ery if  the  quantity  of  water  will  warrant  such 
use  above  the  amount  required  for  domestic 
purposes;  and  it  was  objected  that,  by  this 
instruction,  the  right  to  use  the  water  was 
qualified  by  the  reasonable  manner  of  its  use, 
and  not  by  any  reasonableness  in  respect  to 
quantity.    Held,  the  instruction  given  em- 
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braced  quantity,  as  well  aa  manoer.     (Ellia 
▼.Tone,  68  Cal.  289.) 

207.  In  an  action  by  one  riparian  proprietor 
against  another  for  unlawfully  appropriating 
tne  waters  of  a  stream  for  the  purpose  of  ir- 
rigation, an  instruction  to  the  jury  that  they 
should  find  for  the  defendant  if  they  believed 
that  he  had  used  no  more  water  than  was 
necesaarjr  for  that  purpose  is  erroneous,  for 
by  it  the  jurj-  is,  in  effect,  told  that  the  defend- 
ant was  entitled  t'l  divert  and  use  all  of  the 
water,  if  necessary  for  the  irrigation  of  his 
lands,  without  regard  to  the  necessities  of  the 
plaintiff.    (Learned  v.  Tangeman,  66  Cal.  334. ) 

208.  An  upper  ripariau  proprietor  baa  not 
the  right,  for  purposes  of  irrigation,  to  take 
all  the  water  which  flows  in  the  stream  at  the 
point  of  diversion  for  that  purpose.  What 
would  be  a  reasonable  amount  of  water  for 
irrigation  is  a  question  depending  upon  the 
particular  circumstances  uf  each  case.  The 
upper  riparian  proprietor  can  take  all  the 
water  of  the  stream  only  where  the  whole  is 
absolutely  necessary  for  strictly  domestic 
purposes,  and  to  furnish  drink  for  man  and 
beast.  He  cannot  irrigate  nonriparian  lands, 
and  must  see  to  it  that  all  surplus  water  is  re- 
turned to  the  stream.  (Gould  t.  Stafford,  77 
Cal.  66.) 

209.  An  upper  riparian  proprietor  is  entitled 
to  a  reasoname  use  of  the  water  of  the  stream 
for  the  purpose  of  irrigating  his  riparian 
lands,  and  an  action  will  lie  only  for  an  un- 
reasonable and  unauthorized  use.  What  is  a 
reasonable  use  is  a  question  of  fact,  depend- 
ing upon  the  circumstances  appearing  in  each 
particular  case.  (Heilbron  v.  '76  Land  and 
Water  Co.,  80  Cal.  189.) 

Cited  84  Cal.  588 ;  96  Cal.  8. 

210.  The  question  as  to  what  is  a  reason- 
able use  of  the  water  of  a  natural  stream  for 
irrigating  the  land  of  a  riparian  proprietor  is 
a  question  of  fact.depending  upon  the  circum- 
stances appearing  in  each  particular  case. 
(Harris  v.  Harrison,  93  Cal.  676.) 

211.  A  riparian  proprietor  of  private  lands 
cannot  acquire  any  right  in  the  waters  of  the 
stream  by  mere  appropriation.  (City  of 
Santa  Cruz  v.  Enright,  9d  Cal.  105.) 

212.  A  riparian  proprietor,  who  has  appro- 
priated and  uses  all  the  water  of  a  stream 
crossing  his  land,  as  it  ordinarily  flows,  can- 
not restrain  the  diversion,  dsring  times  of 
extraordinary  high  water,  of  the  surplus  of 
the  stream  not  used  or  appropriated  by  him. 
(Edgar  v.  Stevenson,  70  Cal.  286.) 

Cited  80  Cal.  194. 

213.  An  upper  riparian  proprietor  cannot 
be  perpetually  enjoined  from  using  the  water 
of  tne  stream  for  purposes  of  irrigation  of  his 
riparian  lands  by  means  of  a  canal  constructed 
in  part  for  that  purpose,  whether  he  has  ac- 
tually used  it  or  not,  or  whether  be  intends 
to  use  it  or  not,  nor  can  the  diversion  of  sur- 
plus water  be  enjoined  when  no  proprietor 
below  would  be  injured  thereby.  (Heilbron 
V.  '76  Land  and  Water  Co.,  80  Cal.  189.) 

214.  Where  the  quantity  of  the  waters  of  a 
creek,  that  may  be  used  by  a  riparian  pro- 
prietor for  purposes  of  irrigation  without  in- 
terference with  the  rights  of  other  riparian 


owners,  dex>ends  upon  the  stage  of  the  water 
in  the  creek,  which  varies  in  different  years, 
as  well  as  at  different  seasons  of  the  Baii:e 
year,  such  proprietor  may  lawluliy  construct 
a  flume  of  suflicient  capacity  to  convey  from 
the  stream  to  bis  land  all  the  water  that  be 
or  his  lessees  might  be  entitled  to  use  for  ir- 
rigation at  any  season  of  any  year.  (Gould 
V.  Stafford,  91  Cal.  146.) 

216.  A  riparian  proprietor  cannot,  as  a^inst 
a  lower  proprietor,  authorize  a  corporation  to 
take  water  from  the  stream  to  be  conducted 
to  a  distance  and  there  sold.  (Heilbrun  v. 
Fowler  Switch  Canal  Co.,  75  Cal.  426.) 
Cited  76  Cal.  10, 16;  84  Cal.  235. 

216.  Question  of  riparian  proprietorship  is 
eliminated  irom  a  controversy  over  the  use  of 
water  for  irrigation  between  owners  of  lands 
crossed  by  a  natural  stream,  when  both 
owners  acunit  upon  the  trial  that  irrigation 
in  the  neighbornood  of  the  stream  is  nec- 
essary; that  it  is  the  general  custom  for 
the  farmers  in  such  neighborhood  to  divert 
the  water  for  irrigating  purposes ;  and  that  the 
defendant,  the  upper  proprietor,  had  for 
twenty  years  used  the  water  for  irrigation, 
leaving  only  the  surplus  water  to  the  plain- 
tiff. Under  such  admissions,  the  question  is 
one  of  priority  of  right;  and  the  plaintiff 
could  not  be  injured  by  deprivation  of  water 
that  he  was  not  entitled  to  use.  It  devolves 
upon  the  plaintiff  to  prove  a  right  to  use  the 
waters  of  which  he  was  deprived,  and  an  in- 
jury resulting  from  interference  with  such 
rights.     (Sharp  v.  Hoffman,  79  Cal.  404.) 

Extent  of  right  of  diversion,  increasing 
diversion.    See  post,  XIV,  2,  m. 

Right  of  riparian  owners  to  divide  the 
whole  stream.    See  post,  XIV,  1,  d. 

Right  to  erect  dams.    See  ante,  XI,  1. 

Owner  cannot  protect  land  by  dam  so  as  to 
cut  off  natural  flow.    See  post,  XIV,  1,  e. 

Actions  for  diversion  or  appropriation.  See 
post,  XIV,  2,  p. 

Action  to  quiet  title  against  riparian  owner. 
See  post,  XIV,  2,  r. 

Wharf  materially  obstructing  free  access  of 
riparian  owner  enjoined  as  a  nuisance.  See 
Wbarves,  I. 

d.  Division  of  Stream  by  Riparian  Owners. 

217.  The  sole  occupants  of  lands  bordering 
upon  a  stream  which,  after  leaving  the  lands 
of  the  occupants,  flows  upon  lands  belonging 
to  the  government  of  the  United  States,  have 
the  right  to  appropriate  the  entire  stream  for 
any  beneficial  purpose,  and  may  make  a  law- 
ful contract  dividing  the  entire  flow  between 
themselves.  ( Alhambra  Addition  Water  Co. 
V.  Maytorry,  88  Cal.  68.) 

Cited  91  Cal.  155. 

218.  If,  after  making  the  contract  for  di- 
vision of  the  flow  of  the  stream,  an  occupant 
of  land  bordering  on  the  stream,  or  his  suc- 
cessor in  interest,  acquires  title  to  other  lasd 
below  on  the  stream,  his  riparian  rights  are 
subordinated  to  the  rights  granted  to  the  oc- 
cupant of  the  lands  above  him,  and  if  his  suc- 
cessor in  interest  claims  any  rights  under  the 
contract,  he  cannot  claim  any  riparian  rights 
inconsistent  therewith.  (Alhambra  Addition 
Water  Co.  v.  Mayberry,  88  Cal.  68.) 
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219.  The  contract  in  this  case  construed, 
and  held  to  indicate  the  intention  of  the  par- 
ties to  divide  between  themselves  the  entire 
flow  oi  the  stream.  (Alhambra  Addition 
Water  Co.  v.  Mayberry,  88  Gal.  (38.) 

Agreement  to  divide  waters  of  stream  runs 
with  land.    See  Covenants,  37. 

e.  Protection  of  Lands  bv  Bulkheads,  Break* 
waters,  or  Levees. 

220.  The  owner  of  land  on  a  natural  water- 
course has  the  right  to  the  usual  flow  of  the 
water  without  ^  obstruction,  and  an  owner 
above  cannot,  in  protecting  his  own  land 
from  injury,  cut  on  the  water  of  the  stream 
from  flowing  to  the  land  of  the  owner  below, 
by  means  of  a  dam.  He  must  protect  his  land 
by  embankments  or  levees  on  the  side  of  the 
stream  without  interfering  with  the  flow  of 
water  in  the  channel.  (Bliss  v.  Johnson.  76 
Oal.  697.) 

221.  A  riparian  proprietor  has  a  right  to 
protect  his  land  from  a  threatened  change  in 
the  channel  of  the  adjoining  stream  by  erect- 
ing along  the  border  thereof  a  bulkhead  as 
high  as  the  original  bank  of  the  stream. 
(Barnes  v.  Marshall,  68  Cal.  569.) 

222.  A  complaint  showing  that  the  parties 
own  land  on  opposite  sides  of  a  creek,  which 
curves  sharply  into  the  land  of  plaintiff,  along 
an  abrupt  bank  of  loose  soil,  and  that  defend- 
ant has  built  a  breakwater,  or  bulkhead,  on 
the  inside  of  the  curve,  whereby  the  rise  of 
water  will  be  turned  against  plaintiff's  land, 
to  his  damage,  states  lacts  showing  that  dan- 
ger is  probable  and  imminent,  and  is  suflS- 
cient,  as  against  a  general  demurrer,  to  jus- 
tify final  relief  abating  the  breakwater  as  a 
nuisance.  (Nicholson  v.  Getchell,  96  Cal. 
394.) 

223.  A  proprietor  of  higher  land  bordering 
on  the  Sacramento  river  cannot  enjoin  the 
erection  of  a  levee  or  embankment  by  the  pro- 
prietor of  lower  land  adjoining  his  in  the 
rear,  the  design  of  which  is  to  prevent  the 
overflow  of  the  river  from  flooding  the  lower 
land,  though  such  embankment  may  increase 
the  accumulation  of  flood  water  on  tne  higher 
land,  the  owner  of  the  higher  land  having 
like  means  of  protecting  his  own  land.  (Mc- 
Daniel  v.  Cummings,  83  Cal.  515.) 

224.  In  an  action  to  recover  for  damages 
done  to  the  land  of  the  plaintiff  by  an  over- 
flow of  water  produced  by  a  certain  levee 
erected  by  the  defendant,  an  averment  in  the 
answer  that  the  levee  was  erected  more  than 
twenty  years  before  the  commencement  of 
the  action,  and  has  since  been  maintained 
with  the  knowledge  and  consent  of  the  plain- 
tiff, is  not  an  averment  of  a  prescriptive  right 
to  maintain  the  levee.  (Montgomery  t. 
Locke,  72  Cal.  75.) 

Levee  districts.  See  Swamp  and  Over- 
flowed Lands,  XV. 

Levees,  right  to  erect.  See  Swamp  and 
Overflowed  Lands,  XV. 

Right  to  protect  land  by  levee.  See  Ease- 
ments,  29. 

Right  of  reclamation  district  to  erect  and 
maintain  levee.  See  Swamp  and  Overflowed 
Lands,  XVII,  3,  h. 


Levees,  enjoining.    See  Injunctions,  II,  8. 
f.  Rights  on  Pollution  of  Water. 

225.  In  an  action  for  damages,  caused  by 
the  pollution  of  the  water  of  a  stream  which 
runs  over  the  plaintiff's  land,  special  dam- 
ages cannot  be  proved  unless  they  are  alleged 
in  the  complaint.  (Potter  v.  Froment.  47 
Cal.  165. ) 

Cited  80  Cal.  580;  6  Mont.  11. 

226.  In  such  case,  proof  of  the  diminution 
of  the  rental  value  of  the  farm  caused  by  the 
pollution  of  the  water  is  inadmissible,  if  the 
complaint  fails  to  allege  that  the  plaintiff 
rented  the  farm,  or  was  prevented  from  rent- 

mff  it.      nv  roaa/\n  nt    «-Ua    .n4HM»  A—    ^1 x 


ing  It,  by  reason  of  the  injury  to  the  water. 
'Potter  V.  Froment,  47  Cal.  166.) 


Cited  66  Cal.  163. 

Deterioration  of  water.  See  Mines  and 
Mining,  XI,  8,  e. 

2.  Appropriation  and  Direnion  of  Water. 

a.  "Appropriation"  is  not  a  Common-law 

Doctrine;   Definition  of. 

227.  -The  doctrine  of  "appropriation,"  so 
called,  IS  not  the  doctrine  of  the  common 
J?.^- .  i}'^^  ^-  Haggin,  69  Cal.  255.) 
Cited  20  Nev.  281;  21  Or.  116. 

228.  Appropriation  is  the  intent  to  take, 
accompanied  by  some  open,  physical  dem- 
onstration of  the  intent,  and  for  some  valu- 

?3  crw^g?"'""^-  ^"  ""'^^  '''•  '^-' 

b.  What  Constitutes  Appropriation. 

229.  Appropriation  of  water  cannot  be  con- 
structive. (Kelly  V.  Natoma  Water  Co.,  6 
Cal.  105.) 

230.  The  erection  of  a  dam  across  a  natural 
watercourse  is  an  actual  appropriation  of  the 
water  at  that  point,  but  not  below  it,  even 
though  the  water  flowing  over  the  dam  is 
brought  into  the  watercourse  by  canals  con- 
structed by  the  owners  of  the  dam.  (Kelly 
V.  JSatoma  WaterCo.,  6Cal.  105.) 

231.  Merely  cutting  a  ditch  for  a  drain,  and 
using  the  water  for  no  useful  purpose,  gives 
no  priority.    (Maeris  v.  Bicknell,  7  Cal.  261.) 

232.  The  diversion  of  the  waters  of  a  stream 
with  the  object  of  drainage  simply,  or  with- 
out the  intention  of  applying  them  to  some 
useful  purpose",  does  not  constitute  an  appro- 
priation. (McKinnev  v.  Smith,  21  Cal.  374  t 
Cited  69  Cal.  447 ;  6  Mont.  38, 

What  acts  necessary  in  appropriating  water 
on  public  land.     See  post,  272. 

Prior  appropriation,  what  constitutes.  See 
Mines  and  Mining,  351. 

o.  Right  of  Appropriation ;  Who  may  Appro- 
priate; Protection  and  Rights  of  Riparian 
Owners. 

Right  of  appropriation  and  use  for  mining. 
See  Mines  and  Mining,  XI,  8,  a. 

233.  Right  to  running  water  has  been  held 
mthis  state  to  exist  without  private  owner- 
ship of  soil,  from  the  policy  of  our  laws,  upon 
the  ground  of  prior  location  upon  the  landor 
Pil?,,  "Pg'"oP"ation  and  use  of  the  water. 
(Hill  V.  Kewman,  5  Cal.  446.) 
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234.  No  distinction  can  be  drawn  between 
mill  owner  and  miner  aa  to  their  rights  in 
approjpriating  water.    (Ortman  t.  Dixon,  13 

Cited  95  Gal.  614;  1  Mont.  658. 

Right  of  riparian  owner  to  appropriate 
water.    See  ante,  XIV,  1,  c. 

235.  Neither  a  grantee  of  the  United  States 
nor  the  grantee  of  a  private  person  who  was  a 
riparian  owner  when  the  code  was  adopted 
need  rely  for  the  protection  of  his  riparian 
rights  on  section  1422  of  the  Civil  Code.  Such 
persons  are  protected  by  constitutional  prin- 
ciples. (Lux  T.  Haggin,  69  Cal.  256.) 
Cited  80  Cal.  193. 

236.  Section  1422  of  the  Civil  Code,  provid- 
ing that  the  rights  of  riparian  proprietors  are 
not  affected  by  the  provisions  of  the  title  of 
the  code  governing  the  appropriation  of  water, 
is  protective,  not  only  of^  riparian  rights  ex- 
isting when  the  code  was  adopted,  but  also 
of  the  riparian  rights  of  those  who  acquired  a 
title  to  land  from  the  state  after  the  adoption 
of  the  code,  and  before  an  appropriation  of 
water  in  accordance  with  the  code  provisions. 
(Lux  V.  Haggin,  69  Cal.  255.) 

237.  The  rights  of  riparian  proprietors  are 
an  appurtenance  to  the  land,  running  with  it 
as  a  corporeal  hereditament,  and  cannot  be 
extinguished  or  defeated  by  an  appropriation 
under  the  statute.  ( Alta  Land  and  Water 
(Jo.  V.  Hancock,  85  Cal.  219.) 

Cited  91  Cal.  155;  95  Cal.  113. 

238.  Prior  appropriator  of  water  cannot  en- 
join riparian  proprietor  from  causing  the 
water  of  a  natural  stream  to  flow  over  his 
lands  for  beneficial  purposes,  where  it  ap- 
pears that  the  prior  appropriator  is  only  nom- 
inally damaged  by_  the  acts  done  and  threat- 
ened by  the  riparian  owner,  and  it  does  not 
appear  that  the  prior  appropriator  has  used 
tne  water  for  a  beneficial  purpose,  or  raised 
or  attempted  to  raise  any  crops  on  his  land. 
(Peregoy  v.  McKissick,  79  Cal.  572.) 

Cited  98  Cal.  66. 

d.  Saccessive  Appropriations ;  Rights  and  Lia- 
bilities of  Appropriators. 

239.  Possession  or  actual  appropriation  is 
test  of  priority  in  all  claims  to  the  use  of 
water,  where  such  claims  are  not  dependent 
apon  the  ownership  of  the  land  through 
which  the  water  flows.  (Kimball  v.  Gear- 
hart,  12  Cal.  27 ;  Kelly  v.  Natoma  Water  Co., 
6  Cal.  105,  cited  7  Cal.  262,  29  Gal.  200,  37  Cal. 
812,  distjnguisbed  7  Cal.  49.) 

240.  The  right  of  the  defendant  corpora- 
tion to  divert  the  waters  of  Kern  river,  based 
upon  its  appropriation  in  August,  1874,  is  sub- 
ordinate to  that  of  the  several  corporations 
which  are  joined  as  plaintiffs — except  the 
(3ooee  Lake  Canal  Company — to  divert  the 
several  amounts  by  them  respectively  appro- 
priated prior  to  August,  1874.  (Stein  Canal 
Co.  V.  Kern  L  I.  C.  Co.,  53  Cal.  563.) 

Cited  1  Wash.  591. 

241.  Rights  of  parties,  as  fixed  by  priority 
and  extent  of  their  respective  appropriations, 
though  not  founded  on  the  legal  title,  are  as 
I)erfect  and  absolute  as  if  acquired  by  pre- 


soription,  or  express  grant  from  the  riparian 
owner.    (Kidd  v.  Laird,  15  C^d.  161.) 
Cited  96  Cal.  217 ;  24  Or.  313. 

242.  The  right  of  the  first  appropriator  of 
water  is  equally  protected  from  dama^  oc- 
casioned by  subsequent  locators  above  bim.  as 
well  as  below.    (Hill  v.  King,  8  Cal.  336.) 
Cited  8  Cal.  334;  67  Cal.  289;  69CaI.  359.446; 

80Oal.  405;  5  Or.  106. 

243.  A  prior  appropriator  of  the  water  of 
a  stream  fur  mill  purposes  is  entitled  to  it  to 
the  extent  appropriated,  and  for  thcee  pur- 
poses to  the  exclusion  of  any  subsequent  ap- 
propriation of  it  for  the  same  or  any  other 
purpose.  (Ortman  v.  Dixon.  13  Cal.  3^.) 
Cited  69  Cal.  447;  80  Cal.  405;  95  GaL  614;  2 

Nev.  277 ;  3  Nev.  617 ;  21  Or.  42. 

244.  The  natural  water  in  ravine  belongs  to 
the  first  appropriator  thereof,  and  for  either  a 
diversion  or  appropriation  thereof  an  action 
will  hold.    (Hoffman  v.  Stone,  7  Cal.  46.) 

245.  If  first  appropriator  of  water  takes 
only  part  of  quantity  flowing  in  a  stream,  an- 
other may  afterward  appropriate  the  remain- 
der, and  if  the  first  appropriates  the  water 
only  during  certain  days  in  the  week,  another 
may  afterward  take  during  the  remaining 
days  of  the  week.  (Smith  v.  O'Hara,  43  Cal. 
371.) 

Cited  69  Cal.  447;  70  Cal.  290;  96  Cal.  614;  10 
Nev.  245;  24  Or.  242;  7  Utah,  460. 

246.  If  a  prior  appropriator  suffers  a  por- 
tion of  the  water,  or  the  body  oi  it,  after  run- 
ning the  mill,  to  go  on  down  its  accustomed 
course,  persons  below  ma^  appropriate  this 
residuum  so  as  to  make  it  a  vested  right. 
(Ortman  v.  Dixon,  13  Cal.  33.) 

Cited  70  Cal.  290,  291 ;  75  Cal.  614. 

247.  If  the  plaintiff  appropriated  a  portion 
of  the  waters  of  a  stream,  and  constrnctt^ 
a  ditch  and  dam  amply  sufl^cient,  under  tiie 
conditions  of  the  stream  and  the  country  as 
they  then  existed,  to  make  the  appropriation 
available,  and  thereby  acquired  the  rijiht  to 
appropriate  and  use  said  portion  of  said 
waters  in  said  manner  only,  this  would  not 
prevent  or  impair  the  right  of  other  parties 
to  acquire  a  right  to  the  surplus  waters  of 
the  stream,  or  to  its  bed  and  banks,  or  the 
adjacent  land,  to  any  extent  that  should  not 
interfere  with  rights  previously  acquired. 
(Nevada  Water  Co.  v.  Powell,  34  Cal.  109.) 

Subsequent  appropriator  of  surplus,  rights 
of.    See  post,  XIV,  2,  m. 

248.  One  who  diverts  and  nses  the  waters 
of  a  ravine  for  purposes  of  irrigation  ac- 
quires thereby  a  right  to  the  use  of  the 
water  to  the  extent  of  his  original  appropria- 
tion. A  subsequent  locator,  who  diverts  aoii 
uses  the  water  suffered  to  go  to  waste  and 
flow  back  into  the  ravine,  acquires  thereby 
no  right,  as  Sjgainst  the  prior  appropriator.  to 
the  water  originally  diverted  and  used  by 
him.    (Brown  V.  MuUin,  66Cal.89.) 

Cited  95  Cal.  613. 

249.  If  two  persons  appropriate  water  from 
the  same  stream,  one  prior  m  point  of  time 
to  the  other,  and  a  third  person  builds  a 
flume  in  the  stream  so  as  to  increase  the 
flow  of  water,  the  prior  appropriator  is  fir^ 
entitled  to  the  increased  flow  ot  water,  to  the 
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extent  of  his  appropriation.    (Davis  v.  Gale, 
S2  Cal.  26.) 

250.  A  Bubeequent  appropriator  of  water 
from  a  natural  stream  nas  no  right  to  de- 
stroy the  ditch  of  a  prior  appropriator,  or  to 
materially  diminish  the  quantity  or  deteri- 
orate the  quality  of  the  water  to  which  the 
latter  is  entitled.  (Junkana  t.  Bergin,  67 
Cal.  267.) 

251.  A  conrt  of  equity  has  power  to  ascer- 
tain and  determine,  as  between  several  ap- 
propriators  of  the  waters  of  a  natural  stream, 
the  extent  of  the  respective  riizhts  of  each  in 
the  waters  therein  flowing,  to  regulate  the  use 
thereof  in  such  a  waj  as  to  maintain  equality 
of  rights  in  the  enjoyment  of  the  common 
property,  and  to  enjom  a  subsequent  appro- 
priator 'from  interfering  with  the  rights  of  the 
prior  appropriators  as  ascertained  and  estab- 
lished by  tue  court.  (Frey  t.  Lowden,  70  Cal. 
550.) 

Prior  appropriation,  rights  on.  Bee  Mines 
and  Mining,  XI,  8,  c. 

Equity  can  determine  between  several  ap- 
propriators.   See  ante,  XIV,  2,  d. 

Appropriating  water  from  ditch.  See  ante, 
XII,  11. 

Prior  appropriator  on  public  lands,  rights 
of.    See  post,  XIV,  2,  f. 

Extent  of  right  of  diversion,  increasing  di- 
version.   See  post,  XIV,  2,  m. 

Interfering  with  rights  of  subsequent  ap- 
propriator by  raising  dam.    See  ante,  XI,  3. 

Appropriation  of  water  for  mill.  See  ante, 
X« 

e.  Validity  of    Appropriation;    CJompIiance 
with  Statute ;  Notice. 

252.  To  render  valid  a  claim  of  water  by 
appropriation,  the  claim  must  be  for  some 
useful  or  beneficial  purpose,  or  in  contempla- 
tion of  a  future  appropriation  for  such  pur- 
pose by  the  parties  claiming  it.  A  claim  for 
mere  speculation  will  not  answer.  (Weaver 
V.  Eureka  Lake  Co.,  15  Cal.  271.) 

263.  One  who  appropriates  the  waters  of  a 
running  stream  by  an  actual  diversion  thereof 
for  the  purposes  of  irrigation  acquires  the 
right  to  the  use  thereof  as  against  a  claimant 
who  subsequently  posts  his  notices  upon  the 
stream  in  accordance  with  section  1416  of  the 
(Svil  Code,  and  proceeds  thereafter,  as  re- 
quired by  statute,  to  perfect  his  rights,  al- 
tnongh  t£e  prior  appropriator  has  not  followed 
the  statute  in  making  his  appropriation. 
(Wells  V.  Mantes,  99  Cal.  583.) 

254.  The  scope  and  purpose  of  the  provisions 
of  the  Civil  Code  upon  water  rights  are  merely 
to  establish  a  procedure  for  the  claimants  of 
the  right  to  the  use  of  the  water  whereby  a 
certain  definite  time  mi^ht  be  established  as 
the  date  at  wliich  their  title  should  accrue  by 
relation;  and  a  failure  to  comply  with  the 
rules  there  laid  down  does  not  deprive  an  ap- 
propriator bv  actual  diversion  of  the  right  to 
the  use  of  the  water  as  against  a  subsequent 
claimant  who  complies  therewith.  (Wells  v. 
Mantes,  99  Cal.  583.) 

256.  The  word  "claimants"  in  section  1419 
of  the  Civil  Ckxie,  which  provides  that  a  fail- 
ure to  comply  with  the  rules  of  the  code  "  de- 
prives the  claimants  of  the  right  to  the  use  of 


the  water,  as  against  a  subsequent  claimant 
who_  complies  therewith,"  refers  to  a  party 
posting  and  recording  the  notices  required  by 
the  provisions  of  section  1415  of  the  same  code, 
and  does  not  apply  to  an  appropriator  by  ac- 
tual diversion,  (wells v.  Mantes, 99 Cal. 683.) 

256.  The  question  whether  a  person  has 
made  a  valid  appropriation  of  water  depends 
on  the  questions  whether  he  has  given  a 
proper  notice  of  his  intention  to  appropriate 
it,  and  whether  he  has  prosecuted  the  work 
in  that  behalf  with  reasonable  diligence.  (Os- 
good V.  El  Dorado  etc.  Co.,  56  Cal.  571.) 

267.  Whether  an  actual  appropriation  of 
water  by  means  of  a  dam  and  ditch,  not 
initiated  by  compliance  with  the  provisions  of 
the  Civil  Code  as  to  posting  and  recording  of 
notices,  is  valid,  query?  (Peregoy  v.  McKis- 
sick,  79  Cal.  672.) 
Cited  98  Cal.  66. 

258.  The  failure  to  post  and  record  a  notice 
of  appropriation  will  not  vitiate  a  prior  actual 
appropriation  of  waters  flowing  upon  the  pub- 
lic domain,  as  against  a  riparian  proprietor 
who  subsequently  settles  upon  and  obtains  8 
patent  to  land  below  the  point  of  diversion. 
(Burrows  v.  Burrows,  82  Cal.  564.) 

Cited  99  Cal.  584. 

259.  Under  the  act  of  Congress  of  July  16, 
1866,  a  prior  appropriator  of  a  water  right, 
who  diverts  the  water  from  its  natural  chan- 
nel by  means  of  a  completed  ditch  prior  to 
the  vesting  of  any  riv^hta  in  a  subsequent  pre- 
emptioner  of  the  land  over  which  the  water 
would  naturally  flow,  is  protected  to  the  ex- 
tent and  in  the  manner  of  such  actual  and 
completed  diversion  against  any  riparian 
rights  of  the  subsequent  pre-emptioner,  not- 
withstanding the  failure  or  neglect  of  the 
prior  appropriator  to  comply  with  the  Civil 
Code  as  to  the  posting  and  record  of  a  notice  of 
appropriation  of  the  water  right.  (De  Neco- 
chea  V.  Curtis,  80  Cal.  397.) 

Cited  81  Cal.  12d' 82  Cal.  667;  91  Cal.  190; 
96  Cal.  217 ;  99  <!!al.  584,  586;  2  Idaho,  724. 

260.  So  far  as  defenses  to  an  action  for  di- 
version of  water  are  founded  upon  the  statute 
of  limitations  and  equitable  estoppel,  it  is 
immaterial  whether  the  defendant  or  his 
grantor  made  an  appropriation  of  the  water 
in  compliance  with  the  code  requirements  as 
to  posting  notices,  etc.,  or  not.  To  sustain 
those  defenses,  the  actual  construction  of  the 
ditch  which  diverted  the  water  may  be  shown 
without  preliminary  proof  of  the  posting  or 
recortling  of  notices.  Evidence  as  to  the  con- 
venience and  necessity  of  the  ditch  to  the 
land  of  the  appropriator  is  relevant  to  the 
defense  and  estoppel,  and  to  show  that 
the  water  right  became  appurtenant  to  the 
land  and  passed  with  it  to  the  defendant. 
(Coonradt  v.  Hill,  79  Cal.  687.) 

261.  The  object  of  the  legislature  in  pre- 
scribing in  section  1415  of  the  Civil  Code  that 
a  notice  of  appropriation  of  a  water  right  is 
to  be  posted  and  record  thereof  to  be  made, 
and  in  section  1416  that  work  is  to  be  com- 
menced for  diversion  of  the  water  within 
sixty  days  after  the  posting  of  the  notice,  and 
to  be  diligently  prosecuted  thereafter,  etc..  is 
merely,  as  declared  in  section  1418,  to  enaole 
the  claimant  to  avail  himself  of  the  doctrine 
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of  relation  as  aeainst  an  intervening  appro* 
priator.  After  the  diversion  of  the  water  baa 
been  completed,  and  the  same  has  been 
applied  to  a  beneficial  use,  the  appropriator 
baa  a  perfect  right  to  the  water  appropriKt«d, 
a^inst  all  the  world  except  the  owner  of  the 
soil,  and  those  claiming  adversely  who  have 
complied  with  the  law.  Whether  a  subsequent 
appropriator  could  at  any  time  after  the  com- 
pletion of  the  diversion  by  the  prior  appropri- 
ator take  the  water  away  from  the  latter  by 
complying  strictly  with  the  code  is  not  de- 
cided.   (De  Necochea  v.  Curtis,  80  Cal.  397.) 

262.  The  notice  of  the  intention  to  appro- 
priate the  water  must  be  sufficient  to  put  a 
prudent  man  on  inqairy.  (Kimball  v.  Gear- 
hart,  12  Cal.  27.) 

Cited  66  Cal.  580. 

263.  Notices  of  appropriation  of  water  are 
to  be  liberally  construed.  (Osgood  v.  £1  Do- 
rado etc.  Co.,  66  Cal.  671.) 

Cited  11  Mont.  437. 

264.  If  an  appropriator  of  water,  after  duly 
posting  his  notice,  and  while  diligently  prose- 
cuting the  work  of  approprintin^  the  water, 
posts  a  second  notice  of  appropriation  of  the 
same  water,  he  does  not  thereby  abandon  his 
first  cluim.  (Osgood  v.  £1  Dorado  etc.  Co., 
66  Cal.  571.) 

Cited  8 )  Cal.  403. 

265.  A  notice  of  intention  to  appropriate 
the  waters  of  a  certain  stream  is  evidence  of 
possession,  but  of  itself,  alone,  is  not  sulficient. 
Taken  with  other  acts,  it  amounts  to  sufficient 
evidence.    (Thompson  v.  Lee,  8  Cal.  276.) 

266.  In  an  action  involving  the  right  to 
and  extent  of  a  water  privilege  claimed  by 
plaintiffs  under  an  alleged  appropriation  by 
a  number  of  copartners,  defendants,  to  limit 
the  extent  of  the  appropriation,  offered  in 
evidence  a  paper  purporting  to  be  a  copy 
of  the  original  locating  notice  of  the  copart- 
ners, and,  without  direct  proof  of  its  execu- 
tion, showed  that  it  was  prepared  with  a 
knowledge  of  some  of  the  partners,  and  was 
seen  as  a  posted  notice  by  a  portion  of  them 
at  the  point  of  diversion,  and  about  the  time 
the  work  was  commenced,  and  that  its  posi- 
tion was  such  that  it  must  probably  have 
been  seen  by  all.  Held,  that  upon  this  |>roof 
the  paper  was  admissible  as  part  of  the  res 
gestae.    (McKinney  v.  Smith,  21  Cal.  374.) 

Appropriation  by  ditch,  diligence  in  con- 
struction of.    See  ante,  XII,  3. 

Failure  to  complete  whole  diversion  called 
for  in  notice  in  reasonable  time.  See  poet, 
374. 

f.  Water  Flowing  Over  Public  Land,  Rights 
in. 

267.  Semble,  the  occupant  of  a  tract  of 
riparian  land,  arable  orgrazing,  on  the  public 
domain,  is  presumed  to  have  received  a  grant 
of  the  flowing  water,  to  the  extent  of  the  com- 
mon-law right  to  the  use  of  such  water  as  it 
flows  through  the  land.  (Lux  v.  Haggin,  69 
Cal.  255.) 

268.  Right  to  use  of  water  flowing  in  stream 
over  public  land  of  the  United  States  may  be 
acquired  by  appropriation.  (Bamelli  v.  Irish, 
96  Cal.  214.) 


269.  The  principle  of  prior  appropriation  of 
water  on  the  pubhc  lands  in  California,  where 
its  artificial  use  for  agricultural,  mining, 
and  other  like  purposes  is  absolutely  essen- 
tial, which  has  all  along  been  reo(^ized  and 
sanctioned  by  the  local  customs  and  decisions, 
was  expressly  recognized  by  the  act  of  Con- 
gress of  July  26, 1866.  (Osgood  v.  £1  Dorado 
etc  Co.,  56  Cal.  571.) 

Cited  58  Cal.  144;  69  Cal.  347,  348;  80  CaL 
337,  407. 

270.  Among  the  pursuits  on  public  land 
encouraged  by  the  government,  and  whidi 
have  been  referred  to  in  legislative  acts,  and 
have  been  made  the  subjects  of  revenue,  is 
the  construction  of  ditches,  canals,  and  flumes 
for  the  purpose  of  conducting  water  for  min- 
ing purposes.  (Conger  v.  Weaver,  6  Ceil.  548.) 
Cited  8  Cal.  280,  338;  10  Cal.  238;  69  Col. 

446,  447. 

271.  The  act  of  Congress  of  July  28.  1866, 
"  granting  the  right  of  way  to  ditch  and  canal 
owners  over  the  public  lands,"  conferred 
rights  to  waters  appropriated  for  agricultural 
purposes,  and  operates  .to  confirm  such  rights 
initiated  and  maintained  prior  to  the  passage 
of  the  act,  (Cave  v.  OrafU,  53  Cal.  135.) 
Cited  80  Cal.  337. 

272.  In  appropriating  unclaimed  water  oo 
the  public  lands,  only  such  acts  are  necessary 
and  such  indications  and  evidences  of  appro- 
priation required  as  the  nature  of  the  case 
and  the  face  of  the  country  will  admit  of,  and 
are,  under  the  circumstances  and  at  the  time, 

Eracticable;  survevs,  notices,  stakes,  and 
lazing  of  trees,  followed  by  work  and  actual 
labor,  without  abandonment,  will  in  every 
case,  where  the  work  is  completed,  give  title 
to  the  water  over  subsequent  mimanU. 
(Kimball  v.  (Searhart,  12  Cat.  27.) 

273.  The  court,  at  the  instance  of  the  plain- 
tiff, in  effect  instructed  the  jury  that  the  ap- 
propriator of  the  waters  of  a  stream  upon  the 
public  lands  of  the  United  States,  for  a  use- 
ful purpose,  acquired  a  right  to  the  same 
against  parties  subsequently  acquiring  title 
from  the  government,  and  all  other  persons, 
except  previous  appropriators ;  and  refused  to 
instruct  the  jury,  at  the  instance  of  the  de- 
fendant, that  such  appropriation  must  have 
been  made  in  the  manner  recognized  by  the 
local  customs,  laws,  or  decisions  of  the  courts 
of  this  state,  but  modified  the  same  by  strik- 
ing out  the  words  "  local  customs,"  and  gave 
the  instruction  as  modified.  Held,  the  objec- 
tions to  the  instructions  given  were  untenaUe, 
and  the  court  did  not  err  in  modifying  the 
instruction  asked  for  bv  defendant.  (Himes 
v.  Johnson,  61  Cal.  259.") 

Cited  80  Cal.  337,  407;  1  Wash.  591. 

274.  The  first  appropriator  of  the  water  of  s 
stream  passing  througii  the  public  lands  in 
the  state  has  the  right  to  insist  that  the  water 
shall  be  subject  to  bis  use  and  enjoyment  to 
the  extent  of  his  original  appropriation,  and 
that  its  quality  shall  not  be  impaired  so  as  to 
defeat  the  purposes  of  its  appropriation,  to 
this  extent  his  rights  go,  and  no  further.  In 
subordination  to  those  rights,  subsequent  ap- 
propriators may  make  such  use  of  the  channel 
of  the  stream  as  they  think  proper,  and  they 
may  mingle  its  waters   with  other  waters, 
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and  divert  an  eqnal  qnantity,  as  often  as 
they  choose.  (Butte  Oanal etc.  Co.  v.  Vangbn, 
11  Oal.  143.) 
Cited  83  Cal.  94 ;  2  Nev.  277 ;  10  Nev.  283. 

275.  Possession  of  public  land  gives  the 
right  to  the  use  of  water  flowing  through  it 
for  natural  wants,  but  does  not  confer  the 
right  to  divert  it,  and  prevent  its  running 
upon  the  adjoining  land  of  another  who  has 
taken  the  same  up  subsequently,  but  before 
the  attempt  to  change  the  course  of  the  water. 
(Crandall  v.  Woods,  8 Cal.  136.) 

Cited  8  Cal.  323;  10  Cal.  183;  69  Oal.  356- 
358,  380;  1  Mont.  685;  7  Nev.  289. 

276.  When  an  appropriation  of  water  flow- 
ing over  public  land  has  been  made  for  some 
useful  or  beneficial  purpose,  the  rights  ac- 
quired by  the  appropriator  will  be  recognized 
and  protected  as  against  another  person  who 
sabeequently  obtains  title  to  the  land  from 
the  government.  (Kamelli  v.  Irish,  96  Cal. 
214.) 

277.  If  a  person  acquires  a  vested  right  to 
appropriate  water  upon  the  public  lands  of 
the  United  States,  prior  to  the  issuance  of  a 
patent  granting  to  another  any  portion  of  the 
public  lands,  the  patentee's  rights  are,  by 
express  statutory  enactment,  subject  to  the 
rights  of  the  appropriator.  (Osgood  v.  El  Do- 
rado etc.  Co.,  56  Oal.  571.) 

Cited  69  Cal.  347,  348,  433,  438,  449;  80  Cal. 
337. 

278.  An  appropriator  of  the  waters  of  s 
natural  stream  flowing  through  public  lands 
of  the  United  States  has  a  right,  as  against  a 
subsequent  purchaser  from  the  United  States, 
to  go  upon  the  land  of  such  purchaser  higher 
up  the  stream  than  the  point  of  diversion  and 
remove  obstructions  from  the  bed  of  the 
stream,  so  as  to  cause  its  waters  to  flow  in 
their  natural  channel  to  the  point  of  diver- 
sion.   (Ware  v.  Walker,  70  Oal.  591.) 

Cited  80  OaL  337,  407 ;  92  Cal.  141. 

279.  The  riparian  rights  of  a  homestead 
claimant  under  the  laws  of  the  United  States, 
whose  settlement  upon  the  land  is  subsequent 
to  an  appropriation  of  the  water  flowing  across 
the  same  in  its  natural  channel  by  the  owner 
of  a  water  ditch  which  taps  the  stream  below 
the  homestead  claim,  are  subject  and  subor- 
dinate to  the  prior  appropriation  of  the  stream 
by  the  owner  of  the  ditch,  and  the  homestead 
claimant  may  be  enjoined  from  diverting  the 
water  of  the  stream  from  the  ditch.  (South 
Yuba  etc.  Ck).  v.  Bosa,  80  Oal.  333.) 

280.  It  has  never  been  held  by  the  supreme 
court  of  the  United  States,  or  by  the  supreme 
court  of  California,  that  an  appropriation  of 
water  on  the  pubdc  lands  of  the  United 
States,  made  after  the  act  of  Congress  of  July 
26, 1866,  or  the  amendatorv  act  of  1870,  gave 
to  the  appropriator  the  right  to  the  water  ap- 
propriated, as  against  a  grantee  of  riparian 
lands  under  a  grant  made  or  issued  prior  to 
ihe  act  of  1860,  except  where  the  water  so 
appropriated  was  reserved  by  the  terms  of 
such  grant.    (Lux  v.  Haggin,  69  Cal.  255.) 

281.  In  a  question  of  priority  of  right  be- 
tween an  appropriator  of  water  on  the  public 
lands  and  a  pre-emptor,  the  rights  of  the  lat- 
ter date  from  the  issuance  of  his  patent ;  and 


the  latter  makes  no  case  for  the  application  of 
the  doctrine  of  relation  by  proving  that,  prior 
to  said  date,  he  settled  on  the  land,  and  that 
the  United  States  surveyor  surveyed  the  same, 
and  that  he  flled  his  declaratory  statement, 
and  proved  up  and  paid  for  the  land.  (Os- 
good v.  El  Dorado  ete.  Co.,  56  Cal.  671.) 

282.  Though  a  patent  to  a  homestead  claim- 
ant may  relate  back  to  a  point  of  time  five 
years  before  its  date,  still  his  rights  as  a 
riparian  proprietor  are  subordinate  to  those  of 
an  appropriator  who  constructed  a  new  diteh 
before  that  time,  or  who  had  succeeded  to 
and  still  retained  a  complete  and  equitable 
title  to  an  old  ditch,  constructed  long  before 
by  first  appropriators,  and  to  the  water  right 
thereby  acquired,  which  bad  never  been 
abandoned  or  lost.  (Ramelli  v.  Irish,  96  Oal. 
214.) 

283.  Owner  cannot  acquire  a  prescriptive 
right  to  flood  with  water  land  higher  than  his 
own  belonging  to  the  United  States,  and  the 
purchaser  of  such  higher  land  from  the  United 
States  may  commence  an  action  for  the  in- 
jury at  any  time  within  the  statutory  period 
aft«h-  he  buys  from  the  United  States,  not- 
withstanding the  fact  that  it  may  have  been 
flooded  while  the  United  States  owned  it.  (C^- 
burn  V.  Connor,  46  Oal.  346.) 

284.  An  abandonment  o^  a  pre-emption 
claim  defeats  the  right  of  a  person  claiming 
under  the  pre-emptor  as  grantee  of  a  right  to 
divert  the  waters  of  a  stream  flowing  through 
the  land  pre-empted  as  against  a  subsequent 
pre-emptor.  (Oonkling  v.  Pacific  Improve- 
ment Co.,  87  Cal.  296.; 

Ownership  of  water  on  public  land  and 
grant  of.    See  ante.  III. 

Division  of  entire  stream  by  riparian  own- 
ers where  stream  flows  on  public  lands.  See 
ante,  XIV,  l,d. 

Failure  of  appropriator  on  public  domain  to 
post  notice.    See  ante,  258,  259. 

Appropriation  of  springs  on  public  lands. 
See  ante,  VIII. 

C!omplaint  in  suit  by  pre-emptor  to  enjoin 
diversion.    See  post,  481. 

Right  of  way  for  diteh  over  public  land.  See 
ante,  XII,  2. 

g.  Obtaining  Right  by  Adverse  Possession. 

A.  Right  may  be  Acquired  by;  in  Case  of 
Public  Land  or  Mexican  Grant. 

285.  Rights  of  riparian  proprietors  may  be 
extinguished  by  the  acquirement  of  a  pre- 
scriptive right  to  divert  the  stream  by  actual 
and  uninterrupted  user,  with  or  without  the 
statutory  appropriation,  if  adverse,  for  a  use- 
ful purpose,  under  claim  of  right,  and  con- 
tinued tor  the  period  prescribed  by  the  statute 
of  limitations.  (Alta  Land  and  Water  Co.  v. 
Hancock,  85  Cal.  219.) 

Cited  91  Cal.  155;  95  Oal.  113. 

•  286.  If  one  who  has  prior  right  to  use  ot 
water  permits  another  to  acquire  and  hold  for 
five  years  continuous  adverse  possession  of 
the  same,  or  any  part  thereof,  he  loses  his 
right  to  the  same  or  that  part  thereof  which 
the  adverse  possessor  enjoyed.  (Davis  v. 
Gale.  32  Cal.  26.) 

Cited  70  Cal.  347;  96  Cal.  217;  1  Col.  App. 
498. 
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287.  Right  to  nse  of  waterconrse  in  pnblic 
mineral  lands,  and  the  right  to  divert  and 
nse  the  water  taken  therefrom,  may  be  held, 
granted,  abandoned,  or  lost,  by  the  same 
means  aa  a  right  of  the  same  character  is- 
sning  out  of  lands  to  which  a  private  title 
exists.  The  right  of  the  first  appropriator 
may  be  lost  bv  the  adverse  possession  of  an- 
other; and  when  such  person  has  had  the 
continued,  uninterrupted,  and  adverse  enjoy- 
ment of  the  water,  or  of  some  certain  por- 
tion of  it,  during  the  period  limited  by  the 
statute  of  limitations  tor  entry  upon  lands, 
the  law  will  presume  a  grant  of  the  right 
so  held  and  enjoyed  by  him.  (Union  Water 
Co.  V.  Crary,  25  Oal.  504.) 

Cited  27  Cal.  366;  32  Cal.  35;  69  Cal.  358;  85 
Cal.  226;  70  Cal.  347 ;  1  Mont.  544. 

288.  No  rieht  by  prescription  can  be  ac- 
quired to  the  nse  of  water  as  against  the 
government  of  the  United  States.  (Willcins 
T.  McCue,  46  Oal.  656.) 

289.  There  can  be  no  adverse  possession  of 
land,  or  adverse  user  of  water  to  the  natural 
flow  of  which  such  land  is  entitled,  so  long  as 
the  title  to  the  land  remains  in  the  United 
States ;  but  a  prescriptive  right  to  the  use  of 
water  may  be  acquired  after  the  legal  title 
of  such  land  has  vested  in  a  grantee  of  the 
government.    cJ&tunn  v.  Smith,  95  Cal.  154.) 

290.  If  the  doctrine  as  to  adverse  claims  upon 
the  public  lands,  as  determined  by  the  deci- 
sions of  the  state  courts  with  respect  to  con- 
troversies upon  the  public  land  of  the  United 
States,  be  extended  to  the  lands  granted  to 
the  state,  it  cannot  affect  the  title  or  estate 
of  grantees  of  the  state,  the  water  not  being 
reserved  in  the  grant  or  in  the  legislation 
authorizing  the  grant.  The  doctrine  is  ap- 
plicable alone  to  aictions  in  which  both  parties 
claim  only  by  possession,  (Lux  v.  Uaggin, 
69  Cal.  255.) 

291.  If  a  grant  of  land  by  Mexico  or  Spain 
was  imperfect,  no  prescriptive  right  to  the 
use  of  water  flowing  from  it  can  be  acquired 
without  an  adverse  user  for  five  years  from 
the  time  of  a  final  survev,  or  the  issuing  of  a 
patent  to  the  grantee.  ( Wilkins  v.  McCue,  46 
Cal.  656.) 

Prescriptive  rights  to  flood  land  belonging 
to  the  United  States.    See  ante,  283. 

Right  of  appropriation  from  waste  gate  by 
adverse  user.    See  ante,  XII,  9. 

Prescriptive  right  to  maintain  dam.  See 
ante,  XI,  1. 

Adverse  possession  by  lessee  of  water  right. 
See  Adverse  Possession,  186. 

B.  Elements  of;  What  Onstitutea ;  Duration 
of. 

292.  In  an  action  for  the  wrongful  diversion 
of  water,  if  the  jury  are  satisfied  from  the 
evidence  that  the  defendants  have  been  in 
the  continued,  adverse,  uninterrupted  posses- 
sion, use,  and  enjoyment  of  the  water  in 
dispute  for  five  years  preceding  the  com- 
mencement of  the  action,  they  are  justified  in 
presuming  a  grant  to  the  defendants.  (Union 
Water  Co.  v.  Crary,  25  Cal.  504.) 

293.  The  use  of  water  in  any  particular  way 
for  a  period  corresponding  to  the  time  limited 
by  statute  within  which  an  action  must  be 


commenced  to  determine  the  right  to  it,  raises 
a  presumption  of  title  to  the  same  in  the 
person  enjoying  the  same  as  against  a  right 
m  any  other  person  which  might  have  been 
but  was  not  asserted.  (American  Co.  T.  Brad- 
ford, 27  Cal.  360.) 
Cited  69  Cal.  358;  71  Cal.  250;  85  Cal.  228. 

294.  A  prescriptive  right  to  the  diversion 
and  use  of  a  stream  of  water  becomes  fixed 
only  after  five  years'  adverse  enjoyment. 
(Alta  Land  and  Water  Co.  v.  Hancock,  85 
Cal.  219.) 
Cited  96  Cal.  113. 

296.  Rights  to  the  use  of  water  become  fixed 
after  five  years'  adverse  enjoyment  of   the 
same.    (Crandall  v.  Woods,  8  (;al.  136.) 
Cited  10  Cal.  183;  71  Cal.  250;  72  Cal.  601;  85 

Cal.  226;  7  Nev.  267. 

296.  The  adverse  enjoyment  necessary  to  a 
prescriptive  right  to  the  diversion  and  use  of  a 
stream  of  water  must  have  been  asserted  un- 
der claim  of  a  title  with  the  knowledge  and 
acquiescence  of  the  person  having  the  prior 
right,  and  must  have  been  such  an  invasion 
of  the  rights  of  the  party  against  whom  it  is 
claimed  that  he  would  have  a  ground  of  action 
against  the  intruder,  must  be  accompanied 
by  all  the  elements  required  to  make  out  an 
adverse  possession,  and  must  be  continuoos 
and  uninterrupted  for  the  period  of  five  je&n. 
(Alta  Land  and  Water  Co.  v.  Hancock,  85  Cal. 
219.) 

Cited  90  Cal.  229;  96  OaL  113. 

297.  There  can  be  no  adverse  possession  of 
a  water  right,  and  title  by  prescription  cannot 
be  acquired,  unless  the  acts  constituting  the 
adverse  use  are  of  such  a  nature  as  to  give  a 
cause  of  action  in  iavcr  of  the  person  i^inst 
whom  those  acts  are  performed,  and  to  raise 
the  presumption  of  a  grant  of  an  easement  as 
the  only  hypothesis  on  which  to  acooont  for 
his  failure  to  complain  thereof.  A  finding  of 
adverse  possession,  if  material,  is  not  suffi- 
cient, unless  it  shows  definitely  a  diversion  of 
water  of  which  the  adverse  party  has  a  right 
to  complain.  (Lakeside  Ditch  6o.  T.  Crane, 
80  Cal.  181.) 

Cited  86  Cal.  18. 

298.  In  order  that  the  presumption  of  title 
from  adverse  possession  may  be  oonclosive, 
the  right  to  the  use  of  the  water  must  have 
been  asserted  under  a  claim  of  title  with  tlie 
knowledge  and  acquiescence  of  the  person 
having  a  prior  right,  and  must  have  been  un- 
interrupted. (American  Co.  v.  Bradford,  27 
Cal.  360.) 

Cited  69  Cal.  368;  71  Cal.  250;  36  Cal.  236. 

299.  The  adverse  user  of  land  belonging  to 
a  riparian  proprietor  does  not  make  the  use 
of  water  of  the  stream  upon  such  land  adverse 
to  the  riparian  owner,  such  user  being  to  his 
advantage,  and  giving  him  no  independent 
right  of  action  for  diversion  of  the  stream,  so 
long  as  it  was  not  diverted  away  from  hit 
land,  nor  used  under  notice  of  a  claim  of  ritcbt 
to  divert  or  nse  it  elsewhere.  (Alta  Land  aad 
Water  Co.  v.  Hancock,  85  Cal.  219.) 

300.  The  adverse  user  of  water  mnst  be  un- 
interrupted as  well  as  continuous  for  five 
years,  and  the  former  does  not  follow  from 
the  latter ;  for  the  bringing  of  an  action  of 
ejectment  for  the  riparian  land  upon  which 
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the  water  is  used,  before  the  expiration  of  the 
five  years,  is  an  interruption  of  the  possesBion 
of  the  water  as  an  appurtenant  to  the  land, 
although  there  may  De  a  continuous  enjoy- 
mentof  the  water  pending  the  action,  and  the 
recovery  of  the  land  will  carry  with  it  the  re- 
covery of  the  water  as  an  appurtenance  there- 
to. (Alta  Land  and  Water  Go.  v.  Hancock, 
85  Cal.  219.) 

301.  Though  the  use  of  water  by  a  trespasser 
apon  the  land  of  another  does  not  make  such 
crater  appurtenant  to  the  land  upon  which  it 
is  wrongmlly  used,  yet  the  use  of  water  upon 
land  to  which  it  is  already  appurtenant,  by 
one  who  is  a  trespasser  thereon,  will  not  dis- 
sever the  water  from  the  land,  or  confer  any 
right  to  divert  it,  or  to  convey  any  title 
thereto,  upon  being  lawfully  ejected  from  the 
land.  (Alta  Land  and  Water  Co.  v.  Hancock, 
85  Cal.  219.) 

802.  Incursions  by  an  appropriator  of  a 
water  right  upon  the  land  of  a  riparian  pro- 
prietor, for  the  purpose  of  obstructing  the  flow 
of  water  in  a  certain  channel  and  increasing 
the  flow  in  another  channel  of  the  same  river, 
not  assented  to  by  the  riparian  proprietor, 
vrto  destroyed  the  work  oi^  the  appropriator 
as  often  as  he  discovered  it,  do  not  secure 
to  the  appropriator  any  prescriptive  right  in 
the  water  secured  thereby,  however  long  the 
incursions  may  have  continued,  or  however 
frequently  they  may  have  been  repeated. 
(Last  Chance  Water  Ditch  (>>.  y.  Heilbron,  86 
Cal.  1.) 

303.  Where  it  does  not  appear  that  any 
taxes  were  levied  or  assessed  against  the  ditch 
and  water  right,  no  finding  upon  the  question 
of  taxes  is  necessary  in  order  to  sustain  the 
prescriptive  right.  (Spargur  v.  Heard,  90 
Cal.  221.) 

304.  When  the  water  of  a  natural  stream 
has  been  diverted  by  means  of  a  dam  and 
ditch,  and  has  been  used  adversely  to  a  lower 
riparian  proprietor  for  more  than  five  years 
as  an  appurtenance  to  the  land  of  the  ap- 
appropriator,  and  no  separate  taxes  have 
ever  been  levied  or  assessed  upon  the  ditch 
and  water  ri^bt,  the  defense  of  the  stat- 
ute of  limitations  is  made  out.  It  must  be 
presumed  that  the  appropriator  paid  whatever 
taxes  were  due  from  him  upon  the  ditch  and 
water  right  by  reason  of  the  enhanced  value 
of  the  land  to  which  it  was  appurtenant,  and 
that  the  situation  of  the  ditch  and  water 
right  and  the  disadvantages  and  benefits  re- 
sulting to  the  riparian  owner  were  considered 
by  the  assessor  in  assessing  his  land.  (Ooon- 
radt  V.  Hill,  79  Cal.  687.) 

Cited  90  Cal.  230. 

305.  The  use  of  water  by  permission  of  the 
owner  is  not  adverse.  (Ball  v.  Kehl,  95  C^l. 
606.) 

8CI6.  If  one  who  has  taken  adverse  posses- 
sion of  water,  as  against  a  prior  appropriator, 
suffers  a  portion  of  the  same  to  now  down  to 
accomodate  miners  working  in  the  stream, 
this  does  not  prejudice  his  adverse  possession 
so  as  to  prevent  the  statute  of  hmitations 
from  running.  (Davis  v.  Gale,  32  Cal.  26.) 
Cited  96  Col.  217 ;  1  Col.  App.  498. 

307.  Mere  use  of  water  during  seasons  of 
abundance,  when  it  naturally  flowed  doM'n  a 


certain  channel  of  a  slough  to  the  head  of 
plaintifi's  ditch,  without  objection  on  the  part 
of  the  riparian  owner  of  the  slough,  gives  no 
prescriptive  right  to  the  plaintiff  as  an  ap- 
propriator to  change  the  course  of  the  flow  in 
seasons  of  scarcity  for  the  purpose  of  continu- 
ing iu  supply.  (Last  Chance  Water  Ditch 
Co.  V.  Heilbron,  86  Cal.  1.) 

308.  No  estoppel  can  arise  from  the  neglect 
of  a  riparian  proprietor  to  object  to  the  use  of 
the  water  of  a  stream  by  another  proprietor 
during  such  time  as  there  is  an  abundant  sup- 

Sly  of  water  for  the  use  of  all.    (Anaheim  W. 
o.  v.  Semi-Tropic  W.  Cto.,  64  Cal.  185.) 

309.  The  mere  use  of  the  water  of  a  stream, 
during  a  season  of  abundance,  and  without 
objection  by  a  proprietor,  is  not  an  adverse 
use  upon  which  a  prescription  can  be  founded. 
(Anaheim  W.  Co.  v.  Semi-Tropic  W.  Co.,  64 
Cal.  185,  cited  86  Cal.  20.) 

810.  Statutory  appropriation  is  not  neces- 
sary to  prescription,  but  it  gives  to  one  seek- 
ing to  acquire  a  prescriptive  right  to  divert 
water  the  advantage  of  notice  to  prior  claim- 
ants that  bis  user  is  adverse,  so  as  to  set  the 
statute  of  limitations  in  motion.  (Alta  Land 
and  Water  Co.  v.  Hancock,  85  Cal.  219.) 

Eights  by  adverse  possession,  effect  of  fail- 
ure to  post  notice  on.    See  ante,  XIY,  2,  e. 

311.  An  adverse  possession  and  user  of 
water  for  five  years  continuously  and  uninter- 
ruptedly, with  the  knowledge  of  and  to  the 
injury  of  the  true  owner,  will  bar  the  right  of 
the  latter  thereto;  but  a  mere  claim  of  right 
to  the  use  and  enjoyment  of  the  water,  how- 
ever long  continued,  will  not  have  that  eSect. 
(Ox  V.  Olough,  70  Cal.  345.) 

812.  Where  a  lease  by  a  party  was  of  "one- 
half  of  the  water  flowing  m-his  ditch  every 
alternate  day  from  12  o'clock  noon  to  12 
o'clock  noon  of  the  next  day,"  and  the  parties 
thereafter  each  used  the  whole  stream  on 
alternate  days,  held,  that  the  circumstances, 
and  the  practical  construction  of  the  parties, 
showed  that  the  intention  was  that  one-half 
of  the  water  was  leased,  and  that  such  half 
was  to  be  arrived  at  by  the  use  of  the  whole 
stream  for  half  the  time;  that  such  use  of 
the  whole  stream  was  under  the  lease,  and 
not  adversely  to  the  lessor,  and  that  the  lessee 
could  not  base  a  claim  to  half  the  stream  upon 
such  use.    (Oneto  v.  Bestano,  78  Cal.  374.) 

313.  Where  the  grantee  of  land  repudiated 
a  lease  of  a  water  right  under  which  his  pre- 
decessor had  used  the  water,  and  claimed  the 
water  absolutely,  and  thereupon  a  verbal  sale 
of  the  water  right  to  him  by  the  lessor  of  his 
predecessor  for  a  price  which  was  paid,  held, 
that,  while  there  was  no  valid  conveyance 
of  the  water  right,  yet  that  what  occurred 
amounted  to  a  repudiation  of  the  les8or'% 
right,  acknowledged  by  the  latter,  and  that 
the  use  thereafter  must  be  held  to  have  been 
adverse.    (Oneto  t.  Bestano,  78  Cal.  374.) 

Elements  of  adverse  possession.  See  ante, 
286. 

Diversion  of  water  on  railroad  grant,  stat- 
ute begins  to  run,  when.  See  Bailroads,  40. 

C.  Pleading  of. 

314.  A  defendant,  in  an  action  for  the  diver- 
sion of  water,  caimot  have  the  benefit  of  an 
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advert  user  or  prescription  as  a  defense,  an- 
less  it  is  set  up  in  the  answer.  (Mathtws  v. 
Ferrea,  45  Cal.  61.) 

316.  The  party  claiming  a  right  to  the  use 
of  water  by  five  years'  adverse  possession 
must  set  up  the  same  as  a  defense  in  his  an- 
swer ;  and  if  he  does  not,  he  loses  the  right 
to  introduce  evidence  in  support  of  it,  and  to 
have  the  court  instruct  the  jury  in  relation 
to  it.  (American  Co.  t.  Bradford,  27  Oal.  360.) 
Cited  6»  Cal.  267. 

316.  An  averment,  in  the  answer  to  the 
cross-complaint,  of  the  use  of  the  water  of 
the  stream  by  the  plaintiff  for  the  requisite 
period,  by  a  diversion  which  was  "  open, 
notorious,  and  continuous,  and  adverse  to 
defendant,"  is  a  sufficient  averment  of  a  pre- 
scriptive right  to  the  use  of  the  water  divert- 
ed, although  the  word  "uninterrupted"  is 
not  used  in  the  averment.  (Chauvet  v.  Hill, 
93  Cal.  407.) 

317.  The  mere  denial  by  the  owner  of  the 
right  of  the  adverse  user  to  the  possession 
of  the  water  is  not  a  sufficient  interruption 
thereof  to  prevent  the  statute  of  limitations 
from  operating  as  a  bar.  (Cox  v.  Clough,  70 
Cal.  845.) 

818.  An  allegation  that,  for  ten  years  prior 
to  the  commencement  of  the  action,  the  plain- 
tiff "had  the  undisputed  usufructuary  right 
to  the  use  of  the  waters  "  of  a  certain  stream, 
does  not  allege  a  right  to  the  use  of  the  waters 
acquired  by  prescription.  (Heintzen  v.  Bin- 
ninger,  79  Cal.  6.) 

Denial  of  adverse  right,  what  sufficient. 
See  post,  482. 

D.  Evidence. 

319.  The  burden  of  proving  an  adverse  un- 
interrupted use  of  water  for  five  years,  with 
the  knowledge  and  acquiescence  of* the  person 
having  a  prior  right,  is  cast  on  the  party 
claiming  it;  and  if  be  leaves  it  doubtful 
whether  the  use  was  adverse,  known  to  the 
owner,  and  uninterrupted,  it  is  not  conclusive 
in  his  favor.  (American  Co.  t.  Bradford,  27 
Oal.  360.) 

Cited  94  Cal.  663. 

320.  In  action  to  restrain  the  defendants 
from  diverting  the  waters  of  a  natural  water- 
course, where  the  prescriptive  right  relied  on 
by  the  defendants  was  acquired  by  them 
through  a  user  adverse  to  their  grantor  of  the 
land  on  which  the  water  was  used,  the  declar- 
ations of  the  latter  with  reference  to  the 
water,  and  to  the  nature  of  the  use  of  it  by 
the  defendants,  are  not  admissible.  (Alham- 
bra  Addition  Water  Co.  v.  Richardson,  72  Cal. 
698.) 

321.  Where  it  is  sought  to  be  proved  by  a 
director  of  the  corporation  claiming  the  water 
as  appropriators,  on  his  direct  examination, 
that  the  company  had  used  the  water  without 
interruption,  a  question  asked  upon  his  cross- 
examination,  as  to  whether  or  not,  aa  a 
director  of  the  company,  he  understood  and 
learned  by  the  company's  agents  that  the 
diversion  of  water  had  been  interrupted,  is 
pertinent  and  within  the  line  of  cross-ex- 
amination, and  should  be  allowed.  (Last 
Chance  Water  Ditch  Co.  v.  Heilbron,  86 
Cal.  1.) 


322.  In  an  action  to  restrain  the  diversion 
of  water,  the  plaintiff  having  shown  a  prior 
appropriation  of  the  water  right  bv  himself, 
which  the  defendant  attempts  to  defeat  bv  the 
plea  of  the  statute  of  limitations,  should  be 
permitted  to  show  in  rebuttal  that  the  de- 
fendant, before  any  bar  of  the  statute  oonid 
have  attached,  had  acknowledged  his  claim 
and  sought  to  become  his  lessee  of  the  water 
right.    (Ledu  v.  Jim  Yet  Wa,  67  CaL  346.) 

323.  In  an  action  for  the  wrongful  diversion 
of  water,  where  the  answer  sets  up  more  than 
five  vears'  continuous  adverse  possession  in 
the  defendant,  if  the  plaintiff  before  resting 
introduces  evidence  tending  to  show  his  pos- 
session during  the  five  years,  and  the  defend- 
ant then  introduces  evidence  to  sustain  the 
answer,  the  plaintiff,  in  rebuttal,  may  intro- 
duce evidence  to  show  that  defendant's 
possession  had  not  been  continuous,  or  unin- 
terrupted, or  adverse,  but  he  cannot  claim  as 
a  right  to  introduce  evidence  to  prove  the 
same  facts  that  were  proved  in  his  opening. 
(Union  Water  Co.  v.  Crary,  25  Oal.  507.) 
Cited  67  Cal.  289;  94  Oal.  130. 

Prescriptive  right,  evidence  of  notice  claim- 
ing water.    See  Appeals,  2083. 

E.  Instructions. 

324.  It  was  not  error  to  instruct  jury  that 
"  in  the  state  of  California  the  rignt  to  the 
use  of  water  becomes  fixed  after  five  years' 
adverse  enjoyment  of  the  same."  There  was 
some  evidence  upon  which  the  charge  might 
be  predicated;  and,  further,  the  plaintiffs 
were  entitled  to  recover  if  there  was  a  diver- 
sion, which  was  clearly  proved  and,  in  fact 
not  denied  in  the  answer.  (Ellis  v.  Tone,  56 
Cal.  298.) 

325.  Where  the  defendant  has  pleaded  ad- 
verse possession  in  himself,  it  is  error  to  in- 
struct the  jury  "  that  if  they  believe  that  the 
plaintiff  was  the  first  to  appropriate  and  use 
the  waters  in  dispute,  and  tnat  his  appropria- 
tion and  use  thereof  was  prior  to  that  of  de- 
fendant and  those  under  whom  he  claims 
adversely  to  the  plaintiff,  and  that  his  posses- 
sion was  continuous,  exclusive,  and  notorious, 
and  that  he  has  not  parted  with  his  right 
thereto  or  forfeited  the  same,  thev  will  find 
for  the  plaintiff,"  for  the  reason  that  the  in- 
struction would  authorize  the  jury  to  find  for 
the  plaintiff  without  considering  the  defense 
of  adverse  possession.  (Ledu  v.  Jim  Yet  Wa, 
67  Cal.  346.) 

F.  Findings. 

826.  Finding  which  does  not  show  that  use 
of  water  was  adverse  does  not  show  a  right  to 
the  water.    (Oneto  v.  Restano,  78  Cal.  874.) 

327.  A  finding  that  the  party  need  the 
water  "  as  his  own  property  is  not  equiva- 
lent to  a  finding  that  the  use  was  adverse. 
(Oneto  V.  Kestono,  78  Oal.  374.) 

328.  Findings  that  the  grantor  of  the  plain- 
tiff a])propriated  and  used  a  8x>ecified  amount 
of  the  waters  of  a  stream  by  means  of  a  ditch 
for  the  purpose  of  irrigating  his  lands,  and 
conveyed  the  lands,  with  the  ditch  and  water 
right,  to  the  plaintiff,  and  that  for  six  yean 
next  succeeding  said  appropriation  said  water 
was  used  by  the  plaintiB  and  her  grantor,  and 
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Bach  use  wu,  with  the  foil  knowledge  of  de- 
fendants'  erantora,  continoouB,  tminterrupt- 
ed,  peaceable,  open,  and  notorious,  under  a 
claim  of  right  adverse  and  in  hostility  to  aU, 
and  particularly  to  the  defendants  and  their 
grantors,  sufficiently  show  a  prescriptive  right 
to  divert  the  water  as  a^inst  the  defendants 
and  their  grantors,  and  it  is  immaterial  how 
long  they  may  have  been  riparian  owners  of 
the  fee.    (Spargur  v.  Heard,  90  Cal.  221.) 

329.  Though  findings  upon  the  subject  of 
a  prescriptive  right  to  divert  water  may  not 
be  carefully  and  clearly  expressed,  yet  if, 
reading  and  construing  them  all  together, 
their  evident  meaning  is  that  appellant  main- 
tained a  dam  and  ditch  upon  tne  stream  in 
controversy  for  more  than  five  years  continu- 
oualy  prior  to  the  commencement  of  the  ac- 
tion, bat  did  not  maintain  the  same  under 
any  claim  of  right  adverse  to  the  respondent's 
right,  it  follows  that  such  continuous  main- 
tenance of  the  dam  and  ditch  is  no  bar  to  an 
action  to  enjoin  the  diversion  of  the  water- 
ooorse,  and  a  judgment  enjoining  such  diver- 
sion will  not  be  reversed  for  inconsistency  of 
findings.  (Paige  T.  Rocky  Ford  Canal  etc.  Co. , 
83  Cal.  84.) 

330.  The  action  was  brought  to  restrain  the 
defendants  from  diverting  the  waters  of  a 
natural  stream.  The  defense  was  a  prescrip- 
tive right  of  diversion  acquired  under  the  stat- 
ute of  limitations.  On  the  issue  so  raised 
various  questions  were  submitted  to  the  jury, 
who  returned  a  special  verdict  thereon,  in  ad- 
dition to  which  tne  court  filed  snpplementary 
findings.  On  a  review  of  the  findings,  helcl, 
that  we  same  were  not  contradictory,  and 
were  supported  by  the  evidence,  and  sufficient 
to  show  that  the  defendants  had  acquired  a 
prescriptive  right  by  adverse  user  to  a  definite 
portion  of  the  waters  of  the  stream.  (Alham- 
Dra  Addition  Water  Co.  t.  Richardson,  72 
Cal.  608.) 

Cited  78  Cal.  876;  93  Cal.  348. 

331.  A  finding  that  the  appropriation  and 
diversion  of  a  stream  by  plamtin  was  made 
continuously,  uninterruptedly,  and  adversely 
to  the  defendants  and  their  ^ntors  is  unsus- 
tained  by  the  evidence,  when  the  evidence 
shows,  without  confiict,  that  there  were  long 
periods  of  time,  during  several  years,  when, 
at  the  low  stage  of  water,  there  was  no  water 
in  plaintiff's  ditch,  and  that  for  only  two 
years  plaintiff  succeeded  in  getting  water  for 
a  longer  period  by  entering^  upon  the  lauds  of 
defendants,  and  diverting  it  therefrom  with- 
out the  knowledge  or  acquiescence  of  defend- 
ants or  their  grantors,  and  that  when  such 
diversion  was  ascertained  to  be  to  the  preju- 
dice of  defendants,  it  was  interfered  with  to 
such  an  extent  as  to  restore  the  flow  of  water 
toitsprevious  condition.  (Last  Chance  Water 
Ditch  (3o.  V.  Heilbron,  86  Cal.  1.) 

332.  In  an  action  for  the  diversion  of  water, 
the  defendant  pleaded  five  years'  adverse  di- 
version and  appropriation  of  the  waters  of  the 
stream,  and  gave  evidence  tending  to  support 
the  plea.  Held,  that  the  failure  of  the  court 
to  find  on  the  issue  thus  presented  was  error. 
(Heinlen  v.  Fresno  Canal  etc.  (>).,  68  Cal.  35.) 

Finding  as  to  payment  of  taxes  is  unneces- 
sary, when.    See  ante,  XIV,  2,  g,  B. 


h.  Acquiring  Right  Through  Acquiescence  or 
Estoppel  of  Owner. 

333.  In  an  action  to  recover  damages  for  the 
alleged  diversion  of  water  by  means  of  a  dam 
constructed  by  the  defendants,  it  may  be 
shown  as  a  defense,  under  the  denial  of  in- 
jury to  the  plaintifi,  that  the  plaintiff  partici- 
pated with  the  defendants  in  the  maintenance 
of  the  dam  and  diversion  of  the  water,  as  a 
tenant  in  common  with  the  defendants ;  and 
it  is  not  necessary  specially  to  plead  such  fact 
as  an  estoppel.  ((;hurchill  v.  Baumann,  95 
Cal.  541.) 

334.  A  riparian  proprietor  is  not  estopped 
from  objecting  to  the  unlawful  diversion  of 
the  waters  of  a  stream  flowing  through  his 
land  by  reason  of  the  mere  met  that  the 
ditches  used  in  diverting  the  water  were  con- 
structed at  great  expense,  with  his  knowledge, 
and  without  objection  by  him.  (Lux  v.  Hag- 
gin,  69  Cal.  266.) 

335.  The  plaintifis  are  not  estopped  from 
maintaining  an  action  to  restrain  a  threatened 
unlawful  diversion  by  reason  of  their  assent 
to  and  approval  of  certain  acts  of  a  third  per- 
son— the  Kern  Valley  Water  Company.  (Lux 
T.  Haggin,  69  Cal.  255.) 

336.  When  a  stream  is  diverted  into  a  new 
channel,  either  by  natural  or  artificial  causes, 
so  as  to  afiect  other  riparian  owners  favora- 
bly, and  the  owner  of  the  land  over  which  it 
formerly  flowed  acquiesces  in  such  change 
until  new  rights  have  accrued,  or  may  be  pre- 
sumed to  have  accrued,  such  acquiescence  is 
binding,  like  a  public  dedication,  and  the 
water  cannot  be  lawfully  returned  to  its  for- 
mer channel.  But  this  rule  does  not  apply 
to  a  case  where  the  right  of  way  through  the 
natural  channel  of  a  creek  is  purchased  as  a 
means  of  conveying  water  to  be  turned  in  and 
taken  out  of  such  cnannel  by  artificial  means, 
or  confer  the  right  in  such  case  to  divert  the 
natural  flow  of  the  stream,  on  account  of  ac- 
quiescence in  such  artificial  use  of  the  chan- 
nel. The  parties  turning  such  water  into  the 
stream  cannot  divert  more  than  they  turn  in, 
and  the  right  of  the  riparian  owner  to  the 
natural  flow  remains  the  same  as  before. 
(Paige  v.  Rocky  Ford  Canal  etc.  Co.,  83  Cal. 
84.) 

Evidence  of  convenience  and  necessity  of 
ditch  on  defense  of  estoppel.    See  ante,  2£i0. 

L  Relation  of  Title  Required  by. 

387.  Where  ditch  is  made  for  purpose  of 
using  water,  the  right  thereto  dates  from  the 
commencement  of  the  work.  (Maeris  T. 
Bicknell,  7  Cal.  261.) 

338.  The  title  to  the  water  conveyed  through 
a  ditch  will,  on  completion  of  the  work,  date 
back  from  the  beginning  of  the  work  as 
against  subsequent  appropriators.  (Kimball 
v.  Gearhart,  12  Cal.  27.) 

Cited  2  N.  Mex.  493. 

339.  Doctrine  of  relation  in  appropriation 
of  water  only  applies  when  the  first  acts, 
from  which  the  party  appropriating  seeks  to 
date  his  right,  indicate  the  intention  of  ap- 

gropriating  such  water.    (Kimball  v.  dear- 
art,  12  Cal.  27.) 

340.  If  person  gives  sufficient  notice  of  his 
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intention  to  appropriate  water,  and  proee- 
cutes  work  with  reasonable  diligence,  on  the 
completion  of  the  work  his  rights  relate  back 
at  least  to  the  commencement  of  the  work. 
(Osgood  V.  El  Dorado  etc  Co.,  68  CaU  571.) 
Cited  1  Wash.  679. 

j.  Ownership  of  Water. 

841.  Ownership  of  water  as  a  sabstantive 
and  valuable  property,  distinct^  sometimes, 
from  the  land  through  which  it  flows,  has 
been  recognized  by  our  courts,  and  this  own- 
ership draws  with  it  all  the  legal  remedies  for 
its  invasion.  (McDonald  v.  Bear  River  etc. 
Co.,  IS  Cal.  220,  232.) 

342.  The  right  to  water  must  be  treated  in 
this  state  as  a  right  running  with  the  land, 
and  as  a  corporeal  privilege  bestowed  upon 
the  occupier  or  appropriator  of  the  soil,  and, 
as  such,  has  none  of  the  characteristics  of 
mere  personalty.  (Hill  v.  Newman,  6  Oal. 
445.) 

Cited  69  Cal.  392. 

343.  Running  water,  so  long  as  it  continues 
to  flow  in  its  natural  course,  cannot  be  made 
the  subject  of  private  ownership.  A  right 
may  be  acquired  to  its  use,  which  will  be  re- 
garded and  protected  as  property,  but  this 
right  carries  with  it  no  specific  property  in 
the  water  itself.  (Kidd  v.  Laird,  15  Cal.  161.) 
Cited  19  Cal.  616;  29  Cal.  206;  37  Cal.  311 ;  67 

Oal.  270;  16  Col.  70;  6  Mont.  38. 

344.  The  foundation  of  a  rip;ht  to  water  is 
the  first  possession,  and  this  right  is  usufruc- 
tuary, and  consists  not  so  much  in  the  fluid 
itself  as  in  its  use.  The  owner  of  land  over 
which  it  flows  has  the  ri^ht  to  its  use  during 
its  passage.  This  right  is  not  in  the  corpus 
of  the  water,  and  only  continues  with  its  pos- 
session. (Eddy  V.  Simpson,  3  Cal.  249.) 
Cited  6  Cal.  108;  11  Cal.  151 ;  29  Cal.  206;  37 

Cal.  810. 

345.  The  rule  that  an  appropriator  of  water 
does  not  become  the  owner  of  the  very  body  of 
the  water  as  his  personal  property  until  he  nas 
acquired  the  control  of  it  in  conduits  or  res- 
ervoirs of  his  own,  does  not  apply  where  the 
plaintiff  is  not  seeking  to  recover  the  value  of 
water  which  had  become  his  personal  prop- 
erty, but  is  seeking  the  determination  of  the 
adverse  claim  of  the  defendant  of  the  right  to 
divert  and  use  a  portion  of  it ;  and  a  finding 
in  such  action  that  the  plaintiff  is  the  owner 
and  has  the  right  to  the  use  of  all  the  water 
flowing  in  the  stream  at  the  defendant's  dam 
in  excess  of  a  certain  quantity  is  not  in  con- 
flict with  such  rule.  (Riverside  Water  Co.  v. 
Gage,  89  Cal.  410.) 

346.  The  interest  in  water  acquired  by  one 
who  locates  on  the  bank  of  a  stream,  and  apt- 
propriates  the  waters  of  the  same  for  ma- 
chinery, is  not  property  in  the  water  as  such, 
but  the  right  to  the  momentum  of  its  fall  at 
the  point  of  location  and  to  the  flow  of  the 
water  in  its  natural  course  above.  (McDon- 
ald v.  Askew,  29  Cal.  200.) 

Cited  37  CaU  311;  6  Mont.  38. 

347.  When  water  of  stream  leaves  pos- 
session of  party,  all  his  ri^ht  to  and  interest 
in  it  is  gone.    (Eddy  v.  Simpson,  3  Cal.  249.) 

348.  Owner  of  a  ditch  has  the  exclusive 
and  absolute  power  of  control,   and  right  of 


enjoyment,  of  tho  water  diverted  hj  and 
flowmg  in  his  ditch,  but  whether  such  water 
be  his  private  property  it  is  not  necessary  to 
decide.    (Kidd  v.  Laird,  15  CaL  161.) 

349.  An  appropriator  of  water  by  means  ol 
a  ditch  leading  from  a  natural  stream  may  be 
entitled  to  the  undiminished  flow  of  the 
stream ;  but  the  water  in  the  stream  above 
his  ditch  is  a  part  of  the  realty,  and  does  not 
become  his  personal  property  until  he  ac- 
quires control  of  it  in  artificial  conduits  or 
reservoirs.  (Parks  Canal  etc.  Co.  v.  Hoyt,  57 
Cal.  44.) 

Cited  83  Cal.  94 ;  89  Cal.  418 ;  95  Cal.  61S. 

350.  The  appropriator  in  such  case  cannot 
maintain  an  action  for  the  value  of  the  water, 
as  personal  property  sold  and  delivered, 
against  one  who,  without  his  consent,  has  di- 
verted the  stream  above  the  head  of  his  ditch. 
(Parks  Canal  etc.  Go.  v.  Hoyt,  57  OaL  44.) 

361.  Water,  when  collected  in  reservoirs  or 
pipes,  and  thus  separated  from  the  original 
source  of  supply,  is  personal  property,  and  is 
as  much  the  subject  of  sale,  an  article  of  com- 
merce, as  ordinary  ^oods  and  merchandise. 
Engaging  in  the  business  of  furnishing  it  to 
the  inhaoitants  of  a  city  for  equivalent  con- 
siderations to  be  received  is  engaging  in  "a 
species  of  trade  or  commerce"  within  the 
meaning  of  the  (Corporation  Act  of  1853.  Ice 
companies  organized  to  furnish  the  inhabi- 
tants of  a  city  with  ice,  and  gas  companies  or- 
ganized to  furnish  them  with  gas,  and  the 
company  in  question  organized  to  supply  them 
with  water,  all  stand  upon  the  same  footing. 
They  are  engaged  "in  a  species  of  trade  or 
commerce,"  though  not  in  the  technical 
acceptation  of  the  terms  "  trading  "  or  "  com- 
mercial corporations."  (Peopleexrel.  Heyne- 
man  v.  Blake,  19  Cal.  579.) 

352.  Whether  party,  by  erecting  mill  and 
dam,  becomes  entitled  to  water  in  specie,  and 
whether  he  is  entitled  to  any  thin^  more  than 
the  use  of  the  water  as  a  motive  power, 
whether  there  may  not  be  an  appropriation  of 
a  mere  use  of  the  water  as  well  as  an  appro- 
priation of  it  as  property  for  sale,  qaeryt 
(Ortman  v.  Dixon,  13  Cal.  33.) 

Ownership  of  ditch.    See  ante,  XII,  1. 

k.  Rights  on  Change  of  Bed. 

353.  In  an  action  for  damages  for  digging  s 
ditch  in  a  river  and  thus  diverting  the  waten 
of  a  slough,  it  is  not  error  to  refuse  an  instmo 
tion  to  the  effect  that  if  the  jury  believed  from 
the  evidence  that  the  water  of  the  river  would 
not  have  flowed  into  the  slough  but  for  the 
filling  of  the  natural  channel  of  the  river  and 
the  lowering  of  the  natural  channel  of  the 
slough,  and  that  the  defendants  did  no  more 
than  to  cause  the  waters  of  the  river  to  flow 
down  its  natural  channel,  they  should  find  for 
the  defendante.    (Ellis  v.  Tone,  58  Cal.  289.) 

354.  The  court  refused  the  request  of  the 
defendant  for  an  instruction  to  the  effect  that 
if  the  jury  believed  from  the  evidence  that 
the  bed  oi  the  head  of  Mormon  slough  wu 
lowered  by  the  act  of  man,  and  that,  were  it 
not  for  such  lowering  of  the  bed,  the  natnnl 
waters  of  the  Calaveras  river  would  not  hare 
flowed  down  Mormon  slough,  then  the  jury 
should  flnd  for  the  "evidence."    Held,  the 
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iastroction  was  properly  refused,  even  if  the 
■word  "  defendant "  were  inserted  in  the  place 
of  "  evidence."    (Ellis  v.  Tone,  68  Cal.  289. ) 

355.  Action  for  damages  for  diversion  of 
water  from  Mormon  elough,  and  consequent 
injury  to  plaintiffs'  crops.  Mormon  siough 
hc»d8  from  and  runs  out  of  Calaveras  river 
and  flows  through  the  plaintiffs'  land,  and  at 
the  time  of  the  diversion,  in  the  year  1877,  the 
plaintifis  were  preparing  to  irrigate  from  the 
elough  a  crop  of  wheat  and  barley  on  their 
land,  when  tne  defendants,  who  were  riparian 
proprietors  on  the  river  below,  diverted  the 
water  by  digging  a  ditch  in  the  bed  of  the 
river  and  damming  the  mouth  of  the  slough. 
Aa  appeared  from  the  evidence,  in  1860  the 
waters  of  the  river  flowed  into  the  slough  only 
when  the  water  was  high,  but  from  1862, 
owing  to  the  filling  of  the  channel  by  mining 
debris,  and  the  floods  of  that  year,  the  chan- 
nel of  the  river  was  so  raised  that  in  dry  sea- 
sons nearly  the  whole  of  the  water  ran  into 
the  slough,  and  little  or  none  into  the  river 
below.  The  defendants  had  purchased  four 
hundred  miner's  inches  of  water  from  the 
Mokelumne  river,  and  turned  the  same  into 
the  Calaveras  river  above  the  head  of  the 
elough,  so  as  to  flow  down  to  their  land.  Ver- 
dict and  judgment  for  plaintiffs.  Held,  the 
evidence  was  sufficient  to  justify  the  verdict. 
(Ellis  V.  Tone,  58  Cal.  289.) 

Right  to  erect  bulkhead  to  protect  against 
threatened  change  in  channel.  See  ante,  XIV, 
I.e. 

1.  Changing  Place  of  Diversion  or  Manner  of 

Use. 

356.  A  person  entitled  to  the  use  of  the 
■waters  of  a  stream  by  appropriation  may 
change  the  place  of  diversion,  or  the  place 
where  it  is  used,  if  others  nre  not  injured  by 
Buch  change.    (Ramelli  v.  Irish,  96  Cal.  214.) 

357.  One  entitled  to  divert  a  quantity  of 
water  from  a  stream  may  take  it  at  any  point 
on  the  stream,  and  may  change  the  pomt  of 
diversion  at  pleasure,  if  the  rights  of  other 
appropriators  be  not  injuriously  affected  by 
the  change.  (Junkans  v.  Bergin,  67  Cal. 
267,  cited  12  Col.  18, 11  Mont.  390,  20  Or.  49; 
Kidd  V.  Laird,  15  Cal.  161,  cited  96  Cal.  217, 
16  Col.  68,  11  Mont.  360,  20  Or.  49,  24  Or. 
813.) 

358.  This  right  so  to  change  the  point  of 
diversion  does  not  depend  upon  how  the 
right  to  the  use  of  the  water  was  acquired, 
whether  by  express  grant  or  bv  prescription, 
or  whether  it  rests  in  the  parol  license,  or  the 
presumed  consent  of  the  proprietor.  The 
difference  as  to  the  source  of  the  right  relates 
to  the  mode  of  determining  its  existence  and 
extent,  and  not  to  the  manner  of  its  exercise 
and  enjoyment.    (Kidd  v.  Laird,  15  Cal.  161.) 

359.  A  person  appropriating;  and  diverting 
the  water  of  a  stream  at  a  given  point  can- 
not afterwards  change  the  point  of  diversion 
to  the  prejudice  of  a  subsequent  locator. 
(Butte  etc.  Co.  v.  Morgan,  19  Cal.  609.) 
Cited  12  Col.  17;  6  Mont.  38;  24  Or.  313. 

360.  Kidd  v.  Laird,  15  Cal.  161,  does  not 
bold  that  the  first  appropriator  has  an  abso- 
lute and  unqualified  right  to  change  the  point 
of  diversion,  and  the  doctrine  of  that  case  is 


aflSrmed.     (Botte  etc.  Oo.  v.  Morgan,  19  Oal. 
609.) 

361.  A  water  right  need  not  be  appurtenant 
to  any  particular  ditch.  The  water  right  is 
the  principal  thing,  and  may  be  used  through 
any  ditch,  and  the  place  of  diversion  and  use, 
or  of  the  purpose  to  which  the  use  may  be 
applied,  may  be  changed.  (Jacob  v.  Lorenz, 
98  Cal.  332.) 

362.  The  restriction  imposed  by  section  1412 
of  the  Civil  Code  against  a  change  of  place  of 
diversiouj  where  others  are  injured  Dy  the 
change,  is  matter  of  defense  m  an  action 
brought  by  one  who  has  made  such  change. 
(Jacob  V.  Lorenz,  98  Cal.  332.) 

363.  The  change  of  place  of  diversion  by 
one  who  has  the  first  right  on  a  stream  to  a 
fixed  quantity  of  water  cannot  injure  a  sub- 
sequent appropriator,  whether  his  ditch  is 
above  or  below  the  ditch  of  the  prior  appro- 
priator.   (Jacob  V.  Lorenz,  98  Cat.  332.) 

364.  Person  is  entitled  to  change  the  use  to 
which  water  was  first  applied  if  others  are 
not  injured  by  the  change.  (Ramelli  v.  Irish, 
96  Cal.  214.) 

365.  Arguendo:  Where  a  party  takes  up  a 
mill-seat  on  public  agricultural  land,  erects  a 
sawmill,  dwelling,  etc.,  and  appropriates  the 
water  of  the  stream  for  the  use  of  the  mill, 
he  may  use  the  water  for  a  grist-mill  erected 
at  the  same  place  years  afterward.  (Mo- 
Donald  V.  Bear  River  etc.  Co.,  13  Cal.  220.) 
Cited  69  Cal.  368,  447 :  8  Col.  616. 

366.  A  person  who  has  appropriated  the 
water  of  a  stream,  and  caused  it  to  flow  to  a 
particular  place  by  means  of  a  ditch,  for  a 
special  use,  may  afterward  change  the  use 
to  which  he  first  applied  the  water,  and  the 
place  at  which  he  used  it,  without  losing  his 
priority  of  right,  as  against  one  who  has  dug 
a  ditch  from  the  same  stream  before  the 
change  ia  made.  (Davis  v.  Gale,  32  Cal.  26.) 
Cited  93  Cal.  630;  96  Cal.  217;  12  Col.  17, 19; 

16  Col.  68;  1  Col.  App.  498;  1  Mont.  543;  11 
Mont.  390;  20  Or.  49. 

Changing  use.  See  Mines  and  Mining,  XI, 
8,  d. 

m.  Extent  of  Right  of  Diversion;  Increas- 
ing Diversion. 

867.  The  extent  of  the  right  of  a  prior  ap- 
propriator for  mill  purposes  depends  on  the 
nature  and  uses  of  the  appropriation.    (Ort- 
man  v.  Dixon,  13  Oal.  33.) 
Cited  21  (^al.  381;  37  Cal.  313;  43  Cal.  376, 

376;  96  Cal.  614. 

368.  The  extent  of  an  appropriation  of  water 
ia  limited,  not  by  the  quantity  of  water  di- 
verted, but  by  the  quantity  which  is,  or  which 
may  be,  applied  by  the  appropriator  to  a  bene- 
ficial use;  and  as  to  any  surplus,  the  riparian 
proprietor  below  the  point  of  diversion  has  a 
right  to  demand  that  it  shoald  flow  in  the 
stream  as  it  has  been  accustomed  to  flow. 
(Barrows  v.  Fox,  98  Cal.  63.) 

369.  In  an  action  by  an  appropriator  of 
water  to  enjoin  the  defendants  from  diverting 
the  water  from  the  plaintiffs'  ditch,  where 
the  defendants  answered  contesting  the  plain- 
tiSs'  claim  and  asserting  their  own  claims, 
lx>th  as  riparian  proprietors  and  as  appropri- 
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atora,  and  praying  affirmative  relief,  the  court 
may  ascertain  the  respective  right  of  the  par- 
ties, and  enjoin  each  from  interfering  with 
the  rights  of  the  other,  and  it  is  not  error  for 
the  court  to  enjoin  the  plaintiffs  from  divert- 
ing the  whole  amount  of  water  appropriated 
by  them  for  purposes  of  irrigation  at  times 
when  it  is  found  that  they  could  not  use  it 
beneficially  for  that  purpose,  and  when,  as  a 
necessary  consequence,  it  would  run  to  waste 
on  nonnparian  lands  of  the  plaintiff.  (Bar- 
rows V.  Fox,  98  Cal.  63.) 

370.  In  such  case,  where  the  trial  court  finds 
the  quantity  of  water  which  the  plaintiffs 
have  a  right  to  use  on  their  lands  for  irriga- 
tion and  other  purposes,  but  fails  to  deter- 
mine the  quantity  of  water  diverted,  a  decree 
limiting  the  diversion  to  the  quantity  which 
they  are  entitled  to  use  on  and  at  tlieir  lands 
has  not  a  sufficient  basis  to  support  it.  The 
plaintiffs  have  a  right  to  divert  from  the 
stream  a  quantity  of  water  sufflcient  to  yield 
at  the  place  of  use  the  quantity  required  after 
the  loss  by  absorption  and  evaporation  of  so 
much  thereof  as  is  necessarily  lost  ina ditch 
or  flume  well  constructed  and  kept  in  good 
condition,  that  being  the  mode  of  their  appro- 
priation.   (Barrows  v.  Fox,  98  Cal.  63.) 

371.  Where  it  appeared  that  the  plaintiffs 
diverted  the  water  appropriated  by  them  by 
means  of  a  ditch  and  flume  across  the  land  of 
other  parties,  a  decree  limiting  their  ri^ht 
of  diversion  to  the  quantity  of  water  which 
would  flow  through  a  three-quarter  inch  pipe 
is  erroneous,  as  the  plaintiffs  not  only  could 
not  be  compelled  to  put  in  a  pipe,  but  they 
would  have  no  right  to  do  so  in  the  land  of 
others  through  which  their  ditch  and  flume 
extended,  and  the  quantity  allowed  to  be 
diverted  is  undetermined  and  incapable  of 
determination  except  by  a  means  legally  im- 
possible.   ( Barrows  v.  Fox,  98  Cal.  63.) 

372.  An  appropriator  of  water  on  the  pub- 
lic lands  does  not,  by  becoming  a  riparian 
owner,  lose  his  right  to  acquire  more  of  the 
water  by  a  subsequent  appropriation  or  en- 
largement of  his  ditch,  but  he  mav  take  all 
the  water  of  the  stream  if  he  is  the  first  or 
prior  appropriator,  and  there  is  no  other 
riparian  owner  at  the  time  of  the  appropri- 
ation or  enlargement  of  the  ditch,  and  those 
who  subsequently  became  riparian  owners 
acquire  no  rights  as  against  such  prior  appro- 
priator.   (Healy  v.  Woodruff,  97  Cal.  464.) 

373.  The  taking  up  of  the  waters  of  a  stream 
for  a  special  limited  purpose  is  an  appropri- 
ation of  only  so  much  of  the  water  as  is  neces- 
sary for  that  particular  purpose.  The  surplus 
may  be  tlie  subject  of  a  new  appropriation, 
which  will  give  to  the  second  locator  a  para- 
mount right  to  the  use  of  all  the  waters  of  the 
stream  not  required  for  the  specific  purpose 
of  the  first  appropriation.  (McKinney  v. 
Smith,  21  Cal.  374.) 

Cited  37  Cal.  313;  70  Cal.  290,  291 ;  denied  32 
Cal.  33. 

374.  Where  the  defendant  has  acquired  by 
appropriation  a  limited  right  of  diversion,  and 
has  lost  further  claim  to  appropriation  by  fail- 
ure to  complete  the  whole  diversion  called  for 
by  his  notice  of  appropriation  within  a  rea- 
sonable time,  he  cannot  increase  the  amount 


of  his  diversion  thereafter  to  correspond  with 
his  notice  of  appropriation,  to  the  prejudice 
of  the  rights  of  a  riparian  owner.  (Conkling 
V.  Pacific  Improvement  Co.,  87  Cal.  396.) 

375.  When  the  rights  of  the  subsequent 
appropriators  once  attach,  the  prior  appropri- 
ator cannot  encroach  upon  tliem,  by  extend- 
ing his  rights  beyond  the  first  appropriation. 
(Nevada  Water  Co.  v.  Powell,  34  Cal.  109.) 

376.  When  the  right  lias  once  vested  in  the 
subsequent  appropriator,  the  prior  appropri- 
ator would  be  no  more  justified  in  extending 
nis  claim,  or  changing  the  means  of  his  ap- 
propriation, to  the  prejudice  of  the  second 
appropriator,  than  the  latter  would  be  in  en- 
croaching, upon  the  prior  rights  of  the  first. 
In  such  case,  each  appropriator  is,  in  respect 
to  the  particular  thing  appropriated  by  him, 
prior  in  time  and  exclusive  in  his  right.  (N^ 
vada  Water  Co.  v.  Powell,  34  Cal.  109.) 

377.  Plaintiffs  constructed  a  dam  across 
Clear  creek  and  dug  a  ditch  for  some  dis- 
tance along  its  bank,  by  means  of  which  all 
the  waters  of  the  stream  were  diverted  and 
returned  to  the  creek  at  a  point  half  a  mile 
below.  The  object  of  the  diversion  was  to 
drain  the  channel  of  the  stream  below  the 
dam  and  supply  the  water  for  working  a  tract 
of  mining  claims  owned  by  plaintiffs  in  the 
bed  of  the  stream,  ijubsequently  defendants 
dug  a  ditch  at  a  point  above,  tHough  which 
they  diverted  the  waters  of  the  same  stream 
for  general  mining  purposes.  Still  later  plain- 
tiffs extended  their  ditch  to  other  mining 
points  and  to  agricultural  land  below,  and 
used  the  water  for  mining  and  irrigating  at 
those  latter  places.  In  an  action  by  plaintiia 
to  recover  for  injuries  occasioned  by  the 
diversion  of  defendants  to  the  use  of  the 
water  at  the  latter  points  to  which  plaintiffs' 
ditch  bad  been  extended,  held,  that  the  prior 
right  of  plaintiffs  was  limited  to  the  use  of 
the  water  for  working  their  original  claims  in 
the  bed  of  the  stream ;  that  as  to  the  surplos 
above  what  was  required  for  that  particular 
purpose  defendants'  right  was  paramount, 
and  that  plaintiffs  could  not  recover.  (Mc- 
Kinney T.  Smith,  21  Cal.  374.) 

378.  While  an  appropriator  of  a  water  right 
has  the  right  to  take  the  water  from  the  bed 
of  the  stream  at  the  head  of  his  ditch  to  the 
full  extent  of  his  appropriation  whenever  the 
water  comes  there,  he  has  no  right  to  enter 
upon  the  lands  of  a  riparian  proprietor  and 
tap  streams  to  increase  his  supply;  nor  has  he 
any  rights  in  the  waters  which  naturally  flow 
over  and  across  the  lands  of  a  riparian  pro> 

Erietor  while  on  the  lands  of  such  proprietor, 
ut  it  is  only  when  the  riparian  proprietor 
prevents  the'water  from  running  back  into 
the  river  at  or  above  the  head  of  the  appro* 
priator's  ditch,  by  an  interference  witn  the 
course  of  nature,  that  the  appropriator  can 
complain,  and  he  has  no  right  to  complain  of 
the  riparian  owner  for  interrupting  or  stop- 
ping the  trespasser  of  the  appropriator  upon 
his  lands  to  divert  water  tnerefrom.  (Last 
Chance  Water  Ditch  Co.  v.  Heilbron,  86  Cal.  1.) 

379.  Where  the  right  of  the  defendant  to 
divert  a  certain  quantity  of  water  by  means 
ot  a  pipe  of  a  certain  size  is  conceded  and 
established,  and  it  appears  that  defendant 
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hafl  constructed  another  and  larger  pipe, 
"which  is  capable  of  diverting  more  water  than 
he  is  entitled  to  divert,  he  cannot  be  in- 
jured by  an  injunction  against  the  excessive 
divereion,  regardless  of  whether  the  smaller 
pipe  would  or  would  not  divert  all  the  waters 
of  the  stream.  (Conkling  v.  Pacific  Improve- 
ment Co.,  87  Cal.  296.) 

Power  to  add  to  height  of  dam.  See 
ante,  XI,  3. 

n.  Diverting  and  Turning  Back  "Water;  Arti- 
ficial Increase  of  Flow,  Bights  to. 

380.  If  A  is  the  owner  of  a  ditch  and  of  the 
right  to  divert  and  use  the  water  of  a  stream 
in  the  same,  and  B  diverts  the  waters  of  the 
stream  at  a  point  above  A's  ditch  and  uses 
them_  for  mining,  but  turns  them  back  into 
A's  ditch  at  another  point  before  A  has  use 
for  them,  A  has  no  cause  of  action  against  6. 
(Union  Water  Co.  T.  Crary,  26  Cal.  bOi.) 

381.  Water  brought  into  a  stream  from 
another  source,  by  artificial  means,  so  as  to 
increase  the  flow  of  the  stream  for  the  uses  of 
a  riparian  owner  upon  his  land,  is  held  by  an 
entirely  different  claim  from  that  which  en- 
titles such  owner  to  the  natural  flow;  but 
this  would  not  affect  the  character  of  the 
stream,  or  the  right  to  the  water  naturally 
flowing  therein.  (Paige  v.  Rocky  Ford  Canal 
etc.  Co.,  88  Cal.  84.) 

882.  Where  water  from  an  artificial  ditch  ia 
turned  into  a  natural  watercourse  and  min- 
gled with  natural  waters  of  the  stream,  for 
the  purpose  of  conducting  it  to  another  point  to 
be  there  used,  it  is  not  thereby  abandoned,  but 
may  be  taken  out  and  used  by  the  party  thus 
conducting  it,  so  that  he  do  not,  in  ao  doing, 
diminish  the  quantity  of  the  natural  waters 
of  the  stream,  to  the  injury  of  those  who  have 
previously  appropriated  such  natural  waters. 
(Butte  Canal  etc.  Co.  v.  Vaughn,  liCal.  143.) 
Cited  19  Nev.  362;  24  Or.  313. 

383.  The  burden  of  proof  devolves  on  the 
wirty  thus  mingling  the  water  belonging  to 
nim  with  that  appropriated  by  others.  He 
can  only  claim  such  quantity  to  which  he 
establishes  his  right  by  decisive  proof.  The 
enforcement  of  his  right  must  leave  the  op- 
posite party  in  the  use  of  the  full  quantity 
to  which  he  was  originally  entitled.  (Butte 
Canal  etc  Co.  v.  Vaughn,  11  Cal.  143.) 

884.  A  riparian  proprietor  may  restrain  the 
diversion  of  any  water  from  his  stream  by 
one  who  has  conducted  water  into  it  from  a 
foreign  source,  unless  the  latter  shows  that 
he  has  not  taken  from  the  stream  more  water 
ttian  he  turned  in.  (Wilcox  y.  Hausch.  64 
Cal.  461.) 

Cited  83  Cal.  94;  2  Idaho,  383. 

885.  If  the  water  of  stream  A  be  diverted 
from  its  natural  channel  by  C  and  used  by 
him,  and  then  flows  from  his  works  into 
stream  B  by  natural  channels,  it  is  lost  to 
the  first  possessor,  and  he  cannot  reclaim  it 
on  the  ground  that  the  water  of  stream  B  was 
"'^'eMed  by  hia  means.  (Eddy  v.  Simpson, 
o  v/al.  249.) 

Cited  7  Cal.  49;  19  Nev.  361. 

386.  If  the  water  of  stream  B  be  in  the  pos- 
session of  another  party,  D,  the  addition  made 
Cai.  Dwbt,  Vol.  Ui— i8». 


to  it,  flowing  from  the  works  of  0,  becomes  a 
part  of  the  body  of  water,  and  I)  has  the  right 
to  its  possession  and  use,  and  O  has  no  right 
to  withdraw  it.  (Eddy  t.  Simpaoa,  8  CaL 
249.) 

887.  In  an  action  for  diverting  water  from 
plaintiff's  ditch,  plaintiff  and  defendants  both 
having  ditches  supplied  from  the  same 
stream,  the  plaintiff's  rights  being  prior  and 
paramount,  defendants  asked  the  court  to 
instruct  the  jury  that  if  defendants  bad 
brought  water  trom  foreign  sources  and 
emptied  it  into  the  stream  with  the  intention 
of  taking  it  out  again,  they  had  the  right  to 
divert  the  quantity  thus  emptied  in,  "  lesa 
such  amount  as  might  be  lost  by  evaporation 
and  other  like  causes."  The  instruction  was 
given,  with  the  explanation  that  they  could 
not  so  reclaim  the  water  as  to  diminish  the 
quantity  to  which  plaintiff  was  entitled  as 
prior  locator.  Held,  that  the  explanation 
was  proper,  the  concluding  words  of  the  in- 
struction being  too  general  and  indefinite. 
(Burnett  v.  Whitesides,  15  Cal.  86.) 

388.  The  jury  having  found  plaintiff  en- 
titled to  the  use  of  so  much  of  the  water  flow- 
ing in  the  stream  as  would  run  in  a  ditch  of  a 
certain  capacity,  a  judgment  was  entered  fol- 
lowing the  verdict.  Held,  that  the  judgment  is 
not  erroneous,  as  not  distinguishing  between 
the  water  ordmarily  flowing  in  the  stream  and 
the  water  from  foreign  sources  emptied  in  by 
defendants.  The  law  regulates  the  rights  of 
the  parties  in  this  respect,  and  the  judgment 
must  be  construed  with  reference  to sudt  law. 
(Burnett  v.  Whitesides,  16  Cal.  36.) 

389.  If  two  persons,  one  prior  in  point  of 
time  to  the  other,  appropriate  water  from  the 
same  stream,  by  means  of  ditches,  and  a  third 
person  turns  water  into  the  stream  from  bis 
ditch  starting  out  of  another  stream,  without 
the  intention  of  recapturing  it,  the  water  thus 
turned  in  becomes  publici  juris,  and  belongs 
to  the  persons  who  appropriated  the  stream, 
according  to  their  priority  of  right.  (Davis  t. 
Grale,  32  Cal.  28.) 

Rights  of  diversion  of  parties  turning  water 
into  stream.    See  ante,  336. 

Rights  between  successive  appropriators 
where  water  turned  into  stream  by  third  per- 
son.   See  ante,  249. 

Findings  as  to  turning  back  of  water.  See 
post,  456. 

Oi>  Diversion  of  Water  as  a  Nnisanoa. 

390.  Diversion  of  waters  of  navigable  stream 
may  be  both  a  public  and  a  private  nuisance. 
(Yolo  County  v.  Sacramento,  86  Cal.  193.) 

391.  The  diversion  of    a  watercourse  is  a 

Srivate  nuisance.    (Tuolumne  Water  Co.  T. 
hapman,  8  Cal.  392.) 

Diversion  of  water  as  nuisance.  See  Noi- 
sances,  II,  4. 

p.  Actions  for  Diversion  or  Appropriation. 
A.  Who  may  Sue  and  Who  Liable;  Parties. 

392.  Until  a  claimant  is  himself  in  a  posi- 
tion to  use  the  water,  the  right  to  the  water 
does  not  exist  in  such  a  sense  as  to  enable 
him  to  maintain  an  action  against  another, 
either  to  recover  the  water  or  damages  for  its 
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diversion.    (Nevada  etc.  Go.  v.  Eidd,  87  Oal. 

282.) 

Cited  69  Cal.  447;  88  Cal.  77. 

898.  Where  different  persons  separately  ap- 
propriate the  waters  of  a  stream,  ana  are 
severally  using  the  same  under  certain  regula- 
tions as  to  the  time  and  manner  of  such  use, 
they  are  tenants  in  common,  and  each  of  them 
may  maintain  an  action  to  enjoin  a  tres- 
passer from  diverting  any  portion  of  the  water 
thus  appropriated.  (Lytle  Greek  W.  Co.  v. 
Perdew,  65  Cal.  447.) 

394.  V.  erects  a  mill  and  acquires  a  water 
ri^ht  in  1860.  In  1851,  defendants  appro- 
priate, for  ditch  purposes,  water  from  the 
same  stream,  forty  miles  above  the  milL  In 
1854,  plaintiffs,  M.  &  B.,  sacoeeded  to  the 
possession  of  V.  Held,  tiiat  plaintiffs  may 
possibly  recover  damages  for  the  diversion  of 
the  water,  on  their  possession,  without  con- 
necting themselves  with  the  title  of  V.  back 
to  1850;  that  defendants'  appropriation  in 
1851  could  only  be  on  the  water  not  appro- 
propriated  by  v.,  there  being  no  abandon- 
ment by  him,  and  that  M.  &  B.  can  jointly 
maintain  an  action  for  daiuaxes  accruing  after 
they  came  into  possession.  (McDonald  v.  Bear 
Biver  etc.  Ck>.,  13  CaL  220.) 
Cited  7  Nev.  827. 

396.  At  all  events,  the  objection  that  M.  A  B. 
have  no  common  interest  in  the  mill,  etc., 
but  claim  title  from  V.  under  different  rights, 
should  have  been  taken  by  motion  for  nonsuit 
or  upon  instructions,  the  want  of  common 
interest  appearing  from  plaintiffs'  evidence. 
(McDonald  t.  Bear  River  etc  Co.,  IS  Cal. 
220.) 

896.  The  owners  of  two  different  tracts  of 
land,  each  of  whom  owns  a  certain  number 
of  inches  of  the  waters  of  a  stream,  and  who 
have  appropriated  the  amount  of  water  owned 
by  each  by  means  of  irrigating  ditches  lead- 
ing from  the  channel  of  the  stream  to  each 
tract,  and  carrying  different  amounts  of  water, 
neither  owner  having  any  interest  in  the  land, 
water,  or  ditch  of  the  other,  have  no  joint  or 
common  interest  which  authorizes  them  to 
unite  as  plaintiffs  in  an  action  for  damages 
against  a  third  party  for  diverting  the  water, 
or  which  will  sustain  a  joint  judgment  for 
damages.  (Foreman  v.  Boyle,  88  (5al.  290.) 
Cited  96  Oal.  233. 

397.  Actions  for  the  diversion  of  waters  of 
ditches  are  in  the  nature  of  actions  for  the 
abatement  of  nuisances,  and  ma^  be  main- 
tained by  tenants  in  common  in  a  ]oint  action. 
(Parke  v.  Kilham,  8  Cal.  77.) 

Cited  69  Cal.  278;  75  Cal.  431. 

398.  The  plaintiff  was  entitled  to  the  use  of 
four  hundred  inches  of  water  flowing  in  a 
creek;  the  defendants  severally  diverted 
water  from  the  stream  so  as,  in  the  aggre- 
gate, to  diminish  the  flow  available  to  the 
plaintiff  to  a  quantity  less  than  four  hundred 
inches.  Held,  that  it  was  proper  to  join  the 
defendants  in  an  action  to  recover  damages 
for  the  diversion,  and  to  restrain  its  continu- 
ance. (Hillman  v.  Newington,  57  Cal.  66.) 
Cited  66  Cal.  155;  71  Cal.  561;  87  Cal.  433. 

899.  Where  the  defendants  all  join  in  a 
common  answer  denying  the  plaintiff's  title. 


and  alleging  that  all  of  the  defendants  claim 
an  interest  m  the  waters  of  the  stream  ad- 
verse to  that  of  the  plaintiff,  bv  virttie  oi  an 
appropriation  made  by  one  of  the  defendanta 
and  his  grantors,  and  it  appears  that,  in  por- 
Buance  of  said  claim  and  for  the  several  bene- 
fit of  himself  and  his  codefendants,  sndi 
defendant  entered  upon  the  stream  above  the 
plaintiff's  land  and  diverted  the  waters  of  the 
stream  therefrom,  all  of  the  defendants  are 
jointly  liable  for  the  damage  resulting  from 
such  diversion,  and  the  fact  that  the  ditch 
had  not  been  extended  to  the  land  of  one  of 
the  defendants  is  immaterial  upon  the  Queo- 
tion  of  his  joint  liabiiitv.  (Hubman  y.  Todd, 
96  Oal.  228.) 

Appropriating  water  from  ditch,  lialulity 
for.    See  ante,  XII,  11. 

Landlord  may  sue  for  diversion.  See  land- 
lord and  Tenant,  89. 

B.  Pleadings,  Jurisdiction,  and  Yenne. 

400.  A  complaint  alleging  that  plaintifEs  sre 
the  owners  and  in  possession  of  certain  min- 
ing claims  on  a  certain  stream,  and  are  en- 
titled to  the  natural  flow  of  the  waters  ot  the 
stream,  which  had  been  diverted  to  their  in- 
jury by  defendanta,  sets  forth  a  sufficient 
cause  of  action.  (Leigh  Co.  v.  Independent 
Ditch  Co.,  8  Cal.  823.) 

401.  It  is  not  necessary  that  the  complaint 
should  further  allege  an  appropriation  of  the 
water,  or  an  ownership  thereof.  (Leigh  Co. 
V.  Independent  Ditch  Co.,  8  Cal.  323.) 

402.  In  an  action  of  damages  for  diverting 
the  water  of  a  river  from  plaintiffs'  mill,  an 
averment  in  the  complaint  of  possession  oi 
the  land  and  mill  is  enflicient  against  a  tree- 
passer,  without  averring  riparian  ownership 
or  prior  appropriation  of  the  water.  (Mo- 
Donald  v.  Bear  River  etc  C!o.,  13  Oal.  220.) 

403.  A  complaint,  in  an  action  to  quiet  title 
to  water  flowing  across  the  plaintiff's  land, 
and  to  enjoin  a  diversion  tnereof,  and  to 
recover  damages  for  the  diversion,  which 
states  a  wrongful  diversion  of  the  water  <4 
the  stream  bv  the  defendants,  to  the  detri- 
ment of  the  plaintiff,  and  a  threatened  con- 
tinuance of  such  diversion,  is  sufficient  to 
entitle  the  plaintiff  to  some  relief,  and  is  not 
bad  upon  general  demurrer  because  its  aver^ 
ments  as  to  the  adverse  claim  of  the  defend- 
ants are  merely  to  the  effect  that  plaintiff  is 
informed  and  believes  that  they  claim  some 
interest  in  the  stream  adverse  to  the  plaintiff 
without  alleging  that  they  do  claim  such  in- 
terest.   (Hulsman  ▼.  Todd,  96  Cal.  228.) 

404.  Complaint  in  action  for  diversion  at 
water  considered,  and  held  that,  although 
loosely  drawn  and  containing  much  useless 
verbiage,  the  facts  stated  were  sufficient  to 
sustain  a  cause  of  action.  (Weaver  v.  C!oDger, 
10  Cal.  234.)    ■ 

405.  The  union  in  one  count  of  a  complaint 
of  an  allegation  that  defendants  "have 
wrongfully  built  dams  and  flumes  across  said 
Mormon  creek  ....  so  as  to  turn  the  water 
of  said  creek  out  of  its  natural  channel,"  etc, 
and  thus  divert  it  from  plaintiff,  with  an  alle- 
gation that  defendants  "have  constructed 
gates,  etc.,  in  their  said  dams  and  flumes, 
which  they  ....  hoist  for  the  purpose  of 
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clearing  ont  said  dama  and  flumes  of  slum, 
«tone,and  gravel,"  the  accumulation  of  which 
renders  the  water  useless  to  plaintiff,  does  not 
make  the  complaint  demurrable,  on  the 
ground  that  it  unites  several  distinct  causes 
of  action  in  one  count.  (Gale  v.  Tuolumne 
Water  Co.,  14  lal.  25.) 

406.  The  gravamen  of  the  action  is  the 
diversion  of  the  water,  and  the  tact  that  the 
diversion  is  accomplished  by  difierent  means 
ia  not  important  enough  to  require  several 
-counts.  (Gale  v.  Tuolumne  Water  Co.,  14 
<3al,  25.) 

Actions  for  ouster  from  dam  and  diversion 
of  water  cannot  be  joined.    See  ante,  XI,  6. 

407.  Where  a  complaint  in  an  action  for  the 
diversion  of  a  watercourse  states  facts  show- 
ing that  the  plaintifi  is  a  lower  and  the  de- 
fendant an  upper  riparian  proprietor  upon 
the  stream,  averments  of  the  plaintiff's  use 
of  the  water  for  a  mill,  winery,  domestic 
purposes,  etc,  are  mere  surplusage.  (Chau- 
▼et  V.  Hill,  93  Cal.  407.) 

408.  In  an  action  to  recover  damages  for  the 
diversion  of  the  water  of  a  stream  from  plain- 
ti&'  mills,  an  averment  as  to  the  precise 
'quantity  of  water  required  for  the  use  of  the 
mills,  and  to  which  plaintiffs  claimed  to  be 
entitled,  is  an  immaterial  averment.  (Mc- 
Donald V.  Bear  River  etc.  Oo.  16  Oal.  146.) 
Oited  3  Or.  346. 

409.  In  such  action  for  damages,  no  issue 
could  be  taken  upon  the  averment  as  to  the 

Eirticular  quantity  of  water  diverted.     (Mc- 
onald  V.  Bear  River  etc.  Co.,  1>  Cal.  145.) 

410.  In  action  to  enjoin  diversion  of  water, 
the  rights  of  the  plaintiffs  in  the  artificial 
channel  of  the  stream  will  not  be  considered 
on  appeal,  when  no  such  rights  are  claimed  in 
the  pleadings.  (Green  v.  Oarotta,  72  Cal. 
267.) 

411.  The  action  was  originally  brought  by 
several  plaintiffs  against  the  defendant 
Walker  and  others,  to  restrain  Walker  from 
interiering  with  certain  water  rights  owned 
by  the  plaintiff.  Ware.  The  defendants  other 
than  Walker  were  joined  as  such  because  they 

.  refused  to  become  plaintiffs.  An  amended 
complaint  was  subsequently  filed,  in  which 
Ware  alone  was  named  as  plaintiff,  and 
Walker  as  defendant.  Held,  that  the  amend- 
ed complaint  did  not  change  the  nature  of 
the  action.    (Ware  t.  Walker,  70  Cal.  691.) 

412.  An  answer  pleading  a  prior  appropria- 
tion of  a  portion  of  the  water  in  controversy, 
and  also  alleging  that  the  defendant  is  the 
owner  of  a  tract  of  land  through  which  the 
river  flowed,  and  t^at  most  of  the  tract  was 
susceptible  of  and  would  be  benefited  by  irriga- 
tion, but  which  fails  to  allege  that  be  was  en- 
titled as  a  ripfrian  owner  to  any  definite 
quantity  of  the  water,  or  what  portion  be 
could  reasonably  exhaust  for  that  purpose,  or 
whether  the  land  was  above  or  below  the 
point  of  the  plaintiff's  diversion,  is  sufficient 
to  raise  any  issue  as  to  the  extent  of  the  de- 
fendant's right,  as  a  mere  riparian  proprietor, 
to  divert  ana  exhaust  any  portion  of  the  water 
as  against  the  plaintiff;  nor  does  a  finding 
correspondine  to  such  allegations  conflict  with 
a  general  flnding  in  favor  of  the  plaintiff  as  to 


his  ownership  of  the  water  decreed  to  him. 
(Riverside  Water  Co.  v.  Gage,  89  Cal.  410.) 

Pleadings  in  action  to  qniet  title  to  waters. 
See  post,  XIV,  2,  r. 

Actions  for  diversion  and  damages,  joinder 
of.  See  Joinder  and  Severance  of  Actions,  I, 
2,f. 

Venue  of  action  to  enjoin  diversion.  See 
Venue,  I,  3,  f. 

Diversion,  jurisdiction  over  action  for.  See 
Justices  of  the  Peace,  IV,  6,  b, 

O.  Justification  of  Diversion. 

413.  An  unlawful  diverter  of  the  waters  ot 
a  natural  stream  cannot  escape  from  liability 
to  a  riparian  proprietor  for  his  wrongful  acts, 
by  showing  tnat  other  persons  were  making 
similar  unlawful  diversions.  (Heilbron  t. 
Kings  River  etc.  Co.,  76  Oal.  IL) 

414.  In  action  for  the  diversion  of  a  natural 
watercourse,  evidence  that  persons  other 
than  defendant  also  diverted  water  from  the 
stream  is  admissible  only  on  the  question  of 
damages,  and  not  as  a  defense  against  an  in- 
junction to  prevent  the  diversion.  If  the 
claim  to  damages  other  than  nominal  is 
waived,  such  evidence  ia  wholly  inadmissible. 
(Gould  V.  Stafford,  77  Cal.  66.) 

Oited  84  Cal.  688;  88  CaL  77. 

415.  When  there  is  no  denial  in  the  answer 
of  the  allegation  of  the  complaint  that  the  de- 
fendants have  diverted  water  from  the  plain- 
tiff, it  is  not  error  for  the  court  to  refuse 
proof  that  water  was  diverted  by  other 
ditches  later  in  time  of  diversion  than  either 

elaintiff's  or  defendants'  ditches.    (Lakeside 
•itch  (Jo.  V.  Crane,  80  Cal.  181.) 

416.  A  party  claiming  a  certain  quantity  of 
the  waters  of  the  stream,  adversely  to  the  ri- 
parian proprietor,  under  an  unlawful  appropri- 
ation tnereof,  cannot  justify  his  diversion  by 
showing  that  there  was  no  appreciable  differ- 
ence in  the  quantity  of  the  water  flowing  in 
the  stream  at  a  time  when  he  took  the  water, 
and  at  a  time  when  he  did  not.  (Heilbron  t. 
Fowler  Switch  Canal  Co.,  76  Oal.  426.) 

417.  In  an  action  to  restrain  the  diversion  of 
water  of  a  stream,  where  the  defendants  de- 
fend and  justify  their  acts  under  and  by  virtue 
of  a  prior  right  in  one  of  the  defendants  to  a 
ditch  and  water  right,  it  is  immaterial  whether 
the  strict  legal  title  to  the  ditch  or  water 
right,  or  both,  is  in  the  said  defendant  indi- 
vidually, or  is  in  a  corporation  to  which  a 
conveyance  of  the  ditch  and  appurtenances 
had  been  made.  (Posachane  Water  (}o.  v. 
Staudart,  97  Oal.  476.) 

D.  Evidence  and  Instructions. 

418.  On  the  trial,  certain  witnesses  on 
behalf  of  the  defendant  gave  testimony  tend- 
ing to  i>rove  that  after  the  commencement  of 
the  action  and  issues  joined,  and  during  the 
trial,  there  was  no  watercourse  as  claimed  by 
the  plaintiffs,  and  no  channel  through  which 
water  could  have  flowed.  The  plaintiffs  there- 
upon offered  in  reply  certain  evidence,  which 
was  rejected  by  the  court,  tending  to  prove 
that  after  the  dates  mentioned  by  the  wit- 
nesses for  the  defendant  there  was  a  water- 
course and  channel.    Held,  that  the  rejection 
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of  the  evidence  WM  erroneooB.    (Lax  v.  Hag- 

g'n,  69  Cal.  255.) 
ited  81  Cal.  406. 

419.  The  court  below  in  nch  case  erred 
in  rejectini;  certain  certificates  of  purchase 
oBered  by  the  plaintifis  in  reply.  (Lux  v. 
Haggin,  09  Cal.  255.) 

420.  A  general  allegation  in  a  complaint  for 
the  diversion  of  water,  that  plaintifis  were 
entitled  to  all  the  water  flowing  into  the 
cation  at  the  head  of  their  ditch,  entitles  them 
to  prove  a  diversion  of  water  from  the  smaller 
branches  of  the  cafion  supplying  water  to  that 
point.  (Priest  v.  Union  Canal  Co.,  6  Cal.  170.) 
Cited  11  Cal.  163. 

421.  In  an  action  for  damases,  for  diversion 
of  water  of  plaintiffs,  where  defendants  plead 
the  general  issue,  it  is  not  competent  for  the 
defense  to  prove  that  a  prior  claim  to  the 
water  ezistti  in  the  third  party.  Such  a  de- 
fense should  have  been  specially  plead,  and 
the  third  party  made  a  party  to  the  action. 
(Humphreys  v.  McCall,  9  Cal.  60.) 

Cited  09  Cal.  294. 

422.  It  seems  that  where  the  answer  in  an 
action  for  the  diversion  of  the  waters  of  a 
ravine  contains  a  specific  denial  of  plaintiff's 
right  to  the  waters,  the  defendant  may  prove 
•ny  prior  right  in  himself  or  in  his  grantors 
by  virtue  of  such  denial.  (Wixon  v.  Devine, 
91  Cal.  477.) 

428.  But  when  the  answer  raises  no  general 
issue,  and  admits  plaintiff's  right  to  the  waters 
of  the  ravine,  subject  to  a  particular  prior 
right  of  defendant  claimed  under  an  appro- 
priation alleged  to  have  been  made  by  him 
personally  at  a  specified  date,  he  cannot, 
ander  such  pleading,  prove  a  distinct  prior 
right  acquired  by  his  grantors  under  a  differ- 
ent appropriation  made  at  a  prior  date,  and 
by  them  made  appurtenant  to  the  ranch 
Bubsequenth-  purcnased  bv  the  defendant. 
(Wixon  V.  Devme,  91  Cal.  477.) 

424.  Where  parties  go  to  issue  in  actions  for 
the  diversion  of  water,  upon  general  aver- 
ments and  denials  of  title,  anvthing  that 
l^ally  supports  or  attacks  the  title  is  admis- 
sible in  evidence.  (Kimball  v.  Qearhart,  12 
Cal.  27.) 

Cited  76  Cal.  210. 

425.  In  an  action  by  a  riparian  owner  to 
restrain  the  diversion  of  water  the  plaintiff 
cannot  prove  title  to  land  not  described  in 
the  complaint.  (Heinlen  T.  Fresno  Canal  etc 
Co..  68  (5al.  36.) 

Cited  71  CaL  663. 

426.  In  an  action  by  a  liparisn  proprietor, 
to  restrain  the  diversion  of  water  trom  a 
stream  adjoining  his  lands,  and  to  recover 
damages  for  a  prior  diversion,  evidence  of 
injuries  caused  by  the  diversion  to  lands  of 
the  plaintiff  not  bordering  on  the  stream,  and 
to  his  cattle  pastured  thereon,  is  inadmissible. 
(Heinlen  v.  Fresno  Canal  etc.  Ck>.,  68  Cal.  35.) 

427.  Testimony  as  to  rights  of  persons  on 
stream  below  premises  of  both  plaintiff  and 
defendant  can  have  no  relevancy  to  the  issue, 
and  is  therefore  inadmissible.  (Himes  T. 
Johnson,  61  Cal.  259.) 

428.  The  complaint  in  an  action  for  a  diver- 
sion of  water  having  averred  that  the  court 


bad  decided  in  a  former  action  thnt  the  de- 
fendants had  the  legal  right  to  divert  water 
enough  to  fill  their  ditcb,  evidence  that  after 
the  diversion  of  the  water  by  means  of  the 
ditch  a  portion  of  it  was  turned  back  into  the 
stream  by  a  wasteway  is  properly  excluded. 
(LilUs  T.  Emigrant  Ditch  <Jo..  95  CaL  653.) 

429.  In  an  action  for  damages  for  the  di- 
version of  water,  where  one  of  the  plaintiff's 
witnesses  has  testified  that  he  is  a  member 
and  officer  of  a  water  company  which  pays 
the  expenses  of  the  litigation,  it  is  error  to 
refuse  to  allow  the  defendant  to  ask  the 
witness,  on  cross-examination,  why  such  com- 
panv  pays  the  expenses  of  the  litigation. 
Such  question  is  proper  for  the  pnrpoee  ol 
showing  the  interest,  bias,  or  prejuaice  of  the 
witness.    (Qould  v.  Stafford,  91  (3aL  146.) 

430.  The  following  question  was  asked  to 
several  witnesses,  over  the  objection  of  the 
defendants  that  the  damage  sought  to  be  es- 
tablished was  speculative  and  uncertain: 
"What,  in  your  opinion,  would  the  land  of 
the  plaintiffs  have  producied  in  the  year  1877, 
if  you  could  have  procured  water  to  irrigate 
it?^'  Held,  the  objection  was  properly  die- 
allowed.    (Ellis  v.  Tone,  68  Cal.  203.) 

Cited  10  Mont.  508. 

Evidence  in  suit  to  quiet  title  to  water.  See 
post,  XIV,  2,  r. 

Evidence  in  action  for  appropriating  water 
from  ditch.    See  ante,  XII,  11. 

Showing  similar  diversions  by  others.  See 
ante,  XIV,  2,  p,  C. 

Evidence  in  rebuttal  onplea  of  statute  of 
limitations.    See  ante,  XIV,  2,  g,  D. 

Evidence  as  to  convenience  and  necessity  of 
ditch.    See  ante,  260. 

Copy  of  notice  of  location  as  evidence.  See 
ante,  XIV,  2,  e. 

481.  In  an  action  for  diverting  water  from 
the  plaintiff's  ditch,  and  where  both  parties 
claimed,  in  part,  the  waters  of  the  same 
stream,  held,  that  the  following  instructicui 
was  properly  given  by  the  court  to  the  jury: 
'*  That  defenaant  is  not  liable  for  any  de- 
ficiency of  water  in  plaintiff's  diteh,  unless  he 
was  diverting  from  Rabbit  creek  more  water 
than  he  was  entitled  to  at  the  precise  time  • 
that  such  deficiency  existed."  (Brown  v. 
Smith,  10  Cal.  606.) 
CHted  37  Cal.  313;  70  Cal.  290. 

432.  So,  where  the  court  instracted  the  [aiT 
that  if  they  believed  that  defendant's  ditcn 
was  so  filled  with  tailings  during  the  period 
of  the  alleged  injury  that  it  was  incapable  of 
diverting  the  waters  of  the  creek,  then  plain- 
tiff cannot  recover.  (Brown  v.  Smith,  10 CaL 
608.)  , 

438.  The  court,  of  its  own  moti<Mt,  in- 
structed as  follows:  "  If  you  believe  that  the 
Mormon  slough  was  a  natural  stream  of 
water,  and  the  water  would  have  flov-ed 
throueh  their  lands  but  for  the  diversion  bj 
the  defendants,  the  plaintiffs  are  entitled  to 
a  verdict  for  whatever  damages  they  may 
have  sustained  to  their  crops,  provided  they 
were  prepared  to  use  the  water.  The  meason 
of  damages  is  the  amount  of  ininry  to  tha 
crops.  .  .  .  If,  however,  the  plaintiffs  received 
no  damage,  or  the  defendante  did  not  divert  the 
natural  waters  to  the  injury  of  the  plaintilEt, 
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then  your  verdict  will  be  for  the  defendants." 
Xt  was  objected  to  these  inEtructions  that  they 
assumed  the  fact  of  diversion;  that  they,  in 
effect,  directed  the  Jury  to  find  a  verdict  for 
damages  to  plaintifte'  crops,  no  matter  from 
what  cause  the  damage  originated,  and  that 
they  did  not  state  the  true  rule,  and  gave  no 
definite  rule,  for  ascertaining  the  damages. 
Held,  the  instructions  were  not  objectionable 
on  any  of  the  grounds  stated.  Ttie  whole  in- 
Btruction  of  the  court  should  be  taken  together 
to  arrive  at  its  meaning,  and  no  proper  inter- 
pretation can  be  made  on  detached  or  isolated 
portions  of  it.  The  court  was  not  bound,  of 
Its  own  motion,  to  give  any  instruction  as  to 
the  measure  of  damages,  and  its  failure  to  do 
■o  was  not  error.    (£1118  v.  Tone,  58  Cal.  289. ) 

434.  The  court  refused  an  instruction  of  the 
defendants  to  the  effect  that  if  the  jury  be- 
lieved from  the  evidence  that  the  waters  of 
the  slough  would  not  have  flowed  upon  the 
plaintiffs'  land,  unless  diverted  by  a  dam  on 
the  land  of  a  ttiird  party,  and  thereby  made 
to  flow  over  the  lands  of  others  without  their 
consent,  they  should  find  for  the  defendant. 
Held,  in  the  absence  of  objection  by  the  in- 
termediate land  owners,  the  defendant  could 
not  make  the  objection  for  them.  (Ellis  r. 
Tone,  68  CaL  289.) 

435.  In  an  action  for  diversion  of  waters  of 
Mormon  slough,  which  heads  from  and  runs 
oat  of  Calaveras  river,  the  following  instruc- 
tion was  refused:  "The  plaintiffs  are  not  in 
any  event  entitled  to  recover  damages  for  the 
diverting  from  Mormon  channel  any  waters 
which  were  not  the  natural  waters  of  the 
Calaveras  river,  nor  for  the  diverting  of  any 
waters  in  excess  of  plaintiffa'  just  and  fair 
proportion  of  the  natural  waters  of  the  Oala- 
Yeras  river  and  Mormon  slough.  If  the  jury 
believe  from  the  evidence  that  the  defend- 
ants, or  anv  of  them,  caused  to  be  turned  in 
and  run  down  the  Calaveras  river,  above 
Mormon  slough,  prior  to  the  erection  of  plain- 
tiffs' dams,  and  until  the  1st  of  June,  1877, 
waters  taken  from  the  Mokelumne  river,  and 
if  the  jury  further  believe  from  the  evidence 
that  the  natural  waters  of  the  Calaveras  river 
did  not  run  down  tlie  river  to  the  head  of  Mor- 
mon slough  in  sufficient  quantity  to  irrigate 
plaintiffs'  land  in  the  spring  of  1877,  and  after 
plaintiffs  had  constructed  their  dams,  then 
the  jury  should  find  for  tlie  defendants." 
Held,  the  instmctions  were  substantially 
given.    (Ellis  t.  Tone,  58  Cal.  298.) 

486.  It  was  not  error  to  refuse  the  request 
of  the  defendant  for  an  instruction  to  the 
effect  that  if  the  jury  found  for  the  plaintiffs, 
in  determining  what  would  have  been  the  in- 
crease in  the  value  of  their  crop  by  the  irriga- 
tion, they  should  deduct  from  the  market 
value  of  the  increase  the  expenses  of  irrigating 
the  land  after  building  the  dam,  and  the  ex- 
penses of  harvesting,  thrashing,  sacking,  and 
hauling  such  increase,  and  that  it  was  in- 
cumbent on  the  fHaintifft  to  prove  affirmar 
tively  the  amount  ojf  «uch  expenset.  "The 
portion  of  the  instruction  italicize  would  give 
the  rale  too  broad  ly._  If  there  was  evidence 
in  the  cause  from  which  the  jury  might  have 
found  the  necessary  deductions,  they  might 
have  done  so,  whether  the  testimony  was  di- 


rect to  the  point,  or  conristed  of  facts  from 
which  they  might  have  been  inferred,  whether 
afiSrmatively  shown  by  the  plaintiffs  or  in  any 
other  way.  This  portion  of  the  instruction 
being  erroneous,  the  whole  was  vitiated.  (Ellis 
T.  Tone,  68  Cal.  293.) 

Notice  of  party  of  intent  to  testify  in  action 
for  diversion.    See  Witnesses,  97. 

E.  Damages,  Verdict,  Judgments,  and  Costs. 

437.  In  an  action  to  recover  damages  for 
the  diversion  of  a  stream,  the  plaintiff  cannot 
recover  damages  for  injuries  caused  by  the 
diversion  to  lands  owned  by  him  which  are 
not  described  in  the  complaint.  (Heinlen  v. 
HeUbron,  71  Oal.  667.) 

438.  In  action  against  defendants  severally 
diverting  water,  it  is  proper,  as  against  the 
defendants,  to  apportion  the  costs  and  dam- 
ages recovered  by  the  plaintiff  equally  among 
the  defendants.  (Hillman  t.  Newington,  67 
CaL  56.) 

Burden  of  proof  of  damages  from  diversion. 
See  ante,  436. 

Evidence  as  to  damages.    See  ante,  480. 

Damages  for  injury  to  land  not  described, 
review  ol  on  appeal.    See  Appeals,  1319. 

439.  In  an  action  to  determine  the  rights  of 
the  plaintiff  to  the  waters  of  a  creek,  the  com- 
plaint alleged  that  the  plaintiff  was  entitled 
to  "  five  hundred  inches,  measured  under  a 
four-inch  pressure,"  of  the  waters  in  question ; 
and  the  jury  found  that  he  was  entitled  to 
"forty  inches,  miners'  measurement."  Held, 
that  the  verdict  was  uncertain,  and  a  new 
trial  ordered.    (Dougherty  v.  Haggin,  66  Cal. 

Cit4d  68  Cal.  7. 

440.  In  an  action  to  recover  damages  for 
the  diversion  of  water,  and  for  an  injunction, 
the  complaint  alleged  that  the  plaintiff  was 
entitled  to  the  use  of  five  hundred  inches, 
measured  under  a  four-inch  pressure,  of  the 
waters  of  the  creek  in  question ;  and  the  jury 
found  that  the  plaintiff  was  entitled  to  eight 
hundred  inches  under  a  four-inch  pressure, 
and  that  he  had  been  damaged  in  the  sum  of 
one  thousand  dollars  by  the  diversion  of  the 
said  waters.  The  plaintiff  was  permitted  by 
the  court  below  to  remit  the  excess  of  three 
hundred  inches,  and  judgment  was  entered 
accordingly.  Held,  the  judgment  as  entered 
cannot  stand.  If  the  nature.of  the  case  ad- 
mitted of  the  remitting  by  the  plaintiff  of  a 
portion  of  the  water  awarded  him  by  the  jury, 
he  was  not  entitled  to  judgment  for  one  thou- 
sand dollars  damages.  (Dougherty  v.  Ha<r- 
gin,  61  Cal.  305.)  »       /     •      -8 

441.  The  evidence  was  not  sufficient  to 
sustain  a  verdict  or  the  judgment  for  five 
hundred  inches  of  the  water  in  dispute. 
(Dougherty  v.  Haggin,  61  Cal.  306.) 

442.  H.  constructed  a  water  ditch,  by  which 
he  appropriated  three  hundred  inches  of  water 
from  a  running  stream,  but  not  all  of  the 
stream.  B.  appropriated  the  remainder  of 
the  water.  Subsequently  H.  made  a  new 
ditch,  appropriating  water  from  the  same 
stream.  In  a  suit  to  enjoin  B.  from  interfer- 
ing with  H.  in  the  use  of  the  water,  H.  ob- 
tained a  verdict  that  the  second  ditch  did  not 
diminish  the  quantity  appropriated  by  B., 
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and  judgment  was  rendered  enjoining  B.  from 
disturbing  H.  in  the  use  of  three  hundred 
inches  of  water.  Held,  that  the  judgment 
was  consistent  with  the  verdict  and  with  joa- 
tice.  (Uiggins  t.  Barker,  42  Cal.  233.) 
Cited  3  Mont.  225;  11  Mont.  390. 

443.  A  judgment  in  an  action  to  determine 
and  define  a  water  right,  adjudging  that  the 
defendants  are  the  owners  of  a  quantity  of  the 
waters  in  question  "  equal  to  a  constant  flow 
of  two  and  one-third  inches,  measured  under 
a  four-inch  pressure,  on  their  said  premises, 
and  are  entitled  to  the  use  of  the  pipes,  ditches, 
aqueducts,  and  reservoirs  lielonging  to  plain- 
tin,"  for  the  purpose  of  storing,  preserving, 
and  conducting  the  same  upon  their  lands, 
does  not  entitle  the  defendants  to  put  into  the 
pipe  an  appliance  by  means  of  which  they  can 
at  one  time  accumulate  a  head  of  water  greater 
than  a  constant  flow  of  two  and  one-third 
inches  under  a  four-inch  pressure,  and  aver- 
age the  flow  BO  as  to  equal  the  amount  of  such 
constant  flow,  bat  requires  them  not  to  ob- 
struct the  flow  to  any  greater  extent  at  any 
time  than  the  constant  flow  provided  for  by 
the  judgment.  (Alhambra  Addition  Water 
Ck>.  V.  Richardson,  95  Gal.  490.) 

444.  The  matters  in  issue  related  to  the 
rights  of  the  respective  parties  to  the  waters 
of  a  certain  stream.  The  judgmentdetermin- 
ing  such  rights  and  an  order  refusing  a  new 
trial  af&rmed  on  the  evidence  and  findings  of 
the  court.    (Lowden  ▼.  lYey,  67  Cal.  474.) 

445.  When  the  court  finds  that  both  parties 
ue  riparian  proprietors,  and  that  defendants 
are  prior  appropriators  of  twenty-five  inches 
of  the  stream,  and  fails  to  find  what  amount 
would  be  reasonable  for  defendants  to  use  as 
riparian  proprietors  for  irrigation  or  other 
necessary  purpose,  a  judgment  ordering  that 
all  the  waters  of  the  stream  be  allowed  to  flow 
unrestricted  to  plaintiSa'  lands,  excepting 
twenty-five  inches  to  which  defendants  are 
entitled  aa  prior  appropriators,  and  cutting 
the  defendants  ofi  from  all  reasonable  use  of 
any  other  part  of  the  water  as  riparian  pro- 
prietors, is  unsupported  by  the  findings,  and 
18  contrary  to  law.  (Van  Bibber  v.  Hilton, 
84  Cal.  685.) 

446.  A  judgment  determining  the  rights  of 
parties  as  riparian  proprietors  on  the  same 
stream  of  water  is  conclusive  when  the  con- 
ditions remain  unchanged.  (Loa  Angeles  y. 
Baldwin,  63  Cal.  469.) 

447.  In  an  action  for  damages  for  diversion 
a  recovery  of  damages  would  not  establish 
plaintiff's  right  to  the  exact  quantity  of  water 
claimed,  so  as  to  be  res  judicata  in  a  sub- 
sequent suit.  (McDonald  v.  Bear  Biver  etc. 
Co.  15  Oal.  146.) 

448.  If,  by  the  terms  of  a  stipulation,  en- 
tered into  after  the  commencement  of  the 
former  action,  the  defendants  acquired  any 
rights  in  water  flowing  their  lands  in  the 
pipes  of  the  plaintiff,  other  or  different  from 
those  specified  in  the  judgment,  they  are  en- 
■  titled  to  be  protected  tnerein  in  a  suneequent 

action  involving  the  water  right;  but  it  is 
necessary  that  ttie  court  in  such  subsequent 
action  should  find  whether  the  stipulation 
was  made  before  or  after  the  commencement 
of  tiie  former  action  and  what  were  its  terms. 


(Alhambra  Additi(m  Water  Oo.  ▼.  Bidiaid> 
son,  95  Cal.  490.) 

449.  When  a  former  action  waa  brongfat  by 
the  riparian  proprietor,  who  ia  defendant  in 
the  present  action,  against  the  plaintiff  co(^ 
poration,  who  claimed  the  water  aa  an  appro- 
priator,  to  lestrain  it  from  deepening  the 
stream,  and  from  damming  np  the  head  of 
the  slough  in  controversy  and  from  interfer- 
ing_  with  the  channel  of  the  stream  or  aloagb, 
or  interferins  with  the  flow  of  water  from  the 
channel  of  the  stream  into  and  through  the 
channel  of  the  slough,  and  a  final  jnogment 
was  rendered  in  such  action,  enjoining  tba 
ap(>ropriator  "  from  doing  any  act  <w  thing 
which  shall  interfere  with  or  m  any  manner 
prevent  the  free  flow  of  water  into  or  dowa 
the  channel  of  said  slough,"  snch  jodgment 
is  res  judicata  aa  between  the  same  parties, 
and  estops  the  plaintiff  in  an  action  Drought 
by  the  appropnator  for  an  injonction  to  re- 
strain the  riparian  proprietor  from  tamiag 
away  the  waters  of  the  stream  from  the  pla'.B- 
tiff's  ditch  ao  as  to  run  in  the  said  slongh  upon 
the  riparian  lands  of  defendant.  (Last  disuHX 
Water  Ditch  Co.  y.  Heilbron,  88  OaL  1.) 

460.  The  action  was  brought  by  the  plaintiff 
to  establish  his  rights  in  the  waters  of  a  cer- 
tain stream  known  as  Mill  creek,  and  to  en- 
join the  defendants  from  interfering  therewith. 
In  a  prior  action  between  the  two  parties  and 
the  predecessors  in  interest  of  certain  of  them 
for  tne  purpose  of  determining  their  respect- 
ive rights  in  the  same  stream,  it  was  ad- 
judged that  the  present  plaintiff  and  his 
grantors  were  the  owners  of  the  waste  water 
from  a  ranch  belonging  to  the  defendants, 
known  as  the  Carpenter  ranch.  The  waste 
water  was  defined  in  tlie  decision  in  the  prior 
action  aa  being  "that  portion  of  said  waters 
which  is  not  necessary  to  irrigate  the  Car- 
penter ranch,  and  for  household  purposes 
thereon."  Held,  that  under  the  prior  de- 
cision ^e  defendanta  were  only  entitled  to 
use  tlie  waters  of  the  stream  upon  that  par- 
ticular ranch,  and  that  it  was  errcneooa  to 
exclude  evidence  tending  to  show  the  amount 
of  water  reasonable  and  neceaaary  for  the 
purposes  of  the  ranch  and  the  amount  di- 
verted by  the  defendants  for  othto  porpoaea. 
(Byrne  y.  Crafta,  73CaL  641.) 

451.  A  former  adjudication  in  favor  of  tbe 
plaintiff,  restraining  the  defendant  from  in- 
terfering with  the  plaintiff's  dam,  flume,  or 
ditch,  or  from,  turning  out  any  of  the  water 
of  a  ravine  after  it  shall  have  reached  plain- 
tiff's dam,  so  long  as  the  quantity  aball  not 
exceed  twenty-five  inches,  though  inconsis- 
tent with  anv  prior  appropriation  of  the 
water  by  the  aefendant  below  the  dam  of  the 
plaintiff,  is  not  inconsistent  with  a  prior  ap- 
propriation of  the  stream  by  the  defendant 
above  plaintiff's  dam,  and  does  not  preclude 
the  proof  of  such  prior  appropriation  in  a  snl>- 
sequent  action,  nor  estop  the  defendant  from 
proving  that  such  prior  appropriation  had  not 
m  fact  been  litigated  in  the  former  action. 
(Wixson  y.  Devine,  80  Cal.  385.) 

452.  In  an  action  for  damages  for  the  diver- 
sion of  water  frt>m  the  plaintiffs'  ditch,  the 
defendanta  denied  the  diversion,  and  alleged 
that  tbe  water  uaed  by  them  waa  uaed  Ij 
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agreement  between  the  Volcano  Water  Com- 
pany and  themselves,  and  the  water  came 
n-om  the  reservoir  of  the  Volcano  Water  Com- 
pany. On  the  trial,  after  the  plaintiffs  had 
introduced  in  evidence  the  judgment  wherein 
the  right  to  the  use  of  the  water  had  been  ad- 
judged between  the  plaintiffs  and  the  Volcano 
Water  Company,  and  offered  to  prove  by  oral 
testimony  that  the  water  need  by  defendants 
is  the  same  water  that  was  in  controversy 
in  that  suit,  held,  that  snch  evidence  was 
proper  and  should  have  been  admitted,  as 
there  was  no  other  means  than  W  parol  of 
establishing  this  fact.  (Walsh  t.  Harris,  10 
Oal.  391.) 

Diversion,  former  action  for.  See  Abate- 
ment, 23. 

ConstructioQ  of  opinion  as  to  diveraion. 
See  Appeals,  2994. 

Decree  in  action  to  restrain  diversion.  See 
post,  XIV,  2,  q. 

Decree  in  action  to  enjoin  waste  by  prior 
appropriator.    See  ante,  369,  et  se^. 

Decree  apportioning  water  in  suit  to  qniet 
title.    See  post,  XI V ,  2,  r. 

Judgment  in  action  for  diversion  where 
party  turning  water  into  stream  seelcs  to  re- 
claim it.    See  ante,  XIV,  2,  n. 

Prescriptive  rigbt,  division  of  ooort  aa  to. 
See  Appeals,  2980. 

Diversion,  judgment  for,  conclusiveness  of. 
See  Judgments,  804. 

F,  Findings. 

46S.  When  acts  of  trespass  charged  in  the 
complaint  in  respect  to  the  diveraion  of  water 
are  not  denied  in  the  answer,  defendant  re- 
l3ring  upon  a  denial  that  they  were  wrongful 
or  onlawful,  findings  as  to  the  title  and  prior 
right  to  the  water  in  favor  of  the  plaintin  are 
conclusive  of  the  contention  made  aa  to  the 
trespass.    (Wood  v.  Pendola,  78  Cal.  287.) 

454.  When  the  notice  of  appropriation 
corresponds  with  the  allegations  of  the  com- 
plaint, a  finding  that  the  extent  of  the  ap- 
propriation and  diversion  actually  made  by 
plamtiff's  ditch,  and  which  the  plaintiff  is 
entitled  to  make,  is  twelve  times  the  amount 
claimed  in  the  complaint,  ia  erroneous,  as  in 
direct  conflict  with  and  in  excess  of  the  alle- 
gations of  the  complaint.  (Last  Ohanoe  Wa- 
ter Ditch  Co.  V.  Ueilbron,  86  Cal.  1.) 

465.  Where  the  complaint  allied  owner- 
ship and  right  of  use  in  a  certain  portion  of 
the  waters  of  a  river,  an  adverse  and  un- 
founded claim  by  the  defendant  to  and  a 
wrongful  diversion  of  a  portion  of  the  water, 
and  the  answer  admitted  the  defendant's  ad- 
verse claim,  alleged  that  it  was  valid,  and 
denied  the  wrongful  diversion,  and  the  find- 
ings on  the  issues  raised  are  as  broad  and  spe- 
ciflc  as  the  pleadings  themselves,  and  contain 
every  thing  necessary  to  support  the  judg- 
ment, findings  that  the  plaintiff  has  acquired 
a  prescriptive  right  to  the  water  as  against 
the  defendant,  and  that  the  defendant  is 
barred  by  certain  sections  of  the  statute  of 
limitations  from  the  assertion  of  any  rights 
he  may  have  had  as  a  riparian  owner,  being 
upon  iasues  not  raised  by  the  pleadings  and 
not  necessary  to  support  the  Judgment,  are 
not  material ;  and  the  failure  to  find  the  facts 


from  which  the  prescriptive  right  arose,  and 
the  facts  necessary  to  show  that  defendant 
was  barred  by  the  statnte  of  limitations,  is 
not  error.  (Bivereide  Water  Oo.  v.  Gage,  89 
Cal.  410.) 

456.  In  an  action  to  restrain  the  diveraion 
of  water  from  a  certain  creek,  the  finding  on 
the  issue  as  to  whether  the  water,  after  ita 
diversion,  was  returned  to  the  bed  of  the 
creek  or  not,  held,  too  indefinite  and  uncer- 
tain to  sustain  the  judgment  restraining  the 
diversion.  (Stanford  v.  Felt,  71  Oal.  249.) 
Cited  75  Cial.  431 ;  80  Cal.  193. 

457.  When  the  complaint  alleges  that  de- 
fendants were  making  preparations  to  divert 
the  whole  of  the  water  in  controversy  under 
a  claim  of  right  to  do  so,  and  the  answer  as- 
serts a  right  to  use  forty  inches  of  the  stream 
for  irrigation  of  defendants'  lands,  and  the 
issues  aa  to  title  are  found  in  favor  of  plaintiff, 
findings  are  not  necessary  upon  the  questiona 
whether  defendants  claim  water  belonging  to 
plaintiff  at  a  time  when  plaintiff  shows  hmi- 
self  entitled  to  it,  or  whether  defendants  have 
actually  interfered  with  the  use  of  the  water 
at  the  season  when  plaintiff  wasentitied  to  it. 
(Peregoy  v.  Selliok,  79  Cal.  668.) 

458.  The  findings  reviewed  and  held  to 
cover  all  the  material  issues  raised  by  the 
pleadings.  (Heilbroa  T.  Kings  Biver  etc  Co., 
76  Cal.  11.) 

459.  In  an  action  to  enjoin  the  diversion  of 
water,  where  the  pleadings  admit  the  defend- 
ants' construction  of  the  ditch  in  controversy, 
and  the  plaintiffs'  title  therein  depends  upon 
an  alleged  agreement  that  they  should  be- 
come tenants  in  common  with  the  defendants, 
in  consideration  of  their  extending  and  en- 
larging the  ditch,  and  a  finding  that  there  ia 
no  such  agreement  ia  not  excepted  to,  the 
question  whether  the  ditch  was  materially  en- 
larged by  the  plaintiffs  is  not  material,  and 
an  order  granting  the  plaintiffs  a  new  trial, 
upon  the  sole  ground  that  a  finding  against 
them  upon  that  question  was  not  sustained 
by  the  evidence,  will  be  reversed.  (Hayes  v. 
Fine,  91  Cal.  391.) 

460.  It  ia  doubtful  whether  a  defendant,  in 
an  action  ;  o  restrain  the  diversion  of  a  water- 
course, can  obtain  relief  against  a  counter^ 
diversion  of  the  aame  atream  by  the  plaintiff 
at  a  point  below  the  defendant's  diversion,  to 
the  injury  of  the  defendant,  yet  a  plea  by  the 
plaintiff,  in  answer  thereto,  of  a  prescriptive 
right  to  such  diversion  will  support  a  finding 
in  favor  of  the  plaintifL  (Cbauvet  T.  Hill, 
93  Cal.  407.) 

Judgment,  when  not  supported  by  the  find- 
ings.   See  ante,  445. 

Failure  to  find  in  suit  to  divert  water,  when 
not  prejudicial.    See  Appeals,  2131. 

Riparian  rights,  failure  to  find  on,  when 
not  error.    See  Finding,  145. 

Finding  of  prescriptive  right,  insufficiency 
of  evidence.    See  Appeals,  2627. 

q.  Suite  to  Enjoin  Diveraion. 

Enjoining  diveraion  at  use.  See  Mines  and 
Mining,  XT,  8,  f. 

Joinder  of  parties  in  action  to  enjoin  divu^ 
sion.    See  Injunctions,  302,  et  aeq. 
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461.  A  ooort  of  equity  will  not  reatrain  the 
diversion  of  water  by  injunction  until  the 
party  complaining  is  in  a  condition  to  use  it. 
While  the  dam  and  canal  of  the  party  claim- 
ing the  water  are  in  proresa  of  construction, 
but  are  not  yet  in  a  condition  to  appropriate 
the  water,  the  use  ol  the  water  W  other 
parties  is  no  injury,  and  such  use  aSords  no 
ground  for  relief,  legal  or  equitable.  (Ne- 
vada etc.  Co.  V.  Kidd,  37  Cal.  282.; 

Cited  70  Cal.  290. 

462.  In  an  action  to  restrain  the  diversion 
of  water  from  a  stream,  the  complaint  all^^ 
that  the  plaintiff  was  the  owner  and  in  pos- 
session of  a  certain  ditch  connected  with  the 
stream,  and  that  he  had  a  right  to  appro- 
priate for  use  and  distribution  so  much  of  the 
water  of  the  stream  as  the  ditch  had  capacity 
to  carrv.  Held,  that  an  allegation  to  the 
effect  that  the  plaintiff  was  in  a  position  to 
use  or  distribute  the  water  was  unnecessary. 
(Moore  v.  Clear  Lake  W.  W.  68  Cal.  146.) 
Cited  71  Cal.  250;  87  Cal.  305;  90  Cal.  237. 

463.  A  riparian  proprietor  is  entitled  to  an 
injunction  to  restrain  the  threatened  unlaw- 
ful diversion  of  the  waters  of  a  stream  flow- 
ing through  his  land,  without  first  establishing 
his  right  at  law  by  recovering  a  judgment  in 
damages.  (Lux  v.  Haggin,  69  Cal.  265.) 
Cited  90  Cal.  237. 

464.  There  is  no  occasion  that  the  plaintiff 
should  first  establish  his  title  at  law,  before 
he  can  obtain  the  injunction,  when  the  aver- 
ment of  his  right  in  the  complaint  is  admit- 
ted by  demurrer.  (Tuolumne  Water  Co.  v. 
Chapman,  8  Oal.  392.) 

466.  The  diversion  of  water  from  a  water- 
course will  not  be  restrained  at  the  suit  of  one 
who  owns  land  located  on  another  water- 
course to  which  the  former  is  an  occasional 
tributary,  unless  such  diversion  diminishes 
the  quantity  of  water  which  would  otherwise 
have  flowed  into  the  other  watercourse  by  a 
natural  channel,  and  shortens  the  period  of 
the  natural  flow,  and  it  will  be  restrained 
only  as  to  such  quantity  and  period.  (Creigh- 
ton  V.  Kaweah  t.'anal  etc.  Co.,  67  Cal.  221.) 
Cited  83  Cal.  94. 

466.  A  tenant  for  years  of  land  bordering 
upon  a  natural  stream  may  enjoin  the  unlaw- 
ful diversion  of  the  waters  thereof,  the  in- 
junction necessarily  becoming  inoperative  at 
the  termination  of  his  estate.  (Heilbron  t. 
Fowler  Switch  Canal  Co.,  76  Cal.  428.) 

467.  No  equitable  remedy  can  be  had  for  a 
mere  past  diversion  of  a  watercourse;  but 
when  the  injury  is  continuing,  relief  may  ap- 
propriately be  sought  in  equity.  (Tuolumne 
Water  Co.  v.  Chapman,  8  (;al.  392.) 

468.  Where  a  suit  is  brought  to  test  the 
question  as  to  the  priority  of  appropriation  of 
water,  a  prayer  for  an  injunction,  to  prevent 
future  injury,  is  proper.  (Marias  t.  Bicknell, 
10  Oal.  217.) 

Cited  1  Ariz.  887. 

469.  The  fact  that  the  anlawfol  diversion 
of  water  had  actually  taken  place  before  the 
commencement  of  a  suit  to  enjoin  the  diver- 
sion, and  that  a  water-pipe  of  improper  size, 
by  which  the  water  was  diverted,  was  com- 
pleted before  the  tiling  of  an  amended  com- 


plaint seeking  to  enjoin  the  divendon  of  mter 
thereby,  constitutes  no  objection  to  an  injono- 
tion  to  prevent  the  continued  diversion  of  the 
water.  (Conkling  v.  Paciflo  Improvement 
Co.,  87  Cal.  296.) 

470.  A  mere  temporary  or  trivial  irregular- 
ity in  the  flow  of  tne  water,  such  as  does  not 
cause  actual  injury  to  the  prior  appropriator 
below,  will  not  be  actionable ;  but  if  a  sensi- 
ble or  positive  injury  be  caused,  such  aa 
would  diminish  the  value  of  the  water  right, 
an  action  will  he,  not  only  to  recover  dam- 
ages, but  to  enjoin  the  futnre  commission  of 
the  wrong.  (Phoenix  Water  Co.  v.  Fletcher, 
23  Cal.  481.) 

471.  The  diversion  by  a  mere  intrtider  of 
the  water  of  a  canal,  by  means  of  a  ditch  con- 
structed across  the  land  of  the  owner  of  the 
canal,  may  be  enjoined  by  the  owner  as  an 
injury  to  bis  right.  (Walker  t.  Emerson,  89 
CaL  466.) 

472.  Where  a  bill  avers  that  plain ti&  are 
the  owners  and  in  possession  of  a  tract  of 
land;  that  defendants  are  insolvent,  and 
threaten  to,  and  will,  enter  upon  said  land, 
and,  by  excavations,  embankments,  and 
diverting  valuable  springs  and  streaoM 
thereon,  despoil  it  of  the  substance  of  the 
inheritance,  and  create  a  cloud  upon  plain- 
tiffs' title,  injunction  lies.  (Benaley  ▼. 
Mountain  Lake  W.  Co.,  ii  CaL  S06.) 

473.  Plaintiffs  file  their  bill  in  equity  to 
enjoin  defendants  from  diverting  a  certain 
quantity  of  the  water  of  Bear  river,  alleging 
that  their  right  to  one  thousand  inches  ol 
the  water  of  that  stream,  as  against  defend- 
ants, was  adjudicated  in  a  former  action.  In 
that  action,  which  was  trespass  for  the  diver- 
sion of  the  water,  it  was  alleged  that  this 
quantity  of  the  water  of  the  stream  had  been 
appropriated  by  the  plaintiffs  for  mill  pur^ 
poses,  that  such  quantity  was  necessary  for 
their  use,  and  that  defendants  had  diverted 
the  samoj  to  their  damage,  etc.  Plaintiffs 
had  verdict  and  judgment  for  twenty-one 
thousand  eight  hundred  dollars  damages. 
Held,  that  the  averments  are  insufficient  to 
entitle  plaintiffs  to  an  injunction,  the  scope 
of  the  bill  being  simply  to  enforce  in  equity 
plaintiffs'  alleg^  right  to  one  thousand  inches 
of  water,  on  the  sole  ground  that  it  was  ad- 

i'udged  as  their  ri^ht  in  the  former  suit.    (Mo- 
)onald  V.  Bear  Biver  etc  Co.,  15  OaL  145.) 

Appropriation  or  diversion  by  riparian 
owner,  enjoining.    See  ante,  XIV,  1,  c. 

Appropriator  of  water  cannot  enjoin  ripa- 
rian proprietor  from  using  water.  See  ante, 
XIV,  2,  c. 

Restraining  waste  by  prior  appropriator. 
See  ante,  XIV,  2,  m. 

474.  If  it  appears  that  the  diversion  of 
water  from  a  riparian  owner  is  wrongful,  it  is 
not  necessary  for  the  plaintiff  to  prove  dam- 
ages, to  entitle  him  to  an  injunction.  (Clonk- 
ling  V.Pacific  Improvement  Co.,  87  CSal.  296.) 
Cited  90  Cal.  230,  237. 

475.  The  right  to  an  injunction  does  not 
depend  upon  the  extent  of  the  damage  meas- 
ured by  the  money  standard,  and  is  not  de- 
feated by  a  finding  that  plaintiff  has  not  be«n 
actually  damaged  by  the  water  taken. 
(Walker  y.  Emerson,  89  Cal.  456.) 
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476.  In  an  action  to  restrain  the  diversion 
of  water,  where  the  plaintiff  complains  of  a 
continuous  wrongful  act  and  consequent  in- 
fringement of  bis  rights,  an  injunction  will 
be  granted,  although  there  is  no  allegation  or 
proof  of  actual  damage.  (Moore  t.  Clear 
Lake  W.  W.,  68  Gal.  146.) 

Cited  76  Cal.  4S1  j  90  Cal.  280,  287. 

477.  In  order  to.  sustain  an  injunction  re- 
straining the  diversion  of  water  belonging  to 
the  plaintiff,  it  is  not  necessary  that  any  ac- 
tual damage  by  reason  of  the  diversion  should 
be  alleged,  or  proved,  or  found,  and  a  failure 
to  find  upon  an  issue  as  to  the  extent  of  ao- 
toal  damage  is  immaterial,  if  no  dameures  are 
granted.    (Spargur  t.  Heara,  90  Oal.  ^1.) 

478.  Where  it  appears  that  the  plaintiff  has 
acquired  a  right  to  appropriate  the  waters  of 
a  stream  as  against  the  defendants,  who  are 
lower  riparian  owners,  and  that  the  defend- 
ants have  wrongfully  obstructed  the  flow  of 
water  into  the  plaintiff's  ditch,  and  threat- 
ened to  continue  to  do  so,  the  plaintiff  is  en- 
titled to  a  perpetual  injunction,  without  proof 
of  damages.    (Spargur  y.  Heard,  90  Cal.  221.) 

479.  A  riparian  proprietor  is  entitled  to  an 
injunction  to  restrain  the  unlawful  diversion 
of  the  waters  of  a  stream  adjoining  his  land, 
although  the  injury  caused  by  the  diversion 
is  incapable  of  ascertainment,  or  of  being  esti- 
mated in  damages.  (Heilbron  t.  Fowler 
Switch  Oanal  Co.,  76  Oal.  426.) 

480.  The  injury  caused  to  a  riparian  pro- 
prietor by  the  unlawful  diversion  of  the  wa- 
ters of  a  stream  adjoining  his  land  for  a  distance 
of  thirty  miles  cannot  be  deemed  inconsider- 
able merely  because  it  is  incapable  of  ascer- 
tainment, or  of  being  estimated  in  damages. 
(Heilbron  v.  Fowler  Switch  Canal  Co.,  76  Cal. 
426.) 

481.  In  an  action  by  one  riparian  owner  to 
onjoin  another  from  diverting  water  from  the 
Btream,  where  the  plaintiff  claims  the  posses- 
sion of  his  tract  of  land  as  a  pre-emptor  from 
the  government,  for  which  he  holds  a  re- 
-ceiver's  receipt,  it  is  not  necessary  to  allege 
in  his  complaint  facts  showing  that  the  lauds 
were  subject  to  pre-emption,  and  that  he  was 
a  qualifieid  pre-emptor,  and  took  the  steps  nec- 
essary to  acquire  title  from  the  government; 
hut  it  is  sufficient  to  allege  and  prove  the  re- 
joeiver's  receipt,  which  is  prima  facie  evidence 
that  he  is  rightfully  in  possession  of  the  tract 
described  therein,  and  entitled  as  a  riparian 
owner  to  protect  himself  against  an  unlawful 
diversion  of  the  waters  of  the  stream.  (Conk- 
ling  V.  Pacific  Improvement  Co.,  87  Cal.  296.) 

482.  If  the  complaint,  in  an  action  to  enjoin 
the  diversion  of  water,  alleges  that  the  plain- 
tiff has  appropriated  and  used  the  water  for 
more  than  five  years,  and  the  answer  denies 
that  the  plaintiff  everat  any  time  used  or  took 
up  or  appropriated  the  water,  the  denial  is 
sufficient.  ( Wilkins  v.  McCue,  46  Oal.  666.) 
Cited  3  Mont.  225. 

483.  If  the  complaint  in  such  action  avers 
that  from  the  spring  there  ran  and  flowed 
immemorially  upon  the  plaintiff's  premises 
a  constant  and  never-failing  stream  of  pure 
fresh  water,  and  the  answer  denies  that  the 
water  flowing  from  the  wpring  ever  at  any 
time  ran  or  flowed  to  or  upon  the  plaintiff's 


premises,  the  denial  is  sufficient.    (WilkinB 
T.  McCue,  46  Oal.  666.) 

Allegation  that  plaintiff  ia  in  condition  to 
use  water.    See  ante,  462. 

Action  for  possession,  amendment  seeking 
injunction.    See  Pleading  and  Practice,  672. 

Allegations  as  to  adverse  claim  on  informa- 
tion and  belief.    See  ante,  403. 
_  Cross-complaint  in  action  to  restrain  diver- 
sion.   See  Cross-complaint,  18. 

Evidence  of  title  to  land  not  described  in 
complaint  is  not  admissible.    See  ante,  425. 

484.  Where  the  decree  in  an  action  to  re- 
strain the  diversion  of  water  permits  the 
diversion  of  it  by  the  defendant  for  any  useful 
purpose,  so  as  not  to  leave  an  insufiicient 
now  for  the  plaintiff's  domestic  use  and 
watering  of  stock,  and  restrains  the  defendant 
from  diverting  the  water  beyond  the  water- 
shed of  the  stream,  and  requires  him  to  re- 
turn the  unused  surplus  to  we  stream  above 
the  plaintiff's  land,  the  decree  is  as  favorable 
to  the  defendant  as  he  can  properly  ask  for, 
and  cannot  be  complained  of  by  him  apon 
appeal.    (Chauvet  v.  Hill,  93  CaL  407.) 

485.  The  clause  of  a  decree  enjoining  the 
defendants  "  from  in  any  manner  interfering 
with  the  waters  of  said  springs  so  as  to  pre- 
vent the  same,  or  any  part  thereof,  from 
flowing  into  Lytle  creek,"  only  appUes  to  de- 
fined streams,  and  does  not  restram  him  from 
availing  himself  of  percolations  upon  his  own 
land,  even  though  he  might  thereby  diminish 
the  water  which  would  otherwise  issue  from 
the  springs.  (Huston  t.  Leach,  63  Oal. 
262.) 

486.  In  an  action  by  a  subsequent  appro- 
priator  of  water  for  purposes  of  irrigation  and 
domestic  use,  to  restram  its  diversion  when 
not  needed  by  a  prior  appropriator  for  mill 
pnriwses,  an  allegation  that  the  defendant  was 
continuing,  and  that  he  threatened  to  con- 
tinue, to  divert  the  water,  when  not  needed 
for  mill  purposes,  is  material ;  and  a  findins 
that  on  a  certain  day  the  defendant  deprived 
the  plaintiff  of  the  use  of  the  water  is  insuffi- 
cient' to  sustain  an  injunction,  without  a 
finding  as  to  how  long  the  deprivation  con- 
tinued, or  as  to  whether  the  defendant  threat- 
ened to  continue  it.  (Ball  t.  Kehl,  87  CaL 
505.) 

Nonsuit  as  to  persons  improperly  Joined. 
See  Parties,  77. 

Disobeying  order  enjoining  diversion.  See 
Contempt,  58. 

Findings  in  suit  to  restrain  diversion.  See 
ante,  XIV,  2,  p,  F. 

r.  Actions  to  Quiet  Title  or  Determine  Ad- 
verse Clainis  to  Water. 

487.  Action  lies  toqoiet  title  to  a  sheet-iron 
water-pipe,  and  to  water  flowing  through  the 
same  from  a  reservoir  to  a  quartz-mill  owned 
bjjr  the  plaintiff,  to  which  the  pipe  and  water 
right  are  appnrtenant.  Such  water-pipe  con- 
stitutes an  artificial  watercourse  appurtenant 
tothe  real  estate.  (Standout  v.  Bound  Valley 
W.  Co.,  77  Cal.  399.) 

Cited  79  Cal.  671. 

488.  Party  who  is  not  in  possession  of  water 
cannot  maintain  action,  under  section  264  of 
the  Practice  Act,  to  aetermine  an  adverse 
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claim  to  it    (Nevada  etc.  Co.  t.  Kidd.  S7 

Cal.  282.) 

Oited  75  Gal.  483 ;  6  Mont.  88. 

489.  It  is  not  necessary,  in  order  to  main- 
tain an  action  to  quiet  title  to  a  water  right, 
that  there  should  be  an  actual  interference 
•with  the  plaintiff's  right.  The  assertion  of 
an  adverse  claim  is  all  that  is  required. 
(Peregoy  v.  Sellick,  79  Cal.  568.) 

490.  A  pUdntiS  in  an  action  to  quiet  title, 
who  claims  a  right  to  divert  a  stream  as 
against  riparian  proprietors  below  the  point 
01  diversion,  must  base  his  claim  wholly  upon 
prescription,  and  if  his  claim  has  not  merged 
into  a  prescriptive  right,  he  has  no  ri^ht 
which  can  be  quieted,  and  is  not  in  a  position 
to  question  the  rights  or  the  extent  of  the 
rights  of  the  defendants.  (Alta  Land  etc.  Co. 
T.  Hancock,  85  Oal.  219.) 

491.  An  action  will  lie  to  quiet  title  to  a 
water  right  acquired  by  appropriation  bv 
means  oi  a  dam  and  ditch,  and  to  the  full 
flow  of  ttie  stream  to  the  head  of  the  ditch. 
and  a  complaint  alleging  an  appropriation  by 
plaintiff  of  the  water  for  purposes  of  irrigation 
and  domestic  purposes,  and  charging  an  ad- 
verse entry  upon  the  stream  and  diversion  of 
the  water  by  defendants,  and  that  the  claim 
of  the  defendants  is  entirely  subject  to 
plaintiff's  claim  and  title,  and  is  wholly  in- 
valid and  without  right  as  against  the  ap- 
propriation of  said  water  by  plaintiff,  states  a 
cause  of  action.  (Peregoy  v.  Sellick,  79  Cal. 
668.) 

492.  When  a  complaint  in  an  action  to 
quiet  title  to  the  waters  of  a  stream  shows 
that  the  plaintiffs  were  the  owners  of  certain 
land  to  and  upon  which  the  stream  of  water 
in  question  naturally  flowed,  and  that  by 
virtue  of  their  riparian  ownership  of  the  land 
they  were  entitled  to  have  the  use  of  the 
water  in  the  stream  upon  the  land,  the  com- 
plaint sufficiently  shows  the  riparian  right  of 
the  plaintiffs,  and  the  fact  that  it  also  alleges 
that  the  plaintiffs  have  the  right  to  divert 
from  its  natural  channel,  and  to  use  for  irrigat- 
ing and  domestic  purposes,  all  the  waters 
of  the  stream,  does  not  restrict  the  plaintiffs 
to  proof  of  a  right  acquired  by  appropriation, 
but  such  latter  allegations  may  bie  treated  as 
surplusage,  so  far  as  the  statement  of  the 
cause  of  action  is  concerned,  and  do  not  vitiate 
the  complaint.  (Harris  v.  Harrison,  93  Cal. 
676.) 

493.  In  an  action  to  determine  the  adverse 
rights  of  the  parties  to  the  waters  of  a  stream, 
where  the  complaint  alleges  that  the  plaintiff 
is  the  owner  of  and  entitled  to  the  use  of  all 
the  water,  at  the  i>oint  where  the  defendant's 
dam  was  erected,  in  excess  of  two  hundred 
inches,  an  allegation  that  the  plaintiff  has 
been  deprived  of  the  use  and  enjoyment  of 
upward  of  four  hundred  and  fifty  inches  of 
water  by  the  acts  of  the  defendant  in  erect- 
ing the  dam  does  not  limit  the  plaintiff's 
claim  to  the  four  hundred  and  fifty  inches, 
or  in  any  manner  qualify  the  allegation  that 
the  plaintiff  owns  all  the  water  in  excess  of 
two  hundred  inches.  (Riverside  Water  C!o.  v. 
<3fage,  89  Gal.  410.) 

494.  When  the  facts  alleged  in  a  complaint 
to  quiet  title  to  water  flowmg  through  a  pipe 


to  the  plaintiff's  mill  show  that  the  use  of 
the  water  is  necessary  to  the  nse  of  the  mill, 
the  absence  of  a  direct  aHegation  to  that  effect 
will  not  vitiate  the  complaint  as  against  a 
general  demurrer.  (Standart  v.  Round  Val- 
ley W.  Co.,  77  Oal,  899.) 

Allegation  as  to  adverse  possession  on  in- 
formation and  belief.    See  ante,  403. 

495.  In  an  action  to  quiet  title  to  the  nae  of 
water,  a  witness  who  has  testified  that  he  had 
measured  the  water  in  the  stream  in  question 
at  a  specified  time,  and  also  the  water  at 
other  streams,  and  given  the  results  of  his 
measurement  of  the  stream  in  controversy, 
cannot  be  properly  asked  as  to  the  compara- 
tive amount  of  water  in  the  other  streams  at 
points  not  stated,  whose  measurement,  length, 
or  watersheds  are  not  specified,  as  compared 
with  the  amount  of  water  in  them  in  preced- 
ing yearff,  for  the  purpose  of  showing  that 
there  was  more  than  the  average  amount  of 
water  in  the  stream  in  question  at  the  time  of 
the  measurement,  the  evidence  being  too  gen- 
eral and  remote  to  be  competent  for  that  pur- 
pose.   (Harris  v.  Harrison.  93  Cal.  676.) 

Evidence  of  carrying  capacity  of  ditch, 
where  the  only  right  claimed  in  suit  to  qoiet 
title  is  right  of  way  for.    See  ante,  100. 

496.  In  an  action  to  quiet  title  to  a  stream 
of  water  claimed  by  one  riparian  proprietor 
as  against  another,  no  other  rights  being  in- 
volved, where  the  evidence  shows  that  the 
amount  of  water  in  the  stream  is  so  small 
that  the  upper  riparian  proprietor  cannot  nse 
it  for  any  useful  irrigation  without  practically 
absorbing  it  all,  and  leaving  none  to  flow  down 
to  the  land  of  the  lower  riparian  proprietor, 
and  the  evidence  is  sufiicient  to  warrant  the 
court  in  finding  that  in  order  to  irrigate  it  is 
necessary  that  the  full  flow  of  the  stream  be 
used  at  once,  a  decree  apportioning  equally 
between  the  parties  the  use  of  the  full  flow  <h 
the  stream  during  alternate  periods  of  time  is 
not  erroneous,  and  is  supported  by  plead- 
ings setting  up  the  rights  of  the  parties  to 
irrigate  their  respective  lands  by  the  use  of 
the  water  in  controversy.  (Harris  v.  Harri- 
son, 93  Cal.  676.) 

C!ost8  in  action  to  try  titie  to  use  of  vat«, 
and  for  damages.    See  Costa,  13. 

8.  Conveyance,  Reservation,  or  Lease  of  Water 
Right. 

497.  Right  to  water  acquired  by  appropria- 
tion may  be  transferred  like  other  property: 
Arguendo.  (McDonald  v.  Bear  River  etc.  Co., 
13CaL220.) 


498.  Any  contract  executed  which 
the  equitable  right  to  a  ditch  and  t£e  use 
of  the  water  appurtenant  to,  or  connected  with, 
the  ditch,  as  the  property  of  the  grantee,  is 
enough  to  insure  to  him  the  rights  for  which 
he  stipulated  as  against  an  adverse  claimant. 
(Ortman  v.  Dixon,  18  Cal.  33.) 

499.  Whether  a  water  right,  to  pass  the 
legal  title  from  grantor  to  grantee,  the  premi' 
ses  being  in  adverse  possession,  must  be  con- 
veyed by  deed,  query?  ((>rtman  v.  Dixon, IS 
C^.  33.) 

600.  ()ne  who  enters  into  the  possession  of 
a  ditch  used  for  appropriating  water,  under  a 
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verbal  m\e  inade  to  him  of  the  same,  does 
not  ancceed  to  the  rights  of  the  seller  so  as  to 
claim  the  bene&t  of  the  seller's  prior  appro- 
priation of  the  water  flowing  in  the  Eame,  but 
must  date  his  appropriation  irom  the  time  he 
enters  into  possession.  (Smith  t.  O'Hara,  43 
Cal.  371.) 
Cited  8  Mont.  228. 

501 .  Where  the  owner  of  land  receives  water 
acquired  by  appropriation  by  means  of  a  ditch 
passing  through  the  land  of  another  and  flow- 
ing  therefrom  over  adjacent  land,  and  sach 
water  is  necessary  to  the  proper  use  of  his 
land,  and  by  such  means  has  been  brought 
and  actually  used  upon  the  land  for  years, 
the  water  right  is  an  appurtenance  to  the  land 
upon  which  it  is  used,  which  will  pass  by  a 
deed  conveying  the  land,  even  though  the 
ditch  terminates  at  a  long  distance  from  the 
land  conveyed,  and  the  right  to  take  the  water 
therefrom  across  the  adjacent  land  was  partly 
without  right  and  partly  conferred  by  a  re- 
'vocable  license.  (Crooker  t.  Benton,  93  Cal. 
866.) 

602.  As  long  as  the  purchaser  of  the  land, 
who  took  the  water  right  as  an  appurtenance 
thereto  under  his  conveyance,  is  permitted  to 
take  the  water  over  the  adjacent  land,  the 
yendor  cannot  object,  nor  can  he  sell  the 
ditch  to  a  third  party  so  as  to  convey 
the  water  right,  or  enable  such  third  party  to 
plead  the  infirmity  of  the  purchaser's  title  to 
the  right  of  way  for  flow  of  the  water  across 
the  adjacent  land.  (Crooker  t.  Benton,  93 
Cal.  366.) 

603.  If  J  by  the  erection  of  a  mill  and  the  pos- 
sessory right  of  land  on  a  stream,  the  water 
be  acquimi,  a  transfer  of  the  possession  of 
the  property  to  a  vendee,  as  owner,  passes 
the  water  right:  Arguendo.  (McDonald  v. 
Bear  River  etc.  Co.,  13  Cal.  220.) 

Cited  21  Or.  118. 

504.  The  defendant  agreed  to  sell  to  the 
plaintiff  a  lot  of  land  (part  of  a  larger  tract) 
with  the  water  right  appurtenant  to  the  lot, 
the  said  water  right  being  the  pro  rata  share 
belonging  to  said  lot  of  the  water  right  for 
the  larger  tract,  etc.  ,^  and  in  an  action  for  the 
breach  of  the  contract  by  the  vendee,  the 
court  found  that  the  defendant  wholly  tailed 
to  deliver  to  the  plaintifi  upon  said  lot  the 
water  appurtenant  and  belonging  thereto, 
etc.  Held,  the  contract  did  not  require  the 
defendant  to  deliver  any  water  to  the  plain- 
tiff, but  simply  to  transfer  the  water  right, 
and  this  was  effected  by  the  delivery  of  the 
contract  and  of  the  possession  of  the  land  to 
the  plaintiff.  (Booth  v.  Chapman,  69  Cal. 
149.) 

Ootenant  of  water  right  conveying  right  to 
divert.    See  Cotenancy,  87,  88. 

Water  right  passes  on  sale  under  foreclos- 
ure.   See  ante,  XIII. 

Water  right  as  appurtenant  to  land.  See 
Deeds,  805. 

Water  right  may  be  assigned  without  mill. 
See  Assignments  of  Contracts,  16. 

Deed  does  not  carry  right  to  damages  for 
past  illegal  use.    See  Deeds,  260. 

Grantor  is  not  estopped  to  divert  water, 
when.    See  Deeds,  294. 


Beservation  of,  what  ia  not.    See  Deeds, 
312. 
Spring  passes  as  appurtenant.  See  ante,  88. 

606.  In  an  action  for  the  diversion  of  water 
from  a  ditch,  brought  by  the  owner  of  the 
ditch  property  against  the  successor  in  inter- 
est of  the  grantor  of  the  right  of  way,  in 
which  the  issue  to  be  tried  is  as  to  the  right 
to  a  permanent  easement  of  defendant  in  the 
ditch  and  water  right,  it  is  error  to  admit  evi- 
dence as  to  a  verbal  contract  with  the  grantor 
for  the  use  of  water  on  behalf  of  the  defend- 
ant.   (Dorris  y.  Sullivan,  90  Cal.  279.) 

606.  The  defendant  in  such  action  cannot 
avail  himself,  as  a  defense,  at  the  trial,  of  the 
fact  that  the  verbal  contract  was  partly  per- 
formed by  his  gprantor,  if  be  has  failed  to 
plead  facts  sufficient  to  entitle  him  to  a  spe- 
cific performance,  nor  can  he  avail  himself  of 
the  defense  of  an  irrevocable  license  If  no 
license  of  any  kind  has  been  pleaded.  (Dor- 
ris V.  Sullivan,  90  Cal.  279.) 

607.  The  defendant  in  such  action  is  not  en- 
titled to  enforce  a  specific  performance  of  the 
verbal  contract,  where  it  does  not  appear  that 
the  plaintiff  was  unable  to  perform  the  con- 
tract on  his  part,  in  the  absence  of  proof  of  a 
tender  of  full  performance  on  the  part  of  the 
defendant,  and  a  request  from  him  of  full 
performance  by  the  plaintiff,  and  where  it 
appears  that  only  part  of  the  purchase  money 
was  paid  by  the  grantor  of  the  plaintiff,  and 
no  oner  or  intention  appears  on  the  part  of 
the  plaintiff  or  of  his  grantor  to  pay  the  re- 
mainder, no  part  specific  performance  Can  be 
enforced.    (Dorris  v.  Sullivan,  90  Cal.  279.) 

608.  A  grant  of  all  or  any  portion  of  ri- 
parian rights,  as  such,  to  a  water  company 
severs  the  rights  granted  from  the  land,  and 
disables  the  riparian  proprietor  from  granting 
them  with  the  land  to  a  subsequent  pur- 
chaser.   (Grould  V.  Stafford,  91  Cal.  146.) 

609.  If  a  grant  of  riparian  rights  is  only 
for  a  limited  time,  or  upon  condition  subse- 
quent by  which  it  may  be  terminated,  the 
grantor  may  maintain  an  action  to  protect  hia 
reversionary  right  against  the  acquisition  of  a 
prescriptive  title,  but  can  maintain  no  action 
if  his  grant  was  absolute  and  unconditional. 
(Gould  V.  Stafford,  91  Cal.  146.) 

610.  A  grant  made  by  the  owner  of  land  of  a 
right  to  divert  and  use  the  water  of  a  stream 
bordering  upon  his  land  cannot  affect  in  any 
way  the  rights  of  an  adjacent  proprietor  to 
the  use  of  his  due  proportion  of  the  water. 
The  vendor  can  grant  only  the  right  to  the 
use  of  such  proportion  of  the  water  as  per- 
tains to  his  own  land.  (Anaheim  W.  Co.  y. 
Semi-Tropic  W.  Co.,  64  Cal.  186.) 

Cited  69  Cal.  409,  445. 

611.  If  one  who  has  appropriated  a  part  of 
the  water  of  a  stream  to  prop«l  machinery  at 
a  point  on  the  same  makes  a  conveyance  of 
all  his  interest  in  the  water  of  the  stream  to 
one  who  has  a  ditch  above,  he  does  not  there- 
by lose  his  prior  right  to  the  water  which 
flows  down  after  the  sale,  as  against  one  who 
appropriated  the  water  of  the  stream  below 
him  after  his  appropriation,  but  before  his 
sale.    (McDonald  v.  Askew,  29  Cal.  200.) 

512.  A  person  who  has  built  a  mill  on  a 
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stream  and  appropriated  a  part  of  its  water 
to  propel  machinery  does  not  loee  his  prior 
right  over  one  who  nas  claimed  the  water  be- 
low him  for  mining  purpoees,  by  a  sale  of  hia 
interest  in  the  water  of  the  stream  to  be  used 
in  a  ditch  above.  (McDonald  y.  Aakew.  29 
Cal.200.) 

618.  An  agreement,  stated  in  the  opinion, 
whereby  the  plaintiff  was  to  furnish  and  the 
defendant  to  take,  at  a  specified  price,  certain 
water,  to  be  used  in  running  a  qaarti>mill 
belonging  to  the  latter,  held,  not  to  require 
the  defendant  to  pa^  the  stipulated  price 
after  he  had  parted  with  his  ownership  oi  the 
mill.  (Table  Mountain  etc  Co.  t.  Cbavanne, 
70  Cal.  616.) 

Agreement  as  to  right  of  way  for  a  ditch, 
when  a  sale  and  not  a  mere  license.  See 
ante,  XII,  2. 

Agreements  for  use  of  water,  writing  necea- 
aity  of.    See  Statute  of  Fraudf ,  1, 10,  n. 

Covenant  to  furnish  water  right,  complaint 
in  suit  to  enforce.  See  Specific  Performance, 
184. 

614.  A  reservation  of  water  rights  acquired 
by  the  owner  of  land  under  a  contract  for  the 
division  of  the  flow  of  a  stream,  made  in  a 
grant  of  part  of  the  land,  does  not  entitle  the 
grantor  to  develop  water  on  the  land  granted, 
by  the  digging  of  wells  or  the  running  of  tun- 
nels, or  preclude  the  grantee  from  so  develop- 
ing water,  so  long  as  he  does  not  interfere 
with  or  perceptibly  diminish  the  flow  of  the 
stream.  (Albambra  Addition  Water  Co.  y. 
Mayberry,  88  Oal.  68.) 

Agreement  bjr  riparian  owner  for  water 
right  on  relinquishment  of  rights.  See  ante, 

616.  An  npper  riparian  proprietor  who  en- 
ters into  an  agreement,  purporting  to  be  a 
lease,  with  a  lower  proprietor,  whereby  the 
latter  grants  to  him  for  a  certain  term  the 
right  to  the  use  of  the  waters  of  the  adjoining 
stream  for  domestic  purposes  and  irrigation, 
is  not,  upon  the  expiration  of  the  agreement, 
estopped  from  asserting  his  right  as  a  riparian 
proprietor  to  the  use  of  the  water  of  the 
stream.  (Swift  y.  (Goodrich,  70  Cal.  108.) 
Cited  80  Cal.  193. 

616.  A  flume  not  being  a  nuisance  per  se,  a 
riparian  proprietor,  after  he  has  leased  the 
land,  has  no  power  or  right  to  control  the  use 
of  the  flnme  by  the  lessee,  and  is  not  respon- 
sible for  any  unlawful  or  excessive  use  of  the 
stream  by  means  of  it,  for  purposes  of  irriga- 
tion, unless  the  lease  contemplated  or  neces- 
sarily involved  a  nuisance  or  a  wrongful  use. 
((Sould  V.  Stafford,  91  Cal.  146.) 

617.  There  can  be  no  presumption,  in  the 
absence  of  evidence,  that  the  lessor  intended 
or  contemplated  an  unlawful  use  of  tlie  flume 
b^  his  lessee ;  and  a  finding  that  the  lessor 
diverted  or  misapplied  or  wasted  the  waters 
of  the  stream,  or  caused,  authorized,  or 
promoted  its  misapplication  or  waste,  is  not 
sustained  by  the  evidence  where  it  merely 
appears  that  his  lessee  misapplied  the  water 
by  means  of  the  flume  constructed  by  the 
lessor.    (Gould  v.  Stafford,  91  Cal.  146.) 

Lease  of  water  right,  adverse  possession  by 
tenant.    See  ante,  XIV,  2,  g,  B. 


t.  Abandonment  or  Termlnatfcm  ol  Watw 
Right. 

618.  It  would  require  clear  proof  that  th« 
purposes  of  the  water  for  a  sawmill  had  beaa 
lolly  answered,  to  hold  that  the  title  to  tte 
water  was  abandoned.  (McDonald  y.  Bear 
River  etc  Co.,  13  Cal.  220.) 

619.  The  facts  that  water  was  appropriated 
for  a  particular  purpose,  and  that  the  purpoes 
has  been  fully  accomphehed,  and  that  when 
accomplished  the  appropriators  dispersed  and 
allowed  a  long  time  to  elapse  without  osing 
the  ditch,  and  then  sold  it  tor  a  nominal  sam, 
may  be  received  in  evidence  as  tendins  to 
show  abandonment.  (Davis  y.  (3ale,  32  Gal. 
26.) 

620.  One  who  has  abandoned  bis  pnat  ri^t 
to  the  use  of  water  cannot,  bj  afterward 
making  a  sale  of  the  same,  revive  liis  prior 
right  in  favor  of  his  grantees,  even  if  the  sale 
is  made  in  good  faith.  (Davis  y.  Qale,  St 
OaL  26.) 

621.  After  a  ditch  by  which  the  water  of  a 
creek  was  appropriated  for  mining  purposes 
has  fallen  into  disuse  and  has  been  abandoned, 
the  water  right  is  destroyed  by  the  abandon- 
ment, and  where,  after  such  abandonment, 
the  water  of  the  creek  has  continuously  flowed 
over  lands  belon^g  to  a  riparian  owner,  and 
been  used  by  him  for  irri^tion  and  for  do- 
mestic and  general  farming  purposes,  for 
many  years,  no  person  claiming  under  the 
appropriators  can  revive  the  oQ  ditch  and 
water  right  so  as  to  divert  the  water  beyond 
the  watershed  of  the  creek,  to  the  injory  of 
the  riparian  owner.  (Kirman  y.  HonnewiU, 
93  Cal.  619.) 

Water  turned  into  stream,  whether  aban- 
doned.   See  ante,  XIV,  2,  n. 

Second  notice  of  appropriation  is  not  aban- 
donment of  first.    See  ante,  264. 

Abandonment  of  pre-emption  claim  defeats 
right  of  grantee  to  divert.    See  ante,  884. 

622.  Water  right  under  appropriation  far 
mining  purposes  is  not  lost  by  exhaustion  of 
the  mine  for  which  it  was  appropriated, 
(Lowden  v.  Frey,  67  Cai.  474,  477.) 

Abandonment  of  water  righta.  See  Minei 
and  Mining,  XI,  8,  g. 

WATER  FBORT. 

San  Francisco,  water  front  oL  See  San 
Francisco,  XIV,  10,  a. 

Streets  on.    See  Streets,  II. 

WATEB  LOTS. 

San  Frandsoo  beach  and  water  lotb  See 
San  Francisco,  XIV,  10. 

WATS. 

See  Highways. 

Easement  of.    See  Easements,  IH,  & 

Streets.    See  Streets. 

Railroad,  right  of  way  tar.    See  Railroad^ 

Ditch,  right  of  way  for.  See  WaterooosMS, 
XU,2. 
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liabOity  of   county  for  purchase  of  set  by 
sealer.    See  Oounties,  60. 

WHARFAGE. 

See  Wharves,  VII. 
Whuflngers.    See  Wharves,  Vn. 

WHABTES. 
I.  Bight  to  BoUd  Wharf^  Enjoining 

Ereetton  of. 
n.  Aet  Granting  Blgkt  to  Bnlld  Wharf} 

Petition  for  Vranehlso. 
m.  Wharves  Bnllt  into  Tide  Water. 
IT.  Legislative    Gonflrmatlon    of  Told 

Lease,  Effect  of. 
T.  Keeping  In  Repair. 
TI.  Injur  t*  Wharf. 
Tn.  Wharfage  and  Dockage;  Grant  of 
Bight  to  Free  Dockage. 
Tm.  Wharves  in  San  Francisco. 
See  Harbor  Oommissioners. 
Delivery  at  wharf.    Bee  Sales,  IV,  7. 
Accretion  caoeed  by.    See  San  Francisco, 
27ft. 

Ordinance  delegating  power  of  dty  over. 
See  Ordinances,  127. 

Conveyance  of  easement,  condnsivenees  of. 
Bee  San  Francisco,  294. 

House  is  no  part  of  wharL  See  Deeds, 
S16. 

I.  Bight  to  Bnlld  Wharf;  Enjoining  Eree- 
tton of. 

1.  At  common  law  a  riparian  proprietor  on 
navigable  water  has  no  right  to  wharf  out 
against  his  own  land.  (Dana  v.  Jackson 
Street  Wharf  Co.,  31  Cal.  118.) 

Cited  2  Wash.  248. 

2.  The  i>oint  not  decided  whether,  at  com- 
mon law,  a  riparian  proprietor  can  wharf  out 
irom  his  land  into  deep  water.  (Cobom  v. 
Ames,62  0aL885.) 

8.  The  state  harbor  commissioners  may  be 
enjoined  from  erecting  a  wharf  upon  a  water 
lot  which  is  the  property  of  private  persons. 
(Payne  v.  English,  79  Cal.  640.) 
Cited  86  Cal.  618. 

4.  Erection  of  wharf  materially  obstruct- 
ing free  access  of  riparian  owner  will  be  en- 
joined as  a  nuisance.    (Shirley  v.  Bishop,  67 
Cal.  543.) 
Cited  74  Cal.  467 ;  2  Wash.  282. 

Right  to  build  wharf  in  San  Francisco  bay. 
See  post,  VIII. 

Erection  or  obstructiao  of,  enjoining.  See 
Injunctions,  II,  8. 

n.  Aet  Granting  Bight  to  BnUd  Wharf; 
Petttton  for  Franchise. 

6.  A  lenslative  grant,  authorizing  the  gran- 
tee to  bolld  and  erect  a  wharf,  and  conveying 
the  Tifhi  "  to  the  are  and  occupancy  of  the 
adjoining  land,"  with  a  proviso  tbat  "  it  shall 
be  used  for  none  other  than  wharf  purposes" 
for  a  specified  time,  confers  such  an  interest 
in  the  land  as  entitles  the  grantee  to  recover 
the  possession  of  a  party  wno  intrudes  upon 


and  deprives  him  of  the  possession.    (Frisbie 
V.  McClernin,  88  Cal.  668.) 

6.  An  act  of  the  legislature  granting  to  the 
parties  .therein  named  the  right  "to  build  a 
wharf  as  long  as  twelve  hundred  feet  near 
the  island  in  the  tule  in  Suisun  valley,  county 
of  Solano,  on  the  land  of  the  state,"  is  not 
void  for  uncertainty,  but  is  good  as  a  grant 
from  the  state  of  such  rights  and  privileges  as 
can  be  held  to  have  passed  by  a  fair  and  rea- 
sonable construction  of  its  terms.  (Rush  v. 
Jackson,  24  Cal.  808.) 

7.  Under  the  terms  ot  such  a  grant,  the 
grantees  therein  named  have  the  right  to 
select  any  point  on  the  slough  which  was  near 
the  island  in  the  tule,  in^Suisun  vallev,  for 
the  erection  of  their  wharf,  and  to  build  it  of 
any  length  they  may  elect,  not  exceeding 
twelve  hundred  feet.  (Rush  v.  Jackson,  24 
Cal.  808.) 

8.  No  oblieation  is  imposed  on  the  grantees, 
but  it  is  left  to  their  choice  and  election 
whether  they  accept  the  grant  or  build  a 
wharf,  and  of  what  length  the  wharf  shall  be, 
so  that  it  does  not  exceed  twelve  hondr^ 
feet.    (Rash  v.  Jackson,  24  Cal.  808.) 

9.  Under  such  a  grant  the  grantees  must, 
within  a  reasonable  time,  select  the  site  of 
their  wharf  and  prosecute  its  erection  with 
ordinary  diligence,  and  the  extent  of  the 
grant  will  be  detennined  by  the  length  of 
wharf  built,  or  amount  of  appropriation  made 
within  a  reasonable  time.  (Rush  v.  Jackson, 
24  Cal.  808.) 

10.  Where  the  act  making  snch  grant  was 
passed  in  1862,  and  in  the  same  year  the 
grantees  selected  the  site  for  their  wharf,  and 
built  it  two  hundred  feet  in  length,  and  from 
that  time  up  to  1858  made  no  further  erec- 
tion or  appropriation,  held,  that  the  grantees 
thereby  determined  their  acceptance  of  the 
grant,  and  the  extent  of  their  acceptance,  and 
the  grant  became  inoperative  beyond  the  two 
hundred  feet  appropriated.  (Rushv.  Jack- 
son, 24  Cal.  808.) 

Cited  80  Cal.  841 ;  92  Oal.  648. 

11.  Application  to  board  of  supervisors  for 
franchise  to  construct  a  wharf  in  accordance 
with  the  provisions  of  the  act  of  March  1, 
1870,  must  particularly  describe  the  localitv 
of  the  wharL  (Templeton  v.  Cobum,  48  Oaf. 
663.) 

m.  Wharves  Bnllt  into  Tide  Water. 

12.  It  does  not  follow  as  a  legal  conclusion 
that  a  wharf  erected  below  high-water  mark 
in  tide  water  and  upon  the  soil  thereunder 
belonging  to  the  state,  is  a  public  nuisance, 
or  an  injury  to  commerce  and  navigation. 
Whether  such  wharf  is  a  public  nuisance  is 
a  question  of  fact.  (People  ex  rel.  Tesche- 
macber  v.  Davidson,  SO  Cal.  379.) 

Cited  46  Cal.  66 ;  76  Cal.  161. 

IS.  If  a  wharf  is  erected  in  tide  waters  and 
upon  soil  belonging  to  the  state,  without  a 
license  from  the  state,  it  will  belong  to  the 
state,  and  possession  of  the  land  and  wharf, 
if  withheld,  can  be  recovered  in  ejectment  by 
the  state.  (People  ex  rel.  Teschemacber  v. 
Davidson,  80  Cal.  879.) 
Cited  31  Cal.  690;  62  Cal.  397 ;  91  Cal.  22a 
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Wharves  buOt  in  San  Frandaco  bay.  See 
poet,  vin. 

Right  of  private  owner  to  collect  wharfage 
where  wharf  eztenda  into  tide  water.  See 
poet,  28. 

14.  The  state  may  maintain  ejectment  far  a 
wharf  constructed  without  authority  beyond 
low-water  mark.  (Coburn  t.  Ames,  52  Cal. 
S86.) 

15.  If  a  wharf  is  constructed  oyer  the  land 
of  a  riparian  proprietor,  extending  beyond 
low-water  mark  into  deep  water,  he  cannot 
maintain  eiectment  for  that  part  of  the  wharf 
extending  beyond  low-water  mark  into  the 
ocean.    (Coburn  t.  Ames,  52  Oal.  386.) 

16.  If  a  lease  is  given  of  land  on  the  shore 
of  the  ocean,  extending  down  to  low-water 
mark,  and  the  lessee  constructs  a  wharf  from 
the  shore  extending  into  the  water  beyond 
low- water  mark,  that  portion  of  the  wharf 
beyond  low-water  mark  is  not  an  improve- 
ment on  the  demised  premises,  nor  appurte- 
nant thereto,  nor  is  it  a£9xed  to  them  in  the 
sense  of  the  atatute,  even  if  attached  to  the 
wharf  on  the  demised  premises  by  nails,  bolts, 
imd  screws.    (Coburn  v.  Ames,  52  Oal.  38o.) 

17.  A  lease  of  a  tract  of  land  on  the  seashore 
extending  down  to  low-water  mark,  with  a 
clause  that,  at  the  expiration  of  the  term,  the 
lessees  shail  surrender  the  demised  premises, 
does  hot  compel  the  lessees  to  surrender  to 
the  lessor  a  wharf  beyond  low-water  mark 
which  they  have  constructed  during  the  term, 
and  which  is  attached  to  a  wharf  on  the  de- 
mised premises.  (Coburn  v.  Ames,  62  Cal. 
885.) 

IT.  LeftsUtiTe     CoBflrmatlon    of    Teld 
Lease,  Effect  of. 

18.  The  confirmation  by  the  legislature  of 
a  lease  of  a  wharf,  the  property  of  the  state, 
void  because  made  by  a  Doard  of  commis- 
Bioners  who  had  no  power  to  make  it,  only 
vests  in  the  lessee  the  estate  attempted  to 
be  created  by  the  lease.  (People  ex  rel.  Har- 
bor Commrs.  v.  Broadway  Wharf  Co.,  31  Cal. 
83.) 

T.  Keepingr  In  Repair. 

19.  A  wharf  company  is  bound  to  keep  its 
wharf  in  a  proper  cundition,  and  it  is  liable 
for  losses  sustained  bv  reason  of  its  neglect  to 
do  so.  (Finn  v.  Vallejo  Street  Wharf  Co.,  7 
Cal.  263.) 

TI.  Injury  to  Wharf. 

20.  When  there  is  material  evidence  to 
ahow  that  the  damage  caused  to  plaintiff's 
wharf  by  defendant's  schooner  being  driven 
against  it  by  a  violent  gale  was  the  result  of 
inevitable  accident,  and  not  of  defendant's 
negligence  as  claimed  by  plaintiff,  the  find- 
ing 0?  the  court  below  that  the  accident  was 
inevitable  will  not  be  disturbed.  (Stearns  v. 
Hooper,  78  Cal.  841.) 

Til.  Wharfage  and  Dookage;   ttrant  of 
Right  to  Free  Dockage. 

Wharfage.    See  Harbor  Commissioners. 
Power  to  tax,  the  right  to  collect.    See  Tax- 
ation, 153. 

21.  The  term  "wharfage"  ia  applied  to  a 


chaive  for  landing  goods,  whether  upon  an 
artificial  erection  or  a  natural  landing.     (Sao- 
ramento  v.  New  World,  4  CaL  41.) 
ated  4  Cal.  45. 

22.  A  mere  right  to  collect  wharfage  and 
dockage  for  a  certain  term  of  years  is  neither 
real  estate  nor  personal  property,  bat  a  fran- 
chise or  incorporeal  hereditament — an  un- 
certain profit  issuing  out  of  the  realty.  (De 
Witt  V.  Hays,  2  Cal.  463.) 

23.  Where  the  city  anthoritiea  have  the 
right  to  erect,  repair,  and  r^ulate  wharves 
and  the  rates  of  wharfage,  and  the  banks  of 
the  river  in  front  of  the  city  are  dedicated  to 
the  public,  it  follows  that  the  right  to  collect 
wharfage  devolves  on  the  corporation.  (Sac- 
ramento v.  New  World,  4  Oal.  41.) 

24.  The  proprietor  of  a  wharf  may  insist  on 

compensation  for  the  use  made  of  hia  wharf 
above  the  line  of  low  water,  but  no  compensa- 
tion can  be  claimed  for  that  part  of  the  wharf 
below  the  line  of  low  water.  Per  Hastings, 
O.  J.    (Ounter  v.  Geary,  1  Cal.  482.) 

36.  Whenever  the  state  shall  have  oon- 
atmcted  or  acquired  wharves  in  the  interest 
of  commerce,  it  may  collect  wharfage  as  pro- 
prietor for  the  nse  of  the  wharves.  Mynck, 
J.,  concurring.  (People  v.  Pacific  Rolling  Mills 
Co.,  60  Oal.  328.) 

26.  Dock^e  is  collected  to  assist  in  defray- 
ing the  expense  of  dredging;  and  under  the 
lease  from  the  state  harbor  commissioners  to 
the  defendant  (made  under  the  act  of  April 
4,  1870,  Suts.  1870,  p.  799)— by  the  terms  of 
which  the  defendant  is  to  do  all  the  dredging 
at  its  dock — the  former  have  not  the  ri^ht  to 
collect  dockage  fees  for  vessels  engaged  in  the 
defendant's  business,  landing  at  its  wharf; 
but  the  latter  may,  under  contract  with  such 
vessels,  collect  such  fees.  (People  T.  San 
Francisco  Oaslight  C!o.,  64  CaL  248.) 

Cited  60  Cal.  826. 

27.  To  attempt  to  impose  "wharfa^"in 
advance  of  the  construction  or  acquisition 
of  a  wharf,  would  be  an  attempt  to  lay  a  duty 
on  tonnage,  in  violation  of  article  I,  section 
10,  of  the  constitution  of  the  United  States. 
(People  y.  Pacific  Rolling  Milla  Co.,  80  CaL 
323.) 

28.  For  the  nse  of  wharves,  landings,  and 
other  artificial  means  for  facilitating  the  load- 
ing of  merchandise,  a  charge  proportioned  to 
the  tonnage  of  the  vessels  using  such  accom- 
modations may  be  exacted  by  individuals  or 
municipal  corporations  authorized  by  the 
state ;  and  such  charge  is  not  a  duty  on  ton- 
nage within  the  meaning  of  section  10  of 
article  I  of  the  constitution  of  the  United 
States,  which  forbids  the  states  to  lay  any 
duty  on  tonnage  without  the  consent  of  (in- 
gress. (People  ex  rel.  English  t.  Roberts,  93 
Cal.  659.) 

29.  A  charge  against  a  lighter  and  barge  for 
the  privilege  of  using  wharves,  docks,  and 
slips  within  the  jurisdiction  of  the  state  board 
of  harbor  commissioners,  under  regulations 
of  the  board  fixing  the  rates  of  dockage  for 
such  privilege  in  proportion  to  the  tonnage  oi . 
the  vessels  using  the  accommodations,  it  ap- 
pearing that  the  board  kept  the  wharves  la 
repair  and  the  slips  dredged,  and  that  but  for 
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the  dredging  the  vessels  coold  not  have  used 
the  sUpe,  is  not  a  duty  on  tonnage.  (People 
ex  rel.  English  t.  Roberts,  02  Cal.  659.) 

90.  Snch  charge  for  "dockage"  is  not  a 
violation  of  section  6  of  the  act  of  the  legis- 
latare  of  March  17, 1880,  wliich  provides  that 
no  "  wharfage"  is  to  be  collected  npon  com- 
merce within  the  state.  "Wharfage"  ia  the 
charge  against  merchandise  for  the  use  of  a 
wharf,  while  "dockaue"  is  a  charge  against 
vessels  for  the  privilege  of  mooring  to  the 
vrharves  in  the  slips.  (People  ex  rel.  Eng- 
lish V.  Roberts,  92  Oal.  659.) 

81.  If  a  ferry  company  leasing  wharf  from 
the  harbor  commiaeioners  under  the  act  of 
March  4,  1864,  conducts  a  railroad  business  in 
connection  with  the  ferry,  as  to  such  trans- 
portation business  it  must  be  considered  as 
acting  in  its  capacity  of  a  railroad  company, 
and  most  be  held  to  the  same  role  in  respect 
to  tolls  as  ii  its  road  terminated  at  the  wharf, 
iostead  of  the  other  ende  of  San  Francisco 
bay,  or  as  if  it  employed  some  other  vessel 
than  a  ferryboat  for  the  purpose  of  crossing 
the  bay  with  its  passengers  and  frewht.  (Peo- 
ple V.  San  Francisco  etc  B.  R.  Go.,  36  Oal. 
606,  618.) 

32.  If  a  ferry  company  leasing  a  wharf  from 
the  harbor  commissioners  under  the  act  of 
March  4,  1864,  undertakes  the  transportation 
of  freight  from  the  line  of  its  railroad  to  San 
Francisco,  and  the  delivery  thereof  over  the 
-wharf  to  the  parties  to  whom  it  may  have 
been  consignea,  it  is  not  in  respect  to  such 
business  a  ferryman,  and  has  tnerefore  no 
special  privileges,  but  stands  upon  the  same 
level  upon  which  all  other  transportation 
companies  stand,  and  must  pay  the  same  tolls. 
(People  V.  San  Francisco  etc.  R.  R.  Oo.,  35 
Oal.  606,  618.) 

83.  An  action  for  wharfage  may  be  main- 
tained, although  the  law  imposing  it  speaks 
only  in  terms  of  a  charge  for  "arrivals." 
(Sacramento  t.  Steamer  Confidence,  4  Cal. 
45.) 

84.  Moneys  collected  as  wharfage  and  tolls 
become  the  property  of  the  state  as  soon  as 
collected.  It  is  not  necessary  that  they  be 
first  paid  into  the  treasury.  (People  v.  Gray, 
66  Oal.  271.) 

85.  The  provisions  of  section  11  of  said  act 
(Stats.  1863-64,  p.  144),  which  provide  for  the 
collection  of  "  all  tolls,  dockage,  and  wharf- 
age charses  aothorized  and  required  to  be  col- 
lected, shall  be  due  and  collectable  exclusively 
in  gold  and  silver  money  of  the  United 
States,"  do  not  come  within  the  provisions  of 
the  Specific  Contract  Act;  but  as  charges 
upon  property  to  raise  money  for  public  pur- 
poses they  do  come  within  the  principles  laid 
down  in  Ferry  v.  Washburn,  20  Oal.  350,  and 
are  valid.  (People  ex  rel.  Harbor  Oommrs.  v. 
Steamer  America.  34  Oal.  676.) 

36.  The  passage  of  an  ordinance  by  the 
common  council  of  a  city,  setting  apart  and 
dedicating  a  portion  of  the  water-front  in  its 
harbor  for  public  use  as  a  free  public  dock  for 
shine,  is  a  mere  offer  to  dedicate,  and  the 
demcation  is  not  complete,  nor  does  the  pub- 
lic acquire  any  right  to  the  easement  until  it 
has  been  acceptra  and  used  by  the  public  in 


the  manner  intended.    (San  Francisco  t.  Oal- 

derwood,  81  Oal.  686. ) 

Cited  42  Oal.  654,  667;  60  Oal.  606;  64  Oal. 

502;  70  Oal.  480;   81  OaL  77,  79;  90  Oal. 

631 ;  1  Mont.  417. 

87.  The  dedication  of  a  portion  of  the 
water-front  of  a  city,  in  its  harbor,  for  public 
use  as  a  free  public  dock  for  ships,  gives  the 
public  onlv  an  easement,  and  not  any  estate 
in  the  land;  and  the  right  to  enter  upon  and 
possess  the  space  dedicated,  subject  to  the 
easement,  remains  in  the  grantor  of  the  same. 
(Siin  Francisco  v.  Calderwood,  31  Cal.  585.) 

38.  The  grant  to  the  public  of  a  right  to  the 
use  of  a  portion  of  the  water-front  of  a  city 
for  a  free  public  dock  for  ships  is  the  grant  of 
an  easement.  (San  Francisco  v.  Calderwood, 
31  Cal.  585.) 

Receiver  for  wharfase,  order  for  payment 
over  of  money  on  discharge.  See  Receivers, 
36. 

Bond  of  wharfingers,  actions  on.  See  Har- 
bor Commissioners,  15, 16. 

Wharfingers'  bond,  breach  of,  what  is.  Bee 
Suretyship,  36. 

Wharfingers,  estoppel  of  sureties.  See 
Suretyship,  87. 

Evidence  of  secretary  as  to  approval  of 
bond.    See  Bonds,  97. 

Tni.  Wharves  In  San  Franclseo. 

See  Harbor  CSommissioners. 

89.  The  charters  of  San  Francisco  of  1850 
and  1851,  by  which  the  power  was  conferred 
on  the  mavor  and  common  council  "  to  erect, 
repair,  and  regulate  public  wharves  and  docks, 
and  to  regulate  the  erection  and  repair  of 
private  wharves,  and  to  fix  the  rates  of  wharf- 
age thereat,"  did  not  vest  in  the  city  any  pro- 
prietary interest  in  the  wharves.  (People  ex 
rel.  Harbor  C!ommrs.  v.  Broadway  Wharf  Co., 
31  Cal.  83.) 

40.  The  act  of  the  1st  of  May,  1851,  author- 
izing the  city  of  San  Francisco  "  to  construct 
wharves  at  the  ends  of  all  the  streets  which 
terminate  on  the  bay,"  ete.,  and  extend  the 
street  six  hundred  feet  into  the  ba^,  did  not 
relinquish  to  the  city  of  San  Francisco  a  pro- 
prietary interest  in  the  wharves  built  on  the 
streets  outside  the  beach  and  water-lot  line. 
(People  ex  rel.  Harbor  C^mmrs.  v.  Broadway 
Wharf  Co.,  31  Oal.  83.) 

41.  The  owner  of  a  lot  on  the  water  front 
of  San  Francisco  has  no  right,  without  a 
license,  to  wharf  out  from  his  own  land  into 
the  bay.  (Dana  v.  Jackson  Street  Wharf  Co., 
31  Cal.  118.) 

42.  In  case  of  pnrprestnre  or  encroachment 
by  the  erection  of  a  wharf  in  the  bay  of  San 
Francisco  beyond  the  city  front,  the  right  to 
recover  possession  is  in  the  people,  and  not  in 
the  owner  of  the  land  adjoining  on  the  city 
front.  (Dana  y.  Jackson  Street  Wharf  Oo., 
81  Oal.  118.) 

43.  The  fourteenth  section  of  article  III  of 
the  act  of  April  16,  1861,  incorporating  San 
Francisco,  taken  in  connection  with  the  act  of 
May  1, 1851,  funding  the  floating  debt  of  said 
city,  did  not  give  the  commissioners  of  the 
funded  debt  oF  said  city  any  control  over  or 
interest  in  the  public  wharves  in  the  streets 
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extending  beyond  the  water-front,  or  their 
revennes.  (People  ex  rel.  Harbor  Oommrs.  v. 
Broadway  Wharf  Co.,  31  Gal.  33.) 

44.  The  act  of  Mar  I,  1851,  to  fund  the 
floatins  debt  of  San  Francisco,  and  creating 
a  board  of  commissioners  of  the  funded  debt, 
did  not  vest  in  said  board  the  title  to  any 
wharf  in  San  Francisco  which  belonged  to 
the  state.  (People  ex  rel.  Harbor  Oommrs.  v. 
Broadway  Wharf  Oo.,  31  Oal.  33.) 

46.  The  conveyance  made  by  the  common 
council  of  San  Francisco,  bv  ordinance  of  An- 
gost  23, 1850,  to  the  board  of  commissioners 
of  the  sinking  fand,  of  Broadway  wharf, 
was  void  for  want  of  power,  and  the  lease  of 
the  wharf  to  Francis  Salmon  by  said  board 
on  the  13th  of  February,  1851,  was  also  void 
for  the  same  reason,  as  was  also  the  convey- 
ance of  said  wharf,  made  by  said  board  of 
commissioners  on  the  24th  of  May,  1851,  to 
the  commissioners  of  the  funded  debt,  cre- 
ated by  the  act  of  May  1,  1851.  (People  ex 
rel.  Harbor  Oommra.  t.  Broadway  Wharf  Co., 
31  Cal.  83.) 
Cited  32  Gal.  449. 

46.  The  lease  of  Broadway  wharf  in  San 
Francisco,  made  bv  the  commissioners  of 
the  funded  debt  of  San  Francisco  on  the 
Slst  of  January,  1861,  was  not  valid,  and  did 
not  confer  upon  the  lessees  any  right  to  the 
same  as  against  the  state.  (People  ex  reL 
Harbor  (Oommrs.  v.  Broadway  Wharf  Co.,  31 
Cal.  33.) 

47.  The  action  was  brought  to  determine 
whether  a  wharf  erected  on  Channel  street, 
and  being  the  property  of  the  state,  was  sub- 
ject to  the  control  of  the  board  of  state  bar- 
ix>r  commissioners,  or  of  the  citv  and  county 
of  San  Francisco.  Held,  that  tne  control  of 
the  wharf  was  vested  in  the  board,  and  not 
in  the  city.  (People  v.  Williams,  64  Oal.  498.) 

Ferry  company  leasing  wharf  from  harbor 
commissioners  in  San  Francisco,  liability  for 
wharfage.    &ee  ante,  VII. 

DockaTO  on  wharves  in  San  Francisco.  See 
Harbor  Commissioners. 

San  Francisco  gaslight  company  leasing 
wharf,  right  of  to  dockage.    See  ante,  28. 

WHITTIEB  BEFOBM  SCHOOL. 

Validity  of  act  creating.  See  Constitu- 
tional Law,  495. 

Act  establishing  sufficient  as  to  title.  See 
OooBtitutional  Law,  249. 

WIDOW. 

Election  of.    See  Wills,  XI,  20. 

WIDTH. 

Streets,  width  of.    See  Streets,  X. 

Will- 
Estates  at  will.    See  Landlord  and  Tenant, 
111,2. 

WILU}. 
I.  Wlutt  iBstmmeiits  are  Wills* 
n.  Extent  of  Fewer  of  Dlspesltioiii  Dis- 
position of  Commnnity  Propertf, 
or  Propertf  ofTliird  Persoa. 
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Time  for ;  Duty  of  Execatma. 
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0.  Jurisdiction. 
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e,  Instructions. 
.  Verdict,  Judgment,  and  Find- 
ings. 
L  Counsel  Fees  or  Coats. 
^  Oonstmetion  of  Wills;  Bifrhta  aid 
liabilities   of  Legatees  and  Dev- 
isees. 

1.  Statutee  Ooveming.         ^^ 

2.  Juriedietion  to  Conttrue  WiB;  Ac- 

tion to  Conttrue. 
8.  Conttruction  it  Quettionfor  Cowft; 
Effect  ofPreeedentt. 

4.  Liberal    Construction:    Intent    to 

Oovem;  CHving  Effect  to  Every 
Part. 

5.  Evidence  of  Surrounding  CnvwN- 

etancee;  Declarations  of  Testator. 
8.  Particular  Words;  Repugnancies; 
"Children,"       When       Means 
"OrandchUdren." 

7.  Erroneous   Construction,    Correct- 

ing on  DistrOnttion. 

8.  Specific  Devises  andLegodet, 

9.  What  Passes  by  Devise  or  Beqntst} 

Rule  in  SheUy's  Case. 

10.  THiU  of  Devisee  or  Legatee. 

11.  Interest  on  Legacy. 

12.  Abatement  or  Lapsing  of  Legacies 

or  Devises;  Preference  Between, 
18.  Perpetuities. 

14.  Uneeriairtty  at  to  Property   Con- 
ed, or  as  to  the  Person  Who  is 
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16.  Condition  in  Beguett  a$  to  Divorce. 

16.  Bequettt     on     Trust;     Precatory 

Truftt;  Legatee  tu  Thtttee. 

17.  PartietUar  SeguetU,  Conttruelion 

of. 

18.  Aeguieteenee  in,  Effect  of;  Accept- 

ance of   Devite  Charged    WtlA 
Lrgacy. 

19.  Btaueit  in  Payment   of  Service*, 

Benunciation  by  Action. 

20.  Election  of  Widow. 

XII.  iiteratloii  or  BeTOoation  of;  Effect 

of  IKarrlage  on. 
XIU.  Co4leil8. 
XIT.  Forel^  Wills. 

See  Executors  and  Adminietratora. 

Charitable  aees.    See  Charitable  Uses. 

Pretermitted  child.  Bee  Estates  of  I>e> 
cedents,  VIII,  4,  e. 

Successioa  and  distribution.  See  Estates 
of  Deceased  Persons,  VIII,  IX. 

Limitation  of  funeral  expenses  in  will.  See 
Bxecntors  and  Administrators,  402,  40:S. 

Forgery  of  will,  indictment  for.  See  Crim- 
inal Law,  1624. 

School  district  may  take  by  will.  See 
Schools,  8. 

Power  of  municipality  to  take  bequest.  See 
Municipal  Corporations,  IX,  4. 

I.  What  Instmmentsare  Wills. 

1.  Same  instrument  may  operate  both  as 
conveyance  and  as  will  or  devise  in  regard  to 
different  pieces  of  property.  (Adams  v.  Lan- 
sing, 17  Oal.  629.) 

2.  No  particular  words  are  necessary  to  show 
a  testamentary  intent ;  it  must  appear  only 
that  the  maker  intended  by  it  to  dispose  of 
propertv  after  his  death.  (Mitchell  v.  Dono- 
bue,  106  Cal.  202.) 

3.  A  letter  from  a  brother  to  hie  sister,  ex- 
pressing a  desire  for  full  information  about 
bis  mouier  and  his  eister's  children,  stating 
that  he  is  pecuniarily  independent,  that  his 
health  is  probably  ruined,  and  that  he  wants 
to  anticipate  possibilitips,  and  that  "  you  and 
your  children  get  everything ;  your  boy  I  want 
given  the  best  of  educations,  is  not  testa- 
mentary in  character,  the  writer  not  being  in 
extremis,  and  there  beine  nothing  in  the  cir- 
cumstances or  surroundings  of  the  writer 
which  unmistakably  evince  his  intension  that 
the  letter,  apart  from  a  formal  will  executed 
or  intended  to  be  executed,  should  of  itself  be 
a  testamentary  disposition  of  his  estate  to  his 
sister  and  her  children.  (Estate  of  Richard- 
eon,  94  Cal.  68.) 

4.  Two  instruments  in  the  handwriting  of 
the  deceased,  attached  together,  and  found 
among  his  papers,  one  being  in  the  form  of  a 
letter  signed  by  him  and  addressed  to  his  sis- 
ter, and  the  other  purporting  to  be  a  copy  of 
a  deed  of  gift  from  the  former  to  the  latter, 
and  it  appearing  on  the  face  of  the  letter  that 
the  property  described  in  the  deed  was  in- 
tended by  the  deceased  as  a  provision  for  the 
sister  after  his  death,  held,  to  be  a  will,  and 
ad  m  issible  to  probate.  (Estate  of  Skerrett,  67 
Cal.  685.) 

Cite<l  78  Cal.  481 ;  100  Cal.  208. 
Cal.  Dinirr,  Vou  IlL— 180 


6.  An  instrument  purporting  to  be  a  deed 
of  gift,  but  inoperative  for  want  of  delivery, 
cannot,  in  the  absence  of  proper  evidence  that 
a  testamentary  disposition  was  intended,  be 
admitted  to  probate  as  a  wilL  (Estate  of 
Skerrett,  67  Oal.  686.) 

6.  The  following  instrument:  "  I  wish  five 
thousand  dollars  to  go  to  John  C.  C^le  in  the 
event  of  my  dying  intestate,  and  the  balance 
of  my  property  to  go  to  Robert  Beatie,  to  be 
disposed  of  by  him  as  his  judgment  may  dic- 
tate," if  properly  executed  and  witnessed,  is 
testamentary  in  its  character,  and  is  a  will. 
(Estate  of  Wood,  36  Cal.  75.) 

Cited  11  Mont.  576. 

7.  Under  the  rule  that  if  the  instrument 
was  intended  to  be  testamentary,  the  court 
will  give  effect  to  the  intention,  the  following 
instrument  held  to  be  testamentary  in  its  char- 
acter and  admitted  to  probate:  "Dear  old 
Nance:  I  wish  to  give  you  my  watch,  two 
shawls,  and  also  five  thousand  dollars.  Your 
old  friend,  E.  A.  (xordon."  (Clarke  t.  Ran- 
som, 60  Cal.  695.) 

8.  A  written  document  providing  that  "  this 
is  to  serifey  that  ie  levet  to  mey  wife  Real  and 
persnal  and  she  to  dispose  for  them  as  she 
wis"  is  properly  construed  as  if  it  read:  "This 
is  to  certify  that  I  leave  to  my  wife  my  real 
and  personal  property,  and  she  to  dispose  of 
them  as  she  wishes,"  and,  as  thus  read,  shows 
a  testamentary  intent,  and  such  document,  if 
wholly  written,  dated,  and  signed  by  the  tes- 
tator, is  entitled  to  probate  as  an  olographic 
will.    (Mitchell  v.  Donohue,  100  Cal.  202.) 

9.  In  a  contest  over  the  probate  of  such  olo- 
graphic will,  where  it  appeared  that  the  testa- 
tor had,  many  years  previously,  transferred 
certain  real  and  personal  property  to  his  wife, 
and  the  contestants  sought  to  prove  that  the 
wife  became  intensely  jealous  of  her  husband 
a  dozen  years  or  so  before  his  death,  and  feared 
that  he  had  transferred  or  would  transfer  all 
of  the  property  to  others  and  leave  her  desti- 
tute, and  expressed  such  fears  to  her  husband, 
who  assured  her  of  the  contrary,  but  could  not 
satisfy  her,  for  the  purpose  of  snowing  that  the 
instrument  was  not  intended  as  a  will,  but 
merely  as  a  certificate  that  the  husband  bad 
"  left  '  the  property  that  he  had  previously 
transferred  to  his  wife  subject  to  her  disposal, 
a  ruling  by  the  court  admitting  all  of  this 
offered  evidence  as  to  what  had  biaen  said  and 
done  by  her  within  three  or  four  years  before 
her  husband's  death,  but  excluding  all  of  it 
relating  to  earlier  dates,  is  not  materially  er- 
roneous or  prejudicial  to  the  contestants,  and 
is  not  ground  for  reversal  of  the  judgment 
admitting  the  will  to  probate,  it  not  appear- 
ing that  the  verdict  and  judgment  could  have 
been  different  if  the  court  had  ruled  entirely 
as  asked  by  the  appellant.  (Mitchell  v.  Don- 
ohue, 100  Cal.  202.) 

10.  Parol  testimony  will  be  received  for  the 
purpose  of  showing  whether  an  instrument 
propounded  as  a  will,  which  ia  not  upon  its 
face  testamentary  in  its  character,  is  such; 
and  if  it  appears  from  the  surrounding  cir- 
cumstances that  the  instrument  was  intended 
to  be  testamentary,  the  court  will  give  effect 
to  the  intention,  and  in  such  case  the  particu- 
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lar  form  o(  the  inBtmment  is  immaterial. 
(Clarke  v.  Ransom,  60  Cal.  695.) 
Cited  lOOOaL  a08;  11  Mont.  676. 
What  instrument  is  not.    See  GKfts,  9. 

n.  Extent  of  Power  of  Disposlttout  Dispo- 
sition of  Commvnity  Propertj,  or 
Property  of  Third  Persoa. 

11.  There  is  no  limitation  upon  power  of 
disposition  hv  will  in  this  state.  (Norris  v. 
Harris,  16  Cal.  228.) 

12.  A  father,  during  his  lifetime  and  after 
the  death  of  his  wife,  may,  although  there  have 
heen  children  of  the  marriage,  dispose  of  the 
gananciales  for  any  honest  purpose,  when  there 
IS  no  intention  to  defraud  the  children,  and 
may,  by  last  will  and  testament,  direct  the 
sale  of  them  for  the  payment  of  his  debts. 
(Panaud  t.  Jones,  1  Cal.  488.) 

13.  A,  having  married,  and  there  being 
children  of  the  marriage,  and  his  wife  having 
died,  and  there  being  common  property  ac- 
quired during  the  marriage  (gananciales), 
held,  that  the  children,  upon  the  death  of  the 
wife,  did  not  acquire  a  vested  estate  in  the 
common  property  (gananciales),  and  that 
the  father  had  the  absolute  dominion  in  and 
control  over  and  power  to  dispose  of  such 
property  during  his  life,  and  the  power  by  last 
will  and  testament  to  direct  the  sale  of  the 
same  for  the  payment  of  debts,  not  only  such 
as  were  contracted  during  the  continuance  of 
the  marriage,  but  also  as  were  contracted  by 
the  husband  after  the  dissolution  of  the  mar- 
riage by  the  death  of  his  wife.  (Panaud  v. 
Jones,  1  Cal.  488.) 

14.  A  testator  cannot  dispose  of  more  than 
one-half  of  the  common  property  by  will. 
(Estate  of  Frey,  52  Cal.  668.) 

Cited  81  Cal.  242. 

15.  A  testator  must  be  presumed  to  know  the 
law,  that  he  has  no  power  to  dispose  by  will 
of  his  wife's  interest  in  the  community  prop- 
erty, and  not  to  intend  to  devise  any  property 
over  which  he  had  no  power  of  testamentary 
disposition.  A  general  devise  of  all  the  prop- 
erty of  which  the  testator  may  die  possessed, 
without  naming  any  specific  property,  applies 
only  to  his  moiety  of  the  community  prop- 
erty.   (Estate  of  Gilmore,  81  Cal.  240.) 

16.  The  will  in  question  construed,  and 
held,  that  the  half  of  the  communitv  property 
to  which  the  testator's  wife  would  nave  been 
entitled  had  she  survived  him  was  not  dis- 
posed of  by  the  will.  (Estate  of  Williamson, 
76  Cal.  317.) 

17.  If  testator  undertakes  to  dispose  of 
propertv  of  third  person,  and  such  person  ac- 
cepts a  bequest  or  devise  under  the  will,  such 
acceptance  is  a  confirmation  of  the  disposition 
by  tne  will;  for  a  person  cannot  accept  a 
benefit  under  a  will  and  at  the  same  time  re- 
ject it  by  asserting  in  opposition  to  it  his 
own  inconsistent  proprietary  rights.  (Noe  v. 
Splivalo,  54Cal.  207.) 

Cited  74  Cal.  104;  81  Cal.  243. 

18.  Though  a  testator  has  not  the  power  to 
dispose  of  the  property  of  another  person  by 
his  will,  still  if  he  undertakes  so  to  do,  and 
such  person  accepts  a  bequest  or  devise  under 
the  will,  such  acceptance  is  a  confirmation  of 


the  testamentary  dispositions  of  the  testator. 
(Morrison  v.  Bowman,  29  Cal.  337.) 
(Tited  66  Cal.  87. 

Unreasonableness  or  unfairness  of  dispoei- 
tion,  effect  of.    See  post,  VII,  2. 

Power  to  dispose  of  community  property  by 
will.    See  Husband  and  Wife,  II,  3,  b. 

Donations  to  charity.   See  (Jharitable  Uaes, 

V* 

Devise  to  charity,  extent  of  and  validity. 
See  ChariUble  Uses,  10, 11. 

m.  Aerreement  to  Make  WUL 

19.  Where  a  son  conveys  real  estate  to  his 
father — the  only  consideration  being  a  verbal 
agreement  by  the  father  to  make  a  will  and 
devise  to  the  son  certain  property,  and  the 
father  dies  without  having  complied  with  the 
agreement — the  agreement  is  void,  the  con- 
veyance is  executed  without  consideration, 
express  or  implied,  and  a  trust  results  in 
favor  of  plaintiff  by  implication  of  law,  and 
he  may  set  aside  the  conveyance  and  recover 
the  property,  it  being  shown  that  the  trans- 
action was  not  a  gift.  (Russ  v.  Mebiu8,16 
Cal.  350.) 

IT.  Form  and  Exeention  of;  Blaaks  la. 

20.  Legislature  has  power  to  prescribe  for- 
malities to  be  observed  in  the  execution  of  a 
will;  and,  by  so  doing,  it  does  not  interfere 
with  the  natural  right  of  an  individual  to  dis- 
pose of  his  property  as  he  sees  fit.  (Estate  of 
McCabe,  68Cal.  619.) 

21.  Will  may  be  informally  drawn  and  may 
consist  of  one  or  more  papers.  (Mitchell  v. 
Donohue,  100  Cal.  202.) 

22.  Fact  that  will  was  b^:un  on  one  day 
and  finished  several  days  afterward,  the  de- 
lay being  for  the  purpose  of  procuring  a  com- 
petent person  to  direct  the  manner  of  draw- 
ing it,  it  seems  is  no  ground  for  invalidating  a 
wUl  under  the  Mexican  law.  (Castro  v. 
Castro,  6  Cal.  168.) 

Cited  64  Cal.  666,  569. 

23.  The  strictness  of  the  rules  of  the  civil 
law  requiring  five,  or  at  least  three,  witnesses 
to  a  will,  was  relaxed  expressly  in  favor  of 
remote  districts.  (Castro  t.  Castro,  6  Cal. 
168.) 

24.  By  the  customs  of  California,  under  the 
Mexican  rule,  which  have  the  force  of  law, 
two  witnesses  were  sufiBcient  to  a  will. 
(Castro  V.  Castro,  6  Cal.  158. ) 

Cited  10  Cal.  477;  31  Cal.  522. 

26.  Where  a  will  was  attested  by  two  wit- 
nesses, and  made  before  a  person  who  was  s 
sindico,  held,  the  fact  that  such  person  signed 
the  instrument  as  sindico  did  not  the  leaa 
render  him  a  witness.  (Tevis  v.  Pitcher,  10 
Cal.  465.) 
Cited  64  Cal.  565. 

26.  Where  a  last  will  and  testament  wm 
executed,  on  the  nineteenth  day  of  Septem- 
ber, 1846,  by  a  Mexican  citizen  ot  California, 
before  the  judge  ( juez)  of  the  place,  who  cer- 
tified at  the  foot  of  the  will  that  the  testator 
was  possessed  of  his  entire  judgment  and  on- 
derstanding,  and  retained  his  perfect  memory, 
held,  that  it  was  incumbent  on  the  person 
contesting  the  validity  of  the  will  to  eatablish 
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that  the  testator  was  not  of  sound  mind  and 

disposing  memory.    (Panaud  t.  Jones,  1  Cal. 

488.) 

Cited  e  Cal.  160;  64  Cal.  665. 

27.  By  Spacieh  and  Mexican  law,  wills  are 
divided  into  solemn  or  sealed,  and  open  or 
nuncupative.  The  former  need  not  be  writ- 
ten by  nor  be  subscribed  by  the  testator,  but 
must  be  attested  by  the  escribano  of  the  place 
and  seven  witnesses,  by  subscribing  their 
names  on  an  envelope  in  which  the  will  is  in- 
closed, the  testator  saying  to  them;  "This  is 
Dpy  will;  I  liesire  you  to  write  your  names 
upon  it."  Such  a  will  was  prohably  never 
made  in  California.  In  the  latter,  the  testa- 
tor declares  his  will  either  viva  voce,  or  in  a 
writing  which  he  reads  himself,  or  has  the 
escrilHino  read,  if  one  is  in  attendance,  or  any 
one  of  the  witnesses  present,  so  that  all  the 
witnesses  present  may  hear  it.  Such  a  will 
need  not  be  signed  by  the  testator.  (Panaud 
T.  Jones,  1  Cal.  488.) 

28.  Where  an  open  will  (testamento  abierto) 
was  admitted  on  the  face  of  the  complaint  to 
have  been  "  dictated  "  by  the  testator,  and 
was  reduced  to  writing,  and  signed  by  three 
subscribing  witnesses,  citizens  (vecinoe)  of 
the  place,  one  of  whom  was  the  alcalde,  and 
it  was  recorded  in  the  proper  book  of  the 
juzgado,  held,  that  the  will  was  valid,  al- 
though the  testator  had  not  signed  it,  and  al- 
though it  was  not  made  in  the  presence  of  an 
escribano.    (Panaud  v.  Jones,  1  Cal.  488.) 

29.  By  the  civil  law  an  escribano  may  act 
in  the  double  capacity  of  escribano  and  wit- 
ness in  the  execution  of  a  will.  Per  Bennett, 
J.     (Panaud  v.  Jones,  1  Cal.  488.) 

30.  A  will  is  valid,  although  one  of  the 
three  subscribing  witnesses  was  alcalde  of 
the  place.     (Panaud  v.  Jones,  1  Cal.  488.) 

31.  Where  a  testator  had  precisely  ordained 
in  what  way  bis  property  was  to  be  disposed 
of,  and  what  duties  the  executors  were  to 
perform,  held,  that  the  will  was  valid,  not- 
withstanding one  of  the  three  subscribing 
witnesses  was  named  in  the  will  as  one  of  the 
two  executors,  he  not  being  named  as  heir  or 
legatee,  nor  empowered  to  institute  an  heir, 
nor  vested  with  any  discretion  in  respect  to 
the  disposition  of  the  estate;  and  held,  fur- 
ther, that  such  executor  was  competent  as 
a  witness  to  testify  in  support  of  the  will. 
(Panaud  v.  Jones,  1  Cal.  488.) 

32.  A  will  in  writing,  having  been  acknowl- 
edged by  the  testator  to  be  his  last  will  and 
testament  before  the  alcalde,  who  possesses, 
io  California,  the  powers  and  jurisdiction  of 
an  ordinary  judge  (juez  ordinario),  having 
been  attested  by  the  alcalde  and  two  wit- 
nesses, and  there  having  been  no  escribano  in 
the  place,  and  the  will  mtving  been  registered 
by  tne  alcalde  in  his  book  of  records,  held, 
that  it  was  a  public  writing  (escritura  publics) 
aa  fully  as  it  could  hav»  been  made  so  in  Cali- 
fornia, and  required  no  further  probating  in 
order  to  authorize  the  executor  to  act  under 
it;  and  held,  also,  that  the  omission  to  re- 
duce it  to  the  form  of  a  public  writing  would 
not  have  affected  its  validity ;  and  held,  fur- 
ther, that  it  was  not  necessary,  in  order  to 
uphold  acta  of  the  executor,  done  in  conform- 
ity with  the  provisions  of  the  will,  to  show 


that  be  had  taken  out  letters  testamentary, 
the  will  itself  being  his  authority  and  com- 
mission.    (Panaud  v.  Jones,  1  Cai.  488. ) 

33.  An  alcalde  appointed  in  a  will  as  ex- 
ecutor, but  not  named  therein  as  heir  or 
legatee,  nor  deriving  any  profit  or  advantage 
under  it,  and  being  allowed  by  law  no  com- 
pensation for  his  services,  is  competent  to 
authenticate  the  will  in  his  judicial  capacity. 
(Panaud  v.  Jones,  1  Cal.  488.) 

34.  Where  the  whole  body  of  a  will,  includ- 
ing the  name  of  the  testatrix,  is  written  by  one 
who  is  a  subscribing  witness  to  the  will,  and 
the  wi'l  is  signed  by  a  mark  made  by  the  testa- 
trix, without  repeating  the  name  in  immedi- 
ate connection  with  the  mark,  the  mark  is  a 
sufficient  signature,  under  the  terms  of  sec- 
tion 14  of  the  Civil  Code.  ( Will  of  tiuilfoyle, 
06  Cal.  598.) 

35.  The  subscription  by  a  witness  to  a  will 
of  the  name  of  the  testatrix,  made  under  her 
direction,  in  her  presence,  and  at  her  request, 
is  a  sufficient  execution  of  the  will,  although 
the  person  signing  her  name  omits  to  write 
his  own  name  near  by  as  a  witness  to  her 
signature.    (Estate  of  Langan,  74  Cai.  353.) 

.  36.  The  name  of  a  testatrix  was  subscribed 
to  the  will  by  one  of  the  subscribing  wit- 
nesses, and  she  declared  the  document  to  be 
her  will  in  the  presence  and  hearing  of  the 
witnesses,  who  subscribed  their  names  at  her 
request,  and  in  her  presence,  and  in  the  pres- 
ence of  each  other.  Held,  to  be  a  sufficient 
execation.    (Estate  of  Toomes,  54  Cal.  509.) 

37.  A  testator  signed  his  will  in  the  pres- 
ence of  a  subscribing  witness,  and  the  witness 
then  signed  it  at  his  request;  the  scrivener, 
being  present^  then  asked  the  testator  if  the 
paper  was  his  will,  to  which  he  replied, 
"Yes,"  in  the  presence  of  the  witness.  Held, 
that  the  transaction  was  a  sufficient  declara- 
tion to  the  witness  that  the  paper  was  the 
will  of  the  testator.  (Estate  of  Johnson,  67 
Cal.  629.) 

38.  The  naming  of  an  executor  is  not  es- 
sential to  the  vididity  of  a  will.  (Estate  of 
Barton,  52  Cal.  638.) 

39.  Where  the  testator  and  the  witnesses 
to  a  will  are  dead,  proof  of  the  signatures  of 
the  witnesses  and  oi  the  testator  will  be  suffi- 
cient evidence  of  its  due  execution.  (Tevis 
V.  Pitcher,  10  Cal.  465.) 

40.  Where  a  testator  left  the  amount  of  a 
bequest  blank,  and  a  witness  testified  that 
when  the  will  was  signed  he  called  the  testa- 
tor's attention  to  the  omission,  but  the  de- 
ceased said  to  let  it  go,  and  if  he  made  a 
codicil  he  would  then  put  something  in  the 
codicil  for  him,  an  instruction  to  the  jury  that 
if  they  foimd  m>m  the  evidence  that  the  tes- 
tator, when  he  signed  the  proposed  will, 
omitted  bequests  which  he  desired  to  make, 
the  proposea  will  was  incomplete,  and  not 
the  decedent's  will,  is  erroneous ;  but  the  er- 
ror will  be  considered  harmless,  where  it  ap- 
pears that  no  is-ue  was  presented  to  the  jury 
embodying  the  matter  embraced  in  the  in- 
struction.   (In  re  Flint,  100  Cal.  391.) 

41.  Document  referred  to  in  will,  but  which 
is  not  in  existence  at  the  time  of  its  execution, 
does  not  constitute  a  part  of  the  will,  and  is 
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not  entitled  to  probate  as  euch.     (Estate  of 
Shillaber,  74  Cal.  144.) 
Cited  78  Oal.  480,  481. 

Beferenoe  in  olographic  will  to  letter  not 
in  existence.    See  post,  V. 

Olographic  wills.    See  post,  V. 

Execution  of  olographic  will  before  adop- 
tion of  the  Civil  Code.    See  post,  V. 

Oral  instmctions  as  to  will  are  invalid. 
See  Executors  and  Administrators,  VI,  3,  o. 

Subscribing  witnesses.  See  Witnesses,  V, 
8,  c,  K. 

Signing  by  mark.    See  Contracts,  50,  51. 

Mexican  law,  custom  as  to  attestation.  See 
Usages,  9. 

T.  OloirrapMc  Wllk. 

42.  An  olographic  will  is  not  invalid  be- 
cause made  ancf  executed  prior  to  the  time 
section  1277  of  the  Civil  Code  became  opera- 
tive, if  the  testator  did  not  die  until  after  the 
section  took  effect.  (Estate  of  Learned,  70 
Cal.  140.) 

43.  A  date  is  essential  to  the  validly  of  an 
olographic  will.  (Estate  of  Martin,  68  Cal. 
530.) 

Cited  64  Cal.  427. 

44.  A  recital  in  an  olographic  will  that  the 
testator  is  of  the  age  uf  sixty  years  does  not 
constitute  a  date.  (Estate  of  Martin,  58  Cal. 
630.) 

45.  A  paper  offered  for  probate  as  an  olo- 
graphic will,  held,  to  be  invalid  becuuse  a 
portion  of  the  date  was  printed.  (Estate  of 
Billings,  64  Cal.  427.) 

46.  Where  portions  of  the  paper  were 
printed  in  the  form  of  a  stationer's  blank, 
and  the  vacant  spaces  therein  were  filled  in 
the  handwriting  of  the  <.eceased,  the  instru- 
ment is  not  an  olographic  will.  The  por- 
tion of  the  paper  which  was  written  by  the 
deceased  cannot  be  admitted  to  probate  as 
bis  olographic  will,  as  that  would  be  in  effect 
to  change  the  statute  and  make  it  read  that 
such  portions  of  an  instrument  as  are  in  the 
handwriting  of  the  deceased  constitute  an 
olographic  will.  (Estateof  Rand,61  Cal.468.) 
Cited  64  Cal.  427. 

47.  The  ifrill  in  question,  which  was  en- 
tirely in  the  handwriting  of  the  testatrix, 
contained  a  bequest  to  the  executor  of  certain 
persona'  property,  and  requested  him  to  dis- 
pose of  the  same  "  in  the  manner  specified  in 
my  letter  to  him  of  this  date."  After  the  ex- 
ecution of  the  will,  the  testatrix  dictated  a 
letter  to  the  executor  disposing  of  the  prop- 
erty. The  letter  was  in  the  handwriting  of 
the  executor,  but  was  signed  by  the  testatrix. 
Held,  that  the  will  was  properly  admitted  to 
probate  as  an  olographic  will,  and  that  the 
Tetter  was  properly  excluded.  (Estate  of 
Shillaber,  74  Cal.  144.) 

What  document  regarded  as  an  olographic 
will.    See  ante,  8,  9. 

Olographic  codicil,  what  is.  See  post, 
XIII. 

Olographic  codicil  to  attested  will.  See 
post,  XIII. 

yi.  Cnstody  and  Opening  of  Wills. 

48.  A  person  competent  to  make  a  will  has 
a  right  to  select  the  custodian,  and  to  cause 


it  to  remain  in  his  hands  until  called  for,  or 
until  death  makes  it  necessary  for  the  cus- 
todian to  deliver  it  to  the  court,  or  to  a  person 
named  in  the  will;  and  the  subsequent  in- 
competency of  the  maker  of  the  will  does  not 
entitle  the  guardian  to  the  possession  of  the 
instrument.  (Mastick  v.  Superior  Court.  94 
Cal.  347.) 

49.  Section  1800  of  the  Code  of  Civil  Pro- 
cedure should  be  read  in  connection  with  sec- 
tions 1459  and  1460  of  the  same  code,  and  the 
phrase  "  instrument  in  writing,"  as  used  in 
section  1800  of  such  code,  must  be  construed 
as  referring  to  instruments  to  the  possession 
uf  which  the  guardian  is  entitled  as  an  asi<et 
or  as  evidence  of  his  ward's  title  to  property, 

.  nd  does  not  apply  to  the  last  will  and  tes- 
tament of  the  ward.  (Mastick  v.  Superior 
Court,  94  Cal.  347.) 

50.  Where  a  person  competent  to  make  a 

will  delivered  it  to  another  as  the  custodian 
thereof,  with  special  directions  to  retain  the 
same  until  her  death,  unless  she  called  for  it, 
and  upon  her  death  to  deliver  it  to  her  execu- 
tor, the  custodian  so  selected  is  charged  with 
the  execution  of  the  trust,  which  trust  can 
only  be  revoked  by  the  testator;  and  the  fact 
that  the  custodian  afterward  delivered  the 
will  to  a  messenger  at  the  request  of  the  tes- 
tator, and  that  subsequently  the  same  mes- 
senger delivered  to  such  custodian  a  sealed 
package  indorsed  thereon  as  containing  the 
testator's  will,  does  not  extinguish  the  trusC 
(Mastick  v.  Superior  Court,  94  Cal.  347.) 

51.  Upon  a  hearing  in  the  trial  court  upon 
an  order  to  show  cause  why  the  custodian  of 
a  will  should  not  deliver  it  to  the  testator's 
guardian,  a  finding  by  the  court  that  the 
sealed  package  supposed  to  contain  the  will 
belonged  to  the  testator  and  belongs  to  her 
estate,  and  that  the  guardian  is  entitled  to 
its  possession,  is  a  conclusion  of  law  from  the 
facts  found  by  the  court,  and  is  not  conclu- 
sive upon  certiorari  as  against  the  right  of  the 
custodian  of  the  will  to  its  possession,  where 
the  findings  show  that  the  package  was  ten- 
dered to  the  court  for  examination  of  its  con- 
tents, and  the  custodian  offered  to  deliver 
possession  of  any  thing  contained  therein  ex- 
cept the  will.  (Mastick  v.  Superior  (^urt,  94 
Cal.  847.) 

52.  Formalities  of  opening  and  publishing 
a  sealed  will  considered.  Per  Bennett,  1. 
(Panaud  v.  Jones,  1  Cal.  488.) 

YU.  Talldlty  of  Will. 
/.  Pr»$umptiott9  in  Favor  of. 

63.  Presumption  of  law,  in  absence  of  all 
proof,  upon  the  contest  of  a  will,  is  in  favor 
of  the  will.     (Estate  of  McDevitt,  95  Cal.  17.) 

Defective  execution.     See  ante,  FV. 

Olographic  will  is  invalid  where  part  of  it 
is  printed.    See  ante,  V. 

2.  Onreasonab/oneff  and  Uafairnos*  of  Bispotl- 
Hon,  Eifoct  of. 

54.  A  testator  of  sound  mind  has  a  right  to 
make  an  unjust,  unreasonable,  or  even  a  cmd 
will,  and  if  no  apparent  restraint  or  undue  in- 
fluence is  proved  to  have  induced  its  execa- 
tion,  the  will  must  be  sustained,  whether  the 
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disposition  made  of  his  property  is  judicious 
or  not.    (Estate  of  McBevitt,  9d  Cal.  17.) 

66.  The  right  of  a  testator  to  dispose  of  bis 
estate  depends  neither  on  the  justice  of  his 

Srejadioe  uor  the  suundnesa  of  hi  a  reasoning, 
[e  may  do  what  be  will  with  his  own ;  and 
if  there  he  no  defect  of  testamentary  capac- 
ity, and  no  undue  influence  or  fraud,  thejaw 
gives  eSect  to  his  will,  though  its  provisions 
are  unreasonable  and  unjust,  (iilstate  of 
Spencer,  96  Cal.  44«.) 
Cited  99  Cal.  670. 

66.  Not  to  divide  the  property  of  a  testator 
equallv  among  nephews  and  nieces  does  not 
make  nia  will  undutiful  or  inequitable.  An 
uncle  is  under  no  obligHtion,  ordinarily,  to 
provide  for  bis  nephews  either  when  living 
or  by  his  will.  (Estate  of  McDevitt,  93  Cal. 
17.) 

Instructions  as  to  natural  rights  of  heirs. 
See  post,  X,  9,  g. 

Unnatural  bequest  as  evidence  of  insanity. 
See  post,  VII,  3. 

3.  Want  of  Testamentary  Capacity. 

67.  An  allegation  by  the  contestant  of  a  will 
that  the  mind  of  the  decedent  was  weak,  de- 
bilitated, and  deranged  to  such  an  extent  as 
to  incapacitate  him  from  making  or  under- 
taking a  will  or  codicil  tenders  an  issue  as  to 
"  the  competency  of  the  decedent  to  make  a 
last  will  and  testament  "  within  the  meaning 
of  section  1312  of  the  Code  of  Civil  Procedure. 
(Estate  of  Eohler,  79  Cal.  313.) 

68.  It  is  sufficient  to  state,  as  ground  for 
contest  of  will,  that  the  deceased,  at  the  time 
of  making  it,  was  not  of  sound  and  disposing 
mind;  but  when  the  grounds  embrace  con- 
clusions of  law,  as  menace,  duress,  or  the 
like,  the  facts  relied  upon  to  show  such  con- 
clusions must  be  pleaded.  (Estate  of  Gharky, 
57  Cal.  274.) 

Cited  59  Cal.  561 ;  67  Cal.  446;  77  Cal.  481. 

89.  Capricious  and  arbitrary  likes  and  dis- 
likes are  not  evidences  of  insanity,  nor  does 
evidence  that  a  testatrix  was  a  spiritualist 
constitute  any  proof  that  she  was  insane,  es- 
pecially where  it  does  not  appear  that  any 
views  she  may  have  had  on  the  subject  of 
spiritualism  had  anything  to  do  with  the 
making  of  her  will.  (Estate  of  Spencer,  96 
Cal.  448.) 
Cited  99  Cal.  670. 

60.  Upon  the  trial  of  a  contest  of  a  will, 
which  is  determined  upon  an  issue  as  to  the 
testamentary  capacity  of  the  deceased,  it  is  not 
error  to  admit  tne  opinion  of  a  witness  as  to 
the  mental  sanity  of  the  deceased,  when  there 
is  considerable  evidence  to  the  point  of  his 
intimacy,  although  the  showing  of  intimacy 
may  not  be  very  strong.  The  determination 
of  the  question  of  intimacy,  where  such  evi- 
dence is  admitted,  is  in  the  discretion  of  the 
court.  But  there  is  a  distinction  l)etween  the 
admission  and  the  rejection  of  such  evidence, 
and  it  is  error  for  the  court  to  refuse  to  allow 
the  opinion  of  the  witness  as  to  the  mental 
sanity  of  the  deceased  to  be  given,  when  the 
showing  of  intimacy  is  sufficient.  (Estate  of 
Carpenter,  79  Cal.  382.) 

61.  Subdivision  10  of  section  1870  of  the 


Code  of  Civil  Procedure,  which  makes  com- 
petent "the  opinion  of  an  intimate  acquaint- 
ance respecting  the  mental  sanity  of  a  person, 
the  reason  for  the  opinion  being  given,"  ex- 
cludes such  evidence  by  others  than  intimate 
acquaintances,  who  are,  by  unreserved  inter- 
course, familiar  with  the  varying  moods  and 
temperaments  of  the  person  whose  soundness 
is  questioned ;  but  the  statutory  rule  is  nec- 
essarily more  or  less  indefinite,  and  a  large 
discretion  must  be  conceded  to  the  trial  court, 
and  if  the  conclusion  reached  is  one  that  can 
be  reasonably  entertained  consistently  with 
the  idea  of  intimacy  of  acquaintance,  it  will 
not  be  reviewed  by  the  appellate  court.  (Es- 
tate of  Carpenter,  94  Cal.  406.) 

62.  The  capacity  of  a  testator  to  make  a  will 
involves  a  question  of  law  as  well  as  of  fact, 
and  is  for  the  jury  to  determine,  under  in- 
structions from  the  court;  and  the  opinion  of 
a  witness  as  to  such  capacity  is  not  admissible 
in  evidence  upon  the  hearing  before  a  jury  o& 
a  petition  to  annul  the  probate  of  a  will  on 
the  ground  of  the  alleged  incompetency  of  the 
testator.     (Estate  of  Taylor,  92  Cal.  564.) 

63.  It  is  competent  for  a  witness  to  give  his 
opinion  as  to  the  mental  soundness  of  a  tes- 
tator, in  connection  with  the  facts  upon  which 
the  opinion  is  based.  (Estate  of  Taylor,  92 
Cal.  564.) 

64._  Where  the  only  evidence  as  to  the  dec- 
larations of  the  testator  about  bis  sister  is  to 
the  effect  that  "  if  he  knew  where  his  sister 
was  he  would  go  and  see  her  and  visit  her," 
a  hypothetical  question  to  a  medical  expert 
on  the  subject  of  mental  sanity,  in  whicn  it 
is  assumed  that  he  referred  to  a  sister  whom 
he  knew  to  have  been  dead  nearly  thirty 
years,  rather  than  to  his  living  sister,  should 
be  disallowed.  (Estate  of  Carpenter,  94  Cal. 
40(5.) 

65.  In  proceedings  to  revoke  the  probate  of 
a  will  on  the  p;round  of  the  mental  incapacity 
of  the  testatrix  at  the  time  of  its  alleged  exe- 
cution, where  a  physician  who  had  attended 
the  testatrix  for  a  long  time  prior  to  the  mak- 
ing of  the  will  testified  that  the  winter  be- 
fore the  will  was  executed,  and  while  he  was 
her  attending  physician,  she  was  in  litigation 
with  her  sons  respecting  property  which  she 
had  conveyed  to  them,  and  that  oe  acted  as 
her  agent  during  that  litigation,  and  that  dur- 
ing that  time  he  saw  no  evidence  of  failing 
mind  or  memory,  and  in  his  opinion  both 
were  good,  and  that  she  was  competent  to 
make  a  will,  it  is  error  for  the  court  to  sus- 
tain an  objection  to  questions  asked  the  wit- 
ness, upon  cross-examination,  as  to  whether 
he  had  not  asked  another  person  to  testify,  in 
the  action  between  the  mother  and  sons,  that 
she  was  not  in  her  right  mind,  and  had  not 
said  to  that  person  that  she  was  not  in  her 
right  mind,  and  had  not  himself  intended  so 
to  testify  in  that  action.  (Wixom  v.  Good- 
cell,  90  Cal.  622.) 

66.  The  declarations  of  a  testator,  while  of 
nnsonnd  mind,  to  the  effect  that  be  was  of  un- 
sound mind,  and  under  undue  influence  at 
the  time  of  the  execution  of  a  will,  does  not 
prove  or  tend  to  prove  the  truth  of  the  mat- 
ters declared  by  him.  (Estate  of  Lang,  66 
Cal.  19.) 
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67.  It  being  claimed  that  the  will  was  in- 
valid by  reason  of  the  insanity  of  tbe  testator 
at  tbe  time  of  its  execntion,  evidence  was 
admitted  as  to  bis  sanity  at  otber  times  dar- 
ing tbe  coarse  of  a  progressive  disease  sap- 
pcwed  to  have  affected  bis  mind.  Held,  that 
the  evidence  was  properly  admitted.  (Estate 
of  Dairy mple,  67  Gal.  444.) 

68,  In  passing  upon  the  mental  condition 
of  a  testator  family  differences  should  not  be 
considered  by  tbe  jury,  except  as  they  may 
bear  upon  the  testator's  mental  capacity  at 
tbe  time  of  the  execution  of  the  will.  (Es- 
tate of  Lang,  66  Cal.  19.) 

68.  An  instruction  stating,  in  effect,  that  if 
the  testator  was  mistaken  in  his  belief  that 
his  relatives  had  mistreated  him,  and  there- 
fore made  no  provisions  for  them,  he  was  of 
ansonnd  mind,  is  erroneous.  The  fact  of  such 
mistaken  belief  does  not,  as  matter  of  law, 
amount  to  an  insane  delusion.  (Estate  of 
'Carpenter,  94  Cal.  406.) 

70.  It  is  error,  upon  the  trial  of  a  contest 
of  a  will,  to  refuse  to  allow  a  witness  to  tes- 
tify whether  or  not  there  had  been  any  change 
in  the  mental  condition  or  capacity  of  the  de- 
ceased, provided  the  witness  was  asked  for 
facts  about  tbe  change,  and  not  for  a  conclu- 
sion. A  marked  change  in  a  man's  habits  of 
thought  is  strong  evidence  of  mental  un- 
Boondness,  and  the  absence  of  such  change  is 
evidence  of  the  contrary.  (Estate  of  Carpen- 
ter, 79  Cal.  382.) 

71.  An  instruction  that  if  the  jury  find  that 
the  testator's  feelings  toward  nis  relatives 
had  undergone  a  radical  change  they  should 
inquire  whether  there  was  good  reason  for 
the  change,  but  not  limiting  the  inquiry  to 
whether  it  was  caused  by  an  insane  delusion, 
is  erroneous.  People  may  hate  their  relatives 
for  bad  reasons,  and  yet  not  be  deprived  of 
testamentary  power.  (Estate  of  Carpenter, 
94  Cal.  406.) 

72.  Where  unsoundness  of  mind  is  relied  on 
to  defeat  a  will  the  question  of  drunkenness, 
being  mere  evidence,  should  not  be  submitted 
as  a  special  issue  to  tbe  jury.  (Estate  of 
Gharky,  57  Cal.  274.) 

Cited  67  Cal.  445,  446. 

73.  Upon  the  trial  of  an  issue  aa  to  the 
mental  competency  of  a  testator  it  is  for  the 
jury  to  say  whether  tbe  will  of  a  bachelor 
giving  bis  property  to  tbe  children  of  bis 
business  partner,  instead  of  to  his  brothers 
and  their  children  in  the  eastern  states,  was 
unnatural ;  and  an  instruction  characterizing 
such  will  as  unnatural  is  improper  and  preju- 
dicial.   (Estate  of  Carpenter,  79  Cal.  882. ) 

74.  A  special  verdict  showing  that  the  de- 
ceased, at  the  time  of  making  the  will,  was  of 
unsound  mind,  and  that  he  failed  to  make 
provision  for  the  contestants  by  reason  of  an 
insane  delusion,  is  sufficient  to  sustain  an  or- 
der vacating  the  probate  of  the  will,  and 
where  there  is  rame  evidence  tending  to  sup- 
port the  verdict  upon  these  issues  onlv  er- 
rors of  law  in  trying  them  can  be  considered 
upon  appeal.  (Estate  of  Carpenter,  94  Cal. 
406.) 

76.  In  a  proceeding  for  the  revocation  of 
the  probate  of  a  will,  on  the  vround  that  at 


the  time  of  its  execution  the  testator  was  of 
unsound  mind,  tbe  admission  in  evidence  on 
behalf  of  the  contestant  of  a  part  of  the  great 
register  of  the  county,  for  the  purpose  of 
showing  that  the  testator  was  not  of  the  age 
as  stated  in  the  will,  is  a  prejudicial  error 
warranting  a  new  trial.  (Estate  of  Crosier, 
74  Cal.  180.) 

Evidence  as  to  amount  and  condition  of  es- 
tate, admissibility  of.    See  post,  91. 

Revocation  of  will  by  one  of  unsound  mind. 
See  post,  XII. 

Testimony  of  attending  physician  as  to  tes- 
tator's sanity.     See  Insanity,  II,  4. 

Mental  capacity,  opinion  of  witness,  error 
in  admitting,  presumptions.  See  Appeals, 
2764. 

l^'Xclusion  of  testimony  of  physician  as  to 
sanity.     See  Evidence,  12. 

Judicial  determination  of  insanity,  effect  on 
capacity  to  make  will.    See  Insanity,  83. 

4.  Fraud  or  Undue  InHuence. 

76.  Where  a  will,  devising  the  bulk  of  the 
estate  of  the  testator  to  the  children  of  bit 
copartner,  who  were  upon  intimate  and 
friendly  relations  with  tbe  testator,  vrho  had 
declared  bis  intention  to  make  some  of  them 
the  objects  of  his  bounty,  is  contested  by  rela- 
tives living  in  another  state,  who  were  not 
provided  for  by  the  will,  evidence  that  the 
father  of  tbe  children  stated  to  a  witness  that 
the  testator  had  said  he  had  been  badly 
treated  by  his  relatives,  and  would  not  give 
them  any  part  of  his  property,  without  proof 
of  the  communication  of  the  statement  to  the 
testator,  does  not  prove  that  he  fraudulently 
started  or  circulated  the  report,  or  suggested 
it  to  the  disordered  fancy  of  the  testator,  or 
show  undue  influence  exercised  by  him  ov«t 
the  mind  of  the  testator,  it  appearing  that 
some  of  the  testator's  witnesses  testifaed  to 
similar  assertions  by  the  testator  which  ante- 
dated the  interview  with  the  father  of  the 
devisees.    (Estate  of  Carpenter,  94  Cal.  400.) 

77.  The  support  of  the  family  of  the  copart- 
ner by  the  partnership  of  which  tbe  testator 
was  a  member,  with  his  presumed  knowledge 
and  consent,  would  not  constitnte  fraud,  and, 
if  he  were  actually  defrauded  thereby,  would 
not  tend  to  induce  a  will  in  favor  of  the  chil- 
dren of  the  copartner.  (Estate  of  Carpenter, 
94  Cal.  406.) 

78.  Where  the  suppression,  by  the  copart- 
ner, of  the  letters  of  the  testator  from  bia 
relatives  is  not  one  of  the  charges  specifically 
averred,  and  there  is  no  proof  that  be  received 
or  suppressed  tbem,  beyond  a  suspicion  that 
be  might  have  done  so,  under  the  evidence  of 
one  of  tbe  testator's  brothers  as  to  the  send- 
ing of  certain  letters  which  were  not  returned 
from  the  dead-letter  office  or  found  among  the 
testator's  effects,  such  evidence  does  not  pioTc 
fraud  exercised  by  the  copartner  in  tbe  pro- 
curing of  a  will  in  favor  of  his  children.  (Es- 
tate of  Carpenter,  94  Cal.  406.) 

Jurisdiction  of  equity  to  set  aside  will  for 
fraud.    See  post,  X,  9,  c. 

79.  Undue  influence  by  anv  person  is 
ground  for  setting  aside  a  will.  It  is  not 
necessary  that  it  should  be  by  one  who  is 
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Iwnefited  by  the  wQl.    (Estate  of  Gabill,  74 
Cal.  62.) 

80.  The  provisionB  of  section  1675  of  the 
Ci'nl  Ckxle  apply  to  undue  influence  gen- 
erally, and  are  applicable  to  villa  as  well  as 
to  contracts.  The  same  is  true  of  the  proyi- 
sions  of  section  1672  of  the  same  code,  relative 
to  fraud.    (Estate  of  Kohler,  79  Cal.  313.) 

81.  General  influence,  not  brought  to  bear 
directly  upon  the  testainentary  act,  however 
strong  or  controlling,  is  not  undue  influence, 
such  as  will  afford  ground  for  the  setting  aside 
of  a  will  of  a  person  of  sound  mind.  There 
mast  be  evidence,  either  direct  or  circumstan- 
tial, that  pressure  was  brought  to  bear  directly 
apon  the  testamentary  act,  and  there  is  no 
presumption  against  the  will,  except  in  cases 
where  the  beneficiaries,  or  parties  instru- 
mental in  having  the  will  executed,  sustain 
a  confidential  ^lation  to  the  testator,  or 
where  the  testator  is  weak,  physically  and 
mentally,  and  those  having  exclusive  access 
to  him  have  procured  an  unnatural  will. 
(EsUte  of  McDevitt,  95  Cal.  17.) 

82.  A  contest  of  a  will  on  the  ground  of  un- 
due influence,  which  alleges  acts  of  undue  in- 
fluence, and  imfiortunity  continued  for  a  long 
time  prior  to  the  making  of  the  will,  su£S- 
ciently  connects  the  alleged  undue  influence 
with  the  testamentary  act,  by  alleging  that 
at  the  date  of  the  wiil,  and  while  in  an  en- 
feebled condition  of  mind  and  body,  and  un- 
able to  resist  the  iicportunities  of  one  of  the 
residuary  legatees-  deceased  made  his  mark  to 
said  pretended  will.  (Estate  of  McDevitt,  95 
Cal.  17.) 

83.  The  principal  beneficiary  under  a  will 
was  the  partner  of  the  testator,  at  the  time  of 
the  testator's  death  and  for  many  years  pre- 
vious. Held,  that  this  did  not  per  se  raise  a 
presumption  of  undue  influence.  (Estate  of 
Brooks,  64  Oal.  471.) 

84.  The  fact  that  his  copartner  had  more 
influence  than  the  testator  in  the  manage- 
ment of  the  partnership  business  would  not 
tend  to  prove  that  he  influenced  the  testa- 
mentary disposition.  (Estate  of  Carpenter, 
94  CM.  406.) 

86.  While  circumstantial  evidence  may  be 
sufficient  to  prove  undue  influence  upon  the 
testamentary  act,  it  must  do  more  than  raise 
a  suspicion,  and  has  the  force  of  proof  only 
when  the  circumstances  proved  are  incon- 
sistent with  the  claim  that  the  will  was  the 
■pontaneoas  act  of  the  testator.  It  does  not 
amount  to  proof  if  the  circumstances  are 
equally  consistent  with  the  theory  of  undue 
influence  and  with  the  hypothesis  tnat  the 
will  was  the  free  act  of  an  intelligent  mind, 
especially  if  other  circumstances  are  wholly 
inconsistent  with  the  hypothesis  of  undue  in- 
fluence.    (Estate  of  McDevitt,  96  Cal.  17. ) 

86.  If  the  probating  of  a  will  is  contested 
on  the  ground  that  its  execution  was  obtained 
by  undue  influence,  evidence  that  the  testator 
was  intoxicated  when  it  was  executed  is  ad- 
missible in  connection  with  other  circum- 
stances to  show  "undue  influence";  and,  if 
such  testimony  is  introduced,  the  court  can- 
not take  away  from  the  jury  the  right  to  find 


on  the  issue.     (Estate  of  Cunningham,  SS 
Cal.  466.) 

87.  In  a  contest  over  the  probate  of  a  will, 
upon  the  ground  of  undue  influence  upon  the 
part  of  the  devisee  in  procuring  the  execution 
of  the  will,  the  admission  of  evidence  upon 
the  part  of  the  contestant  to'  prove  that  the 
devisee,  who  was  the  wife  of  the  decedent,  at 
a  time  prior  to  her  marriage  to  him,  when  he 
was  not  divorced  from  his  first  wiie,  accom- 
panied the  decedent  upon  a  camping  excur- 
sion and  was  introduced  as  bis  wife,  is  pre- 
judicial error,  where  it  appears  that  the  will 
was  executed  nine  years  after  such  event  and 
three  years' sub8e<}nent  to  his  marriage  to  the 
devisee,  and  the  isolated  event  proved  does 
not  appear  to  be  connected  with  the  execution 
of  the  will  by  any  chain  of  subsequent  events. 
(In  re  Flint,  lUO  Cal.  391.) 

88.  Expressions  of  the  deceased  as  to  his 
testamentary  intentions,  though  admissible 
to  prove  a  friendly  feeling  toward  the  persons 
in  regard  to  whom  they  are  used,  yet  do  not 
tend  to  prove  that  a  will  conforming  to  such 
expressions  was  procured  through  undue  in- 
fluence, unless  made  so  near  the  time  of  the 
execution  of  the  will  as  to  constitute  a  part  of 
tbe  res  gestae ;  and  where  the  testator  is,  be- 
yond question,  of  sound  mind,  they  are  en- 
titled to  no  weight  at  all  in  the  absence  of 
proof  of  influence  as  to  the  very  testamentary 
act.     (Estate  of  McDevitt,  96  Cal.  17.) 

89.  Upon  the  contest  of  a  will,  by  one  of  two 
children  of  the  testator  who  had  been  ex- 
cluded from  its  provisions,  the  contestant  in- 
troduced evidence  tending  to  show  that  the 
testator  executed  the  will  under  undue  influ- 
ence, and  a  witness  of  proponent  in  reply  tes- 
tified that  by  the  direction  of  the  testator  he 
made  a  draft  of  bis  will,  and  that,  upon  read- 
ing it  to  him,  the  testator  objected  to  the 
names  of  the  contestant  and  the  other  ex- 
cluded child,  and  said  he  would  not  have 
them  in,  which  testimony  was,  upon  the  mo- 
tion of  contestant,  stricken  out.  Held,  that 
the  declarations  of  the  testator,  if  made,  con- 
stituted part  of  the  res  gestae,  and  that  the 
court  erred  in  excluding  them.  (Nelson  v. 
McClanahan,  65  Cal.  308.) 

(Jited  81  Cal.  243. 

90.  The  testator,  soon  after  tbe  execution  of 
the  will,  told  the  proponent  that  he  would 
some  day  tell  him  what  he  wished  to  have 
him  do  with  some  of  his  property,  and,  before 
his  death,  directed  him  to  pay  certain  per- 
sons and  charitable  institutions  certain  sums. 
Held,  that  while,  in  a  proper  case,  the  courts 
would  compel  a  devisee  to  carry  out  such 
directions,  the  fact  of  such  directions  having 
been  given  and  assented  to  was  not  evidence 
that  the  executiuu  of  the  will  was  procured 
by  undue  influence.  (Estate  of  Brooks,  54  Cal. 
471.) 

Distinguished  79  Cal.  427. 

91.  Evidence  respecting  the  amount  and 
condition  of  the  estate  is  admissible  in  favor 
of  the  supporters  of  a  will,  in  a  contest  over 
its  probate,  upon  issues  as  to  undue  influence 
and  mental  unsoundness  of  the  testator,  for 
the  purposes  of  showing  a  fair  and  reasonable 
allotment  of  his  property  to  the  parties  en- 
titled  to  his  bounty,  as  indicating  mental 
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soundness,  and  a  mind  entirely  free  from  all 
improper  influences.  (In  te  Flint,  100  CaL 
391.) 

92.  Where  the  evidenoe  is  insufficient,  aa 
matter  of  law,  to  justify  a  verdict  or  decision 
that  a  will  was  executed  under  undue  influ- 
ence, it  is  ground  for  a  new  trial.  The  evi- 
dence in  this  case  reviewed,  and  held  insuffi- 
cient in  law  to  sustain  such  a  verdict.  (Estate 
of  McDevitt,  96  Cal.  17.) 

Verdict  on  question  of  undue  influence, 
certainty  of.     »ee  Verdict,  III. 

Tin.  When  Take  Effect. 

93.  Under  the  Mexican  law  a  will  takes 
effect  as  a  conveyance  upon  the  death  of  the 
testator.     (Tevis  v.  Pitcher,  10  Cal.  466. ) 

94.  A  will  takes  effect  on  proof  of  its  exe- 
cution, in  the  absence  of  a  statute  requiring 
it  to  be  probated.  (Castro  t.  Castro,  6  Cal. 
158.) 

95.  Will  only  becomes  executed  upon  death 
of  the  testator.  (Grimes'  Estate  v.  Korris,  6 
Cal.  621.) 

Execution  of  olographic  will  before  the 
adoption  ot  the  Civil  Code.    See  ante,  V. 

IX.  Wills  as  Evidence. 

96.  A  will  is  not  a  conveyance  within  pro- 
visions of  act  concerning  conveyances,  which 
can  be  read  in  evidence  upon  the  certificate  of 
proof,  or  of  acknowledgment  by  a  notary. 
(Carpentier  y.  Gardiner,  29  Cal.  160.) 

Evidence,  testamentary  instruments  ait. 
See  Evidence,  III,  4. 

Declarations  in  as  evidence.  See  Evidence, 
VI,1,«. 

Invalid  will,  declaring  that  deed  was  upon 
trust,  effect  of.    See  Deeds,  368. 

Evidence,  will  is  not  without  proof  of  pro- 
bate.    See  Jurisdiction,  123. 

Estoppel  by  statements  in.    See  Estoppel, 

X.  Probate  of  Wills. 

/.  Win*  Executed  Before  Passage  of  Statute; 
Herein  of  Willn  Under  Mexican  Law. 

97.  The  several  statutes  of  this  state  relat- 
ing to  wills  do  not  apply  to  wills  executed 
previous  to  their  passage.  There  is  no  provi- 
sion for  the  probate  of  such  wills,  anu  they 
must  rest  for  their  validity  upon  the  laws 
under  which  they  were  made.  (Tevis  v. 
Pitcher,  10  Cal.  465.) 

Cited  24  Cal.  123;  33  Cal.  423;  37  Cal.  80.  91 ; 
66  Cal.  108,  112;  distinguished  28  Cal.  505. 

98.  The  will  of  a  testator,  dying  before  the 
organization  of  the  state  government,  did  not 
require  to  be  probated  under  the  then  exist- 
ing laws.  (Grimes'  Estate  v.  liorris,  6  Cal. 
621.) 

Cited  10  Cal.  477 ;  12  Cal.  579 ;  24  Cal.  123 ;  28 
Cal.  505;  33  Cal.  422,  423;  37  Cal.  89,  91;  66 
Cal.  108, 112. 

99.  Our  Statute  of  Wills  not  only  fails  to  re- 
quire the  probate  of  wills  executed  before  its 
passage,  but  it  must,  from  its  terms,  be  con- 
cluded that  the  lefjislature  actually  intended 
to  exclude  such  wills  from  the  operation  of 
the  statute  altogether,  leaving  their  validity  to 
depend  upon  the  laws  under  which  they  were 


made,  and  not  disturbing  rights  which  had 
grown  up  under  the  former  system.  (Grimes' 
Estate  V.  Norris,  6  Cal.  621.) 

100.  A  will  only  becomes  executed  upon 
death  of  the  testator,  and,  therefore,  this  coo> 
struction  does  not  affect  wills  made  before 
the  passage  of  the  statute,  where  the  testator 
did  not  die  till  after  its  passage.  (Gdnei' 
Estate  V.  Norris,  6  Cal.  621.) 

101.  It  seems  that  there  never  was  a  pro- 
bate court  in  California  prior  to  the  on^anu*- 
tion  of  this  state,  and  that  probate  of  a  will 
was  unknown.  (Castro  t.  (Tastro,  6  (}al. 
158.) 

Cited  6  Cal.  626. 

102.  Under  the  Mexican  law,  as  enforced 
in  California,  such  a  proceeding  as  the  pro- 
bate of  an  open  will  was  unknown.  The  will 
took  effect  as  a  conveyance  upon  the  death  of 
the  testator.  It  was  valid  if  made  in  the 
presence  of  three  witnesses ;  and,  by  the  cos- 
tom  which  prevailed  in  California  and  ob- 
tained the  force  of  t«eitive  law,  two  witnesses 
were  sufficient.  (Tevis  v.  Pitcher,  10  (3«L 
465.) 

Cited  37  Cal.  89. 

108.  Proof  of  such  custom  in  force  in  Oili- 
fomia  previous  to  the  formation  of  the  state 
government  is  admissible.   (Tevis  v.  Pitcher, 
10  Cal.  465.) 
Cited  81  Cal.  622. 

2.  Jurftdietiott  Orer, 

Probate  courts  have  exclusive  jurisdiction 
over  proof  of.    See  Jurisdiction,  123. 

104.  Jurisdiction  in  proceeding  to  probate 
a  will  depends  upon  certain  facts  which  the 
court,  on  reviewing  the  will,  must  inquire  into 
and  determine;  and  the  mere  possession  of 
the  will  vests  the  court  with  all  the  authority 
necessary  for  that  purpose.  (Matter  of  Estate 
of  Howard,  22  Cat.  395.) 

Jurisdiction  over  lost  or  destroyed  willa. 
See  post,  X,  6. 

Presumption  as  to,  from  recitals  in  deciM 
admitting  will  to  probate.     See  post,  113. 

8.  Petition  for.  Citation,  Notice. 

105.  No  petition  is  required  as  the  founda- 
tion of  a  proceeding  to  probate  a  will ;  a  peti- 
tion is  only  necessary  under  the  sttitutewliere 
the  executor  named  therein  accepts  the  tnut, 
and  then  not  for  Jurisdictional  pnrpoeee. 
Matter  of  Estate  of  Howard,  22  Cal.  898.) 

106.  Under  section  1300  of  the  Code  of  CiTil 
Procedure  it  is  not  essential  that  the  petition 
for  the  probate  of  a  will  should  state  whether 
it  is  an  olographic  or  other  species  of  will,  nor 
does  any  defect  of  form  or  in  the  statement  of 
the  jurisdictional  facts  actually  existing  in- 
validate the  probate.  (Estate  of  Learned,  70 
Cal.  140.) 

Petition  on  probate  of  lost  or  destroyed 
will.    See  post,  X,  6. 

107.  Citation  to  heirs  to  show  cause  against 
probate  of  willj  etc.,  not  served,  is  no  objec- 
tion to  the  jurisdiction  of  the  probate  court, 
if  the  heirs  answer.    The  want  of  due  service 

foes  only  to  the  service  itself.     (Abila  T. 
'adilla,  I4Cal.  103.) 

108.  If  one  only  of  two  or  more  execators 
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named  in  a  will  petitions  for  its  admission  to 
probate,  and  no  citation  is  served  on  the 
others  named  as  executors,  and  it  does  not 
appear  that  such  others  are  residents  of  ttie 
ooanty  where  the  petition  in  filed  and  there- 
fore are  required  to  be  cited,  it  will  not  be 
assumed,  for  the  purpose  of  invalidating  the 
proceedings  admitting  the  will  to  probate, 
that  such  others  were  residents  of  the  county 
■where  the  petition  was  filed.  (MuOrea  v. 
Uarassthy,  51Cal.  146.) 

109.  The  question  not  decided  whether,  on 
a  petition  b^  one  of  several  named  as  execu- 
tors in  a  will,  for  its  admission  to  probate, 
the  failure  to  cite  the  others,  where  thev  re- 
side in  the  county,  leaves  the  court  without 
jurisdiction  to  probate  it.  (McCrea  v.  Ha- 
rasztby,  51  Cal.  146.) 

110.  The  probate  court  cannot  bear  the 
petition  for  the  probate  of  a  will  without 
proof  of  service  of  notice  upon  the  heirs,  as 
required  by  the  Code  of  Civil  Procedure. 
(Estate  of  Cobb,  49  Cal.  599.) 

111.  Notice  of  an  application  to  admit  to 
probate  an  alleged  will  under  section  13,  or  a 
copy  of  such  will,  with  an  authenticated  pro- 
bate thereof,  under  section  28,  of  the  Probate 
Law,  is  not  "a  summons,  notice,  or  advertise- 
ment" required  to  be  published  in  the  "state 
paper"  under  the  act  of  March  29,1870.  (Es- 
tate of  Daniel  Miller,  39  Cal.  650.) 

112.  If  the  statnte  fixes  the  number  of  days 
that  a  notice  of  the  time  of  application  to  tlie 
probate  court  for  probating  a  will  and  issuing 
letters  testamentary  shall  be  published,  the 
oruer  directing  the  publication  of  such  notice 
need  not  direct  how  often  the  notice  shall  be 
published,  if  it  requires  the  publication  to  be 
made  according  to  the  statute.  (McCrea  v. 
Haraszthy,  61  Cal.  146.) 

113.  Recitals  in  an  order  admitting  a  will 
to  probate  and  appointing  an  executor,  that 
due  proof  was  made  to  the  satisfaction  of  the 
court  "  tbdt  notice  has  been  given  of  the  time 
appointed  for  proving  said  will  and  for  hear- 
ing said  petition,  and  that  citations  have  been 
duly  issued  and  served,  as  required  by  the  pre- 
vious order  of  this  court,  and  it  appearing  to 
this  court  that  notice  has  been  given  accord- 
ing to  law  to  all  parties  interested,"  etc.,  are 
sufBcient,  in  the  absence  of  any  other  record 
evidence  of  an  order  that  a  citation  issue  to 
the  heirs  repiding  in  the  county,  as  required 
by  section  14  of  tne  Probate  Act  of  1851,  or  of 
the  issuance  and  service  of  such  citation,  and 
in  the  absence  of  any  evidence  that  the  order 
and  citations  were  insufficient,  to  warrant 
the  presumption  that  such  order  had  been 
reguLarlv  made,  and  that  the  citations  had 
been  duly  issued  and  served,  and  that  the  pro- 
bate court  acquired  jurisdiction  to  probate  the 
will  and  to  issue  letters  testamentary  to  the 
executor.     (Moore  v.  Earl,  91  Cal.  632.) 

Failure  to  admit  will  on  day  fixed  in  notice. 
See  post,  X,  8. 

Presumption  as  to  existence  of  petition  for 
probate  not  on  file.    See  Presumptions,  25. 

Petition  for  probate,  sufficiency  of  answer, 
objection,  when  to  be  taken.  See  Appeals, 
2,m 


4,  Appointing  Attorney  for  Minor  Hoirt. 

114.  The  appointment  by  the  probate  court 
of  an  attorney  to  represent  minor  heirs  who 
reside  in  the  county  and  were  not  served  with 
citations  to  appear,  and  the  appearance  of  the 
attorney  for  such  minor  heirs,  are  nullities, 
and  do  not  give  the  court  jurisdiction,  ( Ran- 
dolph v.  Bayue,  44  Cal.  366.) 

_  116.  Provisions  in  relation  to  guardians  ad 
litem  for  minor  defendants,  in  the  chapter 
on  parties  to  civil  actions,  do  not  apply  to 
proSate  proceedings.  The  special  proceedings 
as  to  attorneys  for  minors  govern  the  matter. 
(Carpenter  v.  Superior  Court,  76  Cal.  696.) 

116.  An  attorney  for  minor  defendants,  ap- 
pointed by  the  probate  judge,  after  service  of 
citation,  to  represent  the  minor  upon  a  con- 
test as  to  the  validity  of  a  will,  is,  to  all  intents 
and  purposes,  a  guardian  ad  litem,  although 
not  called  by  that  name.  (Caipenter  y. 
Superior  Court,  76  Cal.  596.) 

6.  Lott  f  Dos^royed  Wills.  Probato  of. 

_  117.  Jurisdiction  of  probate  court  to  estab- 
lish will  is  exclusive,  even  though  the  will 
has  been  lost  or  destroyed,  or  has  been  fraud- 
ulently suppressed ;  and  a  court  of  equity  has 
no  jurisdiction  to  grant  relief  in  such  a  case, 
either  directly  or  as  incident  to  jurisdiction 
over  other  matters,  even  thongb  the  relief  is 
sought  by  an  alleged  devisee  against  the 
spoliator,  and  it  appears  that  the  latter  is  one 
of  the  two  witnesses  whose  testimony  would 
be  necessary  to  prove  the  will  under  section 
1339  of  the  Code  of  Civil  Procedure.  (Mo- 
Daniel  V.  Pattison,  98  Cal.  86.) 

118.  Inan  application  for  the  probate  of  a 
lost  will,  if  the  will  was  lost  or  destroyed  after 
the  death  of  the  testator  it  must  he  alleged 
and  proved  to  have  been  in  existence  at  the 
time  of  the  death ;  if  it  was  lost  or  destroyed 
before  death  it  must  be  alleged  and  proved 
to  have  been  fraudulently  destroyed  during 
the  lifetime  of  the  testator.  (Estate  of  Kid- 
der, 67  Cal.  282.) 

119.  On  an  application  to  have  a  lost  will 
admitted  to  nrobate,  under  section  1339  of  the 
Code  of  Civil  Procedure,  the  provisions  of  the 
will  must  be  clearly  and  distinctly  proved  by 
at  least  two  credible  witnesses.  (Estate  of 
Kidder,  66  Cal.  487.) 

120.  The  petition  for  the  probate  of  a  will 
alleged  to  have  been  fraudulently  destroyed 
during  the  lifetime  of  the  te»tator  must 
specifically  state  the  facts  and  circumstances 
constituting  the  fraud.  Whether  there  was 
a  fraudulent  destruction  is  a  question  of  fact 
to  be  proved.   (Estate  of  Kidder,  66  Cal.  487.) 

121.  The  evidence  showed  that  at  the  time 
of  the  destruction  of  the  will  the  testatrix  was 
very  ill  in  bed,  and  in  a  semi-comatose  con- 
dition; her  attendant  handed  her  the  will, 
and  immediately  afterward  she  saw  it  in  the 
fire,  but  made  no  attempt  to  rescue  it. 
Whether  the  will  was  thrown  into  the  fire  by 
the  testatrix,  or  accidentally  fell  there,  was 
not  shown,    field,  that  the  evidence  did  not 

f trove  a  fraudulent  destruction  of  the  will 
>y  the  attendant.    (Estate  of  Kidder,  66  Cal. 
487.) 
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e.  Ouetrtainfy  of  Bluest.  Eihet  of:  Quottioaaof 
Conatruetion  of  Will. 

122.  A  will,  otberwiBe  efieotive,  should  not 
be  Kfnsed  probate  becauso  certain  bequests 
contaiBed  therein  are  void  for  uncertainty. 
(Estate  of  Shillaber.  74  Cul.  144.) 
IMstiDgnisbed  79  Cal.  427. 

123.  If  an  instrament  is  offered  for  probate 
as  a  will,  which  is  testamentary  in  its  char- 
acter, questions  concerning  the  construction 
to  be  placed  upon  it  cannot  be  raised  for  the 
piarpose  of  preventing  it  from  being  admitted 
to  probate.  Sucii  questions  cannot  be  con- 
sidered until  after  it  is  probated.  (Estate  of 
Ciobb,  49  Cal.  598.) 

ated  11  Mont.  108. 

7.  Efidonee  and  Juif  Trial. 

124.  It  is  necessary,  before  court  can  adroit 
will  to  probate,  to  require  proof  of  all  the  acts 
requisite  to  constitute  the  execution  of  a  valid 
will;  bat  the  proof  of  the  acts,  as  to  which 
the  contest  is  not  addressed,  will  be  heard 
and  passed  upon  by  the  court  alone,  and  is 
not  to  be  submitted  to  or  passed  upon  by  the 
jury.  Held,  accordingly,  that  the  judgment 
was  sufiSciently  supported  by  the  finding  of 
the  court,  recited  therein,  that  the  will  was 
executed  in  all  respects  according  to  law. 
(Estate  of  Cartery,  66  Cal.  470.) 

Cited  57  Cal.  279;  70  Cal.  142. 

125.  Subscribing  witness  who  has  no  recol- 
lection of  the  execution  uf  an  instrument,  but 
who  recognizes  the  signatures,  may  be  asked 
whether,  taking  into  consideration  his  recog- 
nition of  the  signatures,  it  was  his  belief  that 
the  paper  was  executed  as  therein  stated. 
(Estate  of  Gharky,  57  Cal.  274.) 

Evidence  of  execution  of  will.  See  ante, 
39. 

Evidence  on  (question  as  to  whether  an  in- 
strament is  a  will.    See  ante,  I. 

Probate,  calling  but  one  witness,  objection 
first  raised  on  appeal.   See  Appeals,  XI,  14,  j. 

8.  Admittion  to  Probato  and  Proettdingo  on; 
Validity  and  Concluaironess;  Setting  Aside. 

126.  Failure  to  make  order  admitting  will 
to  probate  on  day  specified  in  notice,  or  to 
fix.  by  adjournment  of  the  proceedings,  a 
subsequent  dav  for  the  order,  is  a  mere  ir- 
regularity, and  does  not  affect  the  jurisdic- 
tion. (Matter  of  Will  of  Warfield,  22  Cal. 
61.) 

127.  It  is  not  necessary  to  validity  of  pro- 
bate that  formal  judgment  or  decree  that  the 
will  is  admitted  to  probate  or  is  proved  should 
be  entered ;  a  direct  statement  that  the  will 
is  proved,  although  entered  in  the  minutes  as 
part  of  and  preliminary  to  an  order  directing 
letters  to  issue,  is  sufficient.  (Matter  of  Will 
of  Warfield,  22  Cal.  61.) 

128.  It  is  immaterial  whether  the  stamp 
required  on  probate  of  wills  is  affixed  to  the 
win  apon  its  being  admitted  to  probate,  or  to 
the  certificate  of  proof  thereof  attached,  or  to 
the  letters  testamentary  with  the  will  an- 
nexed.   (Satterlee  T.  Bliss,  36  Cal.  489.) 

Stamp  attached  on  probate,  value  cannot 
be  questioned  collaterally.  See  Judgments, 
730. 


129.  Omission  by  probate  court  of  Sas 
Francisco  in  its  proceedings  in  probating 
wills  previous  to  1855,  to  attach  to  Uie  will 
and  fife  with  it  for  record  the  certificate  men- 
tioned in  section  24  of  the  act  conoemine  es- 
tates of  deceased  persons,  is  not  a  fatal  delect, 
invalidating  the  probates  of  that  period. 
(Matter  of  WUl  of  Warfield,  22  Cal.  51.) 

130.  The  record  of  a  probate  ooart  admit- 
ting a  will  to  probate  is  admissible  as  evi- 
dence to  show  tne  death  of  the  testator,  if  it 
contains  all  the  necessary  recitals  to  show 
that  the  court  acquired  jurisdiction.  If, 
however,  it  is  made  to  appear  that  there  were 
minor  heirs  living  in  the  county  who  were  not 
served  with  citations  to  appear,  the  court  doe* 
not  acquire  jurisdiction  and  the  record  does 
not  prove  the  death.  (Randolph  v.  Bayiiet 
44  Cal.  366.) 

181.  The  record  of  •  probate  oonrt,  consist- 
ing of  a  last  will  and  testament,  testimony  of 
the  subscribing  witnesses,  petition  of  the  ex- 
ecutor, and  Older  admitting  will  to  probate, 
are  admissible  in  evidence  for  the  purpoee  of 
proving  the  will,  even  if  no  letters  have  is- 
sued.    (Larco  v.  Casaneoava,  30  Cal.  560.) 

Recitals  in  decree  as  to  service  of  citations 
and  notice.    See  ante,  113. 

132.  A  will,  having  been  once  admitted  to 
probate,  must,  so  long  as  the  probate  stands, 
be  recognised  and  admitted  in  all  courts  to  be 
valid.     (State  v.  McGlynn,  20  Cal.  233. ) 

133.  A  decree  of  the  probate  court,  admit- 
ting a  will  to  probate,  not  reversed  by  the  ap- 
pellate court,  ifl  final  and  conclusive,  and  if 
not  liable  to  be  vacated  or  questioned  by  any 
other  court,  either  incidentally  or  by  a  direct 
proceeding  for  the  purpose  of  impeaching  it. 
(State  V.  McGlynn,  20  Cal.  233.) 

Cited  72  Cal.  594;  86  Cal.  102;  87  Cal.  147;  1 
Aris.  220;  11  Mont.  206. 

134.  The  probate  of  a  will,  until  revoked,  is 
conclusive  of  its  validity  in  all  collateral  pro- 
ceedings; and  its  rejection  by  the  probate 
court  18  also  conclusive  of  its  invalidity. 
(Castro  v.  Richardson.  18  Cal.  478.) 

Cited  20  Cal.  273;  11  Mont.  106. 

136.  A  judgment  admitting  a  will  to  pro- 
bate, made  upon  a  petition  Btatin|;  all  the 
necessary  facts,  and  after  the  jmbhcation  of 
due  and  legal  notice  of  the  apphcation  or  pro- 
bate, is  conclusive  of  the  validity  of  the 
will  when  called  in  question  in  any  collateral 

Sroceeding  or  action.    (Refers  T.  King,  23 
al.  71.) 
Cited  86  Cal.  102;  87  Cal.  148. 

136.  Where  the  probate  court  acqniree  ju- 
risdiction to  probate  a  will  by  the  presenta- 
tion to  it  of  a  proper  petition  for  that  pur- 
pose, and  the  publication  of  notice  of  time  of 
proving  the  will,  and  afterward  in  such  pro- 
ceeding admits  the  will  to  probate,  its  de- 
termination is  final,  except  upon  a  direct  pro- 
ceeding by  appeal  or  otherwise  to  reverse  it, 
and  cannot  be  questioned  collaterally.  (Mat- 
ter of  Will  of  Warfield,  22  Cal.  51. ) 

Cited  22  Cal.  73;  87  Gal.  178;  distinguished 
33  Cal.  63. 

137.  The  probating  of  a  will  is  not  a  pro- 
ceeding to  decide  a  contest  between  parties, 
but  a  proceeding  in  rem,  to  determine  the 
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character  and  Talidity  of  an  instrument  affect- 
ing the  title  to  property,  and  which  it  ia 
neceaaary  for  the  repoee  of  society  should  be 
definitely  settled  by  one  judgment;  and 
therefore  the  decree  of  probate  is  conclusive, 
not  only  upon  the  parties  who  may  be  before 
the  court,  but  upon  all  other  persons  and 
npon  all  courts.    (State  y.  McGlynn,  20  Cal. 

138.  The  danger  which  mi^ht  be  appre- 
hended from  holding  as  oonclusive,  upon  so 
important  a  matter  as  the  probate  of  a  will, 
the  decree  of  a  single  court,  and  that  not  of 
the  highest  jurisdiction,  is  guarded  against 
by  the  right  oi  appeal  to  the  supreme  court, 
and  by  the  statutory  provision  allowing  the 
decision  to  be  opened  and  the  validity  of  the 
will  to  be  again  contested  in  the  same  court 
by  any  one  interested,  within  one  year  from 
the  admission  to  probate.  (State  t.  Mc- 
Glynn, 20  Cal.  233. ) 

139.  Whether  the  exception  in  regard  to 
probate  decrees  be  found  in  good  reason  or 
otherwise,  it  has  become  too  firmly  estab- 
lished to  be  disregarded ;  and  at  the  present 
day  it  would  not  be  a  greater  assumption  to 
deny  the  general  rule  that  courts  of  cliancery 
may  set  aside  judgments  procured  by  fraud, 
than  to  deny  the  exception  to  that  rule  in  the 
case  of  proMte  decrees.  (State  T.  McGlynn, 
20  Cal.  233.) 

140.  In  the  United  States  the  courts  have 
uniformly  held  that  the  principles  estab- 
lished in  England  apply  and  govern  the  cases 
arising  under  the  probate  laws  of  this  coun- 
try, and  that  whenever,  in  any  state,  the 
power  to  probate  a  will  is  given  to  a  probate 
or  surrogate's  court,  the  decree  of  such  court 
cannot  be  set  aside  or  vacated  by  the  court 
of_  chancery  on  the  ground  that  it  was  ob- 
tained by  fraud,  or  on  any  other  ground. 
(State  V.  McGlynn,  20  Cal.  233.) 

Judgment  refusing  probate  for  mental  nn- 
soundneaa,  conclusiveness.  See  Judgments, 
846. 

Probate,  appeal  from  refusal  of,  judgment 
on.    See  Appeals,  3077. 

Foreign  brobate  of  will,  conclusiveness  of. 
See  post,  XIV. 

Yiuidit:^  of  admission  of  will  to  probate, 
presumption  as  to  residence  of  executors. 
See  ante,  108, 113. 

141.  An  order  of  a  probate  court  admitting 
a  will  to  probate,  there  being  no  contest  of  the 
will,  is  not  a  conclusive  determination  of  its 
validity  as  against  minor  heirs.  (Samson  v. 
Samson,  64  Cal.  327.) 

Cited  64  Cal.  331. 

142.  Parties  represented  upon  contest  of 
wilt  by  attorney  appointed  by  the  court  are 
not  parties  to  the  contest  so  as  to  be  barred 
by  the  adjudication;  but  may  (under  section 
1327  of  the  Code  of  Civil  Procedure),  within  a 
year  after  the  probate,  contest  the  probate  or 
validity  of  the  will ;  and,  at  the  hearing,  the 
court  (under  section  1829  of  the  CVxle  ofCivil 
Procedure)  must  proceed  to  try  the  issues  of 
fact  joined,  in  the  same  manner  as  in  the 
original  contest  of  the  will.  (Estate  of  Chin- 
ningham,  64  Cal.  666.) 

143.  A  proceeding  by  petition  to  the  probate 


court  to  obtain  an  order  that  a  former  probate 
of  a  will  therein  be  adjudged  void,  on  the 
ground  of  want  of  jurisdiction,  and  that  the 
will  be  admitted  anew  to  probate,  is  not  a 
direct  proceeding  to  set  aside  the  former  pro- 
bate, but  a  collateral  proceeding,  in  which 
such  former  probate  can  only  be  attacked  for 
want  of  jurisdiction,  and  not  for  irregularity, 
(Matter  of  Will  of  Warfield,  22  Cal.  61.) 

144.  A  petition  to  revoke  the  probate  of  a 
will,  if  the  parties  are  under  no  disability, 
must  be  filed  within  a  year  after  the  entry  of 
the  decree  admitting  the  will  to  probate. 
The  clerk  of  the  court  is  the  only  person  with 
whom  the  petition  can  be  filed,  and  it  must 
be  delivered  to  him  before  the  year  expires. 
Presenting  it  to  the  judjje  out  of  court  for  the 
purpose  of  having  a  citation  issued  upon  it  is 
not  enough.  It  must  be  filed  with  the  clerk, 
and,  if  not  so  filed  prior  to  the  expiration  of 
the  year,  the  decree  becomes  conclusive  and 
absolute.  An  order  subsequently  made  by 
the  court  directing  the  clerk  to  file  it  as  of 
a  day  within  the  year  cannot  be  sustained. 
(Estate  of  Sbarboro,  63  Cal.  5.) 

Cited  70  Cal.  149. 

145.  Under  section  1333  of  the  Code  of  Civil 
Procedure,  a  party  interested  in  the  estate  of 
a  testator,  who  was  under  no  disability  at  the 
time  of  the  admission  of  the  will  to  probate, 
cannot  contest  its  validity,  or  the  validity  of 
any  of  its  items,  in  the  proceedings  for  the 
settlement  of  the  estate,  after  the  expiration 
of  one  year  from  the  time  the  will  was  pro- 
bated.   (Estate  of  Maxwell,  74  Cal.  384.X 

146.  In  a  proceeding  commenced  by  the 
state  in  a  district  court,  for  the  purpose  of 
setting  aside  a  decree  of  the  probate  court  es- 
tablishing the  validity  of  a  will,  it  is  not  im- 
portant to  decide  whether  the  period  of  one 
year  fixed  as  the  time  within  which  persons 
interested  may  appear  and  contest  the  pro- 
bate is  a  limitation  which  runs  against  the 
state,  as  the  only  effect  of  holding  that  it  does 
not,  woald  be  to  authorize  the  ^ate  to  insti- 
tute suph  proceedings  in  the  probate  court, 
but  not  to  confer  any  new  jurisdiction  upon 
the  district  court.  (State  v.  McGlynn,  20  Cal. 
233.) 

Cited  74  Cal.  386. 

147.  In  a  proceeding  to  set  aside  the  pro- 
bate of  a  will  and  to  revoke  the  letters  testa- 
mentary issued  to  the  person  named  therein 
as  executor,  the  executor  is  a  necessary  party, 
and  as  such  has  a  right  to  defend  and  support 
the  will,  and  it  is  his  duty  to  do  so  under  his 
trust.  If  the  court  denies  the  executor  suah 
right,  a  judgment  in  favor  of  the  contestant, 
annulling  the  will,  will  be  reversed.  (Estate 
of  Whetton,  98  Cal.  203.) 

148.  In  a  proceeding  to  set  aside  the  probate 
of  a  will,  where  only  part  of  the  material  is- 
sues made  by  the  pleadings  are  submitted  to 
a  jury,  the  court  should,  if  requested,  hear 
testimony  and  make  findings  as  to  the  re- 
maining issues.  (Sanders  v.  Simcicb,  66  Cal. 
50.) 

149.  On  a  contest  for  the  revocation  of  the 

S rebate  of  a  will,  where  a  verdict  is  rendered 
etermining  its  invalidity^  a  judgment  should 
be  entered  entirely  annulling  the  probate,  and 
revoking  the  powers  of  the  executors ;  and  a 
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judgment  entered  in  pursuance  of  a  stipula- 
tion of  the  parties  to  the  contest,  whereby  the 
probate  is  annulled  merely  as  to  the  contest- 
ant, and  to  the  extent  to  which  she  is  inter- 
ested in  the  estate,  is  void.  (Estate  of  Freud, 
73  Cal.  655.) 

Jurisdiction  of  equity  to  set  aside  wills  for 
fraud.    See  post,  X  9,  c. 

Annulling  decree  admitting  will  to  probate 
because  of  insanity.    See  ante,  VII,  3. 

Verdict,  judgment,  and  findings  on  contest 
of  probate  of  will.    See  post,  X,  9,  b. 

Order  admitting  will  to  probate,  certiorari 
to  review.    See  Certiorari,  68. 

Order  after  refusal  to  admit  will  to  probate 
is  not  appealable.    See  Appeals,  144. 

Appealability  of  orders  and  decrees  in  pro- 
bate proceedings.    See  Appeals,  II,  6. 

Appeal,  who  may  appeal  in  probate  pro- 
ceedings.   See  Ap(>eal8,  III,  4. 

Appeal,  time  within  which  to  be  taken.  See 
Appeals,  IV,  4. 

Appeal,  orders  in  probat«  proceedings,  how 
presented  on.    See  Appeals,  VII,  28. 

Appeal,  eSect  of  on  order  revoking  probate. 
See  Appeals,  VIII,  8. 

9.  ContBat  of, 

a.  Nature  of;  Who  may  Contest;  l^e  for; 
Duty  of  Executors. 

150.  A  contest  arising  upon  the  probate  of 
a  will  is  a  civil  action  within  the  meaning 
of  subdivision  4  of  section  1881  of  the  Code  oi 
Civil  Procedure.    (In  re  Flint,  100  Cal.  391.) 

151.  Taking  of  a  legacy  by  wife  under  will 
of  husband  will  not  prevent  her  from  contest- 
ing the  validity  of  the  will,  so  far  as  it  dis- 
])08e8  of  the  half  interest  in  the  common 
property  to  others.    (Beard  v.  Knox,  5  Cal. 

Cited  77  Cal.  315. 

Proceedings  by  minor  to  contest,  appoint- 
ment of  guardian  ad  litem.    See  Infancy,  70. 

Within  what  time  contest  of  probate  to  be 
filed.    See  ante,  X,  8. 

Acquiescence  in  will  as  a  bar  to  a  contest. 
See  post,  XI,  10. 

Contesting  probate  by  public  administrator. 
See  Executors  and  Administrators,  XV,  4. 

Contest  of  administration,  duty  of  executor 
on.  See  Executors  and  Administrators,  VI, 
3,  k. 

b.  Contestants  are  I'laintiSs. 

152.  Contestants  of  probate  of  will  are 
plaintifis  in  the  matter,  and  it  devolves  upon 
them  to  allege  all  facts  necessary  to  sustain  a 
claim  that  the  will  was  not  proi>erly  signed 
and  witnessed,  and  a  statement  in  the  lan- 

?:uage  of  the  statute,  or  of  the  evidence  of  the 
acts,  is  not  sufficient.  Allegations  that  the 
will  was  procured  to  be  signed  and  witnessed 
under  a  mistaken  belief  of  the  testator  as  to 
its  provisions,  and  while  he  was  under  the 
absolute  control  and  dominion  of  his  wife,  do 
not  present  an  issue  as  to  the  signature  and 
attestation  of  the  will  by  two  witnesses  at  the 
request  and  in  the  presence  of  the  testator, 
while  he  was  mentally  capable  of  recognizing 
the  act  and  actually  conscious  of  the  transac- 
tion.    (Estate  of  Burrell,  77  Cal.  479.) 

153.  In  a  contest  as  to  the  probate  of  a  will. 


the  contestants  are  plaintiffs,  and  have  the 
affirmative  of  all  the  issues  raised  by  the  con- 
test.    (Estate  of  Dalrymple,  67  Cal.  444.) 
Cited  77  Cal.  481. 

c  Jurisdiction. 

164.  In  England,  it  is  well  settled  by  a  long 
series  of  decisions  that  the  compiehensive 
jurisdiction  exercised  by  courts  of  chancery 
m  setting  aside  instruments  obtained  by 
fraud  does  not  extend  to  wills,  and  that  those 
courts  have  no  power  to  determine  the  valid- 
ity of  a  will  of  either  personal  or  real  pio> 
ertyj    (State  v.  McGlynn,  20  Cal.  233.) 

155.  Courts  of  chancery  in  England,  in  their 
efforts  to  defeat  fraudulent  practices,  have,  in 
some  cases,  deprived  parties  of  the  benefit  of 
the  fraudulent  will  by  decreeing  that  sncb 
parties  should  hold  the  property  under  tbeb 
will  in  trust  for  the  parties  who  would  have 
been  entitled  to  it  if  such  will  had  not  been 
probated,  but  in  all  such  cases  they  have  dis- 
claimed any  power  to  set  aside  the  will  or  the 
probate.    (State  t.  McGlynn,  20  Cal.  233.) 

d.  Stating  Grounds  of  Opposition ;  Answer  to; 
Striking  Out  Opposition. 

156.  On  a  contest  to  the  probate  of  a  will, 
the  right  of  the  contestant  to  object  to  the 
probate  is  limited  to  such  matters  as  are  pre- 
sented in  the  written  grounds  of  opposition. 
(Estate  of  Kile,  72  Cal.  131.) 

Cited  11  Mont.  107. 

157.  A  decree  having  been  entered,  admit- 
ting a  will  to  probate,  a  new  trial  was  granted 
on  the  ground  that  the  findings  were  insuffi- 
cient to  support  the  decree,  in  this,  that  there 
was  no  finding  that  the  deceased  declared  the 
document  to  be  his  will;  but  this  objectioD 
was  not  covered  by  the  grounds  of  opposition 
to  theprobate  of  the  will  filed  by  the  contest- 
ant. Held,  that  as  the  contestant  did  not  ad- 
dress bis  contest  to  this  point,  an  issue  upon 
it  was  properly  omitted  by  the  court  in  fram- 
ing the  issues  for  the  jury,  and  that  it  vu 
error  to  grant  a  new  trial  on  the  groond 
stated.    (Estate  of  Cartery,  56  Gal.  470.) 

Ground  of  contest  not  included  in  the  it- 
sues.    See  post,  X,  9,  e. 

158.  Where  the  written  opposition  to  the 
petition  for  the  admission  of  a  will  to  probate 
simply  controverts  the  material  aTermeots 
contained  in  the  petition,  a  failure  on  the 
part  of  the  proponent  to  file  an  answer 
thereto,  as  provided  by  section  1312  of  the 
Code  of  Civil  Procedure,  is  not  an  admiaeioo 
of  the  alleviations  in  the  written  opposition 
that  the  will  was  not  made,  signed,  or  pab- 
lished  by  the  deceasi'd ;  and  a  finding  on  such 
a  contest  that  the  will  was  properly  executed 
is  not  a  decision  "  against  law,"  within  the 
meaning  of  sectinn  C56  of  the  C!ode  of  Civil 
Procedure,  for  which  a  new  trial  may  be  had. 
(Estate  of  Doyle,  73  Cal.  564.) 

Pleadings  on  contest  of  will.  See  ante,  X, 
9,  b. 

Allegations  as  to  want  of  testamentary 
capacity.    See  ante,  VII,  8. 

Allegations  as  to  undue  influence.  See 
ante,  VII,  4.      . 

159.  If  the  written  opposition  of  the  con- 
test of  a  will  is  in  proper  form,  and  sets  forth 
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facte  which,  if  true,  eatablisb  the  invalidity 
of  the  asserted  wiil,  and  an  admission  of 
aervice  thereof  by  the  attorneys  of  the  exec- 
Titor  who  petitioned  for  the  probate  of  the 
will  is  indorsed  thereon,  it  is  error  for  the 
court  to  refuse  to  consider  proofs  of  service 
of  the  written  opposition  upon  other  parties, 
upon  the  ground  that  they  were  hied  too  late, 
and  to  strike  the  written  opposition  from  the 
flies,  and  to  proceed  to  probate  the  will,  and 
issue  letters  testamentary  to  the  executor 
named  therein,  without  a  hearing  of  the  mat- 
ters alleged  in  the  opposition.  (In  re  Stewart, 
100  Cal.  246.) 

160.  There  being  a  full  showing  as  against 
the  executor,  at  least,  that  the  will  was  in- 
valid, and  that  he  had  no  rights  in  the  prem- 
ises, the  court  should  not  have  refused  to  give 
the  contestant  an  opportunity  to  prove  the 
averments  of  the  written  opposition,  although 
ckeie  was  not  at  the  time  appointed  for  the 
hearing  suflBcient  proofs  of  service  on  the 
other  parties,  and  the  court  should  have  or- 
dered that  contestants  furnish  proper  proof 
of  service  on  other  parties  who  were  resiitents 
of  the  county  interested  in  the  estate,  and 
that  the  latter  should  have  proper  time  in 
which  to  demur  or  answer  to  the  opposition 
as  provided  by  the  code.  (In  re  Stewart,  100 
Cal.  246.) 

161.  A  subsequent  order  vacating  the  order 
striking  out  the  opposition,  and  giving  the 
oontes&nt  certain  time  to  serve  the  same,  is 
no  answer  to  an  appeal  from  the  order  admit- 
ting the  will  to  probate,  and  appointing  the 
executor,  where  the  court  refused  to  set  aside 
that  order.  Ck>nte8tant  had  a  right  to  be 
heard  before  the  will  was  probated  and  the 
executor  appointed.  (In  re  Stewart,  100  Cal. 
246.) 

Contest  of  probate,  reservation  of  ruling  on 
motion  to  amend  petition.  See  Pleading  and 
Practice,  654. 

e.  Trial  of  Issues  on. 

162.  In  a  contest  as  to  the  probate  of  a  will, 
where  a  jury  was  imx>aneled  to  try  the  issues, 
the  contestants  were  not  prejudiced  by  the 
action  of  the  court  in  submitting  to  the  jury 
certain  issues  proper  in  themselves,  but 
amounting  substantially  to  a  repetition  of 
others  presented  by  them  and  allowed  by  the 
court,  and  on  which  the  jury  found  against 
them.    (Estate  of  Dalrymple,  67  Cal.  444.) 

163.  Where  a  question  affecting  the  validity 
of  the  will  is  not  included  in  the  issues  sub- 
mitted to  the  jury,  the  court  may  proceed  to 
determine  it  upon  the  evidence.  (Estate  of 
Dalrymple,  67  Cal.  444.) 

Cited  11  Mont.  108. 

164.  Where  the  contestants  to  the  probate 
of  the  will  of  T.  raised  as  an  issue  in  the  pro- 
bate court,  among  others,  that  T.  was  not  of 
a  sound  and  disposing  mind  at  the  time  the 
will  was  made,  which,  being  certified  to  the 
district  court,  in  conformity  with  sections  20 
and  294  of  the  Probate  Act,  for  trial,  was  re- 
turned to  the  probate  court,  coupled  with  the 
evidence  taken  at  the  trial  in  the  district 
court,  but  it  appeared  that  the  jury  did  not 
find  upon  the  issue  either  way,  whereupon  the 
probate  court,  upon  said  evidence,  assumed 


to  determine  the  issue  against  contestants, 
and  admitted  the  will  to  probate,  held,  (1) 
that  the  probate  court  had  no  jurisdiction  to 
try  said  issue;  (2)  that  the  probate  court  had 
no  authority  to  determine  the  same  upon  evi- 
dence which  had  been  taken  at  a  trial  in  the 
district  court ;  and  (3)  that  said  issue  was  ma- 
terial, and  it  was  error  to  admit  the  will  to 
probate  without  a  lawful  determination  of  the 
same.    (Estate  of  Tomlinson,  35  Cal.  509.) 

Jury  trial.    See  ante,  X,  7. 

Submitting  question  of  drunkenness  on  is- 
sna  of  insanity.    See  ante,  72. 

Contest  framing  issues  to  district  court, 
costs  on.    See  Costs,  34. 

f.  Evidence. 

165.  In  general,  it  would  be  more  orderly  for 
the  court  to  confine  the  proofs  (especially 
where  a  jury  is  sitting)  to  the  points  in  con- 
troversy, and,  after  the  jury  has  found  upon 
such  pomes,  to  hear  proofs,  addressed  to  the 
court  alone,  as  to  the  uncontested  acts ;  but  a 
different  course  held  not  to  be  erroneous. 
(Estate  of  Cartery,  66  Cal.  470.) 

166.  Upon  a  contest  of  a  will,  the  issue  as 
to  the  validity  of  the  will  must  be  determined 
solely  upon  the  evidence  intro<luced  at  the 
trial ;  and  the  court  cannot  properly  consider 
any  facts  not  occurring  at  the  trial,  and  which 
were  stated  for  the  first  time  in  the  argument 
of  counsel.  (Estate  of  Man  Wo  Chan,  87  Cal. 
155.) 

167.  A  nurse's  record  of  the  events  tran- 
spiring at  the  sick  bed  of  the  decedent  while 
she  was  present  may  be  consulted  to  refresh 
her  memory  as  a  witness,  but  cannot  be  ad- 
mitted in  evidence  independently.  (In  re 
Flint,  100  Cal.  391.) 

168.  Upon  the  trial  of  the  contest  of  a  willi 
a  witness  testified  to  some  remarks  made  a 
few  days  before  the  execution  of  the  will,  by 
the  proponent,  who  was  also  the  principal  ben- 
eficiary, as  to  the  condition  of  the  testator ; 
and  the  court  said :  "  That  is  not  evidence. 
Declarations  of  the  proponent  before  the  date 
of  the  will  ....  are  not  evidence  in  this 
case,"  to  which  the  contestant  excepted,  but 
neither  side  moved  to  strike  out  the  evi- 
dence. Held,  (1)  that  this  did  not  amount  to 
a  ruling  to  exclude  the  testimony,  and  (2) 
that  the  evidence  was  objectionable  as  hear- 
say.    (Estate  of  Brooks,  54  Cal.  471.) 

Contestants  are  plaintiffs  and  have  aflSrma- 
tive  of  the  issue.    See  ante,  X,  9,  b. 

Evidence  on  petition  to  revoke  probate. 
See  ante,  148. 

Fraud,  evidence  as  to.    See  ante,  VII,  4. 

Undue  influence,  evidence  on  issue  of.  See 
ante,  VII,  4. 

Insanity,  evidence  of.    See  ante,  VII,  3. 

Presumption  of  law  in  absence  of  all  proof. 
See  ante,  VII,  1. 

Heir  cannot  waive  privilege  on  contest  of 
probate.     See  Privileged  Communications, 

g.  Instructions. 

169.  In  a  contest  over  the  probate  of  a  will, 
where  the  execution  of  the  will  is  fully  and 
<!leariy  proven,  and  there  is  no  evidence  to 
the  contrary,  a  charge  to  the  jury  that  there 
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is  no  evidence  tendine  to  show  that  the  will 
was  not  executed  and  attested  according  to 
law  is  not  prejudicial  error,  even  ii  it  be  con- 
strued as  a  charge  upon  a  matter  of  fact.  (Es- 
tate of  Spencer,  96  VaL  448.) 

170.  Where  the  court,  in  a  contest  over  the 
probate  of  a  will,  instructed  the  jury  as  to  the 
manner  in  which  the  estate  of  the  decedent 
would  have  been  succeeded  to  and  distrib- 
uted in  the  absence  of  a  will,  and  that  in  de- 
termining whether  the  paper  in  (question  was 
intended  by  the  decedent  as  his  will  they  must 
take  into  consideration  his  mental  and  physi- 
cal condition  at  the  time  the  paper  was  writ- 
ten, who  his  relatives  were  and  the  claims 
they  naturally  had  upon  his  bounty,  any  prior 
declarations  which  he  may  have  made  going 
to  show  bis  intentions  as  to  the  disposition  of 
his  property  after  death,  and  the  circum- 
stance, if  it  existed,  that  before  the  date  of 
the  paper  he  had  formed  in  his  mind  a  set- 
tled purpose  to  dispose  of  his  property  in  a 
manner  different  from  what  the  paper  pur- 
ported to  do,  and  also,  all  of  the  testimony 
bearing  upon  the  question,  including  the 
contents  of  the  paper  itself,  the  action  of  the 
court  in  striking  out  of  an  instruction  asked 
by  the  contestant  a  clause  that  "  as  to  the 
paper  the  rule  of  law  is  that  where  an  instru- 
ment is  susceptible  of  two  interpretations, 
one  in  favor  oi  natural  rights,  ana  the  other 
against  it,  the  interpretation  favoring  natural 
rights  is  to  be  adopted,"  and  that  if  the  testa- 
tor bad  made  no  will,  "  the  natural  rights  of 
his  brothers  and  sisters,  and  of  the  children 
of  any  deceased  brother  or  sister,  would  en- 
title them  to  a  share  of  his  estate,"  and  in 
striking  out  part  of  another  instruction  that 
the  proponent  of  the  will  must  prove  by  a 
preponderance  of  evidence  that  the  paper  was 
intended  as  a  will,  and  that  in  this  connec 
tion  the  jury  might  consider  certain  specified 
testimony,  is  not  prejudiciously  erroneous. 
I  Mitchell  V.  Donohue,  100  Cal.  202.) 

Instructions  as  to  mental  competency.  See 
ante,  VII,  S. 

h.  Verdict,  Judgment,  and  Findings. 

171.  Under  sections  1312  and  1314  of  the 
Code  of  Civil  Procedure,  on  a  contest  of  the 
probate  of  a  will,  the  jury  must  return  a 
ST>ecial  verdict  upon  the  issues  submitted  to 
them ;  ana  a  general  verdict  in  favor  of  the 
contestant,  wliich  is  not  supported  by  the 
findings  on  the  special  issues,  is  unauthor- 
ized, and  a  judgment  entered  thereon  deny 
ing  the  probate  may  be  set  aside,  on  the  mo- 
tion of  the  proponent,  within  a  reasonable 
time  after  ita  entry.  (Estate  of  Langan,  74 
Cal.  853.) 

Cited  11  Mont.  108 ;  distinguished  75  Cal.  698. 

172.  A  decree  annulling  a  will,  upon  an  ap- 
plication made  by  a  minor  heir,  operates 
upon  the  interest  of  the  applicant  only.  It 
does  not  act  in  favor  of  those  heirs  who  have 
lost  their  right  to  contest  the  will  by  lapse  of 
time.    (Samson  v.  Samson,  64  Cal.  327. ) 

173.  A  decree  annulling  a  will,  made  after 
the  distribution  of  the  estate,  upon  the  appli- 
cation of  one  of  several  heirs,  does  not  render 
the  decree  of  distribution  void.  It  is  valid 
and  binding  as  to  subsequent  bona  fide  pur. 


chasers  from  the  distributee.    (Tbmnpacm  v. 
Samson,  64  Cal.  330.) 

174.  When  the  probate  of  a  will  has  been 
annulled  upon  a  contest  initiated  by  an  heir 
subsequent  to  the  entry  of  a  decree  of  distri- 
bution the  heir  may  pursue  the  property  in 
the  liands  of  the  distributee,  but  not  in  the 
hands  of  a  purchaser  in  good  faith  and  for 
value  from  the  distributee  prior  to  the  revocai- 
tion,  and  at  a  time  when  the  proceedings 
were  valid  and  binding.  (Thompson  v.  Sam- 
son, 64  Cal.  330.) 

175.  Where  the  probate  of  a  will  is  con- 
tested, and  the  court  by  whom  the  contest  ia 
tried  finds  against  the  contestants  on  all  tbe 
issues  raisea  by  them,  a  further  finding  tfatat 
the  will  is  valid  as  an  olographic  will,  sJ- 
thon^h  not  necessary  to  sustain  the  judgment 
admitting  it  to  probate  as  such,  is  not  errone- 
ous, notwithstanding  no  issue  as  to  its  valid- 
ity as  an  olographic  will  was  raised  by  the 
contest.  (Estate  of  Learned,  70  Cal.  140. ) 
Cited  11  Mont.  107. 

176.  In  a  contest  of  a  probate  of  a  will  a 
negative  finding  on  a  special  issue  as  to 
whether  the  instrument  offered  for  probate 
had  been  declared  by  the  testatrix  to  be  her 
last  will;  and  had  been  attested  as  required 
by  law,  is  a  finding  of  a  mere  conclusion  oi 
law.    (Estate  of  Langan,  74  Cal.  353.) 

Findings  on  petition  to  revoke.  See  ante, 
148. 

L  Counsel  Fees  or  Coets. 

177.  Costs  or  counsel  fees  in  probate  pro- 
ceeding cannot  be  allowed  to  counsel ;  it  al- 
lowed at  all,  they  must  be  awarded  directly 
to  the  parties  themselves.  (Henry  v.  Superior 
Court,  93  Cal.  569.) 

Costs.    See  Coets,  3, 4. 

XI.  Constraction  of  Wills;  Rights  and  IJ»> 

bilittes  of  Legatees  and  Derteees. 

/.  SiututM  Oortrniug. 

178.  A  will  made  before  present  codes  took 
effect  is  to  be  construed  under  the  statutes  in 
force  at  the  time  it  was  made.  (Estate  of 
Pfuelb,  48  Cal.  643.) 

179.  A  will  made  in  Texas,  operating  upon 

Eroperty  there  situated,  must  be  interpreted 
y  the  law  of  that  s.tate.  To  that  law  refer- 
ence must  be  had  to  determine  the  capacity 
of  the  testator,  the  extent  of  his  power  of  dis- 
position, and  the  conditions  upon  which  the 
Eower  of  alienation  vested  in  the  guardian  of 
is  children,  appointed  by  tbe  will,  ip  to  be 
exercised.    (Norris  v.  Harris,  15  Cal.  226.) 

2.  Jurisdietion  to   Conttru*    Wills;    Aett'em  to 
Construe. 

Jurisdiction  of  district  court  toconstme. 
See  Jurisdiction,  79,  et  seq. 

180.  The  superior  court,  as  a  court  of  equity, 
has  power  in  proper  cases  to  hear  and  deter- 
mine questions  relating  to  the  rights  and 
duties  of  executors  and  beneficiaries  under 
wills  which  have  been  admitted  to  probate. 
(Williams  T.  '^lliams,  73  Cal.  99.) 

Cited  73  Cal.  562. 

181.  Conceding  that  the  superior  court  baa 
jurisdiction  in  a  proper  case  of  an  actum 
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brought  to  construe  a  will  which  has  been 
duly  admitted  to  probate,  still  it  is  not  bound 
to  entertain  such  an  action,  and  should  not 
do  so  except  in  a  case  where  there  is  some 
special  reason  for  seeking  its  interposition 
other  than  a  mere  desire  to  obtain  the  opin- 
ion of  a  court  of  equity  as  to  the  proper  con- 
struction of  the  will.  (Siddall  v.  Harrison, 
73  Cal.  500.) 

182.  The  act  of  the  executor  of  will  in  peti- 
tioning the  court  for  the  construction  of  cer- 
tain clauses  therein,  after  the  probate  of  the 
will  and  before  the  sale  of  the  property,  and 
to  determine  how  the  estate  should  be  distrib- 
uted, and  what  property  should  be  sold  to 
pay  the  bequests  to  the  different  orphan 
asylums,  upon  which  the  court  refused  to 
pass  upon  tlie  question  as  to  the  power  of  the 
executor  to  sell  the  property,  upon  the  ground 
that  the  proper  time  for  acting  thereon  would 
be  upon  an  application  for  distribution,  and 
limited  its  judgment  to  matters  other  than 
those  affecting  the  land  sold  by  the  executor, 
does  not  render  the  title  to  the  lands  sold  by 
bim  under  the  will  so  uncertain  as  to  absolve 
the  purchaser  from  taking  the  same,  or  ren- 
der It  necessary  for  the  court  to  refuse  to 
confirm  the  sale.  (Estate  of  Pearsons,  98  Cal. 
603.) 

3.  Construction  ia  Question  tor  Court;  EHoet  of 

Procedonta. 

183.  The  construction  of  a  devise,  like  that 
of  a  contract  in  writing,  is  always  a  matter  of 
law,  and  is  therefore  never  to  be  submitted 
to  a  jury.    (Brack  v.  Tucker,  42  Cal.  346.) 

184.  Except  for  the  establishment  of  gen- 
eral principles,  very  little  aid  can  be  procured 
from  adjudged  cases  in  the  construction  of 
wills.  It  seldom  happens  that  two  cases  can 
be  found  precisely  alike.  (Rosenberg  v.  Frank, 
58  OoX.  387.) 

4.  Uberal  Construction:  Intsnt  to  Oorsm;  Oir- 

ing  Elhct  to  Erorr  Part. 

Cy  pres,  doctrine  of.  See  Charitable  Uses,  8. 

186.  Wills  are  to  be  liberally  construed  so 
as  to  effectuate  the  intention  of  the  testator. 
(Welch  V.  Huse,  49  CaL  606.) 
Cited  94  Cal.  531. 

186.  Wills  are  to  be  liberally  construed  so  as 
to  give  effect  to  the  intention  of  the  testator, 
and  the  intention  of  the  testator  as  expressed 
in  the  will  must  prevail,  provided  it  oe  con- 
'Bistent  with  the  rules  of  law.  (Estate  of  Ro- 
gers. 94  Cal.  626.) 

187.  In  the  exposition  of  a  will,  the  inten- 
tion of  the  testator  expressed  in  his  will 
must  prevail,  provided  it  be  consistent  with 
the  rules  of  law.  (Estate  of  Whitcomb,  86 
Cal.  265.) 

188.  A  will  is  to  be  construed  according  to 
the  intention  of  the  testator,  and  if  his  inten- 
tion cannot  have  effect  to  its  full  extent  it 
must  have  effect  as  far  as  possible.  (Rboton 
V.  Blevin,  99  Cal.  645.) 

189.  The  words  of  a  will  are  to  receive  an 
interpretation  which  will  give  to  every  ex- 
pression some  effect,  rather  than  one  which 
will  render  any  of  the  expressions  inoperative. 
(Rboton  V.  Blevin,  99  Cal.  645.) 


Word  repugnant  to  clear  intent.  See  poet, 
XI,  6. 

5.  Eridoneo  of  Surrounding  Circumstances:  Dec- 
larations of  the  Testator. 

190.  In  the  construction  of  a  will  parol  evi- 
dence as  to  the  attending  circumstances  is 
admissible ;  and  obviously  omitted  words  will 
always  be  supplied  wherever  the  word  omit- 
ted is  apparent,  and  no  other  word  will  supply 
the  defect.  (Mitchell  t,  Donohue,  100  (M. 
202.) 

191.  Where  a  testator  refers  in  his  will  to 
an  actually  existing  state  of  things  at  the  time 
of  its  execution,  the  language  must  be  held  to 
refer  to  the  date  of  the  will,  and  not  to  that 
of  his  death,  and  its  provisions  must  be  con- 
strued with  reference  to  the  circumstances  bv 
which  he  understood  himself  to  be  surroundea, 
and  the  conditions  present  to  his  mind  when 
the  will  was  written.  (Estate  of  Pearsons,  99 
Cal.  80.) 

192.  Declarations  of  a  testator  made  to  his 
executor  just  before  his  death,  and  more  than 
five  years  after  the  date  of  the  will,  as  to  what 
was  intended  by  the  will,  and  who  wrote  it, 
constitute  no  part  of  the  res  gestse,  and  are 
not  admissible  in  evidence.  (Estate  of  Gil- 
more,  81  Cal.  240.) 

Evidence  as  to  the  intent  of  the  testator. 
See  poet,  207,  208. 

8.  Particular  Words:  Repugnancies:  ••  Children," 
When  means  "  Orandchildrsn." 

193.  The  word  "  money,"  used  in  making  a 
devise  in  a  will,  will  be  construed  to  include 
both  personal  and  real  property,  if  it  appears 
from  the  context  and  on  the  face  of  tne  in- 
strument that  such  was  the  intention  of  the 
testator.    (Estate  of  Miller,  48  Cal.  165.) 

194.  If  word  in  will  is  repugnant  to  the  clear 
intention  manifested  in  other  parts  of  the  in- 
strument, it  may  be  regarded  as  surplusage, 
or  restricted  in  its  application.  (Estate  of 
Wood,  36  Cal.  75.) 

Cited  100  Cal.  208. 

196.  Though  the  term  "children"  most 
ordinarily  be  presumed  to  have  been  used  in 
a  will  in  its  primary  and  natural  sense,  yet 
where  the  will  on  its  face,  taken  as  a  whole, 
clearly  indicates  an  intent  in  the  mind  of  the 
testator  at  the  time  of  making  of  the  will  to 
use  the  terms  in  an  enlarged  sense,  so  as  to 
include  the  issue  of  deceased  children,  it  will 
be  so  interpreted.  (Rboton  y.  Blevin,  99  Cal. 
645.) 

196.  A  testator  bv  his  will,  after  devising 
the  net  income  of  his  estate  to  his  brother 
tor  life,  bequeathed  to  each  of  the  children  of 
his  deceased  sister  the  sum  of  two  thousand 
dollars,  to  be  paid  them  when  thev  should 
have  arrived  at  majority,  or  as  soon  thereafter 
as  his  brother  should  die.  The  will  further 
provided  that,  if  the  children  of  his  sister 
should  die  before  the  death  of  the  brother, 
leaving  lawful  issue,  such  issue  should  receive 
their  parent's  share.  At  the  time  the  will  was 
made  the  sister  had  been  dead  for  forty-two 
years,  and  the  last  of  her  children  for  seven 
years,  and  the  testator  knew  of  their  deaths. 
One  of  her  children  left  issue  who  were  minors 
when  the  will  was  made.    Held,  that  the 
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word  "children,"  in  the  beouest  to  the  chil- 
dren of  his  eister,   should   oe  consirued  to 
mean  "  grandchildren."    (Estate  of  Scbedel, 
73  Cal.  694.) 
Cited  99  Cal.  649. 

Words  "common  property"  do  not  mean 
"  separate  property.       iSee  post,  211. 

Devise  to  one  and  bis  "heirs."  ISee  post, 
213,  et  seq. 

7,  ErroneouB  Construction.  Cometing  on  Diatri- 
bution. 

197.  An  erroneous  order  oonstruing  a  will, 
and  declaring  certain  parties  entitled  to  a 
legacy  bequeathed  thereto  is  not  conclusiye, 
and  may  be  corrected  by  the  court  on  making 
final  distribution.  (Estate  of  Casement,  78 
C;al.  136.) 

8.  Spoeitic  Ooriata  and  Ltgaeio*. 

198.  A  devise  of  all  the  real  estate  of  which 
the  testator  ma^  die  seised,  made  in  pursu- 
ance of  the  provisions  of  section  22  of  the  act 
of  the  state  of  Caliiornia  concerning  wills,  is 
a  general,  not  a  specific,  devise.  (Estate  of 
Woodwortb,  31  Cal.  596.) 

199.  Under  the  common  law,  every  devise 
of  real  estate  was  regarded  as  specific.  Under 
the  statutes  of  California  a  devise  of  real 
estate  may  be  general,  (instate  of  Wood  worth, 
31  Cal.  695.) 

200.  A  specific  bequest  of  personal  property 
is  the  bequest  of  a  particular  thing  or  money 
specified  and  distinguished  from  all  others  of 
the  same  kind,  as  of  a  horse,  or  money  in 
purse.    (EsUte  of  Woodworth,  31  Cal.  695.) 

201.  The  testator,  a  resident  of  San  Fran- 
ciaco,  by  his  will  there  executed  on  the  nine- 
teenth day  of  May,  1883,  bequeathed  to 
certain  of  his  relatives  residing  m  Grermany 
one  thousand  shares  of  the  stock  of  the  Bank 
of  California,  the  same  to  be  sold  by  his  ex- 
ecutors and  the  proceeds  divided  among  them 
in  stated  proportionc.  The  will  provided  that 
any  advancements  that  the  testator  might 
"hereafter  personally  make  to  the  above- 
named  legatees,  or  to  either  of  them,  BhalL  be 
deemed  a  partial  satisfaction  of  said  legacy, 
equal  in  amount  to  the  sum  so  advanced." 
Subsequent  to  the  execution  of  the  California 
will  the  testator  went  to  Germany,  and  there 
executed  a  supplemental  will,  or  codicil,  in 
which,  after  expressly  ratifying  the  former 
will,  and  directing  that  the  testamentary  dis- 
positions thereof  should  remain  unchanged,  he 
bequeathed  to  the  same  relatives  and  to  others 
a  large  sum  of  money  which  he  ha<l  arranged 
to  have  sent  from  California.  Held,  that  the 
bequests  of  the  bank  stock  were  specific  lega- 
cies,  and  that  the  legacies  given  by  the  cMi- 
cil  were  cumulative  and  not  substitutionary, 
and  were  not  advancements  within  the  mean- 
ing of  that  term  as  used  in  the  former  will. 
(EsUte  of  Zeile,  74  Cal.  125.) 

Legacies  and  devises  are  all  general  when. 
See  Estates  of  Deceased  Persons,  267. 

Specific  bequests,  liability  of  for  debts.  See 
Estates  of  Deceased  Persons,  270. 

Specific  bequest,  what  is  not.  See  Estates 
of  Deceased  Persons,  271. 


9.  What  Paaao*  by  Ooviae  or  Bequoot;  Hulo  hi 
Shollojr'a  Com. 

202.  If  testator  in  his  lifetime  conrejra  or 
contracts  to  convey  part  of  tract  of  land  de- 
vised by  him,  the  will,  upon  his  death,  oper- 
ates only  upon  so  much  of  the  land  as  leg&ily 
and  equitably  belonged  to  him  at  bia  death. 
(Bruck  V.  Tucker,  32  Cal.  425.) 

208.  A  devise  of  all  the  interest  of  the  testa- 
tor in  a  block  of  land,  excepting  a  portion 
thereof  held  jointly  with  his  aunts,  which  in 
a  previous  provision  of  the  will  he  had  be- 
(jueathed  to  them,  only  conveys  his  interest 
in  that  portion  of  the  block  owned  by  him 
in  severalty  at  the  date  of  the  will,  and  does 
not  include  his  interest  in  a  part  of  the  block 
in  the  income  of  which  his  aunts  were  jointly 
interested  with  him  during  their  lives,  they 
having  a  life  charge  upon  the  income  of  an 
undivided  half  thereof,  though  the  aunts  died 
prior  to  the  death  of  the  testator,  there  being 
a  bequest  over  by  him  to  charitable  purposes 
of  the  j)roperty  bequeathed  to  them  in  the 
event  of  their  death  t)efore  his  own.  (Estate 
of  Pearsons,  99  Cal.  80.) 

204.  A  devise  in  a  will  made  to  executors  in 
trust  for  heirs  of  all  the  testator's  property, 
real  and  personal,  wheresoever  situated,  in- 
cludes the  homestead  of  the  testator  and 
his  family.  (Etohebome  v.  Auzerais,  45  CaL 
121.) 

205.  If  testator  devises  his  "  flour-ooill,  with 
the  land  pertaining  thereto,  a  half  league, 
more  or  less,"  and  lie  owns  a  large  tract  of 
land  around  the  mill,  and  there  is  no  inclos- 
ure  around  the  mill,  and  no  portion  of  it  has 
any  special  relation  to  the  business  carried  on 
at  the  mill,  the  entire  tract  of  land  passes  by 
the  will  to  the  devisee  upon  the  death  of  the 
testator.  (Bruck  t.  Tucker,  32  Cal.  425.) 
Cited  66  Cal.  87. 

206.  If  the  whole  tract  of  land  around  the 
mill  which  belongs  to  the  testator  in  such 
case  is  less  than  half  a  league,  it  will  be  as- 
sumed that  he  intended  to  give  the  whole 
tract.    (Bruck  v.  Tucker,  32  Cal.  425.) 

207.  If  the  testator  devises  his  "  fiour-mill, 
with  the  land  periaining  thereto,  a  half 
league,  more  or  less,"  ana  several  witnesses 
testify,  some  that  he  applied  the  term  "  mill 
tract  to  all  the  land  at  one  time,  and  others 
that  at  a  different  time  he  applied  the  same 
name  to  only  a  part  of  the  land,  it  is  not  a 
case  of  conflict  of  testimony.  (Bruck  v. 
Tucker,  82  Cal.  425.) 

208.  Such  testimony  only  shows  that  the 
testator  applied  the  name  "  mUl  tract " 
sometimes  to  a  part  of  the  land,  and  some- 
times to  all,  and  the  devisee,  to  recover  the 
land,  is  not  obliged  to  prove  the  boundaries 
of  the  land  intended  to  be  devised.  (Bruck  v. 
Tucker,  32  Cal.  425.) 

209.  A  will  which  declares  that  the  test*- 
tor's  lands  are  for  the  t>enefit  and  property  of 
the  testator's  daughter,  Dolores,  and  of  the 
sons  of  a  deceas^  son,  Domingo,  and  then 
declares  that  whereas  the  widow  of  a  deoea^ 
ed  son,  Jos^  Maria,  h£8  a  house  on  a  portion 
of  the  land  called  "  Chino."  that  it  is  the  will 
of  the  testator  that  she  De  permitted  to  re- 
main in  permanency  in  her  house,  with  liberty 
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to  raiee  her  cattle,  and  cultivate  It,  passes  the 
fee  to  Dolores  and  the  sons  of  Domingo,  sub- 
ject to  an  estate  for  life  in  the  widow  of  Joe6 
liaria  to  the  part  called  "  Chino."  (Bernal 
T.  Wade,  46  Oal.  663.) 

210.  A  will  directing  the  payment  of  all  the 
decedent's  debts  and  giving  to  his  wife  all  of 
the  remainder  of  his  property,  real,  personal 
and  mixed,  wherever  the  same  may  be  situa- 
ted, "  to  have,  use,  and  expend  as  she  may 
Bee  fit  during  her  lifetime,  with  fall  power 
to  sell,  transfer,  or  dispose  of  the  whole,  or 
any  portion  thereof,  as  she  may  deem  prop- 
er,'' and  fdving  to  her"  full  power  to  convey 
a  fee  simple  title  "  to  any  real  estate  owned  by 
him  at  the  time  of  his  death,  or  bequeathed 
to  her  under  the  will,  and  providing  that 
"  after  the  death  of  the  wife  from  any  money 
remaining"  to  his  estate  certain  le^^cies 
should  be  paid,  does  not  confine  the  wife  to 
the  mere  use  of  the  property  during  her  life- 
time, nor  limit  her  to  such  disposition  or 
change  of  form  of  the  property  as  would  en- 
able her  to  better  enjoy  it,  out  she  has  power 
to  dispose  of  it  as  she  sees  fit,  and  where  she 
has  executed  a  trust  deed  thereof  no  vested 
interest  arises  in  favor  of  the  subsequent 
legatees.    (Hovey  v.  Walbank,  100  CaL  192.) 

211.  The  will  in  question  contained  a  provi- 
sion as  follows :  "  I  give  and  bequeath  to  my 
said  husband  the  use  and  income  of  all  my 
property  of  which  I  may  die  possessed,  to  his 
Bole  use  and  benefit,  as  long  as  he  remains 
my  widower;  provided,  however,  and  it  is 
hereby  made  an  express  condition,  that  he 
shall  not  be  authorized  to  sell,  convey,  or  dis- 
pose of,  or  mortgage  or  in  aijy  way  encumber, 
any  of  such  property.  But  in  case  he  should 
marry  again,  then  I  direct  that  my  share  in 
the  common  property  shall  go  to  my  children." 
At  the  time  of  her  death,  the  testatrix  had  no 
property  that  was  not  her  separate  estate, 
bhe  left  surviving  her  husband  and  four 
children.  Held,  that  the  term  "  common 
property,"  as  used  in  the  will,  could  not  be 
construed  to  mean  "  separate  property" ;  that 
the  husband  took  under  the  will  a  determi- 
nable life  estate  only,  and  that,  there  being  no 
devise  to  the  children  by  implication,  as  to  all 
the  estate  except  such  determinable  life  estate, 
the  decedent  died  intestate,  and  the  same 
should  be  distributed,  one-third  to  the  hus- 
band, and  the  remaining  two-thirds  to  the 
children.    (EsUte  of  Reinhardt,  74  Cal.  365.) 

212.  When  a  legacy  is  given  to  a  person  to 
be  paid  at  a  future  time,  it  vests  immediately ; 
bat  when  it  is  not  given  until  a  certain  future 
time,  or  when  the  time  is  annexed,  not  to  the 
payment  only,  but  to  the  gift  itself,  it  does  not 
vest  until  that  time;  and,  if  the  legatee  dies 
before,  it ia lost.  (Estateof  Rogers,  94Cal.  626.) 

213.  The  "rule  in  Shelley's  case,"  when 
applied  to  willa,  is  confined  to  cases  in  which, 
after  a  freehold  is  devised  to  one,  the  remain- 
der is  to  go  in  terms  to  the  "  heirs  "  of  the 
first  taker,  and  does  not  apply  to  a  devise  to  a 
mother  and  to  her  "children."  (Estate  of 
VU,  43  Cal.  200.) 

214.  If  bv  the  terms  of  a  will  the  estate  is 
devised  to  ''A"  to  have  and  to  hold  during 
his  lifetime,  and  then  to  go  to  his  heirs,  if  the 
word  "heirs"  is  used  in  a  general  sense  to 
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indicate  those  to  whom  by  law  the  property 
would  pass  by  descent,  and  not  in  a  special 
or  restrictive  sense  to  designate  certain  par* 
ticular  individuals,  the  whole  estate  vests  in 
"A"  in  fee  simple,  notwithstanding  the  lan- 
guage of  the  will  limits  him  to  a  hie  estate. 
(Norris  y.  Hensley,  27  OaL  439.) 

816.  The  following  was  the  language  of  the 
bequest  in  the  will :  "  I  bequeath  to  Dr.  Van 
Canaghen  one-third  of  my  property  on  Oali> 
fornia  street,  and  one-third  to  my  son,  and 
one-third  to  my  brother,  each  and  all  of 
them  to  have  and  to  hold  their  lifetime,  and 
then  to  go  to  their  heirs  and  assigns.  But 
never  to  sell."  Held,  that,  by  the  terms  of 
the  will,  the  three  devisees  named  took  a 
fee  simple  estate  in  the  property  devised. 
(Norris  v.  Hensley,  27  Cal.  439.) 

216.  The  testatrix  by  her  will  bequeathed 
to  her  niece  her  "  piano,  sewing-machine, 
finger-rings  (save  the  diamond  ring  I  habit* 
ually  wear),  and  so  many  of  my  books, 
pictures,  and  ornaments  (not  otherwise  be> 
queathed  specifically)  as  she  shall  choose  to 
take."  Held,  that  the  bequest  of  "ornaments" 
included  the  jewelry  used  by  the  testatrix 
for  personal  decoration.  (Estate  of  Traylor, 
76  (&1.  189.) 

217.  A  will  which  devises  a  certain  number 
of  cattle  and  sheep,  and  also  bequeaths  to 
the  devisee  the  right,  during  bis  natural  life, 
to  pasture  the  cattle  and  sheep  on  land  of 
the  testator  devised  to  another,  Is  to  be  con- 
strued as  giving  to  the  devisee  the  right  to 
graze  on  the  land,  during  his  life,  the  number 
of  cattle  and  sheep  bequeathed,  even  if  not 
the  identical  livestock  bequeathed.  (Welch 
V.  Huse,  49  Cal.  606.) 

Cited  64  Cal.  24. 

What  interest  passes  on  particular  be- 
quests.   See  post,  XI,  17. 

Title  of  legatee  or  devisee  where  estate  given 
in  trust.    See  post.  243,  244. 

Part  payment  oi  legacy.  See  Estates  of 
Deceased  Persons,  568. 

Time  for  payment  of  legacy.  See  Estates 
of  Deceased  Persons,  645. 

Legacies,  decree  of  distribution  is  con- 
clusive as  to.  See  Estates  of  Deceased  Per- 
sons, 676,  677. 

Devisee,  jud^ent,  effect  of  on.  See  Judg- 
mentSj  X,  10,  j. 

Devisees,  complaint  by.  See  Estates  of 
Deceased  Persons,  495. 

Suits  against  devisees  on  ancestor's  obliga- 
tion. See  Estates  of  Deceased  Persons,  490, 
491. 

Cancellation  of  deed  of  decedent  at  suit  of 
devisees.    See  Equity,  4S. 

Devisee  in  possession  may  maintain  tres> 
pass.    See  Trespass,  17. 

Purchaser  from  devisee  may  sue  to  qoiet 
title.    See  Quieting  Title,  6. 

Suit  by  purchaser  from  devisee  to  <^uiet 
title,  presumption  as  to  payment  of  claims. 
See  Quieting  Title,  140. 

Pretermitted  child,  deed  by.  See  Trusts 
and  Trustees,  67,  68. 

to.  THI»  of  Dwi»9»  or  L»gatf. 

218.  The  legal  title  to  real  estate  devised  by 
will  passes  to  the  devisee,  subject  only  to  the 
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payment  of  the  claims  of  creditors  against  the 
estate  and  the  expenses  of  administration. 
(Jordan  v.  Fay,  98  Cal.  264.) 

219.  A  will  by  which  intereeta  in  real  estate 
were  devised  to  certain  infants,  provided  that 
the  devisees  might  each  "take  out  "one-half 
of  his  share  when  he  should  come  of  age, 
and  the  other  half  not  until  all  the  other 
children  should  come  of  age,  and  it  was  ob- 
jected to  the  validity  of  a  sale  made  by  the 
guardian  of  the  devisees,  under  order  of  the 
probate  court,  that  the  above  provision  of 
the  will  60  controlled  the  disposition  of  the 
property,  that  it  was  not  the  subject  of  sale 
by  the  guardian.  Held,  that  whatever  efiect 
this  provision  might  have  in  controlling  the 
ose  of  the  property,  the  title  to  it,  the  estate 
of  the  devisees  vested  in  them  upon  the 
death  of  the  testator,  and  this  estate  was 
the  subject  of  sale  under  the  provisions  of 
the  statute,  and  the  effect  of  its  sale  was  to 
transfer  whatever  estate  the  wards  had  to  the 
purchaser.    (Filch  ▼.  Miller,  20  Cal.  352.) 

220.  Where  instrument  purporting  to  be  a 
will  recites  previous  donations  to  the  testa- 
tor's sons,  and  expressly  ratifies  the  dona- 
tions, these  recitals  give  title  to  the  sons  by 
way  of  ratification  oi  the  previous  gift,  and 
the  intention  of  the  instrument  is  to  vest  the 
title  immediately  in  the  sons,  and  not  to 
make  a  testament.iry  disposition  of  the  lands. 
(Adams  v.  Lansing,  17  Cal.  829.) 

Contingent  devisees,  rights  of.  See  poet, 
XI,  17. 

Indefinite  restraint  on  alienation  after  ab- 
solute estate  given.    See  post,  XI,  13, 

//.  Intanat  on  Ltgacy. 

SZU  The  Probate  Act,  prior  to  the  adoption 
of  the  Civil  Code,  did  not  allow  interest  on  a 
general  legacy,  payable  in  money.  (Dunne 
T.  Mastick,  60  Cal.  244.) 

222.  A  legacy  which  was  due  when  the  sec- 
tions of  the  (Avil  Code  allowing  interest  on 
legacies  went  into  effect  drew  interest  from 
that  time  forward.  (Dunne  t.  Mastick,  60 
Cal.  244.) 

223.  A  legacy  which  the  testator  directs  to 
be  paid  out  of  the  first  money  realized  from 
the  estate,  when  the  amount  shall  come  into 
the  hands  of  the  executors  after  the  payment 
of  all  of  the  testator's  debts  and  funeral  ex- 
penses, does  not  become  due  and  payable, 
and  consequently  does  not  bear  interest,  until 
after  the  debts  and  funeral  expenses  have 
been  paid.    (Estate  of  James,  05  Cal.  26.) 

Devisee  of  land  charged  with  legacy,  liabil- 
ity of  for  interest.    See  post,  XI,  18. 

Endowment  fund,  interest  on.  See  Inter- 
est, VIU. 

Trust  deed,  interest  under.  See  Trusts  and 
Trustees,  41. 

12.  Abatement  or  Lapsing  of  Legacies  ot  De- 
rises;  Preferences  Between, 

224.  For  purposes  of  distribution,  demon- 
strative legacies  to  kindred  are  not  pre- 
ferred to  like  legacies  to  strangers.  All  stand 
npon  an  equality ;  and  if  the  fund  out  of  which 
they  are  payable  be  insufficient,  all  must 
abate  proportionately.  It  is  only  in  cases 
where  such  l^acies  have  to  be  restored  to 


for  payment  of  debts  that  Iq^cies  to  kindred 
are  preferred.   (Estate  of  Apple,  66  CaL  432.) 

225.  Where  the  will  of  testator  gave  to  ha 
grandson  a  sum  of  money,  to  be  paid  onl^ 
after  the  deaih  of  the  testator's  wife,  and 
provided  that  the  income  of  such  sum  shooid 
be  paid  him  from  the  time  he  was  fift«eD 
years  old  until  he  was  twenty-one  years,  when 
be  was  to  be  paid  one-half  of  the  bequest,  and 
thereafter  the  income  from  the  other  half  un- 
til he  reached  the  age  of  twenty-five,  when 
the  balance  was  to  be  paid,  and  that  if  h« 
should  die  before  arriving  at  the  successin 
ages  alwve  named,  then  such  pwtion  of  tb« 
bequest  as  had  not  theretofore  oeen  paid,  to- 
gether with  the  income  thereon,  was  to  b» 
distributed  as  tiie  other  portions  ot  his  estate 
shall  be  or  shall  have  been  distributed,  the 
latter  clause  of  the  will  clearly  shows  tluit  it 
was  the  intention  of  the  testator  not  to  make 
an  absolute  bequest,  but  a  conditional  one, 
to  take  effect  only  if  the  grandson  should  retdi 
the  ages  named  for  its  payment ;  and  he  hsT- 
ins  died  before  the  age  of  fifteen,  this  legicf 
did  not  vest  in  him,  or  pass  to  his  mother  at 
his  heir,  but  should  be  distributed  under  the 
wilL    (Estate  of  Bogers,  04  Cal.  528.) 

228.  Word  "relation,"  in  the  statute,  pro- 
viding that  a  devise  to  a  relation  shall  not 
lapse  by  the  death  of  the  devisee  during  the 
lifetime  of  the  testator,  if  the  devisee  lesra 
lineal  descendants,  includes  only  relations  bj 
blood,  and  not  by  affinity.  (Estate  of  Pfaelb, 
48  Gal.  643.) 

227.  When  a  testator  makes  a  spedfle  de- 
vise of  a  tract  of  land,  and  then  sells  a  por- 
tion of  the  tract,  and  afterward  repurclMes 
that  portion,  the  whole  tract  will  pass  to  the 
devisee  on  the  death  of  the  testator,  if  it  ii 
manifest  from  the  terms  of  the  will  that  it 
was  the  intention  of  the  testator  to  dispose  of 
all  the  property  which  he  might  own  at  the 
time  of  his  death.  (Estate  of  Hopper,  N 
Cal.  80.) 

228.  Property  specifically  devised  m  be- 
queathed cannot  oe  chari^  with  the  par* 
ment  of  general  legacies.  (Estate of  Neistrath, 
66  Cal.  330.) 

Specific  bequests,  liability  for  debts.  See 
Estates  of  Deceased  Persons,  VI,  IL 

13.  Perpetuities. 

220.  Section  1313  of  the  Civil  Code  eontaiai 
no  reference  to  the  provisions  of  the  code 
guarding  against  perpetuities  or  defininc  cer- 
tain trusts,  and  this  silence  may  be  treated  a 
an  impUed  legislative  construction  of  tboee 
provisions.  (Estate  of  Hinckley,  58  Cal.  457.) 

290.  Will  does  not  create  a  perpetuity,  or 
unlawfully  suspend  the  power  of  alienation, 
where  all  the  persons  beneficially  inteieeted 
in  the  will  were  living  at  the  death  of  the 
testator  (save  one  child,  who  died  a  minor 
and  unmarried),  and  the  accumulations  wen 
lawful,  being  only  for  the  benefit  of  mison, 
to  end  with  their  minority  or  marriage.  Ac- 
cumulations of  income,  on  an  invested  fnod, 
are  not  forbidden  because  they  tend  to  a  psi* 
petuity.  A  child  bom  after  tne  death  d  th* 
testator,  who  is  specified  as  one  of  the  \tp^ 
tees,  having  come  into  existence  during  the 
life  of  its  father,  one  of  the  lives  in  being  at 
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the  creation  of  the  interest  wotdd  take  an 
interest  under  the  will  vested  in  right  when 
born,  and  in  possession  contingent  on  attain- 
ing majority  or  marriage,  within  twenty-one 
years  after  its  father's  death,  which  event 
would  not  render  the  intere  t  devised  void. 
Qoldtree  v.  Thompson,  79  Cal.  613.) 

231.  A  provision  in  a  will  bequeathing  a 
sum  of  money  absolutely,  with  directions  that 
it  be  distributed  to  the  legatee  upon  the  ex- 
piration of  a  speci6ed  time  after  the  death  of 
the  testator,  creates  a  vested  interest  in  lee 
in  the  legatee,  postpoied  merely  in  enjoy- 
ment ;  and  a  further  provision  indefinitely  re- 
straining the  right  of  the  legatee  to  alienate 
the  subject  matter  of  the  bequest  ia  void. 
(Williams  v.  Williams,  73  Oal.  99.) 

Trust  to  accumulate  income,  validity.  See 
post,  238,  239. 

14^  Oncutaintf  aa  to  FrofMrty  Conrajttd  or  ao 
to  tho  foroon  Who  is  to  Tako. 

232.  Where  a  devisor,  having  but  one  flour- 
mill,  made  a  devise  in  these  words ;  "To  my 
daughter,  LoUta,  the  flour-mill  with  the  land 
appertaining  thereto— a  half  league,  more  or 
less,"  held,  that  the  language  was  sufficiently 
accurate  in  expression  and  certain  in  its  ap- 
plication to  the  subject  of  the  devise.  (Bruck 
V.  Tucker,  42  Oal.  346.) 

233.  A  provision  in  a  will  requiring  the  ex- 
ecutor to  purchase,  "at  a  price  not  exceeding 

I ,  a  tract  of  land  at  or  near  the  residence 

of  said  Wilsons  at  Santa  Barbara  for  a  cattle 
pasture,  the  free  and  exclusive  use  of  which 
the  said  Wilsons  shall  have  during  their  life- 
time and  the  survivor  of  them,  but  which 
tract  of  land  shall  at  the  death  of  both  of 
them  vest  in  fee  in  their  daughter,"  is  void 
for  uncertainty.  (Estate  of  Traylor,  81  Oal.  9.) 

234.  Upon  a  contest  over  a  bequest  to  the 
Old  Ladies'  Home  of  San  Francisco,  between 
the  Protestant  Episcopal  Old  Ladies'  Home, 
the  Old  People's  Home,  and  the  Sisters  of 
Mercy,  each  of  which  has  a  home  for  old 
lailies,  it  seems  that  the  Protestant  Episcopal 
Old  Ladies'  Home  comes  more  nearly  within 
the  provisions  of  the  will  than  either  of  the 
other  claimants,  and  that  the  court  might 
properly  distribute  the  money  to  it,  under  the 
liberal  rule  of  construction  applicable  to  lega- 
des  to  charitable  institutions.  (Estate  of 
Casement,  78  Cal.  136.) 

235.  The  will  in  question  contained  a  resid- 
uary bequest  to  the  "  Old  Ladies'  Home,  at 
present  nexr  Rincon  Hill,  at  St.  Mary's  Hos- 
pital." The  respondent,  a  corporation  named 
'"The  Sisters  of  Mercy,"  conducted  an  estab- 
lishment near  the  place  indicated,  generally 
known  as  St.  Mary's  Hospital,  one  depart- 
ment of  which  was  called  the  Old  Ladies' 
Home,  which  was  devoted  to  the  care  and 
protection  of  old  ladies.  The  Old  Ladies' 
Home  was  originally  in  the  same  building 
with  the  hospital,  but  had  been  recently  re- 
moved into  another  building,  erected  by  the 
corporation  on  its  lot  near  the  hospital.  The 
expenses  of  the  Old  Ladies'  Home  had  always 
been  paid  by  the  corporation,  and  it  was  un- 
der its  control.  No  other  institution  of  the 
kind  was  near  the  place  indicated.  Held, 
that  the  corporation  known  as  the  "  Sisters  of 


Mercy"  was  sntitled  to  take  the  bequest. 
(Estate  of  Gibson,  75  Cal.  329.) 

Bequest,  uncertainty  as  to  I^atee,  con- 
clusiveness of  findings.    See  Appeals,  2828. 

Uncertainty  of  bluest,  effect  of  on  right 
of  admission  of  wiU  to  probate.  See  ante, 
X,  6. 

IS.  Condittoit  in  Boqueot  ao  to  DIroreo. 

236.  A  condition  in  a  will  that  each  of  the 
daughters  of  the  testator  shall  receive  a  cer- 
tain portion  of  the  estate  in  the  event  of 
becoming  a  widow,  or  otherwise  becoming  law- 
fully separated  from  her  husband,  is  not  void 
as  against  public  policy,  or  as  holding  out 
an  inducement  for  an  unlawful  separation  of 
the  daughter  from  her  husband,  but  will  be 
enforced  as  lawful  and  valid.  (Bom  t.  Horat- 
mann,  80  Oal.  462.) 

16,  Boquoata  on  Truaf;  Precatory  Tnioto;  Loga- 
too  ao  Trustoo. 

237.  A  will,  in  which  the  testator  devises 
his  lands  to  bis  executors  nominated  in  the 
will,  to  be  held  by  them  in  trust  for  purposes 
named  in  the  will,  gives  the  fee  of  the  land  to 
the  executors  to  be  thus  held  in  trust.  (Es- 
tate-of  Delaney,  49  Cal.  78.) 

Cited  49  Cal.  495;  60  OaL  99;  11  Nev.  460. 

238.  The  testatrix,  by  her  will,  devised  cer- 
tain real  estate  in  trust,  with  directions  to  the 
trustee  to  apoly  the  rents,  issues,  and  profits 
thereof :  (1)  To  the  payment  of  a  certain  mort- 
gage ;  (2)  to  the  payment  of  certain  legacies 
to  her  daughters;  and  (3)  to  the  payment 
of  a  legacy  for  a  charitable  purpose.  The  will 
further  provided  that  after  such  payments 
had  been  made  the  whole  of  the  income  of 
the  property  should  be  given  to  her  son  James, 
during  the  term  of  his  natural  life,  and,  after 
his  death,  the  same  to  vest  in  another  person 
in  fee.  Held,  that  under  sections  857  and  863 
of  the  Civil  Clode  a  valid  express  trust  was 
created  for  the  purposes  specified  therein; 
that  the  entire  estate  was  vested  in  the  trus- 
tee, subject  to  the  execution  of  the  trust;  and 
that  the  son,  James,  did  not  acquire  any  life 
estate  in  the  property  or  right  to  its  posses- 
sion.   (Estate  of  Dolan,  79  Gal.  65.) 

239.  A  devise  of  the  residue  of  the  personal 
estate  of  a  testator  to  certain  trustees  in  trust 
to  be  invested  and  to  divide  the  accumula- 
tions of  income  thereof  in  certain  proportions 
to  certain  persons  named  during  life,  and  to 
the  surviving  husband  or  widow  of  each  until 
remarriage,  and  to  their  children  during  mi- 
noriiy  or  until  marriage,  and  to  pay  to  such 
children  the  residuum  of  tlie  estate  in  certain 
proportions,  when  attaining  age  or  marrying, 
creates  a  valid  trust  if  accepted  by  the  trus- 
tees, under  the  provisions  of  sections  2221  and 
2222  of  the  Civil  Code.  (Goldtree  v.  Thomp- 
son, 79  Cal.  613.) 

240.  Upon  an  appeal  from  an  order  of  dis- 
tribution assigning  to  the  trustees  named  in 
the  will  of  the  testator  the  property  devised 
to  them,  that  the  bequest  set  out  in  the 
opinion  of  the  court  was  valid,  subject  to  the 
limitation  that  it  should  not  exceed  one-third 
of  the  distributable  assets  of  the  testator; 
and  that  if  the  probate  court  bad  not  the 
machinery  for  ascertaining  these  values,  it 
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might  distribnte  the  property  to  the  trustees, 
to  hold  the  legal  title  to  an  undivided  interest 
in  the  property  equal  to  one-third  oi  the  dis- 
tributable assets,  and  the  remainder,  if  any, 
in  trust  for  heir.  (Estate  of  Hinckley,  68 
CaL  467.) 

Validity  of  trust.    See  post,  244. 

Declaration  of  trust  in,  eSect  on  of  revoca- 
tion of  will.    See  Trusts  and  Trustees,  246.  _ 

Trustees  under  a«  witnesses.  See  Wit- 
nesses, V,  8,  c,  K. 

241.  The  testator,  when  he  devises  his 
lands  in  trust,  may  nominate  the  trustee  or 
any  other  person  his  executor ;  and  if  he  de- 
vises the  lands  to  the  same  person  that  he  ap- 
points executor,  the  executor  will  take  and 
hold  the  lands  in  the  same  manner  and  capac- 
ity that  a  trustee  would.  (Estate  of  Celaney, 
4»  Cal.  76.) 

242.  If  the  testator  devises  all  his  lands  to 
his  executor  in  trust,  and  makes  provision  in 
the  will  for  the  support  of  his  wife,  and  she 
renounces  her  rights  under  the  will,  and  the 
probate  court  sets  off  to  her  an  undivided 
one-half  of  the  property,  because  it  was 
common  property,  this  does  not  extinguish 
the  trusts  declared  in  the  will,  nor  divest  the 
executor  of  the  fee  in  the  remaining  portion  of 
the  property.  (Estate  of  Delaney,  49  Cal.  76.) 
Cited  79  Cal.  68. 

24S.  Where  the  will  devises  the  testator's 
estate  in  trust  to  be  invested,  and  to  pay  the 
income  to  certain  persons  named  in  certain 
proportions  during  their  lives,  and  to  their 
surviving  husbHods  or  widows  until  remar- 
riage, and  after  that  event  the  same  propor- 
tions in  trust  in  equal  shares  for  their  children 
by  the  first  marriage  who  shall  attain  the  age 
of  twenty-one  years  or  marry,  and  during  the 
minority  of  any  legatee  to  apply  the  income 
of  tlieir  respective  shares  toward  his  or  her 
support  or  Advancement  in  the  world,  the  liie 
devisees  take  only  the  income,  and  no  part  of 
the  corpus  of  the  residuary  estate,  but  the 
corpus  of  the  trust  property  will  pass  to  the 
children,  to  be  paid  over  to  them  in  the  pro- 
portions specified  when  they  arrive  at  major- 
ity or  marry,  there  being  no  provision  for  a 
continuance  of  the  trust  thereafter,  (Gold- 
tree  v.  Thompson,  79  Cal.  618.) 

244.  C,  in  his  will,  devised  a  portion  of  his 
property  to  trustees  in  trust,  to  be  held  and 
managed  for  the  benefit  of  a  son,  in  such 
manner  as  the  trustees  should  judge  for  the 
interest  of  the  son;  and  to  pay  over  to  the 
son  such  part  of  the  income  as  they  might 
think  best,  until  he  arrived  at  the  age  of 
thirty  years,  and  then,  if  they  thought  he 
possessed  such  habits  of  prudenoe  and  econ- 
omy as  to  render  it  proper,  to  transfer  it  to 
him,  but  otherwise  to  retain  it  in  trust,  and 
still  manage  it  for  his  benefit;  and  at  his  de- 
cease, if  still  in  their  hands,  to  transfer  it  to 
his  heirs.  Held,  that  the  son,  by  the  devise, 
took  no  interest  in  the  property  which  he 
could  assert  in  an  action  against  the  trustees, 
even  after  he  arrived  at  the  age  of  thirty 
years,  and  that  the  title  to  the  property  vested 
in  the  trustees ;  held,  further,  that  the  trust 
was  valid  in  law,  and  that  its  duration  could 
not  extend  beyond  the  lifetime  of  the_  son, 
and  might  terminate  sooner,  if,  in  the  opinion 


of  the  trustees,  it  was  prudent  to  transfer  the 
property  to  the  deviaee.  (Cutter  t.  Hardy, 
48  Cal.  668.) 

246.  A  will  devising  real  property,  and  rec- 
ommending the  devisee  to  leave  bu  portion 
thereof,  after  his  death,  and  that  of  his  wife, 
in  trust  for  his  son,  and  the  children  or  de> 
scendants  of  such  son,  if  any  be  alive  at  his 
death,  and,  if  there  be  none  so  alive,  to  Har- 
vard (DoUege,  does  not  make  such  recommen- 
dation  obligatory,   or   limit  the   estate,   or 
create  a  trust  in  favor  of  Harvard  Ckillege,  it 
appearing  that  the  testator  was  a  lawyer  who 
understood  fully  what  was  necessary  in  order 
to  vest  a  trust  estate,  and  what  he  desired 
done  with  his  property,  and  it  further  appear- 
ing from  the  whole  of  the   will,  taken  to- 
g ether,  that  when  he  intended  trusts  to  exist, 
e  said  so  in  plain  language,  and  when  he 
gave  persons  property  and  made  recommenda- 
tions concerning  it,  be  meant  to  leave  them 
free  to  act  upon  his  advice  or  not,  as  they 
saw   fit,  but  did   not  intend  in  any  way  to 
limit  the  estates   he  had  bequeathed  than. 
(Estate  of  Whitcomb,  86  Cal.  265.) 

246.  The  testator  charged  the  bequest  of 
his  estate  with  the  "  support  and  education" 
of  a  minor  illegitimate  child,  without  naming 
any  amount  therefor.  Jt  was  held  that,  in 
determining  what  should  be  the  stvie  and 
manner  of  education  and  support,  the  con- 
clusion must  be  arrived  at  by  reference  to  the 
will,  and  on  a  fair  and  just  interpretation  of 
its  provisions,  considering  all  the  circum- 
stances which  surrounded  the  testator,  and 
the  motives  which  probably  actuated  him. 
(Williams  y.  MacDougall,  S9  Cal.  80.) 

247.  If  the  testator,  after  making  a  will  in 
which  he  devises  all  his  property  absolutely, 
writes  a  letter  to  the  legatee,  stating  the  trusts 
upon  which  the  testator  intended  to  devise 
the  estate,  and  explaining  how  the  legatee 
was  to  execute  the  trusts,  and  the  legatee, 
daring  the  lifetime  of  the  testator,  accepts  in 
writing  the  terms  of  the  trust,  and  promises 
to  execute  it  faithfully,  a  trust  is  created  as 
expressed  in  the  letter,  and  a  court  of  equity 
will  compel  the  legatee  to  execute  it.  (De 
Laurence!  v.  De  lioom,  48  Oal.  681.) 

Cited  50  Oal.  603;  79  Cal.  427, 

248.  Where  a  testator  by  bis  will  bequeaths 
propertv  in  trust  to  a  legatee  without  specify- 
ing in  tne  will  the  purposes  of  the  trust,  and 
at  the  time  of  the  execution  of  the  will,  or 
subsequently  verbally  communicates  to  the 
legatee  the  purposes  of  the_  trust,  and  the 
legatee,  either  expressly  or  impliedly,  prom- 
ises to  perform  the  trust,  or  silently  acquiesces 
therein,  equity  will  raise  a  constructive  trust 
in  favor  of  the  beneficiaries  intended  by  the 
testator,  and  will  charge  the  legatee  as  a  con- 
structive  trustee  for  them.  (Curdy  v,  Ber» 
ton,  79  Cal.  420.) 

Bequest  on  trust.    See  post,  XI,  17. 

17,  Particular  Bequests,  Construction  »f, 

249.  Where  a  devise  was  made  "to  my 
youngest  daughter,  Margaret  Utz,  and  to  her 
children,"  held,  that  Margaret's  children 
became  devisees  as  well  as  herself,  and  tliat 
the  devise  passed  an  estate  in  common  to  alL 
(Estate  of  UU,  43  C^.  200.) 
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250.  Where  a  deyise  was  made  "to  Mar- 
garet Utz  and  to  her  children,"  on  condition 
that  Margaret  would  take  care  of  the  testator 
during  hie  lifetime,  which  she  did,  held,  that 
there  was  nothing  in  the  condition  to  show  an 
intention  on  the  part  of  the  testator  that  Mar- 
garet alone  shonld  have  the  benefit  of  the 
devise.    (Estate  of  Utz,  48  Cal.  200.) 

251.  When  a  will  provides  that  the  income 
of  the  estate  is  to  be  paid  to  the  children  of 
the  testator  daring  their  natural  lives,  and  in 
the  event  of  the  death  of  any  of  them  one- 
fifth  part  of  the  residue  of  the  estate  shall  go 
to  the  lawful  issue  of  such  child,  and  in  the 
event  of  a  daughter  becoming  a  widow,  or 
otherwise  lawfully  separated  from  her  hus- 
band, one-fifth  part  shall  go  to  such  daughter, 
the  children  of  a  married  daughter  have  an 
interest  in  the  projperty,  and  are  entitled  to 
have  it  remain  undipposed  of  by  their  mother 
until  the  conditions  of  the  will  are  complied 
'with,  and  to  inherit  the  same  upon  the  death 
of  the  mother  before  such  condition  shall 
happen.    (Bom  v.  Horstmann,  80  Cal.  462.) 

252.  A  testator  bequeathed  to  three  sisters 
of  the  full  blood  one  hundred  thousand  dol- 
lars each,  and  to  two  sisters  of  the  half  blood 
fifty  thousand  dollars  each,  and  to  a  trustee 
in  trust  for  three  children  of  a  deceased  sister 
of  the  full  blood  one  hundred  and  fifty  thou- 
sand dollars,  and  "  after  other  bequests,  be- 

3ueathed  the  residue  of  his  estate  to  be 
ivided  "  pro  rato  between  his  sisters  and  the 
children  of  his  deceased  sister  above  men- 
tioned (naming  them).  Held,  that  the  words 
"pro  rato"  were  evidently  intended  to  be 
"  pro  rata,"  and  implied  that  the  distribution 
was  to  be  made  in  accordance  with  some  rate 
previously  indicated;  that  the  sums  men- 
tioned in  the  first  bequests  furnished  the  rate 
or  proportion  referred  to,  and  that  the  residu- 
um should  be  distributed  between  the  sev- 
eral legatees  therein  numed  in  the  proportion 
existing  between  special  bequests  to  them. 
(Rosenberg  v.  Frank,  58  Gal.  387.) 

253.  Will  in  particular  case  construed  and 
bdd  to  warrant  the  distribution  of  three- 
fourths  of  the  estate  to  the  wife,  and  one- 
fourth  only  to  the  executors  upon  the  trusts 
set  forth  in  the  will  and  codicil,  instead  of 
one-half  thereof,  as  claimed  by  appellants. 
(Estate  of  Ladd,  94  Cal.  670.) 

254.  B.  died,  leaving  property,  principally 
cash,  in  California,  and  also  real  estate  in 
Nevada;  and  by  his  will,  after  making  certain 
money  legacies,  directed  bis  executors  to  de- 
posit in  some  bank  or  other  secure  place  in 
tian  Francisco  all  rents  from  the  property  in 
Nevada,  and  all  the  rents  and  profits  derived 
from  his  estate,  and  that  the  same  should  be 
sppl'>:d  to  the  payment  of  an  annuity  to  his 
mother  and  to  the  education  of  certain 
nephews  and  nieces,  and  devised  and  be- 
queathed the  residue  of  his  estate  to  his 
nephews  and  nieces  generally.  Held,  that  the 
intention  of  the  testator  was  that  the  money 
legacies  should  look  first  to  the  California 
assets  for  payment,  and  that  the  proceeds  of 
tiie  Nevada  property  should,  at  least  for  the 
present,  be  reserveu  for  the  annuity  and  the 
education  of  the  nephews  and  nieces.  (Estate 
of  Badovicb,  54  Cal.  540.) 


Bequest  of  partnership  interest  to  copart- 
ner, debt  due  firm.    See  Partnership,  801. 

£(}aitable  conversion.  Bee  Equitable  Con- 
version. 

Duty  of  executor  on  bequests  for  accumu- 
lation. See  Executors  and  Administrators, 
VI,  8,  i. 

Lick  trust,  allowance  of  fees  for  attorneys. 
See  Trusts  and  Trustees,  188,  et  seq. 

18.  Acquiesetnct  in;  Effect  of;  Acetptanc*  of 
Oeri»0,  Charged  With  Legacy  of. 
256.  After  twenty  years'  acquiescence  in  the 
terms  of  a  will,  an  heir  should  not  be  allowed 
to  dispute  his  own  acts,  or  to  contest  the  will 
on  abstract  points  of  law  which  had  never 
any  force  in  Oalifomia.  (Oastro  v.  Castro,  6 
Oti.  158.) 

256.  Where  a  devisee  of  lands  charged  by 
the  will  with  the  payment  of  certain  legacies 
accepts  the  devise  he  thereby  assumes  the 
burden  imposed  by  the  testator,  and  becomes 
personally  hable  to  the  payment  of  the  lega- 
cies.   (Dunne  v.  Dunne,  66  Cal.  167.) 

257.  Land  was  devised,  subject  to  a  charge 
for  the  payment  of  ten  thousand  dollars  to 
each  of  two  legatees,  but  with  the  proviso 
that  the  devisee  might,  at  his  option,  satisfy 
the  legacies  by  the  payment  of  len  thousand 
dollars  to  each  legatee,  or  by  conveying  to 
each  a  tract  of  land  of  the  value  of  ten  thou- 
sand dollarSj  or  by  investing  these  sums  for 
the  legatees  m  lands  of  equal  value.  The  de- 
visee received  the  rents  of  the  lands  for  a 
series  of  years.  The  estate  was  never  finally 
distributed  by  the  probate  court.  Held, 
that  the  devisee  exercised  his  option  by  an 
acceptance  of  the  devise  and  receipt  of  the 
rents,  and  that  he  was  Uable  to  the  legatees 
for  the  money  bequeathed  to  them ;  (2)  that 
under  the  circumstances  of  the  case  the  de- 
visee was  liable  for  simple  interest  only  upon 
the  amount  of  thel^acies.  (Dunne  v.  Dunne, 
66  Cal.  167.) 

Confirmation  of  disposition  of  another's 
property  by  acceptance  under  the  will.  See 
ante,  17. 

Taking  legacy  under  will  does  not  prevent 
wife  from  contesting.    See  ante,  X,  9,  a. 

Election  of  widow,  effect  of.  See  post,  XI, 
20. 

Acceptance  by  widow  of  bequest,  effect  of 
as  an  election.    See  poet,  XI,  2b. 

Bequest  to  infant,  presumption  of  accept- 
ance.   See  Infancy,  Iv. 

f9.  Bequett  in  Pa/ment  of  Serricea,  Roauucia' 
tioa  by  Action. 

258.  The  action  was  brought  to  recover  the 
value  of  services  rendered  by  one  of  the  plain- 
tiffs as  nurse  to  a  deceased  person.  The  dece- 
dent bv  his  will  bequeathed  to  the  plaintiff  a 
sum  o{  money  in  consideration  and  in  pay- 
ment for  the  care  and  attention  of  the  plaintiff 
during  his  last  sickness.  Held,  that  the  ac- 
tion was  a  renunciation  of  the  bequest,  and 
an  election  by  the  plaintiff  not  to  rely  upon  it 
as  a  payment  for  the  services.  (Smith  v. 
Furnish,  70  Cal.  424.) 

20.  Election  of  Widow. 

259.  If,  by  a  just  construction  of  the  will,  it 
appears  that  the  testator  did  not  intend  to 
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dispose  of  his  wife's  sliare  of  the  common 
property,  her  acceptance  of  a  beqnest  or  de- 
vise under  tlie  will  will  not  operate  as  an  elec- 
tion to  relinquish  her  right  to  one-half  of  the 
common  property.  (Morrison  t*  Bowman, 
29  0al.  387.) 
Cited  74  Oal.  101. 

260.  Under  a  will  giving  legacy  to  a  wife, 
she  is  entitled  to  her  own  share  of  the  com- 
mon property,  and  entitled  to  the  l^a^  out 
of  the  share  of  the  husband.  (Beard  v.  Knox, 
6Cal.  262.) 

Cited  81  Cal.  24S. 

261.  The  surviving  wife,  by  acting  and  tak- 
ing under  the  will  m  this  case,  will  not  be 
deemed  to  have  renounced  her  rights  in  the 
common  property.  (Estate  of  Frey,  62  Oal. 
668.) 

Cited  77  Cal.  316;  81  Cal.  243. 

262.  If,  in  his  will,  the  testator  devises  to 
his  wife  a  portion  of  his  property,  provided 
she  electa  to  accept  the  oequest  i  n  lieu  of 
what  the  law  may  set  aside  to  her,  and  the 
wife  accepts  the  devise,  she  and  her  grantees 
are  estopped  from  settini;  up  title  to  a  home- 
stead wnich  the  law  would  have  set  aside  to 
her.   (Etcheborne  v.  Auzerais,  46  Cal.  12i.) 

263.  It  is  only  where  there  is  such  a  clear 
manifestation  of  intent  to  devise  the  whole 
community  property  as  to  overcome  the  pre- 
sumptions against  such  a  devise  that  the 
widow  can  be  put  to  her  election  to  take  un> 
der  the  will,  or  to  take  what  she  is  entitled  to 
by  law.  When  there  is  no  such  manifest  in- 
tent the  widow  may  claim  and  take  l)Oth 
what  the  law  gives  her  in  the  community 
property  and  also  what  the  will  of  the  hus- 
band gives  her  in  the  portion  thereof  subject 
to  his  testamentary  disposition.  (Estate  of 
Gilmore,  81  Cal.  240.) 

264.  A  testator,  by  his  will,  devised  and  be- 
queathed certain  real  and  personal  property 
to  his  wife,  and  to  his  two  sons  "  all  of  the  real 
property  in  Butte  countv,  California,"  of 
which  he  might  die  seised.  The  real  prop- 
erty in  Butte  county  was  community  prop- 
ertv.  Held,  that  the  will  did  not  put  the 
widow  to  an  election,  and  tliat  she  was  enti- 
tled to  one-half  of  the  real  property  in  Butte 
county,  as  survivor  of  the  community.  (Es- 
tate of  Gwin,  77  Cal.  313.) 

265.  Upon  a  review  of  the  language  of  the 
will  in  question,  and  of  the  circumstances  un- 
der which  it  was  made,  held,  that  it  was  the 
intention  of  the  testator  to  dispose  of  the  en- 
tire community  property  as  his  own,  to  the 
exclusion  of  any  claim  therein  Ijy  bis  wife, 
and  that  she  was  put  to  an  election  between 
the  ^provisions  of  the  will  and  her  right  as  his 
surviving  wife  to  one-half  of  the  community 
property.  (Estate  of  Stewart,  74  Cal.  98.) 
Cited  81  C!al.  243. 

266.  A  widow  is  not  estopped  to  make  an 
election  to  take  under  the  law  by  causing  the 
will  of  her  husband  to  be  probated,  and  by 
becoming  the  executrix  thereof.  (Estate  of 
Gwin,  77  Cal.  313.) 

267.  If  the  husband,  by  his  will,  undertakes 
to  dispose  of  the  wife's  half  of  the  common 
property,  as  well  as  his  own,  to  her  and  oth- 
ers, and  she  elects  to  accept  the  l>eneflts  in- 


tended and  provided  for  her  by  the  wQl,  ah* 
thereby  becomes  divested  of  her  title  in  and 
to  the  imdivided  half  of  the  common  prop- 
erty, provided  an  assertion  of  her  comma- 
nity  right  and  interest  would  neoeoearily 
defeat  the  objects  of  the  wilL  (Morrison  t. 
Bowman,  29  Cal.  337.) 
Cited  64  Cal.  209;  74  Cal.  104;  81  CaL  243. 

268.  An  election  by  a  widow  to  take  th« 
share  of  the  community  property  to  which 
she  is  entitled,  and  not  to  take  under  the  will 
of  her  husband,  is  not  in  effect  a  contest  at 
the  will,  or  of  its  probate.  (Estate  of  Gwin, 
77  Cal.  313.) 

Election,  widow  when  not  pat  to.  BeeBatt^ 
pel,  10. 

Bequest  as  bar  to  rij^t  of  homestMd.  See 
Homesteads,  449. 

Renunciation  by  widow,  effect  of  on  traat. 
See  ante,  XI,  17. 

XII.  AlterattonorBevoMtloBef^  ESiBetef 
Ibrrlage  on. 

269.  It  is  not  necessary  that  a  second  will, 
altering  a  former  one,  should  state  in  terms 
that  it  is  intended  thereby  to  alter  such 
former  will.  (Clarke  t.  Bansom,  60  CaU 
695.) 

270.  Where  it  appears  that  the  Bignatnre 
has  l}een  torn  from  an  olographic  will  after  it 
had  been  executed  and  placed  in  a  valise  in 
which  the  decedent  kept  bis  papers,  with  a 
declaration  to  the  executor  named  therein 
that  he  would  know  where  to  find  it  when  re- 
quired, and  which  was  found  in  the  valise 
after  his  death  minus  the  signature,  a  verdict 
to  the  efiect  that  the  signature  was  canceled 
and  destroyed  by  the  decedent  before  his 
death,  with  intent  to  revoke  the  will,  will  not 
be  disturbed,  though  it  appears  that  others 
may  have  had  access  to  the  will,  if  there  is  ■ 
evidence  that  decedent  declared  during  his 
last  illness  that  he  destroyed  it,  and  ought  to 
do  something  about  a  will,  though  very  side 
and  weak  at  the  time,  and  if  the  evidence  as 
to  his  mental  condition  is  so  conflicting  that  a 
finding  that  he  was  of  sound  mind  could  not 
be  disturbed.    (King  v.  Ponton,  32  Cal.  420.) 

'  271.  When  it  is  admitted  upon  the  contest 
of  such  will,  before  the  court  and  in  the  pres- 
ence of  the  jurv,  that  the  will  had  been  prop- 
erly executed  oy  the  decedent,  and  that  he 
had  sufficient  reasons  for  signing  it,  and  the 
single  issue  is  submitted  to  the  jury,  whether 
the  signature  was  destroyed  by  the  decedent 
with  intent  to  revoke  the  will,  under  an  oral 
stipulation  not  entered  on  the  minutes  of  the 
court  that  the  jury  might  render  a  general 
verdict  for  either  party,  the  rendition  of 
such  a  verdict  for  the  contestant  without  ob- 
jection to  its  form,  and  theentr^  of  jadgment 
thereon  without  any  special  finding  of  fact,  it 
waiver  of  such  findings,  and  an  irregularity 
which  must  be  disregarded  as  not  affecting 
the  substantial  rights  of  the  parties.  (King 
V.  Ponton,  82  Cal.  420.) 

272.  Where  a  testator  who  tears  bis  name 
from  a  will  is  of  unsound  mind  at  the  time, 
the  intent  with  which  the  act  was  performed 
does  not  constitute  an  element  of  revocation. 
(Estate  of  Lang,  66  CaL  19.) 
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278.  Where  an  unmarried  man  has  made  a 
■will  and  afterward  marries,  the  marriage  op- 
erates, in  case  of  the  sarriyal  of  the  wife  or 
children  of  the  marria^,  as  a  revocation  of  the 
'will,  unless  some  epcciflc  provision  has  been 
made  by  the  will  itself,  or  by  a  marriage  con- 
teact,  for  the  surviving  wife,  or  by  some  settle- 
ment or  provision  for  the  surviving  children. 
If  no  such  provision  or  contract  is  made,  the 
law  conclusively  presumes  a  revocation  of  the 
will  from  the  act  of  marriage.  (Sanders  v. 
Simcich,  65  Cal.  60.) 

274.  The  term  "marriage  contract,"  as 
used  in  section  1299  of  the  Civil  Code,  con- 
cerning the  revocation  of  a  will  by  marriage 
of  the  testator,  unless  provision  is  made  for 
the  wife  by  marriage  contract,  etc.,  refers  to 
and  designates  onlv  snch  a  contract  or  settle- 
ment between  husband  and  wife  as  expressly 
purports  in  its  terms  to  be  a  marriage  con- 
tract, and  to  make  provision  for  the  wife  in 
lieu  of  a  testamentary  provision  for  her,  and 
does  not  include  s  postnuptial  agreement 
which  merely  purports  to  settle  property 
rights  between  tnem  in  view  of  a  separation. 
(Ojrker  v.  Corker,  87  Cal.  645.) 

275.  When  an  antenuptial  will  is  offered 
for  probate,  the  surviving  wife  need  only  show 
the  subsequent  marriage,  in  order  to  defeat  the 
probate;  and  the  burden  is  then  cast  upon 
the  proponent  of  the  will,  if  he  relies  upon  a 
marriage  contract  to  prevent  s  revocation  of 
the  will,  to  prove  the  contract  and  show  by  its 
terms  that  it  purports  to  make  provision  for 
the  wife,  and  that  such  provision  was  intended 
to  take  the  place  of  a  testamentary  provieion 
for  her.    (Corker  v.  Corker,  87  Cal.  646.) 

276.  Upon  the  contest  of  an  antenuptial 
•will  by  a  surviving  wife,  no  evidence  can  be 
adduced  by  the  proponent  of  the  will  respect- 
,ing  what  is  claimed  to  be  a  marriage  contract, 
other  than  the  instrument  itself,  with  proof  of 
its  execution  if  denied ;  and  if  the  instrument 
does  not  purport  upon  its  face  to  be  a  mar- 
riage contract  within  the  meaning  of  the 
code,  the  court  cannot  receive  any  other  evi- 
dence that  such  was  the  intention  of  the  par- 
ties.   (Corker  v.  Corker,  87  Cal.  646.) 

277.  Where  an  antenuptial  will  is  shown  to 
have  been  revoked  by  marriage,  and  no  mar- 
riage contract  is  proved,  the  power  of  the  pro- 
bate court  is  limited  to  denying  probate  to 
the  will,  and  determining  who  has  a  right  to 
administer  upon  the  estate,  and  it  has  no 
jurisdiction  to  inquire  into  any  facts  affecting 
the  consideration,  validity,  or  operation  of  a 
deed  of  separation  between  the  testator  and 
hifl  wife.    (Corker  v.  Corker,  87  Cal.  645.) 

Revocation  of  will,  effect  of  on  trust.  See 
Trusts  and  Trustees,  250. 

xni.  Codlelli. 

278.  There  may  be  an  olographic  codicil  to 
a  will  in  the  handwriting  of  a  person  other 
than  the  testator.  (Estate  of  Sober,  78  Cal. 
477.) 

279.  An  attestation  in  the  following  form, 
"Witness,  George  Penlington,  123  O^Farrell 
street,"  written  in  the  handwriting  of  an- 
other, does  not  show  an  uncompleted  inten- 
tion to  make  an  attested  codicil,  or  prevent 


the  codicil  from  being  ol(»raphic.    (Estate  of 
Sober,  78  Cal.  477.) 

280.  The  execution  of  a  codicil  has  the  efiect 
to  republish  the  whole  will,  as  modified  by 
the  codicil,  as  of  the  date  oi  the  codicil,  and 
its  efiect  is  not  limited  to  a  republication  of 
the  only  clause  which  the  codicil  purports  to 
modify.    (Estate  of  Ladd,  94  Cal.  670.) 

281.  The  codicil  to  a  will  operates  as  a  re- 
publication of  the  will,  and  the  two  are  to  be 
regarded  as  forming  but  one  instrument, 
speaking  from  the  date  of  the  codicil.  (Payne 
V.  Payne,  18  Cal.  291.) 

Cited  94  Cal.  673;  11  Mont.  106. 

282.  It  must  be  assumed  that  the  testator, 
at  the  time  of  making  the  codicil,  used  the 
terms  therein  with  reference  to  the  provi- 
sions of  the  will  as  they  would  be  construed 
under  the  facts  then  existing,  and  with  a 
knowledge  of  what  property  the  will  provided 
that  the  executors  should  hold  in  trust,  and 
that  he  intended  that  no  further  change 
should  be  made  in  his  will  than  that  expressly 
declared  in  the  codicil.  (Estate  of  Ladd,  94 
Cal.  670.) 

283.  The  whole  of  the  original  will  and 
codicil  are  to  be  construed  as  a  single  instru- 
ment executed  at  the  date  of  the  Mdicil,  and 
of  which  all  the  parts  are  to  be  construed  so 
as,  if  possible^  to  form  one  consistent  whole ; 
and  the  codicil  will  not  be  construed  to  dis- 
turb the  dispositions  of  the  will  further  than 
is  absolutely  necessary  to  give  effect  to  the 
codicil ;  nor  will  a  clear  disposition  made  by 
the  will  be  revoked  by  a  doubtful  expression 
or  inconsistent  disposition  in  the  oodicU. 
(Estate  of  Ladd,  94  Cal.  670.) 

284.  A  determination  expressed  in  a  codidl 
to  make  an  alteration  in  the  will  in  one  par» 
ticular  negatives  by  implication  any  intention 
to  alter  it  in  any  other  respect.  (Estate  of 
Ladd,  94  Cal.  670.) 

Construction  of  what  passes  under  will  and 
codicil  in  particular  case.    See  ante,  XI,  17. 

Codicil  and  will  are  to  be  construed  to- 
gether. See  Estates  of  Deceased  Persons, 
627,  et  seq. 

Legacies  given  in  oodidl  are  cumulative 
and  not  subetitationary,  when.  See  ante, 
201. 

XIT.  Foreign  Wills. 

285.  The  question  as  to  whether  or  not  a  will 
had  been  duly  proved  and  allowed  in  a  foreign 
country  or  state,  as  expressed  in  section 
1322  of  the  Code  of  Civil  Procedure,  is  a  fact 
which  a  court  of  this  state  entertaining  juris- 
diction to  admit  such  will  to  probate  must 
find  from  the  evidence,  and  if  the  court  found 
this  fact  upon  insufficient  evidence,  or  without 
proper  authentication  of  the  foreign  ]}robate 
of  tne  will,  or  without  competent  evidence, 
and  tliereupon  proceeded  to  exercise  juris- 
diction, the  action  of  the  court  in  this  respect 
is  not  void,  but  merely  erroneous,  and  subject 
only  to  direct  attack  upon  appeal,  and  is  not 
open  to  collateral  attack  in  an  action  of  eject- 
ment in  which  the  probate  proceedings  had 
in  this  state  upon  proof  of  such  foreign  pn- 
bate  are  introduced  in  evidence  to  show  title 
under  the  will.  (Goldtree  v.  McAlister,  88 
Cal,  93.) 
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286.  Conceding  that  the  authentication  of 
the  foreign  probate  of  such  will  is  a  jurisdic- 
tional fact,  yet  it  belongs  to  ttiat  class  of  juris- 
dictional facta  which  the  court  must  find  from 
the  evidence,  and  its  decision  thereon,  whether 
erroneous  or  not,  is  conclusive  as  against  a 
collateral  attack.  (Goldtree  v.  McAiister,  86 
Oal.  93.) 

Failure  to  probate,  effect  of.  See  Vendor 
«nd  Vendee,  114. 

Foreign,  who  entitled  to  administer.  See 
Executors  and  Administrators,  II,  6. 

By  what  law  governed.  See  ante,  XI,  1 ; 
Executors  and  Administrators,  II,  6. 

WITNESSES. 

I*  S«1>p«Bna8|    DiMbedienee  «tf   lira- 

Inir  Beneh  Wkrnui^  StrlklBg  aat 

Answer. 

n.  Cempelllngr  Attendance  of  Prisoner. 

lU.  Beqnlrlnir  Undertaking  for  Appear. 

anee. 
lY.  Swearing  WltneM. 
T*  Competeney  of  Witnegses. 

1.  Beligioui  Belief ;  Underttanding  Na- 

ture of  Oath. 

2.  Hutbandt  or  Wive$;  Waiver  oj  06- 

jection  to. 
8.  Children  at  Witne$$e». 
4.  Juror*  or  Attomeyt  a$  WitM*$e*; 

InterpreUrt. 
6.  Ditqualification  of   Witneue*    Be- 

cause  of  Color. 

6.  In  Aetiont  Against  or  by  ExectUort. 

7.  Power  of  Slate  to  Regulate,  and  Con- 

struction of  Statute  Regulating. 

8.  Interest;  Disqualification  for. 

a.  Rules  as  to. 

b.  Objection,    When   Taken    and 

Proof  of ;  Who  to  Decide  Ques- 
tion of. 

c.  Particular  Persons  or  Partiee, 

Disqualification  of. 

A.  Parties;  Notice  of   Intent 

to  Testify. 

B.  Aeents,  Brokers,  Servants, 

or  Deputies. 
G.  Assignors:    Herein  of   As- 
signors for  Creditors. 

D.  Fraudulent  Transferee. 
£.  Sellers  or  Vendors. 

F.  Lessors. 

G.  Parties  to  Notes. 

H.  President  or  Stockholders  of 
of  Corporations. 

L  Clerk  oi  Court;  Commis- 
sioners to  Assess  Dam- 
ages. 

J.    Indemnitors. 

E.  Subscribing  Witnesses  to  or 

Trustees  Under  Will. 
L.   Release  of  Interest  or  Non- 
suit  to   Render  Witness 
Competent ;  Effect  of. 
TI*  Examination  of  Witnesses. 

1.  Rule  Where  Party  Become  a  Wit- 

ness. 

2.  Privilege  of  Witnettet, 

8,  Manner  of  Conducting  Examination. 
4.  Leading  Questions, 


5.  Cron-examination. 

6.  Redirect  Examinatioiu 

7.  Refreshing  Memory. 

8.  Rtght  to  Explain  Testimony:  Ilhi»- 

traling  Testimony  by  Diagram. 

9.  RecaHirtg  Witnesses. 

TU.  CoBtradletlon  and  lapeaekmeat  ef 
Witnesses. 

1.  Rule  that  Parly  i$  Bound  by  100- 
mony  of  His  Oum  Witiseee, 

5.  Contradiction  of  Witness  by  Pfoting 

Different  Statemente  or  Deelara- 

Hon*. 
8.  Laying  FoundeUion. 
4.  Impeachment  on  Cottateral  Matteru 

6.  By  Statements  of  Third  Persons. 

6.  By  Evidence  of  Specific   Immonl 

Acts;  or  Arrest  or  Conmetionfor 
Misdemeanor  or  Felony. 

7.  By  Evidence  of  Character  or  Repis- 

tationfor  Truth  and  Veracity. 

8.  By   Shtnring  Animus,    Motive,  or 

HostiUly  of  Witness. 

9.  By  Showit^;  Impeachment  on  For- 

mer TriaL 

10.  Want  of  Religious  Belief. 

11.  Objection  to;  New  Trial  for;  Be- 

marks  of  Judge,  What  Improper. 
Yin.  Bmstaining  Bepntation  or  Gkaracter 
of  Witness. 
IX.  Credibility  of  Witnesses. 

1.  General  Rules  a$  to;  CredaOitf  k 

Question  for  Jury. 

2.  Witness  Falsely  Swearing  m  Part 
8.  Party  as  Witness,  Credibility  of. 
4.  Where  Relatives  of  PaHy  Testify. 
6.  Impeached  Witness;  Witness  Cm- 

victed  of  Felony;  Inmate  of  Lot' 
Resort. 
X.  Exeinslon  of  Witnesses  tewm  ikt 
Conrt. 

XI.  Expenses  and  Fees  of. 

Duty  to  obey  process  while  in  attendanoe 
on  court.    See  Process,  7. 

Compelling  testimony.   See  LegiBlattne,IL 

Keeping  out  of  way.    See  Contracts,  16S. 

Agreement  to  procure  evidence.    See  Oon* 
tracts,  164. 

Priest,  competency  of.    See  Insani^,  40. 

Physicians  as.  See  Insanity,  41 ;  Negligence, 
99. 

One  not  intimate  ma^  testify  as  to  rational 
appearance.    See  Criminal  Law,  1248. 

Intimate  acquaintance.    See  Appeals,  2198; 
Insanity,  60,  61. 

Notary,  certifying    acknowl>'dgment,  is  a 
competent  witness.    See  Notaries,  3. 

Who  incompetent  to  prove  value  of  legal 
services.    See  Attorney  and  Client,  127. 

Who  may  testify  as  to   boundaries.    Se« 
Boundaries,  II,  8,  a. 

Mistake  as  to  competency  of  witness,  new 
trial  for.    See  New  Trial,  IV,  8. 

Pardon,  whether  removes  disability.  See 
Criminal  Law,  1142. 

Grand  jury,  witnesses  before.     See  JniJ 
and  Jurors,  XVII,  8. 

Refusal  to  testify  before  grand  jury.   See 
Jury  and  Jurors,  XVII,  6. 

Grand  jury,  witness,  power  of  to  qaeBtkm 
validity.    See  Jury  and  Jurors,  369. 
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Inference  from  failore  to  call.  Bee  Criminal 
Law,  2403. 

Instruction  as  to  defendant's  failure  to 
testify.    See  Criminal  Law,  XVill,  18,  h. 

Convenience  of  as  ground  for  granting  or 
refusing  change  of  venue.    See  Venue,  II,  6,  c 

Confronting  with.  See  Criminal  Law, 
XVm,  14,  j. 

Subornation  of,  civil  action  for.  See  Per- 
jury. 

Legislature,  power  of  to  summon.  See 
Legislature,  8,  et  seq. 

Absence  of  as  ground  for  continuance.  See 
Ck>ntinuance,  I,  6. 

Mistake  of  witness,  new  trial  for.  Bee  New 
Trial,  IV,  16. 

Exprts.    See  Evidence,  V. 

Opinions  of  witnesses.    See  Evidence,  V. 

Appealability  of  order  requiring  witness  to 
ascertain  fact.    See  Appeals,  TI,  20. 

I.  8«1>p<Bnas|    Disobedience   of;    Issvlns 
Bench  Warrant;  Striking  Oat  Answer. 

Mandamus  to  compel  issuance  of  subpoena. 
See  Mandamus,  II,  11,  d. 

Subpoena,  quashing.    See  Depositions,  VII. 

Subpoena,  duty  to  obey.  See  Depositions, 
VU. 

Subpoena,  disobedience  of.  See  Contempt, 
IV,  4. 

Su  bpoena  duces  tecum,  refusal  to  obey.  See 
Contempt,  42. 

Non-attendance  of  witnesses.  See  New 
Trial,  175,  et  seq. 

1.  On  the  trial,  certain  witnesses  for  the 
defendant,  who  had  been  served  with  sub- 
poenas out  of  the  county  in  which  the  action 
was  tried,  did  not  appear  when  called  to  tes- 
tify. The  defendant  thereupon  asked  for  a 
bench  warrant  to  enforce  their  appearance. 
The  court  denied  the  application.  It  did  not 
appear  by  affidavit  or  other  sworn  statement 
what  was  sought  to  be  proved  by  the  wit- 
nesses, or  that  their  testimony  would  have 
been  material  to  the  defendant,  or  that  they 
were  within  immediate  reach  of  the  process 
of  the  court.  Ileld,  that  the  action  of  the 
court  was  proper.  (People  v.  Marseiler,  70 
Cal.  08.) 

2.  An  order  of  the  trial  court  that  the  an- 
swer of  the  defendant  be  stricken  from  the 
files  because  the  defendant  has  disobeyed  a 
subpoena  duces  tecum  is  not  a  judgment  for 
contempt,  but,  if  erroneous,  constitutes  an 
error  of  law  occurring  during  the  trial  of  the 
action,  which,  if  excepted  to,  may  be  cor- 
rected on  appeal  from  the  judgment  and  order 
denying  a  new  trial.  cFrazer  v.  Lynch,  88 
Cal.  621.) 

3.  The  provision  of  section  1991  of  the  Code 
of  Civil  Proce<lure,  that  in  case  of  disobe- 
dience of  a  subpoena,  "if  the  witness  be  a 
party,  his  complaint  or  answer  may  be 
stricken  out,"  is  intended  for  the  protection 
of  the  ikdverse  party,  whose  substantial  rights 
are  or  may  be  affected  by  such  disobedience, 
as  well  as  a  punishment  ifor  the  contempt  it- 
aelf.     (Frazer  v.  Lynch,  88  Cal.  621.) 

4.  The  power  conferred  upon  the  court  to 
strike  out  an  answer  should  be  exercised  with 
guarded  discretion,  with  a  view  to  promote 
subeuntial  justice;  and  it  is  error  for  the 


court  to  strike  defendant's  answer  from  the 
files  because  of  disobedience  of  a  subpoena 
duces  tecum,  where  the  disobedience  is  by  an 
illiterate  person,  without  the  advice  of  coun- 
sel, and  where  defendant's  counsel,  before  the 
making  of  the  order,  offer  to  admit  everything 
that  could  be  shown  by  the  papers  sought  to 
be  produced.    (Fraeer  v.  Lynch,  88  Cal.  621.) 

n.  Compelling  Attendance  of  Prisoner. 

6.  The  court  may,  on  a  proper  showing  in 
a  criminal  action  that  the  witness  is  material 
and  necessary,  make  an  order  for  the  attend- 
ance upon  the  trial  of  a  prisoner  confined  in 
the  state  prison,  whether  the  application  be 
for  the  defendant  or  for  the  prosecution;  and 
further,  when  satisfied  that  the  examination 
of  a  witness  on  behalf  of  a  defendant  is  neces- 
sary, may  order  that  he  be  examined  condi- 
tionally ;  but  no  deposition  can  be  taken  on 
behalf  of  the  prosecution,  as  the  defendant 
has  the  ri^ht  to  be  confronted  with  the  wit- 
nesses against  him.  In  neither  case  does  the 
order  issue  as  a  matter  of  right;  but  the 
court  is  clothed  with  discretion  to  determine 
whether  necessity  exists  for  the  order,  which 
discretion,  though  subject  to  review  upon  ap- 
peal, in  case  of  abuse,  cannot  be  controlled 
by  mandamus.  Thornton,  J.,  dissenting. 
( Willard  v.  Superior  Court  of  Santa  Barbara 
County,  82  Cal.  466.) 
Cited  92  Cal.  486,  492. 

6.  Although  under  section  1667  of  the  Penal 
Code  a  defendant  in  a  criminal  case  is  allowed 
the  right  to  have  the  process  of  the  court  to 
compel  the  attendance  of  a  convicted  prisoner 
as  a  witness  in  his  behalf,  whether  such  pris- 
oner is  in  the  state  prison  or  the  county  jail, 
yet  the  power  conferred  by  that  section  should 
be  exercised  under  the  same  circumstances 
and  with  the  same  restrictions  under  which 
the  common-law  courts  were  accustomed  to 
issue  the  writ  of  habeas  corpus  ad  testifican- 
dum.   (People  V.  Willard,  92  Cal.  482.) 

7.  The  order  for  process  to  compel  the  at- 
tendance of  a  convicted  prisoner  as  a  witness 
should  not  be  made,  except  upon  a  very  strict 
showing  of  the  materiality  of  the  testimony, 
and  the  necessity  of  securing  tiie  attendance 
of  the  prisoner  as  a  witness,  and  upon  pre- 
vious notice  to  the  state  of  the  application ; 
but  when  such  notice  has  been  given,  and  a 
case  of  materiality  of  the  evidence  and  appar> 
ent  necessity  is  made  out,  and  the  good  faith 
of  the  applicant  also  appears,  the  court  ought, 
in  the  exercise  of  its  discretion,  to  make  the 
order  for  the  attendance  of  the  prisoner  as  a 
witness.    (People  v.  Willard,  92  Cal.  482.) 

8.  The  legislature  has  power  to  limit  com- 
pulsory attendance  of  prisoners  confined  in 
the  state  prison  to  cases  of  necessity,  the  ex- 
istence 01  which  is  to  be  ascertained  by  the 
court.  Thornton,  J.,  dissenting.  (Willard  v. 
Superior  CJonrt  of  Santa  Barbara  CJonnty,  82 
Cal.  466.) 

Discharging^  prisoner  that  he  may  be  wit- 
ness.   See  Criminal  Law,  XVIU,  16. 

m.  Beqnirlng  Undertaking  for  Appear- 
ance. 

9.  The  petitioner  was  committed  to  prison 
for  not  complying  with  an  order  of  the  su- 


Digitized  by 


Google 


3050 


WITNESSES,  III,  IV,  V,  1, 8. 


perior  court  which  reanired  him  to  give  an 
undertaking  vith  sureties  to  appear  and  tes- 
tify in  a  criminal  action  therein  pending. 
Held,  the  court  was  not  authorized  to  exact 
from  a  witness,  who  was  not  examined  before 
the  committing  magistrate,  such  an  under- 
taking. The  power  to  require  undertakings 
in  such  cases  is  confined  to  witnesses  who 
are  examined  before  the  committing  magis- 
trate.   (Ex  parte  Shaw,  61  Oal.  58.) 

Unreasonable  detention,  dischaiKe  on  ha- 
beas corpus.    See  Habeas  Corpus,  fl,  7* 

IT.  Swearing  Witness. 

10.  Sections  2096  and  2096  of  the  Code  of 
Givil  Procedure  are  not  mandatory,  but 
merely  permiesiTe  at  the  discretion  of  the 
court  to  adopt  a  peculiar  mode  of  swearing  a 
witness  who  regards  such  mode  as  more 
solemn  or  obligatory,  or  according  to  the  pe- 
culiar ceremonies  of  his  religion ;  and  in 
order  to  show  an  abuse  of  the  discretionary 
power  conferred,  in  refusing  to  administer  a 
peculiar  oath  to  a  Chinese  witness,  it  must 
De  made  to  appear  that  the  court  was  in- 
formed that  the  witness  regarded  some  other 
form  more  obligatory  than  the  form  adopted 
in  this  state,  and  perhaps  that  he  did  not  con- 
sider the  latter  at  all  obligatory.  (People  t. 
Green,  99  Cal.  564.) 

Refusal  to  be  sworn  or  testify.  Bee  Con- 
tempt, IV,  3. 

T.  Competency  of  Witnesses. 

/.  Rtligiout    B»li»f;    (fndentanding  Matun  of 
Oath. 

11.  Practice  Act,  section  892,  providing 
"  that  no  person  oSered  as  a  witness  shall  be 
excluded  on  account  of  his  opinion  on  mat- 
ters of  religious  belief,"  and  the  fourth  sec- 
tion, article  I,  of  the  constitution,  to  the  same 
effect,  mean  that  a  witness  is  competent  with- 
out respect  to  his  religious  sentiments  or 
conviction,  the  law  leaving  his  competency  to 
l^al  sanctions,  or,  at  least,  to  considerations 
independent  of  religious  sentiments  or  con- 
victions. (Fuller  v.TuUep,  17  Cal.  605.) 
Cited  43  Cal.  34. 

12.  No  person  is  to  be  held  incompetent  to 
be  s  witness  in  this  state  on  account  of  bis 
opinions  on  matters  of  religious  belief.  This 
rule  applies  to  dying  declarations.  The  com- 
mon-law rule  in  this  respect  ia  abrogated. 
(People  v.  Sanford,  43  Cal.  29.) 

Cited  51  Cal.  599. 

Witness  cannot  be  impeached  for  want  of 
religious  belief.    See  poet,  VII,  10. 

13.  Where  a  witness,  being  sworn,  stated 
that  he  was  fourteen  years  old  and  a  Chileno, 
and  did  not  know  "  the  obligation  of  an  oath," 
whereupon  the  judge  explained  to  him  tne 
nature  of  such  obligation,  and  he  was  then 
permitted  to  testify,  the  other  party  objecting 
that  he  did  not  know  the  obligation  of  an 
oath,  held,  that  the  witness  was  competent, 
(Fuller  V.  Fuller,  17  Cal.  605.) 

2.  Hutbanda  or  Wire*;  Waiver  of  Objection  to. 

14.  The  incompetency  of  a  wife  to  testify 
for  or  against  her  husbwd  in  a  criminal  case 


is  limited  to  caaea  in  which  <me  or  both 
parties.    (People  t.  Langtree,  64  CeL  256.) 

16._  Where  two  persons  are  charged  by  sep*- 
rate  informations  with  the  same  offense,  the 
wife  of  the  one  not  on  trial  ia  a  competent 
witness  for  the  other  touching  matters  mipli- 
cating  her  husband.  The  incompetency  of  a 
wife  to  testify  for  or  against  her  husband  in  a 
criminal  case  is  limit^  to  casea  in  which  one 
or  both  are  parties.  (People  t.  Langtree,  64 
Cal.  256.) 

16.  The  amendment  to  section  422  of  the 
Civil  Practice  Act,  allowing  partiea  to  be  ex- 
amined as  witnesses  in  their  own  behalf,  did 
not,  prior  to  the  amendment  to  section  396  in 
1863,  permit  husband  or  wife  to  be  witneasea 
for  or  against  each  other.  (Dawley  v.  Ayera, 
23  Cal.  108.) 

17.  In  an  action  bj  a  husbtmd  t^nst  the 
personal  representative  of  the  deceased  debtor 
to  recover  the  wife's  earnings,  the  wife  is  a 
competent  witness  for  her  husband.  (Moaeley 
V.  Heney,  66  Cal.  478.) 

18.  A  woman  who  is  living  with  defendant 
as  bis  wife,  but  not  married  to  him,  is  a  com- 
petent witness  against  him.  (People  y.  Al- 
viso,  55  Cal.  230.) 

19.  Where  a  witness  is  called  and  ob- 
jected to  by  the  opposite  party,  on  the  ground 
that  she  is  the  wife  of  the  party  objecting, 
and  he  then  proves  by  other  witnesses  that 
the  two  had  cohabited  together  for  a  long 
time  as  husband  and  wife,  bad  passed  in  so- 
ciety as  such,  and  had  represented  each  other 
as  husband  and  wife,  and  the  party  calling  the 
witness  introduces  no  testimony  to  the  con- 
trary, the  witness  should  be  rejected  by  the 
court.  (People  v.  Anderson,  26  Cal.  129.) 
Cited  82  Cal.  447,  448,  460. 

20.  If  a  witness  is  objected  to  on  thegronnd 
that  she  is  the  wife  of  the  party  against 
whom  she  is  called,  and  the  party  objecting 
proves  by  other  witnesses  facts  sufficient  to 
lihow  that  they  are  husband  and  wife,  without 
proving  an  actual  marriage,  and  the  court 
then  erroneously  allows  the  witness  to  testify, 
and  on  cross-examination  the  party  objecting 
draws  out  the  fact  that  the  witness  is  not  the 
lawful  wife  of  the  party  objecting  the  party  call- 
ing out  this  statement  on  cross-examination 
is  concluded  by  it,  and  the  previoos  error  of 
the  court  is  cored.  (People  y.  Anderson,  2S 
Cal.  129.) 

21.  A  party,  by  the  examination  of  her 
husband  as  a  witness  on  her  behalf,  waives 
her  objection  to  his  examination  by  the  (x>- 
posite  party  upon  any  of  the  issues  in  tne 
action.    (Stoinburg  v.  Meany,  53  Cal.  425.) 

22.  On  a  trial  for  murder,  error  in  permit- 
ting the  wife  of  the  defendant  to  testifvio 
favor  of  the  prosecution,  against  bis  objectKW, 
is  cured  if  the  defendant  subsequently  volun- 
tarily testifies  to  substantially  the  same  efhct. 
(People  V.  Eetohnm,  73  Oal.  636.) 

Interest  of  wife,  whether  disqualifiea  hi» 
band  as  a  witness.    See  post,  V,  8,  a. 

8.  Children  m  Witnetnt. 

23.  There  is  no  precise  age  within  whidi 
children  are  excluded  from  giving  testimony. 
Their  competency  is  to  be  determmed,  not  bf 


Digitized  by 


Google 


WITNESSES,  V,  8-6. 


8061 


their  age,  but  by  tbe  degree  of  their  onder- 
Btandlnf;  and  knowledge.    (People  v.  Bemal, 
10  Cal.  66.) 
Gited  9  Or.  450. 

24.  It  is  essential  that  diildren  should  poe- 
sees  sufficient  intelligence  to  receive  just  im- 
pressions of  the  facts  respecting  which  they 
are  examined,  sufficient  capacity  to  relate 
them  correctly,  and  sufficient  instruction  to 
appreciate  the  nature  and  obligation  of  an 
oath.    (People  t.  Bernal,  10  Cal.  66.) 

26.  It  is  for  the  court  to  decide  the  question 
of  the  competency  of  children  when  uey  are 
offered  as  witnesses.  (People  y.  Bemal,  10 
Cal.  66.) 

26.  If  over  fourteen  years  of  age,  the  pre- 
eomption  is  that  children  possess  the  requi- 
site knowledge  and  understanding  to  be 
witnesses ;  but,  if  under  that  age,  the  pre- 
Bumption  is  otherwise,  and  it  must  be  re- 
moved upon  their  examination  by  the  court, 
or  under  its  direction  and  in  its  presence,  be- 
fore they  can  be  sworn.  (People  t.  Bernal, 
10  Cal.  66.) 

27.  A  child  of  nine  years  of  age  was  ex- 
amined as  a  witness  on  the  part  of  the  prose- 
cution. His  testimony  was  taken  without  a 
preliminary  examination  as  to  his  compe- 
tency, but  at  the  close  of  his  testimony,  and 
before  he  left  the  witness-stand,  the  court 
examined  him  in  the  presence  of  the  defend- 
ant and  the  jury,  touching  his  competency, 
and  found  him  to  be  competent.  On  a  pre- 
vious trial  of  the  case  the  witness  had  been 
examined,  and  his  competency  established 
before  he  was  permitted  to  testify.  Held, 
that  no  error  prejudicial  to  the  defendant  had 
been  committed.  (People  t.  Welsh,  63  Gal. 
167.) 

28.  That  a  child,  for  an  assault  upon  whom 
defendant  is  being  tried,  not  having  sufficient 
capacity  to  be  a  witness,  was  sworn  and  ques- 
tioned but  withdrawn  before  she  had  testified 
to  any  material  fact,  is  no  ground  for  grant- 
ing a  new  trial.  The  suggestion  that  her 
appearance  was  calculated  to  excite  the  sym- 
pathy of  the  jury  and  influence  their  judg- 
ment, is  not  entitled  to  any  consideration. 
(People  V.  Graham,  21  Cal.  261.) 

4.  Jurun  or  Attorney  at  Witntssn;  Inttrpre- 

29.  Juror  is  not  disqualified  from  becoming 
a  witness  in  a  proper  case.  (People  v.  Doyell, 
48  Oal.  85.) 

30.  A  person  appointed  to  act  as  an  inter- 

Sreter  on  the  trial  of  a  criminal  action  is  not 
isqualiSed  by  reason  of  the  fact  that  he  was 
a  witness  for  the  prosecution.  (People  t. 
Fong  Ah  Sing,  70  Cal.  8.) 

Grand  jurors  as  witnesses.  See  Jury  and 
Jurors,  XVII,  8. 

Prosecuting  attorney  as  witness.  See  Crim- 
inal Law,  XVIII,  14,  i. 

Attorney  becoming  witness,  right  to  argue. 
See  Pleadmg  and  Practice,  XX,  5. 

5.  DitqiittlHieatioii    of  Wrtnestoo    Becaato    of 

Color. 

81.  Indicium  of  color  is  not  an  infallible 
test  of  competency  of  a  witness,  under  the  acts 


excluding  blacks,  mulattoes,  and  Indians  from 
testifying  for  or  against  white  persons.  (Peo- 
ple Y.  Elyea,  14  Oal.  144.) 

82.  It  may  be  a  sufficient  test  in  many  cases, 
but  only  when  it  is  so  decided  as  to  leave  no 
doubt  of  the  race  to  which  the  witness  be- 
longs— ^as  a  negro  or  Indian.  But  it  cannot 
be  presumed  that  all  persons  having  tawny 
skins  are  within  that  case.  (People  t.  Elyea, 
14  Cal.  144.) 

88.  Section  894  of  the  Civil  Practice  Act 
provides:  "No  Indian  or  negro  shall  be  al- 
lowed to  testify  as  a  witness  m  any  action  in 
which  a  white  person  is  a  party."  (People  v. 
Hall,  4  Oal.  899.) 

84.  Section  14  of  the  Criminal  Act  provides : 
"  No  black  or  mulatto  person  or  Indian  shall 
be  allowed  to  give  evidence  in  favor  of  or 
against  a  white  man."  Held,  that  the  words 
"  Indian,  negro,  black  and  white,"  are  generic 
terms,  designating  race.  That  therefore  Chi- 
nese and  aU  other  people  not  white  are  in- 
cluded in  the  prohibition  from  being  witnesses 
against  whites.  (People  v.  Hall,  4  Oal.  899.) 
(3ted  13  Cal.  73;  14  Oal.  146. 

85.  People  v.  Hall,  4  Cal.  399,  affirmed.  But 
it  cannot  be  presumed  that  all  persons  hav- 
ing tawny  skins  are  within  that  case.  (Peo- 
ple y.  Elyea,  14  Cal.  144.) 

86.  The  words  "  in  favor  of  or  against  any 
white  person,"  in  the  act  prohibiting  persons 
of  one-half  or  more  of  Indian  blood,  or  Mon- 
golian or  Chinese,  from  giving  evidence,  refer 
to  the  defendant  alone  in  a  criminal  action. 
Per  Sanderson,  0.  J.  (People  y.  Awa.  27  Cal. 
638.) 

87.  In  a  criminal  action  against  a  white 
person,  a  black  or  mulatto  person,  though 
the  injured  party,  cannot,  under  the  statute, 
be  a  witness  for  or  against  the  defendant. 
(People  v.  Howard,  17  Oal.  63.) 

38.  The  testimony  of  a  Chinese  or  Mon- 
golian  witness  is  not  admissible  under  exist- 
ing law  against  a  white  person.  After  the  1st 
of  January,  1873,  when  the  codes  take  eSect, 
no  witness  will  be  excluded  in  any  case  on 
account  of  nationality  or  color.  (People  y. 
McOuire,  45  Oal.  56.) 

39.  A  defendant  in  a  criminal  case  who  is  a 
Chinaman  is  entitled  to  introduce  Chinese 
witnesses  in  his  benalf.  (People  v.  Awa,  27 
Cal.  638.) 

40.  Chinese  witnesses  excluded  in  suits  to 
which  white  persons  are  parties.  (Speer  y. 
See  Yup  C!o.,  13  Cal.  73.) 

41.  W.,  who  was  a  mulatto,  bom  within 
the  United  States,  and  not  subject  to  any  for- 
eign power,  was  indicted  for  the  crime  of  rob- 
bing Ah  Wang,  a  Chinaman.  The  indictment 
was  found  exclusively  upon  the  testimony  of 
Chinese  witnesses.  No  other  testimony  against 
W.  was  procurable  by  the  district  attorney  for 
the  purposes  of  a  trial  under  said  indictment. 
The  court  below,  on  W's  motion,  set  aside 
the  indictment  and  discharged  him  without 
day.  On  appeal  from  said  orders,  taken  by 
the  people,  this  court  affirmed  the  judgment 
of  the  court  below.  (People  y.  Washington, 
86  Oal.  658.) 

42.  The  fourteenth  section  of  the  statute  of 
this  state,  "  concerning  ciimee  and  punish- 
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mento,"  wMch  provides  that  "no  Indian,  or 
person  having  one-half  or  more  of  Indian 
Dlood,  or  Mongolian,  or  Ohineae,  ahall  be  per- 
mitted to  give  evidence  in  favor  or  against 
any  white  person"  (Stats.  1863,  p.  69),  so  far 
M  it  dlEcriminates  aeaiDst  persons,  on  the 
score  of  race  or  color,  bom  within  the  United 
States  and  not  subject  to  any  foreign  power, 
exclading  Indians  not  taxed,  has,  by  the  force 
and  effect  of  the  "  Civil  Bights  Bill."  become 
null  and  void.  (People  v.  Washington,  36 
Cal.  668.) 
Disapproved  40  Gal.  215. 

4S.  The  fourteenth  amendment  to  the  con- 
stitution of  the  United  States  does  not  conflict 
with  the  power  of  the  legislature  in  the  exer- 
cise of  its  discretion  to  exclude  Chinaman 
from  the  right  to  testify  in  the  state  courts. 
(People  V.  Brady,  40  Cal.  198.) 
Cited  45  Cal.  57 ;  8  Mont.  282. 

9.  fu  Action*  Agaiitst  or  by  Exoeutort. 

44.  The  word  "  representative,"  used  in  the 
three  hundred  and  ninety-third  section  of  the 
Practice  Act,  as  amended  in  1863,  applies  to 
the  executor  or  administrator  of  the  estate  of 
a  deceased  person,  and  also  to  the  person  or 
party  who  has  succeeded  to  the  rignt  of  the 
deceased,  whether  by  purchase  or  descent,  or 
operation  of  law.  (Davis  v.  Davis,  26  Cal.  23.) 
Cited  33  Cal.  446;  13  Nev.  283,  284. 

45.  Before  a  party  in  interest  can  be  pre- 
vented from  testifying  to  matters  which  oc- 
curred prior  to  the  death  of  another,  on  the 
ground  that  the  opposite  party  claims  under, 
or  is  the  representative  of,  such  deceased  per- 
son, it  must  be  shown  clearly  that  the  oppo- 
site party  occupies  such  position.  (Marquart 
T.  Bradford,  43  Cal.  526.) 

46.  A  witness  who  acknowledges  that  he 
has  an  interest  in  a  claim  in  suit  against  the 
estate  of  a  decedent,  to  the  extent  of  a  cer- 
tain commission  expected  for  his  services  as 
an  agent  of  plaintin,  and  who  has  acknowl- 
edged in  writing  that  he  is  jointly  interested 
with  plaintiff  in  the  contract  sued  upon,  is 
disqualified  from  testifying  to  facts  occurring 
before  the  death  of  the  decedent.  (Uhlhorn 
T.  Goodman,  84  Cal.  185.) 

47.  Where  by  agreement  the  assignee  is  to 
pay  the  fees  of  the  assignor's  attorney,  the  at- 
torney in  an  action  against  the  assignee's 
administrator  cannot  testify  against  the  ad- 
ministratrix of  the  deceased  assignor  to  an 
agreement  made  between  the  assignor,  the  as- 
signee, and  the  plaintiff,  to  the  effect  that  the 
plaintiff  should  continue  to  prosecute  the  suit 
upon  the  assigned  note  as  attorney  for  the 
assignor,  and  oe  paid  a  reasonable  fee  out  of 
the  proceeds  of  the  judgment,  if  collected, 
nor  can  he  testify  to  any  matters  of  fact  oc- 
curring before  the  death  of  the  assignor. 
(T^ler  V.  Mayre,  95  Cal.  160.) 

48.  The  statute  prohibiting  a  party  from 
being  a  witness  "where  the  adverse  party,  or 
the  party  for  whose  immediate  benefit  the 
action  is  prosecuted  or  defended,  is  the  rep- 
resentative of  a  deceased  person,"  etc.,  ex- 
tends to  all  cases,  even  where  there  was  no 
privity  or  connection  between  him  and  the 
plaintiff,  or  those  through  whom  he  claims. 
(Satterlee  t.  Bliss,  36  OaU  489.) 


49.  Section  1880  of  the  Code  of  Civfl  Pro- 
cedure, which  prohibits  parties  to  an  actuBi 
or  proceeding  against  an  executor  or  adminis- 
trator upon  a  claim  against  the  estate  from 
being  witnesses,  applies  not  only  to  parties 
who  have  an  interest  adverse  to  the  estate, 
but  to  all  nominal  parties  to  the  action. 
(Blood  V.  Faurbanks,  50  Cal.  420.) 

Cited  51  Cal.  620 ;  96  Cal.  487,  489. 

50.  Action  to  enforce  resulting  trust  against 
the  personal  representatives  of  a  det-eased 
trustee  is  not  founded  upon  a  claim  or  deni.aiid 
against  the  estate  of  the  deceased,  within  the 
meaning  of  section  1880  of  the  Code  of  Civil 
Procedure.  In  such  an  action  the  original 
cestui  que  trust  may  testify  to  facts  occurring 

grior  to  the  death  of  the  trustee.    (Myers  t. 
:einstein,  67  Cal.  89.) 
Cited  88  Cal.  44. 

51.  Action  to  enforce  mechanic's  Ilea  is  in 
the  nature  of  a  proceeding  in  rem,  in  which 
no  personal  judgment  can  be  recovered  against 
the  estate  of  the  deceased  owner  payable  in 
due  course  of  administration,  and  the  lien  is  not 
a  "  claim"  against  theeetate  within  the  mean- 
ing of  subdiviBion  3  of  section  1880  of  the 
Code  of  Civil  Procedure.  (Booth  v.  Pendola, 
88  Cal.  86.) 

52.  An  action  by  an  indorsee  of  a  firm,  (me 
of  the  members  of  which  is  deceased,  and 
who  was  also  a  ■pa.jea  and  indorser  of  the  note, 
against  a  copayee  aud  coindorser  of  the  note, 
upon  his  liability  as  indorser,  is  not  an  ao> 
tion  against  the  legal  representative  of  the 
deceased  upon  a  claim  against  the  estate  of 
the  decedent,  and  the  defendant  is  a  compe* 
tent  witness  to  testify  to  facts  occurring  before 
the  death  of  the  decedent.  (McPheraon  ▼. 
Weston,  86  Cal.  90.) 

53.  When  a  plaintiff  prosecutes  a  joint  ac- 
tion for  the  value  of  services  rendered  by  his 
assignor  upon  a  demand  against  the  repreeeo- 
tatives  of  a  decedent  and  a  codefendant,  the 
plaintiff's  assignor,  though  not  a  competent 
witness  against  such  representatives  to  prove 
his  employment  by  the  decedent,  is  compe- 
tent to  testify  against  the  codefendant  against 
whom  a  several  judgment  might  be  rendered. 
(Shain  v.  Forbes,  82  CaL  677.) 

Cited  21  Nev.  156. 

64.  In  an  action  against  two  joint  obligors, 
one  of  whom  has  died  after  suit  broo^t,  and 
whose  administrator  has  been  substituted  in 
his  place,  and  has  answered,  denying  the  ob- 
ligation, neither  the  plaintiff  nor  the  surviv- 
inK  obligor,  against  whom  judgment  by 
default  has  been  rendered,  is  competent  as  t 
witness,  upon  the  trial  of  the  issues  raised  by 
the  administrator,  to  prove  the  obligation,  or 
to  testify  to  any  facts  which  occurred  prior  to 
the  deam  of  the  deceased  obligor.  (Moore  t. 
Schofield,  96  Cal.  486.) 

55.  The  third  subdivision  of  section  1880  of 
the  Code  of  Civil  Procedure,  providing  th*t 
"  parties  to  an  action  or  proceedmg,  or  in  wbost 
behalf  an  action  or  proceeding  is  prosecuted, 
against  an  executor  or  administrator,  upoD  a 
claim  or  demand  against  the  estate  ol  tto 
deceased,"  cannot  be  witnesses,  has  no  appli- 
cation to  a  party  claiming  a  family  allowance. 
(Estate  of  McCausland,  52  Cal.  568.) 
Cited  88  Cal.  43;  distinguished  67  Cal.  92. 
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66.  Section  1880  of  the  Code  of  Civil  Proced- 
irre,  prohibiting  parties  to  an  action  against  an 
execntor  or  administrator  upon  a  claim  or 
demaod  against  the  estate  of  the  deceased 
from  being  a  witness  as  to  any  matter  of  fact 
occurring  oefore  the  death  of  the  deceased, 
does  not  prevent  the  plaintiff  in  such  an  action 
from  testifyint;  as  to  the  correctness  of  books 
of  account  which  had  been  wholly  kept  bj 
liim,  preparatory  to  their  introduction  in  evi- 
dence; and  the  introduct'on  of  such  books 
in  evidence,  upon  the  testimony  of  a  third 
person  who  bad  no  pergonal  knowledge  as  to 
their  correctness,  is  error.  (Boche  v.  Ware, 
71  Cal.  375.) 
Cited  86  Cal.  166. 

57.  Under  section  1880  of  the  Code  of  Civil 
Procedure,  providing  that  parties  to  an  action 
or  proceeding  against  an  executor  or  adminis> 
trator  upon  a  claim  or  demand  against  the 
estate  of  a  deceased  person  cannot  be  witnesses 
therein  as  to  any  matter  of  fact  occurring 
before  the  death  of  such  deceased  person,  the 
incompetency  is  only  limited  and  partial,  and 
the  parties  may  testify  as  to  any  facts  occur- 
ring sulwequent  to  the  death  of  the  deceased. 
(Fox  v.  Tay,  89  Cal.  339.) 

58.  Section  1880  of  the  Code  of  Civil  Pro- 
cedure, which  prohibits  parties  to  an  action 
in  which  a  claim  is  made  against  an  estate 
from  testifying,  is  not  to  be  construed  as  pro- 
hibiting an  executor  or  administrator  from 
calling  a  party  to  the  action  to  testify  in  be- 
half of  the  estate.  (Chase  v.  Evoy,  61  Cal.  618.) 

69.  If  one  party  offer  himself  as  a  witness, 
and  the  other  object,  because  the  objector  is 
the  representative  of  a  deceased  person,  and 
the  court  decides  to  take  the  evidence,^  with 
leave  to  the  other  party  to  move  to  strike  it 
out,  the  motion  to  strike  out  must  be  made 
when  the  direct  examination  is  closed.  By 
cross-examining  the  witness  generally,  the 
other  party  waives  the  motion  to  strike  out. 
(King  v.  Haney,  46  Cal.  660.) 
Cited  62  Cal.  145. 

60.  In  an  action  by  the  personal  represent- 
ative of  a  deceased  person  to  enforce  a  de- 
mand due  the  estate  of  the  decedent,  the 
defendant  is  a  competent  witness  ac  to  trans- 
actions between  himself  and  the  decedent. 
(McGregor  v.  Donelly,  67  Cal.  149.) 

61.  The  section  of  the  Code  of  Civil  Proced- 
ure which  prohibits  parties  in  whose  favor  an 
action  is  prosecuted  against  an  estate  from 
being  witnesses,  does  not  prohibit  a  person 
against  whom  an  action  is  prosecuted  by  an 
executor  on  a  claim  in  favor  of  an  estate  from 
being  a  witness  in  their  own  fovor.  (Sedg- 
wick V.  Sedgwick,  62  Cal.  336.) 

Cited  85  Cat.  07;  96  Cal.  488. 

Claim  of  attorney  against  decedent,  attorney 
as  witness.    See  Attorney  and  Client,  134. 

Claimant  of  mechanic's  Hen,  competency 
of.    See  Mechanics'  Liens,  864. 

Action  against  administrator,  application 
for  family  aflowance.  See  Estates  of  Deceased 
Persons,  21. 

7.  Pow»r  of  StaU  to  Regulato,  and  Conttructioit 
of  Statuto  fttgulating. 

62.  State  legislature  has  power  to  declare 
who  shall  be  competent  to  testify,  and  to 


regulate  the  production  of  evidence  in  the 
courts  of  the  state.  (People  v.  Brady,  40  CaL 
198.) 

63.  Restriction  upon  competency  of  witness 
must  be  strictly  construed  in  favor  of  life, 
liberty,  and  public  justice.  (People  v.  Awa, 
27  Cal.  638.) 

&  /ntoreot,  DitqualiCeatioa  for, 
a.  Rules  as  to. 

64.  Tendency  of  modem  decisions,  with  ref- 
erence to  the  competency  of  witnesses,  is  to 
relax  rather  than  to  extend  the  rule  of  exclu- 
sion.   (Smith  V.  Richmond,  19  Cal.  476.) 

65.  Under  our  statute,  no  person  can  be 
excluded  as  witness  on  account  of  interest  in 
the  event  of  the  action,  unless  he  may  be  a 
party,  or  one  for  whose  immediate  benefit  the 
action  is  prosecuted  or  defended.  (Tomlinson 
V.  Spencer,  6  Cal.  291.) 

66.  Under  the  statute  a  witness  is  not  ex- 
cluded on  the  ground  of  interest,  unless  he 
comes  within  one  of  its  exceptions.  (Johnson 
V.  Carry,  2  Cal.  33.) 

67.  To  make  testimony  of  witness  admissi- 
ble, he  must  be  competent  at  time  of  taking 
his  deposition.  It  is  the  effect  of  the  interest 
on  the  witness  at  the  time  his  testimony  is 
taken  that  disqualifies  him.  (Kimball  v. 
Gearhart,  12  Cal,  27.) 

68.  The  interest  which  renders  a  party  in- 
competent as  a  witness  is  a  legal  interest  in 
the  event  of  the  suit;  and  it  is  the  fact  of  in- 
terest, not  the  supposition  of  the  party  that  he 
is  interested,  which  incapacitates  him.  (Mo- 
Cabe  v.  Hand,  18  C»\.  496.) 

69.  The  liability  of  a  witness  to  either  party, 
in  case  of  a  certam  result  of  the  suit,  must  be 
legal,  and  not  moral,  and  the  consequent  in- 
terest present,  certain,  and  vested,  in  order  to 
exclude  the  witness.  (Jones  v.  Love,  9  Cal.  68.) 

70.  A  witness  is  not  disqualified  because 
of  a  mere  expectation  of  deriving  from  a  suit 
some  advantage  to  which  he  is  not  legally 
entitled.    ((]oghill  y.  Boring,  16  Cal.  213.) 

71.  Sections  392  and  393  of  the  Practice  Act 
are  to  be  construed  so  as  to  exclude  testimony 
when  the  witness  would  be  directly  benefited 
by  it.    (Jones  v.  Post,  4  Cal,  14.) 

Cited  4  Cal,  408, 

72.  Where  the  defeat  of  plaintiff  would  in- 
evitably result  in  S.  obtaining  the  fond  in 
controversy,  held,  that  S.,  although  not  a 
party  to  the  suit,  was  incompetent  as  a  wit- 
ness.   (McEwen  v.  Johnson,  7  Cal.  268.) 

Mere  speculative  interest  will  not  disqual- 
ify.   Bee  post,  141. 

73.  Ejectment  for  a  quarter  section  of  land. 
Defendant  disclaimed  as  to  all  except  the 
north  half  of  the  section,  e^hty  acres,  within 
which  he  had  thirty  acres  inclosed  and  called 
the  "Old  Field.''^  Defendant  offered  his 
brother  A.  R.  Whitesides  as  a  witness  to 
prove  defendant's  prior  possession  of  that 
part  of  the  north  half  of  the  section  outside 
of  the  "Old  Field."  Witness  on  his  voir 
dire  said  he  lived  with  defendant,  was  inter- 
ested in  the  crops  which  were  in  the  "Old 
Field  "  only,  and  had  no  interest  whatever  in 
the  balance  of  the  land.    Held,  that  the  wit- 
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ness  was  competent;  thathiB  being  interested 
in  farmingwithinthe  "Old  FieldT"  did  not 
make  him  interested  in  the  result  of  the  liti- 
gation as  to  the  land  outside  of  that  field. 
(Hicks  V,  Whitesides,  18  Oal.  700.) 
Cited  86  Cal.  152;  42  Oal.  666. 

74.  In  an  action  of  foreclosure  of  a  mort- 
gage brought  by  the  administrator  upon  a 
note  and  mortgage  given  to  the  intestate  in 
his  lifetime,  a  witness,  whcee  wife  is  a  sister 
and  heir  of  the  deceased,  is  incompetent,  upon 
the  ground  of  interest.  (Liaman  v.  Early, 
12  Cal.  282.) 

76.  A  and  B,  married  women,  as  sole  trad- 
ers, each  had  suits  pending  against  0,  a 
Bheriff,  for  seizing  on  execution  their  personal 
properly-  A.'s  suit  was  tried  first,  and  it  was 
stipulated  that  B's  suit  should  abide  the 
event  of  A'a.  On  the  trial  of  A's  suit,  she 
offered  aa  a  witness  the  husband  of  B.  Held, 
that  the  legal  interest  of  the  witness  was  ad- 
verse to  the  party  calling  him,  and  that  he 
was  a  competent  witness.  (Abrams  v.  How- 
ard, 23  Cal.  388.) 

76.  Von  8.,  deputy  United  States  surveyor 
was  called  as  a  witness,  on  behalf  of  plaintiff, 
in  ejectment  on  a  patent,  to  prove  that  the 
premises  in  controversy  were  within  the  calls 
of  the  patent,  and  in  the  occupation  of  the 
defendant,  and  on  his  voir  dire  stated  that  he 
was  married  to  a  daughter  of  plaintiff's,  and 
had,  about  two  years  previously,  and  after 
the  patent  was  issued,  purchased,  in  his  own 
name,  land  covered  by  the  grant,  upon  the 
confirmation  of  which  the  patent  issued. 
Defendant  objected  to  the  witness,  as  inter- 
ested in  the  grant  as  part  owner,  and  on  the 
KTOund  that  his  wife  was  interested,  and 
hence  that  be  was  disqualified.  Held,  that 
the  ownership  of  the  witness  in  parcels  of 
land  covered  by  the  grant  other  than  the 

gremisee  in  controversy  did  not  disqualify 
im ;  that  he  could  not,  from  such  ownership 
gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  judgment,  nor  could  the  judg- 
ment be  legal  evidence  for  or  against  him  m 
any  other  action.  (Mott  v.  Smith,  16  Cal. 
633.) 

77.  One  whose  interest  is  equally  balanced 
between  plaintiff  and  defendant  is  a  compe- 
tent witness.    (Elgin  v.  Hill,  27  Oal.  372.) 

Witness  whose  interest  is  equally  balanced. 
See  post,  141, 162. 

b.  Objection  When  Taken  and  Proof  of;  Who 
to  Decide  Question  of. 

78.  An  objection  to  the  competency  of  a 
witness,  on  the  ground  of  interest,  should 
be  made  at  the  time  his  interest  is  first 
shown,  or  it  will  be  deemed  waived.  (Bear 
Kiver  etc.  Co.  v.  Boles,  24  Cal.  869.) 

Cited  20  Kev.  120. 

79.  Where  the  interest  of  a  witness  is  dis- 
closed during  the  examination  in  chief,  an 
objection  to  bis  competency  must  be  taken 
before  the  cross-examination.  The  opposing 
party  cannot  take  the  chances  of  a  cross- 
examination  and  then  move  to  strike  oat. 
(Brooks  v.  Crosby,  22  CaL  42.) 

Cited  46  Cal.  662. 


Waiver  of  objection  to  witneaa  hy  croas- 
examination.    See  ante,  69. 

80.  If  a  party  objects  to  a  witness  as  inoMB- 
petent,  and  tiien  resorts  to  the  testimony  of 
other  witneesea  to  prove  the  alleged  incompe- 
tency, bat  fails  because  his  testimony  is  r»> 
jected  as  inadmissible,  he  may  still  resort  to 
an  examination  of  the  witness  upon  his  voir 
dire.    (People  v.  Anderson,  26  Oal.  129.) 

81.  If  a  party  has  two  grounds  of  objectioQ 
to  the  competency  of  a  witness,  be  may  ex- 
amine him  on  his  voir  dire  aa  to  one  ground, 
and  call  other  witnesses  to  prove  the  otiux 
ground  of  alleged  incompetency.  (People  t. 
Anderson,  26  Cal.  129.) 

82.  A  party  who  objects  to  a  witness  called 
by  the  opposite  party,  on  the  ground  of  in* 
competency,  may  adopt  either  of  two  nuxles 
to  show  that  incompetency.  He  may  ex- 
amine the  witness  upon  his  voir  dire  aa  to 
the  alleged  incompetency,  or  he  may  object 
to  the  witness  on  the  ground  of  the  allied 
incompetency,  and  prove  it  by  other  witnesses. 
(People  V.  Anderson,  26  Cal.  129.) 

83.  A  party  who  questions  a  witness  on  his 
voir  dire  as  to  his  competency  is  concluded 
by  his  testimony,  and  cannot  then  introdoca 
other  witnesses  to  show  the  alleged  incompe- 
tency, unless  the  answers  of  the  witness  oa 
his  voir  dire  leave  the  question  in  doabc 
(People  V.  Anderson,  26  Cal.  129.) 

84.  Where  a  witness  is  examined  on  his 
voir  dire  as  to  his  interest,  it  is  error  to  refose 
to  allow  the  party  offering  him  to  cross- 
examine  the  witness  to  such  interest.  (Besdi 
V.  Covillaud,  2  Cal.  237.) 

85.  It  is  the  duty  of  the  court  to  decide 
upon  the  admissibuitgr  of  a  witness  objected 
to  for  interest;  and  it  is  error  to  refer  the 
question  to  the  jury,  upon  the  evidence,  with 
instructions  to  disregard  it  if  they  believe  the 
witness  interested.  (Tabor  v.  Staniels,  2  OaL 
240.) 

Disqualification  of  particular  persons  be- 
cause of  incompetency.    See  post,  V,  8,  c.  _ 

Appeal,  error  in  allowing  witness  to  testify, 
how  presented  on.    See  Appeals,  VU,  9. 

Codefendant  as,  error  in  rejecting,  how 
shown.    See  Appeals,  1393. 

c  Particular  Persons  or  Parties,  IHsqaalifica- 
tion  of. 

A.  Parties ;  Notice  of  Intent  to  Testify. 

86.  The  right  of  a  party  to  an  action  to  tes- 
tify therein  on  his  own  behalf  depends  en- 
tirelv  upon  the  statute.  (Reddmgton  v. 
Waldon,  22  Cal.  186.) 

87.  The  act  of  1861,  amending  section  422  of 
the  Practice  Act,  so  as  to  permit  jwirties  to 
testify  on  their  own  behalf,  was  approved 
May,  1861,  but  by  a  general  law  did  not  go 
into  effect  until  sixty  days  after  its  passsgfc 
In  an  action  tried  on  the  thirteenth  davof 
July,  1861,  the  defendants  were  admitted  as 
witnesses  on  their  own  behalf,  in  accordanos 
with  the  provisions  of  the  amendment,  to 
which  plaintiffs  excepted.  Held,  that  this  wM 
error,  for  which  a  judgment  in  favor  of  da- 
fendants  must  be  reversed.  (Reddington  r. 
Waldon,  22  Cal.  185.) 

88.  The  provisions  of  section  422  of  ths 
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S056 


IPractice  Act,  anthorizinp;  parties  to  be  exam- 
ined as  witnesses  on  ttieir  own  behalf,  are  ap- 
plicable to  justices'  courts.  (Bradley  v.  Kent, 
22  Cal.  169.) 

89.  The  rule  which  excludes  the  testimony 
of  parties  has  reference  to  the  matters  in  issue, 
and  not  to  incidental  questions  involving  mat- 
ters auxiliary  to  the  trial  of  the  cause,  which 
are  addressed  solely  to  the  court.  Upon  these 
incidental  questions  the  oath  of  parties  is 
received,  and  its  admissibility,  though  gener- 
ally placed  on  the  ground  of  necessity,  to  pre- 
vent a  failure  of  justice,  does  not  always,  or 
«ven  in  the  greater  number  of  instances,  de- 
pend npou  that  circumstance.  (Bagley  T. 
Eaton.  10  Cal.  126.) 

Cited  71  OaL  S79. 

90.  Whatever  may  have  been  the  reason 
ori^nally  assigned,  the  true  ground  upon 
which  the  testimony  of  parties  is  admitted  to 
prove  the  destruction  of  written  instruments 
IS  this :  that  the  testimonv  relates  to  matters 
preliminary  and  incidental,  is  addressed  solely 
lb  the  court,  and  does  not  aSect  the  issue  to 
be  tried  by  the  jury.  Upon  such  matters  the 
rule  as  to  the  incompetency  of  parties  and  in- 
terested persons  does  not  apply.  The  testi- 
mony proves  nothing  in  the  cause;  it  only 
prepares  the  way  for  the  introduction  of  proof. 
The  existence  and  contents  of  the  instruments 
must  be  established  by  distinct  and  competent 
evidence.  (Bagley  v.  Eaton,  10  Csl.  126.) 
Cited  14  Cal.  676;  17  Cal.  673. 

91.  One  of  the  parties  in  an  action  to  recover 
possession  of  land  cannot  make  himself  a  wit- 
ness in  his  own  behalf  on  the  trial  of  the 
same,  for  the  purpose  of  defeating  the  title  of 
the  adverse  party  to  the  land  in  dispute,  if  the 
adverse  party  is  the  grantee  of  a  person  no 
longer  living,  and  the  facts  he  ofiers  himself 
to  prove  transpired  before  the  death  of  the 
grantor  of  the  adverse  party.  (Davis  ▼. 
Davis,  26  Cal.  23.) 

Cited  36  Cal.  512 ;  46  Cal.  662. 

92.  A  plaintiff  who,  at  the  time  of  the  al- 
leged fraudulent  conveyances,  was  the  wife  of 
the  client  who  sold  the  property  which  is  the 
subject  of  the  litigation,  and  whose  sole  in- 
tereist  in  the  property  is  derived  through  the 
will  of  her  husband,  who  died  before  suit  com- 
menced, was  not  a  competent  witness  on  the 
trial  in  her  own  behalf,  under  the  three  hun- 
dred and  ninety-second  section  of  the  Practice 
Act  as  amended  in  1863.  (Kisling  v.  Shaw, 
33  Oal.  425.) 

ated  36  Oal.  512. 
_  93.  The  provision  of  section  418  of  the  Prac- 
tice Act,  authorizing  the  examination  of  par- 
ties, was  not  intended  as  an  exception  to  the 
general  statutory  rule,  which  declares  all  per- 
sons incompetent  who  have  a  direct  and  im- 
mediate interest  in  the  event  of  the  action. 
(Easterly  t.  Bassignano,  20  Oal.  489.) 

94.  It  is  the  interest  of  the  witness,  and  not 
his  position  upon  the  record,  that  controls  his 
competency.  (Easterly  v.  Bassignano,  20  Cal. 
489.) 

95.  The  result  of  the  permission  given  by 
Itatnte  to  parties  to  action  to  testify  in  their 
own  behalf  has  not  been  to  blend  m  one  the 
different  characters  of  parties  and  witnesses, 


nor  to  obliterate  the  distinction  between  ad- 
missions of  parties  against  interest  and  state- 
ments of  witnesses  out  of  court  contradictory 
of  their  testimony  at  the  trial.  (Hall  v.  Bark 
Emily  Banning,  33  Cal.  622.) 

96.  A  notice,  under  section  422  of  the 
Practice  Act,  of  the  intention  of  a  party  to  be 
examined  as  a  witness  in  his  own  behalf, 
need  not  state  each  particular  fact,  or  all  the 
evidence  in  fall,  which  the  party  intends  to 
state  in  his  testimony.  It  is  sufficient  if  it 
states  the  several  subjects,  or  each  particular 
subject  matter,  respecting  which  the  party  is 
to  be  examined.    (Bond  v.  Dorn,  22  Cal.  IIS.) 

97.  Thus,  in  an  action  for  the  diversion  of 
water,  the  notice  for  plaintiffs  to  testify, 
stated  the  points  upon  which  they  would  be 
examined  with  about  the  same  definiteness 
and  particularity  as  is  required  in  making  is- 
sues m  a  pleading.  Held,  that  the  notice  was 
sufficient,  and  that  the  refusal  to  permit  the 
plaintiff  to  be  examined  was  error,  for  which 
a  new  trial  would  be  granted.  (Bond  t.  Dorn, 
22  Cal.  113.) 

98.  Where  notice  was  given  of  a  party's  in- 
tention to  testify  in  his  own  behalf,  and  the 
notice  specified  with  sufficient  particularity 
some  points  pertinent  to  the  issues  upon 
which  he  would  give  evidence,  and  also 
stated  generally  that  lie  would  testify  to 
other  facts  relative  to  the  issues,  and  on  the 
trial  a  general  objection  was  interposed  to  his 
giving  any  testimony  under  the  notice — which 
objection  was  overruled,  and  the  record  does 
not  set  out  the  testimony,  held  that  it  will  not 
be  presumed  that  the  party  gave  testimony 
on  any  matters  except  those  particularly  speci- 
fied in  the  notice,  and  that  the  objection  was 
properly  overruled.  (Leet  v.  Wilson,  24  C!aL 
398.) 

99.  Under  such  notice  a  party  has  a  right 
to  testify  on  such  matters  as  are  specified  in 
the  notice,  and  a  general  objection  to  his  giv- 
ing testimony  as  a  witness  is  not  well  taken. 
(Leet  V.  Wilson,  24  Cal.  398.) 

100.  A  notice  for  a  party  to  testify,  ander 
section  422  of  the  Practice  Act,  while  it  need 
not  set  forth  all  the  evidence,  or  each  particu- 
lar fact,  upon  which  the  party  intends  to  be 
examined,  must  specify  each  particular  sub- 
ject matter  respectinj;  which  he  intends  to 
testify  with  a  reasonable  degree  of  certainty 
and  particularity.  It  is  insufficient  to  merely 
refer  to  the  issues  or  the  allegations  of  the 
pleadings.    (Bradley  v.  Kent,  22  Cal.  169.) 

101 .  A  notice  for  a  party  to  testify,  stated  the 
points  as  follows :  "And  the  points  upon  which 
It  is  intended  to  examine  said  Charles  Kent, 
defendant,  on  said  trial  will  be  on  every  issue 
made  by  complaint  and  answer  now  on  file  in 
said  cause,  and  every  allegation  contained  in 
plaintifi's  said  complaint  denied  by  defend- 
ant's answer,  and  particularly  concerning  the 
matters  alleged  by  plaintiffs  on  transfer  of 
note  to  Charles  Kent  by  Vandiven,  also  all 
the  all^ations  made  by  phuntiSs  concerning 
protest,  demand,  presentment,  andnotire.  and 
averred  waiver  of  demand,  denied  by  defend- 
ant," held,  that  the  notice  was  too  uncertain 
and  indefinite  to  authorize  anv  examination 
of  defendant  on  his  own  behall.  (Bradley  v. 
Kent,  22  Cal.  169.) 
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Notice  of  intent  to  testify  by  s8Big:nor.  See 
poet,  142. 

Assizor  who  ie  party  in  interest,  necessity 
of  notice  of  intent  to  testify.    See  poet,  143. 

102.  A  defendant  or  plaintiff  cannot  testify 
in  behalf  of  bie  codefendants  or  plaintiSe. 
(Lucas  V.  Payne,  7  Cal.  92.) 

Cited  8  Oal.  679;  9  Cal.  108;  10  OaL  124.  ' 

103.  A  defendant,  'whoee  testimony  must 
inure  to  bis  own  IteneQt,  cannot  be  examined 
for  his  codefendant.  (Hotaline  t.  Cronise, 
2  Oal.  60 ;  Sparks  v.  Kohler.  3  Cal,  299,  cited 
22  Cal.  674,  distinguished  1  Nev.  27;  Buckley 
V.  Manife,  SCal.441.) 

104.  A^  defendant  may  be  examined  on  be- 
half of  his  codefendants  if  their  interests  are 
divisible     (Beach  v.  Covillaud,  2  Oal.  237.) 

106.  Where  the  evidence  of  one  defendant 
is  as  available  to  himself  as  to  his  codefend- 
ant, this  court  has  always  held  tlutt  one  is 
incompetent  to  testify  for  the  other.  And  the 
same  rule  prevails  under  like  circumstances 
where  the  declaration  is  in  tort  and  the  de- 
fendants are  charged  as  joint  tort  feasors. 
(Johnson  t.  Henderson,  3  Oal.  368.) 

106.  Where  a  code/endant  was  called  gen- 
erally as  a  witness,  and  he  was  clearly  incom- 
petent on  one  of  tha  issues,  held,  that  the 
court  l>elow  properly  rejected  him.  (Sparks 
V.  Kohler,  3  Oal.  299.) 

107.  A  codefendant  would  be  a  competent 
witness  to  show  that  his  codefendant  was  not 
his  partner,  for  this,  in  a  legal  point  of  view, 
would  be  against  his  interest.  (Sparks  t. 
Kohler,  3  Cal.  299.) 

108.  Where  in  an  action  against  two  defend- 
ants for  an  alleged  indebtedness  plaintifi 
seeks,  against  the  separate  denial  ot  one  of 
them,  to  establish  their  joint  liability  by 
showing  a  partnership  between  them,  one  of 
the  defendants  is  not  a  competent  witness  for 
plaintiff  to  prove  the  fact  of  partnership 
against  his  codefendant.  (Easterly  v.  Bas- 
signano,  20  Oal.  489.) 

Cited  22  Cal.  670,  674. 

109.  Where  one  partner  sues  for  an  injury 
to  the  partnership  property,  and  makes  bis 
copartner  a  defendant  because  of  his  refusal 
to  join,  in  such  a  case  the  partner  recovering 
is  liable  to  account  to  his  copartner  defend- 
ant ;  and  the  latter,  being  immediately  inter- 
ested in  the  event  of  the  suit,  is  not,  therefore, 
a  competent  witness  for  the  j>lainti£f.  (Night- 
ingale V.  Scannell,  6  Cal.  606.) 

110.  Where  the  joint  interest  is  established 
or  admitted,  tlie  testimonp'  of  one  defendant, 
the  same  as  his  admissions,  may  be  used 
against  his  codefendant;  but  this  cannot  be 
done  where  the  fact  of  the  joint  interest  is 
the  point  in  controversy.  (Easterly  t.  Has- 
Bignano,  20  Oal.  489.) 

111.  A  defendant  who  has  not  been  served 
with  process  is  not  a  competent  witness  for 
his  codefendants.  (Grates  v.  Nash,  6  Oal.  192, 
cited  8  Cal.  679;  Buckley  v.  Manife,  8  Oal. 
441.) 

112.  If  party  be  improperly  joined  as  de- 
fendant, tiie  court  or  jury,  upon  application, 
should  first  pass  upon  his  case,  and  after  he 
is  discharged  he  could  then  be  examined  as 


a  witness  tor  the  other  defendant.    (Dimiiim 
T.  Gretman,  9  Cal.  97.) 

113.  Defendant  who  has  suffered  defanb  ii 
not  a  competent  witness  to  prov«  that  he  ma 
authorised  by  hia  codefendant  to  sign  bis 
name  to  a  note,  as  by  so  doing  he  would  re- 
duce the  amount  of  judgment  against  himsdf. 
(Washburn  t.  Alden,  6  OaL  463.) 

114.  In  an  action  to  recover  the  price  of 
personal  property  where  one  of  two  defend- 
ants make  default,  and  the  other  answers  de- 
nying the  purchase,  the  defaulting  defendant 
is  not  a  competent  witness  for  the  plaintiff  to 
show  that  his  codefendant  was  his  partner, 
and  as  such  jointly  with  him  purchased  the 
property.    (Faircbild  y.  Amsbaogb,  22  Ctl 

115.  One  of  several  defendaata  is  properly 
admitted  as  witness  for  plaintifE.  (Dupay  t. 
Leavenworth,  17  Oal.  282.) 

116.  Plaintiff  may  call  as  witness  any  one 
of  adverse  parties  to  action,  under  our  stat- 
ute, where  tnere  are  several  and  they  are  soed 
as  joint  tort  feasors.  He  is  not  bound  to  call 
all  if  he  call  one.  (Roeenbaom  v.  Hemben; 
17  Cal.  602.) 

117.  Where  party  is  called  as  witness  by 
the  other  side,  and  on  his  cross-examination 
testifies  to  new  matter,  his  opponent  may  be 
called  on  his  own  behalf,  in  rebnttal  of  tha 
new  matter.    (Jones  v.  Love,  9  Cal.  68.) 

118.  Where  the  defendant  calls  plaintiff  ii 
a  witness,  after  his  examination  in  chief,  lis 
has  a  right  to  testify  in  his  own  behalf  gen- 
erally as  to  matters  in  issue.  (Tnolnmne 
County  Water  (3o.  v.  Columbia  etc.  Oo.,  J9 
Cal.  396;  Drake  v.  Eakin,  10  Oal.  812;  dted 
10  Cal.  396.) 

119.  The  party  who  calls  on  an  advens 
party  to  testify  makes  him  a  witness,  and 
waives  his  incompetency  to  he  heard  for  him- 
self, or  for  his  codefendant,  or  ooplaintifL 
(Turner  v.  Mcllhaney,  8  Cal.  675.) 

120.  Where  the  defendant  calls  the  plaintiff 
as  a  witness,  and  the  latter  testifies  to  new 
matter  not  responsive  to  the  inquiries  pat  to 
him  by  the  defendant,  the  defendant  mif 
offer  himself  as  a  witness  on  his  own  behalf, 
in  respect  to  such  new  matter,  but  bis  testi- 
mony must  be  limited  to  an  explanation  or 
contradiction  of  such  new  matter.  (DwioeUs 
v.  Henriques,  1  Oal.  387.) 

Party  to  action  as  witness.  See  Con«pii> 
acy,  9. 

Parties  to  action  after  judgment.  See  post, 
163. 

Right  of  ^rtr  to  testify  to  loss  oi  insbn- 
ment.    See  Evidence,  57. 

B.  Agents,  Brokers,  Servants,  or  Deputies. 

121.  Agent  is  competent  witness  to  testify 
as  to  bis  authority  in  the  performance  of  aca 
for  his  reputed  principal-  (Tomiinson  t. 
Spencer,  6  Cal.  291.) 

122.  That  agent  appears  by  his  own  testi- 
mony to  be  secret  partner  with  the  prindpsl, 
will  make  no  difference  as  to  his  competency 
to  testify  to  his  authority.  (Tomiinson  t. 
Spencer,  5  Oal.  291.) 

123.  Where  party  assuming  to  act  as  ag^ 
for  payee  and  indorser  of  a  note  waived  a»- 
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mand  and  notice  for  his  principal,  and  was 
tbe  only  person  from  whom  a  knowledge  of 
'the  transaction  could  be  obtained,  held,  that 
that  he  is  ex  necessitate  a  com^tent  witness 
lor  the  holder  of  the  note  in  suit  against  the 
maker  and  indorser.  (Mills  t.  Beard,  19  Oal. 
158.) 

124.  In  each  cases  the  fact  of  interest  does 
not  exclude  the  witness,  his  competency  con- 
stituting an  exception  to  the  general  rule  of 
exclusion  on  the  ground  of  interest.  (Mills 
V.  Beard,  19  Cal.  158.) 

Interest,  agents  aa  vitnesBea.  See  poet, 
171. 

125.  A  broker,  whose  commissions  or  com- 
pensation depends  on  his  principal's  recovery, 
18  incompetent  as  a  witness  on  the  ground 
that  he  IS  directly  interested  in  the  event  of 
the  suit,  (tibaw  t.  Davis,  6  Cal.  466.) 
Distinguished  7  Cal.  42. 

126.  In  an  action  where  the  defense  set  up 
is  the  negligence  of  the  servant  of  plaintin 
the  servant  is  not  a  competent  witness  for 
bis  employer.  (Finn  v.  Valiejo  Street  Wharf 
Co.,  7  Cal.  253. ) 

127.  A  witness,  in  an  action  for  a  disputed 
mining  claim,  who  was  in  the  employ  of  the 
party  in  possession  at  fixed  wages,  to  be  paid, 
however,  from  the  proceeds  of  the  claim,  is 
not  incompetent  when  his  wages  are  not  de- 
pendent upon  the  sufficiency  of  such  pro- 
ceeds. (Live  Yankee  C!o.  v.  Oregon  CJo.,  7 
Cal.  40.) 

128.  In  trespass  for  taking  goods  against  a 
sherifi  who  justified  under  a  writ  of  attach- 
ment against  a  third  person,  he  called  as  a 
witness  his  deputy,  who  stated  that  he  served 
the  attachment,  and  related  certain  conversa- 
tions between  himself  and  the  plaintiff.  On 
cross-examination  be  stated  that  "be  was 
deputv  sheriff,  and  under  bonds  to  the 
■berin."  Whereupon  plaintiS  moved  to 
strike  out  his  testimony  on  the  ground  of  in- 
terest. Held,  that  the  motion  was  properly 
denied,  as  from  the  answer  it  was  not  certain 
that  the  character  of  his  bonds  was  such  as 
to  make  bim  interested.  (Towdy  t.  Ellis,  22 
Cal.  660.) 

129.  Held,  farther,  that,  the  plaintiS  hav- 
ing testified,  the  deputy,  even  if  interested, 
was  a  competent  witness  under  section  422  of 
the  Practice  Act.  (Towdy  ▼.  Ellis,  22  Cal. 
650.) 

C.  Assignors;  Herein  of  Assignors  for  Cred- 
itors. 

130.  Assignor  of  claim  is  incompetent  as 
witness  in  favor  of  claim  when  bis  assignee  is 
a  formal  party  to  the  record,  and  e<]ually  so 
when  the  suit  is  prosecuted  for  the  immedi- 
ate benefit  of  his  assignee,  though  not  a  party. 
(Adams  v.  Woods,  8  Cal.  306.) 

131.  In  suit  by  the  assignee  of  a  book  ac- 
c  lunt,  the  assignor  is  a  competent  witness  to 
prove  to  the  court  the  loss  of  the  book  of 
original  entries,  as  preliminary  to  the  intro- 
dnction  of  secondary  evidence  of  its  contents. 
(Caulfleld  v.  Sanders,  17  Cal.  669.) 

Cited  7  Col.  273. 

132.  Where  the  plaintiff  was  the  assignee  of 
a  claim,  the  written  contract  upon  which  it  is 
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founded  having  been  destroyed  by  the  as- 
signor before  &e  assignment,  held,  that  it 
was  error  to  admit  the  assignor  as  a  witness 
to  prove  the  contents  of  the  written  paper 
t  bus  destroyed  by  him.  (Smith  v.  Trueoody, 
2  Cal.  341.) 

.  133.  Assignor  of  agreement  to  pay  a  certain 
sum  to  a  defendant  if  he  would  withdraw  bis 
defense  to  a  suit  is  a  competent  witness  in  an 
action  by  the  assignee  to  recover  the  amount, 
as  the  action  is  not  for  an  unliquidated  de- 
mand.    (Gray  v.  Garrison,  9  Cal.  325.) 

134.  B.  commenced  an  action  against  S.  on 
a  promissory  note  indorsed  by  A.  to  B.,  and 
procured  an  attachment,  by  virtue  of  which 
the  sherifi  levied  on  goods  and  chattels  ets  the 
property  of  S.  P.,  who  claimed  that  the  prop- 
erty levied  on  belonged  to  him,  and  brought 
suit  against  B.  and  the  sherifi  to  recover  pos- 
session of  the  same.  On  the  trial ,  B.  oSered  A. 
as  a  witness  on  behalf  of  himself  and  the  sher- 
ifi. Held,  that  A.  was  a  competent  witness, 
and  that  be  was  not  the  assignor  of  a  thing  in 
action,  within  the  meaning  of  the  four  hun- 
dred and  twenty-second  section  of  the  Practice 
Act,  as  amended  in  1861.  Held,  farther,  that 
A.  had  not  such  a  "  present,  certain,  and  vest- 
ed inierest"  in  the  result  of  the  suit  as  dis- 
qualified him  under  the  three  hundred  and 
ninety-first  section  of  the  Practice  Act. 
(Peterie  v.  Bugbey,  24  Cal.  419.) 

136.  The  status  to  which  the  four  hundred 
and  twenty- second  section  of  the  Practice  Act 
applies  only  exists  where  the  thing  in  action 
or  contract  assigned  is  the  subject  matter,  or 
a  part  thereof,  of  tbe  suit  pending,  and  in 
which  the  assignor  is  ofier^  as  a  witness. 
(Peterie  v.  Bugbey,  24  Cal.  419.) 

136.  Assignor  of  demand  for  money  loaned 
or  advanced  at  various  times  on  an  open  ac- 
count, the  return  of  which  depends  on  future 
conditions,  is  not  a  competent  witness  for  the 
plaintiff  in  an  action  bv  the  assignee  to  re- 
cover tbe  amount.  (Allen  v.  Citizens'  Nav. 
Co.,  6  Cal.  400.) 

137.  Such  a  claim  cannot  be  called  a  liqui- 
dated demand,  as  it  lacks  tbe  necessary  qual- 
ity of  specitic  recognition  or  express  promise 
to  pay.  (Allen  T.  Citiiens'  Nav.  Co..  6  Cal. 
400.) 

138.  Where  goods  are  seised  by  the  sheriff 
on  an  execution  against  G.,  and  the  owners 
of  tbe  goods,  so  in  the  sherifi's  hands,  assign 
them  to  plaintiff,  who  replevins  them  on  the 
ground  ot  fraud  in  the  original  sales,  the  as- 
signors are  competent  witnesses  for  plaintiff. 
This  is  not  assigning  a  chose  in  action,  but  a 
sale  of  specific  goods.  (Coghill  y.  Bonng,  1& 
Cal.  213.) 

139.  Assignors  of  unliquidated  demands  are 
not  placed^  with  reference  to  incidental  mat- 
ters auxihary  to  the  trial  of  a  cause,  in  any 
worse  position  than  the  parties  to  the  record. 
(Caulfleld  T.  Sanders,  17  Cal.  669.) 

140.  In  action  by  one  creditor  against  an- 
other to  whom  debtor  made  absolute  assign- 
ment of  property,  t  be  assignor  is  a  competent 
witness  for  plaint  ff  to  prove  that  the  defend- 
ant, at  the  time  of  the  assignment  and,  in  con- 
sideration thereof,  agreed  to  pay  to  plaintiff 
the  debt  due  him  from  tbe  assignor  out  of  the 
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proceeds  of  the  property,  and  that  plaintiff's 
dfbt  had  priority.  (Lockwood  v.  Canfleld, 
20Cal.  126.) 

141.  The  interest  of  the  vitness  is  equally 
balanced  as  between  his  two  creditors,  and  if 
this  were  not  so,  bis  interest  in  favor  of  plain- 
tiff is  a  mere  speculative  and  not  a  disqual- 
ifying interest,  inasmuch  as  a  recovery  by 
plaintiff  against  defendant  would  not  affect 
the  liability  of  witness  for  plaintiff's  debt 
until  the  judgment  shuuld  be  satisfied. 
(Lockwood  V.  Uanfield,  20  Cal.  126.) 

142.  In  an  action  by  the  assignee  of  an  ac- 
count, unliquidated  demand,  or  thing  in  ac- 
tion, not  arising  out  of  express  contract,  the 
assignor  cannot  be  made  competent  as  a  wit- 
ness for  the  plaintiff  by  giving  the  notice  of 
intention  to  testify,  provided  for  in  section  422 
of  the  Practice  Act  as  recently  amended.  The 
claoae  in  the  latter  section  which  speaks  of 
an  assignor  of  a  thing  in  action  or  contract 
includes  only  such  persons  as  were  permitted 
to  testify  under  the  provisions  of  section  4, 
and  not  those  prohibited  by  it.  The  amend- 
ments to  section  422  do  not  in  any  way  extend 
the  right  of  examining  an  assignor.  (Wilkins 
V.  Stidger,  22Cal.  231.) 

143.  A  person  who  assigns  a  demand  of  his 
own  to  another  for  the  purpose  of  enabling 
that  other  person  to  bring  a  joint  action  upon 
a  demand  of  his  own,  and  upon  the  one  as- 
signed, the  assignor  paying  his  proportion  of 
the  costs  and  sharing  in  the  proceeds  of  the 
recovery,  is  a  party  in  interest  within  the 
meaning  of  the  four  hundred  and  twenty- 
second  section  of  the  Practice  Act  as  amended 
in  1861,  and  if  an  attachment  is  issued  in  said 
action,  and  the  sheriff  seizes  goods  by  virtue 
of  the  same,  and  a  suit  is  brought  against  him 
for  damages  for  the  seizure,  and  the  plaintiff 
offers  himself  as  a  witness  on  his  own  behalf, 
upon  notice  given,  the  person  who  made  the 
assignment  may  offer  himself  as  a  witness  on 
behalf  of  the  sheriff  upon  the  same  points 
without  giving  notice.  (Brodek  t.  Ellis,  26 
Cal.  145.) 

144.  In  suit  by  assignee  for  benefit  of  cred- 
itors to  recover  goods  belonging  to  the  as- 
signor from  consignees  holding  the  same  un- 
der a  claim  for  advances  and  commissions, 
the  assignor  is  incompetent  as  a  witness  for 
the  assigMe.    (Griffin  v.  Alsop,  4  Cal.  406.) 

Assignor,  competency  ot.    See  Reward,  1. 

D.  Fraudulent  Transferee. 

145.  On  the  trial  of  an  opposition  by  cred- 
itors to  an  insolvent's  discharge,  on  the 
ground  of  fraud  in  transferring  his  propertv 
to  A,  A  is  a  competent  witness  for  the  insol- 
Tent  as  against  the  objection  of  interest. 
(Shawl  v.  His  Creditors,  19  Cal.  587.) 

146.  In  such  case  the  record  would  not  be 
legal  evidence  in  favor  of  A  in  an  action  by 
the  creditors  to  recover  from  him  the  prop- 
erty obtained  from  the  insolvent.  (Shawl  v. 
His  Creditors,  19  Cal.  597.) 

E.  Sellers  or  Vendors. 

147.  As  a  general  rule,  the  vendor  of  goods 
is  not  a  competent  witness  to  impeach  the 
sale  made  by  nimself.  (Howe  v.  Scannell,  8 
Cal.  325.) 


148.  The  vendor  of  personal  property  is  not 
a  competent  witness  tor  his  creditors  to  im- 
peach a  sale  made  by  him,  or  to  prove  the 
sale  fraudulent,  in  a  contest  respecting  it  be- 
tween his  creditors  and  his  vendee.  ( Waugen- 
heim  t.  Childs,  23  Cal.  444.) 

149.  If  action  concern  title  to  personal 
property,  vendor  is  competent  witness  for  a 
second  or  any  subsequent  vendee,  the  objec- 
tion going  only  to  his  credibili^.  (Black- 
well  V.  Atkinson,  14  Ckd.  470.) 

Assignor  of  goods  wrongfully  seiaed  by 
sheriff  is  competent.    See  ante,  138. 

Kelease  of  vendor  of  wheat  on  implied 
warranty  of  title.    See  poet,  V,  8,  c,  L. 

150.  Vendor  by  quitclaim  deed  is  a  com- 
petent witness  in  an  action  of  ejectment  by 
the  vendee  against  a  third  party  to  recover 
poHsession  ot  the  premises.  (Johnson  v. 
Parks,  10  Cal.  446.) 

151.  Generally  a  vendor  with  warranty  of 
title  iB_  not  a  competent  witness  for  bis 
vendee  in  a  controversy  concerning  the  title. 
(Blackwell  v.  Atkinson,  14  Cal.  470.) 

Cited  22  Cal.  603. 

168.  In  real  estate  the  covenant  of  warranty 
runs  with  the  land,  and  the  vendor  is  liable 
directly  to  the  person  evicted,  and  is  not  a 
competent  witness  for  plaintiff.  (Blackwell 
V.  Atkinson,  14  Cal.  47().) 

163.  A  witness  will  not  be  presumed  to  be 
interested  because  he  is  shown  to  have  exe- 
cuted a  deed  to  the  party  calling  him  of  the 
land  in  controversy,  where  the  deed  itself  is 
not  produced,  and  no  proof  is  made  as  to  the 
covenants  which  it  contained.  The  court  will 
not  presume  that  the  deed  contained  cove- 
nants of  warranty.  (Wright  v.  Carillo,  23 
Cal.  595.) 

154.  In  an  action  by  a  comj^y  of  minen 
to  recover  possession  of  a  mining  claim,  and 
damages  for  its  detention,  a  person  who  wai 
a  member  of  the  company  at  the  time  of  the 
alleged  detention,  and  who,  prior  to  the  com- 
mencement of  the  suit,  in  consideration  of 
unpaid  assessments,  sold  his  interest  to  hii 
copartners  in  the  claim,  without  warranty,  i« 
not  a  competent  witness,  as  he  ia  inter^tol 
in  the  damages  sought  to  be  recovered. 
(Packer  v.  HcHton,  9  Cal.  668.) 

155.  Where  a  mining  company  sues  for 
damages  for  trespasses  committed  on  tbor 
claims  during  March,  April,  and  May,  a  per- 
son who  owned  an  interest  in  the  claims  dar- 
ing January,  February,  and  March,  bat  bad 
sold  out  to  the  company  on  the  1st  of  April, 
is  not  a  competent  witness  for  the  plaintiSt, 
even  though,  when  offered,  the  witness  exe- 
cutes an  assignment  to  plaintiffs  of  his  inter- 
est in  the  damages.  (Ck)lumba8  Co.  v.  Day- 
ton C!o.,  18  Cal.  615.) 

166.  In  ejectment  for  mining  claims  and 
for  damages,  defendants'  entry  being  laid 
()ctober  31,  1859,  and  the  suit  brought  in 
March,  1860,  plaintiff  called  as  a  witness  W., 
who  was  one  of  the  owners  of  the  claims  from 
the  fall  of  1868  to  February,  1860,  when  be 
Bold  to  plaintiff,  during  whicn  time  the  dam- 
ages accrued.  Held,  that  the  witness  «*■ 
competent  as  against  the  objection  that  1m 
was  interested  because  a  recovery  by  plaintiii 
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'would  not  necessarily  gi-ve  a  right  of  action  to 
'tbe  witness  for  damages  accruing  before  the 
conveyance  and  recovery ;  and  tne  record  of 
such  recovery  would  not  be  conclusive  if  any 

f>roof  of  his  title.    (Orady  v.  Early,  18  Cal. 
08.) 

167.  In  an  action  of  trespass  for  injury  to  a 
quartz  lode,  when  T.  alone  was  made  a  de- 
fendant, and  by  bis  answer  took  issue  upon 
tbe  title,  an  owner  of  a  part  of  the  same  lode 
"who  had  since  the  commencement  of  the  ac- 
tion, but  before  trial,  sold  his  interest  in  tbe 
lode  for  a  price  contingent  on  the  validity  of 
bis  title  thereto,  held,  to  have  no  interest 
"which  disqualified  him  as  a  witness  for  tbe 
'defense,  as  it  does  not  appear  that  the  judg- 
ment in  this  action  will  affect  or  determine 
tbe  title  to  the  part  thus  sold.  (Beal  del 
Monte  etc.  Co.  v.  Thompson,  22  Cal.  642.) 

168.  In  an  action  for  damages  for  the  diver- 
sion of  water  from  tbe  plaintiff's  ditch,  the 
deposition  of  one  of  the  owners  of  the  ditch 
"was  taken  by  the  plaintiff,  and  subsequently, 
and  before  tbe  trial,  the  witness  conveyed, 
by  deed,  his  interest  in  the  ditch  to  plaintiff. 
Held,  that  such  deed  of  conveyance  did  not 
pass  the  witness'  right  to  the  damages,  and 
faence  he  was  an  incompetent  witness.  (Kim- 
ball V.  Gearhart,  12  Cal.  27.) 

Cited  18  Cal.  327. 

Release  of  claim  by  grantor  for  balance 
due.    See  post,  V,  8,  c,  L. 

159.  In  an  action  of  trespass  for  entering 
apon  the  mining  ground  of  plaintiff  and  dig- 
ging tbe  same  up  and  converting  the  gold- 
bearing  earth,  the  vendor  of  plaintiff  is  a  com- 
petent witness,  although  a  part  of  the  pur- 
chase money  is  still  due  him.  (Bowe  v. 
Bradley,  12  Cal.  226.) 

160.  Under  section  422  of  tbe  Practice  Act, 
as  amended  in  1861,  the  vendee  of  the  defend- 
ant and  vendor  of  the  plaintiff  is,  without  re- 
gard to  bis  interest,  admissible  as  a  witness 
Tor  the  plaintiff  upon  an  issue  as  to  the 
genuineness  of  the  defendant's  deed,  where 
the  latter  has  been  examined  upon  that  ques- 
tion on  his  own  behalf.  (Wright  v.  Carillo, 
22  Cal.  695.) 

F.  Lessors. 

161.  Lessor  of  plaintiffs  is  competent  wit- 
ness in  an  action  for  a  trespass  to  tbe  leased 
premises,  where  the  lease  does  not  bind  him 
to  protect  the  plaintiff  against  trespassers. 
(McCormick  t.  Bailey,  10  Cal.  230.) 

Q.  Parties  to  Notes. 

162.  The  maker  of  a  note,  after  judgment 
against  him,  is  a  competent  witness  for  the 
indorser,  because  bis  interest  is  equally  bal- 
anced.   (Vance  V.  Collins,  6  Cal.  435.) 

163.  Nor  is  tbe  objection  valid  that  he  is  a 
party  to  the  action ;  after  judgment  against 
him,  the  action  is  ended  as  to  him ;  he  is  no 
longer  a  party,  and  then  his  competency  must 
be  tested  by  his  interest.  (Vance  v.  (Jollins, 
6  Cal.  436.) 

164.  In  an  action  against  the  indorser  of  a 
note,  where  demand  and  notice  are  not 
averred,  but  where  it  is  averred  that  the 
maker  paid  the  indorser  the  value  of  the 
note,  and  that  the  indorser  agreed  to  pay  it, 


the  maker  of  the  note  is  not  a  competent  wit- 
ness to  prove  those  facts.  (Palmer  v.  Tripp, 
6  Cal.  82.) 

165.  In  a  suit  against  the  maker  of  a  note 
or  tbe  acceptor  of  a  bill  tbe  indorser  is  a 
competent  witness  for  either  party.  (Bryant 
V.  Watriss,  13  Cal.  85.) 

Cited  19  Cal.  485;  26  Cal.  189. 

166.  An  indorser  of  a  note  is  incompetent  as 
a  witness  to  establish  the  lien  of  a  holder  of 
the  note  upon  the  property  of  the  maker,  be- 
ing directly  interested  to  have  the  lien  estab- 
lished.   (Boule  V.  Dawes,  6  Cal.  473. ) 

167.  In  a  suit  by  an  indorsee  against  the 
maker  of  a  note,  the  indorser,  not  being  a 
party,  is  a  competent  witness  for  the  plaintiff 
where  it  does  not  appear  that  the  suit  is  prose- 
cuted for  his  immediate  benefit.  (Tomfinson 
V.  Spencer,  5  Cal.  291.) 

168.  An  indorser  of  a  promissory  note  is  a 
competent  witness  for  either  plaintiff  or  de- 
fendant in  an  action  by  the  indorsee  against 
the  maker,  and  his  competency  is  wholly  un- 
affected by  sections  4  and  393  of  the  Practice 
Acl.    (Pnert  v.  Bounds,  25  Cal.  188.) 

169.  In  a  suit  against  the  maker  of  a  note, 
the  payee  or  indorser  is  a  competent  witness 
for  either  party.  (Smith  v.  Richmond,  19  Cal. 
476.) 

Cited  25  Cal.  189. 

170.  A  person  is  a  competent  witness  for 
defendant  where  the  effect  of  his  testimony  is 
to  make  himself  liable  on  his  guaranty,  thus 
rendering  his  interest  adverse  to  defendant. 
(Mayo  v.  Avery,  18  Cal.  309.) 

One  assuming  to  act  as  agent  for  parties  to 
note,  competency  of.    See  ante,  123. 

H.  President  or  Stockholders  of  Corporations. 

171.  President  of  corporation,  acting  as  its 
general  agent,  is  not,  if  an  interested  stock- 
holder, a  competent  witness  for  the  corpora- 
tion to  testify  concerning  his  acts  as  agent. 
The  exception  to  the  general  rule,  by  which 
interested  agents  are  sometimes  admitted  ex 
necessitate  to  testify,  is,  so  far  as  members  of 
a  corporation  are  concerned,  confined  to 
keepers  and  depositaries  of  corporate  docu- 
ments. (Blejp  V.  Bear  River  etc.  Co.,  20  Cal. 
602.) 

172.  A  party  who  permits  himself  to  stand 
on  the  books  of  a  water  company,  incorpo- 
rated under  the  statutes  of  this  state,  as  a 
stockholder,  and  holds  the  office  of  secretary, 
to  which  no  person  but  a  stockholder  is  eligi- 
ble, is  not  a  competent  witness  for  the  com- 
pany, in  an  action  against  it  for  overflowing 
plaintiff's  mining  claim.  He  is  liable  for  the 
debts  of  the  company,  and,  therefore,  inter- 
ested. (Wolf  T.  St.  Louis  Independent  Water 
Co.,  15  Cal.  319.) 

Cited  23  Cal.  329. 

173.  The  fact  that  the  stock  was  held  in  his 
name  in  trust  for  another,  the  transfer  having 
been  made  simply  to  enable  him  to  become 
an  officer  of  the  company,  does  not  relieve 
him  from  responsibility.  (Wolf  v.  St.  Louis 
Independent  Water  Co.,  15  Cal.  319.) 
Cited  74  Cal.  174. 

174.  A  person  who  has  been  a  stockholder 
in  an  incorporated  company,  but  ceased  to  be 
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■ach  bolder  before  suit  waa  brougbt,  la  a  com- 
petent witness  in  an  action  in  the  name  of 
aach  company.  (Tuolumne  County  Water 
Co.  ▼.  Columbia  etc.  Water  Co.,  10  Cal.  193.) 
176.  In  an  action  against  «  corporation,  a 
witness,  who  was  a  member  of  the  corpora- 
tion wlien  the  liabilities  were  incurred  on 
which  the  action  is  brought,  but  who  had  sold 
out  before  the  commencement  of  the  action, 
is  incompetent  for  interest.  (McAoley  v. 
YorkMin.  Co.,6Cal.  80.) 
Cited  14  Cal.  266;  20  Cal.  615;  28  Cal.  329. 

176.  A  member  of  the  incorporation,^  at  the 
commencement  of  a  suit  brought  by  it,  can- 
not become  a  witness  for  it  on  the  trial  b^ 
selling  out  his  shares  of  stock  after  suit 
brought.  He  is  personally  liable  for  his  pro- 
portion of  the  costs,  and  nis  competency  as  a 
witness  can  only  be  restored  by  actual  pay- 
ment of  the  entire  coats  of  the  case,  thoee  due 
and  those  to  become  due.  (Mokelumne  Hill 
Canal  Co.  v.  Woodbury,  14  Cal.  265.) 

Cited  20  Cal.  615;  23  Cal.  329. 

L  Clerk  of  Court ;  Commissioners  to  Asaeea 
Damages. 

177.  Where  clerk  of  court  is  called  as  wit- 
ness, to  prove  the  records  of  the  court  of 
which  he  ia  clerk,  it  is  no  objection  that  be  is 
interested  in  the  reault  of  the  suit.  (Price  y. 
Donlap,  6Cal.  483.) 

178.  Commiasioner  appointed  to  estimate 
benefits  and  assess  damages  to  lot  owners  in 
the  matter  of  widening  a  street  in  a  city,  is  a 
competent  witness  on  a  trial  in  the  county 
court  upon  the  question  of  confirming  the  re- 
port of  the  commissioners  when  objections 
are  made  to  it.  (Appeal  of  Brooks,  32  Cal. 
668.) 

J.  Indemnitors. 

179.  In  suit  by  claimant  of  attached  prop- 
erty against  the  aberiS,  the  testimony  of  a 
subsequent  attaching  creditor,  who  has  exe- 
cuted an  indemnifying  bond  to  the  sheriff,  to 
nve  bim  harmless  in  holding  the  property,  is 
not  admissible.  (Landsberger  v.  Gorham,  6 
Cal.  450.) 

Cited  12  Nev.  441. 
Belease  of  indemnitor.   See  post,  V,  8,  e,  L. 

K.  Subscribing  Witnesses   to,  or  Trustees 
Under  Will. 

180.  On  the  trial  of  an  issue  of  fact  involv- 
ing the  validity  of  a  will,  a  subscribing  wit- 
ness thereto  is  not  rendered  incompetent  as  a 
witness  by  holding  lands  devised  therein  in 
trust  for  a  devisee,  and  without  havint;  any 
interest  himself  therein.  (Peralta  v.  Castro, 
6  Cal.  354.) 

181.  And  where  such  trustee  had  executed 
a  covenant  of  warranty  to  a  purchaser  of  a 
oortion  of  such  lands,  but  was  fully  indemni- 
ned  against  loss  thereby  by  the  cestui  que 
trust,  and  also  held  what  he  thought  a  suffi- 
cient portion  of  the  purchase  money  so  re- 
ceived as  iurther  indemnity,  he  ia  a  com- 
petent witness.  (Peralta  v.  Castro,  6  Cal. 
354.) 

182.  Where  the  deed  to  the  trustee  and  his 
covenant  of  warranty  were  given  in  evidence 
to  support  the  objection  to  his  competency, 


by  which  it  appeared  that  the  land  waa  con- 
veyed to  him  absolutely,  and  that  be  bad  con- 
veyed a  part  with  covenant  of  warranty,  bat 
it  appeared  from  his  examination  on  bia  voir 
dire  that  the  trust  existed  by  parol,  and  that 
he  really  had  no  interest  therein,  and  waa  in- 
demnified against  loss  by  bia  warranter,  held, 
that  the  question  aa  to  the  admiasibility  of 
such  parol  evidence  to  contradict  or  vary  the 
terms  of  the  instrument  under  seal,  could 
only  properly  arise  in  a  suit  between  the 
trustee  and  the  cestui  que  trust,  upon  a 
denial  of  the  trust  by  the  grantee,  and  that 
for  the  purposea  of  the  examination  the  evi- 
dence on  the  voir  dire  is  admiaaible.  (Peralta 
V.  Castro,  6  Cal.  854.) 

L.  Belease  of  Interest  or  Nonsuit  to  Bendw 
Witneaa  Competent;  Efiect  of. 

183.  If,  in  any  case,  one  partner  can  aangn 
to  another  partner  his  interest  in  a  firm  claim, 
and  then  become  a  witness  for  him,  he  cannot 
when  the  claim  is  for  goods  sold  and  de- 
livered, because  this  is  an  unliquidated  de- 
mand within  the  Practice  Act.  (Cravens  v. 
Dewey,  13  Cal.  40.) 

184.  A  grantor,  to  whom  hia  grantee  still 
owes  a  portion  of  the  purchase  money,  may 
remove  his  interest  in  the  controversy  be- 
tween the  latter  and  a  third  person  aa  to  the 
title,  by  executing  to  the  grantee  a  formal  re- 
lease of  all  claims  for  the  balance  due. 
(Wright  V.  Carillo,  22  Cal.  595.) 

185.  Where  vendee  of  wheat  releaoed  vendor 
from  damage  by  reason  of  implied  warranty 
of  the  title  to  the  wheat,  which  waa  then  in 
litigation  between  the  vendee  and  a  thini 
party,  auch  release  made  the  vendor  a  com- 
petent witness.  (Paige  v.  O'Neal,  12  Cal. 
483.) 

186.  Would  not  the  nonpayment  of  the  con- 
sideration expressed  in  the  release  affect  the 
instrument  as  a  valid  release?  The  obligation 
to  pay  the  consideration  was  created  by  the 
acceptance  of  the  release,  and  is  not  depend- 
ent upon  the  contingency  of  a  recovery  in  the 
action.    (Paige  y.  O'Neal,  12  Cal.  483.) 

187.  The  competency  of  a  witness  whose  in- 
terest has  been  created  by  his  executicm,  as 
surety,  of  a  statutory  undertaking  made  on 
behalf  of  one  of  the  parties  for  tbe  purpose* 
of  the  action,  may  be  restored  on  the  trial, 
either,  by  the  substitution  of  another  snrety 
upon  the  undertaking,  or  by  a  deposit  in  court 
of  a  surticient  sum  of  money  to  cover  all  lia- 
bility attaching  to  the  proposed  witness  by 
reason  of  bis  suretyship.  (Klockenbanm  v. 
Pierson,  22Cal.  160.) 

188.  "The  complaint  charged  a  trespui 
againat  "G.  D.  Thompson  and  tbe  other 
owners  or  claimants  of  the  Paul  Thompson 
Quartz  Lode."  Thompson  alone  was  served 
with  summons,  and  an  answer  was  filed  on 
behalf  of  "  defendants,"  without  naming 
them.  One  Trainovitch  was  offered  aa  a  wit- 
ness for  the  defense,  and  stated  that  at  the 
time  of  the  commencement  of  the  action  b« 
owned  an  interest  in  the  Paul  Thompson  lode, 
and  had  agreed  to  pay  hia  proportion  of  the 
costs.  Held,  that  Tnompson  was  the  only  de- 
fendant in  the  action,  and  that  a  release  from 
him  to  the  witness  rendered  the  latter  coin- 
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TMtent.    (Real  del  Monte  etc.  C!o.  v.  Thomp- 
son, 22  Cal.  542.) 

189.  Where  L.,  a  commission    merchant, 
Bued  out  an  attachment  against  H.,  and  had 
certain  goods  seized  as  the  property  of  H,, 
but  which  were  claimed  by  C.,  and  L.  gave 
the  sheriff  an  indemnity  bond  which  he  ac- 
cepted, and  held  the  goods  under  the  attach- 
ment, and  subsequently  sold  the  same  to  sat- 
isfy the  attachment,  C.  brought  suit  against 
the  sberiS  for  the  value  of  the  goods,  the 
sheriff  bavins  released  L.  from  all  actions 
arising  out  of  the   seizure  and  sale  of  the 
goods,  and  having  also  released  him  after  the 
commencement  of  the  suit,  held,  that  L.  was 
a  competent  witness  in  the  suit  of  C.  against 
the  sheriff.   (Perlberg  v.  Gorham,  10  Cal.  120.) 
190.  There  was  no  error  in  refusing  the 
nonsuit  as  to  one  of  the  defendants,  or  m  re- 
fusing first  to  submit  to  the  jury  the  question 
of  his  complicity  with  the  view  to  his  being 
a  witness  for  his  codefendants  if  he  were  ac- 
quitted.    (Dreux  v.  Domec,  18  Cal.  83.) 

101.  If  a  party  who  has  a  contract  for  a  con- 
veyance of  land  from  one  who  has  taken  the 
preliminary  steps  to  acquire^  the  title  from 
the  government  agrees  to  rescind  the  contract 
in  order  to  qualify  himself  as  a  witness  for  the 
other  before  the  land  department,  and  be- 
comes>uch  witness,  and  the  patent  is  issued 
to  the'  other,  the  contract  is  rescinded  and 
gone.    (Simpson  t.  Applegate,  75  Cal.  342.) 

192.  Sabseqnent  conversations,  in  which  the 
right  of  the  party  is  acknowledged,  do  not 
amount  to  a  new  contract.  (Simpson  y.  Ap- 
plegate, 76  Cal.  842.) 

Conveyance  of  interest  by  vendor  after 
cause  of  action  accrued,  effect  of.  See  ante, 
"V,  8,  c,  E. 

Ceasing  to  be  stockholder,  effect  of  on  com- 
petency.   See  ante,  V,  8,  c,  H. 

TI.  Examination  of  Witnesses* 

t,  Bult  Whtrt  Party  Beeomet  a  Witnett. 

193.  Where,  in  a  civil  action,  a  party  he- 
comes  a  witness  in  his  own  behalf,  he  thereby 
subjects  himself  to  all  the  rules  regulating  the 
direct  and  cross-examination  of  witnesses. 
(Clark  V.  Reese,  35  Cal.  89.) 

Cited  39  Cal.  449:  58  Cal.  213. 

Cross-examination  of  party,  extent  of.  See 
post,  231,  241. 

Privilege  of  party  who  becomes  a  witness. 
See  post,  VI,  2. 

2.  PrirH»g»  of  Witimstt. 

194.  Party  to  action  who  becomes  witness 
in  his  own  behalf  has  no  greater  privilege 
than  any  other  witness,  and  may  refuse  to  an- 
swer a  question  when  the  answer  would  tend 
to  degrade  his  character.  (People  T.  Rein- 
hart,  39  Cal.  449.) 

Cited  68  Cal.  214;  66  Cal.  604;  78  Cal.  94;  9 
Hev.  189. 

195.  Whether  question  put  is  pertinent  or 
not,  the  witness  may  decnne  to  answer,  on 
the  ground  that  to  do  so  would  tend  to  crim- 
inate him;  but  where  the  question  is  not 
peninent,  the  party  introducing  him  may 
object  thereto,  and  his  objection  should  he 
sQstftined,  whether  the  witness  objects  to  an- 


swering or  not.    Thornton,  J.,  reserves  his 
opinion.    (Sharon  t.  Sharon,  79  Cal.  633.) 

196.  Where  the  answer  of  a  witness  would 
subject  him  to  criminal  punishment,  he  is 
not  privileged  from  answering  on  the  ground 
that  his  answer  would  disgrace  him,  but 
solely  on  the  ground  that  he  is  not  compelled 
to  criminate  himself.  (Ex  parte  Rowe,  7 
Cal.  184.) 

197.  The  only  case  where  the  witness  is 
privileged  from  answering  a  question  on  the 
ground  that  his  answer  would  disgrace  him 
IS  when  it  is  not  pertinent  to  the  issue.  (Ex 
parte  Rowe,  7  Cal.  184.) 

198.  The  amendatory  act  of  1856  provides 
that  "  the  testimony  given  by  such  witAess 
shall  in  no  instance  be  given  against  himself 
in  any  criminal  prosecution";  the  witness, 
having  thus  the  protection  contemplated  by 
the  constitution,  is  bound  to  answer.  (Ex 
parte  Rowe,  7  Cal.  184.) 

199.  Where  the  matter  to  which  the  ques- 
tion related  was  one  of  the  facts  in  issue,  the 
fact  that  the  witness'  reply  would  disgrace  or 
degrade  him  does  not  shield  him  from  answer- 
ing the  question.    (Clark  V.  Reese,  35  Cal.  89.) 

200.  A  party  to  an  action  cannot  ava  1  him> 
self  of'  the  alleged  error  of  the  court  in  com* 
polling  his  witness  to  answer  a  pertinent 
question  proposed  by  the  opposite  party, 
where  the  witness  had  refused  to  answer  on 
the  ground  that  his  reply  would  disgrace  and 
degrade  him.  The  privilege  not  to  answer 
being  personal  to  the  witness,  it  is  not  in  any 
sense  uie  privilege  of  the  party  calling  him. 
Bat,  as  to  a  party  demanding  an  answer,  the 
rule  is  otherwise  if  the  court  allows  the 
privilege  in  a  case  where  the  witness  fails  to 
bring  himself  within  the  rule.  (Clark  v. 
Reese,  35  Cal,  89.) 

Cited  79  Cal.  676. 

201.  On  the  trial  of  an  action  for  a  breach 
of  promise  of  marriage,  the  character  of  plain- 
tiff for  chastity,  as  well  as  the  fact  of  the 
promise  alleged,  being  among  the  issues  tried, 
the  defendant,  who  testified  as  a  witness  in 
his  own  behalf  to  plaintiff's  question  on  cross- 
examination  if  he  had  ever  called,  plaintiff 
his  "dear  Carrie,"  or  his  "dear  child,"  re- 
plied, "I  decline  to  answer  the  questions; 
when  a  man  takes  personal  liberties  with  a 
woman  he  should  not  come  on  the  stand  and 
swear  to  it."  Plaintiff  then  asked  him  the 
further  question,  "  Did  you  ever  take  im- 
proper lioerties  with  plaintiff  7  "  to  which, 
on  defendant's  declining  to  answer,  the  court 
enforced  an  answer,  under  penalty  of  commit- 
ting defendant  for  contempt;  also  of  striking 
out  his  answer  and  allowing  plaintiff  to  take 
judgment  as  prayed  in  her  complaint.  Held, 
(1)  that  defendant's  response  to  the  first 
question  clearly  implied  that  he  had  taken 
personal  liberties  with  plaintiff;  (2)  that 
]>laintiff'8  last  question  was  proper,  and  she 
was  entitled  to  demand  an  explicit  answer; 
and  C3)  that  under  section  409  of  the  Practice 
Act  the  court  did  not  err  in  the  mode  of  en- 
forcing such  answer.  (Clark  t.  Reese,  35  Cal. 
89.) 

Cited  15  Or.  284;  distinguished  46  Cal.  116. 

202.  If  a  witness  discloses  a  part  of  a  trans- 
action, with  which  he  was  criminally  con- 
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oemed,  withont  c1«iming  Ua  privilege,  be 
most  diacloee  the  whole.  He  cannot,  after 
▼olontarily  teetifyins  in  chief,  decline  to  be 
croas-examined  on  the  groana  that  bis  an- 
swera  may  criminate  or  disgra43e  him.  (Peo- 
ple T.  FreiBhonr,  66  Cal.  376.) 

203.  Statements  of  a  witness  in  an  action 
are  Tolnntary  if  be  might  have  objected  to 
answering  the  questions  wfaicb  elicited  them, 
on  the  ground  that  to  do  so  woold  criminate 
bim,  and  failed  to  make  snob  an  objection. 
(People  V.  Wieger,  1(W  Cal.  352.) 

Defendant  in  contempt  cannot  be  compelled 
to  testify.    See  (Contempt,  102. 

Privilege  of,  refusal  to  testify.  See  Gon- 
tempt,  3o. 

3,  Manner  of  Examining  Witneuta. 

S04.  It  is  not  an  objectionable  form  of  ques- 
tion to  request  a  witness  on  bis  direct  ex- 
amination to  state  only  what  be  knows  about 
the  matter.  (Uicka  v.  Biverside  Fruit  Co., 
72  Cal.  303.) 

205.  Double  question,  part  of  which  is  im- 
proper, is  properly  overruled.  (Davis  v. 
Baugb,  69  Cal.  668.) 

^  200.  It  is  not  competent,  upon  the  examina- 
tion of  medical  witnesses,  either  in  direct  or 
cross-examination,  to  read  to  them  extracts 
from  medical  works  and  ask  them  whether 
what  is  so  read  corresjwndB  with  their  own 
judgment,  when  it  is  apparent  that  the  sole 
object  of  so  doing  is  to  place  before  the  jury 
the  opinion  of  the  autnor  of  the  books  re- 
ferred to.    (Lilley  v.  Parkinson,  91  Cal.  655.) 

207.  The  reading  of  extracts  from  medical 
works,  and  asking  an  expert  medigal  witness 
if  be  agrees  with  the  author,  is  not  permissi- 
ble on  cross-examination,  where  the  extracts 
do  not  contradict  tlie  evidence  of  the  witness 
and  are  evidently  in  ended  as  evidence  for 
the  cross-examining  party  to  sustain  his  the- 
ory of  the  case.  Questions  as  to  extracts  from 
such  works,  on  cross-examination,  should  be 
strictly  limited  to  the  one  purpose  of  testing 
the  competency  of  the  witness  as  an  expert,  or 
the  value  of  his  opinions.  (Fisher  v.  South- 
em  Pac.  R.  B.  Co.,  89  Cal.  399.) 

Cited  91  Cal.  656. 

208.  A  question  based  upon  the  supposition 
of  a  state  of  facts  not  proved  is  improper. 
(People  V.  Graham,  21  Cal.  261.) 

Cited  80  Cal.  451. 

209.  An  objection  was  sustained  to  the 
question  (addressed  to  the  defendant),  "I  will 
ask  you,  if,  with  the  money  you  paid,  and  five 
hundred  dollars  damages,  whether  the  whole 
amount  of  the  contract  work  and  the  extra 
work  was  paid?"  Held,  that  the  question  as- 
sumed fi  >e  hundred  dollars  damages,  a  matter 
in  dispute.    (Barilari  v.  Ferrea,  59  Cal.  1.) 

210.  On  the  examination  of  »  witness 
counsel  cannot  insert  in  a  question  a  state- 
ment as  having  been  made  by  the  witness 
which  had  not  in  fact  been  made  by  bim. 
(People  T.  Fong  Ah  Sing,  70  Cal.  8. ) 

Manner  of  cross-examining,  what  improper. 
See  post,  246. 

HyiKjthetical  questions.  See  Evidence,  V, 
3,  60d ;  Insanity,  42, 43 ;  Jury  and  Jurors,  100. 


Bepetition  ot  qnnrtioiig.  See  Eridenei^ 
X,  6,  c 

Question  assuming  state  of  facts  not  prared. 
See  Evidence,  509. 

Failure  to  object  to  improper  qneotioa.  Se» 
post,  388.  r    r-1 

4.  iMu/ing  Qattitna. 

211.  On  the  direct  examination  <rf  a  wit- 
ness, leading  questions  may  be  allowed  by  the 
court  in  the  exercise  of  a  sound  discretion, 
and  the  action  of  the  court  in  that  respect  can 
only  be  reviewed  so  far  as  to  determine 
whether  its  discretion  has  been  abased.  Ko 
abuse  of  discretion  appearing,  a  new  trial  can- 
not be  granted  on  the  ground  that  the  court 
erred  in  allowing  such  questions.  (Monn  v. 
Abbey,  63  (3al.  56,  cited  72  Cal.  60;  People  ▼. 
Fong  Ah  Sing,  70  Cal.  8;  SmithersT.  Fitch, 
82  Cal.  153 ;  White  v.  White,  82  Cal.  427.) 

212.  The  trial  court  may  in  its  diocretioo 
strike  out  leading  questions  pat  to  a  witness. 
(Morris  T.  Lachman,  68  Cal.  109.) 

213._  In  criminal  prosecutions  it  is  a  matter 
of  judicial  discretion  to  allow  the  proeecutica 
to  put  leading  questions  to  its  own  witneaset. 
(People  V.  Shem  Ah  Fook,  64  Cal.  380.) 
Cited  76  Cal.  349. 

214.  It  is  within  the  discretion  of  the  owut 
to  permit  the  district  attorney  to  put  leading 
questions  to  his  own  witness.  (People  v. 
Ooldenson,  76  Cal.  328. ) 

216.  In  a  criminal  prosecution  it  is  not  an 
abuse  of  discretion  for  the  court  to  permit 
leading  questions  to  be  asked  on  the  direct 
examination  of  a  witness  who  is  unfamiliar 
with  the  English  language,  and  who  had 
previously  testified  in  aubstanoe  to  the  facta 
embodied  in  the  questiona.  (People  v.  Claiy, 
72  Cal.  59.) 

Leading  queationa.  See  Criminal  I«w, 
XXI,  31,  i,  V. 

Leading  questions,  diacretion  aa  to.  See 
Jury  and  Jurors,  101. 

Iieading  question  to  impeaching  witnesa. 
See  post,  280. 

6.  Crou-axaminafien. 

216.  It  is  in  the  discretion  of  the  coart 
to  confine  a  cross-examination  of  a  witneei 
within  reasonable  limits;  and  when  pro- 
tracted to  an  unreasonable  extent,  the  court 
may  prohibit  its  continuance.  (Beed  t. 
Clark,  47  Cal.  194.) 

217.  When  both  sides  of  a  case  are  founded 
upon  the  same  or  cognate  facts,  the  cross-ex- 
amination must  be  left  to  the  discretion  of 
the  judge,  and  bis  ruling  cannot  be  regarded 
as  erroneous.  (Thornton  v.  Hook,  88  0»1. 
223.) 

Cited  3  Mont.  440. 

218.  The  right  of  cross-examination  affordt 
the  most  effective  mode  of  testing  the  «^ 
curacy  or  credibility  of  a  witness,  and  ghoda 
not  be  restricted  beyond  the  requirements  of 
the  statute.  (People  v.  Gallagher,  100  C«l. 
466.) 

219.  Great  latitude  should  be  allowed,  upoa 
the  cross-examination  of  witnesses,  for  tb« 
purpose  of  testing  the  knowledge,  judjnnent, 
or  bias  of  the  witness;  and  the  discretions 
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-the  trial  court  in  allowing  qneatione  to  be  put 
npon  CToas-examination  snould  not  be  im- 
pugned except  for  abuse.  (City  of  Santa 
Ann  T.  Harlin,  09  Cal.  538.) 

220.  It  is  not  alwavs  easy  to  determine  pre- 
cise point  beyond  wnicb  a  cross-examination 
sbouid  not  l>e  allowed  to  proceed.  The  gen- 
eral rules  are  that  a  witness  cannot  be  cross- 
examined  except  as  to  facts  and  circum- 
stances connected  with  matters  testified  to 
by  bun  on  bis  direct  examination.  (Thorn- 
ton ▼.  Hook,  36  Cal.  223.) 

Cited  71  Cal.  82;  74  Cal.  84;  1  Aril.  136. 

221.  Party  who  has  not  yet  opened  his  own 
case  cannot  do  so  by  cross-examination  of  his 
adversary's  witness.  (Thornton  t.  Hook,  36 
Cal.  223.) 

222.  When  defendant,  on  cross^xamination 
of  plaintiff's  witness,  simply  aims  to  dieiprove, 
by  the  witness,  the  very  cause  the  witness 
himself  has  made,  the  rule  of  excluding  such 
evidence  until  defendant  opeliB  baa  no  ap- 
plication. (Jackson  v.  Feather  River  Water 
Co.,  14  Cal.  18.) 

223.  The  cross-examination  of  a  witness 
should  be  confined  to  matters  which  have 
been  elicited  from  him  on  his  direct  examina- 
tion. (People  V.  Miller,  33  Cal.  99;  Lands- 
berger  v.  Gorham,  5  Cal.  450,  cited  1  Ariz. 
135;  Aitken  v.  Mendenhall,  25  Cal.  212,  dted 
1  Ariz.  135 ;  People  v.  Jenkins,  56  Cal.  4.) 

224.  Cross-examination  cannot  go  beyond 
the  subject  matter  of  the  evidence  in  chief, 
but  should  be  allowed  a  very  free  range 
within  it.  (Jackson  t.  Feather  Biver  Water 
Co.,  14  Cal.  18.) 

Cited  25  Cal.  213;  33  Cal.  648;  66  Cal.  667; 
71  Cal.  32;  1  Ariz.  136, 138;  7  Nev.  390;  12 
Nev.  441. 

225.  Witness  cannot  be  cross-examined  as 
to  any  fact  which  is  collateral  and  irrelevant 
to  the  issue.     (People  v.  Jenkins,  66  Cal.  4. ) 

226.  Questions  responsive  to  matters  testi- 
fied to  in  the  direct  examination  of  a  witness 
sbouid  be  allowed,  for  the  purpose  of  testing 
the  value  of  his  testimony  upon  the  subject 
in  relation  to  which  be  testified  in  his  ex- 
amination in  chief.  (Wixom  v.  Goodcell,  90 
Cal.  622.) 

227.  Where  a  witness  has  not  given  any  tes- 
timony on  his  examination  in  chief,  with  re- 
spect to  the  consideration  of  the  note,  it  is 
not  proper  cross-examination  to  ask  him 
questions  for  the  purjxiaeof  showing  that  the 
note  was  without  consideration.  (Braly  v. 
Henry,  77  Cal.  324.) 

228.  A  defendant  in  a  criminal  prosecution, 
who  has  become  a  witness  in  bis  own  behalf, 
cannot  be  cross-examined  as  to  any  facts  or 
matters  not  testified  to  by  bim  on  his  exami- 
nation in  chief.  If  the  trial  court  permit  a 
more  extensive  cross-examination,  tne  right 
secured  to  the  defendant  by  section  13,  article 
I,  of  the  constitution  is  violated.  (People  v. 
O'Brien,  66  Cal.  602.) 

Cited  75  Cal.  416;  76  Cal.  674;  78  Cal.  93,  94; 
14  Or.  311. 

229.  The  plaintiff's  vendor  having  testified 
as  a  witness  for  the  plaintiff  to  the  execution 
of  the  bill  of  sale,  the  defendant  on  crosf-ex- 
amination  proposed  to  ask  him  several  ques- 


tions as  to  the  consideration  of  the  instru- 
ment, which  were  objected  to  on  the  ground 
that  they  were  not  responsive  to  the  ex- 
amination in  chief.  Held,  the  objections 
were  properly  sustained.  (McFaaden  v. 
Mitchell,  «1  Cal.  148.) 

230.  It  is  comxjetent  to  ask  any  questions 
on  cross-examination  of  a  witness  which  have 
a  bearing  directly  or  indirectly  upon  any  por- 
tion of  his  testimony  in  chief,  or  which  test 
the  credibility,  knowledge,  or  recollection  of 
the  witness  with  reference  thereto ;  and  it 
is  error  for  which  a  new  trial  may  be  granted 
to  refuse  to  allow  such  questions.  (Sharp  v. 
Hoffman,  79  Cal.  404.) 

231.  Cross-examination  of  party  or  of  ex- 
pert should  be  allowed  a  liberal  range,  touch- 
ing all  malters  testified  to  in  chief,  or  tending 
to  test  the  temper,  bias,  motives,  intelligence, 
accuracy,  credibility,  or  means  of  knowledge 
of  the  witness.  (McFadden  T.  Santa  Ana 
etc.  By.  Co.,  87  Cal.  464.) 

Medical  witness,  improper  cross-examina- 
tion of.    See  ante,  YI,  3. 

232.  Where  a  plaintiff  set  up  bis  right  to 
property,  by  virtue  of  a  conveyance  which 
was  shown  by  the  testimony  of  a  witness  to 
be  a  mortgage,  held,  that  the  defendant,  on 
cross-examination,  could  show  that  the  mort- 
gage had  been  satisfied.  (Chenery  y.  Palmer, 
6  Cal.  131.) 

Cited  7  Cal.  667. 

233.  Where  the  plaintiff  in  an  action  to  re- 
plevy property  taken  from  his  custody  under 
attachment  against  a  third  person  who  had 
pledged  it  to  the  plaintiff  testified  in  chief 
that  it  did  not  belong  to  the  attachment 
debtor,  and  that  be  bad  other  security  for  the 
money  due  to  him  from  the  attachment 
debtor,  a  question,  upon  cross-examination, 
whether  such  additional  security  was  not  in 
value  twice  or  three  times  as  much  as  the 
money  loaned  is  not  subject  to  the  objection 
of  immateriality.  (Barnhart  v.  Fulkertb,  93 
Cal.  497.) 

234.  Certain  questions  asked  of  the  plaintiff 
on  cross-examination,  in  reference  to  his  al- 
leged payment  of  taxes  on  the  land  in  contro- 
versy, held,  proper.  (Partridge  v.  Shepard, 
71  Cal.  470.) 

235.  If  a  witness  has  testified,  on  cross- 
examination,  as  to  a  conversation,  the  court 
will  not  assume  that  the  witness  may  have 
omitted  a  part  of  the  conversation  for  the 
purpose  of  laying  the  foundation  for  a  fur- 
ther cross-examination  on  another  subject. 
(Chamberlin  v.  Vance,  61  Cal.  75.) 

236.  Where  a  witness  testified  in  chief  that 
a  piece  of  land  was  assessed  for  taxes,  it  is 
not  a  cross-examination  to  ask  him  the  usual 
way  of  selling  property  for  taxes,  or  whetlier 
another  lot  of  land  was  sold  for  taxes.  (Weth- 
erbee  v.  Dunn,  82  Cal.  106.) 

Cited  1  Ariz.  136;  12  Nev.  441. 

237.  A  witness  having  testified  that  be 
managed  certain  property  as  the  agept  of  the 
plaintiff,  his  wife,  the  property  baving  been 
attached  at  the  suit  of  Newman,  as  the  prop- 
erty of  the  witness,  was  asked  on  cross- 
examination:  "What  was  the  understanding 
between  yourself  and  Newman  relative  to  at- 
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tsching  these  cattle  jaet  previous  to  the  com- 
mencement  of  the  attachment  auit?  "  Held, 
that  the  question  was  legitimate  cross-ex- 
amination. (Steinbure  T.  Meany,  63  Cal. 
425.) 

238.  If,  on  an  indictment  for  assault  with 
intent  to  commit  murder  by  shooting  at  the 
I>rosecutor,  a  witness  for  the  prosecution  tes- 
tiflea  that  be  was  near  and  saw  the  defendant 
shoot  at  the  prosecutor,  he  may  be  asked,  on 
cross-examination,  for  the  purpose  of  testing 
his  credibility,  whether  he  did  not  soon  after 
ask  the  prosecutor  whether  the  defendant  had 
shot  at  bim.   ( People  v.  BuUard,  51  Oal.  651.) 

239.  The  witness  testified,  in  response  to  a 
question  by  the  district  attorney,  that  she 
had  never  been  on  the  witness-stand  but  once 
before,  and  that  then  she  was  very  much  ex- 
cited. The  counsel  for  the  defendant  then 
asked  her  what  she  was  called  to  testify  for. 
Held,  that  the  question  was  immaterial. 
(People  v.  De  Witt,  68  Cal.  584.) 

240.  Where  a  witness  testified  upon  the  trial 
of  a  defendant  for  perjury,  alleged  to  have 
been  committed  during  a  murder  trial,  that 
he  was  present  and  saw  the  deceased  shot, 
that  he  was  not  a  witness  upon  the  first  trial 
of  the  person  char);ed  with  the  murder,  and 
had  told  no  one  what  he  knew  about  the 
shooting  until  he  was  picked  up  on  the  street 
during  the  second  trial  of  such  person,  and 
taken  to  the  district  attorney's  olnce,  it  is  er- 
ror for  the  court  to  refuse  to  allow  the  defend- 
ant to  ask  the  witness,  on  cross-examination, 
who  took  him  to  the  district  attorney's  office, 
for  the  purpose  of  showing  how  he  came  at  so 
late  a  time  to  tell  what  he  knew  about  the 
case.     (People  v.  Lem  You,  97  Cal.  224.) 

241.  A  witness  may  be  asked  on  his  cross- 
examination  any  question  which  tends  to  test 
his  accuracy,  veracity,  or  credibility,  and  the 
court  should  be  especially  liberal  where  the 
witness  is  a  party  to  the  suit.  (Neal  v.  Neal, 
58  Cal.  287.) 

Cited  71  Cal.  32. 

242.  When  a  cross-examination  is  proper  as 
testing  the  accuracy  of  the  recollection  or 
knowledge  of  a  witness  relating  to  the  date 
and  genuineness  of  a  Mexican  grant  in  con- 
troversy, concerning  which  he  has  testified  in 
chief,  the  whole  evidence  must  be  considered 
as  that  of  the  party  calling  the  witness,  and 
if  the  date  of  a  collateral  grant  testified  to  on 
saoh  cross-examination  bears  upon  the  ac- 
curacy of  recollection  or  knowledge  of  the 
witness  as  to  matters  testified  to  in  chief,  it 
is  competent  to  contradict  him  by  rebutting 
evidence  as  to  the  date  of  such  collateral 
grant.  (Davis  v.  California  Powder  Works, 
§4  Cal.  617.) 

243.  While  a  witness  cannot  be  impeached 
by  proof  of  specific  wrongful  acts,  or  by  con- 
tradicting him  upon  collateral  matters,  yet 
where  the  witness  has  shown  great  positive^' 
ness  of  recollection  as  to  the  date  of  his  own 
signature  to  a  grant  in  controversy,  his  ac- 
curacy of  recollection  may  be  tested  by  in- 
quiry as  to  the  date  of  his  signature  to  other 
erants;  and  if  he  shows  no  accurate  remem- 
brance of  such  date,  it  is  competent  to  show 
the  real  date  of  such  other  signatures,  for  the 
purpose  of  comparison  with  the  signature  in 


question,  which  is  alleged  to  have  been  ante- 
dated. (Davis  y.  California  Powder  Works. 
84  Cal.  617.)  ^ 

244.  When  such'  witness  is  asked  aa  to  the 
date  of  his  signature  to  particular  grants,  con- 
cerning which  no  wrongful  act  is  proven,  and 
no  attempt  is  made  to  contradict  or  impeach 
the  witness  by  any  evidence  offered  in  the 
case,  it  cannot  be  presumed  that  the  trial 
court  would  be  influenced  to  disbelieve  the 
witness  by  its  knowledge  of  published  deci- 
sions of  the  United  States  supreme  court  no* 
in  evidence,  tending  to  show  that  in  making 
such  grants  the  witness  was  guilty  of  turpi- 
tude. ( Davis  V.  California  Powder  Works,  84 
Cal.  617.)  ^ 

245.  The  refusal  to  allow  a  defendant  against 
whom  judgment  is  rendered  to  cross-examine 
a  witness  for  the  plaintiff  on  a  material  mat- 
ter is  not  a  prejudicial  error  if  the  matter  is 
afterward  fully  established  by  the  testimony 
of  the  defendant.  (San  Joaquin  Valley  Bank 
V.  Bours,  73Cal.  200.) 

246.  When  a  party  whose  deposition  was 
taken_  before  the  trial  becomes  a  witness  at 
the  trial,  it  is  an  objectionable  mode  of  croes- 
examination  to  read  to  the  witness  several 
questions  and  answers  from  the  deposition, 
and  ask  if  each  of  such  answers  was  correct 
or  true,  or  what  was  said  when  the  depositioo 
was  taken.  The  court  has  the  power  to  stop 
the  continuance  of  such  examination  as  a  use- 
less consumption  of  time.  The  opposite 
party  may  show  any  contradictory  statements 
for  the  purpose  of  impeachment  by  offering 
in  evidence  the  deposition,  or  any  part 
thereof,  as  an  admission  of  the  party,  with- 
out first  calling  the  attention  of  the  witness 
to  inconsistent  statements ;  and  if  the  deposi- 
tion is  afterward  placed  in  evidence,  any  er- 
ror of  the  court  in  stopping  the  cross-examina- 
tion would  be  rendered  harmless.  (Wbitev. 
White,  82  Cal.  427.) 

Waiver  of  objection  to  witness  by  cross-ex- 
amination of.    See  ante,  20,  60. 

Cross-examination  of  witness  on  ground  of 
interest.    See  ante,  84. 

Cross-examination,  what  proper.  See 
Criminal  Law,  763;  XXI,  81,  i,  V. 

Cross-examination,  what  not  proper.  See 
Mines  and  Mining,  287. 

Party  calling  out  statement  on  cross- 
examination  is  Doond  by  it.    See  ante,  20. 

Cross-examination  of  witness  on  collateral 
matters  for  purpose  of  contradiction.  See 
poet,  VII,  4. 

Cross-examination  as  to  irrelevant  matters. 
See  Criminal  Law,  2382. 

Cross-examining  witness  as  to  arrest  or 
conviction  of  misdemeanor  or  felony.  See 
post,  VII,  6. 

Cross-examination  of  accomplices.  See 
Criminal  Law,  VIII,  14,  r,  C. 

Cross-examination  of  witnesses  in  proeeco- 
tion  for  larceny.  See  Criminal  Law,  XXI, 
86,  g,  E. 

Cross-examination  as  to  adverse  nser,  what 
proper.    See  Watercourses,  XIV,  2,  g,  D. 

Cross-examination  showing  hostility  or 
animus  of  witness.    See  post,  vll,  8. 

Cross-examination  showing  hostile  feeling) 
of  witness.    See  Assumpsit,  39. 
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Croes-ezamination  m  to  payment  of  ex- 
penses of  litigation.     See  Watercourses,  429. 

Cross-examination  to  show  credioility.  See 
Slarriage  and  Divorce,  60. 

Cross-examination  as  to  contradictory  state- 
ments.   See  Wills,  65. 

Cross-examination  as  to  knowledge  of  fraud, 
-what  proper.    See  Bills  and  Notes,  301. 

Cross-examination  of  witness  claiming  be 
tonk  no  part  in  ouster.  See  Forcible  Entry 
and  Unlawful  Detainer,  242. 

Pleading  superseded  by  amendment  may 
be  used  on  cross-examination.  See  Evidence, 
217. 

Cross-examination,  repetition  of  slanderous 
'words  may  be  shown  on.    See  Slander,  38. 

Improper  remarks  of  judge  on  cross- 
examination  attempting  to  snow  discrepancy. 
See  post,  VII,  11. 

Appeal,  discretion  as  to  cross-examination, 
review  of.    See  Appeals,  XI,  13,  i. 

8.  Radirtct  Examination. 

247.  There  is  no  abuse  of  the  discretion  of 
the  court  in  refusing  to  permit  a  witness,  on 
re-examiiiation,  to  be  further  interrogated 
on  a  point,  concerning  which  he  had  already 
fully  testined.  (Brumagim  t.  Bradshaw,  89 
Cal.  24.) 

248.  Upon  the  cross-examination  of  the 
prosecuting  witness,  the  defendants  drew  out 
that  the  witness  had  consulted  one  S.  in  rela- 
tion to  the  transaction  out  of  which  the  in- 
dictment grew,  and  in  part  developed  what 
had  occurred  between  them.  Held,  that  the 
plaintiS  was  entitled  to  call  out  all  that  took 
place  between  the  witness  and  S.  in  the  con- 
sultation referred  to.  (People  v.  Smallman, 
65  Cal.  186.) 

Appeal,  discretion  as  to  re-examination,  le- 
Tiew  of.    See  Appeals,  XI,  13,  i. 

7.  Hefrealiing  Memoiy. 

249.  A  shorthand  reporter  who  is  called  to 
testify  as  to  what  a  witness  on  a  former  trial 
bad  then  sworn  to,  may  refresh  his  memory  by 
reading  the  shorthand  notes  of  the  testimonv 
of  the  witness  taken  by  him  on  the  trial. 
<Watrou8  T.  Cunningham,  71  Cal.  30. ) 

250.  Witness  cannot  refresh  his  memory 
from  aflSdavit  previously  sworn  to  and  sub- 
scribed by  him  ex  parte,  unless  it  be  shown 
that  the  affidavit  was  written  by  him  or  un- 
der his  direction,  at  the  time  the  facts  oc- 
curred or  immediately  thereafter,  or  at  some 
other  time  when  the  facts  were  fresh  in  his 
memory,  and  that  he  knew  the  same  were 
correctly  stated  in  the  affidavit.  (Morris  v. 
Lachman,  68  Cal.  109.) 

251.  A  witness  called  by  the  prosecution  in 
a  criminal  case  to  prove  statements  made  by 
the  defendant  may  refresh  his  memory  from 
written  memoranaa  made  by  him  at  the  time 
of  the  statements.  (People  v.  Le  Boy,  66 
Cal.  613.) 

252.  A  witness  called  by  the  prosecution  in 
a  criminal  case  to  prove  statements  made  by 
the  defendant  may,  while  on  the  stand,  re- 
fresh his  memory  by  a  reference  to  a  written 
memorandum  made  by  him  at  the  time  or 
soon  after.  (People  v.  Cotta,  49  Cal.  166.) 
Cited  65  Cal.  614. 


253.  A  witness  may  refresh  his  memory  by 
reference  to  a  memorandum,  although  it  was 
not  made  by  him  nor  at  the  time  the  occur- 
rences took  place,  if  made  under  his  direc- 
tions at  any  time  when  the  fact  was  fresh  in 
his  memory.    (Paige  v.  Carter,  64  Cal.  489.) 

254.  A  book-keeper,  as  a  witness,  has  a 
right  to  refer  to  the  books  kept  by  him,  to 
refresh  his  memory.  (Treadwell  v.  Wells,  4 
Cal.  260.) 

Bef reshing  memory,  nurse's  memorandum 
may  be  used  for.    See  Wills,  167. 

8.  Bight  to  Explain  Testimony;  llluotrating  Tot- 
timon/  by  Diagram. 

255.  At  the  trial  the  accused,  who  bad  been 
sworn  as  a  witness  on  his  own  behalf,  was 
asked,  on  cross-examination,  if  he  had  not 
made  certain  statements  (which  were  re- 
peated to  him),  involving  apparently  import- 
ant admissions  against  himself,  to  which  he 
answered:  "Isaiawordstothatefiect,  but  not 
exactly  in  that  way."  It  was  held  to  be  error 
to  deny  to  the  accused  the  ri^ht  to  disclose 
exactly  what  he  did  say,  and  to  state  the 
whole  conversation  at  toat  time,  relating  to 
the  same  subject  matter.  (People  v.  Murphy, 
39  Cal.  52.) 

Child,  recalling  to  allow  her  to  explain  dis- 
crepancies.    See  Criminal  Law,  2ti09. 

256.  It  is  not  error  to  permit  a  witness  at 
the  trial  to  use  a  sketch  of  a  house  or  other 
object  to  explain  his  evidence  as  to  the  posi- 
tion of  persons  and  objects,  even  though  the 
sketch  18  not  shown  to  be  a  correct  represen- 
tation, if  the  same  be  not  introduced  in  eTi> 
denoe.    (People  v.  Murphy,  99  Cal.  62.) 

9.  Rocalling  Witnooooo. 

257.  When  a  witness  has  been  once  called 
and  examined  by  a  party,  it  is  within  the 
discretionary  power  of  the  court  to  allow  bim 
to  be  recalled  and  further  examined  by  the 
same  party,  even  if  the  other  party  objects. 
(Tyler  v.  Healey,  51  Cal.  191.) 

268.  The  matter  of  permitting  a  party  who 
has  cross-examined  a  witness  to  recall  him  in 
order  to  make  a  further  cross-examination, 
rests  greatly  in  the  discretion  ol  the  court, 
and  it  is  not  the  practice  of  the  appellate 
court  to  disturb  the  judgment  for  a  refusal  to 
permit  a  witness  to  be  recalled  unless  such 
discretion  has  been  abused.  (People  T. 
Keith,  50  Cal.  137.) 
Cited  65  Cal.  536. 

259.  Case  stated  in  which  it  was  held  the 
court  did  not  abuse  its  discretion  in  refusing 
to  allow  a  witness  to  be  recalled.  (People  T. 
Keith,  50  Cal.  137.) 

260.  The  court  refused  to  permit  the  de- 
fendant to  recall  a  witness  who  had  already 
been  on  the  stand  twice.  After  considering 
the  circumstancesj  beld^  that  there  was  not 
such  an  abuse  of  discretion  as  warranted  a  re- 
versal.   (People  v.  Moan,  66  Cal.  632.) 

281.  When  the  defendant  has  called  and 
examined  a  witness  and  rested,  and  the  plain- 
tiff has  introduced  rebutting  testimony,  it  is 
an  abuse  of  the  discretion  of  the  court  to  re- 
fuse to  allow  the  defendant  to  re-examine  the 
witness  if  his  counsel  state  that  the  fact  that 
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the  witness  would  testify  to  certain  material 
matters  has  come  to  tbeir  knowledge  since 
the  dose  of  defendant's  case,  and  if  the  recall- 
ing of  the  witness  will  work  no  surprise  on 
plaintiff.  (Barry  v.  Bennett,  46  Cal.  80.) 
Cited  87  Cal.  419. 

262.  The  court  may,  in  its  discretion,  per- 
mit the  plaintiff  to  recall  one  of  the  defend- 
ant's witnesses  after  his  cross-examination 
has  been  finislied,  for  a  further  cross-examina- 
tion, to  lay  a  foundation  for  discrediting  or 
impeaching  him.  (Reed  v.  Clark,  47  Cal.  194.) 

283.  It  is  no  error  to  refuse  to  allow  a  plain- 
tiff to  recall  a  witness  in  rebuttal  fur  the  sole 
puruose  of  contradicting  a  witness  for  de- 
fendant on  a  point  upon  which  plaintifi's  wit- 
ness has  already  testified.  (Fhelps  t.  Mc- 
Gloan,  42Cal.  298.) 

264.  The  fact  that,  in  a  criminal  trial,  after 
the  prosecutor  has  left  the  witness-stand,  an- 
other witness  called  by  the  prosecution  testi- 
fies as  to  certain  occurrences,  and  in  his  rela- 
tion of  them  differs  from  the  account  given 
by  the  prosecutor  when  on  the  stand,  does 
not  give  the  defendant  a  right  further  to 
cross-examine  the  prosecutor.  (People  v. 
Parton,  49  Cal.  632.) 

Answers  of  witness  recalled  to  lay  founda- 
tion for  impeachment,  how  far  binding.  See 
post,  317. 

266.  It  is  not  an  abuse  of  discretion  for  the 
court  to  refuse  to  allow  a  witness  to  be  re- 
called after  the  case  has  been  continued  for 
argument.  (Briswalter  y.  Palomares,  66  Gal. 
259.) 

266.  If  the  ends  of  justice  require,  it  is  both 
the  right  and  the  duty  of  the  court  to  permit 
a  witness  to  be  recalled  after  a  party  has 
closed  his  case.  (Fairchild  v.  California  Stage 
Co.,  13  Cal.  599.) 

287.  If  counsel  for  the  defendant,  after  the 
pr(96ecution  has  rested,  ask  for  leave  to 
further  cross-examine  the  prosecutor  on  new 
matter,  the  facts  that  the  people  have  rested 
and  that  the  defendant  may  recall  the  prose- 
cutor as  his  own  witness  are  not  suthcient 
reasons  for  the  court  to  deny  the  request; 
but  if  the  request  is  denied,  and  the  defend- 
ant then  makes  the  prosecutor  his  own  wit- 
ness, and  it  appears  that  it  was  not  on  new 
matter  that  he  desired  to  cross-examine,  but 
on  matter  inquired  into  on  the  former  exam- 
ination, the  defendant  is  not  injured.  (Peo- 
ple v.  Parton,  49  Cal.  632.) 

Becalling.     See  Evidence,  X,  4. 

TII>  Contradletion  and  Impeaehment  of 

Witnesses. 
1,  Hut*  that  Party  /•  Bound  by  Teatimoay  of  Hi» 

Own  Witnoaa. 

268.  If  a  party  offers  a  witness  to  prove  the 
sale  of  a  mining  claim  under  which  he  claims, 
and  the  witness  says  the  sale  was  in  writ- 
ing, the  party  is  bound  by  the  statement  of 
the  witness,  and  must  produce  the  writing  or 
account  for  its  loss.  (Patterson  v.  Keystone 
Min.  Co.,  30  Cal.  360.) 

269.  A  party  calling  out  a  fact  from  a  wit- 
ness indorses  bis  credibility,  and  is  concluded 
by  his  statement.  (People  T.  Anderson,  26 
Cal.  129.) 


270.  Defendant  cannot  impeach  his  own 
witness  by  evidence  of  his  declarations  pro- 
duced contrary  to  a  stipulation  as  to  the  tes- 
timony of  such  witness.  (People  v.  Uawea, 
98  Cal.  648.) 

271.  Party  is  not  bound  bv  or  held  to  admit 
as  true  statements  made  oy  his  witnesses 
during  the  trial  of  a  cause,  because  he  does 
not  deny  or  contradict  them  at  the  time. 
(Wilkina  y.  Stidger,  22  CaL  231.) 

272.  Party  calling  witness  is  not  procladed 
from  proving  tmtb  of  any  particolkr  fact  in 
direct  contradiction  to  what  the  first  witness 
may  have  testified.  (Norwood  y.  Kenfield, 
SO  Cal.  393.) 

273.  A  witness,  whichever  party  calls  him, 
cannot  be  impeached  unless  he  has  given  tes- 
timony against  the  impeaching  party.  The 
mere  failure  of  a  witness  to  testify  to  a  fact 
as  expected  does  not  authorize  the  party  call- 
ing him  to  prove  that  he  had  elsewhere  made 
the  desired  statements.  It  is  only  when  he 
has  given  damaging  testimony  that  he  can 
be  impeached.  (People  v.  Mitchell,  94  Cal. 
550.) 

274.  When  a  witness  who  is  called  I7  a 
party  does  not  testify  to  what  the  party  ex- 
pected, but  does  not  give  testimony  against 
him,  the  party  calling  the  witness  is  not  pei^ 
mitted  to  prove  that  the  witness  had  made 
statements  to  others  which,  if  testified  to  on 
the  trial,  would  have  tended  to  make  out  bis 
case.  (People  v.  Jacobs,  49  Cal.  384.) 
Cited  68  Cal.  686, 688;  89  Cal.  164,  284 ;  94  Cal. 

666. 

275.  Where  the  prosecution  was  allowed, 
on  the  ground  of  surprise,  to  lay  a  foundation 
for  the  impeachment  of  its  own  witness  by 
proving  that  he  had  made  contradictory 
statements,  an  objection  to  such  proof,  on  the 
ground  that  if  he  had  made  such  contradic- 
tory statement  the  testimony  should  first  be 
read  to  him,  is  properly  overruled,  it  not  ap- 
pearing that  the  contradictory  statement  was 
in  the  shape  of  testimony.  (People  v. 
Kruger,  100  Cal.  623.) 

276.  In  response  to  a  question  if  he  saw 
any  one  there,  the  witness  testified  that  be 
saw  some  person  at  a  distance,  but  did  not 
recognize  him  at  the  time,  and  could  make  no 
statement  as  to  who  the  person  was.  The 
prosecution  then  called  other  witnesses,  who 
testified  that  the  witness  had  stated  to  tfaem 
that  he  bad  seen  the  defendant  near  the  place 
of  the  homicide.  Held,  that  the  evidence 
was  inadmissible,  but  that  the  error  was  im- 
material, since  the  other  evidence  concln- 
sively  showed  that  the  defendant  was  at  and 
near  the  place  of  the  homicide  on  the  night  of 
its  commission.  (People  v.  De  Witt,  68  Cal. 
584.) 

Estoppel  of  party  calling  witness  to  strike 
out  evidence.    See  Evidence,  648. 

Answers  of  witnesses  on  collateral  matters 
are  conclusive,  and  not  subject  of  contradic- 
tion.   See  Vn,  4. 

2.  Contradiction  of  WOnoM  by  Proring  DUltmt 
Statemento  or  Doc/arationa. 

277.  When  the  proper  foundation  is  laid  by 
the  cross-examination  of  the  witnesses  as  to 
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the  sappofled  contradictoiy  etatements,  they 
are  admissible  in  evidence  for  the  purmse  of 
impeaobing  his  credit.  (Hall  v.  Bark  Emily 
Banning,  S  Cal.  522,  524.) 

278.  li  the  defendant  calls  a  witness  to  prove 
the  terms  of  a  i>arol  contract,  the  plaintiff 
may,  in  rebuttal,  to  impeach  the  witness, 
prove  by  another  witness  declarations  made 
ny  defendant's  witness  as  to  what  the  con- 
tract was.    (MoCarger  v.  Rood,  47  Cal.  138.) 

279.  In  a  criminal  case  the  prosecution  may 
show,  by  other  witnesses,  that  a  witness  for 
defendant  had  given  a  different  account  of 
what  occurred  at  the  time  the  offense  was 
committed  from  that  testified  to  by  the  wit- 
ness on  the  stand.  (People  v.  Nyland,  41 
Cal.  129.) 

280.  Where  a  witness  has  been  asked,  on 
cross-examination,  if  he  bad  not  used  particu- 
lar expressions  for  the  purpose  of  laying  a 
foundation  for  contradicting  him,  and  has 
denied  that  he  has  done  so,  the  witness  called 
to  contradict  him  may  be  asked  if  he  did  not 
make  the  jrarticular  statement  in  question. 
(People  V.  Lee  Ah  Yute,  60  Cal.  96.) 

281.  When  one  who  had  acted  as  inter- 
preter and  attorney,  in  relation  to  the  execu- 
tion of  a  deed  by  the  grantor  and  defendant 
in  the  action,  on  being  called  by  the  plaintiff 
as  a  witness,  testified  that  he  had  read  the 
deed  to  the  grantor,  and  what  passed  at  the 
time  of  the  execution,  and  who  subsequently 
received  a  conveyance  of  a  part  of  the  land 
from  the  plaintin,  it  was  held  that  the  de- 
fendant might  prove  that  this  witness  had 
made  to  other  persons  a  different  statement 
of  the  facts  in  relation  to  the  transaction 
from  that  which  he  had  given  under  oath, 
and  that  it  was  error  in  the  court  below  to  re- 
ject such  evidence  when  ofiered  by  the  de- 
fendant.   (McDaniel  v.  Baca,  2  Cal.  326.) 

282.  In  a  prosecution  for  an  assault  with 
intent  to  commit  murder,  where  the  wife  of 
the  defendant  was  asked  on  cross-examina- 
tion whether  she  had  not  told  another  woman 
named  that  her  husband  had  intended  to 
shoot  the  deceased  some  weeks  previous, 
which  question  she  answered  in  the  negative, 
a  question  by  the  district  attorney  to  such 
other  woman  asked  for  the  purpose  of  im- 
peaching the  defendant's  wife,  "  what  did  she 
tell  you  about  the  shooting?  "  is  improper,  as 
not  being  within  the  foundation  laid  upon 
the  cross-examination.  (People  ▼,  Nonella, 
99  Cal.  333.) 

Cross-examination  as  to  contradictory  state- 
ments is  not  irrelevant.    See  post,  319. 

283.  Evidence  that  a  witness  for  the  prose- 
cution made  statements  in  his  examination 
before  the  police  court  different  from  those 
made  on  the  trial  is  admissible  for  the  pur- 
pose of  impeachment.  (People  t.  Lee  Ah 
Chuck,  66  (Jal.  662.) 

284.  Where  a  defendant  has  offered  him- 
self as  a  witness  in  the  case,  a  statement 
made  by  him  at  the  coroner's  inquest  is  ad- 
missible in  evidence  for  the  purpose  of  con- 
tradicting his  testimony.  (People  V.  Hong 
AhDnck,  61Cal.  387.) 

285.  When  a  witness  forthe  prosecution  in 
a  case  of  homicide  testifies  inconsistently  with 


the  testimony  given  by  him  at  the  coroner's 
inquest,  it  is  proper  to  call  his  attention  to 
what  he  had  testified  to  before  the  coroner, 
and,  upon  his  denial  of  such  testimony,  to 
prove  by  the  coroner  that  he  did  ao  testify. 
(People  V.  Bushton,  80  Cal.  160.) 

286.  The  deposition  of  a  witness  given  be- 
fore a  coroners  jury,  and  certified  and  re- 
turned by  the  coroner  to  the  district  court  as 
required  by  the  statute,  is  admissible  in  evi- 
dence for  the  purpose  of  contradicting  the 
statement  of  the  witness,  made  under  oath, 
on  the  trial  of  the  person  accused  of  having 
murdered  the  deceased.  (People  v.  Devine, 
44  Cal.  452. ) 

Cited  57  CaU  346. 

287.  The  refusal  to  allow  the  deposition  of 
the  prosecuting  witness,  taken  at  the  pre- 
liminary examination,  to  be  read  in  evidence 
for  the  purpose  of  contradicting  him,  is  not 
error,  if  the  deposition  fails  to  show  any  ma- 
terial contradiction  of  bis  testimony  as  giv- 
en at  the  trial.  (People  t.  Ealkman,  72  Cal. 
212.) 

288.  Affidavits  or  letters  of  a  witness  which 
tend,  although  in  a  slight  degree,  to  contra- 
dict his  testimony,  are  admissible  for  that 

gurpose.    (Empire  etc.  Co.  y.  Bonanza  etc. 
o.,  67  Cal.  406.) 

289.  Upon  the  cross-examination  of  a  wit- 
ness for  tne  prosecution,  an  affidavit  made  by 
the  witness  was  offered  b^  the  defendant  for 
the  purpose  of  impeaching  her  testimony. 
Held,  that  the  circumstances  under  wiiich 
the  affidavit  was  made,  and  the  conversation 
had  by  the  witness  with  the  person  at  whoao 
instance  it  was  made,  were  admissible  as 
parts  of  the  transaction.  (People  v.  Small- 
man,  65  Gal.  186. ) 

290.  The  trial  court  properly  permitted  the 
prosecution  to  read  in  evidence,  upon  cross- 
examination  of  the  defendant,  an  atlidavit 
made  and  used  hy  him  upon  a  motion  for  a 
new  trial  in  a  civil  action  instituted  against 
him  bv  the  prosecutrix,  where  it  appeared 
that  tne  affidavit  tended  to  contradict  the 
statements  made  upon  his  examination  in 
chief,  and  properly  refused  to  allow  the  de- 
fendant to  read  certain  affidavits  therein  re- 
ferred to,  which  were  not  admissible  for  any 
purpose.    (People  v.  Samonset,  97  Cal.  448.) 

291.  To  impeach  the  testimony  of  F.,  a  wit- 
ness for  plaintiff,  by  showing  that  on  a  former 
occasion  ne  had  sworn  differently,  defendant 
offered  in  evidence  a  statement  on  motion  for 
new  trial,  and  on  appeal,  in  a  former  suit  be- 
tween the  parties,  purporting  to  contain  all 
the  evidence,  and  agreed  to  as  correct  by  the 
attorneys  therein,  in  which  statement  there 
appeared  the  testimony  of  F.  on  that  trial. 
Held,  that  the  statement  was  not  admissible; 
that  it  was  made  for  a  particular  purpose, 
and  was  not  proof  except  for  that  purpose, 
certainly  not  to  impeach  F.,  who  neither 
made  nor  signed  it.  (Payne  v.  Treadwell,  16 
Cal.  220.) 

292.  Map  of  survey  made  for  purpose  of 
partition  of  lands  purchased  by  a  witness  and 
others  is  admissible  in  evidence,  on  cross- 
examination,  for  the  purpose  of  contradicting 
the  witness.    (Judson  y.  Moll^y,  40  Cal.  299.) 
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293.  Entries  in  book  of  charges,  made 
against  person  who  is  witness  on  the  trial, 
may  also  be  received  in  evidence  to  impeach 
the  witness.     (Sill  v.  Beese,  47  Cal.  294.) 

294.  It  may  be  shown  on  cross-examination 
that  a  witness  who  gives  bis  opinion  as  to  the 
value  of  the  property  formerly  entertained  a 
different  opinion.  (San  Diego  etc.  Co.  v. 
Neale,  88(jal.  60.) 

296.  The  error  of  refusing  to  allow  a  wit- 
ness to  be  asked  on  cross-examination  whether 
be  had  not  formerly  made  difierent  statements 
from  what  he  then  does  is  not  cured  because 
his  testimony  is  corrroborated  by  other  wit- 
nesses.    (People  ▼.  Bobles,  29  Cal.  421.) 

296.  Where  a  proper  foundation  has  been 
laid  for  the  pnrpose  of  impeaching  a  witness, 
it  is  error  to  sustain  an  objection  to  the  testi- 
mony offered  for  that  purpose  before  any 
further  question  has  been  asked.  ( Valensin 
y.  Valensin,  73  Cal.  106.) 

Laying  foundation.    See  post,  VU,  8. 

Contradictory  statementa  of  witness  out  of 
court,  eflect  of.    See  Evidence,  VI,  1,  h. 

In^peachment,  contradicting  deposition. 
See  Depositions,  76. 

Impeachment  of  witness  by  shorthand  re- 
porter's notes.    See  Shorthand  Reporters,  6. 

3.  Laying  Foundation. 

297.  A  witness  cannot  be  impeached  by 
evidence  of  contradictory  statements  until  a 
proper  foundation  has  been  laid  for  its  admis- 
sion by  asking  the  witness  if  he  had  made 
the  statements  claimed  to  be  contradictory. 
(Young  V.  Brady,  94  Cal.  128.) 

298.  The  cross-examination  of  a  witness  as 
to  statements  made  by  her  inconsistent  with 
her  examination  in  chief,  without  having 
first  laid  the  proper  foundation  for  impeach- 
ment as  required  by  section  2052  of  the  Code 
of  Civil  Procedure,  is  not  error,  when  no  at- 
tempt is  afterwards  made  to  contradict  the 
witness.  (People  ex  rel.  Clough  v.  Levy,  71 
Cal.  618.) 

Question  is  not  within  the  foundation  laid, 
when.    See  ante,  282. 

Showing  contradictory  statements  in  dep- 
ositions without  laying  foundation.  See 
ante,  246. 

299.  For  the  purpose  of  impeaching  a  wit- 
ness, evidence  of  prior  declarations  made  by 
him  contradictory  of  his  testimony  on  the 
trial  is  inadmissible,  unless  the  attention  of 
the  witness  has  first  been  called  to  such  dec- 
larations.    (Barkly  v.  Copeland,  74  Cal.  1.) 

300.  A  witness  cannot  be  impeached  by 
proof  that  be  has  made  statementa  out  of  court 
contrary  to  what  he  has  testified  to  on  the 
trial,  unless  the  witness  was  asked  as  to  the 
statements  made  out  of  court,  and  the  time 
when,  place  where,  and  person  to  whom, 
made.  (People  v.  Oamett,  29  Cal.  622; 
People  V.  Devine,  44  Cal.  452,  cited  67  Cal. 
846,  70  Cal.  121,  75  Cal.  112, 10  Or.  410^11; 
People  V.  Salorse,  62  Cal.  189;  Birch  ▼.  Hale, 
99(fal.  299.) 

301.  Where  a  witness  is  sought  to  be  im- 
peached by  proof  of  contradictory  statements 
alleged  to  nave  been  made  by  him,  the  pre- 
cise matter  of  these  contradictions  and  the 


time  and  place  of  the  contradictorv  state- 
ments must  be  brought  to  the  knowledge  of 
the  witness  on  cross-examination.    (Baker  v. 
Joseph,  16  Cal.  173.) 
Cited  48  Cal.  188. 

302.  In  order  that  a  witness  may  be  im- 
peached by  evidence  that  his  previous  state- 
ments were  inconsistent  with  those  made 
upon  the  trial,  the  attention  of  the  witness 
must  be  drawn  with  particularitv  to  the  cir- 
cumstances  surrounding  the  making  of  the 
statements  and  hie  mind  directed  to  the  very 
statements  themselves.  The  proper  course 
to  be  pursued  when  the  impeaching  witness 
is  produced  is  to  ask  him  the  direct  question, 
"  Did  the  party  make  such  statement  at  the 
time  and  place  mentioned?"  (People  v. 
Nonella,  99  Cal.  333.) 

303.  A  witness  was  asked,  "  Did  yoa  not 
state,  in  the  month  of  September,  in  the 
presence  of  William  Knowles  and  James 
Robinson,  on  the  way  between  town  here 
and  the  racetrack,  that  you  would  go  into 
court  and  swear  anything  at  all  that  wonld 
injure  the  Thomases?"  to  which  be  an- 
swered, "  No."  Held,  that  the  question  was 
sufficiently  definite  to  lay  the  foundation  for 
an  impeachment  of  the  witness.  (People  v. 
Turner,  66  Cal.  540.) 

304.  Upon  the  cross-examination  of  a  wit- 
ness as  to  statements  made  by  him  upon  a 
former  trial,  he  has  the  statutory  right  to 
have  such  previous  statements  presented  to 
him  and  read,  if  in  writing.  (People  y.  Lee 
Chuck,  78  Cal.  317.) 

305.  Where  the  plaintiff,  in  an  action  ot 
assumpsit  for  goods  sold  and  delivered,  testi- 
fied, upon  cross-examination,  that  upon  a 
date  prior  to  the  action,  when  the  defendant 
entered  the  premises  and  ousted  him,  he  did 
not  claim  to  be  in  possession  of  the  premises 
under  a  lease,  because  there  was  no  lease,  it 
is  not  error  for  the  court  to  refuse  to  permit 
the  defendant  to  introduce  in  evidence  a 
transcript  in  a  former  action,  wherein  the 
plaintiff  had  recovered  from  the  defendant 
damages  for  the  entiy,  for  the  purpose  of 
showing  a  former  admission  of  the  plaintiff 
that  he  was  in  possession  as  a  tenant,  if  the 
witness  had  not  been  asked  what  he  had  ad- 
mitted or  alleged  in  the  former  action,  and 
his  attention  had  not  been  called  to  the  tran- 
script.   (Salle  V.  Mayer,  91  Cal.  165.) 

306.  The  plaintiff  was  examined  as  a  wit- 
ness on  his  own  behalf,  and  testified  fuUy  in 
relation  to  the  matters  in  controversy.  On 
cross-examination  he  was  asked  as  to  oertain 
statements  on  the  subject  claimed  to  have 
been  made  by  him  as  a  witness  in  another 
case.  This  was  objected  to  on  the  ground 
that  the  record  in  the  case  had  not  been  pro- 
duced. The  court  overruled  the  objection. 
Held,  that  the  production  of  the  record  was 
nnnecessary,  and  that  the  objection  waii 
properly  overruled.  (Moran  v.  Abbey,  63 
Cal.  56.) 

307.  On  a  trial  for  robbery  a  witness  cannot 
be  impeached  by  showing  that  he  had  made 
statements  on  the  preliminary  examination 
inconsistent  wth  his  statements  on  the  trial, 
unless  bis  testimony  given  on  the  preliminary 
examination,  if  reduced  to  writing,  be  first 
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flbown  to  him.  And,  in  the  absence  of  any 
evidence  to  the  contrary,  it  will  be  presumed 
that  the  testimony  given  on  the  preliminary 
examination  was  in  writing.  (People  v. 
Cbing  Hing  Chang,  74  Cal.  389.) 
Cited  78  Cal.  322. 

808.  If  a  person  not  a  party  to  an  action  is 
examined  as  a  witness,  letters  written  by  him 
cannot  afterwards  be  put  in  evidence  by  the 
party  not  calling  him,  unless,  when  examined 
as  a  witness,  his  attention  is  called  to  them, 
and  the  other  party  is  afforded  an  opportunity 
of  cross-examining  him  in  relation  to  them. 
(Leonard  v.  Kingriey,  50  Cal.  628.) 

809.  When  the  witness  aonght  to  be  im- 
peached by  his  prior  written  statements  can- 
not read,  or  where  the  writing  is  in  a  Ian- 
eaage  to  him  unknown,  he  is  enutled  to  have 
it  read  to  him  before  it  can  be  used  for  the 
purpose  of  impeachment.  (People  ▼.  Ohing 
Hing  Chang,  74  Cal.  380.) 

310.  The  question  of  the  admissibility  of 
evidence  ofiered  for  the  impeachment  of  a 
witness,  by  lowing  that  after  his  teRtimony 
was  given  he  had  made  contradictory  state- 
ments, is  not  raised  by  an  objection  that  no 
proper  foundation  had  been*  laid  for  impeach- 
ment, if  the  objection  was  expressly  limited 
to  evidence  of  prior  contradictory  statements. 
(Clavey  v.  Lord,  87  Cal.  413.) 

4.  Impeacftmnit  on  Co/lateral  Matt^rt. 

311.  A  qualification  of  the  rule  governing 
the  impeachment  uf  witnesses  by  proof  of  con- 
tradictory statements  elsewhere  made  by 
tbem  is,  that  the  matter  involved  in  the 
supposed  contradiction  must  not  itself  be 
merely  collateral  in  its  character,  but  must 
be  relative  to  the  issue  being  tried.  (People 
V.  Devine,  44  Cal.  452 ;  People  v.  Furtado,  57 
Oal.  345,  cited  70  Cal.  121,  7^  Cal.  112.) 

312.  A  witness  cannot  be  impeached  by 
contradicting  him  upon  collateral  matters. 
(People  V.  Dye,  75  Cal.  108.) 

Cited  84  Cal.  627,  655;  86  CaL  489;  89  Cal. 
673. 

313.  A  witness  cannot  be  impeached  by  evi- 
dence of  contradictory  statements  as  to  a 
matter  which  is  wholly  irrelevant  to  any  ma- 
terial issue.    (Young  v.  Brady,  94  Cal.  128.) 

314.  It  is  not  permissible  to  impeach  a  wit- 
ness by  contradicting  his  statement  in  regard 
to  a  purely  collateral  matter  brought  out  on 
cross-examination.  (Barkly  v.  Oopeland,  86 
Gal.  483.) 

(Contradiction  of  witness  on  collateral  mat- 
ters.   See  ante,  276. 

316.  A  party  cannot  cross-examine  his  ad- 
versary's witness  upon  irrelevant  or  collateral 
mattera  for  the  purpose  of  eliciting  something 
to  contradict  or  impeach  him ;  and  the  court 
should  stop  the  inquiry  there,  if  such  matters 
are  drawn  out,  and  not  allow  contradictory 
evidence  to  be  introduced  in  rebuttal.    (Peo- 

>le  V.  Tiley,  84  Cal.  651,  cited  89  Cal.  162; 

>eople  V.  McKeller,  63  Cal.  65,  cited  63  Cal. 
120,  6  Wash.  669;  Evans  v.  De  Lay,  81  Cal. 
103.) 

Collateral  matter,  what  is  not.    See  post, 
831. 
316.  Where  a  question  is  pat  to  a  witness  as 


t 


to  a  matter  collateral  or  irrelevant  to  the  is- 
sue, his  answer  is  conclusive  upon  the  party 
asking  the  question,  and  it  cannot  be  used 
as  a  foundation  for  impeachment.  (Pierce  v. 
Scbaden,  69  Cal.  540,  cited  94  Cal.  130;  Peo- 
ple v.  McKeller,  63  Cal.  66,  cited  6  Wash.  669; 
People  V.  Bell,  63  Cal.  119,  cited  6  Wash.  669.) 

317.  Where  a  witness  for  the  defendant, 
after  he  had  been  examined  and  cross-ex- 
amined, is  recalled  by  the  prosecution  for 
further  cross-examination,  in  order  to  lay  a 
foundation  for  his  impeachment,  the  answers 
of  the  witness  given  on  his  further  cross- 
examination  concerning  mattera  collateral  to 
the  issues  are  binding  on  the  prosecution,  and 
as  to  tbem  he  cannot  he  contradicted.  (Peo- 
ple V.  Webb,  70  Cal.  120.) 

Cited  76  Cal.  112. 

318.  The  rules,  that  a  witness  cannot  be 
cross-examined  as  to  a  matter  which  is  ir- 
relevant to  the  issue  merely  for  the  purpose 
of  contradicting  him  by  other  evidence,  and 
tha'^,  if  a  question  is  put  to  a  witness  on  cross- 
examination  which  IB  irrelevant,  his  answer 
cannot  be  contradicted  by  the  party  who  asked 
the  question,  do  not  apply  when  the  question 
asked  calls  for  a  response  in  respect  to  a  mat- 
ter which  the  party  asking  the  question  would 
have  the  right  to  prove  as  an  independent 
fact.  (People  y.  C/hin  Mook  Sow,  61  Cat. 
697.) 

Cited  66  Cal.  606;  75  Cal.  388. 

319.  It  is  not  irrelevant  to  inquire  of  a  wit- 
ness on  cross-examination,  for  the  purpose  of 
impeaching  him,  whether  he  has  not  on  a 
former  occasion  given  a  different  account  of 
the  matter.     (People  v.  Robles,  29  Cal.  421.) 

320.  Where  a  witness  for  the  plaintiff 
denies  on  his  cross-examination  uiat  he 
ofiered  to  procure  testimony  in  the  case  for 
the  defendant  if  paid  therefor,  the  defendant 
may  impeach  him  by  evidence  to  the  contrary. 
(Lewis  V.  S;eiger,  iS  Cal.  200.) 

321.  When  a  witness  is  asked  on  his  ex- 
amination in  chief  as  to  whether  he  had  re- 
ceived a  grant,  for  the  purpose  of  strengthen- 
ing bis  testimony  as  to  naving  seen  and  being 
capable  of  recognising  papera  pertaining  to 
the  Mexican  grant  in  controveray,  it  is  com- 
petent to  cross-examine  him  as  to  whether 
the  grant  he  had  received  was  a  Mexican 
grant,  and  to  contradict  him  by  showing 
that  no  such  grant  appeared  in  the  Mexi- 
can archives.  (Davis  v.  California  Powder 
Works,  84  Cal.  617.) 

322.  In  an  action  for  slander,  committed  in 
charging  that  plaintiff  participated  in  a  theft, 
where  the  convicted  thief,  on  cross-examina- 
tion by  the  plaintiff's  counsel,  testified  that 
he  was  told  by  a  third  person  while  under  ar- 
rest that  the  whole  matter  of  the  stealing  had 
i)een  settled,  and  that  plaintiff's  name  was 
mentioned  in  the  conversation,  such  third 
person  cannot  be  called  for  the  plaintiff  to 
contradict  the  statement  thus  brought  out. 
(Barkly  v.  Copeland,  86  Cal.  483.) 

323.  If  the  testimony  tending  to  impeach  a 
witness  is  immaterial,  it  cannot  be_  held  to 
have  injured  the  party  calling  him,  if  it  does 
not  appear  that  the  testimony  impeached  was 
material.    (People  v.  Murray,  86  Cal.  350.) 
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324.  Where  a  mechanical  engineer,  em- 
ployed as  port  engineer,  testified  for  the  de- 
fendant that  he  had  regulated  the  quantity 
of  coal  taken  on  a  steamship  each  trip,  and 
identified  a  certificate  as  to  the  quantity  of  a 
kind  of  coal  consumed  ordinarily  by  the 
(rteamship  upon  its  trip,  and  as  to  the  rela- 
tive quality  of  that  and  a  different  kind  of 
coal,  It  cannot  be  an  error  prejudicial  to  the 
defendants,  in  whose  favor  a  finding  was 
made  upon  the  question  involved,  to  allow 
the  plaintiff  to  oner  such  certificate  in  evi- 
dence while  the  witness  was  upon  the  stand 
for  the  purpose  of  contradicting  his  previous 
evidence  as  to  the  relative  value  of  the  two 
kinds  of  coal,  though  the  contradiction  was 
not  material.  (Toby  t.  Oregon  Fac.  B.  B. 
Oo.,98Cal.490.) 

Impeachment  on  immaterial  point.  See 
Oriminal  Law,  1167. 

Impeachment,  immaterial  error.  See  Ap- 
peals, 2081. 

5.  By  Stattmanft  of  Third  Ftnont. 

825.  Evidence  of  statements  made  by  one 
person  are  inadmissible  for  the  purpose  of 
contrailicting  another.  (Jepsen  v.  Beck,  78 
Cal.  640.) 

8.  By  £ridene»  of  SptcHle  Immoral  Act*:  or  Ar- 
rest or  Conriction  for  Miodemoanor  or  Faloay. 

826.  A  witness  cannot  be  impeached  by 
evidence  of  particular  wrongful  acts.  (People 
V.  O'Brien,  96  Cal.  171 ;  Evans  v.  De  Lay,  81 
Cal.  103;  Jones  v.  Duchow,  87  Cal.  109.) 

327.  A  witness  cannot  be  impeached  by  evi- 
dence of  specific  wrongful  acts  for  the  pur- 
pose of  showing  that  the  witness  is  destitute 
of  moral  qualities;  nor  can  the  witness  be 
questionea  on  cross-examination  as  to  such 
acts.     (Barkly  V.  Copeland,  86Cal.  483.) 

328.  A  witness  cannot  be  impeached  by  evi- 
dence of  particular  wrongful  acts,  nor  is  it 
proper  to  question  the  witness  as  to  sacb  mat- 
ters on  cross-examination.  Thornton,  J.,  re- 
serves his  opinion.  (Sharon  v.  Sharon,  79 
Cal.  633.) 

Cited  81  Cal.  105 ;  84  Cal.  627, 653 ;  86  Cal.  487, 
490;  87  Cal.  114. 

329.  Upon  the  trial  of  a  defendant  accused 
of  burning  insured  property,  if  the  keeper  of 
a  house  of  ill-fame  has  testified  to  certain 
damaging  statements  made  by  defendant  at 
her  house  both  before  and  after  the  fire,  and 
the  defendant,  when  called  as  a  witness  in  his 
own  behalf,  denied  the  statements,  while  ad- 
mitting that  be  may  have  been  at  such  house 
at  the  dates  testified  to,  he  cannot  be  asked 
on  cross-examination,  for  the  purpose  of  dis- 
crediting him  and  degrading  his  character, 
whether  he  did  not  remain  all  ni^bt  at  that 
bouse  upon  a  certain  date,  some  six  months 
after  the  fire.    ( People  v.  Tiley,  84  Cal.  661. ) 

330.  Witness  cannot  be  impeached  by  evi- 
dence that  she  bad  been  guilty  of  bigamy. 
(Evans  v.  De  Lay,  81  Cal.  103.) 

331.  A  witness  may  be  asked,  on  cross- 
examination,  for  the  purpose  of  discrediting 
bis  testimony,  and  laying  a  foundation  for 
impeachment,  whether  he  had  not,  on  a 
previous  occasion,  made  a  collateral  agree- 
ment with  or  proposition  to  another  party 


for  a  consideration  to  suppress  the  very  testi- 
mony given  in  the  case.  Bucb  evidoice  does 
not  fall  within  the  rule  that  a  witness  cannot 
be  impeached  by  evidence  of  particular  wrong- 
ful acts  not  bearing  upon  the  matter  in  iasue, 
nor  within  the  rule  that  a  witness  cannot  be 
impeached  in  regard  to  a  purely  collateral 
matter.     (Barkly  v.  Copeland,  86  Cal.  483.) 

Impeachment  of  witness  by  evidence  as  te 
moral  character.    See  post,  VII,  7. 

332.  Where,  to  impeach  a  witness,  a  ques- 
tion as  to  a  particular  wrongful  act  is  asked, 
but  no  answer  is  required  or  given,  no  avail- 
able error  is  committed.  (Sharon  v.  Sharon, 
79  Cal.  633.) 

333.  The  record  of  a  conviction  of  a  misde- 
meanor is  not  admissible  for  the  purpose  of 
discrediting  a  witness,  unless  it  is  shown  that 
the  offense  involved  moral  turpitude  or  in- 
famy.    (People  V.  Carolan,  71  Cal.  196.) 

334.  A  witness  cannot  be  asked  on  croes- 
examiuation,  for  the  purpose  of  affecting  his 
credibility,  whether  he  had  been  arrested  and 
convicted  of  a  misdemeanor,  and  bad  been  in- 
caroerated  in  the  county  jail.  Under  section 
2051  of  the  CJodeof  Civil  Procedure,  evidence 
of  such  a  character  is  limited  to  convictions 
for  felonies.    ( People  ▼.  Carolan,  71  Cal.  195.] 

335.  It  is  not  proper  to  ask  a  witness,  for  the 
purpose  of  impeachment,  whether  he  had 
been  arrested,  pleaded  guilty,  and  paid  a  fine 
for  beating,  bruising,  and  battering  a  woman 
of  the  town.    (Jones  v.  Duchow,  87  Cal.  109.) 

336.  An  objection  to  such  question,  on  the 
ground  that  it  did  not  tend  to  impeach  Um 
witness,  and  that  the  record  was  the  best  evi- 
dence, is  specific  enough  to  invoke  the  rale 
which  does  not  permit  a  witness  to  be  im- 
peached by  evidence  of  particular  wrongfal 
acts.    (Jones  v.  Ducbow,  87  Cal.  109.) 

337.  Where  a  defendant  in  a  criminal  cue 
is^  under  cross-examination  as  a  witness  in 
his  own  behalf,  the  fact  of  his  former  convic- 
tion of  a  misdemeanor  cannot  be  proved  bjr 
his  oral  testimony.  The  record  of  conviction 
is  the  best  evidence,  and  is  indispensable. 
(People  ▼.  Schenick,  66  Cal.  626.) 

338.  In  order  to  discredit  a  witness  by 
showing  his  conviction  of  an  offense,  the  best 
evidence  of  the  conviction  is  requisite.    (Peo- 

gle  V.  McDonald,  39  Cal.  697.) 
ited  65  Cal.  626;  13  Or.  145. 

339.  It  is  not  competent  to  prove  by  parol 
conviction  of  witness  of  an  infamous  offense, 
in  order  to  discredit  his  testimony.  The 
record  of  the  conviction  is  the  best  evidence. 
(People  T.  Melvane,  39  Cal.  614.) 

Cited  13  Or.  146. 

340.  Since  the  amendments  of  1880  to  the 
Penal  Code,  a  defendant  indicted  for  a  felony, 
if  he  be  a  witness,  may  be  asked  the  qnestiw 
whether  he  has  previously  been  convicted  of 


(People  V.  John- 


a  felony,  but  suui  question  only  goes  to  tbe 
credibility  of  the  witness.    (People 
son,  67  Cal.  671.) 
Cited  78  Cal.  04;  100  Oal.  482,  483. 

341.  A  witness,  on  cross-examination,  mtf 
be  asked  if  he  has  not  been  convicted  of* 
felony,  and  the  party  asking  the  queetion 
may  also  introduce  the  record  of  his  oonvio- 


Digitized  by 


Google 


WITNESSES,  VII,  6,  7. 


3071 


tion.    (People  t.  Chin  Mook  Sow,  51  Gal. 

W7.) 

Cited  61  Cal.  544 ;  IS  Or.  145. 

342.  When  tbe  defendant  testifies  in  obief 
aboat  his  birth,  parentage,  education,  and 
basinesB,  he  may  bia  asked,  on  cross-examina- 
tion, whether  he  had  ever  been  arrested  be- 
fore.   (People  V.  Fong  Ohing,  78  Cal.  169.) 

343.  The  party  seeking  to  impeach  a  wit- 
ness may  ask  him  on  cross-examination 
whether  a  indgment  and  sentence  had  been 
pronoancea  against  him  for  a  felony.  (Peo- 
ple y.  Rodrigo,  69  Cal.  601.) 

844.  If  a  defendant,  who  is  on  trial  for  a 
larceny,  becomes  a  witness  in  bis  own  behalf, 
a  question  put  to  him  on  cross-examination, 
as  to  whether  he  has  not  been  previously  ar- 
rested for  another  larceny,  is  not  objection- 
able on  the  ground  that  tbe  defendant  cannot 
be  shown  to  be  guilty  of  the  offense  charged 
by  showing  that  he  nad  been  accused  of  an- 
other crime.  (People  t.  MoCaoley,  46  Oal. 
146.) 

346.  When  a  witness  called  by  the  people 
in  a  criminal  case,  on  his  cross-examination, 
testifies  thdft  he  is  in  jail,  and,  for  the  pur- 
pose of  affectinp;  his  credibility,  is  then  asked 
if  he  is  not  in  }ail  charged  with  house-break- 
ing, it  is  in  tbe  discretion  of  the  court  either 
to  overrule  or  sustain  an  objection  to  tbe 
question;  and  if  there  are  no  facts  which 
abow  an  abuse  of  this  discretion,  a  new  trial 
-will  not  be  granted.  (People  t.  Ah  Who,  49 
Cal.  32.) 

346.  On  a  trial  for  murder,  where  the  de- 
fendant has  been  called  as  a  witness  on  his 
own  behalf,  a  question  as  to  whether  or  not 
he  has  been  previously  arrested  lor  shooting 
at  certain  individuals  cannot  be  allowed  on 
cross-exaqiination  for  the  purpose  of  impeach- 
ing him  under  section  2^51  of  the  (Jode  of 
Civil  Procedure ;  nor  can  he  be  asked  as  to 
his  knowledge  of  tbe  unlawful  character  of 
the  business  carried  on  at  a  house  where  he 
was  employed  as  doorkeeper,  and  frequented 
by  the  deceased.  (People  t.  Hamblin,  68 
Cal.  101.) 

Cited  79  Cal.  673,  696;  81  Cal.  106;  96  Cal. 
180. 

347.  The  defendant  was  asked,  over  the 
objections  of  bis  attorneys :  "  Were  you  con- 
victed of  an  assault  with  intent  to  kill,  in  San 
Mateo  county?  If  so,  when?  "  Held,  it  is  not 
necessary  to  decide  whether  the  question  was 
a  proper  one  or  not.  It  is  snfiBcient  that  the 
fact  of  the  former  conviction  of  the  defend- 
ant was  proved  by  a  certified  copy  of  the 
record,  as  well  as  by  the  evidence  of  a  wit- 
ness, and  there  was  no  evidence  to  the  con- 
trary. But  on  this  point  see  People  v.  Chin 
Mook  Sow,  61  Cal.  600.  (People  v.  Rolfe,  61 
Cal.  540.) 

Credibility  of  witness  who  has  been  con- 
victed of  felony.    See  post,  IX,  5. 

7.  By  ErUeiice  of  Character  or  Reputation  for 
Truth  and  ¥»racity, 

348.  A  defendant  who  has  been  a  witness 
in  his  own  behalf  may  be  impeached  by  evi- 
dence as  to  his  general  reputation.  (People 
V.  Bentley,  77  Cal.  7.) 


349.  If  a  defendant  in  a  criminal  case  oSers 
himself  as  a  witness,  the  prosecution  may  in- 
troduce testimony  to  show  that  bis  general 
reputation  for  truth,  honesty,  and  integrity 
isTjad.  (People  v.  Beck,  68  Cal.  212.) 
Cited  66  Cal.  604 ;  78  Cal.  94. 

350.  An  inquiry  into  the  character  of  a  wit- 
ness for  the  purpose  of  impeaching  his  testi- 
mony must  be  restricted  to  his  character  for 
truth  and  veracity.  (People  v.  Yslas,  27  Cal. 
630.) 

351.  For  the  purpose  of  impeaching  a  wit- 
ness, the  inquiry  is  not  confined  to  his  reputa- 
tion for  truth  and  veracity,  but  may  extend 
to  his  general  reputation  for  truth,  honesty, 
and  integrity.    (Heath  v.  Scott,  66  Cal.  548. ) 

352.  When  it  is  sought  to  impeach  a  wit- 
ness by  attacking  his  reputation  for  truth, 
honesty,  and  integrity,  tlie  inquiry  and  an- 
swer must  be  as  to  his  general  reputation. 
(People  V.  Markham,  64  Cal.  157.) 

Cited  89  Cal.  573. 

353.  It  is  not  error  of  which  the  defendant 
can  complain  for  the  trial  court  to  charge 
the  jury  that  the  defendant,  when  a  witness 
in  his  own  behalf,  having  introduced  no  evi- 
dence of  his  good  character,  is  not  to  be  as- 
sailed by  the  prosecution  being  permitted  to 
introduce  proof  of  his  general  bad  character. 
(People  V.  Dolan,  96  Oal.  315.) 

354.  For  the  purpose  of  impeaching  the 
veracity  of  a  witness,  it  is  not  competent  to 
base  belief  on  personal  knowledge  as  distin- 
guished from  general  reputation.  (People  v. 
Methvin,  63  Cal.  68.) 

Cited  56  Cal.  638;  89  Cal.  574. 

355.  Where  a  witness  for  the  defense  was 
asked,  for  the  purpose  of  impeachment  of  the 
prosecuting  witness,  whether  he  knew  his 
general  reputation,  in  the  community  where 
he  lived  for  honesty,  truth,  and  veracity, 
and  the  witness  answered  tha;,  ho  only  knew 
from  what  he  heard  people  generally  say  of 
him,  it  is  error  for  the  court  to  rule  that  he 
could  only  testify  as  to  what  he  knew  of  his 
reputation  of  his  own  personal  knowledge. 
(People  V.  Webster,  89  Cal.  572.) 

Who  may  testify  to  good  reputation.  See 
post,  387. 

356.  A  witness  who  is  called  to  impeach  an- 
other may  answer  that  he  would  not  believe 
such  other  witness  on  oath.  This  has  been 
the  uniform  practice  in  this  state,  and  no  In- 
jury has  resulted  from  such  practice.  (Ste- 
vens V.  Irwin,  12  Cal.  306.) 

357.  It  is  not  essential  to  the  impeachment 
of  a  witness  to  prove  by  the  witnesses  called 
for  that  purpose  that  from  his  or  her  general 
bad  reputation  for  truth  and  veracity  they 
would  not  believe  him  or  her  under  oath. 
(People  V.  Tyler,  35  Cal.  653.) 

368.  Where  the  defendant  introduces  wit- 
nesses to  impeach  the  credibility  of  one  of 
plaintiff's  witnesses,  it  is  not  an  abuse  of  dis- 
cretion in  the  court  to  limit  him  to  eight  wit- 
nesses, provided  the  plaintiff  introduces  no 
witnesses  to  sustain  his  credibility.  (People 
V.Murray,  41  Cal.  66.) 

359.  Testimony  to  impeach  a  witness  should 
not  be  confined  to  his  character  for  truth  and 
veracity,  but  should  extend  to  his  entire  moral 
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character,  and  a  witness  ma^  be  impeached 
by  testimony  showing  that  his  general  moral 
character  is  bad.  (People  t.  Yslas,  27  Cal. 
630.) 

StSO.  Evidence  of  bad  character  for  chastity 
is  not  admissible  for  the  purpose  of  impeach- 
ing the  testimony  of  a  witness.     (People  T. 
Yslas,  27  Cai.  C30.) 
Cited  65  Cal.  651 ;  11  Nev.  331. 

361.  If  the  evidence  of  a  witness,  introduced 
by  the  people  in  a  criminal  case,  shows  that 
she  is  a  prostitute,  the  defendant  is  not  in- 
jured by  a  refusal  of  the  court  to  allow  him 
to  prove  that  she  is  reputed  to  be  a  woman  of 
that  character.  (People  v.  Beed,  48  Cal.  553.) 
Cited  62  Cal.  310. 

362.  A  witness,  with  a  view  to  impeach 
bim,  was  asked  certain  questions  affecting 
bis  moral  character.  Held,  ttiat  they  were 
rightly  ruled  out.  (Hinkle  v.  San  Francisco 
etc.  E.  R.  Co.,  66  Cal.  e27.) 

Cited  79  Cal.  673;  81  Cal.  106. 

Remark  of  judge  sustaining  character.  See 
post,  YU,  11. 

8.  By  Showing  Animua,  Motin,  or  Hoatilhy  of 
Witntaa. 
863.  The  rale  as  to  evidence  of  contradictory 
statements  applies  equally  to  evidence  of  dec- 
larations or  acta  of  hostility  or  ill-feeling  on 
the  part  of  the  witness.  There  is  no  distinc- 
tion between  admitting  declarations  of  hostil- 
ity of  the  witness,  by  way  of  impairing  the 
force  of  his  testimony,  and  admitting  contra- 
dictory statements,  so  far  as  this  rule  is  con- 
cerned. (Baker  v.  Joseph,  16  Cal.  173.) 
Cited  27  Cal.  68. 

364.  It  is  always  competent  for  the  party 
against  whom  a  witness  is  called  and  testifies 
to  show  that  the  witness  entertains  feelings 
of  hostility  and  jredjudice  toward  him.  (Peo- 
ple V.  Wasaon,  65  Cal.  538.) 

Cited  67  Cal.  292. 

365.  The  party  against  whom  a  witness  is 
called  may  cross-examine  bim  for  the  purpose 
of  showing  his  hostility.  (Hartman  v. 
Bogers,  69  Cal.  643;  Silvey  V.  Hodgdon,  48 
Cal.  185.) 

366.  The  state  of  mind  of  a  witness  as  to 
his  bias  or  prejudice,  his  interests  involved, 
and  his  hostility  or  friendship  toward  the 
parties,  are  always  proper  matters  for  inves- 
tigation by  the  adverse  party,  upon  cross- 
examination.  (People  v.  Thomson,  92  Cal. 
606.) 

367.  A  witness  for  the  prosecution  in  a 
caiminal  case  may,  on  his  cross-examination, 
be  interrogated  as  to  any  matter  which  may 
tend  to  show  that  he  is  biased  against  the 
party  conducting  the  cross-examination,  or 
that  he  has  an  interest  in  the  result  adverse 
to  such  party.  (People  v.  Benson,  62  Cal. 
381.) 

Cited  65  Cal.  540;  66  Oal.  604;  70  Cal.  229. 

368.  The  defendant  in  a  criminal  case  is  en- 
titled to  cross  examine  a  witness  for  the 
prosecution,  for  the  purpose  of  showing  his 
hostility  to  the  accused ;  and  the  refusal  to 
permit  such  cross-examination  is  error,  un- 
less it  appear  as  a  matter  of  law  that  the  an- 
swers 01  the  witness  to  the  questions  asked 


could  have  no  tendency  to  show  bias  on  bis 
part.  ( People  v.  Lee  Ah  Chuck,  66  Cal.  662.) 
Cited  92  Cal.  510. 

369.  If  a  witness  is  a  very  material  one  for 
the  party  introducing  him,  and  has  been  in- 
timately associated  with  him  in  relation  to 
the  matters  in  suit,  the  opposite  party  has  a 
right  to  test  his  credibility  on  cross-examina- 
tion by  any  questions  calculated  to  illustrate 
his  attitude  to  the  parties,  even  if  the  ques- 
tions are  not  strictly  speaking  cross-examina- 
tion. (Harper  V.  Lamping,  33  Cal.  641.) 
Cited  66  Cal.  667;  71  Cal.  32;  1  Aris.  186. 

370.  This  hostility  may  be  established  by 
proof  of  the  acts  or  declarations  of  the  wit- 
ness, provided  his  attention  is  fint  called  to 
the  particular  acts  or  declarations  proposed 
to  be  proved,  with  sufficient  minuteness  as  to 
time  and  circumstances.  (Silvey  v.  Hodgdon, 
48  Cal.  185.) 

371.  Where  a  witness  testified  favorabljr  to 
the  defendant,  in  his  examination  in  chief, 
it  is  competent  to  ask,  on  cross-examination, 
whether  lie  had  not  made  statements  out  of 
court  tending  to  show  his  friendly  feeling 
toward  the  defendant,  and  whether  he  had 
not  expressed  an  intention  to  suppress  facts 
within  his  knowledge  that  would  injure  de- 
fendant's case ;  and  such  statements  may  be 
proved  to  impeach  the  witness  if  he  denies 
making  them.  (People  v.  Murray,  86  Cal. 
350.) 

372.  A  witness  for  the  prosecution  in  a  case 
of  murder  may  propernr  be  asked,  in  bis 
cross-examination,  wlietber  he  had  agreed  to 
be  present,  and  to  aid  the  deceased  in  the 
expulsion  of  the  defendant,  who  committed 
the  homicide  while  an  attempt  was  being 
made  to  expel  him  from  premises  claimed  by 
the  deceased.  (People  v.  Furtado,  67  Cal. 
346.) 

373.  On  the  trial,  one  of  the  plaintifFs,  when 
testifying  as  a  witness  in  his  own  behalf,  was 
asked  on  cross-examination  if  he  had  not  on 
a  certain  night  gone  with  shotguns  upon  the 
premises  in  controveray,  while  the  defend- 
ants were  in  the  peaceable  x>ossession  thereof, 
and  forcibly  dispossessed  them.  The  court 
disallowed  the  question.  Held,  that  the 
question  was  proper  as  tending  to  show  that 
tne  witness  was  biased  or  entertained  ill- 
will  against  the  defendants,  but  that  its  re- 
jection was  without  prejudice,  as  the  witness 
had  previously  admitted  entertaining  iU-wUl 
toward  one  of  the  defendants.  (Anderson  v. 
Black,  70  Cal.  226.) 

374.  Where  a  witness  has  testified  to  mat- 
ters material  to  the  issues,  the  party  i^ainst 
whom  he  has  testified  may,  on  cross-examin- 
ation, show  that  the  witness  is  hostile  to  or 
prejudiced  aeainst  him,  and  to  that  end  may 
fay  the  foundation  for  showing  that  the  wit- 
ness has  attempted  to  buy  or  bribe  other 
witnesses ;  but  this  can  only  be  done  when 
the  witness  has  testified  to  material  matters. 
(Luhrs  V.  Kelly,  67  Cal.  289.) 

375.  If  married  women  testify  as  witnesses 
for  the  people  in  a  criminal  case,  the  defend- 
ant cannot,  for  the  purpose  of  affecting  their 
credibility,  introduce  testimony  to  prove  a 
conspiracy  on  the  pert  of  their  husbands  to 
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falaely  progecate  him  and  obtain  hie  prop- 
erty.   (People  y.  Parton,  49  Cal.  632.) 

S76.  Where  the  teatimony  of  a  witness  for 
the  prosecution,  on  cross-examination,  dis- 
doaes  prejudice  against  the  family  of  the  de- 
fendant on  account  of  what  was  heard  about 
their  character,  the  particular  reason  for  the 
prejudice  is  immaterial,  and  a  question  as  to 
what  the  character  was  which  the  witness 
speaks  about  may  be  ruled  out  without  pre- 
judicial error.  (People  v.  Goldenson,  76  Oal. 
828.) 

377.  If  it  is  proposed  to  assail  credibility  of 
witness  by  letter  in  which  hostility  is  shown 
to  the  party  against  whom  he  is  called,  and 
the  letter  is  shown  to  the  witness,  and  he 
denies  writing  it,  the  handwriting  mar  be 

SroTed  by  other  witnesaes.    (Silvey  ▼.  Hodg- 
on,  48  Cal.  186.) 

Impeachment  on  denial  of  otter  to  procure 
testimony.    See  ante,  320. 

9.  By  Showing  Impaachmtnt  on  Formor  Trial. 

378.  Witness  cannot  be  discredited  by  ask- 
ing him  if  he  had  not  been  impeached  as  a 
witness  apon  the  trial  of  another  action. 
(Cockrill  T.  Hall,  76  Cal.  192.) 

Credibility  of  impeached  witneaa.  See 
post,  IX,  5. 

to.  Want  of  Roligiout  Boliof. 

379.  A  witness  cannot  be  impeached  by 
evidence  showing  him  to  be  a  person  without 
religious  belief.  (People  v.  (3opBey,  71  Cal. 
548.) 

H.  Objoetiott  to:   How  Trial  for;   Momarkt  of 
Judge,  What  Improper. 

Impeachment,  evidence,  objection  to.  See 
Appeals,  2368. 

General  objection  to  impeaching  evidence. 
See  Appeals,  2788. 

Evidence  contradicting  witness  as  ground 
for  new  trial.    See  New  Trial,  IV,  21,  g. 

380.  A  remark  of  the  judge  upon  the  cross- 
examination  of  a  witness,  upon  which  it  was 
attempted  to  show  a  discrepancy  between 
her  testimony  at  the  trial  and  that  given  by 
her  at  the  preliminary  examination,  that  he 
could  not  see  any  discrepancy  in  the  testi- 
mony, though  improper,  is  not  prejudicial 
error  if  there  was  in  fact  no  diacrepancy. 
(People  T.  Elliott,  80  Cal.  296.) 

381.  If  character  of  a  witness  is  called  in 
question  during  a  trial,  and  the  judge  makes 
a  remark  from  the  bench  indorsing  his  re- 
spectability, it  is  good  cause  for  a  reversal  of 
judgment  if  the  testimony  of  the  witness  is 
material.  (McMinn  v.  Whelan,  27  Cal.  300.) 
Cited  92  Cal.  490;  7  Nev.  383 ;  13  Nev.  512. 

ym.  Svstalnfnir  Bepvtatloii  or  Character 
of  Witness. 

382.  Where  a  plaintiff  in  ^rebuttal  intro- 
duces evidence  in  contradiction  of  the  wit- 
nesses of  the  defendants,  it  is  competent  to 
the  latter,  after  the  plaintiff  has  rested,  to 
support  their  credibility  by  the  introduction 
of  additional  testimony.  (Wade  v.  Thayer, 
40  Cal.  578.) 

Cited  6  Col.  259. 

Cai.  Dienr,  Vou  ni.— 19S 


383.  If  the  defendant  proves  that  a  witness, 
called  and  examined  by  the  prosecution,  has. 
been  convicted  of  a  felony,  it  is  an  assault 
upon  the  character  of  the  witness  for  in- 
tegrity and  truth,  and  the  prosecution  may, 
in  rebuttal,  examine  witnesses  to  prove  that 
the  reputation  of  the  witness  for  truth  and 
integrity  is  good  in  the  community  wtiere  he 
resides.    (People  v.  Amanacns,  50  Cal.  233.) 

384.  If  a  defendant  introduces  evidence  on 
a  trial  for  murder  tending  to  sliow  that  one 
of  the  people's  witnesses  was  sulwrned,  and 
had  l)een  paid  for  bis  testimony,  the  prosecu- 
tiou  in  rebuttal  may  introduce  testimony  to 
show  the  good  character  of  the  witness  for 
truth  and  veracity.  (People  t.  Ah  Pat,  48 
Cal.  62.) 

Cited  13  Or.  186. 

385.  Evidence  of  the  good  character  of  a 
witness  cannot  be  given  until  his  character 
has  been  attacked  by  evidence  that  his  reputa- 
tion for  truth,  honesty,  and  integrity  is  bad. 
(People  V.  Bush,  65  Cal.  129.) 

386.  Evidence  ia  not  admissible  to  prove 
that  the  character  of  a  witness  for  truthful- 
ness is  good  unless  the  opposite  party  has 
tried  to  impeach  him  by  snowing  that  his 
general  reputation  is  bad.  (People  v.  Cow- 
gill,  93  CaL  696.) 

387.  It  is  error  to  strike  out  the  evidence  of 
a  witness  called  to  sustain  the  reputation  of 
another  witness  for  truth,  honesty,  and  in- 
tegrity against  an  attempted  impeachment 
thereof,  on  the  ground  that  the  witness  had 
never  beard  such  reputation  discussed,  or 
talked  with  any  one  about  it,  if  be  states  that 
he  has  known  the  witness  personally  for 
twenty-seven  years,  and  knows  what  his 
reputation  is,  and  that  it  is  good.  (First 
Nat.  Bank  of  Oakland  v.  Wolff,  79  Cal.  69.) 

388.  A  witness,  introduced  to  sustain  the 
character  of  a  witness  whose  reputation  had 
been  attacked,  was  asked  (by  the  district  at- 
torney) the  question :  "  From  what  yon  know 
of  him,  would  you  believe  him  under  oath?  " 
Held,  that  the  question  was  improper,  but  as 
it  was  asked  and  answered  without  objection, 
there  was  no  error.  (People  v.  Ramirez,  66 
Cal.  633.) 

389.  When  an  attempt  is  made  to  impeach  a 
witness,  by  proving  former  statements  made 
by  tiim  in  conflict  with  what  he  has  stated 
before  the  court,  his  credit  cannot  be  sus- 
tained by  proof  that  he  made  to  other  per- 
sons before  being  called  as  a  witness,  the 
same  statement  detailed  in  his  testimony. 
(People  V.  Doyell,  48  Cal.  86.) 

Cited  74  Cal.  4;  88  Cal.  898. 

390.  Such  statements  made  by  the  witness 
may,  however,  be  admissible  in  contradiction 
of  evidence  tending  to  show  that  the  state- 
ment made  by  him  under  oath  is  a  fabrica- 
tion of  a  late  date,  if  the  statements  were 
made  before  their  efiect  could  be  foreseen ; 
and  perhaps  in  other  peculiar  cases.  (People 
V.  Doyell,  48  Cal.  86.) 

391.  Where  an  attempt  is  made  to  impeach 
a  witness  by  showing  that  his  testimony  was 
given  under  the  innuence  of  some  motive 
prompting;  him  to  make  a  false  statement, 
evidence  is  admissible  to  show  that  he  made 
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jtrior  Bimilar  Btatements  at  a  time  when  the 
impated  motive  did  not  exist ;  and  the  admis- 
rion  of  such  prior  statements  before  any  evi- 
dence tending  to  impeach  his  motives  has 
been  introduced  is  not  a  prejudicial  error, 
if  such  impeaching  evidence  is  subsequently 
given.  (Barkly  t.  Copeland,  74  Cal.  1.) 
Cited  88  Cal.  398. 

392.  The  impeachment  of  the  attachment 
debtor,  who  has  testified  as  a  witness  for  the 

Slaintifi  to  the  validity  of  the  sale,  by  evi- 
ence  on  the  part  of  the  defendant  of  state- 
ments made  by  the  witness  inconsistent  with 
his  testimony,  and  by  showing  that  his 
reputation  for  truth  was  bad,  cannot  be  re- 
butted by  proof  on  the  part  of  the  plaintiff 
that  the  witness  had  maide  prior  statements 
consistent  with  his  testimony  at  a  time  so  far 
remote  as  to  preclude  the  idea  of  fabrication. 
(Mason  y.  Vestal,  88  Cal.  896.) 

393.  Befnsal  to  allow  witness  to  testify  to 
good  reputation  of  the  defendant  for  truth, 
qonestv,  and  integrity  is  not  a  prejudicial 
error  if  be  and  several  other  witnesses  have 
previously  testified  substantially  to  that 
effect,  and  their  evidence  is  not  contradicted 
by  the  prosecution.  (People  v.  Kalkman,  72 
Cal.  212.) 

Corroboration,  evidence  admissible  in.  See 
Common  Carriers,  130. 

IX.  Credibility  ef  Witsease^ 

/.  Oeatrat  Rules  as  to;  Credibility  is  QuesHoa  for 
Jury. 

394.  It  is  province  of  jury  to  decide  on 
credibility  oi  witnesses.  (Wing  Chang  y. 
Loa  Angeles,  47  Cal.  631 ;  People  y.  Clark,  84 
Cal.57f.) 

895.  Where  the  value  and  weight  of  evi- 
dence  dei>end  upon  the  credibility  of  the  wit- 
nesses, it  is  a  matter  peculiarly  for  the  jury  to 
determine.    (People  v.  Cesena,  90  Cal.  381.) 

896.  McB.,  the  accomplice,  swore  to  the 
larceny  by  the  defendant.  The  court  in- 
structed tne  jury  "  that  though  the  witness 
McB.  was  impeached,  if  his  testimony  was 
corroborated  by  the  testimony  of  witnesses 
nnimpeached,  they  were  bound  to  believe  his 
testimony.  Held,  that  the  instruction  was 
wrong,  as  taking  from  the  jury  their  right  to 
jadge  of  the  credibility  of  all  the  statements 
of  tne  witness.  (People  y.  Eckert,  16  Cal. 
110.) 

397.  Positive  testimony  of  witnesses  may 
be  overcome  by  circumstances  showing  that 
they  are  mistaken.  A  court  may  reject  the 
most  positive  testimony,  though  the  witness 
be  not  discredited  by  direct  testimony  im- 
peaching him  or  contradicting  bis  statements. 
The  inherent  improbability  of  a  statement 
may  deny  to  it  all  claims  of  belief.  (Baker 
y.  Fireman's  Fund  Ins.  Co.,  79  Cal.  34.) 
Cited  87  Cal.  574 ;  11  Mont.  273. 

898.  In  its  instructions,  the  court  charged 
the  jury,  in  reference  to  the  evidence  of  cer- 
tain witnesses,  as  follows:  "You  should 
carefully  determine  the  amount  of  credibility 
to  which  their  evidence  is  entitled.  If  con- 
vincing and  carrying  with  it  a  belief  in  its 
truth,  act  upon  it ;  ifnot,  you  have  a  right  to 
reject  it."    Held,  that  the  instruction  was 


S roper.    (People  v.  Ching  Hing  Obang,  74 
al.  389.) 

399.  The  court  charged  the  jury  as  follows: 
"  When  facts  are  testified  to  by  witnesses  who 
are  not  impeached,  and  there  is  no  inherent 
improbability  in  the  statement,  the  jury  are 
bound  to  take  that  evidence  as  proving  the 
particular  fact ;  and  the  jury  have  no  right 
capriciously  to  disregard  evidence  where  it  is 
not  controverted,  and  the  character  of  the 
witnesses  is  good,  and  the  stoty  is  protnble." 
Held,  though  there  should  be  no  necessity 
for  such  an  instruction,  still  as  a  matter  of 
law  the  instruction  is  correct.  (Hay ward  y. 
Rogers,  62  Cal.  349.) 

400.  An  instruction  to  the  jnry,  requested 
by  the  defendant,  that  "  every  witness,  the 
defendant  included  (if  called  as  a  witness)  is 
presumed  to  speak  the  truth,  and  the  jury  are 
bound  to  remember  sach  presumption  in  de- 
termining the  facts  admitted  to  them  for 
their  consideration,"  is  properly  qualified  l^ 
the  court  by  adding  that  "  this  presumption 
is  a  dispntable  one,  and  is  not  conclusive 
upon  you.  You  are  the  sole  and  exclusive 
judges  of  the  credibility  of  the  witnesses  and 
of  the  weight  to  be  given  to  the  testimony  of 
each.  In  determining  the  weight  of  the  tes- 
timony, you  have  the  right  to  take  into  con- 
sideration the  interest,  it  any,  which  the  wit- 
ness may  have  in  the  result  of  the  trial,  his 
conduct  on  the  stand,  his  general  appearaiKW 
and  demeanor  before  you,  and  whether  or  not 
it  is  such  as  convinces  you  that  he  is  speaking 
the  truth,  or  otherwise."  (People  y.  Dolan, 
96  Cal.  315.) 

401.  An  instruction  as  to  the  credibility  of 
witnesses  quoted  in  the  opinion,  reviewed, 
and  held  misleading.  (People  y.  Edaon,  68 
Cal.  549.) 

Instructions  as  to  witness  false  in  part,  See 
post,  IX,  2. 

Instruction  as  to  credibility  of  defendant 
testifying.    See  post,  IX,  3. 

Credibility  of  is  for  ]ury.  See  Criminal 
Law,  1910,  XVin,  14,  n;  Instructions,  115. 

Defendant  testifying,  credibility  of  is  for 
jnry.    See  Criminal  Law,  1955. 

Instructions  as  to  credibility  of  relative. 
See  post,  IX,  4. 

Credibility  of  witness,  review  of  on  appeal. 
See  Appeals,  XI,  19. 

Children  as  witnesses,  discrepancies.  See 
Criminal  Law,  2608,  2609. 

Number  of  witnesses  does  not  conclude. 
See  Instructions,  103,  104. 

2,  WHnsss  Falsely  Swearing  in  Part 

402.  Jury  may  reject  whole  of  testimony  of 
witness  who  has  willfully  sworn  falsehr  as  to 
a  material  point.  (People  y.  Soto,  w  Ct\. 
367.) 

Cited  67  Cal.  403;  69  Cal.  238. 

403.  Distrust  which  is  cast  upon  witnesa 
willfully  false  in  a  material  part  of  bis  testi- 
mony is  a  presumption  of  law  for  the  court, 
with  which  the  jury  have  nothing  to  do,  ex- 
cept to  receive  and  act  upon  it.  It  is  a  re- 
buttable presumption,  however,  and  may  be 
overcome  by  facts  and  circumstances  of 
wliioh  they  are  the  sole  judges.  (White  t. 
Disber,  67Cal.  402.) 
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404.  The  rale  that  s  witness  who  testifies 
&l8ely  in  one  thing  is  to  be  disbelieved  in  all 
tbines  applies  only  to  cases  where  a  witness 
'willmlly  testifies  falsely,  and  does  not  apply 
to  cases  where  the  witness  is  innocently  mis- 
taken. (People  y.  Strong,  30  Cal.  151.) 
Cited  53  Oal.  494;  67  Oal.  403;  12  Mont.  241. 

406.  The  maxim  that  "  a  witness  false  in 
one  part  of  his  testimony  is  to  be  distrusted 
in  outers  "  does  not  apply  to  false  testimony 
8:iyen  in  some  other  action  or  proceeding.  A 
"witness  may  be  impeached  by  showing  that 
be  has  testified  diSerently  in  regard  to  the 
same  matter  in  some  other  action ;  but  a  iury 
'would  be  justified  in  belieying  his  second  in- 
stead of  his  first  statement.  The  court  did 
not,  therefore,  err  in  refusing  to  instruct  the 
jury  that,  if  E.  believed  at  the  time  of  filing 
a  petition  in  insolvency  that  he  owned  the 
j?ropertj;  in  controversy,  it  was  his  duty  to 
include  it  in  his  schedule,  and  his  willful  and 
intentional  neglect  so  to  do  made  his  oath  at- 
tached to  said  schedule  false ;  that  when  a 
witness  haa  intentionally  perjured  himself  in 
a  judicial  proceeding,  the  jury  must  regard 
his  whole  testimony  with  snspicion,  and  dis- 
credit it,  except  in  snob  particulars  as  it  is 
corroborated  by  other  circumstances.  (Car- 
roll ▼.  Sprague,  59  Cal.  655.) 

406.  Under  section  2061,  subdivision  3,  of 
the  Code  of  Civil  Procedure,  a  witness  false 
in  one  part  of  his  testimony  "  is  to  be  "  dis- 
trasted  in  others^  and  an  instruction  to  the 
jury  that  such  a  witness  "  may  "  be  distrusted 
IS  error.  (White  y.  Disher,  67  Cal.  402.) 
Cited  71  Cal.  397. 

407.  Under  section  2061  of  the  Code  of 
Civil  Procedure,  the  court  may  instruct  the 
jury  to  distrust  or  reject .  in  its  entirety  the 
testimony  of  a  witness  who  has  willfully  tes- 
tified falsely  in  regard  to  any  one  person  or 
any  particular  fact  in  the  case,  (reople  y. 
Flynn,  73  Cal.  511.) 

406.  It  is  not  error  to  instruct  the  jury  that 
"if  any  witness  has,  in  their  judgment,  sworn 
faleely  in  any  material  respect,  he  is  to  be 
distrusted  in  all  others,  and  his  testimony  is 
not  to  be  accepted  and  acted  on  without  great 
caution."  (People  y.  Righetti,  66  Cal.  184.) 
Cited  12  Mont.  Ml. 

409.  An  instruction  that  if  the  jnry  "  be- 
lieved any  witness  had,  upon  the  stand,  will- 
fully sworn  falsely  in  respect  to  any  matter 
material  to  the  issue  on  trial,  they  should 
disregard  his  testimony  altoeether,"  was 
properly  refused.  (People  y.  Hicks,  53  Cal. 
864.) 

Cited  67  Cal.  403 ;  69  Cal.  238. 

410.  An  instruction  in  a  criminal  prosecu- 
tion, to  the  effect  that  if  the  jury  should  be- 
lieve that  any  witness  had  sworn  falsely  as  to 
any  fact  in  the  case  they  were  at  liberty  to 
entirely  disregard  the  testimony  of  such  wit- 
ness, is  not  erroneous.  (People  v.  Ah  Sing, 
95  Cal.  654.) 

411.  It  is  not  error  to  instruct  the  jury 
that  if  thev  believe  any  witness  has  willfully 
testified  falsely  to  any  material  fact,  it  is  their 
duty  to  discredit  him.  The  verbs  "  discredit " 
and  "distrust "  have  substantially  the  same 
meaning.    (People  v.  Clark,  84  Cal.  573.) 


412.  It  is  not  error  to  refuse  an  offered  in- 
struction— "  a  witness  false  in  one  part  of  his 
testimony  is  to  be  distrusted  in  others" — when 
an  instruction  is  given  in  these  words :  "A 
witness  willfully  false  in  one  part  of  his  tes- 
timony is  to  be  distrusted  in  others."  (Peo- 
ple v.  Sprague,  63  Cal.  491. ) 

Cited  53  Cal.  366 ;  59  Cal.  369 ;  66  Cal.  186 ;  67 
Cal.  403;  69  Cal.  238;  73  Cal.  516;  84  Cal. 
583;  8  Col.  453;  12  Mont.  241. 

413.  An  instruction  that  "a  witness  false 
in  one  part  of  his  testimony  is  to  be  dis- 
trusted in  other  parts"  is  not  erroneous,  al- 
though the  word  ''  willfully"  is  not  inserted 
immediately  before  the  word  "  false"  in  the 
instruction.  (People  v.  Treadwell,  69  Cal. 
228.) 

Cited  73  Cal.  616;  95  Cal.  656. 

414.  Where  a  certain  witness  baa  testified 
falsely  upon  a  particular  point,  the  court  need 
not  specifically  direct  tne  attention  of  the 
jmry  to  such  evidence,  or  instruct  them  that 
it  18  material,  and  if  they  believe  it  to  be 
false,  to  distrust  the  entire  testimony  of  the 
witness.  A  general  instruction  to  distrust 
the  entire  evidence  of  any  witness  whom  they 
find  to  have  willfully  sworn  falsely  upon  any 
material  point  is  safficient.  (People  y. 
Demousset,  71  Cal.  611.) 

8.  Party  m  Witn»$s,  Credibility  et. 

415.  The  defendant  in  a  criminal  case,  tea- 
tifying  in  bis  own  behalf,  occupies  a  relation 
to  the  case  different  from  that  occupied  by 
any  other  witness.  It  is  onljr  by  virtue  of  a 
provision  of  the  code  that  he  is  permitted  to 
testify  at  all,  and  it  is  manifest  that  he  labors 
under  the  strongest  temptation  to  which  any 
witness  could  he  subjected.  It  is  not  error, 
therefore,  for  the  court  to  call  the  attention 
of  the  jury  to  that  circumstance.  Sharpstein 
and  McKee,  J  J. ,  dissenting.  (People  v.  Mor- 
row, 60  Cal.  142.) 

416.  Where  the  defendant  in  a  criminal 
prosecution  has  been  examined  as  a  witness 
in  his  own  behalf,  it  is  not  error  to  instruct 
the  jury  that  he  had  aright  to  do  so,  and  that 
they  were  to  consider  his  testimony  as  they 
would  that  of  an^  other  witness  j  but  that 
they  should  bear  m  mind  the  position  of  the 
defendant,  the  manner  in  whicn  he  would  be 
affected  by  their  verdict,  and  the  very  great 
interest  he  must  feel  in  the  result  of  the 
trial,  and  bow  it  might  affect  his  credibility 
or  color  his  testimony.  (People  v.  Faulke,  96 
Cal.  17.) 

417.  Where  a  defendant  is  a  witness  in  his 
own  behalf,  it  is  not  error  for  the  court  to 
instruct  the  jury  that  in  weighing  his  evi- 
dence they  must  consider  the  circumstances 
under  which  he  testified^  being  the  defend- 
ant in  the  case,  and  having  such  important 
interests  dependent  upon  the  result.  (Peo- 
ple V.  Wheeler,  65  Cal.  77.) 

Cited  20  Nev.  409. 

418.  A  charge  to  the  jury  that  while  the 
defendant  and  two  other  persons,  who  were 
also  charged  with  the  same  offense,  were  al- 
lowed to  testify,  yet  their  testimony  is  not 
entitled  to  the  same  consideration  as  the  tes- 
timony of  persons  not  charged  with  crime,  if 
not  error,  is  at  least  on  the  verge  of  error, 
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where  it  appears  that  only  the  prosecating 
witness  baci  testified  against  the  three,  and 
bis  testimony  is  subject  to  unfavorable  criti- 
cism.   (People  ▼.  Murray,  86  Cal.  31.) 

419.  It  is  an  invasion  of  the  province  of  the 
jury  so  to  instruct  them  as  to  give  a  different 
rule  for  weighing  the  evidence  of  the  wit- 
nesses for  the  defendant  generally  from  that 
which  was  applied  to  the  prosecuting  witness, 
and  discriminating  against  the  former  as  to 
the  prot>ability  of  their  evidence.  (People  v. 
Murray,  86  Cal.  81.) 

420.  Where  the  court  instraoted  the  jury  in 
respect  to  the  weight  and  effect  proper  to  be 

given  to  defendant's  evidence,  who  had  testi- 
ed  at  the  trial  in  his  own  behalf  that  "in 
addition  to  noticing  his  manner  and  the 
probability  of  his  statements,  taken  in  con- 
nection with  the  evidence  in  the  cause,  you 
should  consider  his  relation  and  situation  un- 
der which  he  gives  his  testimony,  and  the 
consequences  to  him  relating  from  the  results 
of  this  trial,  and  all  the  inducements  and 
temptations  which  would  ordinarily  influence 
a  person  in  his  situation If  convinc- 
ing, and  carrying  with  it  a  belief  in  its  truth, 
act  upon  it ;  if  not,  you  have  a  right  to  reject 
it."  Held,  that  there  was  no  error.  (People 
V.  Cronin,  34  Cal.  191,  cited  60  Cal.  147, 148, 
62  Cal.  522, 67  Cal.  379, 86  Cal.  36,  9  Nev.  130, 
15  Nev.  54, 16  Nev.  38,  19  Nev.  141,  20  Nev. 
409,  2  N.  M.  130,  4  Utah,  62,  6  Utah,  179; 
People  v.  Morrow,  60  Cal.  142,  cited  65  Cal. 
78,  67  Cal.  379, 19  Nev,  141,  20  Nev,  409,  8  Col, 
454 ;  People  v.  Nichols,  62  Cal.  518 ;  People  v. 
O'Neal,  67  Cal.  378,  cited  20  Cal.  409.) 

421.  An  instruction  to  the  jury  in  a  criminal 
action,  directing  their  attention  to  the  fact 
that  the  defendant  had  offered  himself  as  a 
witness  on  his  own  behalf,  and  saying  to 
them  that  in  considering  the  weight  and 
effect  to  be  given  to  his  evidence,  in  addition 
to  noticing  nis  manner  and  the  probability 
of  his  statements,  they  could  consider  his  re- 
lation to  the  case,  and  the  circumstances  un- 
der which  he  gave  his  testimony,  the  conse- 
quences to  him  resulting  from  tne  verdict  in 
tne  case,  and  all  the  inducements  and  tempta- 
tions which  would  ordinarily  influence  a  per- 
son in  his  situation,  having  been  sanctioned 
under  the  old  constitution,  must  be  con- 
sidered as  a  part  of  a  similar  provision  of  the 
constitution  of  1879,  and  cannot  be  held  er- 
roneous. It  would  be  better,  however,  to  en- 
tirely omit  such  instruction  from  those  asked 
and  given  on  behalf  of  the  prosecution  in  the 
future.    (People  T.  O'Brien,  96  Cal.  171.) 

422.  On  the  trial  the  defendant  testified  as 
a  witness  in  his  own  behalf.  The  court  in- 
structed the  jury  that  in  weighing  his  testi- 
mony they  should  consider  his  position,  the 
manner  in  which  he  might  be  affected  by  the 
verdict,  and  the  very  grave  interest  he  must 
feel  in  it,  and  whether  this  position  and  in- 
terest might  not  affect  his  credibility  and 
color  his  testimony;  but  that  they  should 
weigh  the  testimony  fairly,  and  give  it  such 
credit  as  they  thought  it  ought  to  receive. 
Held,  that  the  instruction  was  proper.  (Peo- 
ple V.  Knapp,  71  Cal.  1.) 

Cited  20  Nev.  409. 


Party  as  witness,  credibility.  See  Criminal 
Law,  838. 

Instructions  as  to  credibility  of  defendant 
testifying.    See  Criminal  Law,  XVIII,  18,  i. 

Credibility  of  accomplice.  See  Criminal 
Law,  805,  806. 

4.  When  li»lativ»s  of  Partf  TtaMf. 

423.  In  a  criminal  case,  where  a  son  of  the 
defendant  testifies  in  his  behalf,  evidence  of 
their  relationship  is  admissible,  and  the 
court  may  instruct  the  jury  that  they  may 
consult  their  general  knowledge  and  experi- 
ence in  life  as  to  whether  or  not  a  son  would 
l>e  apt  to  favor  his  father  in  giving  his  testi- 
mony. (People  v.  Wong  Ah  Foo,  69  Cal.  180. ) 
Cited  71  Cal.  608. 

424.  Where  certain  near  relatives  of  de- 
fendant have  testified  in  his  favor,  on  a  trial 
for  murder,  the  court  may  instruct  the  jury 
to  bear  in  mind  their  relationship  to  the  de- 
fendant, the  manner  in  which  they  might  be 
interested  in  the  verdict,  and  the  very  grav« 
interest  they  must  feel  in  it,  and  to  consider 
whether  their  position  and  interest  might 
not  affect  their  credibility  or  color  their  testi- 
mony,   (People  V.  Bush,  71  Cal.  602.) 

6.  Imptttchtd  Witness;  Witneee  Coaricteit  of  Fel- 
ony; Inmate  of  Low  Reaort. 

426.  The  evidence  of  a  witness  who  has 
been  impeached  may  be  disregarded  by  the 
jury,  and  the  court  may  so  instruct.  (People 
V.  Phillips,  70  Cal.  61.) 

426.  The  court  below  did  not  err  in  refus- 
ing to  instruct  the  jury  that  "  a  witness  who 
has  been  convicted  of  the  crime  of  burglary, 
and  served  out  a  term  of  imprisonment  for 
such  crime,  is  not  entitled  as  a  witness  to  foil 
credit  at  your  hands."  (People  v.  McLane, 
60  Cal.  412.) 

427.  Where  certain  witnesses  were  inmatea 
of  a  low  theater  where  actresses  were  em- 
ployed to  serve  drinks,  attend  the  boxes,  and 
solicit  patronage  for  the  bar,  it  is  error  to  in- 
struct the  jurv  that  as  the  law  allows  and 
licenses  such  places,  "  it  is  submitted  whether 
it  is  justifiable  to  chai^ge  its  inmates  with 
want  of  veracity  unless  accompanied  with 
other  proof."  It  is  for  the  jury  to  determine 
whether  or  not  snch  fact  ought  to  influence 
them  in  passing  upon  the  credibility  of  the 
witnesses.     (People  v.  Wallace,  89  Cal.  168.) 

Instruction  as  to  credibility  of  impeached 
witness.    See  ante,  396. 

X.  Exclosioii  of  the  WltneBses  from.  th« 
Court. 

428.  Trial  court  may  make  order-excluding 
from  the  courtroom  aU  the  witnesses  but 
the  witness  under  examination.  (People  v. 
Sprague,  53  Cal.  491.) 

429.  The  exclusion  of  witnesses  from  the 
courtroom  is  within  the  discretion  of  the 
court.  (People  v.  Sam  Lung,  70  Cal.  615; 
People  V.  Hong  Ah  Duck,  61  Cal.  387.) 

430.  The  exclusion  of  the  witness  on  the 
part  of  the  prosecution,  on  the  motion  of  the 
defendant,  in  a  criminal  action,  is  not  a  mat- 
ter of  absolute  right,  but  rests  in  the  discre- 
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tion  of  the  court.    (People  ▼.  Oarnett,  29 

Cal.  622.) 

Cited  70  Cal.  617 ;  S  TTtah,  145. 

431.  A  party  in  interest,  though  not  a 
party  of  record,  should  be  allowed  to  be  pre- 
sent at  the  trial,  and  should  therefore  be  ex- 
cepted from  an  order  excluding  witnesses 
from  the  courtroom  during  the  tnal.  (Chea- 
ter -V.  Bower,  65  Cal.  46.) 

Cited  14  Or.  177. 

432.  The  circumstances  of  a  witness  in  a 
criminal  action  having  remained  in  court  and 
heard  the  evidence  of  other  witnesses,  in 
disobedience  to  an  order  of  the  court  exclud- 
ing him  from  the  courtroom  while  other  wit- 
nesses were  under  examination,  is  no  ground 
for  rejecting  his  testimony.  The  witness  in 
such  case  may  be  punished  for  contempt  in 
disobeying  the  order;  but  a  party  cannot, 
without  fault  on  bis  part,  be  deprived,  for 
such  disobedience,  of  the  testimony  of  the 
witness.   (People  T.  Boscovitch,  20  Cal.  436.) 

XI.  Expenses  and  Fees  of. 

433.  The  district  court  has  jurisdiction, 
when  a  witness  is  ix>or,  or  has  come  from  a 
place  out  of  the  county,  and  has  attended  as 
a  witness  on  behalf  of  the  people,  to  make  an 
order  directing  the  county  treasurer  to  pay 
the  witness  a  sum  to  be  named  in  the  oraer 
for  his  expenses.  (Sargent  v.  Cavis,  36  Cal. 
652.) 

434.  If  the  venue  of  such  action  is  changed, 
the  order  should  direct  the  sum  allowed  to  be 
paid  by  the  treasurer  of  the  county  where  the 
indictment  was  found.  (Sargent  t.  Cavis,  36 
Cal.  562.) 

435.  The  question  whether  an  order  made 
b^  the  court  for  a  county  treasurer  to  pay  a 
witness  bis  expenses  should  be  presented  to 
the  board  of  supervisors,  to  have  the  sum 
therein  allowed  audited  by  them,  before  the 
treasurer  is  compelled  to  pay  the  same,  not 
decided.    (Sargent  v.  Cavis,  36  Cal.  562.) 

436.  A  party  in  whose  favor  judgment  is 
rendered,  who  voluntarily  attends  the  trial 
without  being  subpoenaed  by  the  opposite 
partv,  and  while  there  is  called  as  a  witness 
Dy  the  latter,  is  not  entitled  to  witness  fees 
or  mileage.    (Beal  y.  Stevens.  72  Cal.  451.) 

437.  The  fact  that  the  court  ordered  the 
clerk  to  retain  in  his  possession  uutil  further 
order  the  amount  ordered  to  be  paid  by  the 
plaintiff  to  the  clerk  for  witness  fees  cannot 
be  objected  to  by  the  plaintiff,  as  he  is  not  in- 
jured thereby.  (Bohnertv.  Bohnert,  91  Cal. 
428.) 

Fees  of.    See  Costs,  III,  4,  a. 
Prosecuting  witness,  allowing  costs  against. 
See  CJosts,  I,  4. 

WORDS  Ain>  PHRASES.  * 

See  Definitions. 

1.  When  a  word  has  two  meanings  in  law, 
differing  in  degree  merely,  it  will  be  under- 
stood in  its  larger  sense  wherever  it  occurs  in 
legal  proceedings,  unless  it  appears  to  have 
been  used  in  its  narrower  sense.  (Miller  v. 
Miller,  33  Cal.  353.) 

2.  The  expressions  "  acording  to"  and  "ac- 


cording to  the  true  intent  and  meaning  of," 
mean  the  same  thing.  (Bassett  v.  Enwright, 
19  Cal.  636.) 

3.  There  is  no  rule  of  construction  which 
limits  the  application  of  the  term  "  aforesaid  " 
to  that  which  immediately  precedes  it ;  nor  is 
there  any  rule,  where  there  is  nothing  in  the 
nature  of  the  case  or  in  the  subject  to  which 
it  refers  to  indicate  the  contrary,  which 
would  justify  passing  over  an  intervening 
general  designation  of  property  to  which  the 
term  "  aforesaid  "  refers,  to  limit  its  applica- 
tion to  a  special  designation  of  particular 
property  in  a  previous  portion  of  the  clause. 
(Estate  of  Pearsons.  98  Cal.  603.) 

4.  The  words  "  testamentary  executor"  are 
a  correct  translation  of  the  Spanish  word 
albacea.    (Emerio  t.  Alvarado,  64  Cal.  629.) 

6.  The  word  "  recovery"  in  its  general  use 
signifies  a  recovery  had  by  process  and  course 
of  law ;  though  in  a  special  case  it  may  mean 
collected  or  obtained  without  suit.  It  has  its 
ordinaiy  and  {wpular  meaning  of  payment 
compelled  by  action,  as  used  m  the  title  of 
the  Political  Code  establishing  the  revenue 
system  of  the  state.  The  words  "collect"  and 
"collection"  as  used  in  that  title  are  employed 
to  designate  the  obtainment  of  money  with- 
out suit,  and  nowhere  signify  recovery  by 
action,  except  where  such  meaning  is  mani- 
fested by  the  context.  (People  ex  rel.  At- 
torney (General  v.  Reis,  76  Cal.  269.) 

6.  "Enter,"  meaning  of.  (Oakland  Paving 
Co.  V.  Tompkins,  72  Old.  6,  7.) 

7.  The  words  "  grant"  and  "seised  in  fee," 
as  used  in  the  stipulation  of  counsel,  admit- 
ting certain  facts  for  the  purposes  of  the 
trial,  filed  in  this  case,  do  not,  ex  vi  termini, 
import  a  perfect  grant  with  specific  bound- 
aries in  favor  of  defendant's  grantor,  or  that 
the  grantee  in  said  grant  received  juridical 
possession  from  the  Mexican  government. 
(Seale  v.  Ford,  29  Cal.  104.) 

8.  The  use  of  the  pronouns  "he"  and 
"  his"  in  a  written  instrument,  in  referring 
to  a  person  whose  Christian  name  is  desig- 
nated therein  by  a  mere  initial,  is  not  conclu- 
sive that  the  person  referred  to  is  a  male; 
and  in  an  action  founded  on  such  instrument, 
parol  evidence  is  admissible  to  show  that  the 

gjrson  intended  is  a  female.     (Bemiaud  t. 
eecher,  71  Cal.  38.) 

9.  "Herein,"  as  used  in  a  legal  phraseology 
is  a  locative  adverb,  and  may  refer  to  a  sec- 
tion, or  to  the  entire  instrument  in  which  it 
is  used,  and  its  meaning  and  application  are 
to  be  determined  by  the  context.  (Estate  of 
Pearsons,  98  Cal.  603.) 

10.  The  word  "  person,"  in  its  legal  signifi- 
cation, is  a  generic  term,  and  was  intended  to 
include  artificial  as  well  as  natural  persons. 
(Douglass  T.  Pacific  Mail  S.  S.  Co.,  4  Cal. 
304.) 

11.  The  word  "purchase"  includes  every 
mode  of  acquiring  an  estate,  except  by  in- 
heritance. (Greer  v.  Blanchar,  40  Cal.  194.) 
Cited  18  Nev.  47. 

12.  The  word  "  sold  "  does  not  necessarily 
mean  that  a  conveyance  must  be  made  or 
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that  the  title  moat  paaa.    (Eaton  v.  Richer!, 

83Cal.l86.) 

Cited  87  Cal.  463;  92  Cal.  86. 

18.  The  word  "  year,"  when  used  in  a  con- 
tract, does  not  necessarily  mean  a  calendar 
year.  Its  meaning  is  to  he  determined  from 
the  connection  in  which  it  ia  used,  and  from 
the  subject  matter  of  the  contract.  (Brown 
T.  Anderson,  77  Ual.  236.) 

Abhreviations.    See  Evidence,  410. 
Absent  from  the  state.    See  Execntora  and 
Administrators,  61. 

Accident.    See  Inaorance,  226;  New  Trial, 
166. 

Acknowledge.    See  Legitimacy,  19,  et  seq. 

Actual.    See  Fraudulent  Conveyances,  77. 

Adverse  parties.    See  Appeals,  V,  6,  e,  C. 

Adoption.    See  Counties,  46,  46. 

Adopts.    See  Legitimacy,  13. 

"Agent."    (Sayre  v.  Nichols,  5  Cal.  487.) 

A^rieved  party.    See  Sheriffs,  82;  Statute 
of  Limitations,  286. 

Agreed.    See  Mortgages,  626. 

Agreed  to.    See  Judgments,  117. 

An  cases  in  equity.    See  Receivers,  8. 

"And,"  when  means  "or."    See  Streets, 
230. 

Annually.    See  San  Francisco,  26. 

Appeal.     See  Public  Lands,  298. 

Appointment.    See  OflBces  and  Officers,  17. 

Appointment  and  election.   See  Offices  and 
Officers,  III,  1. 

Approval.    See  Mandamus,  31. 

Appurtenances.    See  Deeds,  296. 

Assessing  and  collecting.     See  Taxation, 
4o9. 

Assessment.   See  Jurisdiction,  110 ;  Streets, 
399;  Taxation,  8,  378. 

Assignment.    See  Sales,  44. 

Assumed.     See  Mortgages,  626. 

At.    See  Offices  and  Officers,  20. 

Bailee.    See  Criminal  Law,  2306. 

Belief.    See  Pleading  and  Practice,  321. 

Block.    See  Definitions,  3;  Mortgages,  473. 

Bonded  indebtedness.     See  C/orporations, 
860. 

"By  right."    See  Deeds,  296. 

"Cancel"  not  equivalent  to  "rescind."  See 
Rescission  of  Contracts,  4. 

Cannot.    See  Statutes,  196. 

Cashier.    See  Corporations,  649. 

Cedo.     See  Mexican  Lands,  142. 

Children.     See  Estates  of  Deceased  Per- 
aons,  606. 

"Children,"  when  means  "grandchildren." 
See  Wills,  XI,  6. 

Chinese  subjects.    See  Immigration,  2. 

Civil  action.    See  Pleading  and  Practice, 
X3. 

"  Civil  cases. "    See  Appeals,  49. 

Claim.    See  Estates  of  Deceased  Persons, 
163 ;  Statute  of  Limitations,  359. 

Claimant  and  claim.    See  Estates  of  De- 
ceased Persons,  60. 

Claim  or  demand.  See  Estates  of  Deceased 
Persons,  22. 

Claimants.    See  Watercourses,  265. 

Commerce.    See  Constitutional  Law,  86, 
86.  • 

"  Common  ,  property "    does    not    mean 
"  separate  property."    See  Wills.  211. 

Compensation.    See  Offices  and  (>fficer8,  7. 


Competent.    See  Executors  and  Admijua- 
trators,  39. 
"Concealed."    See  Criminal  Law,  1743. 
"  Confession."    See  Criminal  Law,  696. 
Confidential  relation.    See  Fraud,  24. 
Connections.    See  Insurance,  200. 
Construed.    See  Statutes,  42. 
Continued.    See  Fraudulent  Conveyances. 
80. 

Conveyances.    See  Mortgages,  428;  B^s- 
tration,  II. 

Conviction.      (Ex  parte  Brown,  68  CaL 
176.) 
Corporate  body.    See  Corporations,  629. 
Counterpart.    See  Prohibition,  2. 
"(Jourf'^and  "judge."   (Brewster  v.  Lude- 
kins,  19  Cal.  162.) 

Cow  includes  heifer.    See  Criminal  Law, 
2363. 
Credits.    See  Mechanics'  Liens,  283. 
Credits  and  debts.    See  Attachment,  282, 
283. 
Day.    See  Days ;  Legialature,  14. 
"Debt."      See  HualMuid   and  Wife,  288; 
Partnerahip,  300. 

Debta  and  credita.    See  Attachment,  282, 
283. 

Deciaion.    See  Pleading  and  Practice,  774, 
776. 
Deed.    See  Deeds,  1. 

Descendants.      See   Estates   of   Deceased 
Persons,  506. 
District.    See  Schools,  61 ;  Summons,  16. 
Devisee  takes  by  purchase,  not  inheritance. 
See  Estates  of  Deceased  Persons,  607. 

Devolution.      See   Assignments    for   the 
Benefit  of  (Creditors,  43. 

Discredit  and   distrust  are   synonymous. 
See  Witnesses,  411. 

Due  process  of  law.     See  Conatitntioiul 
Law,  371 ;  Streets,  716. 

Duly  rendered  and  duly  given  or  made. 
See  Judgments,  16. 
During  the  term.    See  Judges,  46. 
Easterly.    See  Boundaries,  45. 
Election.    See  Offices  and  Officers,  17. 
Election  and  appointment.   See  Offices  and 
Officers,   III,  1. 
Eligible.    See  Offices  and  Officers,  10, 11. 
Elisor.    See  Jurv  and  Jurors,  61,  et  seq. 
"  Enagenaaion."    See  Deeds,  284. 
Enumerate.    See  Taxation,  244. 
Estimate  of  value.      See  Homesteads.  126. 
Executed.    See  Statute  of  Limitations,  34. 
Executrix  ia  merely  descriptio   persontt, 
when.    See  Estates  of  Deceased  Persons,  288. 
Family.    See  Homesteads,  417,  467. 
Farming    neighborhood.      See    Eminent 
Domain,  33,  et  seq. 

Ferriage.    See  Harbor  Commissioners,  10, 
11. 
Fiduciary  relation.    See  Fraud,  24. 
Final  and  conclusive.    See  Appeals,  66. 
"  Final  determination."  See  Contracts,  96. 
"Forged"  equivalent  to  "falsely."   S«e 
Crimind  Law,  1620. 
Forced  sale.    See  Homesteads,  271.  _ 
Former  owner.    See  Marriage  and  DivoiMb 
231. 
From.    See  Landlord  and  Tenant,  22. 
Grant.    See  Deeds,  238,  239. 
"  Grant  "  includes  quitclaim  deed.    So 
Homesteads,  268. 
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Great  neoesflity.  See  Water  Companiea,  24. 

Heirs.  See  Deedi,  8S6;  Estates  of  De- 
ceased Persons,  fi04. 

Horse.    See  Criminal  Lav,  2273. 

House.    See  Criminal  Law,  1366, 1366. 

Immediate  pursuit.   See  Criminal  Law,  68. 

Implements.    See  Exemptions,  29. 

Improve.    See  Corporations,  872. 

Incidental  expenses.    See  Appeals,  2416. 

Insolvent  debtors.  See  Assignments  for 
the  Benefit  of  Creditors. 

Injured  party.    See  Criminal  Law,  636. 

Instruments  in  writing.    See  Wilts,  49. 

Integrity.  See  Executors  and  Administra- 
tors, 40. 

Interest.  See  Unincorporated  Associa- 
tions, 7. 

Intimate  acquaintance.    See  Wills,  61. 

Irresistible  and  superhutnan  cause.  See 
Contracts,  240:  Inns,  23. 

"Judge"  and  "court"  (Brewster  v.  Lnde- 
kins,  19Cal.  162.) 

Laborer.    See  Exemptions,  10, 11. 

Land.  See  Adverse  Possession,  119 ;  Exe- 
cutions, 78. 

Landing.    See  Dedication,  107. 

Lands  sold  in  good  faitb.  See  Public 
Lands,  663. 

Lands  suitable  for  cultivation.  See  Consti- 
tutional Law,  80. 

Legal  interest.    See  Interest.  4. 

L^ally  committed.  See  Criminal  Law, 
101. 

Legal  process.    See  San  Francisco,  204. 

Legal  representatives.    See  Parties,  98. 

Legal  subdivision.  See  Swamp  and  Over- 
flowed Lands,  38. 

Levee.     See  Dedication,  107. 

Liquidated  damages.    See  Damages,  14. 

Local  disease.    See  Insurance,  212. 

Lost.    See  Evidence,  77. 

Lots.     See  Mortgages,  473. 

Lucrative  office.    See  Offices  and  Officers,  6. 

Luggage.    See  Common  Carriers,  86. 

MiUiciously.    See  Criminal  Law,  2488. 

Mare.    See  Criminal  Law,  2273. 

"May"  construed  "shall."  See  Home- 
steads, 423,  494;  San  Francisco,  205;  Taxa- 
tion, 637. 

"May"  not  construed  "  must,"  when.  See 
Corporations,  705. 

"Matters  of  dispute."      See  Appeals,  73. 

"Means."    See  Schools,  44. 

Money.    See  Wills,  193. 

Month.    See  Executions,  316. 

More  or  less.  See  Trust  Deeds,  12;  Vendor 
«nd  Vendee,  V :  Verdict,  30. 

Neighborhood.    See  Eminent  Domain.  97. 

Next  of  kin.  See  Executors  and  Adminis- 
trators, 43. 

Nonresident  aliens.  (State  v.  Smith,  70 
Cal.  153.) 

North.    See  Boundaries,  II,  3. 

Northerly.    See  Boundaries,  41. 

Northwesterly,  northerly,  northeasterly, 
etc.    See  Boundaries,  44. 

Occupant.  See  Forcible  Entry  and  Unlaw- 
ful Detainer,  200. 

Occupation.    See  Possession,  10. 

Occupy.    See  Public  Lands,  169. 

Officers.    See  Offices  and  Officers,  171. 

Omissions.    See  Building  Contracts,  II,  1. 

"Or."    See  San  Francisco,  25. 


"Or"  means  "and,"  when.  See  Appeals, 
3299. 

"  Ornaments  "  includes  jewelry.  See  Wills, 
216. 

"Owner,"  allegation  that  one  is.     See 
Pleading  and  Practice,  61,  52. 
.    Parallel  lines.    See  Boundaries,  46. 

Party.    See  Judges,  4. 

Party  aggrieved.  See  Appeals,  III,  1; 
Streets,  8^ 

Payment.    See  Mechanics'  Liens,  868. 

Penalty.    See  Damages,  14. 

Perils  of  the  sea.    See  Insurance,  201. 

Persons,  corporations  are.  See  Municipal 
Corporations,  1. 

Person  interested.  See  Executors  and 
Administrators,  648. 

Person  absent  from  the  state.  See  Execu- 
tors and  Administrators,  61. 

Poison.    See  Criminal  Law,  1226. 

Practicable.    See  Contracts,  216,  217. 

Practicable  time.    See  Contracts,  IV,  2,  a. 

Practical  impairment.  See  Vendor  and 
Vendee,  45. 

Prejudice  suffered.    See  Inventions,  2. 

President.    See  Agency,  340. 

Printer.    See  Summons,  117. 

"Probable  cause  for  appeal."  See  Appeals, 

Proceeding  taken.    See  Statutes,  236. 

Proper  ordinances.    See  Highways,  110. 

Property.    See  Constitutional  Law,  79. 

Property  in  lands.    See  Taxation,  84. 

Proprietor.    See  Summons,  117. 

Provided.    See  Deeds,  329. 

Proviso.    See  Deeds,  328. 

"Public  improvements."  See  Municipal 
Corporations.  143,  et  seq. 

Public  trial.    See  Criminal  Law,  486. 

Rate  of  interest.     See  Interest,  70. 

"Ratified."  (Ellison  v.  Jackson  W.  Co., 
12  Cal.  542.) 

Reasonable  time.  See  Contracts,  IV,  2,  a; 
Defaults,  120 ;  Insurance,  65. 

Reasonable  notice.    See  Contracts,  101. 

"Recesses."    See  CJourts,  64. 

Relation.    See  Wills,  226. 

Rents  and  profits.    See  Ejectment,  164. 

Representative.    See  Witnesses,  44. 

Resident  of  this  state,  meaning  of.  See 
Homesteads,  102. 

Return.    See  Statute  of  Limitations,  847. 

"Revenue."    See  Bonds,  66. 

Road.    See  Easements,  62. 

Same  position.  See  Rescission  of  Con- 
tracts, 90. 

Secured.    See  Mortgages,  533. 

Separate.    See  Husband  and  Wife,  121, 122. 

"Sessions."    See  C!ourto,  54. 

"Settle."    See  Accounts,  40,  41. 

"Shall  go. "    See  Husband  and  Wife,  269. 

Sold.    See  Vendor  and  Vendee,  14. 

"Solely  to  sell."  (Smith  v.  Scbiele,  OS  Cal. 
144.) 

State  is  not  a  third  person.  See  Public 
Lands,  727. 

Structure.    See  Mechanics'  Liens,  138. 

"Stubble."    See  Contracts,  94. 

Sundays  excepted.    See  Statutes,  23. 

Surprise.    See  New  Trial,  156. 

System.    See  Counties,  37. 

Taxation.    See  Taxation,  8. 

Teamster.    See  Exemptions,  7. 
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Temperance.    Bee  Corporations,  678. 
Tenant.    See  San  Francisco,  220,  227. 
Tenant  in   possession.      See    Mortgages, 

A  IX,  lO,  j. 

Thereupon.    See  Arbitration  and  Award, 

Third  persona.  See  Mexican  Lands,  378, 
886,  887, 1,  23,  b,  B;  Public  Lands,  727. 

"This  act."    See  Superrisors,  5. 

Tide  land.  See  Swamp  and  Overflowed 
Lands,  71. 

Tools.    See  Exemptions,  29. 

Trial.    See  Pleading  and  Practice,  710. 

"Unsettled."    See  Accounts,  41. 

Valuable  oonsideration.  See  Bona  fide 
Purchasers,  6. 

Value.    See  Homesteads,  126. 

Wa^on.    See  Exemptions,  3. 

Waive  and  renounce.    See  Deeds,  892. 

Way.    See  Easements,  62. 

Whatever  its  terms.    Se )  Mortgages,  20. 

When  and  where.    See  Judgments,  187. 

Willful.    See  Marriage  and  Divorce,  87. 

Willfully.    See  Fire,  1. 

Writ.    See  Liens,  13. 

Particular  words  in  will,  construction  of. 
See  Wills,  XI,  6. 

Construction  of  words  and  phrases  in  con- 
■titntion.    See  Constitutional  Law,  IV,  3. 

Construction  of  particular  words  and 
phrases  in  contract.    See  Contracts,  II,  2. 

Operative  words  and  words  of  inheritance. 
See  Deeds,  VIII,  1,  d. 

Deeds,  words  in,  how  construed.  See 
Deeds,  VIII,  1,  d. 

Descriptive  words,  meaning  of.  See  Bound- 
aries, II,  3. 

Construction  of  in  statutes.  See  Statutes, 
VIII,  10. 

Misplacement  of  words,  effect  of.  See 
Criminal  Law,  XIV,  7,  h. 

Use  of  word  "  evidence"  for  word  "defend- 
ant" in  instructions.  See  Watercourses,  XIV, 
2,k. 

Transposition  of  words.  See  Statutes, 
VIII,  10. 

Mistake  in  use  of  word  in  instruction.  See 
Criminal  Law,  1011 ;  Instructions,  XVI. 

Mistake  by  use  of  wrong  word.  See  Con- 
tracts, 63, 64;  Executors  and  Administrators, 
118. 

Mistake  in  spelling  word,  effect  of.  See 
Criminal  Law,  1648, 1649. 

Use  of  "pro  rato"  for  "pro  rata."  See 
WUls,  252. 

Use  of  "legraded"  for  "graded."  See 
Streets,  279. 

WORLD'S  FAIR. 

Appropriation  for.    See  Constitutional  Law, 

vm.io. 

WRITS. 

See  Writs  of  Error:   Writs  of  Possession; 
Writs  of  Restitution, 

In  issuing  prerogative  writs  the  supreme 
court  and  the  several  superior  courts  are 
peers,  each  having  original  jurisdiction; 
whether  the  judgment  of  each  is  final,  it  is 
not  necessary  in  this  case  to  decide.  Semble. 
(Santa  Cruz  etc.  Co.  v.  Board  of  Supervisors 
of  the  County  of  Santa  Clara,  62  Cal.  40.) 


Assistance,  writ  oL    See  Assistanoe. 

Attachments.    See  Attachments. 

Certiorari.    See  Ceitiorari. 

Habeas  corpus.    See  Habeas  Coipaa. 

Injunction.    See  Injunctions. 

Mandamus.    See  Mandamus. 

Ne  exeat  regno.    See  Ne  Exeat. 

Prohibition.    See  Prohibition. 

Quo  warranto.    See  Quo  Warranto. 

Scire  facias.    See  Scire  Facias. 

Power  of  district  courts  to  issue.  See 
Jurisdiction,  XI,  1,  b. 

Power  of  supreme  court  to  issue.  See  Ap- 
peals, I,  2. 

Appealability  of  orders  and  decrees  on  peti- 
tion for.    See  Appeals,  II,  8. 

WRITS  OF  ERROR. 

See  Appeals,  V,  2. 

To  supreme  oourt  of  United  States.  See 
Appeals,  XIV. 

County  court  may  issue,  when.  See  Ap- 
peals, 3281. 

WRITS  OF  POSSESSIOir. 

See  Assistance;  Ejectment. 

A  person  cannot  be  dispoesessed  of  his 
property  under  an  order  of  a  court,  proceed- 
ing ex  parte  on  the  statement  of  the  plain- 
tiB,  and  without  citation  or  notice  to  the  de- 
fendant. Per  Bennett,  J.,  C.  J.  Hastings 
dissenting  from  the  conclusion  to  which  the 
majority  of  the  court  arrived.  (Ladd  v. 
Stevenson,  1  Cal.  18.) 

Quieting  title,  writs  of  possession  in.  See 
Quieting  Title,  III,  16. 

Be-entry  after.    See  Contempt,  78,  74. 

Appealability  of  orders  granting  or  refus- 
ing.   See  Appeals,  U,  26. 

WRITS  OF  RESTITUTIOH. 

See  Ejectment,  XXI;  Forcible  Entry  and 
Unlawful  Detainer,  VI,  16. 

Bestraining  writs  of  restitution.  See  In- 
junctions, II,  2,  f. 

County  oourt  may  award  on  appeal.  See 
Appeals,  8360. 

TEAR. 

Meaning  of.    See  Words  and  Phrases,  13. 
Contracts  not  to  be  performed  in  a  year. 
See  Statute  of  Frauds,  I,  7. 
Fiscal.    See  Taxation,  V,  6. 

lOLO  C0U5TT. 

Coupons  on  road  bonds  of,  bear  interest. 
See  Bonds.  66. 

Road  bonds  of,  time  for  payment  of.  See 
Bonds,  60. 

TOSEMITE  TALLET. 

1.  By  the  act  of  Congress  of  June  30, 1864, 
the  United  States  granted  the  Yosemite  Val- 
ley to  the  state  of  California,  and,  in  accepting 
the  grant,  the  state  assumed  certain  obliga- 
tions in  the  nature  of  a  trust;  but  the  act 
and  the  statute  of  the  state  accepting;  the 
grant  did  not  operate  as  a  gift  for  charitable 
uses,  such  as  may  be  regulated,  directed,  and 
enforced  by  a  court  of  equity;  nor  can  the 


Digitized  by 


Google 


TOSEMITE  VALLEY— YTJBA  COUNTY. 


8081 


oUigationi  of  the  state  be  enforced  by  the 
oonrts  of  the  state.  (People  y.  Ashburner,  66 
Oal.  617.) 

8.  Conness  having,  in  1864,  granted  to  the 
ertate  of  California  the  Yosemite  Valley  in 
'feruBt  for  certain  parpoees,  and  with  a  proyiso 
'that  it  shoold  lemain  inalienable  forever,  the 
state  legislatare  has  no  power  to  make  an 
nnoonditional  and  absolute  grant  of  it  to  a 
third  person  in  violation  of  snch  trost.  (Low 
-V.  Hatchings,  41  Cal.  634.) 

5.  The  act  of  April  16, 1880,  "  for  the  man- 
agement of  the  Yosemite  Valley,  and  the 
Mariposa  Big  Tree  Qrove,"  is  not  anconstitu- 
tional.    (People  v.  Ash  burner,  66  Cal.  617.) 

4.  The  act  of  February  20,  1868,  granting 
certain  lands,  held  in  trust  by  the  state  in 
'Tosemite  Valley,  to  Hatchings  and  Lamon, 
being  in  terms  not  to  take  enect  until  after 
its  ratification  by  Congress,  cannot,  in  the 
absence  of  snch  ratification,  have  any  force, 
or  serve  as  a  muniment  of  title,  or  protect 
the  contemplated  grantees  against  an  eject- 
ment brought  by  the  commissioners  ap- 
pointed to  manage  the  property.  (Low  v. 
Patchings,  41  Cal.  634.) 

6.  The  commissioners  to  manage  the 
Toaemite  Valley  and  the  Mariposa  Big  Tree 
Grove  are  mere  agents  of  the  state,  and  per- 
■one  thus  clothed  with  functions  affecting  the 
public,  assigned  to  them  by  state  laws,  are 
officers  of  the  state,  and  their  terms  of  ofSce 


expired  four  years  after  their  appdntment. 
(People  v.  Ashbumer,  66  Cal.  617.) 

6.  The  roads  laid  out  within  the  grant 
made  by  act  of  (Congress  to  the  state  of  Cali- 
fornia of  the  Yosemite  Valley  and  Mariposa 
Big  Tree  Grove,  under  the  authority  of  the 
board  of  commissioners  provided  for  in  the 
act,  are  the  property  of  the  state,  subject  to 
the  exclusive  jurisdiction  of  such  beard  of 
commissioners,  who  have  general  power  to 
make  leases  thereof,  not  exceeding  ten  years, 
and  may  renew  a  lease  thereof  for  the  same 
period.  Snch  roads  do  not  fall  within  the 
jurisdiction  of  the  supervisors,  or  become 
free  public  highways  by  the  expiration  of  the 
first  ten  year  lease,  by  operation  of  section 
2819  of  the  Political  Code.  (Yosemite  Stage 
etc.  CV>.  V.  Dunn,  83  Cal.  264.) 

Purchase  of  unexpired  lease  of  Yosemite 
and  Wawona  road.    See  Constitutional  Law, 

41(J.  

TUBA  COUNTT. 

Term  of  ofSce  of  county  treasurer.  See 
OfiBces  and  Officers,  176. 

Vacancy  in  office  of  county  physician, 
power  to  fill.    See  Offices  and  Cimcen,  229. 

Ck>unty  physician,  how  appointed  on 
vacancy.    See  Offices  and  Officers,  229. 

Recorder,  compensation  of.  See  Becorders, 
6. 

Subscription  to  railroad  stock.  See  Bail- 
roads,  83. 


Digitized  by 


Google 


I 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


Abadie  ▼.  OtrriUo,  82  Oal.  172,  d.  16S,  2602. 
Abadie  t.  Lobero,  86  OaL  890,  d.  1220, 1766, 

1981,  2004,  2012,  2019. 
Abbe  y.  Marr,  14  Oal.  210,  d.  950, 2242. 
Abbey  Homeetead  Assn.  v.  Willard,  48  Oal. 

614,  d.  24,  S3,  261,  1021,  1022,  1024,  2003, 

2107. 
Abbott,  Ex  parte,  94  Gal.  833,  d.  662,  670. 
Abbott,  In  re,  74  Oal.  881,  d.  884,  387. 
Abbott  T.  DongIa88,  28  Cal.  295,  d.  161,  2238. 
Abbott  V.  '76  Land  and  Water  Co.,  87  Oal. 

323,  d.  1728. 
Abeel  v.  Clark,  84  OaL  226,  d.  689,  640,  641, 

656,568. 
Abel  ▼.  Jjom,  17  Oal.  283,  d.  683, 1226. 1227. 
Abell  T.  Calderwood,  4  Cal.  90,  d.  2808. 
Abell  V.  Coons,  7  Cal.  106,  d.  1979. 
Aberding  t.  Macham,  40  Oal.  656,  d.  486. 
AbUa  V.  Burnett,  33  Cal.  658,  d.  1091,  1121, 

1129, 1130, 1242, 1262. 
Abila  T.  Padilla,  14  Oal.  103,  d.  3032. 
Abila  V.  Padilla,  19  Cal.  888,  d.  669. 
Abrahams  T.  Stokes,  89  Cal.  150,  d.  116. 
Abram  v.  Stuart,  96  Oal.  236,  d.  667,  668. 
Abrams  t.  Howard,  23  Cal.  888,  d.  1468,  3064. 
Acheson  t.  Western  Union  TA.  Co.,  96  Cal. 

641,  d.  2849. 
Acker  v.  Superior  Court,  68  Cal.  246,  d.  287. 
Ackerman,  EsUte  of,  80  Cal.  208,  d.  1423, 

1426. 
Ackley  v.  Chamberlain,  16  Oal.  181,  d.  1402, 

1410. 
Acock,  Ex  parte,  84  Oal.  60,  d.  663,  666,  660, 

672. 
Acock  V.  Halsey,  90  Oal.  216,  d.  981,  982,  986, 

1640. 
Acquital  v.  Orowell,  1  OaL  191,  d.  288, 1680, 

2170. 
Adair  v.  White,  85  Oal.  313,  d.  462,  468, 1896. 
Adams,  In  re,  81  Cal.  163,  d.  184. 
Adams  t.  Androsa,  77  Cal.  483,  d.  184. 
Adams  v.  Androes,  85  Cal.  609,  d.  151. 
Adams  y.  Blankenstein,  2  Cal.  413,  d.  604, 
605. 

Adams  y.  City  of  OaklanJ,  8  Cal.  610,  d.  2089. 

Adams  y.  Bohrmann,  63  Cal.  417,  d.  154,  280. 


Adams  y.  Gorbam,  6  Oal.  68,  d.  2489. 
Adams  y.  Hackett,  7  Cal.  187,  d.  1592,  2204, 

2428, 2429,  2434,  2748. 
Adams  y.  Haskell,  6  Cal.  118,  d.  2206. 
Adams  y.  Haskell,  6  Cal.  816,  d.  664. 
Adams  y.  Haskell,  6  Oal.  476,  d.  2480. 
Adams  y.  Hastings,  6  Cal.  126,  d.  1559;  1660. 
Adams   y.  Knowlton,  22  Cal.  283,  d.  1447, 

1453, 146S. 
Adams  y.  Lambard,  80  Oal.  426,  d.  061,  2092, 

2887,2891. 
Adams  y.  Lansing,  17  Oal.  629,  d.  1138, 1157, 

3025,3042. 
Adams  y.  Patterson,  36  OaL  122,  d.  8,  2624, 

2640. 
Adams  y.  Pugh,  7  OaL  160,  d.  288, 1822. 
Adams  y.  San  Francisco,  60  Cal.  117,  d.  2187, 

2550,  2662,  2563. 
Adams  y.  Seaman,  82  OaL  636,  d.  412. 
Adams  y.  South  British  etc.  Ins.  Co.  of  New 

Zealand,  70  Cal.  198,  d.  1538. 
Adams  y.  Town,  3  Cal.  247,  d.  109,  2728. 
Adams  y.  Woods,  8  Oal.  152,  d.  2203, 2204. 
Adams  y.  Woods,  8  Cal.  806,  d.  102, 2208,  2235, 

2428,  2430,  3057. 
Adams  v.  Woods,  9  Cal.  24,  d.  335,  2203. 
Adams  y.  Woods,  15  Cal.  206,  d.  2429,  2430. 
Adams  y.  Woods,  18  Cal.  80,  d.  97. 
Adams  y.  Woods,  21  CaL  165,  d.  94, 179. 
Addison  y.  Saulnier,  19  Cal.  82,  d.  1361. 
Adler  y.  Friedman,  16  Cal.  138,  d.  1174, 1560. 
Adler  y.  Winkle,  63  Cal.  187,  d.  276. 
Affierbach  y.  McQoyem,  79  OaL  268,  d.  143, 

1236, 1245,  2241,  2467. 
Agard  y.  Valencia,  89  Cal.  292,  d.  97,  1482, 

1606,  2580,  2581,  2505. 
Agassiz  y.  Superior  Court,  90  OaL  101,  d.  2313, 

2314,  2315. 
Ager  y.  Duncan,  50  Cal.  825,  d.  414,  1333. 
Agnew  y.  Steamer  Contra  Coeta,  27  Cal.  425, 

d.  506,  606. 
Aguirre  y.  Alexander,  58  Cal.  21,  28,  d.  680, 

1169, 1523, 1524,  2070,  2386,  2966. 
Aguirre  y.  Packard,  14  Cal.  171,  d.  1108, 1559. 
Ah  Cha,  Ex  parte,  40  CaL  426,  d.  783,  798. 
Ahem  v.  McGeary,  79  OaL  44,  d.  1827. 


(808S) 


Digitized  by 


Google 


aos4 


TABLE  OF  CASES  DIGESTED. 


Ah  Fong  T.  Stemes,  79  Cal.  30,  d.  1276,  2953. 
Ah  Fook,  Ex  parte,  49  Oal.  402,  d.  561, 1470, 

1471. 
Ah  Qoon  T.  Superior  Ooort,  61  Cal.  666,  d. 

1670. 
Ah  He  V.  Orippen,  19  Cal.  491,  d.  1749, 1913. 
Ah  Jack  T.  Tide  Land  Rec  Co.,  61  Cal.  56,  d. 

218. 
Ah  Men,  Ex  parte,  77  Cal.  196,  d.  668,  669, 

671,1880,1633,1661,2166. 
Ah  Peen,  Ex  parte,  61  Cal.  280,  d.  1669. 
Ah  Pong,  Ex  parte,  19  Cal.  106,  d.  1749. 
Ahrena  t.  Adler,  38  Cal.  608,  d.  963,  1182, 

1941. 
Ah  Sam,  Ex  parte.  83  Cal.  620,  d.  786. 
Ah  Sing,  Ex  parte,  69  Cal.  404.  d.  1380. 
Ah  Sing,  Ez  parte,  87  Cal.  423,  d.  716. 
Ah  Thaie  v.  Quan  Wan,  3  Oal.  216,  d.  907, 

1611. 
Ah  Toy.  Ex  parte,  67  Oal.  92,  d.  1760. 
Ah  Yem,  Ex  parte,  63  Oal.  246,  d.  824. 
Ah  Yew  V.  Choate,  24  Oal.  562,  d.  1749, 1909. 
Ah  You,  Ex  parte,  82  Oal.  339,  d.  704. 
Ah  Yoa,  Matter  of,  88  Oal.  90,  d.  2161, 2167. 
Aiken  t.  Davis,  17  OaL  119,  d.  1469. 
Aiken  t.  Quartz  Rock  Co.,  6  OaL  186,  d.  659. 
Ainsworth  v.  Ritt,  38  Cal.  89,  d.  1716. 
Aitken  y.  Mendenhall,  26  Cal.  212,  d.  231, 

3063. 
Alameda  Macadamizing  Go.  t.  Hoff,  67  Cal. 

331,  d.  2692. 
Alameda  Macadamizing  Co.  v.  Williams,  70 

Oal.  634,  d.  226. 1152,  2687,  2690,  2714,  2717. 

2720. 
Alanis  t.  (tesenave,  91  Gal.  41,  d.  1831, 1833, 

1384,  2881. 
Albertoli  v.  Branham,  80  Cal.  631,  d.  1383. 

1350,1364. 
Albion  River  B.  B.  Co.  v.  Heeser,  84  Cal.  486, 

d.1067. 
Albretaon  v.  Hooker,  5  OaL  176,  d.  2669. 
Alden  v.  County  of  Alameda,  43  OaL  270, 

d.  699,  700. 
Alden  v.  Pryal,  60  Cal.  216,  d.  1998,  2007. 
Alderson  ▼.  BeU.  9  Oal.  316,  d.  1467,  1626, 

1642, 1661,  2729. 
Aldrich  t.  Palmer,  24  CaL  613,  d.  267,  614, 

908,  2068,  2078. 
Aldrich  v.  Stephens,  49  Oal.  676,  d.  1981, 1994. 
Aldrich  T.  WUlis,  65  Oal.  81,  d.  1231,  1371, 

1373, 1479, 1986, 1989. 
Alemany  v.  Daly,  36  Cal.  90,  d.  43,  2920. 
Alemany  v.  City  of  Petaluma,  38  Cal.  663, 

d.  2225,  2236,  2339. 
Alemany  y.  Wenainger,  40  Cal.  288,  d.  497. 
Alexander  y.  Bouton,  65  Oal.  15,  d.  1457, 

1460. 
Alexander  y.  Denaveanx,  63  Oal.  663,  d.  364. 


Alexander  y.  Denaveanx,  69  Cal.  476,  478,  d. 

2664. 
Alexander  v.  Greenwood,  24  CaL  606,  d.  1202, 

1970, 1995. 
Alexander  y.  Jackson,  92  Oal.  614,  d.  1403, 

1407, 1408, 1409, 1413, 1414,  2937,  2938. 
Alexander  v.  Municipal  Court  of  Appeals,  66 

Gal.  387,  d.  286. 
Alford  V.  Bamum,  46  Oal.  482,  d.  1745, 1909. 
Algier  y.  Steamer  Maria,  14  OaL  167,  d.  235, 

1673,  2063. 
Albambra  Addition  Water  Oo.  v.  Mayberry, 

88  Oal.  68.  d.  2996,  2997,  3020. 
Albambra  Addition  Water  Oo.  v.  Richardson, 

72  Oal.  698,  d.  223,  229,  239, 1286. 1287,  2640, 

2964,  8004. 8005. 
Albambra  Addition  Water  Co.  y.  Richardson, 

96  OaL  490,  d.  3014. 
Aliso  Water  Oo.  v.  Baker,  95  Gal.  268,  d.  1060. 
Allen,  EsUte  of,  78  Oal.  581,  d.  1230,  1233. 
Allen,  Matter  of,  78  Oal.  293.  d.  1401. 
Allen  V.  Allen,  95  Oal.  184,  d.  520,  2600,  2616, 

2640. 
Allen  y.  Breslauer.  8  OaL  652,  d.  372. 
Allen   y.    Oitiiena'  Nay.   Oo.,  6    CaL.  400, 

d.8057. 
Allen  v.  Citizen's  Steam  Nay.  Co.,  22  CaL  28, 

d.  322,  646. 
Allen  y.  Cnn«y,  41  OaL  318,  d.  1646.  2066. 
Allen  y.  Dake,  60  Oal.  80,  d.  2774,  2776. 
Allen  y.  Fennon,  27  Oal.  68,  d.  167. 
Allen  v.  Haley,  77  Oal.  676,  d.  326, 1823. 
Allen  y.  Marshall,  34  CaL  165,  d.  2263,  2726. 
Allen  y.  Napa  County,  82  OaL  187,  d.  719, 

2663,2664. 
Allen  y.  Phelps,  4  Oal.  256,  dL  2942. 
Allen  y.  Reed,  61  Cal.  362,  d.  460. 
Allen  V.  County  of  San  Bemadino,  72  CaL 

450,  d.  191. 
Allen  y.  San  Jose  Land  and  Water  Co.,  92  CaL 

188,  d.  997, 1488. 
Allen  V.  Tiffany,  53  Cal.  16,  d.  1378. 
Allenberg  v.  Zellerbach,  66  Cal.  26,  d.  2028. 
Allender  v.  Fritts,  24  Oal.  447.  d.  100, 179. 
AUgier,  In  re,  65  Oal.  228,  d.  1378, 2308. 
Allin  y.  WiUiams,  97  Oal.  403,  d.  197, 419, 424, 

443,  609,  986,  2888,  2889. 
Allison  y.  Thomas,  72  Oal.  662,  d.  2047,  2736. 
Alpers  y.  Brown,  60  CaL  447,  d.  2167. 
Alpers  y.  Hunt,  86  Oal.  78,  d.  162, 170,199, 

316,  594,  2099. 
Alpers  V.  Schammel,  76  Oal.  690,  d.  143, 168, 

1599,  2197,  2198. 
Alpha  Manufacturing  Oo.  v.  Eeyser,  58  Oal. 

329. 
AltaLand  and  Water  Oo.  v.  Hancock,  85  Cal. 

219,  d.  2994,  2995,  2998,  3001,  8002,  300S, 

3018. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


80S6 


Alts  Silver  Min.  Co.  ▼.  Alta  Placer  Min.  Oo., 

78  Cal.  629,  d.  638,  643,  646,  2666. 
Althof  T.  Oonbeim,  38  Cal.  230,  d.  1482, 1446, 

1467.  2243. 
Altschnl  T.  Doyle,  48  Cal.  636,  d.  201,  217. 
Altschul  T.  Doyle,  66  Cal.  633,  d.  S3,  1622. 
Altacbul  ▼.  Folack,  66  Oal.  633,  d.  S3.  1622, 

1664. 
Altschul  V.  San  Francisco  etc  Assn.,  43  Cal. 

171.  d.  464.  460,  939. 
Alvarado  t.  De  Cells,  64  Cal.  688,  d.  2106. 
Alvarado  t.  Nordholt,  96  CaL  116,  d.  681,  682 

2370,2633. 
Alvarez  t.  Brannan,  7  Cal.  603,  d.  1827, 18S1, 

1832, 2168,  2169,  2466. 
Alvares  ▼.  Brannan,  7  Oal.  603,  d.  1326. 
Alverson  v.  Jones,  10  Oal.  0,  d.  1439, 1466. 
Alviso  T.  Yallestero,  62  Oal.  600,  d.  463. 
Amador  etc.  Co.  t.  Mitchell,  69  CaL  168,  d. 

389, 1636, 1662, 1081. 
Amador  County  T.  Butterfleld,  61  Oal.  628,  d. 

1604. 
Amador,  County  of  t.  Kennedy,  70  Gal.  468, 

d.  1748,  1761. 
Amador  Queen  Min.  Oo.  T.  Dewitt,  73  Oal. 

482,  d.  1064, 1932. 
Amann  t.  Lowell,  66  Oal.  306,  d.  977,  2284. 
Ambrose,  Ex  parte,  72  Cal.  398,  d.  1803. 
Ambrose  v.  Evans,  66  Cal.  74,  d.  2284,  2290. 
Ambrose  v.  McDonald,  63  Cal.  28,  d.  364. 
Amer  v.  Hightower,  70  Cal.  440,  d.  2500. 
American  Co.  v.  Bradford,  27  CaL  360,  d. 

1936,  2066,  8002,  8004. 
American  Biver  etc.  Oo.  t.  Bear  Biver  Co., 

11  CaL  839,  d.  149. 
American  Biver  Water  Co.  t.  Amsden,  6  Cal. 

443,  d.  2979. 
Ames  V.  Eldred,  66  CaL  136,  d.  1400. 
Ames  V.  Hoy.  12  CaL  11,  d.  1148, 1648. 
Ames  V.  City  and  County  of  San  Francisco,  76 

Cal.  826,  d.  1360. 
Amesti  v.  Castro,  49  Cal.  326,  d.  1028, 1887. 
Amestoy  v.  Electric  Bapid  Transit  Co.,  96 

Oal.  311,  d.  582, 1326,  2158,  2257,  242L 
Amsby  v.  Dickhouse,  4  Cal.  102,  d.  1688,  2100. 
Amyx  V.  Taber,  23  CaL  370,  d.  2156. 
Anaheim  Water  Co.  v.  Semi-Tropic  Water 

Co.,  64  Oal.  185,  d.  22,  3003,  3019. 
Anderson  v.  Black,  70  Cal.  226,  d.  239,  1085, 

1914, 1915, 1928. 
Anderson  v.  Black,  70  Cal.  226,  d.  3072. 
Anderson  v.  Coleman,  68  Cal.  188,  d.  1761. 
Anderson  v.  Coleman,  66  Cal.  124,  d.  2630. 
Anderson  v.  De  Urioste,  06  Cal.  404,  d.  310, 

2045,  2614,  2606. 
Anderson  v.  Doll,  27  Oal.  607,  d.  73. 
Anderson  v.  Fisk,  36  Cal.  625,  d.  163,  211,  250, 

537, 1011, 1025, 1032,  2331,  2332,  2442,  2630. 


Anderson  v.  Fisk,  41  CaL  308,  d.  2808. 
Anderson  v.  Goff,  72  CaL  66,  d.  Ill,  364,  400, 

1632,  2245,  2733,  2734. 
Anderson  v.  Hancock,  61  Cal.  88,  d.  2848. 
Anderson  v.  Hancock,  64  Oal.  456,  d.  1734, 

2842. 
Anderson  v.  Mayers,  50  Oal.  625,  d.  1648, 

2271,  2637. 

Anderson  v.  Parker,  6  Oal.  107,  d.  200, 1018, 

1176, 1633,  2250,  2064. 
Anderson  v.  Pennie,  82  CaL  266,  d.  1700, 1774. 

2272,  2276. 

Anderson  v.  Potter,  6  Oal.  63,  d.  1220. 
Anderson  v.  Bichardson,  02  Cal.  623,  d.  462, 

468. 
Anderson  v.  Bider,  46  OaL  136,  d.  2807,  2830, 

2845. 
Anderson  v.  Strassburger,  92  Oal.  38,  d.  2469. 
Anderson  v.  Taylor,  56  CaL  131,  d.  1319. 
Anderson  v.  Yoakum,  94  OaL  227,  d.  968, 

964. 
Andrade  v.  Superior  Oourt,  76  Oal.  469,  d. 

1091. 
Andrews,  Ex  parte,  18  CaL  678,  d,  666,  656, 

567. 
Andrews  v.  Mokelumne  Hill  Co.,  7  Gal.  330, 

d.  279,  2166,  2168,  2266. 
Andrews  v.  Pratt,  44  Oal.  800,  d.  490, 1336, 

1494,  2739,  2746. 
Andrews  v.  Bunyon,  66  Cal.  629,  d.  1633, 

1794, 1810,  2060. 
Angell  V.  Delmas,  60  Cal.  264,  d.  192. 
Angell  V.  Hopkins,  79  OaL  181,  d.  206,  2562, 

2870. 
Angier  v.  Masterson,  6  Oal.  61,  d.  1996,  2240. 
Anglo-California  Bank  v.  Grangers'  Bfmk,  63 

Cal.  359,  d.  626. 
Anglo-Nevada   Assur.  Corp.  t.  Nadeau,  90 

Oal.  898,  d.  1104,  2969. 
Angulo  V.  Sunol,  14  Oal.  402,  d.  325, 1464. 
Anschlag  v.  Superior  Oourt  of  Los  Angeles 

County,  76  Oal.  613,  d.  142. 
Anson  V.  Townsend,  73  Cal.  415,  d.  2609,  2886. 
Anthony  v.  Ohapman,  66  CaL  73,  d.  928, 1152, 

1234. 
Anthony  v.  Dunlap,  8  Cal.  26,  d.  1481. 
Anthony  v.  Grand,  99  Cal.  602,  d.  194. 
Anthony  v  Jillson,  83  Cal.  296,  d.  1910, 1916, 

1917,  1926,  2073,  2093. 
Anthony  v.  Nye,  80  Cal.  401,  d.  1467,  1996. 
Anthony  v.  Wessel,  9  Oal.  103,  d.  2011,  2549. 
Antoine  Co.  v.  Bidge  Co.,  23  Cat.  219,  d.  678, 

1930, 1938,  2100. 
Antonelle  v.  Board  of  New  City  Hall  Oommrs., 

92  Oal.  228,  d.  246. 
Anzar  v.  MUler,  90  OaL  342,  d.  1884,  1897, 


Appel  V.  Creditors,  67  CaL  211,  d.  888. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


Apple,  Estate  of,  86  Oal.  482,  d.  247,  1126' 

1127,  2649,  8042. 
Applegarth  r.  Abbott,  64  Oal.  469,  d.  423, 

424. 
Applegarth  t.  Dean,  68  Oal.  491,  d.  2020,  2223. 
Applegarth  ▼.  McQniddy,  77  Oal.  408,  d.  668, 

1834. 
Aram  v.  Scballenbei^r,  41  Oal.  440,  d.  2120. 
Aram  r.  Scballenberger,  42  Oal.  276,  d.  96, 

118, 121, 123. 
Arata  ▼.  Tellurium  etc  Min.  Oo.,  66  Gal.  840, 

d.  1849, 1862,  2238. 
Areata  etc  R.  B.  Oo.  t.  Murpliy,  71  Oal.  122, 

d.  1066. 
Areata,  Town  of,  v.  Areata  etc.  B.  B.  Oo.,  92 

Gal.  639,  d.  2410,  2420,  2422. 
Archbishop  of  San  Franciaco  v.  Shipman,  79 

Oal.  288,  d.  84. 
Archer  y.  Salinas  Oity,  98  Oal.  43,  d.  916, 917, 

918, 921,  922,  2384. 
Archy,  Matter  of,  9  Oal.  147,  d.  624,  2578. 
Arendt  t.  Mace,  76  Oal  316,  d.  1401, 1402. 
Argenti  v.  Brannan,  6  Oal.  361,  d.  62. 
Argenti  t.  San  Francisco,  6  Oal.  677,  d.  2110. 
Argenti  y.  San  Francisco,  16  Oal.  256,  d.  637, 

2036, 2038,  2069, 2041, 2600,  2710, 2711,  2713, 

2714. 
Argenti  t.  San  Frandsoo,  80  Oal.  458,  d.  267, 

270,  271,  278,  279,  281,  670,  2046. 
Argenti  t.  Sawyer,  32  Oal.  414,  d.  278, 1781. 
ArgueUo,  Estate  of,  60  Oal.  808,  d.  1123.  2664. 
ArgueUo,  Estate  of,  86  Oal.  151,  d.  260, 1116, 

1116,  1118,  1121. 
Arguello,  Estate  of,  97  Oal.  196,  d.  1239. 
Argnello  t.  Bours,  67  Oal.  447,  d.  927,  1016, 

1016. 
Arguello  v.  Edinger,  10  Cal.  160,  d.  2687, 2610, 

2614. 
Armstrong,  Estate  of,  69  Oal.  289,  d.  1268. 
Armstrong,  Estate  of,  80  Cal.  71,  d.  1426, 1426. 
Armstrong,  Ex  parte,  84  Oal.  656,  d.  1683, 

2032. 
Armstrong  v.  Davis,  41  Oal.  494,  d.  2076,  2079. 
Armstrong  t.  Hayward,  6  Cal.  183,  d.  2449. 
Armstrong  v.  Lowe,  76  Oal.  616,  d.  42. 
Armstrong  t.  Superior  Court,  63  OaL  410,  d. 

668,2967. 
Amaz,  Estate  of,  46  Oal.  259,  d.  180. 
Amas  V.  Gassen,  78  Cal.  618,  d.  2870. 
Arnold  v.  Johnson,  66  Oal.  402,  d.  2284. 
Arnold  v.  Kahn,  67  Cal.  472,  d.  387. 
Arnold  v.  City  of  San  Jose,  81  Cal.  618,  d. 

2598,  2674;  81  Gal.  621,  d.  132. 
Arnold  t.  Skaggs,  85  Oal.  684,  d.  2078,  2082, 

2484. 
Arnold  v.  Van  Brunt,  4  Oal.  89,  d.  1660. 
Arqaes  t.  Wasson.  61  Oal.  620,  d.  2023. 
Arras,  Ex  parte,  78  Oal.  304,  d.  786. 


Arrington  ▼.  Lisoom,  84  Oal.  866,  d.  M,  35, 

2622. 
Arrington  v.  Sherry,  6  Gal.  613,  d.  1602. 
Arrington  v.  Tupper,  10  Oal.  464,  d.  2240. 
Arroyo  Ditch  and  Water  Co.  v.  Superior  Oonrt, 

92  Oal.  47,  d.  636,  1657,  1658,  1662, 1687. 
Arzaga  v.  ViUalba,  85  Gal.  181,  d.  978,  2889, 

2871,  2872. 
Asevado  v.  Orr,  100  Oal.  203,  d.  1604,  1608, 

1508, 1610, 1683, 1672,  2167,  2267. 
Ashbnry  t.  Sanders,  8  Oal.  62,  d.  2290. 
Ashe  v.  Board  of  Supervisors  of  Ooluaa  Co.,  71 

Oal.  236,  d.  492. 
Ashley  v.  Olmstead,  64  Gal.  616,  d.  163, 1399, 

1400. 
Ashley  v.  Vischer,  24  Oal.  822,  d.  2824. 
Ashton  V.  Dashaway  Assn.,  84  Oal.  61,  d.  629, 

2907. 
Ashnrst  v.  Fonntain,  67  Oal.  18,  d.  1252. 
Askew  V.  Ebberta,  22  GaL  26S,  d.  1214,  2224, 

2564. 
AsteU  V.  Phillippi,  55  Oal.  286,  d.  495, 2459. 
Aston  V.  Nolan,  63  Cal.  269,  d.  994,  182& 
Atheam  v.  Poppe,  25  GaL  632,  d.  289. 
Atherton  t.  Fowler,  46  Oa).  ^0,  d.  287, 1260, 

1562. 
Atherton  v.  Fowler,  48  OaL  823,  d.  1660, 166% 

2060,  2173,  2461. 
Atherton  ▼.  Supervisors  of  San  Mateo  Oonnty, 

48  Oal.  167,  d.  280,  1040. 
Atkins  ▼.  Gamble,  42  OaL  86,  d.  876,  2288. 
Atkinson  v.  Amador  etc  Oanal  Oo.,  68  OaL 

102,  d.  2637. 
Attorney  General,  Ex  parte,  1  OaL  86,  d.  82, 

2402. 
Attorney  General  t.  State  Board  of  Jodgee, 

38  Oal.  291,  d.  2671. 
Attwood  T.  Frioot,  17  Oal.  37,  d.  074, 1161, 

1922, 1923, 1930, 1939. 
Ancker  v.  McOoy,  66  OaL  624,  d.  1406,  2502. 
And  v.  Magruder,  10  GaL  282,  d.  416,  416,  417, 

438,2598. 
Auguisola  V.  Amas,  61  OaL  436,  d.  1129, 1235, 

1252. 
Anlt  V.  Gassaway,  18  Gal.  205,  d.  1766. 
Aurrecoechea  v.  Sinclair,  60  Gal.  632,  d.  1076, 

2234,  2326,  2350, 2361,  2867,  2368, 2380,  2382, 

2383. 
Austin  v.  Andrews,  71  OaL  98,  d.  224, 1021, 

1166. 
Austin  T.  Dick,  100  Oal.  199,  d.  1047, 1048. 
Autenreith    y.    Hesaenaner,   43    OaL    356. 

d.320. 
Auzeraia  v.  Kaglee,  74  Gal.  60,  d.  10,  1582, 

2644. 
Aveline,  Estate  of,  53  Oal.  269,  d.  1262, 1263, 

2274. 
Averett  t.  Sobrunes,  79  Oal.  207,  d.  2663. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


3067 


▲▼erill  T.  Steamer  Hartford,  2  Gal.  308,  d.  18, 

1666, 1666. 
Ayery  t.  Clark,  87  Oal.  610,  d.  1835,  1841, 

1860,  2938,  2939,  2940,  2941. 
Avery  v.  Superior  Conrt,  67  Gal.  247,  d.  1772. 
Avila  T.  Meberin,  68  Gal.  478,  d.  2952. 
Axtell  V.  Gerlach,  67  Gal.  483,  d.  1496,  2S93, 

2838. 
Ayrea  y.  Bensley,  82  Oal.  ^0,  d.  3,  4, 1011, 

2296,2296. 
Ayres  t.  Bensley,  32  Oal.  632,  d.  263. 
Ayrea  t.  Palmer,  57  Oal.  309,  d.  46,  946. 

BabbT.  Oakley,  5  Oal.  93,  d.  372. 
Babcock  t.  Briggs.  62  Oal.  602,  d.  833. 
Babcock  v.  Oibbs,  62  Oal.  629,  d.  1405. 
Babcock  T.  Goodrich,  47  Oal.  488,  d.  367,  692, 

694,   606,  697,  700,  1768,  1778,  1786,  2308, 

2S18,  2650,  2740. 
Babcock  t.  Middleton,  20  Oal.  643,  d.  2616, 


Babcock  T.  Welsh,  71  Oal.  400,  d.  1390,  ISOl. 
Babe  v.  Ooyne,  53  GaL  261,  d.  2556. 
Baber  t.  McLellan,  30  Oal.  136,  d.  1209, 1210. 
Baby,  Estate  of,  87  Oal.  200,  d.  101, 1647. 
Bacbman  t.  Meyer,  40  Oal.  220,  d.  2785. 
Bachman  t.  Sepnlyeda,  80  Gal.  688,  d.  1868, 

1628, 1627, 1628. 
Backus,  Estate  of,  05  Oal.  671,  d.  106. 
Backus  T.  Minor,  8  Oal.  281,  d.  1568, 1564. 
Bacon  t.  Irvine,  70  Oal.  221,  d.  620. 
Bacon  t.  Bobson,  63  Gal.  809,  d.  171, 246, 2456. 
Bacon  v.  Scannell,  9  GaL  271,  d.  1344,  2486, 
Baggett  V.  Dunn,  60  Oal.  75,  d.  2760. 
Baggs  T.  Smith,  63  GaL  88,  d.  183, 1201. 
Bagley  -v.  Eaton,  6  Oal.  497,  d.  2921. 
Bagley  t.  Eaton,  8  Gal.  160,  d.  2071. 
Bagley  t.  Eaton,  10  Oal.  126,  d.  37,  268,  487, 

441, 1148, 1180,  2623,  3066. 
Bagley  y.  McMickle,  0  Oal.  430,  d.  683, 1146, 

1146, 1148, 1101. 
Bagley  y.  Ward,  27  Oal.  860,  d.  1690. 
Bagley  y.  Ward,  37  Oal.  121,  d.  330, 1014, 1201, 

1204, 1206, 1210, 1220, 1222. 
BagnaU  y.  Boach,  76  Gal.  106,  d.  6, 161, 2060, 

2003. 
Bailey  v.   Board  of     Supervisors  of    San 

Joaquin  Oonnty,  66  Oal.  10,  d.  1694. 
Bailey  v.  Dale,  71  Oal.  34,  d.  1682,  2122. 
Bailey  y.  Fox,  78  Oal.  389,  d.  2467,  2471,  2472, 

2474. 
Bailey  y.  Bichardson,  66  Gal.  416,  d.  700, 1715, 

2076. 
BaUey  v.  Sloan,  65  Gal.  887,  d.  056, 1666,  2261. 
Bailey  v.  Steamer  New  World,  2  Gal.  370,  d. 

2296,2567. 
Bailey  v.  Taaffe,  29  GaL  422,  d.  963,  964,  965, 

066,968. 


Baines  v.  Babcock,  95  Oal.  681,  d.  623,  624, 

631,  651. 
Baird,  In  re,  84  Gal.  06,  d.  396, 1819. 
Baird   y.  Board   of   Supervisors   of  Tulare 

Oounty,  74  Gal.  397,  d.  2777. 
Baird  y.  Grank,  98  GaL  293,  d.  0, 10,  2623. 
Baird  v.  Milford  Land  and  Lumber  Go.,  80 

Gal.  662,  d.  1718, 1720. 
Baird  y.  Peall,  02  Oal.  235,  d.  168, 169, 1832. 
Baker,  Ex  parte,  88  Oal.  84,  d.  721,  784. 
Baker,  In  re,  65  Oal.  802,  d.  2204. 
Baker  y.  Baker,  10  Gal.  627,  d.  89,  94, 1798. 
Baker  y.  Baker,  13  Gal.  87,  d.  1737, 1791, 1797, 

2248,2658. 
Baker  y.  Bartol,  6  Oal.  488,  d.  307,  809. 
Baker  y.  Bartol,  7  Oal.  561,  d.  440. 
Baker  y.  Brickell,  87  Oal.  320,  d.  1234, 1422, 

1424,  2618,  2520. 
Baker  v.  Brown,  82  Gal.  64,  d.  63,  64. 
Baker  y.  ComwaU,  4  Oal.  16,  d.  440,  460. 
Baker  y.  Dickson,  62  Gal.  10,  d.  1314. 
Baker  y.  Ducker,  70  OaL  365,  d.  2461,  2462. 
Baker  y.  Everhart.  65  Gal.  27,  d.  384. 
Baker  y.  Fireman's  Fund  Ins.  Go.,  78  Oal. 

182,  d.  2951,  2961. 
Baker  y.  Fireman's  Fund  Ins.  Go.,  79  Gal. 

84,  d.  1068,  1546,  1640,  1061,  1956,  1958, 

1986,  2446,  3074. 
Baker  y.  Hope,  49  Gal.  598,  d.  808, 1658. 
Baker  v.  Joseph,  16  Gal.  173,  d.  222,  228,  238, 

251,  2078,  2627,  2889,  8068,  8072. 
Baker  v.  Kinsey,  88  GaL  631,  d.  1809, 1810. 
Baker  y.  O'Riordan,  65  Gal.  868,  d.  1636, 1646. 
Baker  y.  Snyder,  68  Gal.  617,  d.  165. 
Baker  y.  Superior  Oourt  of  Shasta  Oounty, 

71GaL683,  d.487,  493. 
Bakersfield  Town  Hall  Assn.  v.  Ghester,  66 

Oal.  98,  d.  24,  617, 1362, 1364. 
Balch  y.  Jones,  61  Gal.  234,  d.  684,  2869. 
Baldwin,  Estate  of,  71  Gal.  74,  d.  1268, 1260. 
Baldwin,  Ex  parte,  60  Gal.  432,  d.  787, 898. 
Baldwin  v.  Bennett,  4  Oal.  892,  d.  905. 
Baldwin  y.  Bomheimer,  48  Gal.  483,  d.  14, 173, 

206, 1024,  2170. 
Baldwin  y.  Ellis,  68  Oal.  495,  d.  1682, 2816, 

2826. 
Baldwin  y.  Ferre.  23  Gal.  461,  d.  2096. 
Baldwin  v.  Kramer,  2  Gal.  582,  d.  2098. 
Baldwin  v.  Morgan,  60  Gal.  685,  d.  1629,  2020. 
Baldwin  v.  Second  St.  Cable  B.  B.  Go.,  77 

GaL  S90,  d.  1464, 1466. 
Baldwin  y.  Simpson,  12  GaL  560.   d.  1001, 

2295. 
Ball  v.  Kehl,  87  Gal.  506,  d.  8017. 
Ball  V.  Kehl,  05  Gal.  606,  d.  24,  86,  260, 1292, 

2990,  3003. 
Ball  V.  Kenfleld,  55  Gal.  320,  d.  2135. 
Ball  v.  Nichols,  73  Gal.  193,  d.  35,  202. 


Digitized  by 


Google 


8068 


TABLE  OF  CASES  DIGESTED. 


BaU  T.  Bawlea,  93  OtX.  22S,  d.  1761, 17fi2, 1764, 

1766,  2306. 
BaUard  y.  Can,  48  Gal.  74,  d.  856,  857,  2581, 

2586,2588. 
BaUentine,  Estate  of,  45  Gal.  696,  d.  143S. 
Ballerino  v.  Bigelow,  90  Gal.  600,  d.  287, 1810, 

1811. 
BaUerino  t.  Mason,  83  GaL  447,  d.  2182,  2848, 
Banbury  v.  Arnold,  91  Cal.  606,  d.  14,  199. 

2581,  2683,  2684,  2593. 
Bancroft  v.  Gosby,  74  GaL  588,  d.  2941. 
Bancroft  v.  Heringhi,  64  Gal.  120,  d.  2500. 
Bandy  v.  Ransom,  64  Gal.  87,  d.  2317. 
Banfield  t.  Marks,  66  Cal.  186,  d.  1472. 
Bangs  V.  Dunn,  66  GaL  72,  d.  226,  2135. 
Bank  of  British  North  America  v.  Alaska  Im- 
provement Co.,  07  GaL  28,  d.  408,  409. 
Bank  of  British  North  America  v.  Gahn,  79 

Gal.  463,  d.  409,  2661. 
Bank  of  British  North  America  t.  Madison, 

99Cal.  125,  d.408,  409. 
Bank  of  California  t.  Boyd,  86  Cal.  886,  d. 

829,834. 
Bank  of  GaUfomla  t.  Donn,  66  CaL  88,  d.  2406. 
Bank  of  California  v.  Fresno  Canal  etc.  Co., 

68  Gal.  201,  d.  1498. 
Bank  of  California  t.  Northam,  61  CaL  887, 

d.1561. 
Bank  of  California  -v.  Shaber,  65  OaL  888,  d. 

499, 1768, 1776,  1777,  2042,  2741. 
Bank  of  California  t.  Taaffe,  76  Cal.  626,  d. 

1806, 1806, 1316. 
Bank  of  California  v.  Western   Union  Tel. 

Co.,  62  GaL  280,  d.  60,  405,  2849. 
Bank  of  Healdsburg  v.  Bailhache,  65  Cal. 

827,  d.  928,  930,  932,  1461. 
Bank  of  Healdsburg  t.  Hitchcock,  76  Gal.  489, 

d.261,  2176,  2598. 
Bank  of  Mendocino  t.  Baker,  82  Gal.  114, 

d.  2110,  2112. 
Bank  of  Mendocino  v.  Chalfant,  61  Gal.  869, 

d.  2799,  2826. 
Bank  of  Mendocino  y.  Chalfant,  61  Cal.  471, 

d.2799. 
Bank  of  Napa  y.  Godfrey,  77  Oal.  612,  d.  1967, 

1991,  2001. 
Bank  of  San  Luia  Obispo  t.  Johnson,  68  Cal. 

99,  G.  19u6. 
Bank  of  San  Lois  Obispo  v.  Wickersham,  99 

GaL  656,  d.  639,  2473,  2686,  2640. 
Bank  of  Santa  Cruz  County  y.  Bartlett,  78 

Oal.  801,  d.  472,  698,  2745. 
Bank  of  Santo  Bosa  v.  Chalfant,  62  Cal.  170. 

d.  2826. 
Bank  of  Shasta  y.  Boyd,  99  Cal.  604,  d.  662, 

1996, 1997,  2248. 
Bank  of  Sonoma  County  v.  Charles,  86  Cal. 

322,  d.  1102, 1104,  2009. 


Bank  of  Sonoma  County  y.  Fairbanks,  62  CaL 

196,  d.  401,  2031. 
Bank  of  Sonoma  County  y.  Gove, -63  CaL  866, 

d.425. 
Bank  of  Stockton  y.  Bliven,  68  CaL  708,  d. 

1623. 
Bank  of  Stockton  v.  Howland,  42  OaL  129,  d. 

227,1260. 
Bank  of  Stockton  y.  Jones,  66  Gal.  4S7,  d.  426. 
Bank  of  Tehama  County  y.  Crumley.  74  OaL 

461,  d.  1482. 
Bank  of  TTldah  v.  Pelatuma  Say.  Bank,  100 

Gal.  600,  d.  388. 
Bank  of  Ukiah  y.  Shoemake,  67  OaL  147,  d. 

1106. 
Bank  of  Woodland  y.  Hiatt,  68  OaL  284,  d. 

2471,  2499. 
Bank  of  Woodland  v.  Hiatt,  59  Gal.  680,  d.  673. 
Bank  of  Woodland  y.  Treadwell.  66  CaL  879, 

d.  1288,  2008. 
Bank  of  Woodland  y.  Webber,  62  CaL  78,  d. 

2825. 
Banks  v.  Marshall,  28  Oal.  228,  d.  441,  2623. 
Banks  v.  Moreno,  89  CaL  288,  d.  1866, 1866, 


Banning  y.  Banning,  80  Cal  271,  d.  16, 903. 
Barbaires  y.  Gr^ory,  64  Cal.  230,  d.  2096. 
Barber  y.  Babel,  86  Gal.  11.  d.  1407, 1413, 1416, 

1417. 
Barber  y.  Barber,  16  CaL  878,  d.  1790. 
Barber  y.  Barnes,  62  GaL  650,  d.  2208. 
Barber  v.  Burrows,  61  Cal.  404,  d.  688,  8761. 
Barber  v.  Burrows,  61  CaL  478,  d.  683. 
Barber  y.  Casalis,  80  CaL  92,  d.  603, 956,  2167, 

2184. 
Barber  v.  Beynolds,  83  GaL  497,  d.  1489, 1607, 

1830, 1863,  2272. 
Barber  y.  Beynolds,  44  Cal.  619,  d.  1212, 1223, 

1830, 1836, 1851, 1866, 1868. 
Barber  v.  San  Francisco,  42  CaL  680,  d.  486, 

2696. 2711. 
Barbieri  v.  Bamelli,  84  Cal.  164,  d.  334, 1990. 
Barbieri  v.  Bamelli,  84  CaL  174,  d.  329,  834. 
Barbour  y.  Pierce,  42  Gal.  657,  d.  996. 
Barfield  y.  Price,  40  Gal.  636,  d.  1246,  1249, 

1946. 1946,  2474. 
Barhamy.  Hoetetter,  67  Oal.  272,  d.  107, 1502, 

1581. 
Barilari  y.  Ferrea,  69  GaL  1,  d.  476,  478, 1854, 

3062. 
Barker  y.  Doherty,  97  GaL  10,  d.  476, 1831. 
Barker  v.  Freeman,  86  Cal.  688,  d.  1606,  2780. 
Barker  y.  Koneman,  13  CaL  9,  d.  1389,  1437. 
Barker  y.  Stanford,  63  GaL  461,  d.  2768. 
Barkly  y.  Gopeland,  74  Cal.  1,  d.  622,  1182, 

2573,  2574,  3068,  3074. 
Barkly  v.  Gopeland,  86  Cal.  488,  d.  522, 673, 

1188.  2574,  2676,  8069,  8070. 


Digitized  by 


Google 


TABLE  OF  GASES  DIGESTED. 


Barley  t.  Baell,  70  Cal.  3S5,  d.  56. 
Barlow  T.  Boms,  40  Oal.  S51,  d.  1812, 1314. 
Barnard  t.  Lloyd,  85  Oal.  131,  d.  996,  2613. 
Barnard  r.  Wilson,  66  Cal.  261,  d.  2016. 
Barnard  t.  Wilson,  74  Oal.  612,  d.  2011,  2012, 

2824. 
Barnes  t.  Bamee,  96  Cal.  171,  d.  211, 574, 987, 

1793. 
Barnes  v.  Jones,  61  Cal.  303,  d.  2666,  2863, 

2867. 
Barnes  t.  Marshall,  68  Cal.  669,  d.  2997. 
Barnett  t.  Oontra  Costa  Oonnty,  67  Cal.  77, 

d.  472,  478. 
Barnett  t.  Eilboume,  3  Cal.  327,  d.  1620, 

1644. 
Barney  v.  Vigoureaux,  76  Oal.  876,  d.  172, 

2730. 
Barney  v.  Vigonreaux,  92  Cal.  631,  d.  434. 
Barnhart  v.  Fulkerth,  59  Cal.  130,  d.  2955. 
Barnhart  v.  Fulkerth,  73  Cal.  626,  d.  1282, 

2286,2851. 
Barnhart  T.  Fulkerth,  90  Cal.  167,  d.  1143. 
Barnhart  v.  Fulkerth,  92  Cal.  155,  d.  191. 
Barnhart  v.  Fulkerth,  93  Cal.  497,  d.  206, 

1187, 1138, 1180,  3063. 
Barnhart  y.  Kron,  88  Cal.  447,  d.  216,  671, 

672. 
Bamstead  r.  Empire  Min.  Co.,  6  Cal.  299, 

d.  629, 1181,  2194. 
Bamum  v.  Bridges,  81  Cal.  604,  d.  2343,  2347, 

2360. 
Bamam  t.  Beynolds,  88  CaL  643,  d.  1611, 

1617, 1619. 
Barrv.  O'Donnell,  76  Oal.  469,  d.  677,  2614. 
Barr  v.  Schroeder,  32  Oal.  609,  d.  66,  66,  928, 

931,939,940,970,  2873,2874. 
Barrante  v.  Garratt,  60  Cal.  112,  d.  1295,  2871. 
Barrett  v.  Amerein,  86  Cal.  322,  d.  2836. 
Barrett  v.  Birge,  50  Cal.  656,  d.  5,  946,  1009, 

1614. 
Barrett  v.  Carney,  33  Oal.  530,  d.  382,  383, 

885,  886,  897. 
Barrett  t.  Graham,  19  Cal.  632,  d.  966. 
Barrett  v.  Market  St.  Ry.,  81  Cal.  296,  d.  503, 

609. 
Barrett  v.  Simms,  62  Cal.  440,  d.  890. 
Barrett  t.  Sims,  59  Oal.  615,  d.  1410, 1412. 
Barrett  t.  Southern  Pac.   Co.,  91  Oal.  296, 

d.  2049,  2050,  2051,  21160,  2061. 
Barrett  t.  Tewksbury,  9  Oal.  13,  d.  1457, 2441. 
Barrett  v.  Tewksbury,  15  Oal.  854,  d.  136. 
Barrett  t.  Tewksbury,  18  Oal.  334,  d.  1464. 
Barringer  r.  Warden,  12  Oal.  311,  d.  582, 2607, 

2640. 
Barroilbet  ▼.  Anspacher,  68  Cal.  116,  d.  2627. 
Barroilhet  T.  Battelle,  7  Oal.  450,  d.  1714, 

1718. 
Barroilhet  ▼.  fisch,  63  Oal.  462,  d.  S06,  807. 
Cal.  mem,  Vol.  111.— 194 


Barroilbet  ▼.  Hathaway,  81  CaL  S96,  d.  183, 

1609. 
Barron  y.  Deleval,  68  Cal.  96,  d.  2261,  2262. 
Barron  y.  Frink,  80  OaU  486,  d.  253,604, 1626, 

2502. 
Barron  t.  Kennedy,  17  Oal.  574,  d.  2643. 
Barrows  t.  Fox,  98  Oal.  63,  d.  2988, 2989,  3007, 

3008. 
Barrows  v.  Knight.  65  Oal.  166,  d.  1888. 
Barry,  Ex  parte,  85  Cal.  60S,  d.  563,  2264. 
Barry,  Matter  of,  94  Oal.  562,  d.  570. 
Barry  v.  Barry,  66  Cal.  10,  d.  180. 
Barry  v.  Bennett,  45  Cal.  80,  d.  1833,  8066. 
Barry  t.  Coughlin,  90  Cal.  220,  d.  286. 
Barry  t.  Goad,  .89  Gal.  215,  d.  1600,  2638, 

2539. 
Barry  t.  Sonoma  County,  43  Oal.  217,  d.  1024. 
Barry  t.  Superior  Gourt,  91  Gal.  486,  d.  570, 

571. 
Barry  v.  Terkildsen,  72  Cal.  254,  d.  2674. 
Barsolou  t.  Newton,  68  Oal.  223,  d.  608, 1566, 

2690,  2692,  2696. 
Barstow  t.  City  B.  B.  Co.,  .42  Oal.  465,  d. 

658. 
Barstow  T.  Newman,  34  Oal.  90,  d.  1012, 2093, 

2293. 
Barstow  t.  Savage  Min.  Go.,  64  Gal.  388,  d. 

625, 626. 
Barter,  Estate  of,  86  Oal.  441,  d.  1129. 
Bartholomew  t.  Hook,  23  Oal.  277,  d.  1410. 
Bartlett  v.  Aitken,  48  Oal.  405,  d.  950. 
Bartlett  v.  Cottle,  68  Oal.  366,  d.  1990. 
Bartlett  v.  Hogden,  3  Cal.  65,  d.  216,  233, 

2078,  2079,  2080. 
Bartlett  v.  Odd  Fellows'  Savings  Bank,  79 

Oal.  218,  d.  358. 
Bartlett  v.  San  Francisco,  63  Oal.  166,  d. 

1626,  2042. 
Barton,  Estate  of,  62  Cal.  638,  d.  1230,  8027. 
Barton,  Estate  of,  66  Cal.  87,  d.  1242, 1260. 
Barton  y.  Brown,  68  Oal.  11,  d.  1269. 
Barton  v.  Kalloch,  56  CaL  96,  d.  1041,  2127, 

2128, 2511. 
Barton  v.  McDonald,  81  Gal.  266,  d.  1826, 

2671, 2674. 
Bartram  v.  Central  Turnpike  Co.,  %  Cal.  283, 

d.  1325,  2897,  2898. 
Bartram  t.  Ogilby,  25  Cal.  288,  d.  1825, 2897, 


Bascomb  v.  Davis,  66  Oal.  162,  d.  1876,  2658. 

Bass  ▼.  Berry,  61  Oal.  264,  d.  2623. 

Bassett  v.  Enwrigbt,  19  Cal.  686,  d.  2706, 2718, 

2718,  3077. 
Bassett  v.  Haines,  9  Oal.  260,  d.  419. 
Batchelder,  Ex  parte,  96  Oal.  288,  d.  1804. 
Batchelder  v.  Baker,  79  Oal.  266,  d.  197,  264, 

2395,  2401. 
Batchelder  v.  Brickell,  76  Oal.  878,  d.  968. 


Digitized  by 


Google 


8090 


TABLE  OF  OASES  DIGESTED. 


Batchelder  t.  Moore,  42  Oal.  412,  d.  567,  669, 

671. 
Batchelder  v.  Willey,  64  Oal.  44,  d.  2362, 

2364,  2361. 
Bate  V.  MiUer,  63  Cal.  283,  d.  1284, 2072, 2082. 
Bateman  v.  Blumenthal,  61  Cal.  628,  d.  276. 
Bateman  v.  Burr.  67  Cal.  480,  d.  2872, 2874. 
Bateman  v.  Superior  Court,  64  Cal.  286,  d. 

2427,2428. 
Bates  V.  Babcock,  95  Oal.  479,  d.  203,  2187, 

2188,  2210,  2235,  2611. 
Bat^  y.  Bates,  71  Cal.  807,  d.  2078. 
Bates  T.  Gage,  40  Oal.  183,  d.  1656. 
Bates  V.  Gage,  49  OaL  126,  d.  107, 1084, 2086. 
Bates  T.  Gerber,  82  Cal.  650,.  d.  453,  1776. 
Bates  V.  Gregory,  80  Cal.  887,  d.  549, 550, 2033, 

2483,  2616, 2638. 
Bates  V.  Porter,  74  Oal.  224,  d.  462, 483, 1777. 
Bates  V.  Byberg,  40  Cal.  463,  d.  103. 
Bates  T.  Santa  Barbara  County,  90  Oal.  543, 

d.  1834, 1838, 1858. 
Bates  V.  Sierra  Nevada  etc.  Co.,  18  Oal.  171, 

d.  1826,  2237. 
Bates  T.  Visher,  2  Cal.  355,  d.  276,  2436. 
Bath  T.  Valdes,  70  Oal.  350,  d.  679,  682. 
BatteUe  v.  Connor,  6  Cal.  140,  d.  2101. 
Battersby  y.  Abbott,  9  Cal.  666,  d.  184,  261, 

1629. 
Baabichon,  Estate  of,  40  Oal.  18.  d.  1127, 1486. 
Bander  y.  Tyrrel,  69  Cal.  99,  d.  2087,  2100. 
Bauer,  Estate  of,  70  Oal.  804,  d.  676, 1442, 1444, 

1448,2807. 
Bauer  y.  Pierson,  46  Oal.  298,  d.  206,  2110. 
Baoghman  v.  Beed,  76  Oal.  819,  d.  899,  2180. 
Baughman  y.  Superior  Court  of  Oalayeras 

County,  72  Cal.  672,  d.  186,  2814. 
Baum,  Matter  of,  68  Oal.  288,  d.  882. 
Banm  y.  Grigsby,  21  Oal.  172,  d.  2989,  2940. 
Baum  y.  Raphael,  67  Cal.  361,  d.  343,  2668. 
Baum  y.  Reay,  96  Oal.  462,  d.  86, 1022, 1161. 
Baumberger  y.  Artf,  96  Gal.  261,  d.  674,  679. 
Bauqnier,  EsUte  of,  88  Cal.  802,  d.  91,  1229, 

1232. 
Banquier,  Esteteof,  88  Cal.  478,  d.  1228. 
Baxter  y.  McKinlay,  16  Cal.  76,  d.  53,  217. 
Baxter  y.  Roberts,  44  Cal.  187,  d.  1810, 1812. 
Bay  y.  Pope,  18  Cal.  694,  d.  266, 1081. 
Bay  View  Assn.  ▼.  Williams,  50  OaL  853,  d. 

648,654. 
Bay  View  School    District   of    Santa  Cruz 

County  y.  Linsoott,  99  Oal.  26,  d.  2538. 
Bayles  y.  Baxter,  22  Cal.  576,  d.  2609,  2883, 

2884,2885. 
Bayly  y.  Muehe,  66  Cal.  345,  d.  1995. 
Bays  y.  Lapidge,  52  Cal.  481,  d.  2718. 
Beach  y.  Cooper,  72  Cal.  99,  d,  11«.  666,  657, 

658. 
Beach  y.  Ooyillaud.  4  Oal.  315,  d.  608. 


Beach  y.  Ooyilland,  2  Oal.  237,  d.  2171,  3064^ 

3056. 
Beach  y.  Parish,  4  Oal.  339,  d.  1717. 
Beach  y.  Gabriel,  29  Cal.  580,  d.  1900,  2619. 
Beach  y.  Hodgdon,  66  Cal.  187,  d.  97,  2961. 
Beal  y.  Osborne,  72  Cal.  305,  d.  656. 
Beal  y.  Steyens,  72  Cal.  461,  d.  1980, 1986, 8077. 
Beale  Street,  In  the  Matter  of,  39  OaL  «6, 

d.  2683,2684. 
Beall  y.  Fisher,  95  Oal.  668,  d.  1170. 
Beals  y.  Amador  County,  28  Gal.  448,  d.  601. 
Beals  V.  Amador  County,  86  OaL  624,  d.  632, 

1659,  2791,  2798. 
Beala  v.  Crowley,  69  Cal.  665,  d.  1362. 
Beals  y.  Eyans,  10  Cal.  469,  d.  692,  694,  697. 
Beamer  y.  Freeman,  84  Oal.  654,  d.  269,  377, 

2023,2027. 
Bean  y.  Loryea,  81  Cal.  151,  d.  899.  1649. 
Bean  y.  Pioneer  Min.  Co.,  66  Cal.  461,  d.  642, 

647. 
Bean  y.  Trayelers'  Ins.  Co.,  94  Oal.  681,  d. 

1556,  1557. 
Beans  y.  Emanuelli.  96  OaL  117,  d.  1648, 

2072,  2081,  2093. 
Beard  v.  Beard.  66  Cal.  354,  d.  1798. 
Beard  y.  Knox,  5  Oal.  252,  d.  991, 14«,  1461, 

1456,  3036,  8046. 
Beardsley  y.  Frame.  73  Oal.  634.  d.  110. 
Beardsley  y.  Frame,  86  Cal.  134,  d.  307. 
Bear  River  etc.  Co.  y.  Bdes,  24  Cal.  854, 

d.  2083,  2087, 2001. 
Bear  River  etc  Co.  y.  Boles,  24  C«L  369, 

d.  2989,  3054. 
Bear  River  etc.  Oo.  v.  New  York  Min.  Co., 

8  Cal.  327,  d.  1934, 1985. 
Beasley  v.  San  Jose  Fruit  Packing  Co.,  98 

Oal.  388,  d.  47, 1820, 1821. 
Beatty  y.  Clark,  20  Oal.  11,  d.  41, 1081, 2891, 


Beatty  y.  Dixon,  66  Oal.  619,  d.  1060, 1S85, 

1606. 
Beauchamp  y.  Archer,  68  Oal.  431,  d.  2493, 

2502,2850. 
Beaudry  y.  Doyle,  68  Oal.  106,  d.  482. 
Beandry  y.  Felch,  47  Oal.  188,  d.  1434, 1436, 

1442, 1482. 
Beaudry  y.  Vache,  45  Oal.  8,  d.  333. 
Beaudry  y.  Valdei,  32  Oal.  269,  d.  2687, 2688y 

2695,  2696,  2703,  2712,  2713,  2721. 
Beck  y.  San  Francisco,  4  Oal.  375,  d.  94, 140^ 

1423. 
Beck  V.  Soward,  76  Oal.  627,  d.  43, 1428. 
Becker,  Ex  parte,  86  Oal.  402,  d.  1380. 
Beckett  y.  Selover,  7  Cal.  215,  d.  1114,  liSO, 

1226,  1227,  1235,  1264,  1265, 1623. 
Becknian  v.  Manlove,  18  Cal  388,  d.  25G8. 
Beckman  v.  McKay,  14  Cal.  250,  d.  258,  IMT. 
Beckman  y.  Skaggs,  69  Cal.  641,  d.  530, 19M. 
Beckman  v.  Skaggs,  61  Oal.  862,  d.  266. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


9091 


Beckman  ▼.  Wilson,  61  Cal.  835,  d.  41. 
Sedan  t.  Tarney,  99  Oal.  649,  d.  198, 1466. 
Bedell,  Estate  of,  97  Oal.  389.  d.  1230, 1285. 
BedeU  v.  Herring,  77  Cal.  572,  d.  429. 
Bedell  y.  Kowalsky,  99  Cal.  236,  d.  2498. 
Bee  ▼.  San   Francisco   etc.  B.  E.  Co.,  46 

Oal.  248,  d.  206,  649,  654, 1822,  1823. 
Beebe  t.  Brooks,  12  Oal.  308,  d.  421,  422,  426. 
Beech,  Estate  of,  68  Cal.  458,  d.  1229, 1266. 
Beem  v.  McKusick,  10  Cal.  638,  d.  932. 
Beeman  t.  Lovett,  46  Cal.  387,  d.  412,  64S. 
Beer  v.  Clifton,  98  Cal.  823,  d.  426. 
Beeson  t.  Green  Mountain  Min.  Co.,  57  Oal. 

20,  d.  909, 1810, 1817, 1819,  2055. 
Beets  T.  Chart,  79  Cal.  186,  d.  189, 149. 
Began  t.  O'Beilly,  82  Cal.  U,  d.  206, 1157, 

1174,  2912. 
Beguhl  ▼.  Swan,  89  Oal.  411,  d.  17n,  1772. 
Behlow  T.  Shorb,  91  Cal.  141,  d.  266,  2502, 

2727. 
Behrman  v.  Barto,  64  Cal.  181,  d.  1729. 
Belcher  t.  Chambers,  68  Oal.  686,  d.  1632, 

2898. 
Belcher  t.  Farren,  80  Cal.  78,  d.  70,  2848, 

2847,  2773,  2774. 
Belcher  t.  Murphy,  81  Cal.  89,  d.  168,  1488, 

2106. 
Belcher  etc.  Co.  y.  Deferrari,  62  Oal.  160, 

d.  210,1322,1918,1940. 
Belden  y.  Henriqnea,  8  Oal.  87,  d.  1829, 1886, 

1837. 
Bell,  Estate  of,  86  Cal.  119,  d.  1728. 
Bell  y.  Bean,  75  Cal.  86,  d.  414,  431. 
Bell  y.  Bed  Bock  etc.  Min.  Co.,  86  Cal.  214, 

d.  1924, 1925, 1928. 
Bell  y.  Brown,  22  Cal.  671,  d.  1019,  2264. 
Bell  y.  Orippen,  28  Cal.  327,  d.  2829. 
Bell  y.  Ellis,  33  Cal.  620,  d.  378, 1364,  2500. 
Bell  y.  Hudson,  78  Oal.  285,  d.  2209,  2626, 

2641. 
Bell  y.  Knowlea,  46  Cal.  193,  d.  226,  1662, 

2268. 
Bell  y.  McOlellan,  67  Oal.  288,  d.  1343, 1847. 
Bell  y.  Marsh,  80  Oal.  411,  d.  1086,  2086. 
Bell  y.  Sackett,  38  Cal.  407,  d.  416,  2628. 
Bell  y.  Shultz,  18  Oal.  449,  d.  1988. 
Bell  y.  Thompson,  19  Oal.  706,  d.  1688. 
Bell  y.  Walsh,  7  Oal.  84,  d.  609, 1076,  2002. 
Belleau  y.  Thompson,  83  Cal.  495,  d.  686,  688. 
Bellegarde  y.  San  Francisco  Bridge  Co.,  80 

Cal.  61,  d.  121. 
Bell^arde  y.  San  Francisco  Bridge  Co.,  90 

Cal.  179,  d.  2701. 
Belloc  y.  Dayis,  38  Cal.  242,  d.  416,  627, 1460, 

2217,  2218,  2623. 
Belloo  y.  Rogers,  9  Cal.  128,  d.  1995,  2008. 
Belt  y.  Dayis,  1  Cal.  134,  d.  89,  90, 156,  267, 

283,  228L 


Belt  y.  Mehen,  2  Oal.  169,  d.  1946. 

Bendel  y.  Crystal  Ice  Co.,  82  Cal.  199,  d. 

2027,2288. 
Benedict  y.  Bray,  2  Cal.  261,  d.  831,  882,  449, 

2282,2983. 
Benedict  y.  Bannell,  7  Cal.  245,  d.  1405. 
Benedict  y.  Cowens,  4  Oal.  381,  d.  1683,  2060, 

2101,  2276. 
Benedict  y.  Hoggin,  2  Oal.  386,  d.  1106. 
Benedict  y.  Peppers,  68  Cal.  618,  d.  1979. 
Benham  y.  Rowe,  2  Cal.  261,  d.  2434. 
Benham  y.  Rowe,  2  Oal.  887,  d.  1524,  1969, 

1970, 1976, 1976, 1977,  2278. 
Benicia  Agricultural  Works  y.  Qermania  Ins. 

Co.,  97  Cal.  468,  d.  1660. 
Benjamin,  Ex  parte,  65  Cal.  810.  d.  1746. 
Benjamin  ▼.  Eldridge,  60  Cal.  612,  d.  2615, 

2630. 
Benjamin  y.  Stewart,  61  Cal.  606,  d.  808,  2068, 

2069,  2070,  2072,  2089. 
Benkert  y.  Benkert,  82  Oal.  467,  d.  1794, 1798. 
Benner  y.  Troughton,  17  Oal.  247,  d.  2003. 
Bennett,  Ex  parte,  44  Cal.  84,  d.  1697, 1631, 

1654,  2281. 
Bennett  y.  Bennett,  28  Cal.  699,  d.  1796. 
Bennett  y.  Bennett,  42  Cal.  629,  d.  148. 
Bennett  y.  Gieen,  74  Cal.  425,  d.  36,  221. 
Bennett  y.  His  Creditors,  22  Oal.  88,  d.  168, 

882,884. 
Bennett  y.  Hobro,  72  Cal.  178,  d.  217,  2069. 
Bennett  y.  Hyde,  92  Cal.  181,  d.  698,  2692. 
Bennett  y.  Pardini,  68  Oal.  164,  d.  1288, 1508' 
Bennett  y.  Solomon,  6  Oal.  134,  d.  312,  927, 

1984. 
Bennett  y.  Southard,  35  Oal.  688,  d.  1801. 
Bennett  y.  Taylor,  6  Cal.  502,  d.  1998. 
Bennett  y.  Tmebody,  66  Cal.  600,  d.  1826, 

1827. 
Bennett  y.  Wallaoe,  48  Cal.  26,  d.  486,  492. 
Benninger,  Ex  parte,  64  Cal.  291,  d.  1750, 

2148. 
Benninger  y.  Phcenix  Ins.  Co.,  67  Cal.  644, 

d.  1524. 
Bensley  y.  Atwill,  12  Cal.  231,  d.  930,  932, 

2925. 
Bensley  t.  Ellis,  89  Cal.  809,  d.  962,  2276, 

2653. 
Bensley  y.  Mountain  Lake  Water  Co.,  13  Oal. 

306,  d.  1059, 1061, 1065,  3016. 
Bensley  y.  Whipple,  67  Cal.  267,  d.  284. 
Benson  y.  Aitken,  17  Oal.  163,  d.  1406, 1424. 
Benson  y.  Central  Pao.  R.  R.  Co.,  98  Cal.  46, 

d.  508,  2053,  2412. 
Benson  y.  Shotwell,  87  Oal.  49  d.  246,  268, 

2303,  2394,  2612, 2917, 2924,  2927,  2988,  2984, 

2942. 
Bentz,  Estate  of,  36  Oal.  687,  d.  1116, 1117. 
Bequette  y.  Caulfield,  4  Cal.  278,  d.  1000, 1014. 


Digitized  by 


Google 


8002 


TABLE  OF  OASES  DIGESTED. 


Beiger  t.  Dinwiddle,  50  Gal.  301,  d.  248. 
BerghaoMr  t.  Blanckenburg,  86  Cal.  31S,  d. 

2892. 
Bergin,  In  re,  100  Cal.  376,  d.  1230,  1231. 
Bergin  T.Haigbt,  00  Gal.  62,  d.  1123, 1287. 
Beigson  t.  Builders'  Ins.  Go.,  38  Cal.  641, 

d.  1540, 1642, 1546. 
Bernal  T.  Gleim,  33  Cal.  668,  d.  260. 070. 1221. 

1460, 1461. 
Bernal  t.  Ho-rious,  17  Cal.  641,  d.  336,  890, 

1366. 
Bernal  y.  Ljmch,  36  Gal.  135,  d.  2364,  2610, 

2837. 
Bernal  t.  O'Hanlon,  50  Cal.  284,  d.  236. 
Bernal  v.  Wade,  46  Cal.  640,  d.  282. 
Bernal  v.  Wade,  46  Cal.  663,  d.  259, 1286, 3041. 
Bernard  t.  MuUott,  1  Cal.  368,  d.  2647. 
Bemero  v.  Allen,  68  Gal.  505,  d.  1308. 
BerneroT.  South  British  etc.  Ins.  Co.,  66  Gal. 

386,  d,  1543,  1547,  2167. 
Bernert,  Ex  parte,  62  Gal.  624,  d.  1350,  1384, 

1746,  1761, 1762 . 
Bembeim  t.  Gbristal,  76  Gal.  667,  d.  217,  370, 

1341. 
Bemiaud  t.  Beecber,  71  Cal.  38,  d.  22, 1198, 

8077. 
Berniaud  ▼.  Beecher,  74  Gal.  617,  d.  120. 
Bemiaud  t.  Beecber,  76  Gal.  304,  d.  1179. 
Beronio  T.  Southern  Pao.  R.  R.  Co.,  86  Gal. 

415,  d.  1683,  2264,  2411,  2421. 
Berreyesa  t.  Schultz,  21  Gal.  613,  d.  1864, 

1880. 
Berri  t.  Patch,  12  Gal.  290,  d.  1496,  2823. 
Berry  t.  Gammet,  44  Gal.  347,  d.  2343.  2366, 

2357,  2358. 
Berry  v.  Ivanice,  63  Cal.  663,  d.  2867. 
Berry  v.  Kowalaky,  95  Cal.  134,  d.  687,  603, 

1173. 
Berry  v.  Metsler,  7  Gal.  418,  d.  2078,  2080. 
Berry  t.  San  Francisco  etc.  Ry.  Co.,  47  Gal. 

643.  d.  138. 
Berry  t.  San  Francisco  etc.  B.  B.  Go.,  60 

Gal.  435,  d.  660,  2866. 
Berryman  v.  Perkins,  66  Gal.  483,  d.  1776. 
Bergon  t.  Ewing.  84  Cal.  89,  d.  2206,  2630. 
Berson  y.  Nanan,  63  Cal.  660,  d.  836,  2023, 

2462. 
Bert  T.  Washington,  3  Cal.  246,  d.  1830. 
Bessie  t.  Earle,  4  Cal.  200,  d.  1440. 
Best  T.  Johnson,  78  Cal.  217,  d.  2764. 
Bethell  T.  Rogers.  100  Gal.  176.  d.  146, 146. 
Bettis  T.  Townsend,  61  Gal.  333,  d.  108, 1054, 

2892 
Bettner  t.  fiolt,  70  Cal.  270.  d.  1740,  1741. 
Beveridge  v.  Livingstone.  64  Cal.  64,  d.  2608. 
Beverson,  Estate  of,  47  Cal.  621,  d.  1789. 
Bewick  y.  Muir,  83  Cal.  368,  d.  2727, 1836, 1838, 

1840, 1860. 


Bewick  t.  Mnir,  83  Gal.  873,  d.  8747. 
Biagi  V.  Howes,  63  Gal.  384.  d.  120, 193. 
Biagi  T.  Howes,  66  Gal.  460.  d.  2064.  2098. 
Bibend  v.  Kienti,  20  Gal.  100,  d.  666, 1640, 

1644. 
Bibend  t.  Liverpool  etc.  Ins.  Go.,  30  OaL  78^ 

d.  310, 1642, 1662. 1764. 
BickerstaS.  Matter  of.  70  Gal.  35,  d.  1747, 

2155. 
BickerstaS  t.  Doub,  19  Gal.  100,  d.  13^,  1351. 

1353,  2506,  2556,  2557. 
Bicknell  v.  Amador  County,  30  Gal.  237.  d. 

600,  2274. 
Biddel,  Estate  of,  76  Gal.  229,  d.  140. 
Biddel  v.  Briszolara,  56  Gal.  374,  d.  1286. 1979, 

1988.  2641,  2643,  2644. 
Biddel  y.  Briszolara,  64  Oal.  364,  d.  1970, 2643. 
Biddle  y.  Oaks.  59  Cal.  94,  d.  2814. 
Biddle  Boggs  y.  Merced    Min.  Co.,  14  GaL 

279,  d.    1137,  1140,  1655,  1878,  1890.  1801, 

1894,  1896,1010, 1911, 1914, 1922, 1928,  2378, 

2524. 
Bidleman  y.  Brooks,  28  Gal.  72,  d.  2810.  2844. 
Bidleman  y.  Kewen,  2  Cal.  248,  d,  268, 968. 

1622. 
Bidwell  y.  Baboock,  87  Cal.  29,  d.  634. 
Bienenfeld  v.  Fresno  Milling  Co.,  82  Gal.  425^ 

d.  87,  191. 
Bierce  v.  Red  Bluff  Hotel  Go..  31  Gal.  160,  d. 

48,  365,  1286. 
Bigelow  y.  City  of  Los  Angeles,  86  Cal.  614.  d. 

1074,  1497. 1498. 
Bigelow  y.  Goye,  7  Gal.  188.  d.  1578,  2243. 
Biggi  y.  Biggi,  98  Gal.  36.  d.  1439, 1447. 
Biggins  y.  Gbamplin,  59  Gal.  113.  d.  460. 
Biggs  y.  Lloyd,  70  Gal.  447,  d.  1670. 
Bigley  y.  Nunan,  53  Cal.  403,  d.  2120. 
Bihler  y.  Piatt,  52  Cal.  650,  d.  684. 
Billings.  Estate  of,  64  Cal.  427,  d.  8028. 
Billings  v.  Billings.  2  Cal.  107,  d.  807, 1337, 

1388. 
Billings  y.  Drew,  62  Gal.  665,  d.  1352,  2253, 

2265. 
Billings  y.  Eyerett.  62  Cal.  661,  d.  480. 1290. 
Billings  y.  Hall.  7  Gal.  1.  d.  624.  688,  687, 551, 

652,  656.  2616,  2618,  2650. 
Billings  v.  Harvey,  6  Cal.  381,  d.  2818,  2668. 
Billings  v.  Hauver,  66  Cal.  508,  d.  70.  71. 
Billings  V.  Morrow,  7  Cal.  171,  d.  88,  41,  40, 

60,62. 
Billings  y.  Roadbouse,  6  Gal.  71,  d.  118, 121 
Birch  y.  Hale.  00  Cal.  200.  d.  47, 1052,  3068. 
Bird,  Ex  parte,  10  Gal.  130,  d.  667, 1381, 138S. 
Bird  y.  Dennison,  7  Gal.  297,  d.  2114,  220}, 

2295,  2446. 
Bird  V.  Lisbros,  9  Gal.  1,  d.  1000.  1001, 101^ 

1015. 
Bird  y.  Wilcox,  45  Cal.  686,  d.  2382. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


3093 


Birrell  t.  Scbie,  9  Oal.  104,  d.  19S9. 
Bishop  T.  Coancil  of  the  City  oi  Oakland,  68 

Oal.  672,  d.  1694. 
Bishop  T.  Fnlkertb,  68  Oal.  607,  d.  2971. 
Bishop  T.  Hnbbard,  23  Oal.  514,  d.  1408. 
Bishop  V.  Superior  Court,  87  Oal.  226,  d.  1059, 

2316. 
Biven  t.  Bostwick,  70  Oal.  639,  d.  2912. 
Bixby  V.  Bent,  61  Oal,  690,  d.  1147. 
Bixby  T.  Bent,  69  Oal.  622,  d.  96,  106,  183, 

621,  944, 1196, 1867. 
Bixler's  Appeal,  59  Oal.  660,  d.  85,  970. 
Bixler  v.  Board  of  Supervisors  of  Sacramento 

County,  60  Oal.  698,  d.  491,  2744. 
Bixler  t.  Parrin,  69  Oal.  667,  d.  86. 
Bjorman  y.  Fort  Bragg  Redwood  Co.,  92  Oal. 

600,  d.  217,  2100. 
Black  Y.  Black,  74  Oal.  620,  d.  2463,  2464. 
Black  T.  Clasby,  97  Oal.  482,  d.  2662. 
Black  T.  Galindo,  40  Gal.  171,  d.  2637. 
Black  V.  Gerichten,  58  Oal.  56,  d.  2005. 
Black  V.  Merrill.  65  Oal.  90,  d.  1627,  2212. 
Black  V.  Shaw,  20  Oal.  68,  d.  263. 
Black  V.  Sprague,  64  Oal.  260,  d.  462,  468. 

1523. 
Blackburn  y.  Nelson,  100  Gal.  336,  d.  462,  463, 

464. 
Blackford  y.  Whistler,  67  Oal.  136,  d.  2071, 

2641. 
Blackman  v.  Marsicano,  61  Oal.  638,  d.  1860. 
Blackman  y.  Pierce,  23  Oal.  608,  d.  2501, 

2971. 
Blackwell  y.  Atkinson,  14  Oal.  470,  d.  3058. 
Blackwood  y.  Cutting  Packing  Co.,  71  Oal. 

461,  d.  968,  2862. 
Blackwood  y.  Cutting  Packing  Co.,  76  Oal. 

212,  d.  1366,  2492,  2498,  2496,  2497. 
Blade  y.  Superior  Court  of  Fresno  Connty,  60 

Cal.  290. 
Blair  y.  Cummings,  39  Cal.  667,  d.  670. 
Blair  y.  Hamilton,  32  Oal.  49,  d.  124,  288,  494, 

1700. 
Blair  y.  Lnning,  76  Oal.  134,  d.  2708. 
Blair  y.  Wallace,  21  Oal.  317,  d.  295,  298. 
Blaisdell  y.  McDowell,  91  Cal.  285,  d.  2022. 
Blakely  y.  Blakely,  89  Oal.  324,  d.  206,  1797. 
Blakeman  y.  Puget  Sound  Iron  Co.,  72  Oal. 

321,  d.  1215. 
Blakeslee  y.  Hall,  94  Oal.  159,  d.  613. 
Blanc  y.  Bowman,  22  Cal.  23,  d.  264, 281, 1907. 
Blanc  y.  Elumpke,  29  Oal.  166,  d.  2119,  2120, 

2259,  2995. 
Blanc  V.  Paymaster  Min.  Co.,  96  Oal.  624,  d. 

260,  344,  660,  1284, 1355, 1632. 
Blanc  y.  Rodgera,  47  Cal.  606,  d.  190. 
Blanc  y.  Rodgers,  49  Oal.  15,  d.  789. 
Blanchard  y.  Beideman,  18  Cat.  261,  d.  2687, 

2707. 


Blanchard  y.  Kanll,  44  Cal.  440,  d.  616,  647, 


Blanckenburg  y.  Jordan,  86  Oal.  171,  d.  1260, 

1438. 
Bland  y.  Southern  Pac.  R.  R.  Co.,  66  Cal. 

670,  d.  509. 
Bland  y.  Southern  Pac.  R.  R.  Oo.,  65  Oal.  626, 

d.  610,  1163. 
Blandmg  y.  Burr,  13  Cal.  343,  d.  639, 646,  546, 

647,  2820. 
Blankman  y.  Vallejo,  16  Oal.  638,  d.  1169, 

1191,  1959,  1960,  1997,  1999,  2248,  2249. 
Blasingame  y.  Home  Ina.  Co.  of  New  York,  75 

Oal.  633,  d.  1547,  1548, 1553,  2257. 
Blatner  y.  Dayis,  32  Cal.  328,  d.  2704. 
Blen  v.  Bear  Riyer  etc.  Co.,  IS  Oal.  96,  d.  589. 
Blen  y.  Bear  Riyer  etc.  Co.,  20  Oal.  602,  d.  48, 

49,  643,  646, 2474,  3059. 
Blethen  y.  Blake,  44  Oal.  117,  d.  232,  478, 1856. 
Bleyen  y.  Freer,  10  Oal.  172,  d.  201, 1138, 2426. 
Blinn,  Matter  of,  99  Oal.  216,  d.  1234. 
Bliss  y.  Ellsworth,  36  Oal.  310,  d.  3,  224. 
Bliss  V.  Johnson,  76  Oal.  597,  d.  241, 1161, 2983, 

2997. 
Bliss  y.  Eaweah  etc.  Co.,  66  Cal.  602,  d.  642, 

648,645. 
Bliss  y.  Kingdom,  46  Oal.  661,  d.  1933. 
Bliss  y.  Superior  Court  of  Santa  Clara  County, 

62Cal.  543,  d.  2315. 
Bliss  V.  Wyman,  7  Oal.  257,  d.  1763. 
Blockley  v.  Fowler,  21  Oal.  326,  d.  1969. 
Blodgett  y.  Potosi  Gold  and  Silver  Min.  Oo., 

34  Oal.  227,  d.  1939. 
Blondeau  y.  Snyder,  95  Oal.  521,  d.  2003. 
Blood  y.  Fairbanks,  48  Cal.  171,  d.  275,  2210. 
Blood  v.  Fairbanks,  50  Oal.  420,  d.  8052. 
Blood  V.  Light,  31  Cal.  116,  d.  1162, 1629,  2123, 

2246. 
Bloody.  Light,  38  Cal.  649, d.  1201, 1204, 1212, 

1216, 1222. 
Blood  y.  Marcuse,  38  Cal.  690,  d.  644,  1143, 

1611, 1647.. 
Blood  y.  Shannon,  29  Oal.  393,  d.  61,  59. 
Blood  V.  Woods,  95  Cal.  78,  d.  1387,2898, 2899, 

2901. 
Bloom  y.  San  Francisco,  64  Oal.  503,  d.  2044, 

2046. 
Bludworth  y.  Lake  (So.  1),  33  Cal.  255,  d. 

1949,  1981,  2322,  2325,  2352, 2364,  2882. 
Bludworth  y.  Lake  (No.  2),  83  Oal.  266,  d. 

1981. 
Blue  Tent  Co.  v.  Eeyser,  58  Oal.  329,  d.  2315. 
Blum  v.  Brownstone,  50  Cal.  293,  d.  93,  108. 
Blum  v.  McHugh,  92  Cal.  497,  d.  217, 1718. 
Blumy.  Pate,  20  Cal.  69,  d.  2967. 
Blum  y.  Bobertson,  24  Oal.  127,  d.  41,  46,  69, 

1015, 1705,  2610. 
Blum  v.  Sunol,  63  Oal.  341,  d.  240,  262. 


Digitized  by 


Google 


8004 


TABLE  OF  CASES  DIGESTED. 


BlombergT.  Birch,  99  Cal.  416,  d.  1998,  200e. 
Blumenberg  v.  Adams,  49  Cal.  306,  d.  1458. 
Blumenberg  v.  MyreB,  32  Cal.  98,  d.  1715, 

1728. 
Blumentbal  v.  Goodall,  89  Cal.  251,  d.  68. 

905. 
Blythe,  Estate  of,  99Cal.  472,  d.  182,  1093. 
Blythe  v.  Ayres,  96  Cal.  532,  d.  621,  1738, 

1739, 2655. 
Blythe  v.  Gately,  61  Cal.  286,  d.  1707. 
Blythe  v.  Poultney,  81  Cal.  233,  d.  477, 1842. 
Board  of  Commissioners  y.  Board  of  Trastees 

of  Sacramento,  71  Cal.  310,  d.  630, 1781. 
Board  of  Commissioners  of  Funded  Debt  y. 

Younger,  29  Cal.  147,  d.  360,  354. 
Board  of  Commissioners  of  Funded  Debt  y. 

Younger,  29  Cal.  172,  d.  2466,  2467,  2470, 

2917,  2918. 
Board  of  Education  of  Sacramento  y.  Board 

of  Trustees  of  Sacramento,  96  Cal.  42,  d. 

2488,  2651,  2659. 
Board  of  Education  v.  Donahue,  53  Cal.  190, 

d.  2535,  2536. 
Board  of  Education  y.  Fowler,  19  Cal.  11,  d. 

1615,  1618,  2516,  2517,  2625,  2529,  2535,  2536. 
Board  of  Education  y,  Keenan,  65  Cal.  642, 

d.  1171, 1172, 1184, 1186. 
Board  of  Education  y.  Martin,  67  Cal.  139,  d. 

1172. 
Board  of  Education  y.  Martin,  92  OaL  209,  d. 

245,  2535,  2536. 
Board  of  Health  v.  Pacific  Mail  S.  8.  Co.,  1 

Cal.  197,  d.  2224,  2566. 
Board  of  Trustees  y.  Board  of  Supervisors  of 

Orange  County,  99  Cal.  571,  d.  1730. 
Board  of  Trustees  y.  Kenfield,  55  Cal.  488,  d. 

2602. 
Boas  V.  Farrington,  85  Cal.  536,  d.  2922. 
Bode  y.  Holtz,  65  Cal.  106,  d.  2803. 
Bode  y.  Trimmer,  82  Cal.  613,  'd.  2326,  2346, 

2356. 
Bodley  y.  Ferguson,  26  Cal.  584,  d.  176. 
Bodley  v.  Ferguson,  30  Cal.  611,  d.  1011, 1468, 

1456,  1460,  1668,  2254,  2684,  2919,  2920. 
Boedefeld  y.  Reed,  55  Cal.  299,  d.  377. 
Bo^art  y.  Crosby,  80  Cal.  195,  d.  63. 
Bogart  y.  Orosuy,  91  Cal.  278,  d.  61,  2266, 

2916. 
Bogart  y.  Woodruff,  96  Cal.  609,  d.  1462, 1463. 
Boggs  y.  Clark,  37  Cal.  236,  d.  1611, 1651,  2097, 

2238. 
Boggs  y.  Fowler  and  Hargrave,  16  Cal.  669, 

d.  1081,  1211,  1989,  1994,  2014,  2015. 
Boggs  y.  Fowler,  16  Cal.  666,  d.  2015. 
Boggs  y.  Merced  Min.  Co.,  14  Cal.  279,  d.  578. 
Boggs  V.  Placer  County,  65  Cal.  661,  d.  2847. 
Bohall  y.  Diller,  41  Cal.  632,  d.  911,  2217, 2470, 

2471,  2473,  2943. 


Bobannan  y.  Hammond,  42  OaL  227,  d.  U, 

503,  604,  506. 
Bohnert  y.  Bohnert,  91  Cal.  428,  d.  1801, 180^ 

3077. 
Bohnert  y.  Bohnert,  96  Cal.  444,  d.  1796,  209& 
Boigneres  y.  Boulon,  64  Cal.  146,  d.  1788. 
Boland,  Estate  of,  43  Cal.  640,  d.  1427, 1428. 
Boland,  Estate  of,  56  Cal.  310,  d.  104,  1116, 

1118. 
Bolander  y.  Gentry,  36  OaL  106,  d.  392,  1S51, 

2459. 
Bolander  y.  Gentry,  36  Cal.  127,  d.  148. 
Bolen  y.  San  Goigonio  Fluming  Co.,  66  CSaL 

164,  d.  1868. 
Boles  y.  Cohen,  16  Cal.  160,  d.  1006, 1008, 2237. 
Bolee  y.  Johnston,  23  Cal.  226,  d.  1208. 
Boles  y.  Weifenback,  16  Cal.  144,  d.  1005. 
Bolger  y.  Foss,  65  Cal.  260,  d.  1387,  1388. 
Bollinger  y.  Manning,  79  CaL  7,  d.  16,  16, 

1096, 1103, 1422, 1424. 
BoUo  y.  Navarro,  33  CaU  459,  d.  1166, 2177. 
Bolton  y.  Landers  (No.  1),  27  Cal.  104,  d.  4, 

1724. 
Bolton  y.  Landers  (No.  2),  27  Cal.  106,  d.  88. 
Bolton  y.  Stewart,  29  Cal.  615,  d.201, 1293. 
Bond  V.  Dorn,  22  Cal.  113,  d.  3066. 
Bond  y.  Pacheco,  SO  CaL  630,  d.  91,  960,  2271 
Bonds  y.  Hickman,  29  OaL  460,  d.  110,  ISi, 

2369,  2370,  2667,  2868. 
Bonds  y.  Hickman,  32  Cal.  202.  d.  2S70. 
Bonetti  v.  Treat,  91  Cal.  223,  d.  1714, 172L 

1722,  1723. 
Bonner  y.  Quackenbosh,  61  Cal.  180,  d.  168, 

196. 
Bonnet  y.  City  and  County  of  San  Frandsoo, 

66  CaL  230,  d.  2674. 
Boom  V.  De  Hayen,  72  Cal.  280,  d.  1773. 
Boorman  y.  Santa  Barbara,  66  Gal.  313,  d. 

2688,  2690. 
Booth  y.  Chapman,  59  Cal.  149,  d.  2262,  2035, 

2987,  8019. 
Booth  V.  Gait,  58  Cal.  254,  d.  237, 1400. 
Booth  y.  Hoskins,  76  Cal.  271,  d.  1951,  1988, 

2217,  2393. 
Booth  y.  Pendola,  88  Cal.  36,  d.  1842,  1848, 

1854, 1856,  3062. 
Boreham  y.  Byrne,  83  CaL  23,  d.  1399, 1450, 

1683,  2278. 
Borel  y.  Donohoe,  64  OaL  447,  d.  1960. 
Borel  y.  Eappeler,  79  CaL  342,  d.  167, 1076, 

2007. 
Borel  y.  Rollins,  80  Cal.  408,  d.  22,  23,  49, 

2176,  2296,  2526. 
Borkheim  y.  Fireman's  Fund  Ins.  Co.,  38  Oil. 

505,  d.  2101. 
Borkheim  y.  North  British  etc  Co.,  38  CaL 

623,  d.  152,  292,  2865. 
Borland  v.  Lewis.  48  Cal.  560,  d.  1323,  2777. 


Digitized  by 


Google 


TABLE  OF  OASES  DIQESIED. 


8096 


Borland  ▼.  Nevada  Bank,  99  Oal.  89,  d.  826, 

627,  2215. 
Borland  v.  O'Neal,  82  Oal.  604,  d.  1209. 
Borland  y.  Thornton,  12  Gal.  440,  d.  148S, 

1484,  1499,  1607,  2274. 
Bom  v.  Horstman,  80  Oal.  452,  d.  188,  304S, 

3046. 
Bomheimer  r.  Baldwin,  88  CaL  671,  d.  107, 

120. 
Bomheimer  y.  Baldwin,  42  Oal.  27,  d.  107, 110, 

166,  675, 1468. 
Boekowitx  v.  Nickel,  97  Oal.  19,  d.  1286,  2211. 
Bosquett  y.  Oiane,  61  Oal.  606,  d.  272, 1291, 

2S66. 
Bofltic  V.  Love,  16  Oal.  69,  d.  1159, 1467,  2768. 
Boston  y.  Haynes,  31  Oal.  107,  d.  112, 166, 

167. 
Boston  y.  Haynee,  S3  Oal.  31,  d.  1610,  2066. 
Boston  Milling;  and  Mining  Oo.,  In  re,  61  Oal. 

624,  d.  658,  2656. 
Boston  Tunnel  Oo.  v.  McKenzie,  67  Oal.  486, 

d.  354,  661,  1670,  2070,  2071,  2087,  2838. 
Bostwick  v.  McCorkle,  22  Oal.  669,  d.  334, 163. 
Boetwick  y.  Mahoney,  78  Oal.  238,  d.  164, 

1181, 1317. 
Boetwick  v.  McEvoy,  62  Oal.  496,  d.  417,  489, 

1087, 1606,  1990,  2876. 
Boswell,  Ex  parte,  86  Gal.  232,  d.  824,  2169. 
Boswell  y.  Laird,  8  Oal.  469,  d.  1825,  1826. 
Bosworth  y.  Danzien,  26  Oal.  296,  d.  461, 

2808. 
Bosworth  v.  Webster,  64  Oal.  1,  d.  1779,  2809. 
BoUford  V.  Howell,  52  Oal.  158,  d.  2774. 
Botto  y.  Yandament,  67  Oal.  332,  d.  1604. 
Bottomly  v.  Grace  Church,  2  Oal.  90,  d.  1829, 

1838. 
Boulware  v.  Craddock,  30  Oal.  190,  d.  2562. 
Bourland  v.  Hildreth,  26  Oal,  161,  d.  527,  532, 

637, 1042,  1044, 1045. 
Bourn  v.  Hart,  93  Oal.  321,  d.  637,  553,  2133. 
Bonrs  y.  Walsh,  25  Oal.  632,  d.  289. 
BouTB  y.  Webster,  6  Oal.  660,  d.  1366. 
Boura  v.  Zachariah,  11  Oal.  281,  d.  2108. 
Bovo  y.  Bovo,  63  Gal.  77,  d.  214, 1806. 
Bowden  y.  Pierce,  73  Oal.  469,  d.  1231,  1263. 
Bowen,  Ex  parte,  46  Cal.  112,  d.  1381. 
Bowen,  Will  of,  34  Gal.  682,  d.  91,  112,  180, 

1660.  2281,  2309. 
Bowen  y.  Aubrey,  22  Oal.  666,  d.  1833,  1834, 

2230,  2233,  2969. 
Bowen  v.  May,  12  Cal.  348,  d.  674,  2003. 
Bower  v.  Rankin,  61  Oal.  108,  d.  2564. 
Bowers  v.  Cherokee  Bob,  45  Gal.  495,  d.  1802, 

1303. 1314,  1315, 1318,  1524,  1706. 
Bowers  v.  Cherokee  Bob,  46  Gal.  279,  d.  218, 

1321,  2274. 
Bowers  y.  Orary,  30  Oal.  621,  d.  1197,  1198, 

2006. 


Bowers  y.  Dickerson,  18  Oal.  420,  d.  2246. 

Bowers  y.  Johns,  2  Oal.  419,  d.  1288. 

Bowers  y.  Sonoma  County,  32   Oal,  66,  d. 

2659. 
Bowie  V.  Borland,  68  Oal.  233,  d.  2438. 
Bowie  V.  Grand  Lodge  of  the  Legion  ot  the 

West,  99  Oal.  392,  d.  2903. 
Bowles  V.  Sacramento  Turnpike  Co.,  6  CaL 

224,  d.  1581. 
Bowman,  In  re,  83  Cal.  153,  d.  396, 1266. 
Bowman,  Matter  of,  69  Cal.  244,  d.  1430. 
Bowman  v.  California  Steam  Navigation  Co., 

63  Oal.  181,  d.  2063. 
Bowman  y.  Ondworth,  81  Oal.  148,  d.  169, 

953, 1136, 1137. 
Bowman  y.  Moore,  87  Cal.  306,  d.  2906. 
Bowman  y.  Norton,  16  Gal.  213,  d.  399, 1410, 

1412, 1416, 1417. 
Boyce  v.  California  Stage  Co.,  25  Cal.  460, 

d.  206,  611,  908,  1633,  1689,  2914,  2965. 
Boyd,  Estate  of,  25  Oal.  611,  d.  146,  160, 169. 

180. 
Boyd  y.  Blankman,  29  Cal.  19,  d.  1081, 1123, 

1243. 1244, 1335.  2310,  2631,  2636,  2639. 
Boyd  y.  Brinckin,  66  Gal.  427,  d.  2947. 
Boyd  y.  Burrel,  60  Oal.  280,  d.  121,  157, 1276. 
Boyd  y.  Burrel,  60  Oal.  318,  d.  160. 
Boyd  V.  Desmond,  79  Oal.  250,  d.  161,  2655. 
Boyd  y.  Dodson,  66  Cal.  360,  d.  1521. 
Boyd  V.  OddouB,  97  Cal.  610,  d.  77,  196,  239. 
Boyd  V.  Slayback,  63  Cal.  493,  d.  158,  930. 
Boyle  V.  Dalton,  44  Cal.  332,  d.  1218. 
Boyle  y.  Hitchcock,  66  Gal.  129,  d.  2712. 
Boyle  y.  Tibbey,  82  Oal.  11,  d.  2614. 
Boyle  Ice  Machine  Oo.  y.  Gould.  73  Oal.  163, 

d.  1716. 
Boyne  y.  Eyan,  100  Oal.  266,  d.  988,  1769, 

1779. 
Boys  V.  Sbawhan,  88  Cal.  Ill,  d.  1629. 
Boys  and  Girls'  Aid  Society  v.  Reis,  71  Oal. 

627,  d.  786, 1666, 
Boyson  v.  Thorn,  98  Oal.  578,  d.  2866. 
Bracia  y.  Nelson,  42  Oal.  107,  d.  635. 
Brackett  v.  Banegas,  99  Cal.  623,  d.  1636, 1637, 

1638. 
Bradbuiy  v.  Barnes,  19  Cal.  120,  d.  670,  2189, 

2190,  2191,  2194. 
Bradbury  v.  Cronise,  46  Oal.  287,  d.  1293, 

1594, 1855,  2234. 
Bradbury  y.  McOlnre,  93  Oal.  133,  d.  375. 
Bradford  y.  Dorsey,  63  Oal.  122,  d.  1852. 
Bradford  y.  McAvoy^  99  Oal.  324,  d.  965, 2732. 
Bradford  y.  Farkhurat,  96  Oal.  102,  d.  2916, 

2931,  2938. 
Bradley  v.  Gardner,  10  Oal.  371,  d.  2674. 
Bradley  y.  Hall,  1  Cal.  199,  d.  124, 190. 
Bradley  y.  Harkness,  26  Cal.  69,  d.  674,  678, 

2174,  2177,  2994. 


Digitized  by 


Google 


8006 


TABLE  OF  CASES  DIGESTED. 


Bndley  t.  HiricneM,  26  0*1. 76,  cL  2192, 2207. 
Bradley  t.  Kent,  22  Cal.  160,  d.  1663, 1605, 
8066. 

Bradley  t.  Lee,  38  Cal.  862,  d.  1018, 1628, 1620, 

1631. 1910, 1926. 1920. 
Bradabaw  t.  Treat,  6  Gal.  172,  d.  2330. 
Brady  t.  Bartlett,  66  Cal.  360,  d.  2693,  2609. 
Brady  t.  Bronaon,  45  Cal.  640,  d.  1891,  2866. 
Brady  t.  Brown,  20  Cal.  620,  d.  2436. 
Brady  t.  Burke,  90  Cal.  1,  d.  186,  1206, 1621, 

2688,  2698,  2716,  2718,  2723. 
Brady  t.  Dovrden,  69  Cal.  51,  d.  2810,  2844. 
Brady  t.  Feiael,  63  Cal.  49,  d.  2602. 
Brady  t.  Feisel,  64  Cal.  180,  d.  2084. 
Brady  v.  Kelly,  62  Cal.  371,  d.  2721. 
Brady  t.  Kelly,  64  Cal.  600,  d.  1730. 
Brady  v.  King,  63  Cal.  44,  d.  2689,  2702,  2700, 

2722. 
Brady  v.  O'Brien,  23  Gal.  244,  d.  2006. 
Brady  t.  Page,  69  Cal.   52,  d.  1663,  2697. 
Brady  t.  Page,  59  Cal.  301,  d.  1653. 
Brady  t.  Page,  66  Cal.  232,  d.  1477. 
Brady  v.  Reynolds,  13  Gal.  31,  d.  416,  418. 
Brady  v.  Wiloozson,  44  Cal.  239,  d.  68, 1561. 
Bragg  ▼.  Sbain,  49  Gal.  131,  d.  2761. 
Braly  V.  Henry,  71  Gal.  481,  d.  425,  439. 
Braly  T.  Henry,  77  Cal.  324,  d.  136,  433,  3063. 
Braly  T.  ReeBe,  61  Gal.  447,  d.  1186, 1372, 

1373, 1376, 1377, 1607,  2432. 
Braly  ▼.  Seaman,  30  Cal.  610,  d.  2731,  2732, 

2783,  2811,  2844. 
Branch  Turnpike  Go.  ▼.  Yuba  County,  13  Gal. 

190,  d.  1480. 
Brandon  t.  Leddy,  67  Cal.  43,  d.  937. 
Brandow  t.  Whitney,  64  Cal.  686,  d.  1387. 
Brandt  v.  Clark,  81  Gal.  634,  d.  129,  177, 

280,  2606,  2020. 
Brandt  t.  Phillippi,  82  Cal.  640,  d.  1708. 
Brandt  T.  Thompson,  01  Cal.  458,  d.  1056, 2303, 

2101. 
Brandt  t.  Wheaton,  62  Cal.  430,  d.  1084,  2329, 

2348,  2388,  2380. 
Branger  t.  Chevalier,  0  Cal.  172,  d.  165,  703. 
Branger  ▼.  Chevalier,  0  Gal.  851,  d.  166,  703. 
Branger  v.  Chevalier,  0  Cal.  353,  d.  0, 10, 151, 

1523, 1626,  2436,  2437,  2912. 
Branger  v.  Manciet,  30  Cal.  624,  d.  707, 1704. 
Brangon  v.  His  Creditors,  64  Cal.  394,  d.  394. 
Branham  v.  Mayor  and  Common  Gonncil  of 

San  Jose,  24  Cal.  685,  d.  1886,  1898,  2010, 

2016,  2038,  2044,  2234,  2260,  2449,  2724. 
Branigan,  Ex  parte,  19  Cal.  133,  d.  719,  721, 

722,  870,  891, 1384. 
Brannan  v.  Mecklenburg,  49  Gal.  672,  d.  1390." 
Brannan  v.  Mesick,  10  Cal.  96,  d.  937, 941, 942, 

949, 1173,  2445,  2947. 
Brannan  v.  Paty,  58  Cal.  330,  d.  688,  986. 
Brannock  v.  Monroe,  65  Cal.  491,  d.  1437. 


Branson  t.  Canthen,49  Cal.  874^  d.  2M,  930^ 

1100, 1625,  2277,  2300,  2803. 
Brawley  v.  Bisdon  Iron  Worika,  38  C«L  676,  d. 

1302, 1306, 1807, 1308. 
Bray  V.  Bedman,  6  CaL  287,  d.  286, 170L 
Breckenridge  t.  Crocker,  68  Gal.  403,  d.  217. 
Breckenridge  t.  Crocker,  78  Cal.  520,  d.  684, 

2016,  2935. 
Breed  v.  Cunningham,  2  Oal.  361,  d.  920, 

2532,2673. 
Breen  ▼.  Donnelly,  74  Cal.  301,  d.  1891,  2637. 
Breese  v.  Ayres,  49  Gal.  208,  d.  286. 
Breeze  v.  Brooks,  71  Gal.  160,  d.  1214,  2883, 

2885. 
Breeie  v.  Brooks,  07  CaL  73,  d.  1206. 
Breeie  v.  Doyle,  10  Oal.  101,  d.  1286,  1287. 

1294,2966. 
Bregard,  In  re,  84  Cal.  822,  d.  885,  2196. 
Brenham  v.  Davidson,  51  Gal.  852,  d.  644, 943, 

1377, 1878. 
Brenham  v.  Story,  30  Gal.  179,  d.  1114, 1236, 

1237. 
Brennan  v.  Brennan,  65  Cal.  517,  d.  1006. 
Brennan  v.  Ford,  46  Cal.  7,  d.  507,  602,  603, 

1007,  2256,  2608,  2618,  2641. 
Brennan  v.  Oaeton,  17  Cal.  372,  d.  1606, 1931. 
Brennan  v.  Gaston,  17  Gal.  874,  d.  1508. 
Brennan  v.  Marsh,  10  Cal.  435,  d.  338. 
Brennan  v.  Swasey,  16  Cal.  140,  d.  1843, 1844, 

1848. 
Brennan  v.  Wallace,  25  Gal.  106,  d.  1420, 142L 
Breon  V.  Strelitz,  48  Cal.  646,  d.  1496, 1981. 
Breuner  v.  Liverpool  etc.  Ina.   Co.,  51  Cal. 

101,  d.  1550, 1552. 
Brewer  v.  Houston,  68  Cal.  345,  d.  2370. 
Brewster  v.  Boura,  8  Cal.  601,  d.  331,  1063, 

2214. 
Brewster  v.  De  Fremery,  33  Gal.  341,  d.  1716, 

1717. 
Brewster  v.  Hartley,  37  Gal.  16,  d.  90, 621, 626, 

640,  650,  2273,  2280,  2404. 
Brewster  v.  Johnson,  51  Cal.  222,  d.  106. 
Brewster  v.  Lathrop,  15  Cal.  21,  d.  637. 
Brewster  v.  Ludekins,  19  Cal.  162,  d.  382, 

383,  384,  885,  386,  396,  3078,  3079. 
Brewster  v.  Sime,  42  Cal.  139,  d.  238,  626, 

627. 
Brichman  v.  Roes,  67  Cal.  601,  d.  230,  2086, 

2459,  2462,  2556. 
Brickell  v.  Batchelder,  62  Cal.  623,  d.  683, 

1457,  1463,  1965,  1966. 
Bridges  V.  Paige,  13  Gal.  640,  d.  358,  U7S, 

2255. 
Briggs  V.  Brigga,  80  Cal.  263,  d.  977. 
Briggs  V.  Haycock,  63  Cal.  343,  d.  2971. 
Briggs  V.  McCullongh,  36  Cal.  642,  d.  96, 661. 

1268. 
BriU  V.  Shively,  93  Cal.  674,  d.  1974. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8097 


Briody  T.  Oonro,  4S  Cal.  185,  d.  838. 

Brison  T.  Brison,  76  Cal.  625,  d.  940, 1328, 

13S1,  2618,  2882. 
Briaon  t.  Brison,  90  Oal.  823,  d.  161, 199, 241, 

1294, 1828, 1838, 1435. 
Briawalter,  Estate  of,  72  Cal.  107,  d.  209. 
Briswaltery.  Palomares,  66  Cal.  259,  d.  1166, 

1433,  3066. 
Broad  t.  Broad,  4&  Oal.  493,  d.  1461,  2177, 


Broad  y.  Murray,  44  Oal.  228,  d.  1283, 1462. 
Broadribb  v.  Tibbets,  60  Cal.  412,  d.  99. 
Broadribb  t.  Tibbets,  62  Cal.  614,  d.  99. 
Broadns  t.  Nelson,  16  Oal.  79,  d.  213, 1407. 
Brock  V.  Bruce,  6  Oal.  279,  d.  1852. 
Brock  T.  Luning,  89  Oal.  316,  d.  2696,  2696, 

2698,  2707. 
Brock  T.  ManinoTich,  65  Cal.  616,  d.  2270. 
Brock  T.  Pearson,  87  Cal.  681,  d.  49,  239, 816, 

943, 1180, 1767. 
Brodek  v.  Ellis,  26  Cal.  146,  d.  3058. 
Broder  v.  Conklin,  77  Oal.  330,  d.  353,  2613, 

2614,  2627,  2892. 
Broder  v.  Conkl  n,  98  CaL  360,  d.  98, 164,  253, 

1586,  1593,  2276. 
Broder  v.  Natotna  Water  etc  Co.,  60  Cal. 

621,  d.  2407,  2986. 
Brodie  v.  OampbeU,  17  Oal.  11,  d.  641,  703, 

1587, 1588,  2129. 
Brodrib  v.   Brodrib,   66  Cal.  663,  d.  1378, 

1640. 
Brodribb  t.  Tibbets,  68  Cal.  6,  d.  1966. 
Brodribb  v.  Tibbita,  63  Cal.  80,  d.  251. 
Bronner  v.  Wetzlar,  56  Cal.  419,  d.  217. 
Bronsan  v.  Drobaa,  98  Cal.  647,  d.  171,  346, 

2749,  2760. 
Brook  V.  Horton,  68  Cal.  654,  d.  2675. 
Brooks,  Appeal  oi,  32  Cal.  558,  d.  238,  2880, 

3060. 
Brooks,  Estate  ol,  64  Cal.  471,  d.  1618,  2272, 

3031,  3037. 
Brooks  ▼.  Calderwood,  19  Oal.  124,  d.  88,  98. 
Brooks  ▼.  Calderwood,  34  Cal,  563,  d.  137, 

667,  2390,  2398,  2400. 
Brooks  V.  Carpentier,  63  Cal.  287,  d.  1628. 
Brooks  T.  Chilton,  6  Cal.  640,  d.  435, 1177, 

2251. 
Brooks  V.  Crosby,  22  Oal.  42,  d.  976,  977, 1182, 

1532,  3054. 
Brooks  V.  Douglass,  32  Cal.  208,  d.  255,  2075, 

2256,2961. 
Brooks  ▼.  Rscher,  79  Cal.  173,  d.  633,  2032, 

2033. 
Brooks  V.  Hager,  6  Cal.  281,  d.  1568, 1569. 
Brooks  T.  Haslam,  65  Cal.  421,  d.  913. 
Brooks  V.  Hyde,  87  Cal.  366,  d.  559, 1407, 1412, 

1414,  2519,  2527,  2528,  2927. 
Brooks  V.  Lyon,  8  Oal.  113,  d.  2074,  2082. 


Brooks  r.  Mintnni,  1  Oal.  481,  d.  62,  2262, 

2566.2666. 
Brooks  V.  Park,  11  Oal.  406,  d.  2487. 
Brooks  V.  Rice,  56  Oal.  428,  d.  1982. 
Brooks  v.  Satterlee,  49  Cal.  289,  d.  2692. 
Brooks  V.  Townsend,  4  Oal.  286,  d.  136. 
Brotherton  v.  Hart,  11  Cal.  406,  d.  2668. 
Brotberton  ▼.  Mart,  6  Cal.  488,  d.  1146. 
Broughton  t.  Santa  Barbara  County,  66  Cal. 

257,  d.  2562. 
Broughton  v.  Vaaquez,  78  Oal.  325,  d.  1960. 
Brown,  Estate  of,  80  Oal.  881,  d.  1229. 
Brown,  Ex  parte,  68  Cal.  176,  d.  371,  3078. 
Brown,  Ex  parte,  97  Cal.  83,  d.  566,  1051, 

1181. 
Brown,  Matter  of,  32  Oal.  48,  d.  785,  867. 
Brown  v.  Anderson,  77  Cal.  236,  d.  1366, 1660, 

8078. 
Brown  y.  Ayres,  33  Cal.  525,  d.   348. 
Brown  y.  Bank  of  Napa,  77  Cal.  644,  d.  1861, 

1352. 
Brown  y.  Braokett,  46  Oal.  167,  d.  1020, 1023, 

1886. 
Brown  y.  Brown  and  Oroyes,  8  Oal.  HI,  d. 

1286. 
Brown  y.  Brown,  41  Cal.  88,  d.  198,  233,  236, 

1435. 
Brown  y.  Brown,  60  Cal.  679,  d.  287, 1805. 
Brown  y.  Burbank,  69  Cal.  635,  d.  1291. 
Brown  y.  Burbank,  64  Cal.  99,  d.  1328. 
Brown  y.  Campbell,  100  Cal.  636,  d.  676, 

1354. 
Brown  y.  OampbeU,  100  Cal.  636,  d.  182,  336, 

1632. 
Brown  y.  Casey,  80  Oal.  604,  d.  166. 
Brown  y.  Central  Land  Co.,  42 Cal.  257,  d.  43. 
Brown  y.  Central  Pac.  B.  B.  Co.,  68  Oal. 

171,  d.  1818. 
Brown  y.  Central  Pac.  B.  B.  Oo.,  72Cal.  523, 

d.  1819, 1820. 
Brown  y.  Clark,  89  Oal.  196,  d.  28,  29. 
Brown  y.  Coyillaud,  6  Oal.  566,  d.  952, 1082, 

1886,  2580,  2591,  2592,  2595,  2931,  2936. 
Brown  y.  Croniae,  21  Cal.  386,  d.  2214. 
Brown  y,  Delavau,  63  Cal.  303,  d.  231,  668. 
Brown  y.  '49  and  '66  Quarts  Min.  Co.,  16  Oal. 

162,  d.  1919, 1920, 1932. 
Brown  y.  Frisbie,  38  Oal.  231. 
Brown  y.  Grayes,  2  Oal.  118,  d.  167. 
Brown  y.  Green,  65  Cal.  221,  d.  113, 121. 
Brown  y.  Griffith,  70  Cal.  14,  d.  1160. 
Brown  y.  Harter,  18  Cal.  76,  d.  2104. 
Brown  V.  Howard,  1  Cal.  423,  d.  2569. 
Brown  y.  Jenks,  98  Cal.  10,  d.  275,  2694. 
Brown  y.  Johnson,  45  Cal.  76,  d.  2462. 
Brown  y.  Kentfield,  60  Cal.  129,  d.  180, 173, 

1634,  2261,  2980. 
Brown  y.  Lattimore,  17  Cal.  93,  d.  2766. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


Brown  ▼.  Lawaon,  SI  Cal.  615,  d.  1476, 1083, 

1642. 
Brown  T.  MoAlUater,  39  Oal.  573,  d.  1623, 

2118. 
Brown  ▼.  Mann,  68  Cal.  617,  d.  1234. 
Brown  v.  Mann,  71  Cal.  192,  d.  1248. 
Brown  v.  Martin,  25  Cal.  82,  d.  1006,  2641. 
Brown  y.  Mooro,  61  Cal.  432,  d.  664,  566. 
Brown  T.  MulUn,  66  Cal.  89,  d.  2998. 
Brown  t.  O'Connor,  1  Cal.  419,  d.  1901,  2461. 
Brown  T.  Olmated,  60  Cal.  162,  d.  419,  2214. 
Brown  t.  O'Neal,  95  Oal.  262,  d.  1343, 1344. 
Brown  V.  Orr,  29  Cal.  120,  d.  434, 1453, 1460. 
Brown  V.  Perry,  39  Oal.  23,  d.  1306,  1306, 

1318. 
Brown  V.  Pforr,  88  Cal.  560,  d.  68, 66. 
Brown  v.  Plummer,  70  Cal.  337,  d.  192. 
Brown  T.  Prewett,  94  Cal.  602,  d.  130, 131, 132. 
Brown  V.  Rice,  61  Cal.  489,  d.  1582. 
Brown  T.  Rice,  62  Cal.  489,  d.  2901. 
Brown  v.  Rouse,  93  Cal.  237,  d.  14,  49,  61, 

114,  2001. 
Brown  v.  San  Francisco,  16  Cal.  461,  d.  1894, 

1898,  1900,  1902. 
Brown  V.  San  Francisco  Gas  Co.,  68  Cal.  426, 

d.  1284,  2298. 
Brown  y.  Scott,  26  Cal.  189,  d.  1646, 1647, 2249, 

2250. 
Brown  y.  Sennett,  68  Oal.  226,  d.  1819. 
Brown  y.  Smith,  10  Cal.  508,  d.  237,  3012. 
Brown  y.  Stark,  83  Cal.  636,  d.  169,  920,  924, 

1394. 
Brown  y.   Starr,  76  Cal.  163,  d.  100, 1412. 
Brown  y.  Starr,  79  Cal.  608,  d.  1412. 
Brown  y.  Superior  Court,  72  Oal.  14,  d.  287. 
Brown  y.  ToUes,  7  Cal.  398,  d.  107, 166, 167, 

248. 
Brown  y.  Weldon,  71  Cal.  393,  d.  486,  437. 
Brown  V.  Willis,  67  Oal.  236,  d.  1974, 1990. 
Brown  V.  Winter,  14  Cal.  31,  d.  1973, 2021. 
Brown  V.  Witts,  67  Oal.  804,  d.  1982. 
Browne  V.  Dexter,  66  Oal.  39,  d.  69. 
Browne  y.  Ferrea,  51  Oal.  652,  d.  1206,  1207. 
Brownell  y.  Fisher,  67  Cal.  150,  d.  2861,  2864. 
Browner  y.  Davis,  16  Oal.  9,  d.  911,  1509, 

1607. 
Brownlee  y.  Riffenburg,  96  Oal.  447,  d.  340, 

341. 
Bruck  y.  Tncker,  82  Oal.  425,  d.  3040. 
Bruck  y.  Tucker,  42  Oal.  346,  d.  1011, 1015, 

2254,  2580,  8039,  8043. 
Bnimagim  v.  Bradshaw,  39  Cal.  24,  d.  465, 

1189, 1531, 1662, 1746,  2070.  2072,  2293,  2294, 

2769,3066. 
Brumagim  y.  Tillingbast,  18  Cal.  265,  d.  2221, 

2222,  2794. 
Brumley  v.  Flint,  87  Oal.  471,  d.  221,  1184, 

2867. 


Branunagim  y.  Ambrose,  48  Oal.  966,  d.  1121 
Bmmnukgim  y.  Boncber,  6  GaL  16,  d.  347. 
Bmmmagim  y.  Spencer,  29  OaL  661,  d.  1308, 

1809. 
Bmmmagim  y.  Tallant,  29  OaU  603,  d.  406, 

2624. 
Brnndage  y.  Adams,  41  OaL  619,  d.  1942, 2063, 

2096,2794. 
Bmner  y.  Superior  Oonrt,  92  Cal.  239,  d.  1671. 

1690, 1692. 
Bronn  y.  Murpby,  29  Oal.  326,  d.  2809,  2843. 
Brunner  y.  Marks,  98  OaL  374,  d.  1841, 1847, 

1866, 1867. 
Brush  V.  MaydweU,  14  Oal.  208,  d.  1077, 1078. 
Brusie  y.  Gates,  80  Cal.  462.  d.  344, 2390. 
Broflie  y.  Gates,  96  Cal.  266,  d.  11.%,  1733, 

2397,2398. 
Bnuie  y.  Griffith,  S4  Oal.  302,  d.  1267, 1288. 
Bryan,  In  re,  66  Oal.  376,  d.  1062. 
Bryan  y.  Berry,  6  Oal.  394,  d.  46,  416. 
Bryan  y.  Berry,  8  Cal.  130,  d.  122, 183, 199, 

1200, 1201. 
Bryan  y.  Idaho  Quartz  Min.  Co.,  73  OaL  249, 

d.  202, 1173,  2986. 
Bryan  y.  Manme,  28  Oal.  238,  d.  132,  230, 

1286, 1287, 1999, 2244,  2851. 
Bryan  y.  Bamires,  8  Cal.  461,  d.  13,  1142, 

2112. 
Bryan  y.  Sharp,  4  Oal.  349,  d.  2942. 
Bryan  v.  Stidger,  17  Cal.  270,  d.  1198. 
Bryan  v.  Swain,  66  Oal.  616,  d.  708,  2925. 
Bryan  v.  Tormey,  84  CaL  128,  d.  231,  2209, 

2389,  2917. 
Bryant  y.  Langford,  80  CaL  542,  d.  307. 
Bryant  y.  Mead,  1  Oal.  441.  d.  1369. 
Bryant  y.  Stemfeld,  89  Oal.  611,  d.  2091. 
Bryant  y.  Watriss,  13  Oal.  85,  d.  3059. 
Bryant  y.  Wilcox,  49  Oal.  47,  d.  424. 
Bryce  v.  Joynt,  63  Cal.  376,  d.  224,  2186. 
Brymer  y.  Southern  Pac.  R.  R.  Co.,  90  OiL 

496,d.  219,  1811,  1814,  1816. 
Buchanan  v.  Nagle,  88  CaL  591,  d.  2774. 
Buchanan's  Estate,  8  Oal.  507,  d.  1127, 1422, 

1440. 
Buck  y.  City  of  Eureka,  97  Oal.  136,  d.  2638, 

2950,  2952,  2959. 
Buckelew  y.  Ohipman,  6  Oal.  399,  d.  2078. 
Buckelew  v.  Eatell,  5  Oal.  108,  d.  950. 
Buckholder  y.  Byers,  10  Oal.  481,  d.  112. 
Buckingham  y.  Waters,  14  Oal.  146,  d.  327, 

1364. 
Buckley,  Matter  of,  69  Cal.  1,  d.  563,  669. 
Buckley  v.  Althorf,  86  Oal.  643,  d.  146,  WSi, 

2090. 
Buckley  y.  Carlisle,  2  Oal.  420,  d.  2194. 
Buckley  y.  Howe,  86  CaL  696,  d.  2282,  2380^ 

2381. 
Buckley  y.  Manife,  3  CaL  441,  d.  9066. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


BacUey  y.  Stebbins,  2  Oal.  149,  d.  277. 
Buckley  ▼.  Superior  Ooort,  96  Gal.  119,  d.  486, 

489. 
Buckman  v.  Whitney,  24  Oal.  267,  d.  158, 188. 
Backman  y.  Whitney,  28  Oal.  656,  d.  133, 158. 

2432. 
Backnall  y.  Story,  86  Gal.  67,  d.  1496,  2721, 

2723.  2837. 
Backnall  y.  Story,  46  Oal.  689,  d.  2221,  2712, 

2722. 
Buckner  y.  Veuye,  63  Gal.  804,  d.  2129,  2314, 

2402. 
Bnckout  y.  Swift,  27  Oal.  432,  d.  259,  1299, 

1978. 
Bndd  y.  Drais,  SO  Oal.  120,  d.  2092,  2095. 
Bnel  y.  Frazier,  38  Oal.  693,  d.  1146,  1306, 

1315. 
Bnell  y.  Beckwith,  59  Oal.  480,  d.  2240. 
Baell  y.  Baell,  92  Oal.  393,  d.  1198,  1200. 
Bnell  y.  Cory,  60  Gal.  639,  d.  2458. 
BueU  y.  Dodge,  57  Gal.  645,  d.  2956. 
Buell  y.  Dodge,  63  Oal.  553,  d.  2969. 
BaeU  y.  Dodge,  79  Gal.  206,  d.  1679. 
Buell  y.  Emerich,  85  Oal.  116,  d.  216,  962, 

1637. 
Buell  y.  San  Francisco  Savings  Union,  65  Oal. 

292.  d.  1485. 
BuSendeau  y.  Brooks,  28  Oal.  641,  d.  2660, 

2561. 
Bnffandeau  y.  Edmondson,  17  Oal.  436,  d. 

2554. 
Bofiendeau  v.  Edmondson,  24  Oal.  94,  d.  112, 

113. 
Buhlert  y.  Superior  Oourt,  72  Gal.  97,  d.  190, 

2206. 
Bohne  y.  Chism,  48  Gal.  467,  d.  999,  2325, 2369. 
Bohne  y.  Oorbett,  43  Oal.  264,  d.  1023,  2264. 
Bulger,  Ex  parte,  60  Oal.  438,  d.  801. 
Bulger,  Id  re,  46  Gal.  663,  d.  2127.  2134, 2663. 
Bulkeley  y.  Bank  of  Oalifornia,  68  Gal.  80,  d. 

850. 
Bull,  Ex  parte,  42  Oal.  196.  d.  253,  719,  720, 

722,  736. 
Bull  V.  Bray,  89  Gal.  286,  d.  246, 1286, 1287, 

1339, 1340. 
Bull  V.  Goe,  77  Oal.  54,  d.  16, 1102,  1455, 1460, 

1990,  2194,  2759, 
Bull  V.  Ford,  66  OaL  176,  d.  1351, 1352, 1354. 
Bull  y.  Houghton,  65  Oal.  422,  d.  378,  392. 
Bull  y.  Shaw,  48  OaL  455,  d.  1979. 
Bull  y.  Strong,  98  Gal.  27,  d.  1958. 
Ballard  y.  His  Creditors,  56  Gal.  600,  d.  669, 

1386. 
Ballard  y.  Kinney,  10  Gal.  60,  d.  316, 1584. 
Bollard  v.  McGardle,  98  Cal.  355,  d.  59,  287, 

1206, 1212,  1213, 1216. 
Bullard  v.  Stone,  67  Gal.  477,  d.  1186,  1526, 

2504,2505. 


Bullock,  Estate  of,  76  Oal.  419,  d.  89, 1257. 
Bullock  y.  Hubbard,  23  Cal.  495,  d.  2203. 
BuUock  y.  Rouae,  81  Oal.  590,  d.  2294,  2326^ 

2328,2344. 
Bulmer,  Estate  of,  59  Cal.  131,  d.  2688. 
Bulwer  etc.  Co.  y.  Standard  Con.  Min.  Co.,  83 

Gal.  689,  d.  243, 1289, 1294, 1927,  2396,  2398, 

2401. 
Bulwer  etc.  Min.  Co.  y.  Standard  Oon.  Min. 

Co.,  83  Oal.  613,  d.  2265,  2954. 
Bundy  y.  Maginess,  76  Gal.  532,  d.  303,  304, 

1598. 
Bunnel  y.  Stockton,  83   Oal.  819,  d.  1106, 

2091. 
Banting  y.  Beideman,  1  Oal.  181,  d.  166, 167, 

252,2605. 
Banting  y.  Salts,  84  Gal,  168,  d.  107,  1848, 

1344, 1346,  1346,  1413, 1627. 
Burbridge  v.  Lemmert,  99  Oal.  493,  d.  1964. 
Burdell  y.  Taylor,  89  Oal.  613,  d.  1161, 1164, 

2766. 
Burdge  y.  Gold  Hill  etc.  Water  Co.,  15  Oal. 

198,  d.  178. 
Burdge  y.  Smith,  14  Oal.  880,  d.  1914,  2321, 

2322,  2329.  2338. 
Burdge  v.  Underwood,  6  Gal.  46,  d.  1912. 
Burdick,  Estate  of,  76  Gal.  639,  d.  1423. 
Burgel  y.  Prisser,  89  Gal.  70,  d.  682,  1019, 

1236. 
Burgess  y.  Fairbanks,  83  Oal.  216,  d.  412, 2940, 

2941. 
Burgess  y.  Bice,  74  Oal.  690,  d.  1710,  2192. 
Burgoyne  y.  Middleton,  4  Gal.  64,  d,  366. 
Burgoyne  y.  Perry,  3  Gal.  50,  d.  89,  97. 
Burgoyne  v.  Supervisors,  6  Cal.  9,  d.  643, 

2739. 
Burham  y.  San  Frandsco  Fuse  Mfg.  Co.,  76 

Cal.  24,  d.  662. 
Burham  y.  San  Francisco  Fuse  Mfg.  Co.,  76 

Gal.  26,  d,  1480. 
Burk  y.  Altschul,  66  Gal,  533,  d,  2687,  2709. 
Burke,  Ex  parte,  59  Gal.  6,  d.  529,  667. 
Burke  v.  Bours,  92  Oal.  108,  d.  63. 
Burke  v.  Bours,  98  Oal.  171,  d.  62. 
Burke  y.  Carruthers,  81  Cal.  467,  d.  1312, 

1320. 
Burke  y.  Oassin,  45  Oal.  467,  d.  2856,  2857, 

2858. 
Burke  v.  Edgar,  67  Oal.  182,  d.  701,  1775, 

2146, 
Burke  v.  Koch,  75  Oal.  856,  d.  1185,  1850, 

1627,  2462. 
Burke  v.  Levy,  68  Oal.  82,  d.  2912. 
Burke  v.  Mascarich,  81  Cal.  302,  d.  2306, 

2573. 
Burke  v.  Table  Mountain  Water  Co.,  12  Cal. 

403,  d.  1011,  1029,  1033,  1599,  1723,  2263, 

2279. 


Digitized  by 


Google 


SlOO 


TABLE  OF  OASES  DIGESTED. 


Burke  t.  Torney,  54  Osl.  486,  d.  2093,  2696, 

2719. 
Borke  ▼.  Wella,  Fargo  &  Oo.,  34  Oal.  60,  d. 

2480. 
Borkett  ▼.  Bxirkett,  78  Oal.  310,  d.  1416, 1806. 
Borkett  ▼.  Griffith,  90  Cal.  632,  d.  2233,  2576, 

2677. 
BorkettT.  Supervisora  of  San  Joaquin  County, 

18  Oal.  702,  d.  1391. 
Burkle  v.  Levy,  70  Oal.  250,  d.  681,  1457, 2475. 
Burks T.  Davi.8,  86  Oal.  110,  d.  2469,  2923. 
Burleson  t.  Northwestern  Mat.  Ins.  Oo.,  86 

Oal.  342,  d.  1557. 
Burling  v.  Thompkins,  77  Oal.  267,  d.  1246 

1247,  2876,  2376.  ' 

Burlingame  v.  Bowland,  77  Oal.  316,  d.  962, 

2587,  2695. 
Burnett  t.  Fisher,  67  Cal.  152,  d.  2865. 
Burnett  y.  Kullak,  76  Cal.  585,  d.  2582, 2916. 
Burnett  v.  Lyford,  93  Cal.  114,  d.  226, 817,  641, 

645,  1186,  1241,  2000. 
Burnett  v.  Pacheco,  27  Oal.  408,  d.  136,  186, 

149, 168,  2072,  2093. 
Burnett  v.  Sacramento  City,  12  Cal.  76,  d. 

2690,  2702,  2703,  2791. 
Burnett  v.  Steams,  33  Oal.  468,  d.  438,  1293, 

1694,  2084,  2217. 
Burnett  t.  Whitesides,  13  Oal.  166,  d.  1480i 

1506. 
Bumham  t.  Hays,  8  Oal.  116,  d.  671,  672> 

2663. 
Burnett  v.  Whitesides,  15  Oal.  35,  d.  216,  3009. 
Burns,  Estate  of,  54  Cal.  223,  d.  92. 
Burns  T.  Gushing,  96  Oal.  669,  d.  826,  2286. 
Bums  T.  Hodgdon,  64  Oal.  72,  d.  1614. 
Burns  t.  McKensie,  23  Cal.  101,  d.  2208. 
Bums  T.  SoooSy,  98  Oal.  271,  d.  962, 968, 2237, 

2:68,  2359. 
Burns  v.  Sennett,  99  OaL  868,  d.  1816i  1818, 

2059,2908. 
Burpee  t.  Bunn,  22  Oal.  194,  d.  1840,  2201, 

2202. 
Burr  T.  Hunt,  18  Oal.  308,  d.  1495,  2822,  2836, 

2842. 
Burr  T.  Sacramento  County,  96  Oal.  210,  d. 

486,  491,  492. 
Burrell,  Estate  of,  77  Oal.  479,  d.  209,  3036. 
Burrell  v.  Haw,  40  Oal.  378,  d.  2334,  2368, 

2375. 
Burrell  T.  Haw,  48  Cal.  222,  d.  2381. 
BurrilJ,  Ex  parte,  24  Cal.  860,  d.  670,  671, 

678. 
Burns  y.  Adams,  90  Oal.  664,  d.  1128,  1243, 

1244, 1334. 
Burria  v.  Fitch,  76  Oal.  896,  d.  469. 
Burritt  V.  Dickson,  8  Oal.  113,  d.  1137,  2201. 
Burritt  v.  Gibson,  8  Cal.  386,  d.  1168,  2082, 

2062,2963. 


Burroughs  y.  De  Govts,  70  Oal.  861,  d.  927, 

981, 1038, 1872, 1377,  2179,  2361,  2887,  2897. 
Burroughs  v.  Lott,  19  Oal.  125,  d.  2764. 
Burrows  y.  Burrows,  82  OaL  664,  d.  2999. 
Burson  y.  Oowles,  25  Oal.  635,  d.  283,  2230. 
Burt  y.  Scrsntom,  1  Cal.  416,  d.  958. 
Burt  y.  Washington,  3  Oal.  216,  d.  1839. 
Burt  y.  Wilson,  28  OaL  632,  d.  940, 1680, 2614, 

2878,  2941. 
Burton,  Estate  of,  63  Oal.  36,  d.  1429. 
Burton,  Estote  of,  64  Oal.  428,  d.  106, 1428, 

1662,  2309. 
Burton,  EaUte  of,  93  OaL  469,  d.  1125,  llSt, 

2308. 
Burton,  EsUte  of,  98  Oal.  618,  d.  147. 
Burton  y.  Burton,  79  Cal.  490,  d.  1091, 1286, 

1731,  1885. 
Burton  y.  Lies,  21  Oal.  87,  d.  820,  821,  1446, 

1989,  1993, 1995,  2015. 
Burton  y.  Robinson,  61  OaL  186,  d.  2620^ 

2632. 
Burton  y.  Todd,  68  OaL  486,  d.  2082,  2086, 

2087. 
Burton  y.  Todd,  72  Oal.  861,  d.  1612. 
Bury  y.  Young,  98  Cal.  446,  d.  929,  930,  931. 
Busenius  y.  Coffee,  14  Cal.  01,  d.  249, 10O4, 

1011. 
Bush  y.  Bamett,  96  Oal.  202,  d.  611,  9055, 

2061. 
Bush  v.  Lindsey,  44  Oal.  121,  d.  1128, 1252^ 

1660,2308. 
Bush  y.  Taylor,  46  Cal.  112,  d.  136. 
Bushnell  y.  McOauley,  7  Cal.  421,  d.  54. 
Busse,  Estate  of,  35  Cal.  310,  d.  1426, 1429. 
Bustamente  y.  Stewart,  65  Oal.  115,  d.  1510, 

1511. 
Butcher  y.  Vaca  Valley  B.  B.  Co.,  56  OaL  698, 

d.  1178. 
Butcher  y.  Yaca  Valley  etc  B.  B.  Co.,  67  CaL 

518,  d.  2417,  2418. 
Bute  y.  Potts,  76  Oal.  804,  d.  2226. 
Butler  y.  Austin,  64  OaL  8,  d.  1564,  2628, 

2890. 
Butler  y.  Ashworth,  100  Oal.  334,  d.  HI,  122: 
Butler  y.  Baber,  54  Oal.  178,  d.  1456. 
Butler  y.  Bates,  7  Oal.  136,  d.  610. 
BuUer  v.  Beech,  55  Oal.  28,  d.  1285,  2211. 
Butier  y.  Collins,  11  CaL  391,  d.  2231. 
Butler  y.  CoUms,  12  OaL  467,  d.  1887, 2500^ 

2866. 
Butler  y.  Howes,  7  OaL  87,  d.  2672. 
Butler  y.  Hyland,  89  Oal.  575,  d.  2107,  2161, 

2626,  2628. 
Butler  y.  King,  10  Cal.  842,  d.  2263. 
Butler  y.  Vassault,  40  Cal.  74,  d.  2074,  2080. 
Butte  Canal  etc.  Oo.  v.  Vaughn,  11  Gal.  14S, 

d.  3001,  3009. 
Butte  Gounty  y.  Boydston,  64  OaL  110,  d. 

1067, 1072. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8101 


Butte  Goonty  t.  Boydston,  68  Oal.  189,  d.  116. 
Butte  Oonnty  t.  Morgan,  7tf  Gal.  1,  d.  2766, 

2768. 
Butte  etc.  Oo.  ▼.  Morgan,  19  Cal.  609,  d.  2991, 

8007. 
Butterfleld  v.  Central  Pac  B.  R.  Co.,  81  Cal. 

264,  d.  2827. 
Butterfleld  v.  Central  Pac.  B.  B.  Co.,  37  Cal. 

881,  d.  187,  2072,  2087,  2092,  2093. 
Buxton  V.  Traver,  67  Cal.  171,  d.  2881. 
BuzzeU  V.  Bennett,  2  Cal.  101,  d.  231, 1476. 
Byam  v.  Oashman,  78  Cal.  626,  d.  1503. 
Byers  v.  Bourret,  64  Cal.  78,  d.  2199. 
ByerB  v.  Locke,  98  Cal.  493,  d.  928,  2610. 
Byers  t.  Neal,  48  Oal.  210,  d.  1028,  1220, 

2382. 
Byrd  v.  Eeichert,  74  Cal.  579,  d.  2369. 
Byrne  v.  Alas,  68  Cal.  479,  d.  964,  967. 
Bynie  v.  Alas,  74  Cal.  628,  d.  1473,  1474. 
Byrne  v.  Byrne,  67  Cal.  848,  d.  2959. 
Byrne  v.  Byrne,  94  Cal.  676,  d.  1248,  2166. 
Byrne  v.  Crafts,  78  Cal.  641,  d.  3014. 
Byrne  v.  Jansen,  50  Oal.  624,  d.  1190,  2496. 
Byrne  v.  Reed,  75  Cal.  277,  d.  239, 1188, 1356, 

1357,  2079. 
Byrnes  v.  Olafiey.  54  Oal.  166,  d.  1291. 
Byrnes  v.  Olafiey,  69  Oal.  120,  d.  2218. 
Byrnes  v.  Hatch,  77  Cal.  241,  d.  236,  2026, 

2469. 
Byrnes  v.  Moore.  98  Cal.  398,  d.  1348. 
Byrum  t.  Stockton  Combined  Harvester  and 

Agricultural  Works,  91  Cal.  657,  d.  659, 

1370,  2497. 

Cadierque  v.  Duran,  40  Oal.  866,  d.  2348.  2358, 

2359,2360. 
Cadiz  Y.  Majors,  33  Cal.  288,  d.  953,  1015. 
Oadwalader  v.  Nash,  73  Oal.  43,  d.  1221, 2807. 
Cady  T.  Leonard,  81  Oal.  622,  d.  393. 
Cage,  Ex  parte,  46  Oal.  248,  d.  738,  1778. 
Cahalan,  Estate  of,  70  Cal.  604,  d.  180, 1261. 
Oahill,  Estate  of,  74  Cal.  62,  d.  197, 1478, 2963, 

8031. 
CahUl,  Ex  parte,  52  Cal.  463,  d.  738. 
Cahill  V.  Murphy,  94  Oal.  29,  d.  2574,  2676. 
Cahoon  v.  Levy,  4  Cal.  243,  d.  1567. 
Gaboon  v.  Levy,  6  Cal.  294.  d.  347,  1668. 
Cahoon  v.  Levy,  6  Cal.  295,  d.  1829,  1884, 

1836. 
Cahoon  v.  Levy,  10  Oal.  216,  d.  2867. 
Cahoon  v.  Marshall,  26  Oal.  197,  d.  1166, 1628, 

2293,  2486,  2491. 
Cahoon  v.  Robinson,  6  Oal.  225,  d.  2941. 
Galahan,  Estate  of,  60  Oal.  232,  d.  92. 
Oalanchini  v.  Branetetter,  84  Cal.  249,  d.  2581, 

2586,  2591,  2611,  2624. 
Calanchini  v.  Branstetter,  96  CaL  612,  d.  447, 

1189, 2114. 


Calaveras  County  v.  Brockway,  80  Oal.  825,  d. 

3,  4,  692,  1046, 1048, 1771,  1784,  1786,  2661, 

2669,  2969. 
Calderwood  v.  Braly,  28  Oal.  97,  d.  2458. 
Calderwood  v.  Brooks,  28  Cal.  161,  d.  148,  261, 

1027, 1029, 1283, 1708,  2101,  2116, 2727,2729. 
Calderwood  t.  Brooks,  46  Cal.  619,  d.  1029, 

2891. 
Calderwood  v.  Pyser,  81  Oal.  833,  d.  1038, 

1463,  1466,  1712,  2169,  2437. 
Calderwood  v.  Peyser,  42  Oal,  110,  d.  101, 108, 

2097,2544. 
Calderwood  v.  Tevis,  28  Cal.  885,  d.  1407, 

1766,  2260. 
Caldwell  v.  Center,  80  Oal.  639,  d.  933,  984, 

936,  1628, 1703,  2444. 
Caldwell  v.  McDennit,  17  CaL  464,  d.  1166. 
Caldwell  y.  Parks,  47  Cal.  640,  d.  188. 
Caldwell  v.  Parks,  50  Oal.  502,  d.  184. 
Calhoun  v.  Knight,  10  Oal.  393,  d.  1267. 
California  Academy  of  Sciences  v.  Fletcher,  99 

Cal.  207,  d.  296. 
California  Annual  Conference  of  the  Metho- 
dist Episcopal  Church  v.  Seits,  74  Cal.  287, 

d.  295,  296, 1727. 
California  Bank  v.  Sayre,  86  Cat.  102,  d.  237, 

416. 
California  Beet  Sugar  Oo.  T.  Porter,  68  Oal. 

369,  d.  1639. 
California  Cent.  Ry.  Co.  v.  Hooper,  76  Cal. 

404,  d.  173,  258, 1057, 1060, 1061, 1064,  2410. 
California  College,  Matter  of,  1  Cal.  829,  d.  501. 
California  etc.  Co.  y.  Superior  Court,  60  Oal. 

306,  d.  283. 
California  Furniture  Co.  v.  Halsey,  64  CaU 

815,  d.  2204,  2205. 
California  Mutual  Life  Ins.  Co.,  Matter  of,  81 

Cal.  364,  d.  109,  1556. 
California  Northern  R.  B.Co.t.  Batte  County, 

18  Oal.  671,  d.  2406. 
California  Northern  B.  R.  Co.  y.  Gould,  21 

Cal.  254,  d.  2330,  2409. 
California  Pac.  R.  R.  Oo.  t.  Armstrong,  46 

Oal.  85,  d.  1067, 1069. 
California  Pac.  R.  B.  Oo.  v.  Oentral  Pac.  R.  R. 

Co.,  47  Cal.  628,  d.  488, 1068. 
California  Pac.  Ry.  Go.  v.  Oentral  Pac.  R.  R. 

Co.,  47  Cal.  549,  d.  1059,  1062. 
California  Pac.  R.  B.  Co.  y.  Frisbie,  41  Cal. 

8--)6,  d.  1073. 
California  Q.  Min.  Co.  y.  Redington,  60  Oal. 

160,  d.  1037. 
California  Southern  Hotel  Oo.  r.  Oallender, 

94  Gal.  120,  d.  621,  622,  624. 
Galifomia  Southern  Hotel  Co.  v.  Russell,  88 

Cal.  277,  d.  620.  622. 
California   Southern  R.  R.  y.  Kimball,  61 

Cal.  90,  d.  1069,  1066. 


Digitized  by 


Google 


3102 


TABLE  OF  OASES  DIGESTED. 


Oalifornia  Southern  B.  B.  Co.  v.  Soatbem 

Pac.  B.  B.  Oo.,  66  Cal.  293,  d.  1066. 
California  Southern  B.  B.  Co.  v.  Southern 

Pac.  B.  B.  Co.,  66  Oal.  295,  d.  90,  96. 
Oalifornia  Southern  B.  B.  Co.  v.  Southern 

Pac.  B.  B.  C«.,  66  Cal.  394,  d.  2949,  2951. 
Oalifornia  Southern   B.  B.  Co.  T.  Southern 

Pac.  B.  B.  Co.,  66  Cal.  409,  d.  2951. 
California  Southern  B.  B.  Co.  v.  Southern 

Pac.  B.  B.  Co.,  67  Oal.  69,  d.  666,  1067, 

1696,  2410,  2411. 
California  State  Bank  T.  Hamburg-Bremen 

Ins.  Co.,  71  Cal.  11,  d.  1662. 
California  State  Telegraph  Oo.  v.  Alta  Tele- 
graph Co.,  22  Cal.  398,  d.  614,  638,  639, 1326, 

2850. 
California  Steam  KaTigation  Oo.  ▼.  Wright, 

6  Oal.  268,  d.  310,  604,  660, 906,  2478. 
California  Steam  NavigaUon  Oo.  v.  Wright, 

8  Cal.  686,  d.  311,  2261,  2471,  2479. 
California  Sugar  M%.  Oo.  v.  Scbafer,  67  Oal. 

396,  d.  621,  623. 
Calkins  ▼.  Steinback,  66  Oal.  117,  d.  676. 
Call  V.  Hastings,  3  Cal.  179,  d.  1962,  2444, 

2446. 
Callahan  t.  Donnolly,  46  Cal.  162,  d.  2478. 
Callahan  ▼.  Dunn,  78  Oal.  866,  d.  1063,  2781. 
Callahan  ▼.  Eel  Biver  etc  B.  B.  Co.,  92  Oal. 

89,  d.  2061. 
Callahan  v.  Hickey,  63  Cal.  437,  d.  2261. 
Callahan  y.  Stanley,  67  Cal.  476,  d.  686. 
Oallender  v.  McLeod,  74  Cal.  376,  d.  900. 
Oallender  v.  Patterson,  66  Cal.  356,  d.  2096. 
Camarillo  v.  Fenlon,  49  Oal.  202,  d.  1028, 

1030, 1712. 1723, 1726,  2272. 
Camden  y.  Mullen,  29  Cal.  664,  d.  1469. 
Camden  y.  Vail,  23  Cal.  638,  d.  1468,  2941. 
Camden  y.  Vail,  24  Cal.  892,  d.  1461. 
Cameron  y.  Carroll,  67  Oal.  600,  d.  967. 
Cameron  y.  City  and  County  of  San  Fran- 
cisco, 68  Oal.  390,  d.  256,  2639,  2640. 
Cameron  y.  Smith,  60   Cal.    303,    d.   2628, 

2632. 
Cameto  y.  Dnpuy,  47  Oal.  79,  d.  1403, 1428. 
Camp  V.  Qrider,  62  Oal.  20,  d.  1102,  1103, 

1968. 
Oampb«U,  Ex  parte,  74  Oal.  20,  d.  2166. 
Campbell  y.  Adams,  60  Cal.  203,  d.  1629. 
Campbell  y.  Bear  Biyer  etc.  Min.  Co.,  86  Oal. 

679,  d.  2261,  2990. 
Campbell  y.  Bnckman,  49  Cal.  362,  d.  1281, 

1291,  2376. 
OampbeU  y.  Cobnm,  77  Oal.  36,  d.  174,  260, 

2356. 
Campbell  y.  Freeman,  99  Cal.  646,  d.  162, 

1953, 1954, 2007. 
OampbeU  y.  Jones,  38  Cal.  507,  d.  222,  2071, 

2233,  2466,  2462,  2463,  2963. 


CampbeU  y.  Jones,  41  OaL  616,  d.  2090, 2098, 

2063. 
Campbell  y.  Oaks,  68  Oal.  222,  d.  1219. 
Campbell  y.  Thomas,  87  OaL  428,  d.  .58. 
CampbeU  y.  Walls.  77  Oal.  250,  d.  248,  26S. 
OampbeU  y.  West,  44  OaL  646,  d.  2986. 
Campbell  y.  West,  86  OaL  197,  d.  956,  1650, 

1651,  1662, 1663, 1966,  1967, 1992,  2008. 
CampbeU  y.  West,  93  OaL  663,  d.  222,  2172. 

2173. 
OampbeU  y.  Wickware,  19  OaL  146,  d.  1202, 

1204. 
Campe  y.  Lassen,  67  Cal.  189,  d.  1293.  1648. 
Campe  y.  Meierdiercks,  87  OaL  290,  d.  239. 
Campodonioo  y.  Groesini,  66  OaL  368,  d.  442. 
Oampodonico  y.  Oregon  Imimoyement  Co.,  86 

Cal.  218.  d.  197. 
Campodonioo  y.  Oiegon  Improyement  Co.,  87 

Cal.  666,  d.  380,  2024,  2026. 
Oamron  y.  Eenfield,  67  OaL  660,  d.  2312, 2313. 
Camron  y.  WeU,  67  Cal.  647,  d.  1776. 
Canayan  y.  Gray,  64  OaL  6,  d.  2861. 
Caney  y.  SUyerthome,  9  Cal.  67,  d.  2083. 
Oanfleld  y.  Bates,  13  Cal.  606,  d.  118,  212. 
Canfield  y.  Thompson,  49  OaL  210,  d.  162, 1162, 

2339. 
Canfield  y.  Tobias,  21  OaL  3«,  d.  2242, 2251, 


Canney  y.  South  Pacific  etc  B.  B.  Co.,  63  OsL 

601,  d.  606. 
Canning  y.  Central  Pac  B.  B.  Co.,  60  CaL 

166,  d.  240,  248. 
Canning  y.  Fibusb,  77  Cal.  196,  d.  1720, 1724. 
Cannon  y.  Handley.  72  Cal.  133,  d.  931, 932, 

2447,  2611. 
Cannon  y.  Stockmon,  36  Cal.  636,  d.  24,  28, 

84,36. 
Cannon  y.  Union  Lnmber  Co.,  38  Oal.  072,  d. 

2295. 
Cany  y.  Halleck,  9  Cal.  198,  d.  1822. 
Caperton  y.  Schmidt,  26  Oal.  479,  d.  1006, 

1027, 1614. 
Capital  Sayings  Bank  y.  Beel,  62  Cal.  419,  d. 

236,425. 
Cappe  y.  Briszolara,  19  Oal.  607,  d.  2066,2437. 
Capron  y.  Hitchcock,  98  Cal.  427,  d.  2132, 

2661,  2687,  2690. 
Oapnro  y.  BuUdeis'  Ins.  Co.,  88  Oal.  123,  d. 

1383, 1527. 
Carder  y.  Baxter,  28  Gal.  99,  d.  2008, 2778. 
Oardinell  y.  Bennett,  52  Cal.  476,  d.  2464, 

2494. 
CardineU  y.  O'Dowd.  48  Cal.  686,  d.  178, 2218. 
Cardwell  y.  County  of  Sacramento,  79  CiL 

347,  d.  2979. 
Oardwell,  Guardianship  of,  65  CU.  137,  <L 

1373, 1378. 
OardweU  y.  Satnchi,  60  Cal.  490,  d.  1006,  2738. 


Digitized  by 


Google 


TABLE  OF  GASES  DIGESTED. 


S103 


Oareagft  y.  Fernald,  66  Cal.  351,  d.  141,  2086. 
Carey  v.  Brown,  58  Cal.  180,  d.  158, 1288, 1894, 

21«5, 2166. 
Carey  t.  Brown,  «2  Cal.  373,  d.  2272, 2875. 
Oarey  v.  Carey,  73  Cal.  680,  d.  1794. 
Carey  y.  Philadelphia  etc.  Petroleum  Co.,  83 

Cal.  694,  d.  9,  575,  645, 1158. 
Oarey  y.  Kae,  58  Cal.  159,  d.  995,  996. 
Cariaga  y.  Dryden,  29  Cal.  307,  d.  1606,  1771. 
Oariaga  v.  Dryden,  30  Cal.  244,  d.  1782,  2312. 
Cant  V.  Williams,  67  Cal.  580,  d.  187. 
Carit  y.  Williams,  74  Cal.  183,  d.  309,  400. 
Carleton  y.  Townsend,  28  Gal.  219,  d.  166, 

168,  926, 1018,  2629. 
Carlock  y.  Cagnacci,  88  Cal.  600,  d.  2199, 

2200. 
Carlson  y.  Superior  Court,  70  Cal.  628,  d.  286. 
Carlton  y.  Conroy,  21  Cal.  170,  d.  1218. 
Carlton  y.  Williams,  77  Cal.  80,  d.  14, 1461. 
Carman  y.  Roes,  64  Cal.  249,  d.  2262, 2457, 

2459. 
Carmichael  y.  McGilliyray,  67  Cal.  8,  d.  2009. 
Carmody,  Estate  of,  88  Cal.  616,  d.  1229. 
Carney  y.  Arizona  Gold  Min.  Co.,  66  Cal.  40, 

d.  1917. 
Carpenter,  Estate  of,  73  Oal.  202,  d.  1262. 
Carpenter,  Estate  of,  79  Cal.  382,  d.  3029, 


Carpenter,  Estate  of,  94  Cal.  406,  d.  1146, 

1327, 1528,  3029,  3030,  3031. 
Carpenter,  Ex  parte,  64  Cal.  267,  d.  887. 
Carpenter  y.  Biggs,  46  Cal.  91,  d.  316. 
Carpenter  y.  Ewing,  76  Oal.  487,  d.  225,  229, 

258. 
Carpenter  y.  Gann,  61  Cal.  193,  d.  2836. 
OWpenter  y.  Hathaway,  87  Cal.  434,  d.  227, 

685,  2187,  2188. 
Carpenter  y.  Hewel,  67  Oal.  689,  d.  191,  687, 

688. 
Carpenter  y.  Natonut  etc.  Min.  Co.,  68  Oal. 

616,  d.  2633. 
Carpenter  y.  Norria,  20  Cal.  437,  d.  207. 
Canienter  y.  Sargent,  41  Oal.  567,  d.  2777. 
Carpenter  y.  Superior  Court,  75  Oal.  606,  d. 

108,  489, 1477, 1634,  3033. 
Oarpenter  y.  Sapeiior  Court,  77  Oal.  291,  d. 

493. 
Oarpenteria  School  Dist.  T.  Heath,  66  Oal. 

478,  d.  916. 
Oarpentier  y.  Atherton,  25  Cal.  564,  d.  660, 

1594,  2214,  2216. 
Carpentiery.  Bartlett,  62  Cal.  561,  d.  147. 
Oarpentier  y.  Brenham,  40  Cal.  221,  d.  1949, 

1973, 1974,  1982, 1994,  2012. 
Oarpentier  y.  Brenham,  50  Cal.  649,  d.  2018, 

2231,  2270,  2282. 
Oarpentier  y.  Gardiner,  29  Cal.  160.  d.  205, 

235, 240, 245,  266,  681,  1031, 1284, 2069,  3032. 


Oarpentier  y.  Grant,  21  Cal.  140,  d.  1008. 
Oarpentier  y.  Hart,  6  Cal.  406,  d.  668,  706, 

1644. 
Carpentiery.  Mendenhall,  28  Oal.  484,  d.  680, 

682,683. 
Oarpentier  y.  Mintum,  39  Oal.  460,  d.  984. 
Oarpentier  y.  Mitchell,  29  Oal.  330,  d.  682, 

1031,  1032,  2619. 
Oarpentier  y.  City  of  Oakland,  30  Cal.  439,  d. 

292, 1641, 1643, 1668,  2254. 
Oarpentier  y.  Small,  85  Oal.  346,  d.  203,  677, 

1014, 1031. 1032,  1034, 1124, 1293, 1296, 1595, 

2074,  2269,  2279. 
Oarpentier  y.  Thirston,  24  Oal.  268,  d.  469, 

1140, 1889,  2386. 
Oarpentier  y.  Thurston,  SO  Oal.  123,  d.  1594, 

2083,  2116. 
Oarpentier  y.  Webster,  27  Oal.  524,  d.  679, 

680,681. 
Oarpentier  y.  Williamson,  24  Cal.  609,  d.  121. 
Oarpentier  y.  Williamson,  25  Oal,  154,  d.  109, 

178, 198,  953,  954, 1994. 
Carr,  Estate  of,  26  Oal.  585,  d.  1229, 1233. 
Oarr  y.  Caldwell,  10  Oal.  360,  d.  1101, 1105, 

1989, 1995. 
Carr  y.  Central  Pac.  B.  B.  Co.,  65  Cal.  192,  d. 

2409. 
Carr  y.  Crane,  59  Oal.  302,  d.  2407. 
Carr  y.  Oronan,  64  Oal.  600,  d.  174,  676. 
Oarr  y.  Eel  Biyer  B.  B.  Oo.,  98  Oal.  366,  d. 

607, 608, 613. 
Carr  y.  McMnrry,  54  Oal.  600,  d.  174,  575. 
Carr  y.  Quigley,  67  Oal.  394,  d.  2408. 
Oarr  v.  Quigley,  79  Cal.  180,  d.  2408. 
Carraher  v.  San  Francisco  Bridge  Co.,  81  Oal. 

08,  d.  1629,  2414. 
Camber  y.  Sam  Frandsoo  Bridge  Co.,  100  OaL 

177,  d.  239, 1812. 
Carrasco  y.  State  (Escheated  Estate  of  Leo- 
pold), 67  Oal.  385,  d.  71. 
Oarrie  y.  Oloverdale  Banking  Co.,  90  CM.  84, 

d.  2197,  2286. 
Carrier  v.  Brannan,  3  Oal.  328,  d.  1359. 
Oarriere  y.  Mintum,  6  Cal.  436,  d.  2008. 
Carrillo,  Matter  of,  66  Cal.  8,  d.  716. 
Oarrillo  y.  McPhillips,  66  Oal.  130,  d.  1374. 
Carrillo  y.  Smith,  37  Oal.  837,  d.  2091. 
Carrington  y.  Pacific  MaU  S.  S.  Co.,  1  Oal. 

475,  d.  1531. 
Carroll  y.  City  of  Benida,  40  Cal.  886,  d.  165, 

238,410,1283. 
Carroll  y.  Ellis,  63  Oal.  440,  d.  1416. 
Carroll  y.  Girard  Fire  Ins.  Co.,  72  Cal.  297, 

d.  903,  1538,  1540,  1548. 
Carroll  y.  Siebenthaler,  37  Oal.  193,  d.  697, 

2135. 
Carroll  y.  Sprague,  59  Oal.  656,  d.  914,  2307, 

2746,  3076. 


Digitized  by 


Google 


8104 


TABLE  OF  CASES  DIGESTED. 


Ganoll  ▼.  Storck,  67  Oal.  866,  d.  1156. 
Oanley  v.  Lindsay,  U  Oal.  890,  d.  297,  299, 

800. 
Oaraon,  Ex  parte,  59  Oal.  429,  d.  657. 
Carson  y.  Central  B.  B.  Co.,  85  Cal.  825, 

d.  2421,  2422. 
Carson  Biver  Lambering  Co.  T.  Patterson,  S3 

Cal.  834,  d.  414,  525. 
Carter  t.  Bacigalupi,  83  Cal.  187,  d.  1916, 1916. 

1917, 1926, 1939. 
Carter  y.  Baldwin,  95  Cal.  475,  d.  357,  869. 
Carter  y.  Green  Mountain  Gold  Min.  Co.,  83 

Cal.  222,  d.  354,  355,  1824. 
Carter  y.  Hopkins,  79  Cal.  82,  d.  2106,  2886. 
Carter  y.  Kallocb,  56  Oal.  336,  d.  2514. 
Carter  y.  McQuade,  83  Cal.  274,  d.  1485, 1436, 

1438. 
Carter  y.  Molrein,  82  Cal.  167,  d.  2753,  2760. 
Carter  y.  Paige,  77  Cal.  64,  d.  147. 
Carter  y.  Paige,  80  Cal.  390,  d.  162,  345. 
Cartery,  Estate  of,  66  Oal.  470,  d.  2076,  3034, 

3036,3037. 
Cartery,  Estate  of,  66  Cat.  470,  474,  d.  2081. 
Cartwright  y.  Pbceniz,  7  Cal.  281,  d.  2489. 
Carty  y.  Connolly,  91  Cal.  16,  d.  1327,  1862, 

1979. 
Carutbersy.  Hensley,  90  Cal.  669,  d.  138,  246, 

252, 2461. 
Caruthers  y.  McGaryey,  41  Oal.  15,  d.  2493. 
Gary  y.  Tice,  6  Oal.  625,  d.  1405, 1407. 
Case  y.  Case,  17  Cal.  698,  d.  802,  1790. 
Case  y.  Codding,  38  Oal.  191,  d.  2883,  2884. 
Case  y.  Manufacturers'  etc.  Ins.  Co.,  82  Gal. 

263,  d.  1638, 1644. 
Case  y.  Maxey,  6  Cal.  276,  d.  2196. 
Case  y.  Sun  Ins.  Co.^83  Cal.  473,  d.  1646. 
Casement,  Estate  of,  78  Cal.  136,  d.  106,  241, 

1261,  8040,  3043. 
Casement  y.  Binggold,  28  Oal.  836,  d.  1597, 

1638. 
Casey,  Ex  parte,  71  Cal.  269,  d.  1091. 
Casey,  Ex  parte,  85  Oal.  36,  d.  787. 
Casey  y.  Jordan,  68  Cal.  246,  d.  982. 
Casey  y.  LeBoy,  38  Cal.  697,  d.  1182. 
Casgraye  y.  Howland,  24  Cal.  467,  d.  178, 

2065. 
Cashin  y.  Dunn,  58  Cal.  581,  d.  2186,  2676. 
Oasbman  y.  Harrison,  90  Oal.  297,  d.  312,  424, 

437, 1174. 
Cashraan  y.  Boot,  89  Cal.  373,  d.  592. 
Casinello,  Ex  parte,  62  Oal.  538,  d.  2157. 
Cassacia  y.  Pboanix  Ins.  Co.,  28  Oal.  628,  d. 

1562, 1627. 
Gassidy  y.  Oarr,  48  Cal.  339,  d.  1891. 
Cassldy  y.  Gassidy,  63  Cal.  352,  d.  1799, 2260. 
Cassidyy.  Snllivan,  64  Cal.  266,  d.  1668. 
Oassin  y.  MarshaU,  18  Oal.  689,  d.  670,  1361, 

1665,  2559. 


Castagnino  y.  Balletta,  82  Cal.  250,  d.  164, 477, 

1731,  1736. 1863, 1857,  2265,  2841. 
Castle  y.  Bader,  28  Cal.  75,  d.  1080, 1333, 16S5. 
Castle  Dome  etc.  Co.,  Matter  of,  79  CaL  246,  d. 

114,  193,  378. 
Castro  y.  Armesti,  14  Cal.  38,  d.  166, 1236. 
Castro  y.  Barry,  79  CaU  443,  d.  462,  468,  2389, 

2391,  2896, 2396. 
Castro  y.  Castro.  6  Oal.  168,  d.  3026,  3032, 

3045. 
Castro  y.  Gaffey,  96  CaL  421,  d.  1708. 
Castro  y.  Gill,  6  Cal.  40,  d.  231,  1007, 1688, 

2047,  2294,  2296. 
Castro  T.  Bichardson,  18  Oal.  478,  d.  1006, 

1663,3034. 
Castro  y.  Tennent,  44  Cal.  253,  d.  937,  1127. 
Castro  y.  Tewksbory,  69  Oal.  662,d.  1306, 1310 

1314. 
Castro  y.  Wetmore,  16  Cal.  879,  d.  441,  2233. 
Oatanich  y.  Hayes,  62  Oal.  338,  d.  163,  256. 
Gate  y.  Sanford,  54  Gal.  24,  d.  1572. 
Gaulfield  y.  Doe,  46  Cal.  221,  d.  161, 2850. 
Caulfield  y.  Hudson,  8  Gal.  389.  d.  282,  283. 
Caulfield  y.  Sanders,  17  Gal.  669,  d.  8,  208, 

312, 1149, 1165, 2247,  2640,  3067. 
Caulfield  y.  Steyens,  ^  Cal.  118,  d.  1302, 1310; 

1311. 
Cayagnaro  y.  Don,  63  Cal.  227,  d.  2887. 
Cavanaugh  y.  Casselman,  88  Oal.  648,  d.  2612, 

2933. 
Cavanaugh  y.  Jackson,  01  Oal.  680,  d.  460, 

460. 
Cayanaugh  y.  Jackson,  99  Cal.  672,  d.  29. 
Cave  y.  Grafts,  53  Cal.  135,  d.  24,  223,  946, 

992,  993,  996, 1619,  3000. 
Cavender  y.  Guild,  4  CaL  250,  d.  1563, 1651, 

2618. 
Cavillaud  y.  Yale,  3  Cal.  108,  d.  861,  366. 
Cayton  y.  Walker,  10  CaL  460,  d.  926,  949. 

2209. 
Gederberg  y.  Bobison,  100  CaL  93,  d.  237, 

239,  257,  907,  U77,  1684, 1824. 
Central  Irrigation  Dist.  y.  De  Lappe,  79  CaL 

361,  d.  1573, 1574, 1576,  2160. 
Central  Fac.  B.  B.  Co.  y.  Beat,  47  Oal.  161,  d. 

935,  941,  043. 
Central  Pac.  B.  B.  Co.  y.  Corcoran,  48  Oal.  65, 

d.  1496. 
Central  Pac.  B.  E.  Co.  v.  Creed,  70  Oal.  497, 

d.  1208,  1632,  2010,  2015. 
Central  Pac.  B.  B.  Oo.  y.  Howard,  61  CaL 

230,  d.  2297. 
Central  Pac.  B.  B.  Co.  y.  Howard,  62  Oal. 

227,  2797. 
Central  Pac.  B.  B.  Oo.  y.  Mead,  63  Oal.  112, 

d.  28. 
Central  Pac.  B.  B.  Co.  y.  Mndd,  69  Oal.  686, 

d.  2927,  2929. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


3106 


Central  Pac.  S.  B.  Oo.  t.  Pearson,  35  Cal. 
247,  d.  138,  1067,  1068,  1071,  1072,  1073, 
2065. 

Central  Pac.  B.  B.  Oo.  y.  Placer  County,  32 
Cal.  582,  d.  494,  2819. 

Central  Pac.  B.  R.  Oo.  t.  Placer  Oonnty,  34 
Cal.  352,  d.  2819. 

Central  Pac.  B.  R.  Co.  v.  Placer  Oonntjr,  43 

Cal.  365,  d.  485,  486, 1654. 
Central  Pac  B.  R.  Oo.  v.  Placer  County,  46 

Cal.  667,  d.  486,  2810. 
Central  Pac.  B.  B.  Co.  v.  Bobinson,  «  Oal. 

446,  d.  269,  2325,  2365,  2408. 
Central  Pac.  B.  R.  Co.  t.  SbacUeford,  68  Oal. 

261,  d.  28,  2663. 
Central  Pac.  B.  B.  Co.  r.  State  Board  of 
Eqaalization,  60  Oal.  35,  d.  2800, 2801,  2813. 
Central  Pac  B.  B.  Oo.  v.  Superior  Court  of 

Tulare  County,  62  Cal.  618,  d.  2316. 
Central  Pac.  B.  B.  Co.  T.  Yolland,  49  Cal. 

438,  d.  240^. 
Cer^hino  t.  Finochio,  64  Cal.  603,  d.  486. 
Cereghino  y.  Hammer,  60  Oal.  235,  d.  1869. 
Cerf  V.  Ashley,  68  Oal.  419,  d.  1992, 1998. 
Cerf  V.  Home  Ins.  Co.,  44  Cal.  320,  d.  1652. 
Cerf  T.  Oaks,  59  Oal.  132,  d.  843,  382,  387. 
Cerf  y.  Pfleging,  94   Oal.  131,  d.  920,  922, 

2340. 
Cerf  y.  Phillipe,  75  Gal.  185,  d.  880. 
Cerf  y.  Beichert,  73  Oal.  360,  d.  2361,  2366. 
Oerkel  y.  Waterman,  63  Oal.  34,  d.  2869. 
Obabot  y.  Tucker,  39  Oal.  434,  d.  2097,  2645, 

2646. 
Chadbonme  y.  Stockton  Sayings  and  Loan 

Society,  88  Cal.  636,  d.  2500,  2592. 
Chaffin  y.  Doub,  14  Cal.  384,  d.  2024. 
Chafoin  y.  Bich,  77  Oal.  476,  d.  417,  1368. 
Chafoin  y.  Bich,  92  Oal.  471,  d.  278,  427, 

1564. 
Obalmers,  Estate  of,  y.  Stockton  B.  &  L. 

Society,  64  Oal.  77,  d.  1424,  1429. 
Ohalmera  y.  OhaUners,  81  Gal.  81,  d.  206, 

1607,2210,2211. 
Chamberlain  y.  Bell,  7  Oal.  292,  d.  2444,  2446. 
Chamberlain  y.  PacLflc  Wool  Growing  Co.,  54 

Cal.  103,  d.  641,  654. 
Chamberlin  y.  County  of  Del  Norte,  77  Oal. 

150,  d.  163,  215,  968. 
Chamberlin  y.  Beed,  16  Oal.  207,  d.  194. 
Chamberlin  y.  Vance,  61  Oal.  75,  d.  1181, 1698, 

2673,  2574,  2575,  3063. 
Ohamben,  Ex  parte,  80  Oal.  216,  d.  2163. 
Chambers  y.  Satterlee,  40  Oal.  497,  d.  61,  547, 

2657,  2683,  2686,  2688,  2693,  2695.  2696, 2702, 

2704. 
Chambers  y.  Waten,  7  Cal.  390,  d.  2466. 
Champion  y.  Woods,  79  Cal.   17,  d.  1330, 

1644, 1807. 

Cai.  Pienr,  Vob  IIL— IM 


Champion  Min.  Oo.y.  Consolidated  Wyoming 

Gold  Min.  Go.,  75  Oal.  78,  d.  1493,  1932. 
Chandler  y.  Booth,  11  Oal.  842,  d.  836. 
Chandler  y.  Chandler,  56  Oal.  267,  d.  940, 

2393, 2910. 
Chandler  y.  Dunn,  60  Oal.  16,  d.  2838. 
Ohandler  y.  People's  Say.  Bank,  61  Oal.  806, 

d.  1809. 
Ohandler  y.  People's  Say.  Bank,  61  Oal.  401, 

d.  10. 
Chandler  y.  People's  Say.  Bank,  66  Cal.  496, 

d.270. 
Ohandler  y.  People's  Say.  Bank,  78  Oal.  817, 

d.272. 
Chant  y.  Reynolds,  «  Oal.  218,  d.  1623, 1623, 

2324,  2326,  2371,  2376,  2376. 
Chapin  y.  Bourne,  8  Oal.  294,  d.  2000,  2682, 

2760. 
Chapin  y.  Broder,  16  Oal.  403,  d.  183,  671, 

673,  2002,  2004,  2005. 
Chapin  V.  Thomp8an,20Cal.681,d.  1600, 1601. 
Chapman  y.  Bank  of  Oalifomia,  88  Oal.  419, 

d.  146, 147. 
Chapman  y.  Bank  of  California,  97  OaL  155, 

d.  1082,  2475,  2876. 
Chapman  y.  Buckman,  89  Oal.  674,  d.  2343, 

2345. 
Chapman  y.  Doray,  89  Oal.  62,  d.  666. 
Chapman  y.  Excelsior  Canal  Oo.,  17  Oal.  231, 

d.943. 
Chapman  y.  HoUister,  42  Cal.  462,  d.  1126, 

1236. 
Chapman  y.  Morris,  28  Cal.  393,  d.  646. 
Chapman  y.  Polack,  68  Cal.  553,  d.  2327. 
Chapman  y.  Polack,  70  Oal.  487,  d.  935, 1171. 
Chapman  y.  Quinn,  66  Oal.  266,  d.  2334, 2360, 

2361,  2374,  2375. 
Chapman  y.  Stoneman,  63  Gal.  490,  d.  2314. 
Ghapman  y.  Thomburgh,  17  Oal.  87,  d.  2650. 
Ohapman  y.  Thomburgh,  23  Oal.  48,  d.  319. 
Chaquette  y.  Ortet,  60  Cal.  594,  d.  1251,  1621, 

1648,  2756. 
Chard  y.  Harrison,  7  Cal.  118,  d.  484, 1278, 

1279. 
Chard  y.  Stone,  7  Oal.  117,  d.  1279, 1280. 
Charles  y.  Dayis,  69  Oal.  479,  d.  335,  899. 
Charnock  y.  Boee,  70  Oal.  189,  d.  2982. 
Chase  y.  Beraud,  29  Cal.  138,  d.  127, 194. 
Chase  y.  Christianson,  41  OaU  263,  d.  1201, 

1627, 1628,  1642. 
Chase  y.  Evoy,  49  Oal.  467,  d.  421,  482. 
Chase  y.  Evoy,  51  Oal.  618,  d.  3063. 
Chase  y.  Evoy.  58  Oal.  348,  d.  198,  206,  210, 

417,  688, 1107,  1568,  1570,  2089,  2090. 
Chase  y.  Bies,  10  Oal.  617,  d.  127. 
Chase  y.  South  Pacific  Ooast  B.  B.  Co.,  83  Oal. 

468,  d.  2949. 
Chase  y.  Steel,  9  Oal.  64,  d.  2202. 


Digitized  by 


Google 


3106 


TABLE  OF  OASES  DIGESTED. 


Ohaae  ▼.  Swain,  9  Oal.  ISO,  d.  056,  967,  1260, 


Ohaae  y.  Whitmore,  68  OaL  646,  d.  418,  426, 

431. 
Ohater  v.  San  Fraocisco  Sugar  Bef.  Co.,  19 

Cal.  219,  d.  613,  614,  618,  619,  626. 
Ohatfleld  ▼.  WiUiama,  86  OaL  618,  d.  2931, 

2945,2946. 
Ohaavet  v.  Hill,  93  Oal.  407,  d.  2996.  3004, 

3011,  3016,  3017. 
Ofaeerer  t.  Fair,  6  Cal.  387,  d.  1082. 
Ohenery  y.  Palmer,  6  Oal.  131,  d.  3063. 
Gbenery  y.  Palmw,  6  OaL  119,  d.  1337,  1843, 

1843,2024. 
Ohenejr,  Ex  parte,  90  OaL  617,  d.  810,  2161. 
Cheney  v.  Newberry,  67  OaL  126,  d.  1704. 
Cheney  y.  Newberry,  67  Oal.  126,  d.  2200. 
Cheney  y.  O'Brien,  69  Oal.  199,  d.  992,  096, 

907,2263. 
Cheater  y.  Bakersfield  T.  H.  Aoan.,  64  0»1. 

42,  d.  120,  1020,  1188,  1624. 
Chester  v.  Bower,  65  Oal.  46,  d.  228,  1188, 

2491,  8077. 
Chester  y.  Colby,  52  Cal.  516,  d.  2315. 
Chester  y.  Field,  87  Cal.  422.  d.  1026. 
Chester  y.  Hill,  66  Oal.  480,  d.  1985, 1986. 
Ohester  y.  Miller,  18  Oal.  658,  d.  292,  1607, 

1644, 1645. 
Chever  y.  Ohing  Hong  Poy,  88  Cal.  68,  d. 

1132, 1133. 
Chever  v.  Hays,  8  Cal.  471,  d.  806,  2650,  2652. 
Chicago  Quart!  Min.  Co.  y.  Oliver,  75  Cal. 

194,  d.  2408. 
Chicago  Taylor  Printing  Press  Co.  y.  Lowell, 

60  Oal.  454,  d.  2284. 
Chidester  y.  Consolidated  Ditch  Co.,  50  Cal. 

197,  d.  970, 1178, 1190, 2049,  2054,  2990,  2991. 
Chidester  y.  Consolidated  P.  Ditch  Co.,  63 

Oal.  56,  d.  908,  1632. 
ChUd  V.  Hugg,  41  Oal.  519,  d.  839,  364.  2288. 
Childs  V.  Lanterman,  95  Oal.  360,  d.  218. 
Chin  Kern  You  y.  Ah  Joan,  76  Cal.  124,  d.  66. 
Ohin  Tan,  Ex  parte,  60  Oal.  78,  d.  2161,  2157, 

2169. 
Chipley  y.  Farris,  46  Cal.  627,  d.  1020, 1883, 

1890, 1892,  1805, 1806,  2370. 
Ohipman  y.  Bowman,  14  Oal.  157,  d.  060, 1109, 

1661,  2310. 
Ohipman  y.  Briggs,  6  Cal.  76,  d.  2920. 
Ohipman  y.  Emeric,  3  Cal.  273,  d.  1705,  1710, 

2972. 
Ohipman  y.  Emeric,  6  Cal.  40,  d.  1706, 1713, 


Ohipman  y.  Emeric,  6  Cal.  239,  d.  911. 
Ohipman  y.  Hastings,  50  Cal.  310,  d.  685, 

1016, 1882. 
Ohipman  y.  Hibbard,  8  Cal.  268,  d.  1481. 
Ohipman  y.  Hibberd,  6  Cal.  162,  d.  1367. 


Ohipman  y.  Hibberd,  47  Oal.  638,  d.  988. 
Ohipman  y.  Morrill,  20  Cal.  130,  d.  416,  600, 

2621,  2625,  2763, 2764. 
Chittenden  y.  Pratt,  89  Oal.  178,  d.  827,  2028, 

2027. 
Chollar  Min.  Oo.  y.  Wilson,  66  CaL  374,  d. 

658,2312. 
Obope  y.  City  of  Eureka,  78  Oal.  588,  d.  2048. 
ChoynsU  y.  Cohen,  89  Oal.  601,  d.  066,  2858, 

2867. 
Ohriatensen,  Ex  part«,  86  Cal.  208,  d.  1747, 

1768,  8140,  2152,  2168,  8610. 
Christian  CoU^^  y.  ^ndley,  49  OU.  847,  d. 

2724,  2726,  2012. 
Christie  y.  Board  of  SaperyisorB  d  Bonoma 

County,  60  Cal.  164,  d.  696. 
Christie  y.  Christie,  68  Oal.  26,  d.  09, 1794. 
Chrisman  y.  Brainard,  61  (M.  534,  d.  8358, 

2773. 
Ohristy  v.  Board  of  Sapervisora  <rf  SacranMnto 

County,  39  CtaL  3,  d.  588,  2127,  8136,  2661, 

2737. 
Ohristy  y.  Dana,  34  Cal.  648,  d.  8337. 
Ohristy  y.  Dana,  42  Cal.  176,  d.  390,  400,  64B, 

1102, 1109, 1968, 1980. 
Christy  y.  Fisher,  58  Oal.  2S6,  d.  2370,  8837. 
Christy  y.  Spring  Valley  Water  Works,  68  CaL 

7S,d.  2088,  2178. 
Ohristy  v.  Spring  Valley  Water  Worfca,  84 

Oal.  541,  d.  244, 1731,  2178. 
Christy  y.  Spring  Valley  Water  Works,  97  OaL 

21,  d.  25,  20,  207,  2178. 
Christy  y.  Sullivan,  50  Cal.  337,  d. 2281. 
Ohuch  y.Qarrison,  76  Oal.  109,  d.  1764. 
Chung  Kee  y.  Davidson,  73    Oal.   628,   d. 

2166. 
Church  y.  ShanUin,  96  Oal.  626,  d.  896, 1986. 
Ohnrchill  y.  Anderson,  63  Cal.  212,  d.  2343. 
Churchill  y.  Anderson,  66  Cal.  66,  d.  2368, 

2373,  2374. 
Ohnrchill  y.  Baomann,  95  Oal.  641,  d.  1887, 

2262,  2256,  3005. 
Churchill  y.  Laner,  84  Oal.  233,  d.  1601. 
Churchill  y.  Pacific  Improvement  Co.,  96  OaL 

490,  d.  1613,  2260,  2649. 
City  of.    i:ee  particular  city. 
Olaffey  v.  Hartford  Fire  Ins.  Co.,  68  Cal.  I6B, 

d.  1650. 
Claiborne  v.  Castle,  98  OaL  30,  d.  2240,  2938. 

2940. 
Clancy,  Ex  parte,  90  Gal.  653,  d.  96,  UO. 
Olanton  y.  Coward,  67  Cal.  378,  d.  151,  at, 

1628,  2763. 
Olanton  y.  Bntfner,  78  Cal.  268,  d.  818. 
Clark,  Esteteof,  63  Cal.  365,  d.  1264. 
Clark,  Ex  parte,  86  Cal.  203,  d.  742. 
Clark,  Ex  parte,  87  Cal.  638,  d.  2168,  SUS. 
Clark  y.  Austin,  96  Oal.  283,  d.  609. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8107 


Clark  T.  Baker,  14  Oal.  612,  d.  943,  944,  946. 

1967, 1968. 
CUrk  ▼.  Boyrean,  14  Oal.  634,  d.  281,  1080, 


Clark  V.  Brown,  88  Oal.  181,  d.  2950. 
Clark  V.  Chapman,  98  Cal.  110,  d.  1388, 1370. 
Clark  T.  Child,  66  Oal.  87,  d.  208,  683,  2449. 
Clark  T.  Clark,  49  Cal.  686,  d.  1703,  1706, 

2587. 
Clark  ▼.  Clayton,  61  Oal.  634,  d.  1500. 
Clark  V.  Collier,  100  Cal.  266,  d.  277,  478. 
CUrk  y.  Orane,  67  Cal.  6S0,  d.  102, 1161, 2084, 

2086,2096. 
Clark  ▼.  Cashing,  SZ  Cal.  617,  d.  2200. 
Clark  V.  Dunnam,  46  Cal.  204,  d.  95, 268, 1661, 

1562. 
Clark  V.  Daval,  16  Cal.  86,  d.  1911, 1933. 
Clark  T.  Fowler,  67  Cal.  142,  d.  166,  202 

2195. 
Clark  v.  Gridley,  36  Oal.  898,  d.  9,  2068,  2092, 

2099. 
Clark  y.  Giidley,  41  Oal.  119,  d.  2211. 
Clark  y.  Gridley,  40  Oal.  106,  d.  108,  2088, 

2185. 
Clark  y.  Gridley,  40  Cal.  110,  d.  2210. 
Clark  y.  His  Creditors,  67  Oal.  639,  d.  228, 

229,  239,  1688. 
Clark  y.  Huber,  20  Cal.  106,  d.  219,  268,  686. 
Clark  y.  Hundley,  65  Oal.  96,  d.  981. 
Clark  y.  Jones,  49  Oal.  618,  d.  683. 
Clark  y.  Jones,  50  Cal.  426,  d.  2102. 
Clark  y.  Lockwood,  21  Cal.  220,  d.  1004, 1217, 

1866,  1886,  2074. 
Clark  y.  McCarthy,  1  Oal.  453,  d.  2676. 
Clark  y.  McElyy,  11  Oal.  164,  d.  1523, 1940. 
Clark  y.  Minnis,  60  Oal.  609,  d.  1776. 
Clark  y.  Palmer,  90  Oal.  504,  d.  1997, 2727. 
Clark   y.  Phoenix  Ins.  Co.,  86  Oal.  168,  d. 

1644, 1647, 1548, 1684. 
Clark  y.  Porter,  63  Cal.  409,  d.  2721. 
Clark  y.  Reese,  35  Oal.  89,  d.  3061. 
Clark  y.  Bitter,  69  Cal.  669,  d.  1942. 
Clark  y.  Rnsh,  19  Cal.  393,  d.  2487,  2491. 
Clark  y.  San  Francisco,  63  Cal.  806,  d.  663, 

262L 
Clark  y.  Sawyer,  48  Cal.  133,  d.  248, 261, 1206, 

1221, 1222,  1607,  2116,  2276,  2310. 
Clark  y.  Smith,  63  Cal.  886,  d.  984. 
Clark  y.  Smith,  66  Cal.  646,  d.  2628. 
Clark  y.  Superior  Court  of  Lassen  County,  66 

Oal.  199,  d.  2816. 
Clark  y.  Taylor,  91  Cal.  652,  d.  163,  266,  902. 
Clark  y.  Troy,  20  Oal.  219,  d.  446,  1153,  2443. 
Clark  y.  WiUett,  36  Cal.  634,  d.  233,  234,  238, 

240,  259,  850,  363, 1494,  1933,  2986,  2988. 
Clarke,  Ex  parte,  64  Oal.  412,  d.  736. 
OUrke,  Ex  parte,  62  Cal.  490,  d.  110. 
Clarke  y.  Baird,  98  Cal.  642,  d.  964,  1670. 


Olarke  v.  Fitch,  41  Oal.  472,  d.  167,  1741, 

1742. 
Clarke  y.  Forshay,  8  Col.  290,  d.  168. 
Clarke  y.  Huber,  26  Cal.  698,  d.  220, 1187, 

1143,  2618. 
Clarke  y.  Perry,  6  Cal.  58,  d.  1258,  1663. 
Clarke  y.  Ransom,  50  Cal.  596,  d.  3026,  3020, 

3046. 
aarke  y.  Ray,  6  Cal.  600,  d.  876,  886,  887. 
Olarke  y.  Reis,  87  Cal.  643,  d.  2291. 
Clarke  y.  Scott,  46  Cal.  86,  d.  2218. 
Clarke  y.  Smith,  2  Oal.  606,  d.  418. 
Clarke  y.  Witram,  99  Oal.  60,  d.  98. 
Clarkin  y.  Lewis,  20  Cal.  634,  d.  1418,  2031. 
Clary  y.  HaiUtt,  67  Oal.  286,  d.  1287,  1920, 

2372. 
Clary  y.  Hoagland,  6  Cal.  476,  d.  400,  492. 
Olarr  y.  Hoagland,  6  Oal.  686,  d.  1658, 1781. 
Olaiy  y.  Hoagland,  18  Cal.  173,  d.  486. 
Clary  y.  Rolland,  24  Oal.  147,  d.  2456. 
Claudius  y.  Aguirre,  89  Cal.  501,  d.  1348, 2462. 
Clausen  y.  Meister,  93  Cal.  665,  d.  2636. 
Clayey  y.  Lord,  87  Cal.  413,  d.  206,  209,  211, 

236, 1084, 1085,  3069. 
Clay  y.  Carroll,  67  Oal.  10,  d.  1679. 
Clay  y.  Walton,  0  Cal.  828,  d.  2606. 
Clayton  y.  West,  2  Oal.  381,  d.  204. 
Clear  Lake  Water  Co.,  Matter  of,  48  Oal.  686, 

d.  1073. 
Clear  Lake  Water  Works  Go.  y.  Lake  Connty, 

46  Cal.  90,  d.  694. 
Cleary  y.  City  B.  R.  Co.,  76  Cat.  240,  d.  249, 

2162. 
Cleary  y.  Folger,  84  Cal.  816,  d.  1822,  2932, 

2937,2946. 
Cleghom  y.  Cleghoni,  66  Cal.  809,  d.  1586, 

1798, 1800. 
Cleghom  y.  Zumwalt,  83  Oal.  165,  d.  2439. 
Oleland  y.  Thornton,  43  Oal.  437,  d.  2051. 
Cleland  y.  Walbridge,  78  Cal.  858,  d.  98, 162, 

250. 
Clements  y.  Stanton,  47  Cal.  60,  d.  1400. 
Cleveland  y.  Ohoate,  77  Oal.  73,  d.  937,  938. 
OUfiord  y.  Allman,  84  Cal.  628,  d.  98,  108, 

161,  666,  2281. 
Clink  y.  Thurston,  47  Cal.  21,  d.  1008, 1011, 

1012, 1019,  1084,  1181, 1595,  1619,  2768. 
Cloud  y.  El  Dorado  County,  12  Cal.  128,  d. 

1216, 1217,  1220, 1602,  1633. 
Clune  y.  Sullivan,  66  Oal.  249,  d.  2264. 
Clunie  y.  Sacramento  Lumber  Co.,  67  OaL 

813,  d.  47. 
Olute  v.  Loveland,  68  Cal.  254,  d.  2669. 
Clymer  v.  Willis,  3  Cal.  363,  d.  335. 
Clyne  v.  Benicia  Water  Co.,  100  Cal.  810,  d. 


Ooalter  T.  Hurst,  97  CaL.  290,  d.  266,  2218, 
2219. 


Digitized  by 


Google 


S108 


TABLE  OF  CASES  DIGESTED. 


OoatM  ▼.  aeavea,  02  Cal.  427,  d.  1013, 1016, 

1032,  2929,  2930. 
Oobb,  Estate  of,  49  Oal.  699,  d.  8033,  3034. 
Cobb,  In  re,  84  Cal.  550,  d.  863. 
Coburn  v.   Ames,  62  Cal.  886,  d.  —   999, 

1392, 1394,  2980,  3022. 
Coburn  t.  Amea,  57  Cal.  201,  d.  2429,  2430. 
Coburn  t.  AmeB,  80  Cal.  243,  d.  179,  231. 
Coburn  v.  Brooks,  78  Cal.  443,  d.  1368,  2609, 

2767. 
Coburn  ▼.  Goodall,  72  Cal.  408,  d.  1707, 1714, 

1726. 
Coburn  ▼.  Fadflo  etc.  Co.,  46  Cal.  81, d.  1015, 

2276. 
Coburn  T.Pearson,  67  Cal.  806,  d.  841. 
Coburn  t.  Smart,  68  Cal.  742,  d.  104,  1668, 

1669. 
Cocbran  t.  Collins,  29  Cal.  129,  d.  2688,  2694, 

27o0,  2716. 
Cochran  y.  Goodman,  8  Cal.  244,  d.  2504. 
Cochran  t.  Jewell,  71  Cal.  609,  d.  2506. 
Cochran  v.  O'Keefe,  84  Cal.  664,  d.  164, 1185. 
Cocke  y.  Hendley,  18  Cal.  860,  d.  696. 
Cockrill  T.  Clyma,  98  Cal.  128,  d.  264,  266, 

2171. 
Cockrill  ▼.  Hall,  65  Cal.  326,  d.  1331. 
Cockrill  ▼.  Hall,  76  Cal.  192,  d.  110, 173,  261, 

1636, 1684,  3073. 
Codjr  y.  Bean,  93  Cal.  578,  d.  1000. 
Cody  y.  Murpbey,  80  Cal.  522,  d.  642, 668, 693, 

694. 
Cufiee  y.  Meiggs,  0  Cal.  863,  d.  004. 
Coffee  y.  Teyis,  17  Cal.  239,  d.  2724,  2918. 
Coffey  y.  Edmonds,  68  Cal.  521,  d.  241, 1046, 

1047, 1051. 
Coffey  y.  Grand  Council,  87  Cal.  367,  d.  142, 

1788. 
Coffey  y.  Grand  Council,  87  Cal.  870,  d.  147. 
Coffey  y.  Greenfield,  65  Cal.  882,  d.  1668, 

1569. 
Coffey  T.  Greenfield,  62  Cal.  002,  d.  1877, 

1670,  2106. 
Coffey  y.  Lyman,  92  Cal.  185,  d.  1040. 
Coffey  y.  Quint,  92  Cal.  476,  d.  818. 
Coffinberry  y.  Horrill,  5  Cal.  493,  d.  1593. 
Coggins  y.  City  of  Sacramento,  59  Cal.  699,  d. 

1700. 
Cogbill  y.  Boring,  16  Cal.  213,  d.  2460,  2472, 

2486,  2500,  8053,  3057. 
Coghill  y.  Marks,  29  Cal.  673,  d.  201,  881, 

1669,  2076. 
Coghlin  y.  May,  17  Cal.  616,  d.  426. 
Coglan  y.  Beard,  65  Cal.  58,  d.   1050,  1286, 

1287. 
Coglan  y.  Beard,  67  Cal.  303,  d.  168, 169, 1061. 
Cogswell  V.  Bull,  39  Cal.  320,  d.  657. 
Cobas  T.    Raisin;  3  Cal.  443,  d.  1898,  1899, 

1902,  2617,  2518,  2522,  2524,  2698. 


Cohen,  Ex  parte,  5  Gal.  494,  d.  294,  662,  600^ 

671,  2426,  2428. 
Cohen,  Ex  parte,  6  Cal.  818,  d.  802, 669, 1666. 
Cohen  y.  Barrett,  5  CaL  196,  d.  877, 878,  8T9, 

395,  398, 1656,  2856. 
Cohen  y.  Dayis,  20  Oal.  187,  d.  1398, 140B. 
Cohen  y.  Goux,  48  Oal.  97,  d.  439. 
Cohen  y.  Gray,  64  Cal.  696,  d.  193. 
Cohen  y.  Gray,  70  Cal.  86,  d.  1496, 1606. 
Cohen  y.  Haryey,  66  CaL  70,  d.  1043. 
Cohen  y.  Knox,  90  CaL  266,  d.  1340, 1503,  22S8w 
Cohen  y.  Sharp,  44  Oal.  20,  d.  1070,  2302, 

2394. 
Cohen  y.  Wright,  22  Cal.  293,  d.  849,  361, 638, 

643. 
Cohn,  Ex  parte,  66  Cal.  193,  d.  666, 671, 1380. 
Cohn  y.  Brownstone,  03  Oal.  862,  d.  674,  576. 
Cohn  y.  Central  Pao.  B.  B.  Co.,  71  Oal.  488^ 

d.  660. 
Cohn  y.  Oohn,  86  Oal.  108,  d.  1799. 
Cohn  y.  Somber,  47  CaL  144,  d.  S40,  360, 

2731. 
Cohn  y.  Mulford,  16  Oal.  60,  d.  1168,  1187, 

1862, 1367. 
Oohn  y.  Parcels,  72  Oal.  887,  d.  2884, 2BSL 
Oohn  y.  Wright,  80  Oal.  86,  d.  1888, 1848, 1850, 

1854. 
Coit  y.  Humbert,  6  Oal.  260,  d.  4S1. 
Coker  y.  Simpson,  7  OaL  340,  d.  1480, 1031 
Coker  y.  Superior  Court  of  Colnsa  County, 

68  Cal.  177,  d.  284. 
Colbert  y.  Rankin,  72  Cal.  107,  d.  139, 1813. 
Cole  y.  Bacon,  63  Cal.  671,  d.  239, 1295,  2168. 
Cole  y.  Fisher,  66  Cal.  441,  d.  2950. 
Cole  y.  McKune,  19  Oal.  422,  d.  989,  2549. 
Cole  y.  Seagrayes,  88  Oal.  103,  d.  1007, 1006, 

1009, 1652. 
Cole  y.  Superior  Court,  68  Cal.  86,  d.  1478. 
Cole  y.  Swanston,  1  Oal.  61,  d.  670, 012,  USS, 

2490. 
Cole  y.  Wilcox,  99  CaL  649,  d.2070, 2090, 2I»1, 

2099. 
Coleman  y.  Board  of  Snperviflora,  60  Cal.  493, 

d.  2404,  2405. 
Coleman  y.  Commins,  77  Oal.  648,  d.  586^ 

901,  1967,  2910. 
Coleman  y.  GUmore,  40  Cal.  340,  d.  166, 168, 

172, 1534. 
Coleman  y.  Bankin,  87  Oal.  247,  d.  963, 96S. 
Coleman  y.  San  Rafael  etc.  B.  Oo.,  ^  OiL 

617,  d.  638,  2391,  2900,  2921. 
Coleman  y.  Woodworth,  28  Old.  667,  d.  i, 

1099. 
Coles  y.  Soulsby,  21  Cal.  47,  d.  7,  928, 1461, 

2252,2255. 
Collier  y.  Corbett,  16  Oal.  188,  d.  686,  1007, 

1148, 1634. 
Collier  y.  Steinhart,  61  Oal.  116,  d.  ISSa 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8109 


Collin  T.  Card,  2  Cal.  421,  d.  1155. 
Collins  ▼.  Angell,  72  Cal.  513,  d.  2748,  2749. 
Collins  T.  Bartlett,  44  Cal.  871,  d.  902, 1180, 

2834,  2387,  2353,  2368,  2369,  2376,  2382. 
Collins  T.  Butter,  14  Gal.  223,  d.  1485,  1486, 

2199,  2547. 
Collins  T.   Driscoll,  69  Cal.  660,  d.  2623. 
Collins  T.  Lean,  68  Cal.  284,  d.  718,  719. 
Collins  T.  Montgomery,  16  Cal.  398,  d.  1608, 

2023. 
Collins  y.  Scheeline,  52  Cal.  460,  d.  888. 
Collins  T.  Scott,  100  Cal.  446,  d.  1418,  1422, 

1635, 1995,  2021,  2238,  2271. 
Collins  V.  Sullivan,  64  Cal.  238,  d.  2467. 
Collins  Y.  Townsend,  58  Cal.  608,  d.  268,  440, 

2235,  2475. 
Colman  v.  Clements,  28  Cal.  246,  d.  680,  686, 

1920, 1926. 
Colnon,  Matter  of,  ▼.  Orr,  71  Cal.  48,  d.  1779, 

2432. 
Colton  y.  Onderdonk,  60Oal.  165,  d.  206, 1270, 

1623,  2259.  2863. 
Colton  T.  Rossi,  0  Cal.  666,  d.  1066,  1074, 

2030. 
Colton  Y.  Sea-vey,  22  Cal.  496,  d.  11,  462,  469, 

926, 928,  2446. 
Colton  y.  Stanford,  82  Cal.  861,  d.  618, 1829, 

1330, 1337,  2185,  2466,  2889. 
Colton  Land  etc.  Co.  T.  Baynor,  67  Cal.  688, 

d.  901, 1177, 1296. 
Colton  Land  etc.  Co.  y.  Schwarts,  99  Cal. 

278,  d.  640,  938, 1184, 1213,  1608, 1787. 
Columbet  y.  Facheco,  46  Cal.  650,  d.  110, 112, 

116, 121. 
Columbet  y.  Facheco,  48  Cal.  896,  d.  460. 
Columbns  Co.  y.  Dayton  Co.,  18  Cal.  616,  d. 

1928,3058. 
Oolnsa  County  y.  De  Jamett,  66  Cal.  878,  d. 

2741. 
Colusa  County  y.  Hudson,  85  Cal.  638,  d. 

1067, 1072. 
Combination  Land  Co.  y.Moi:gan,  05Cal.  648, 

d.  186,  446,  2102,  2947. 
Combs  y.  Jelly,  28  Cal.  498,  d.  2849,  2350. 
Comerford  y.  Dnpuy,  17  Cal.  308,  d.  75,  2260. 
Commercial  Bank  of  Los  Angeles  y.  Mitchell, 

68  Cal.  42,  d.  2202. 
Commercial  Union  Assnr.  Co.  y.  American 

Central  Ins.  Co.  of  St.  Loois,  68  Cal.  430, 

d.  1550. 
Commissioners  y.  Barnard,  08  Cal.  199,  d. 

1817, 1318,  1320. 
Comptoir  d'Escompte  de  Paris  v.  Dresbach, 

78  Cal.  16,  d.  239,  473, 1525,  2215,  2426. 
Comstock  y.    Breed,    12  Cal.  286,  d.  681, 

2542. 
Comstock  y.  Clemens,  19  Cal.  77,  d.  982, 1209, 

1487. 


Comstock  y.  County  of  Yolo,  71  Cal.  669,  d. 

1396. 
Comstock  etc.  Co.  v.  Superior  Court,  67  Oal. 

626,  d.  1282. 
Conant  y.  Conant,  10  Cal.  249,  d.  83,  86, 1791, 

1794, 1795, 1796. 
Conboy  v.  Dickinson,  92  Cal.  600,  d.  994, 996. 
Condee  v.  Barton,  62  Cal.  1,  d.  55, 1285, 1596. 
Condict  y.  Police  Court  of  San  Francisco,  50 

Cal.  278,  d.  1360. 
Congdon  y.  Chapman,  68  Cal.  867,  d.  627. 
Conger  y.  GUmer,  82  Cal.  76,  d.  2126,  2128, 

2144. 
Conger  y.  Weaver,  6  Cal.  648,  d.  1908,  1910, 

1933,  2329,  2987,  2988,  8000. 
Congrave  v.  Southern  Fac.  B.  B.  Co., 88 Cal. 

360,  d.  1818, 1820. 
Coniff  y.  Hastings,  36  Cal.  292,  d.  2721. 
Conkling  y.  Pacific  Improvement  Co.,    87 

Cal.  296,  d.  2336, 3001, 3008, 3009,  3016,  3017. 
Conlan  v.  Quinby,  61  Cal.  412,  d.  2333,  2363. 
Conlin  y.  Board  of  Superyioors  of  the  City 

and  County  of  San  Francisco,  99  Cal.  17, 

d.  637,  546, 1651. 
Conlin  v.  Ryan,  47  Cal.  71,  d.  964. 
Conlin  v.  San  Francisco  etc.  B.  B.  Co.,  96 

Cal.  404,  d.  1524, 1821. 
Conlin  y.  Seamen,  22  Cal.  646,  d.  2698,  2704^ 

2717. 
Connalley  y.  Peck,  3  Cal.  75,  d.  2268. 
Conneaa  y.  Geis,  73  Cal.  176,  d.  932, 1684. 
Connecticut  Life  Ins.  Co.  y.  McConnick,  4S 

Cal.  580,  d.  1460, 1462. 
Connelly  y.  Peck,  6  Cal.  348,  d.  816. 
Conner,  Matter  of,  39  Cal.  98,  d.  70. 
Conner  v.  Bludworth,  54  Cal.  635,  d.  2467. 
Conner  y.  Clark,  12  Oal.  168,  d.  488, 1170, 

1178. 
Conner  y.  Hutchinson,  12  Cal.  128,  d.  1580. 
Conner  y.  Hutchinson,  17  Cal.  280,  d.  9,  2244. 
Conner  y.  Jones,  28  Cal.  60,  d.  1711,  1719, 

1724, 1727. 
Conner  v.  Stanley,  66  Cal.  183,  d.  1436. 
Conner  y.  Stanley,  67  Cal.  816,  d.  1829. 
Connitf  y.  Kahn,  54  Cal.  288,  d.  199. 
ConniS  y.  City  and  County  of  San  Francisco, 

67  Cal.  46,  d.  2700. 
Connolly,  Estate  of,  73  Cal.  428,  d.  1286. 
ConnoUy  y.  Ashyrorth,  98  Cal.  206,  d.  1686, 

2276. 
Connolly  y.  Goodwin,  6  Cal.  S20,  d.  423,  2642. 
Connolly  y.  Hingley,  82  Oal.  642,  d.  2928, 

2929. 
Conolly  Gold  Min.  Co.  y.  Eeyser,  58  Oal. 

328,  d.  2315. 
Connor  v.  Morris,  23  CU.  447,  d.  138,  867, 

697, 1777. 
Connor  v.  Stanley,  72  Cal.  556,  d.  1329. 


Digitized  by 


Google 


8110 


TABLE  OF  OASES  DIGESTED. 


Oonrad  y.  Lindley,  2  Cal.  173.  d.  1533,  2588. 
Conroy  y.  Duane,  45  Cal.  597,  d.  145,  1100, 

130S,  1304, 1307, 1314, 1815, 1316, 1317, 1818, 

1319,  1526,  2293,  2294. 
Oonroy  v.  Flint,  6  Cal.  327,  d.  2400. 
Gonroy  t.  Woods,  13  Cal.  626,  d.  1080,  2202, 

2203. 
Oonaolidated  Channel  Go.  v.  Oentnd  Pao. 

B.  B.  Co.,  51  Cal.  269,  d.  1054. 
Oonaolidated   Nat.    Bank  ▼.    Pacific  Coast 

Steamship  Co.,  96  OaL  1,  d.  41, 42, 61,  U88, 

1190,  2260. 
Constant  v.  Ward,  1  Cal.  338,  d.  106. 
Oontn  CosU  B.  B.  Co.  ▼.  Mow,  23  Cal.  823, 

d.  602, 1056, 1067, 1068, 1060,  2410. 
Cook,  Estate  of,  14  Cal.  129,  d.  1108. 
Cook,  Estate  of,  77  Cal.  220,  d.  961, 1130, 1693, 

1596, 1597, 1799. 
Oook,  Estate  of,  83  Cal.  416,  d.  1696,  1597, 

1736. 
Oook,  Ex  parte,  86  Cal.  107,  d.  371, 1381. 
Oook  V.  Bonnet,  4  Cal.  897,  d.  2530. 
Oook  T.  Clay  Street  Hill  B.  B.  Co.,  60  Oal. 

604,  d.  910,  2056,  2062. 
Oook  y.  Dayis,  22  Cal.  167,  d.  2220. 
Oook  y.  De  la  Ouerra,  24  Cal.  237,  d.  S80, 
,  1126,  2075,  2256. 
Oook  y.  Frink,  44  Cal.  331,  d.  2608. 
Oook  y.  KUnk,  8  Cal.  347,  d.  147, 1416, 1418, 

1419. 
Oook  y.  Lion  Fire  Ins.  Co.,  67  Cal.  868,  d. 

1644, 1963,  2021. 
Oook  y.  McChristian,  4  Oal.  23,  d.  1808, 1401, 

1406, 1416. 
Oook  y.  Norman,  60  Oal.  683,  d.  1463. 
Oook  y.  Pendergast,  61  Cal.  72,  d.  2067. 
Cook  V.  Bioe,  91  Oal.  664,  d.  182,  233, 1621. 
Oook  y.  Sudden,  94  Cal.  443,  d.  919.  2067, 

2723. 
Cooke  y.  Agnirre,  86  Oal.  479,  d.  2461,  2462, 

2463. 
Cooke  y.  Spears,  2  Cal.  409,  d.  2262,  2263, 

2267,9639. 
Ooolot  y.  Central  Pao.  B.  B.  Co.,  62  Oal.  66, 

d.  213. 
Coombs  y.  Hibberd,  43  Cal.  451,  d.  2101. 
Coombs  V.  Hibberd,  45  Cal.  174,  d.  161. 
Coon  y.  Grand  Lodge  of  the  United  Order  of 

Honor  of  California,  76  Cal.  354,  d.  106, 106. 
Cooney  y.  Furlong,  66  Cal.  620,  d.  216,  2090. 
Ooonradt  y.  Hill,  79  Cal.  687,  d.  046,  2099, 

8003. 
Cooper  y.  Ohamberlin,  78  Cal.  450,  d.  2826. 
Cooper  y.  Cooper,  88  Cal.  46,  d.  1707, 1708, 
Cooper  y.  Pena,  21  Cal.  408,  d.  2580,  2681, 

2586,2389. 
Cooper  y.  Shepardson,  61  Cal.  298,  d.  2841. 
Cooper  y.  Vierra,  50  Cal.  282,  d.  460. 


Coopers  y.  Mayor  and  Common  Councfl  of  flw 

City  of  San  Jose,  55  Oal.  699,  d.  2678. 
Oopertini  y.  Oppermann,  76  Oal.  181,  d.  SMI. 
Copp  y.  Harringt(si,  47  Oal.  236^  d.  234S^ 

2366,2366. 
Copper  Hill  Min.  Co.  y.  Spenoer  (No.  1),  S5 

Oal.  11,  d.  2097,  2427,  2430. 
Copper  Hill  Min.  Co.  y.  Spenoer  (No.  S),  21 

Oal.  18,  d.  1089. 
Cioppinger  y.  Bice,  33  Oal.  406,  d.  1001,  USB, 

2837. 
Cktrbin  y.  Wacbhorst,  73  Oal.  411,  d.  414. 
Corcoran  y.  dtj  of  Benicia,eO  Oal.  1,  d. 


Corcoran  y.  Desmond,  71  C!al.  100,  d.  120. 
Corcoran  y.  Doll,  32  Ctel.  82,  d.  78,  433,  4S7, 

438, 1463, 1662. 
Coitsoran  y.  Doll,  86  Oal.  476,  d.  1482, 1409. 
(Corcoran  y.  Merle,  67  Oal.  94,  d.  447. 
Cordier  y.  Scbloss,  12  Oal.  143,  d.  1600. 
(Tordier  y.  Schloss,  18  Cal.  576,  d.  160L 
C3ordr  y.  Morse,  67  Cal.  301,  d.  2101. 
Corker  y.  C<Nrker,  87  Cal.  645,  d.  210,  3047. 
C!orkery.  Corker,  05  Cal.  308,  d.  929,  1433. 
Cormerais  y.  Genella,  22  OaL  116,  d.  1981^ 

1970,  2004,  2005,  2873. 
Cornell  y.  Corbin,  64  Cal.  197,  d.  1963. 
Cornell  y.  Gallaher,  16  Cal.  367,  d.  1229. 
Comett  y.  Bishop,  39  Cal.  319,  d.  1696. 
Cornwall  y.  Colyer,  16  Oal.  423,  d.  467,  488; 

1874, 1877,  2482. 
Comyrall  y.  Dayis,  62  Cal.  616. 
Coronado,  City  of  y.  City  of  San  Diego,  97 

Cal.  440,  d.  2313. 
Correa  y.  Frietas,  42  Oal.  839,  d.  1916,  lOSS; 

1933, 1935. 
CJorreas  y.  San  Francisco,  1  Oal.  462,  d.  200. 
Correio  y.  Lynch,  66  Cal.  278,  d.  2492,  2tt6i 
Ck)rryell,  Matter  of,  22  Cal.  178,  d.  886, 1381. 
Corson  y.  Berson,  86  OaL  433,  d.  1720,  2807. 
Cortes  y.   Superior  Cioort,  86  OaL  274,  d. 

490, 1197, 1198,  2633. 
Oorwin,  Estate  of,  61  Oal.  100,  d.  91, 123, 180; 

2583,2584. 
(^rwin  y.  Bensley,  43  OaL  263,  d.  1637, 16S^ 

1757. 
Cktrwin  y.  Patch,  4  Cal.  204,  d.  2008,  2961 
(Jorwin  y.  Ward,  35  Oal.  105,  d.  668,  2546. 
(Tory  y.  Hyde,  49  Cal.  469,  d.  2308, 2583,  2661 
Cioryell  y.  Cain,  16  Oal.  567,  d.  109, 1003,  lOOS^ 

1006, 1007, 1922,  2327,  2328,  2330,  233L 
Cosgroye  y.  Fisk,  90  Cal.  76,  d.  1338,  ISSa 
CoBgroye  y.  Johnson,  30  CJal.  600,  d.  209S^ 

2096. 
Coener  y.  Supervisors  of  Colusa  County,  0 

Oal.  274,  d.  1769,  2784. 
Coster  v.  Brown,  23  Cal.  142,  d.  2822. 
Cotes  y.  Campbell,  3  Cal.  101,  d.  2012. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8111 


<?othrin  ▼.  Faber,  68  Cal.  89,  d.  2836. 
Ootter,  Estate  of,  64  Cal.  216,  d.  1280. 
<3ottle  T.  Leitofa,  86  Cal.  434,  d.  2208,  2209, 

2212. 
Oottle  T.  Leitch,  43  Cal.  820,  d.  2086,  2086, 

2091,  2094,  2096. 
Cottle  ▼.  Morris,  67  Cal.  817,  d.  87. 
Oottle  T.  Spitser,  66  Cal.  466,  d.  2796. 
Cottrell,  Ex  parte,  69  Oal.  417,  d.  188,  664, 

668,  669, 1803. 
C!ottrell,  Ex  parte,  60  Cal.  420,  d.  668, 1383. 
Oottrell  y.  Cottrell,  88  Cal.  467,  d.  1687, 1640, 

1798,  2272. 
CTonbroagh  t.  Adams,  70  Cal.  874,  d.  4,  6, 

1620,  2267. 
Co  liter  V.  Stark,  7  Oal.  244,  d.  116, 122,  486, 

1700. 
Coulthnrst  ▼.  Coulthnrst,  68  Cal.  239,  d.  902. 
Coanty  of.     See  particular  county. 
Courtwright  ▼.  Bear  Biver  etc.  Co.,  SO  Cal. 

673,  d.  1666,  2119,  2120. 
Cousins  y.  Partridge,  79  Cal.  224,  d.  228,362, 

420,  1107, 1182,  1525,  1532. 
Gouts,  Estate  of,  87  Cal.  480,  d.  92, 1116, 1266. 
Coats,  In  re,  100  Oal.  400,  d.  689,  1120,  1268, 

1732. 
Covarrubias  y.  Supervisors  of  Santa  Barbara 

County.  62  Cal.  622,  d.  86, 184. 
CoveU  y.  Washburn,  91  Cal.  660,  d.  1881, 1868. 
Ooveny  y.  Hale,  49  Cal.  662,  d.  1188,  1287, 

2072,  2073,  2083. 
Coyillaud  y.  Tanner,  7  Oal.  88,  d.  167, 224,  226, 

684. 
Cowan  y.  Abbott,  92  Oal.  100,  d.  61,  10S8, 

1680, 1823. 
Oowan  y.  Pbenix  Ins.  Co.,  78  Oal.  181,  d. 

1646, 1647. 
Cowan  y.  Their  Creditors,  77  Oal.  408,  d. 

1268. 
Coward  y.  Olanton,  79  Cal.  88,  d.  ip7,  250, 

1169,  2187. 
Oowden  y.  Pacific  Coast  Steamship  Oo.,  04 

OaL  470,  d.  603,  626. 
Gowdery,  Matter  of,  60  OaL  82,  d.  862. 
Cowell  y.  Buckelew,  14  Cal.  640,  d.  600,  U06, 

2006. 
Cowell  y.  Donb,  12  Cal.  273,  d.  I486. 
Cowell  y.  Lumley,  80  Cal.  161,  d.  1717. 
CoweU  y.  Martin,  43  Cal.  606,  d.  1884,  1492, 

2131. 
Cowell  y.  Stnart,  09  Cal.  626,  d.  983. 
Cowell  y.  Wasbbam,  22  Cal.  610,  d.  1496, 


Oowgill  y.  Dinwiddle,  08  Cal.  481,  d.  1096, 

1009, 1101, 1107. 
Cowing  y.  Rogers,  84  Cal.  648,  d.  16^  241, 

1283, 1067,  2020. 
Cox,  Ex  parte,  68  Cal.  21,  d.  636. 


Cox  y.  Olough,  70  Cal.  845,  d.  2642, 8003, 8004. 

Cox  y.  Delmas,  92  Cal.  652,  d.  189. 

Cox  y.  Delmas,  99  Cal.  104,  d.  17,  861,  8S8, 

363,2966. 
Cox  y.  Hayes,  64  Cal.  82,  d.  943. 
Cox  y.  Jones,  47  Oal.  412,  d.  2771,  2776. 
Cox  y.  MoLaoghlin,  62  OaL  600,  d.  600,  006^ 

607. 
Cox  y.  McLaughlin,  64  Oal.  606,  d.  600,  601, 

607,1824. 
Cox  y.  McLaoghlin,  68  Oal.  196,  d.  600,  606, 

1173, 1174, 1781,  2012. 
Cox  y.  McLaughlin,  76  Oal.  60,  d.  826,  601, 

1661,2266. 
Cox  y.  Western  Pao.  B.  B.  Go.,  44  Oal.  18, 

d.  688,  600, 1836, 1842. 
Cox  y.  Western  Pao.  By.  Co.,  47  Oal.  87,  d. 

688,  600,  605, 1580, 1582,  2268. 
Cox  y.  Woods,  67  Oal.  817,  d.  2440. 
Coye  y.  Palmer,  16  Cal.  168,  d.  407,  419. 
Coyle  y.  Baldwin,  6  Oal.  75,  d.  286,  287. 
Coyne  v.Rennie,  97  Cal.  600,  d.  2137. 
Craig  y.  Bateman,  48  Cal.  71,  d.  1247. 
Craig  y.  Fry,  68  Cal.  363,  d.  178,  605,  60&      . 
Craig  y.  Godfroy,  1  OaL  415,  d.  865,  2862. 
Crall  y.  Board  of  Directors  of  Peso  Irrigation 

Diet.,  87  OaL  140,  d.  1673, 1676, 1676. 
Cramer  y.  Supervisors  of  Sacramento,  18  OaL 

384,  d.  1780. 
Cramer  y.  Tittle,  72  CaL  12,  d.  2765. 
Cramer  y.  Tittle,  79  Cal.  832,  d.  316,  670. 
CrandaU,  Ex  parte,  2  CaL  144,  d.  723,  2568. 
Crandall  y.  Amador  Goonty,  20  Oal.  72,  d. 

1768, 1783,  2280. 
Crandall  y.  Blen,  18  OaL  16,  d.  UQ2,  1204, 

1206. 
Crandall  v.  Blen,  16  Cal.  406,  d.  88. 
CrandaU  y.  Woods,  6  OaL  449,  d.  04,  1489, 

1606. 
Crandall  v.  Woods,  8  OaL  136,  d.  2820,  8380, 

3001,3002. 
Crane  y.  Brannan,  8  OaL  198,  d.  266,  8787, 

2729,  2735. 
Crane  v.  Carr,  60  Cal.  103,  d.  2879. 
Crane  y.  Forth,  96  CaL  88,  d.  176,  247,  266. 
Crane  v.  Gbirardelli,  46  Cal.  236,  d.  1023. 
Crane  y.  Gladding,  60  Cal.  803,  d.  2072,  2008. 
Crane  y.  Hirshfelder,  17  CaL  467,  d.  1636. 
Crane  y.  Hirshfelder,  17  Cal.  682,  d.  1602. 
Crane  v.  McCormick,  92  Cal.  176,  d.  66, 60. 
Crane  v.  Salmon,  41  CaL  68.  d.  963. 
Crane  y.  Weymouth,  64  CaL  476,  d.  126, 127. 
Cranmer  y.  Porter,  41  CaL  462,  d.  962,  1013, 

2081. 
Crary  y.  Bowers,  20  Cal.  85,  d.  2216. 
Crary  v.  OampbeU,  24  CaL  634,  d.  677, 1841. 
Craven  v.  Central  Pac.  B.  B.  Co.,  72  OaL  846, 

d.  612,  618. 


Digitized  by 


Google 


8113 


TABLE  OF  CASES  DIGESTED. 


Oravena  ▼.  Dewey,  IS  Cal.  40,  d.  171,  1172, 

2106,8060. 
Gtawford  t.  Bark  Oaroline  Reed,  42  Gal.  409, 

d.  18,  2566. 
Crawford  v.  Donber,  62  Oal.  86,  d.  1047, 2126, 

2126,  2182. 
Crawford  y.  Independent  Stovepipe  Works,  83 

Cal.  629,  d.  239,  2201. 
Crawford  v.  Maddux,  100  Cal.  222,  d.  892, 1208. 
Crawford  v.  Neal,  56  Gal.  321,  d.  1478. 
Crawford  v.  Boberts,  60  Cal.  235,  d.  1627, 

1629,2566,2667,2843. 
Crawford  v.  Schmidt,  47  CaL  617,  d.  2809. 
Greanor  v.  Nelson,  23  Cal.  464,  d.  1«7, 1507. 
Creditors  t.  Consumers'  Lumber  Co.,  98  Cal. 

318.  d.  383. 
Creditors  y.  Welch,  65  Cal.  469,  d.  239. 
Creigbton  t.  Evans,  53  Oal.  65,  d.  2996. 
Creigbton  y.  Kaweah  Canal  etc.  Co.,  67  Gal. 

221,  d.  8016. 
Creigbton  v.  Manson,  27  Cal.  618,  d.  8148, 

2686,  2686,  2702.  2703,  2716,  2720. 
Creigbton  y.  Pragg,  21  Cal.  116,  d.  2662,  2701. 
Creigbton  t.  San  Francisco,  42  Oal.  446,  d. 

2031,  2711. 
Orescent  City  Wharf  and  Lighter  Go.  y.  Simp- 
son, 77  Cal.  286,  d.  18,  646, 1490,  1498, 1703. 
Creswell  v.  Welcbman,  95  Cal.  359,  d.  2469. 
Crew  y.  Diller,  86  Cal.  554,  d.  120, 121, 123. 
CriU  y.  Doyle,  63  Oal.  718,  d.  1247,  2488. 
Crim  y.  Kessing,  80  Cal.  478,  d.  1284, 1608, 

1596, 1507,  1633,  1642,  2006,  2275,  2432,2617. 
Crites  v.  Wilkinson,  65  Gal.  559,  d.  2197. 
Crittenden,  Ex  parte,  62  Gal.  534,  d.  570. 
Crocker  y.  Carpenter,  96  Cal.  418,  d.  226, 1169, 


Crocker  y.  field's  Biscuit  etc.  Co.,  98  Cal.  682, 

d.  2484,  2752. 
Crocker  y.  Wolson,  SO  Oal.  663,  d.  453. 
Oroghan,  Estate  of,  02  Gal.  370,  d.  1422. 
Grogban  v.  Minor,  53  Gal.  16,  d.  1993. 
Oroghan  v.  Spence,  71  Cal.  124,  d.  2628. 
Cronise  y.  Cargbill,  4  Oal.  120,  d.  293,  1311, 


Crook  y.  Forsyth,  80  Cal.  662,  d.  238,  239, 2398. 
Crooker  y.  Benton,  93  Oal.  365,  d.  946,  8019. 
Crooks  y.  Miller,  89  Cal.  86,  d.  217,  262. 
Crooks  y.  TuUy,  60  Cal.  264,  d.  416,  418. 
Crosby,  Estate  of,  66  Oal.  574,  d.  1098,  1116, 

2310. 
Crosby  y.  Dowd,  61  CaL  667,  d.  1286,  1959, 

1989,  1996,  2631. 
Crosby  y.  Lyon,  37  Oal.  242,  d.  2404, 2540, 2641. 
Oosby  y.  McDeimitt,  7  CaL  146,  d.  1660, 1593, 

2195. 
Crosby  y.  Patch,  18  Gal.  438,  d.  2661,  2662, 

2801. 
Crosby  v.  Watkins,  12  Gal.  85,  d.  2504,  2605. 


Grosett  y.  Wbelaa,  44  OsL  200.  d.  186,  SK, 

487, 1182. 
Cross  y.  Eureka  Lake  etc  Canal  Co.,  7S  CiL 

302,  d.  32,  2286. 
Cross  v.  Kitts,  60  Gal.  217,  d.  946,  2981. 
Cross  V.  Sacramento  Savings  Bank,  66  OsL 

462,  d.  10. 
Cross  V.  Zane,  46  Cal.  80,  d.  16L 
Gross  y.  Zane,  47  Cal.  602,  d.  1646. 
Cross  y.  ZeUerbach,  63  CaL  628,  d.  602, 108S, 

1736. 
Croesman  y.  Davis,  79  Cal.  603,  d.  98S. 
Crossman  y.  Kenniston,  97  CaL  879,  d.  S14i 
Croesman  y.  Lesber,  97  Cal.  382,  d.  2146, 
Grossmore  y.  Page,  73  Oal.  213,  d.  416. 
Crow  y.  Hildreth,  89  CaL  618,  d.  1704. 
Crow  y.  Minor,  86  CaL  214,  d.  140. 
CroweU  y.  GUmore,  13  CaL  64,  d.  1830,  1841, 

1845. 
Growell  y.  Oilmoro,  17  CaL  294,  d.  277. 
Crowell  v.  Oilmore,  18  CaL  870,  d.  1834. 
CroweU  v.  Lanfranco,  42  Gal.  654,  d.  233L 
CroweU  y.  Sonoma  Coanty,  26  CaL  813,  d.  473; 

1396. 
Crowey.  Estate  of,  71  Oal.  800,  d.  106, 1406. 
Crowley  v.  City  B.  B.  Co.,  60  CaL  628,  d.2013, 

2068,  2062,  2449. 
Crowley  y.  Davis,  37  Gal.  268,  d.  148L 
Crowley  v.  Davis,  63  Cal.  460,  d.  HSU 
Crowley  y.  Genesee  M.  Co.,  65  CaL  278,  d, 

640,646. 
Crowther  y.  Bowlandson,  27  Gal.  876^  d.  136; 

976, 1616, 1520,  2086,  2097,  263L 
Crosier,  Estate  of,  66  CaU  332,  d.  185. 
Crozier,  Estate  of,  74  Gal.  180,  d.  220,  8030. 
Cruess  v.  Fessler,  88  CaL  836.  d.  1283,  1330, 

1364,2466. 
Gnu  y.  Martines,  68  OaL  239,  d.  2369,  2S7S, 

2376. 
Crystal  Lake  Ice  Co.  ▼.  MoAolay,  76  OaL  6S1, 

d.  2078,  2100. 
Cnbreth,  Ex  parte,  «  Cal.  435,  d.  1271, 1272. 
Cucamonga  Fruit  Land  Go.  v.  Moir,  83  OtL 

101,  d.  2324,  2349. 
Guddeback  y.  Detroy,  61  CaL  80,  d.  1987. 
Gulbertson  y.  Kinevan,  68  Cal.  «0,  d.  1607. 
CulbertsoD  v.  Kinevan,  78  CaL  68,  d.  2900. 
Oullen  V.  Langridge,  17  Cal.  67.  d.  288, 1669. 
Oullen  y.  Sprigg,  83  Cal.  66,  d.  686,  933,  941, 

948, 1901. 
Oullerton  v.  Mead,  22  Cal.  95,  d.  1007,  lOH, 


Colver  y.  Rogers,  28  Oal.  620,  d.  1410, 1M, 
Culverhoose  v.  Crosan,  94  Cal.  544,  d.  SS6i 
Cumberland  CoU^ie  v.  Ish,  22  OaL  641 ,  d.  43C 
Comens  v.  Cyphers,  66  Cal.  383,  d.  2335. 
Gummlngs  v.  Ghevrier  (No.  1),  10  CaL  619,  i 
1452. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


SllS 


Cutnmings  v.  Chevrier,  10  Cal.  619,  d.  1462. 
Cnmuiings  v.  Ooe,  10  Cal.  629,  d.  964, 1216. 
Oummings  t.  Conlan,  66  Cal.  403,  d.  2095. 
Cammings  t.  Cammings,  76  Cal.  434,  d.  1806, 

1978,  2282. 
ComminsB  v.  Dudley,  60  Cal.  883,  d.  906, 2216, 

2503. 
OnmmiDga  ▼.  Howard,  63  Cal.  603,  d.  259, 

1569, 1560, 1664,  2235. 
CnmmiiigB  t.  Irwin,  40  Cal.  354,  d.  280. 
CnmmingB  y.  Peters,  66  Cal.  693,  d.  1060, 1064. 
Cummings  v.  Roas,  90  CaL  68,  d.  1086,  1832, 

2072. 
Cnmmiaga  ▼.  Stewart,  42  CaL  230,  d.  2462. 
Cummins  v.  Scott,  20  CaL  83,  d.  234,  238, 

1316,  2328,  2332. 
Cummina  t.  Boott,  23  CaL  626,  d.  121, 1311, 

1313. 
Cunningham,  Estate  of,  62  CaL  466,  d.  1623, 

3031. 
Cunningham,  Estate  of,  54  Cal.  666,  d.  3036. 
Cunningham,  Estate  of,  73  Cal.  668,  d.  1120. 
Cunningham  ▼.  Ashley,  46  CaL  486,  d.  1236, 


Cunningham  y.  Breed,  4  CaL  884,  d.  1610. 
Cunningham  T.  Crowley,  61  Cal.  128,  d.  2349, 

2856. 
Cunningham  v.  Doreey,  6  Cal.  19,  d.  907. 
Cunningham  ▼.  Harris,  6  Cal.  81,  d.  1624. 
Cunningham  T.  Hawkins,  24  Cal.  403,  d.  2621, 

2622,2643. 
Cunningham  T.  Hawkins,  27  Cal.  603,  d.  1064, 

1966. 
Cunningham  v.  Hopkins,  8  Cal.  38,  d.  122. 
Cunningham  v.  San  Joaquin  County,  49  Cal. 

323,  d.  2563. 
Cunningham  t.  Shanklin,  60  Cal.   118,  d. 

2360,  2361. 
Cunningham  t.  Skinner,  65  Cal.  385,  d.  2468. 
Cunningham  v.  Superior  Court,  67  Cal.  148, 

d.487. 
Cunningham  t.  Superior  Court,  60  Cal.  676, 

d.  493. 
Cunningham  ▼.  Wimekey,  61  Cal.  607,  d. 

117. 
Curdy  ▼.  Berton,  79  Cal.  420,  d.  3044. 
Curiae  y.Abadie,  26  Cal.  602,  d.  1696,  2216, 

2851. 
Curiae  t.  Packard,  20  Cal.  194,  d.  226,  840, 

2760. 
Cumow  y.  Happy  Valley  etc.  Co.,  68  Cal.  262, 

d.  1847, 1856, 1866. 
Curran  v.  Kennedy,  89  Cal.  98,  d.  108,  1189, 

1245,  1248,  1259,  1556. 
Curran  t.  Shattuck,  24  Cal.'427,d.  1069, 1061, 

1065, 1391, 1496, 1756. 
Currey  v.  AUen,  34  Cal.  254,  d.  1217,  2627, 

2634,2883. 


Carrier  v.  Nelson,  96  Cal.  606,  d.  276,  461, 

464.038. 
Curry,  Estate  of,  89  Cal.  629,  d.  1127. 
Curry  v.  Boundtree,  61    Cal.  184,   d.  961, 

2198. 
Curry  v.  White,  61  CaL  580,  d.  2208. 
Curtin  ▼.  Phenix  Ins.  Co.,  78  CaL  619,  d- 

1641, 1642. 
Curtis,  Ex  parte.  92  Cal.  188,  d.  869,  870. 
Curtis  V.  Herrick,  14  CaL  117,  d.  260,  966, 1031, 

1246, 1629. 
Curtis  V.  Parks,  66  Cal.  106,  d.  323,  2764. 
Curtis  V.  Richards,  9  CaL  83,  d.  119, 1661, 

2249,  2260,  2252. 
Curtis  V.  Sacramento,  64  CaL  102,  d.  296. 
Curtis  ▼.  City  of  Sacramento,  70  Cal.  412,  d. 

2644. 
Curtis  V.  Sacramento  County,  18  CaL  200,  d. 

2431,2482. 
Curtis  V.  Sprague,  41  Cal.  66,  d.  687,  688,  689, 

600. 
Curtis  T.  Sprague,  61  CaL  289,  d.  418,  424, 

2167. 
Curtis  V.  Superior  Court,  63  Cal.  4S6,  d.  2816. 
Curtis  V.  Superior  Court  of  Yolo  County,  70 

CaL  890,  d.  2091. 
Curtis  ▼.  Sutter,  15  (M.  259,  d.  1286,  2390, 

2391, 2392,  2398,  2400. 
CurtisB  T.  iEtna  Life  Ins.  Co.,  90  CaL  246,  d. 

1636, 1642,  1665,  2268,  2613,  2638. 
Curtiss  V.  Bachman,  84  Cal.  216,  d.  231, 1609, 


Curtiss  T.  Murry,  26  Cal.  638,  d.  631, 643,  66».« 
Curtiss  T.  Sprague,  49  Cal.  301,  d.  2641. 
Curtiss  y.  Starr,  86  Cal.  876,  d.  40,  262,  2100. 
Cushing  y.  Keelar,  68  CaL  473,  d.  2358, 2860. 
Cutter  y.  Caruthers,  48  Cal.  178,  d.  468, 1167, 

1249, 1652. 
Cutter  y.  Hardy,  48  CaL  668,  d.  8044. 
Cutting  Packing  Co.  y.  Packers'  Exchange,  88 

Cal.  674,  d.  810,  311, 316,  1865. 
Cuyamaca  Oranite  Co.  y.  Pacific  Faying  Co., 

96  Cal.  252,  d.  2209,  2210. 

Daboyioh  y.  Emerio,  7  Cal.  200,  d.  aS04. 
Daboyich  y.  Emeric,  12  Cal.  171,  d.  1366, 2606. 
Daggett  y.  Colgan,  92  Cal.  68,  d.  653. 
Daggett  y.  Rankin,  81  Cal.  321,  d.  1961, 1972: 
Dahl  y.  Palache,  68  Cal.  248,  d.  2461. 
Dale  y.  Puryis,  78  Cal.  113,  d.  173,  2486. 
Daley  v.  Cox,  48  Cal.  127,  d.  2982. 
Daley  v.  Cunningham,  60  Cal.  630,  d.  2167. 
Daley  y.  Quick,  99  Cal.  179,  d.  1716. 
Daley  y.  Buss,  86  Cal.  114,  d.  606,  2106,  2263. 
Dallemand  y.  Odd  Fellows'  Sayings  Bank, 

74  Cal.  608,  d.  401,  408. 
Dalryrople,  Estate  of,  67  Cal.  444,  d.  3030, 

3036,8037. 
Dalrymple  y.  Hanson,  1  Cal.  126,  d.  2104. 


Digitized  by 


Google 


S114 


TABLE  OF  CASES  DIGESTED. 


Dalton,  Ex  parte,  40  Cal.  463,  d.  786. 
Dalton  y.  Hamilton,  50  Cal.  422,  d.  945, 1077. 
Dalton  t.  Leabey,  80  Cal.  446,  d.  1968. 
Dalton  v.   Water  Commra.,  4a  Cal.  228,  d. 

2987. 
Daly  T.  Ab  Ooon,  64  Cal.  612,  d.  2809. 
Daly  T.  Pennie,  86  Cal.  662,  d.  1180,  1644, 

1646. 
Daly  T.  San  Franciaoo,  72  OaL  164,  d.  2094, 

271L 
Daly  T.  Sorocco,  80  Cal.  867,  d.  244,  2401. 
Dalzell  T.  Superior  Court,  67  Cal.  463,  d.  112, 

116,284. 
Dambmann  v.  White,  48  Cal.  439,  d.  800,  881, 

892,  074,  976. 
Dammon  v.  Beecher,  97  Cal.  530,  d.  2196. 
Damon  t.  Pardov,  34  Cal.  278,  d.  417. 
Damon  t.  Waldteufel,  99  Cal.  234,  d.  2289. 
Damrell  ▼.  Meyer,  40  Cal.  166,  d.  2334,  2365, 

2380. 
Damrell  v.  San  Joaquin  County,  40  Cal.  154, 

d.  110, 1069, 1388, 1389, 1390. 
Dana  t.  Jackson  Street  Wharf  Co.,  31  Gal. 

118,  d.  2631,  3021,  3023. 
Dana  t.  San  Francisco,  19  Cal.  486,  d.  607, 

698. 
Dana  t.  Stanfords,  10  Cal.  269,  d.  806,  806, 

308,  379,  1341. 
Dane  v.  Corduan,  24  Cat.  167,  d.  2759. 
Danglada  v.  De  la  Guerra,  10  Gal.  886,  d. 

2634. 
Danglarde  t.  Eliae,  80  Cal.  66,  d.  14, 17,1362. 
Daniel  t.  Smith,  64  Cai.  346,  d.  1362. 
.Daniel  y.  Smith,  75  Cal.  648,  d.  1362. 
Daniels  t.  Church,  96  Cal.  13,  d.  212. 
Daniels  T.  Gualala  Mill  Co.,  77  Cal.  300,  d. 

23,  230,  2366. 
Daniels  v.  Henderson,  4Q  Cal.  242,  d.  821, 

1981,  2011. 
Daniels  v.  Lansdale,  38  Cal.  667,  d.  97. 
Daniels  v.  Lansdale,  43  Cal.  41,  d.  2334. 
Daniels  ▼.  Sheppard,  62  Cal.  842,  d.  1240. 
Danielson,  Estate  of,  88  Cal.  480,  d.  124. 
Danielwits  ▼.  Sheppard,  62  Cal.  339,  d.  1240. 
Danielwitz  v.  Temple,  66  Cal.  42,  d.  2367. 
Dannebroge  Min.  Co.  ▼.  Ailment,  26  Cal.  286, 

d.  617,  661. 
Danneker,  Gaardianship  of,  67  Cal.  643,  d 

1372. 
Darby  y.  Arrowhead  Hot  Springs  Hotel  Co., 

07  Cal.  384,  d.  312,  686, 1175. 
Darst  V.  Rush,  14  Cal.  81,  d.  136, 171, 1927. 
Dascey  v.  Harris,  65  Cal.  357,  d.  390. 
Dascey  v.  Harris,  65  Cal.  361,  d.  390, 1430. 
Dashaway  Assn.  v.   Rogers,  70  Cal.  211,  d. 

2946. 
Dashiell  y.   Slingerland,  60  Cal.  653,  d.  87, 

1666. 
Daubenspeck  v.  Grear,  18  Cal.  443,  d.  1493. 
Dauhnnspeck  v.  Piatt,  22  Cal.  330,  d.  2019, 

2020,  2112. 


Daumiel  t.  Gorham,  6  CU.  4S,  d.  SSm. 
Davanay  ▼.  Eggenhofi,  48  Cal.  306,  d.  4H 

436. 
DaTsnporty.  Hi8Grediton,6S  OaL  SO,  d.  304, 

806. 
Da-venport  t.  Tur^,  41  OaL  100,  d.  1076^ 

1981. 
Davenport  T.  Tur^dn,  48  Cal.  697,  d.  2,  08a> 

1140, 1957, 1081,  200L 
Daverkosen  t.  Kelley,  43  CaL  477,  d.  2438. 
Daves  t.  Southern  Pao.  Co.,  08  CaL  10,  d. 

1811, 1818, 1810. 
Davidson  ▼.  Cucamonga  Fruit  etc.  Oa,  7S 

Cal.  4,  d.  2346,  2350,  2377. 
Davidson  v.  Dallas,  8  CaL  227,  d.  42,  44,  48^ 

830, 1609, 1620,  2S6L 
Davidson  v.  Dallas,  15  Gal.  76,  d.  106,  278» 

281, 1731,  2561. 
Davidson  v.  Devine,  70  Cal.  610,  d.  668,  2068. 
Davidson  v.  Ellmaker,  S4Cal.  21,  d.  1320, 171L 
Davidson  v.  Gorham,  6  Cal.  843,  d.  2568. 
Davidson  v.  Jordon,  47  Cal.  351,  d.  1330. 
Davidson  v.  Knox,  67  Cal.  143,  d.  2198. 
Davidson  v.  Bankin,  34  Cal.  503,  d.  683, 1007. 
Davies  v.  Los  Angeles,  86  Cal.  37,  d.  640, 

568, 1768,  2032,  2677,  2678,  2710. 
Davies  v.  Oceanic  Steamship  Co.,  80  CaL  280^ 

d.  207, 1814, 1816,  1821,  2054. 
Daviee-Eenderson  Lumber  Co.  ▼.  Gottschalk, 

81  Cal.  641,  d.  1408,  1831,  1836,  1837,  I860, 

2173. 
Davis,  Estate  of,  66  Cal.  309,  d.  1259. 
Davis,  Estate  of,  69  Cal.  468,  d.  1426. 
Davis  V.  Baker,  72  Cal.  494,  d.  337,  344. 
Davis  y.  Baker,  88  Cal.  106,  d.  133,  330,  337. 
Davis  V.  Baugh,  59  Gal.  568,  d.  242,  676,  044, 

1077, 1170, 1180, 1204,  2113,  2610,  3062. 
Davis  V.  Browning,  01  Cal.  603,  d.  1008. 
Davis  V.  Butler,  6  Gal.  510,  d.  2, 1923, 1924. 
Davis  V.  Button,  78  Gal.  247,  d.  239,  602, 1631, 

2057,2424. 
Davis  V.  Caldwell.  12  CaL  126,  d.  2^ 
Davis  V.   California  Powder  Works,  84  GsL 

617,  d.  1872,  3064. 
Davis  V.  Chalfant,  81  Gal.  627,  d.  1644, 1646^ 
Davis  V.    Davis,  26  Cal.  23,  d.  1130,  1140^ 

1148.  1525,  2110.  2519,  3052,  3055. 
Davis  V.  Donner,  82  Cal.  36,  d.  100. 
Davis  T.  Drew,  58  Cal.  162;  d.  1205, 1288, 1S6& 
Davis  V.  Eppinger,  18  Cal.  378,  d.  330,  438. 

1569. 
Davis  V.  Gale,  32  CaL  26,  d.  1933, 1935.  2099, 

3001,  3003,  3007,  8009,  3020. 
Davis  V.  Greely,  1  Cal.  422,  d.  1559, 1566. 
Davis  V.  Heimbach,  76  Cal.  261,  d.  2764. 
Davis  V.  Honey  Lake  Water  Co.,  08  Cal.  415, 

d.  2256,  2281. 
Davis  v.  Lezinaky,  93  Cal.  126.  d.  166, 168, 2«. 
Davis  V.  Livingston,  28  Cal.  283,  d.  184S, 

1844, 1848,  1840. 
Davis  ▼.  McFarlane,  87  CaL  684^  d.  8608. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8116 


Davis  T.  McGrew,  82  Cal.  186,  d.  068, 1711, 

2174. 
Davis  ▼.  Mitchell,  84  Oal.  81,  d.  335, 429, 1205. 
Davis  V.  Periey.  30  Cal.  630,  d.  2,  23,  25, 1014, 

1020,  1023,  1532,  1619,  2527,  2528,  2529. 
Davis  V.  Porter,  66  Cal.  658,  d.  1775, 1777. 
Davis  V.  Robinson,  10  Cal.  411,  d.  301,  302, 

1199, 1338. 
Davis  V.  Rock  Creek  etc.  Co.,  66  Cal.  359,  d. 

648,  968,  2889. 
Davis  1.  RoBseU,  62  Cal.  611,  d.  681,  1622, 

2071. 
Davis  V.  Sacramento,  59  Cal.  806,  d.  2118. 
Davis  V.  Sacramento,  82  Cal.  662,  d.  462. 
Davis  V.  San  Lorenzo  R.  R.  Co.,  47  CaL  617, 

d.  1062, 1063. 
Davis  V.  Scott,  66  Cal.  166,  d.  2333. 
Davis  V.  Smith,  2  Cal.  423,  d.  238. 
Davis  V.  Smith,  2  Cal.  476,  d.  238. 
DaviH  V.  Southern  Pao.  Co.,  08  Cal.  18,  d. 


Davis  V.  Spring  Valley  Water  Works,  67  Cal. 

543,  d.  2627,  2528. 
Davis  V.  Superior  Court,  63  Cal.  681,  d.  1664, 

1784. 
Davis  T.  Yaba  Oomtty,  76  CaL  452,  d.  462, 

453. 
Davisson  v.  Board  of  Supervisors  of  Solano 

County,  70  Cal.  612,  d.  1306. 
Dawley  v.  Ayers,  23  Cal.  108,  d.  1404,  3050. 
Dawley  v.  Hovious,  23  Cal.  103,  d.  130,  2072. 
Dawson  v.  Schloss,  93  Cal.  194,  d.  168,  202, 

271,  1180,  1610, 1763, 1765,  2072,  2003,  2855. 
Day  V.  Callow,  30  Cal.  593,  d.  Ill,  698, 1776. 
Day  V.  Cohn,  65  Cal.  508,  d.  32,  598,  2587, 

2947. 
Day  ▼.  Jones,  31  Cal.  261,  d.  83,  1042,  1048. 
Day  V.  Superior  Court  of  San  Francisco,  61 

Cal.  489,  d.  390. 
Deady  v.  Townsend,  67  Cal.  206,  d.  228,  2689, 

2709,  2716. 
Dean,  Estate  of,  62  Oal.  613,  d.  92. 
Dean  v.  Applegarth,  65  Cal.  391,  d.  1664, 1966. 
Dean  v.  Baker,  64  Cal.  232,  d.  385,  398. 
Dean  v.  Bassett,  57  Cal.  640,  d.  48. 
Dean  v.  Davis,   51  Cal.  'M7,  d.  1406,  1497, 

2780. 
Dean  v.  Grimes,  72  Gal.  442,  d.  380,  382,  386, 

398. 
Dean  v.  Parker,  88  Cal.  283,  d.  230,  929,  081, 

1185,  1140,  1445, 1451. 
Dean  v.  Superior  Court,  8S  Oal.  473,  d.  1183, 

1260. 
Dean  v.  Walkenhorst,  64  Cal.  78,  d.  1847. 
Dear  ▼.  Yamum,  80  Cal.  86,  d.  2806,  2825, 

2826. 
Dear  v.  Weineke,  04  Cal.  322,  d.  2812. 
DeardorS  v.  Guaranty  Mnt.  Aco.  Assn.,  89 

Cal.  599,  d.  1557. 
De  Arguello  v.  Greer,  26  Oal.  615,  d.  1866, 

1867, 1886,  1891, 1895. 


De  Amas  v.  Escandon,  BO  Oal.  489,  d.  14, 

1466. 
De  Baker  v.  BatcheUer,  97  Oal.  472,  d.  2780. 
De  Baker  v.  Carrillo,  52  Cal.  473,  d.  282, 2221. 
De  Barry  v.  Lambert,  10  Cal.  503,  d.  80. 
De  Boom  v.  Priestly,  1  Cal.  206,  d.  476,  2262. 
De  Briar  v.  Mintum,  1  Oal.  460,  d.  1824. 
De  Camp  Lumber  Co.  v.  Tolhurst,  09  Cal.OSl, 

d.  1859,  1860. 
De  Castro,,  Estate  of,  v.  Bany,  18  Oal.  06,  d. 

1127, 1132. 
De  Castro  ▼.  Clarke,  29  Cal.  11,  d.  127,  2761. 
De  Castro  v.  Richardson,  26  Cal.  40,  d.  703, 

2097,2098. 
De  Cazara  v.  Orefia,  80  Cal.  182,  d.  1076,2303. 
De  Cells  v.  Brunson,  53  Cal.  372,  d.  356. 
De  Cells  v.  Porter,  50  Cal.  464,  d.  1243. 
De  Cells  v.  Porter,  65  Cal.  8,  d.  246,  260,  586, 

1960, 1985, 1989, 1998. 
Deck  V.  Gerke,  12  Cal.  433,  d.  1660, 1663. 
Deck  V.  Gherke,  6  Cal.  666,  d.  1100,  1288, 

1258, 1660. 
Decker  v.  Howell,  42  Cal.  636,  d.  2189. 
Decles  v.  Save,  71  Cal.  562,  d.  239,  2070. 
De  Costa  v.  Comfort,  80  Cal.  507,  d.  1979, 2026. 
De  Costa  v.  Massachusetts  Min.  Co.,  17  Cal. 

618,  d.  266,  013,  2123. 
De  Conrcey  ▼.  Cox,  04  Oal.    666,  d.  1274, 

1275, 1605. 
Dedmon  v.  MoflSt,  80  Cal.  211,  d.  174, 210. 
DefFelis  v.  Pico,  46  Cal.  289,  d.  236, 1410. 
De  Flores  v.  Santa  Cnu,  86  Cal.  191,  d.  991. 
De  Fremery  v.  Austin,  68  Cal.  380,  d.  2822, 

2825. 
De  Frieze  v.  Qnint,  04  Cal.  653,  d.  21,  36,  046, 

2809,2844. 
De  Gaze  v.  Lynch,  42  Cal.  863,  d.  2000. 
De  Godey  v.  Oodey,  80  Cal.  167,  d.  1606, 

1507,  2248. 
De  Guyer  v.  Banning,  01  Oal.  400,  d.  1894, 

2981. 
Dehail  v.  Morford,  06  Cal.  467,  d.  2680. 
De  Haley  v.  Haley,  67  Cal.  24,  d.  1798. 
De  Haley  v.  Haley,  74  Cal.  489,  d.  1798. 
Deidesheimer  v.  Brown,  8  Cal.  339,  d.  203, 

2735. 
De  Johnson  v.  Sepnlbeda,  6  Oal.  149,  d.  120, 

138,685. 
De  la  Guerra  v.  Barton,  23  Cal.  602,  d.  2956. 
De  la  Guerra  v.  Newhall,  58  Oal.  141,  d.  2864. 
De  la  Guerra  v.  Newhall,  66  Oal.  21,  d.  326, 

327, 1616. 
De  la  Guerra  v.  Packard,  17  Oal.  182,  d.  1129, 

1263. 
De  la  Montagnie  v.  Union  Ins.  Co.,  42  Oal. 

200,  d.  1375. 
Deland  v.  HieU,  27  Oal.  611,  d.  6. 
Delaney,  Estate  of,  87  Oal.  176,  d.  1402, 1406, 

1420, 1422, 1424. 


Digitized  by 


Google 


sue 


TABLE  OF  GASES  DIGESTED. 


Delaney,  Estate  of,  40  Oal.  76,  d.  1111, 1112, 

1113,  3043,  3044. 
Delaney,  Ex  parte,  43  Oal.  478,  d.  890,  2157. 
Delano  y.  Jacoby,  96  Oal.  276,  d.  13,  89,  48, 

2007,  2220,  2470. 
De  la  Biva  t.  Berreyesa,  2  Oal.  195,  d.  2435. 
De  Laarencel  ▼.  De  Boom,  48  Oal.  681,  d. 

8044. 
De  Laurencel  v.  De  Boom,  67  Oal.  S62,  d. 

1127. 
De  Leon  ▼.  Higaera,  16  Oal.  483,  d.  224, 1466, 

1678, 1959, 1980, 1984, 1994,  1997,  2958. 
De  Levillain  y.  Evans,  39  Oal.  120,  d.  933, 

1863. 
Delger  ▼.  Johnson,  44  Oal.  182,  d.  206, 1481, 

1508. 
DelmasT.  Martin,  89  Oal.  665,  d.  2075,  2076. 
Delphi  School  Dist.  t.  Marray,  68  Oal.  29,  d. 

2127. 
De  Mallagb  T.  De  ICallagh,  77  Oal.  126.    See 

Hallagh  t.  Mallagh. 
Demartin  f.  Albert,  68  Gal.  277,  d.  901,  903' 

2242,2250. 
Demartin  t.  Demartin,  86  Oal.  71,  d.  210, 

1430. 
Demartin  T.  Demartin,  86  Oal.  76,  d.  384, 386, 

394. 
De  Meile  t.  Mathewa,  26  Oal.  466,  d.  71,  220, 

926,  827,  928. 
Demick  v.  Oaddihy,  72  Oal.  110,  d.  1076. 
De  Miranda  ▼,  Toomey,  61  Oal.  166,  d.  2620. 
De  Necochea  T.  Onrtis,  80  Oal.  897,  d.  2999, 

3000. 
Den,  Estate  of,  36  Oal.  602,  d.  1563, 1664. 
Den,  Estate  of,  39  Oal.  70,  d.  1121. 
Den  T.  Deo,  6  Oal.  81,  d.  2131,  2460. 
Dengler  ▼.  Micbelssen,  76  Oal.  126,  d.  1706, 

1714. 
Denis  t.  Yelati,  06  Oal.  223,  d.  029, 930, 1604. 
Denmark  y.  Liening,  10  Oal.  93,  d.  1699. 
Dennery,  Matter  of,  89  Oal.  101,  d.  378,  882, 

2199,2204. 
Dennery  t.  Superior  Oourt  of  Sacramento 

Ooonty,  84  Oal.  7,  d.  186, 190,  2428. 
Dennis  y.  Belt,  80  Oal.  247,  d.  68,  618,  687. 
Dennis  ▼.  Borritt,  6  Cal.  670,  d.  1327,  2446. 
Dennis  T.  Packard,  28  Oal.  101,  d.  2662. 
Dennis  T.  Strassbnrger,  89  Oal.  583,  d.  2469, 

2612,  2932. 
Dennis  v.  Superior  Oonrt,  91  Oal.  548,  d.  634. 
Dennis  t.  Table  Mountain  Water  Co.,  10  Oal. 

369,  d.  202,  421. 
Dennis  T.  Union  Mat.  Life  Jna.  Oo.,  84  Oal. 

570,  d.  1648, 1565. 
Dennis  T.  Winter,  63  Oal.  16,  d.  1118, 1122, 

1123. 
Dennis  t.  Wood,  48  Oal.  361,  d.  1306, 1317. 
Dennison  v.  Smith,  1  Oal.  437,  d.  2083,  2244. 


De  Noon  t.  Morrison,  88  OU.  in,  d.  UB, 

1917, 1918. 
Dent  ▼.  Bird,  67  Oal.  662,  d.  1170. 
Dent  y.  Holbrook,  64  Oal.  146,  d.  2870. 
Dentsel  V.  Waldie,  80  Oal.  US,  d.  660^  661, 

1459. 
Denver  v.  Barton,  28  Oal.  649,  d.  1«B,  28SS. 
De  Pedrorena  v.  Hotchkiss,  96  OaL  638,  d.  118. 

172,  353. 
De    Pedrorena   v.    Superior   Oourt  of    Saa 

Di^[0  Ooanty,  80  Oal.  144,  d.  494,  IISS. 
Deputy  V.  Staj^eford,  19  Oal.  302,  d.  167,  168, 

446,2065. 
Depuy  T.  Williams,  26  Oal.  300,  d.  1004, 1006y 

1023, 1186, 1333, 1926. 
Derby  v.  Jackman,  89  Oal.  1,  d.  2S9;  1006, 

1108. 
Derby  t.  Bounds,  68  Oal.  669,  d.  11(». 
Derby  v.  Stevens,  64  OaL  287,  d.  684. 
De  Bo  V.  Coides,  4  Oal.  117,  d.  1645,  SIOS, 

2268. 
Derringer  v.  Plate,  28  Oal.  292,  d.  2867,  28SB. 
De  Butte  v.  Muldrow,  16  Oal.  606,  d.  41,  4K, 

466,  684,  592, 1017, 1727, 1728. 
Descalso  v.  Municipal  Oourt  of  Appeals,  00 

Oal.  296,  d.  1664. 
De  Sepulveda  y.  Baugh,  74  OaL  468,  d.  SOOt 
Desmond,  Ex  parte,  58  Oal.  399,  d.  388. 
Desmond  v.  Dunn,  65  Oal.  242,  d.  2030,  20n, 

2032,  2034,  2510. 
Desmond  v.  Fans,  83  Oal.  134,  d.  145. 
Desmond  v.  Superior  Oourt  of  the  City  and 

Oounty  of  San  Francisco,  50  Oal.  274,  d.  480. 
De  Thomas  v.  Witherby,  61  Oal.  82,  d.  846S. 
De  Toro  v.  Bobinson,  01  Oal.  371,  d.  1604, 

1883, 1889. 
De  Uprey  v.  De  Uprey,  23  Oal.  362,  d.  2617. 
De  Uprey  v.  De  Uprey,  27  Oal.  329,  d.  960, 

1467,  2177. 
Deupres  v.  Deupres,  6  Oal.  387,  d.  1467, 1801. 
Deville  v.  Southern  Pao.  B.  B.  Oo.,  60  Od. 

383,  d.  2413. 
Devlin  ▼.  Anderson,  38  Oal.  82,  d.  1042. 
Devoe  v.  Devoe,  61  Oal.  643,  d.  1282, 179S. 
Dewar  v.  Buis,  88  Oal.  386,  d.  2773,  2774. 
Dewey  v.  Bowman,  8  Gal.  146,  d.  241,  412; 

2249,  2283,  2288. 
Dewey  v.  Frank  Bros.  Se  Go.,  62  Oal.  S43,  d. 

241,2077. 
Dewey  v.  Gray,  2  Oal.  874,  d.  1708, 1730. 
Dewey  v.  Lam  bier,  7  Oal.  347,  d.  651,  674, 684. 
Dewey  v.  Latson,  6  Oal.  130,  d.  183. 
Dewey  v.  Latson,  6  Oal.  608,  d.  2021. 
Dewey  v.  Superior  Oourt,  81  OaL  64,  d.  UE^ 

566,  671, 1504. 
De  Witt  T.  Duncan,  46  Oal.  842,  d.  2441,  2676. 
De  Witt  V.   Hays,  2  Cal.  463,  d.  1077,  1«8, 

1499, 1602,  2231,  2393,  2796,  2800,  2803,  3021 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8117 


De  Witt  ▼.  Porter,  13  Cal.  171,  d.  324. 

De  Witt  T.  San  Francisco,  2  Cal.  289,  d.  640, 

639,  640,  2036. 
De  Witt  T.  Wright,  67  Gal.  676,  d.  1742. 
Dexter  ▼.  Pangh,  18  Cal.  372,  d.  2560. 
Dezerillo  v.  Saperior  Court  of  the  City  and 

County  of  San  Francisco,  69  Cal.  180,  d. 

489. 
Dias  T.  PiiilUps,  69  Cal.  298,  d.  2166. 
Dick,  Estate  of.  74  Cal.  284,  d.  2683. 
Dickenson  y.  Bolyer,  66  Cal.  286,  d.  1848. 
Dickey  t.  Davis,  39  Cal.  666,  d.  2071. 
Dickey  y.  Horlbnrt,  6  Cal.  843,  d.  705, 1041. 
Dickinson  v.  Magaire,  9  Cal.  46,  d.  1302, 1306, 

1311,  2236. 
Dickinson  v.  Owen,  11  Gkl.  71,  d.  374, 1454. 
Dickinson  ▼.  Van  Horn,  9  Cal.  207,  d.  262, 

2066, 2092,  2096. 
Diefendorft  y.  Hopkins,  06  Cal.  843,  d.  223, 

1289, 1444.  2872. 
Diemer  t.  Berber,  76  Cal.  287,  d.  1763. 
Diets  ▼.  Mission  Transfer  Co.,  96  Cal.  92,  d. 

948, 1300, 1612, 1728. 
Digging  ▼.  Brown,  76  Cal.  318,  d.  2705, 2707. 
Digging  T.  Beay,  64  Cal.  626,  d.  2721. 
Digging  V.  Thornton,  96  Cal.  417,  d.  984. 
Dikeman  y.  Norrie,  86  Cal.  04,  d.  226,  230, 

2883,2884. 
Dilla  y.  Bohall,  63  Cal.  709,  d.  1291,  2864. 
Dilla  y.  BohaU,  62  Cal.  610,  d.  2364. 
Dillon  y.  Byrne,  6  Cal.  456,  d.  1406,  1409, 

1988. 
Dillon  y.  Center,  68  Cal.  661,  d.  86,  1010, 

1023, 1026. 
Dillon  V.  Saloude,  68  Cal.  267,  d.  2343,  2346, 

2349,2368. 
Dimick  y.  CampbeU,  81  Cal.  238,  d.  168.  260. 

067.  2730. 
Dimick  y.  Deringer,  32  Cal.  488,  d.  97,  966, 

1010, 1012, 1037. 
Dimmick  y.  Dimmick,  06  Cal.  323,  d.  929, 

1445, 1446, 1448. 
Dimmig,  Ex  parte,  74  Cal.  164,  d.  719. 
Dinan  y.  Fitzgibbon,  63  Cal.  387,  d.  304. 
Dinan  y.  Stewart,  48  Cal.  667,  d.  112, 113. 
Dingley  v.  Bank  of  Ventura,  67  Cal.  467,  d. 

1964,  2938,  2939. 
Dingley  y.  Greene,  64  Cal.  333,  d.  478, 1842. 
Dingley  y.  Greene,  54  Cal.  597,  d.  1842. 
Dingman  v.  Randall,  13  Cal.  612,  d.  1988, 
Dixey  y.  PoUock,  8  Cal.  670,  d.  828,  330,  346, 

366. 
Dixon  y.  Allen,  69  Cal.  627,  d.  1741,  1742, 

1743. 
Dixon  V.  Brownlie,  38  Cal.  321. 
Dixon  y.  Mayes,  72  Cal.  166,  d.  2797,  2827. 
Dixon  y.  Pluns,  98  Cal.  384,  d.  2061,  2064, 

2069,  2666,  2966. 


Doak,  Estate  of,  46  Cal.  673,  d.  1266. 
Doane  y.  Houghton,  76  Cal.  360.  d.  2264, 2270^ 

2708,  2717. 
Doane  y.  Scannell,  7  Cal.  803,  d.  464,  2180. 
Doane  y.  Weil,  68  Cal.  834,  d.  2781. 
Dobbins  y.  Dollarhide,  15  Cal.  874,  d.  118, 126, 

136. 
Dobbins  y.  Supervisors  of  Yuba  County,  6 

Oal.  414,  d.  2667. 
Dobinson  y.  McDonald,  02  Oal.  83,  d.  7,  60, 

2J9,  2466. 
Dobson,  Ex  parte,  81  Cal.  497,  d.  786. 
Dodge  y.  Ckrk,  17  Cal.  686,  d.  2594,  2619. 
Dodge  y.  Meyer,  61  Cal.  406,  d.  876,  444,  2868. 
Dodge  y.  Ridenour,  62  Cal.  263,  d.  968. 
Dodge  y.  Walley,  22  Cal.  224.  d.  941.  1216, 

1221,2926. 
Dodge  y,  Yates,  76  Cal.  251,  d.  2328,  2927. 
Doe  y.  Culverwell,  35  Cal.  291,  d.  681. 1971, 

2681. 
Doe  v.  Sanger.  78  Cal.  150,  d.  2268,  2640. 
Doe  y.  Sanger,  83  Cal.  203,  d.  1016. 
Doe  y.  Tyler,  78  Oal.  21,  d.  1016. 
Doe  y.  Vallejo,  29  Cal.  386,  d.  240,  462, 1664, 

2002. 
Doerfler  y.  Schmidt,  64  Oal.  266,  d.  172, 1364, 

2730. 
Doherty  y.  Enterprige  Min.  Co.,  60  Cal.  187, 

d.  217,  2072. 
Doherty  v.  Thayer,  81  Cal.  140,  d.  88, 1168, 

1304, 1698,  2766,  2866. 
Doha  y.  Dohg,  60  Oal.  266,  d.  2634. 
Dolan,  Estate  of.  79  Cal.  66,  d.  3043. 
Dolan  y.  Scanlan,  67  Cal.  261,  d.  51  59. 
Doland  v.  Mooney,  72  Cal.  84,  d.  2799,  2806. 
Doland  y.  Mooney.  79  Cal.  137,  d.  2838,  2830. 
Dolbeer  y.  liyinggton,  100  Oal.  617,  d.  1188, 

1827. 
Dolhequy  y.  Tabor,  22  Cal.  270,  d.  2363. 
Doll  y.  Andergon,  27  Cal.  248,  d.  167,  262, 

810,  313,  317, 1670. 
DoU  y.  FeUer,  16  Cal.  432,  d.  1006, 1012, 1081, 

1667. 
Doll  y.  Good,  38  Oal.  287,  d.  1603,  2246,  2247, 


Doll  y.  Meador,  16  Cal.  205,  d.  2322,  2324, 

2326,  2330,  2373,  2374,  2376. 
Doll  y.  Smith,  32  Cal.  476,  d.  116. 
Dolliver  y,  DolUver,  04  Cal.  642.  d.  174, 1435, 

2468. 
Domec  y.  Steamg,  30  Cal.  114.  d.  1200,  1486. 
Domingo  v.  Getman,  0  Cal.  07,  d.  442,  3056. 
Domingos  y.  Board  of  Supervisors,  61  Cal. 

608,  d.  646,  2745. 
Domingues  v.  Domingues,  4  Cal.  186,  d.  705. 
Domingues  y.  Botiller,  74  Cal.  467,  d.  1867. 
Domingnes  v.  Domingues,  7  Cal.  424.  d.  1523, 

2631,  2634. 


Digitized  by 


Google 


8118 


TABLE  OF  OASES  DIGESTED:. 


Doiningues  ▼.  Maacotti,  74  Cal.  260,  d.  143, 

261, 1081,  2085. 
Donahue,  Estate  of,  36  Cal.  320,  d.  1127. 
Donabne,  Ex  parte,  66  Cal.  474,  d.  801. 
Donahue  y.  Cromartie,  21  Oal.  80,  d.  263, 1837, 

1838. 
Donahue  ▼.  El  Dorado  County,  49  Oal.  248, 

d.2847. 
Donahue  t.  Qallavan,  43  Oal.  673,  d.  171, 

1001,  2295,  2296,  2627. 
Donahue  t.  Gift,  7  Cal.  242,  d.  1360. 
Donahue  t.  Graham,  61  Cal.  276,  d.  2601. 
Donahue  t.  McNnltjr,  24  Cal.  411,  d.  1109, 

1173, 1221, 1222, 1223. 
Donahue  v.  Meiater,  88  Oal.  121,  d.  1668, 

1669, 1916, 1919. 
Donald  ▼.  Seals,  67  Gal.  399,  d.  48, 1961,  Sill, 

2438. 
Donelly  ▼.  Oumui,  54  Cal.  28S,  d.  1176. 
Donelly  v.  Potter,  66  Cal.  474,  d.  1042. 
Donlon  ▼.  Jewett,  88  Oal.  680,  d.  603,  2662, 

2663,2948. 
Donnelly  y.  Howard,  60  Cal.  291,  d.  2706. 
Donnelly  t.  Hufscbmidt,  79  Oal.  74,  d.  909, 

2061. 
Donnelly  T.  Harks,  47  Oal.  187,  d.  2686,  2603. 
Donnelly  t.  Straeven,  63  Cal.  182,  d.  333. 
Donnelly  T.  Tillman,  47  Cal.  40,  d.  2686, 2893. 
Donner  v.  Palmer,  23  Cal.  40,  d.  1609, 1689, 

2066. 
Donner  T.  Palmer,  31  Cal.  600,  d.  1160,  1476, 

1000, 1001, 1003,  2800,  2600. 
Donner  v.  Palmer,  45  Oal.  180,  d.  266,  277. 
Donner  ▼.  Palmer,  51  Cal.  620,  d.  1731,  2667, 


Donohoe  ▼.  Gamble,  38  Oal.  340,  d.  481,  2280. 
Donohoe  v.   Mariposa  etc.  Min.  Co.,  66  Oal. 

317,  d.  168,  240,  662, 1173,  2613. 
Donohue  v.  Superior  Court,  06  Cal.  262,  d. 

1771. 
Donovan  t.  Judson,  81  Oal.  834,  d.  602,  2043. 
Doolan  T.  McCauley,  66  Cal.  476,  d.  33, 1241. 
Dooling  T.  Moore,  10  Cal.  81,  d.  112, 104. 
DooUng  T.  Moore,  20  Oal.  141,  d.l06, 106. 
Doolittle  y.  Woodcock,  66  Cal.  258,  d.  217. 
Dooly  V.  Norton,  41  Oal.  439,  d.  101, 176. 
Dopman  v.  Hoberlin,  6  Cal.  413,  d.  1180. 
Doran  y.  Central  Pac.  R.  B.  Co.,  24  Cal.  246, 

d.  30,  1021,  2321,  2320,  2343,  2409. 
Doran  t.  Doran,  00  Cal.  311,  d.  1364,  2877, 

2878. 
Dore  V.  Covey,  13  Cal.  502,  d.  118,  119, 126. 
Dore  V.  Dougherty,  72  Cal.  232,  d.  191,  969, 

1202, 1204,  2727. 
Dore  V.  Sellers,  27  Cal.  688,  d.  1842. 
Dore  V.  Thomburgh,  90  Cal.  64,  d.  1660,  2618. 
Dorente  v.  Sullivan,  7  Cal.  279,  d.  961. 
Dorland,  EsUte  of,  63  Cal.  281,  d.  1096, 1109. 


Dorland  ▼.  Bergson,  78  GU.  637,  d.  2682,  9683^ 

2700. 
Dorland  v.  Cunningham,  66  Oal.  484,  d.  2101. 
Dorland  y.  Dorland,  66  Oal.  ISO,  d.    1099, 

2824. 
Dorland  v.  Hanson,  81  Cal.  202,  d.  1197»  1106, 

1200. 
Dorland  v.  Magilton,  47  Cal.  485,  d.  S3. 
Dorland  v.  McGlynn,  46  Cal.  18,  d.  148. 
Dorland  v.  MoQlynn,  47  Oal.  47,  d.  1171.  2705, 

2712,  2715,  2719. 
Dorland  v.  Smith,  93  Oal.  120,  d.  1108,  ia08> 

1209. 
Dom  T.  Baker,  92  Oal.  194,  d.  147. 
Dom  V.  Baker,  96  Oal.  206,  d.  1016, 2366, 2366. 

2610. 
Dom  T.  Oi»nk,  06  Oal.  881,  d.  187. 
Dom  ▼.  Howe.  62  Gal.  630,  d.  1405. 
Dom  V.  Howe,  50  Oal.  129,  d.  1107. 
Dorris,  Estate  of,  03  Cal.  611,  d.  1230,  2500. 
Dorris  V.  Sullivan,  80  Cal.  62,  d.  166,  246. 
Dorris  V.  Sullivan,  00  Cal.  270,  d.  2600,  3010. 
Dorsey.  EsUte  of,  76  0»1.  268,  d.  1121. 
Dorsey  y.  Barry,  24  Cal.  449,  d.  83, 1048, 1061. 
Dorsey  t.  Manlove,  14  Oal.  553,  d.  2866,  2866, 

2867. 
Dorsey  v.  McFarland,  7  Oal.  342,  d.  1418. 
Doty  V.  O'Neil,  96  Cal.  244,  d.  1524. 
Dougherty  v.  Austin,  94  Cal.  601,  d.  542. 
Dougherty  v.  Bartlett,  100  Cal.  ^6,  d.  1094, 

1248, 1252, 1428. 
Dougherty  v.  Coffin,  69  Gal.  454,  d.  204,  2098, 

2713. 
Dougherty  v.  Creary,  30  Cal.  290,  d.  1077, 

1036, 1942,  2188. 
Dougherty  y.  Dore,  63  Gal.  170,  d.  1610,  2623. 
Dougherty  v.  Foley,  32  Oal.402,  d.  2690.  2897. 
Dougherty  v.  Friermuth,  68  Cal.  240,  d.  2666. 
Dougherty  v.  Haggin,  66  Cal.  522,  d.  8013. 
Dougherty  t.  Haggin,  61  Cal.  305,  d.  9013. 
Dougherty  t.  Harrison,  64  Cal.  428,  d.  2710. 
Dougherty  ▼.  Henarie,  47  Cal.  9,  d.  202,  8715, 

2722,2838. 
Dougherty  v.  Henarie,  40  Cal.  686,  d.  280. 
Dougherty  v.  Hitchcock,  35  Oal.  612,  d.  2686, 

2686,  2606,  2706. 
Dougherty  v.  Miles,  97  Gal.  668,  d.  26,  2399. 
Dougherty  v.  Miller,  36  Cal.  83,  d.  2686, 2706. 
Dougherty  v.  Miller,  38  Cal.  648,  d.  1666. 
Dougherty  v.  Nevada  Bank  of  San  Fr&nciaoo, 

68  Cal.  276,  d.  216,  067. 
Dougherty  v.  Nevada  Bank,  81  Cal.  162,  d. 

244,2698. 
Dougherty  y.  Rosenberg,  62  Cal.  32,  d.  2006. 
Dougherty  v.  Ward,  89  Cal.  81,  d.  276, 1291. 
Douglas  V.  Dakin,  46  Cal.  49,  d.  162,  ISU, 

2299. 
Douglas  V.  Fulda,  46  Cal.  692,  d.  1712L 
Douglas  V.  Fulda,  50  Cal.  77,  d.  1460. 
Douglas  V.  Fulda,  64  Cal.  688,  d.  144. 
Douglas  V.  Fulda,  54  Cal.  680,  d.  107, 168. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


sue 


I>oaglu  ▼.  Ooald,  62  Oal.  656,  d.  1080,  23S7. 
IXjoglaas  y.  Brooks,  38  Cal.  670,  d.  1638. 
Douglass  T.  Fulda,  59  Cal  285,  d.  282. 
£>ouglas8  Y.  Kraft,  9  Cal.  562,  d.  229,  2S71. 
I>ongla88  T.  Mayor  of  Placerville,  18  Cal.  643, 

d.  2032,  2227,  2826. 
I>oogiaflt  T.  McFarland,  92  Cal.  656,  d.  153, 

1764. 
Douglass  y.  Pacific  M.  L.  Oo.,  4  Oal.  804,  d. 

293,3077. 
Douglass  y.  Todd,  96  Oal.  656,  d.  966,  066, 

Douthitt  y.  Fincb,  84  Oal.  214,  d.  667. 

DoTO  y.  Nnnan,  62  Oal.  399,  d.  1267. 

Dow  y.  Gould  A  Onrry  S.  Min.  Co.,  81  Oal. 

629,  d.  232,  520,  637,  990, 1362,  1436,  1439, 

1440,  1458,  1459. 
Dow  y.  Boss,  90  Cal.  662,  d.  671. 
Dowd  y.  Clarke,  64  Cal.  48,  d.  2690. 
Dowd  y.  Clarke,  61  Cal.  262,  d.  196, 1292. 
Dower  y.  Eichards,  73  Cal.  477,  d.  1932. 
Dowling  y.  Gomerford,  99  Cal.  204,  d.  250, 

2270,  2728. 
Dowling  y.  Polack,  18  Oal.  626,  d.  1608, 1610. 
Downer  y.  Ford,  16  Oal.  346,  d.  1141. 
Downer  y.  Lent,  6  Oal.  94,  d.  2132,  2227. 
Downer  y.  Smith,  24  Oal.  114,  d.  964, 1016, 

1017, 1663, 1900,  1903,  2620. 
Downey  y.  Hellman,  68  Cal.  62,  d.  217. 
Downing  y.  Orayes,  66  Oal.  544,  d.l286, 1834. 
Downing  y.  Le  Dn,  82  Oal.  471,  d.  17,  166, 

1961, 1998. 
Doyle,  Estate  of,  68  Oal.  132,  d.  91. 
Doyle,  Estate  of,  73  Cal.  564,  d.  223,  224, 1293, 

2070,3036. 
Doyle  y.  Oallaghan,  67  Cal.  164,  d.  2629. 
Doyle  y.  Franklin,  40  Cal.  106,  d.  902, 1016, 

1027, 1028,  2244. 
Doyle  y.Franklin,  48  Oal.  637,  d.  167, 246, 1010. 
Doyle  y.  Pbosnix  Ins.  Co.,  44  Cal.  264,  d.  605, 

1645, 1646. 
Doyle  y.  Seawall,  12  Cal.  280,  d.  86. 
Doyle  y.  Seawall,  12  Oal.  426,  d.  153. 
Doyle  y.  Sturla,  38  Oal.  466,  d:  239, 2076, 2078, 


D'Oyly  y.  Oapp,  99  Oal.  163,  d.  1960, 1962. 
Draghiceyich  y.Vnliceyich,  76  Oal.  378,  d.  296. 
Drais  y.  Hogan,  60  Cal.  121,  d.  360,  1433, 

1468, 1466. 
Dndke  y.  Duvenick,  45  Cal.  456,  d.  967, 1633, 

1642,  2728,  2729,  2736,  2736. 
Drake  y.  Eakin,  10  Cal.  312,  d.  3056. 
Drake  y.  Foster,  62  Cal.  226,  d.  227, 1260, 2061. 
Drake  y.  Palmer,  2  Cal.  177,  d.  216. 
Drake  y.  Palmer,  4  Cal.  11,  d.  2866. 
Draper  y.  Douglass,  23  Cal.  347,  d.  1929, 1938. 
Draper  y.  Noteware,  7  Cal.  276,  d.  367, 1768. 
Dresbach  y.  California  Pac.  R.  B.,  67  Oal. 

462,  d.  604. 
Dresbach  y.  His  Creditors,  63  Oal.  187,  d. 

805,399. 


Dresbach  y.  Minnls,  45  Gal.  228,  d.  1138. 
Dressier,  Ex  parte,  67  Cal.  257,  d.  1381. 
Dreox  y.  Domec,  18  Oal.  83,  d.  622, 1183, 1761, 

1764,  3061. 
Drew  y.  Central  Pao.  B.  B.  Co.,  61  Gal.  426, 

d.  508. 
Drew  y.  Pedlar,  87  Gal.  443,  d.  906, 1603, 1605 

2934,  2945,  2946. 
Drew  y.  Smith,  88  Gal.  325,  d.  2037, 2385, 2676, 


Drezler  y.  HcGlynn,  99  Gal.  143,  d.  422. 
Drexler  y.  Seal  Bock  Tobacoo  Go.,  78  Oal.  624, 

d.  197. 
Dreyfoua  y.  Adams,  48  Oal.  131,  d.  202,  2668. 
Dreyfus  y.  Hirt,  82  Cal.  621,  d.  1713,  1722, 

2447. 
Dreyfuss  y.  Giles,  79  Gal.  409,.  d.  276,  UOS, 

1106. 
Dreyfuss  y.  Tompkins,  64  Oal.  448,  d.  1625. 
Dreyfuss  y.  Tompkins,  67  Cal.  339,  d.  1697. 
Drinkbousey.  Spring  Valley  Water  Works, 

80  Cal.  808,  d.  2950. 
Drinkhouse  y.  Spring  Valley  Water  Works,  87 

Oal.  253,  d.  1064, 1290. 
Driscoll  y.  Howard,  63  Oal.  438,  d.  2721. 
Driscoll  y.  Market  St.  Gable  By.  Go.,  97  Gal. 

663,  d.  235,  239,  2423,  2424. 
Druke  y.  Heiken,  61  Cal.  346,  d.  1362. 
Drum  y.  Whiting,  9  Cal.  422,  d.  2238. 
Dubbers  v.  Goux,  61  Cal.  163,  d.  2in. 
Dubordieu  y.  Butler,  49  Cal.  612,  d.  1776, 1777. 
Dubordieu  y.  Butler,  49  Cal.  622,  d.  1776. 
Du  BruU  y.  Jessup,  64  Oal.  118,  d.  217,  2070. 
Du  Brats  y.  Jessup,  70  Gal.  76,  d.  68, 604. 
Dudley  y.  Thomas,  23  Cal.  365,  d.  296,  296, 

300. 
Daell  y.  Bear  Biyer  Go.,  6  Gal.  84, d.  216,  233, 

238, 1137. 
Duff  y.  Dnfi,  71  Cal.  613,  d.  61,  96,  249, 1168, 

1226, 1227, 1333, 1336, 1338,  2084,  2086,  2636» 

2641. 
Duff  y.  Duff,  87  Cal.  104,  d.  208,  239. 
Duff  y.  Fisher,  16  Cal.  376,  d.  167, 168. 829, 

1085,  2065,  2230,  2680,  2500,  2599. 
Duff  y.  Hobbs,  19  Oal.  646,  d.  2546. 
Du£Bcy  y.  Shields,  63  Oal.  332,  d.  2022. 
Duffy  y.  Greenebaum,  72  Cal.  157,  d.  119, 128. 
Duffy  y.  Hobson,  40  Gal.  240,  d.  80,  626, 

1566. 
Dufonr  y.  Gentral  Pao.  B.  B.  Go.,  67  Oal. 

319,  d.  1626,  2067,  2050,  2061. 
Dnlin  y.  Pacific  Wood  and  Goal  Go.,  98  Oal. 

304,  d.  187. 
Dulton  y.  Shelton,  3  Cal.  206,  d.  832. 
Dumphy  y.  Guindon,  13  Cal.  28,  d.  86,  88. 
Dunbar  y.  Alcalde  etc.  of  San  Francisco,  1, 

Oal.  866,  d.  637,  1906,  2042. 
Duncan,  Ex  parte,  63  Gal.  410,  d.  309. 
Duncan,  Ex  parte,  64  Gal.  76,  d.  369. 
Duncan  y.  Gardner,  46  Oal.  24,  d.  2368!. 


Digitized  by 


Google 


8120 


TABLE  OF  OASES  DIGESTED. 


Duncan  t.  Orady,  99  Oal.  562,  d.  147. 
Duncan  ▼.  Thomas,  81  Gal.  66,  d.  1098,  2218. 
Danker  t.  Lutz,  48  Gal.  464,  d.  2727. 
Donlap  T.  Kelsey,  6  Oal.  181,  d.  2393. 
Dnnlap  v.  Standard  Gon.  Min.  Go.,  61  Gal. 

237,  d.  237. 
Dunlap  y.  Steere,  92  Gal.  344,  d.  969,  1333, 

1632, 1635. 
Dunn  V.  Daly,  78  Gal.  640,d.  588,  601, 602, 905. 
Dunn  V.  Dunn,  62  Gal.  176,  d.  1794. 
Dunn  t.  Ketchum,  38  Gal.  93,  d.  2123,  2776. 
Dunn  T.  Mackey,  80  Gal.  104,  d.  54,  329,  332. 
Dunn  T.  Toier,  10  Gal.  167,  d.  1410,  1419, 

1421,  2168. 
Dunne,  Estate  of,  63  Gal.  631,  d.  92. 
Dunne,  Estate  of,  68  Gal.  543,  d.  1254, 1255, 

1260, 
Donne,  Estate  of,  65  Cal.  378,  d.  1181. 
Donne  v.  Altschul,  67  Oal.  472,  d.  2697. 
Donne  t.  Dunne,  66  Oal.  167,  d.  3045. 
Donne  ▼.  Mastick,  60  Cal.  244,  d.  1569, 1660, 

8042. 
Dunning  t.  Rankin,  19  Gal.  640,  d.  1160, 1183. 
Dunphy  ▼.  Belden,  67  Oal.  427,  d.  1772. 
Dunsmoor  t.  Furstenfeldt,  SSGal.  622,  d.  807, 

808,  335,  346,  970. 
Dunton  y.  Niles,  96  Oal.  494,  d.  618,  994,  996. 
Dupond  T.  Barstow,  45  Gal.  446,  d.  2152,  2341, 

2621. 
Dupont  y.  Wertbeman,10  Gal.  354,  d.  43,  46, 

48,  446,  964. 
Du  Prat  y.  James,  61  Gal.  361,  d.  1292. 
Du  Prat  y.  James,  66  Oal.  656,  d.  1914,  1917, 

1918. 
Du  Pratt  y.  Lick,  38  Oal.  691,  d.  1826, 1826. 
Dopre  y.  Fall,  10  Cal.  430,  d.  431, 1083. 
Duprey  y.  Moran,  4  Cal.  196,  d.  1216. 
Dopuy  y.  Leayenwortb,  17  Gal.  262,  d.  %6, 

2196,  2202,  8066. 
Dupny  y.  Shear,  29  Gal.  288,  d.  2231,  2287, 

2726. 
Durfee  y.  Garyey,  66  Cal.  406,  d.  1461. 
Durfee  y.  Oaryey,  78  Gal.  546,  d.  997. 
Durfee  y.  Plaisted,  38  Oal.  80,  d.  1879,  2374. 
Durgin  y.  Neal,  82  Oal.  596,  d.  280,  906,  2053. 
Durham,  Estote  of,  49  Oal.  490,  d.  1112,  lllS. 
Durkee  y.  Gentral  Fac  B.  B.  Co.,  66  Gal. 

888,  d.  2162. 
Dorkee  y.  Central  Fac.  B.  B.  Go.,  69  Gal. 

533,  d.  2419. 
Dorkee  y.  Cota,  74  Gal.  813,  d.  604,  2504. 
Durkee  ▼.  Garyey,  84  Gal.  690,  d.  266,  280, 

282. 
Durkin  y.  Burr,  60  Cal.  360,  d.  2872,  2873. 
Duryea  y.  Boucher,  67  Oal.  141,  d.  243, 1916. 
Duryea  y.  Burt,  28  Oal.  560,  d.   2188,  2189, 

2190. 
Dossol  y.  Bmguiere,  60  Oal.  466,  d.  417,  2625, 

2764. 


Dusy  y.  Helm,  69  Oal.  188,  d.  808;  187S. 
Dusy  y.  Prudom,  96  CdL  646,  d.  1680,   1887» 

1858,2277. 
Dutch  Flat  Water  Go.  ▼.  Mooney,  IS  Oal.  SB*, 

d.  1323, 1919, 1927. 
Dutertre  y.  Driard,  7  Oal.  640,  d.  U04. 
Dtttertre  y.  Superior  Goort  of  the  City  «im1 

Gounty  of  San  Frandsoo,  84  Oal.  636,  d.  SM, 

285,  2316. 
DutU  y.  Pacheoo,  21  Oal.  438,  d.  1643,  8502. 
Dotton  y.  Warachaoer,  21   Oal.  60O,  d.   91, 

1009, 1010, 1710, 1949, 1960, 1076, 1976,  3111. 

2113. 
Dwain  y.  Descalso,  66  Oal.  416,  d.  1762, 176S. 
Dwindle  y.  Henriqnes,  1  OaL  887,  d.  166,  237, 

1168,  1286, 1531,  8066. 
Dwyer  y.  GarroU,  86  Cal.  298,  d.  1700. 
Dye  y.  Bailey,  2  Oal.  888,  d.  974,  976. 
Z^e  y.  Dye,  11  Oal.  168,  d.  1440, 1806,  223S. 
Dyer  y.  Barstow,  60  Oal.  662,  d.  1680,  2806, 


Dyer  y.  Baratow,  63  Oal.  81,  d.  2701. 
I^er  y.  Bradley,  88  Oal.  600,  d.  122, 144. 
Dyer  y.  Bradley,  89  Oal.  557,  d.  380,  381,  30*, 

895,399. 
Dyer  y.  Biogan,  67  Cal.  234,  d.  280,  2716. 
Dyer  y.  Brogan,  70  Oal.  136,  d.  1289,  2720. 
Dyer  y.  Chase,  62  Oal.  440,  d.  2687,  2714. 
Dyer  y.  Chase,  67  Oal.  284,  d.  2722. 
Dyer  y.  Harrison,  63  Oal.  447,  d.  2706,  2707, 

2709. 
Dyer  y.  Hudson,  66  Oal.  372,  d.  1168. 
I^er  y.  Hudson,  66  Oal.  874,  d.  2687. 
I^er  y.  Leach,  91  Cal.  191.  d.  166.  2894. 
Dyer  y.  Martinovich,  63  CaL  353,  d.  2707. 
Dyer  y.  Miller.  58  Gal.  586,  d.  2686. 
Dyer  y.  North,  44  Gal.  167,  d.  291,  203,  2884, 

2688,  2716,  2718. 
Dyer  y.  Parrott,  60  Oal.  661,  d.  8712. 
Dyer  y.  Placer  Gounty,  90  OaL  876,  d.  811, 

2419,  2563. 
Dyer  y.  Pixley,  44  Gal.  168,  d.  8718. 
I^er  y.  Scalmaniiii,  69  Oal.  637,  d.  4,  8708^ 

2709,  2710. 
Dyson  y.  Bradshaw,  23  Cal.  628,  d.  93%  lOU, 
2327. 

Eads  y.  Clarke,  68  Oal.  481,  d.  23S7. 
Eagan  y.  Delaney,  16  Cal.  85,  d.  1020,  2077. 
Earl  y.  Bull,  16  Oal.  421,  d.  1612,  2497,  2406. 
Earley.  Board  of  Education  of  San  Fran* 

Cisco,  66  Cal.  489,  d.  2539. 
Early  y.  Mannix,  15  Gal.  1^,  d.  1768. 
Early  y.  Bedwood  City,  67  Oal.  193.  d.  816, 

334. 
Easterby  y.  Larco,  24  Oal.  179,  d.  2090,  209L 
Easterling  y.  Power,  12  Cal.  88,  d.  20n. 
Easterly  y.  Basaignano,  20  OaL  489,  d.  3066, 

3066. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8121 


Eastin  y.  Bank  of  Stockton,  66  Cal.  123,  d. 

1760, 1764,  1766. 
Eastman,  EeUte  of,  60  Cal.  308,  d.  497,  2450. 
Eastman  t.  Ck>ok,  90  Oal.  238,  d.  248. 
Eastman  t.  Turman,  24  Cal.  379,  d.  421,  423, 

1579, 1995. 
Easton  t.  Cressey,  100  Cal.  76,  d.  906,  2936, 

2477. 
Easton  y.  Montgomery,  90  Oal.  307,  d.  2470, 

2612,  2917,  2922,  2923,  2924,  2926,  2932,  2944. 
Easton  t.  O'Beilly,  63  Oal.  305,  d.  30, 1023. 

2772. 
Eaton  Y.  Brown,  96  Cal.  871,  d.  1039. 
Eaton  Y.  MalatesU,  92  Cal.  76,  d.  1861. 
Eaton  Y.  Palmer,  11  Cal.  341,  d.  669, 670,  671. 
Eaton  Y.  Bicheri,  83  Cal.  186,  d.  697, 1138, 

3078. 
Eaton  Y.  Bocoa,  76  Cal.  93,  d.  221, 1944,  2013. 
Ebel  Y.  Chandler,  93  Cal.  372,  d.  323. 
Eberbard  y.   Tuolumne  Water  Co.,  4  Cal. 
■  308,  d.  2122,  2863. 
Eby  Y.  Board  of  School  Trustees,  87  Cal.  166, 

d.  1768, 1780, 1781, 1784,  1785. 
Ebjr  Y.  Foster,  61  Cal.  282,  d.  1411, 1609. 
Ecbols  Y.  Cheney,  28  Cal.  167,  d.  46. 
Eck  Y.  Hoffman,  55  Cal.  501,  d.  332,  990. 
Eckart  y.  Campbell,  39  Cal.  256,  d.  2354. 
•Eckstein  y.  Calderwood,  27  Cal.  413,  d.  2097. 
Eckstein  y.  Calderwood,  34  Cal.  658,  d.  1208. 
Eclipse  Gold  etc.  Min.  Co.  y.  Spring,  69  Cal. 

304,  d.  1920,  1921, 1928. 
Eddelbuttel  y.  Durrell,  66  Oal.  277,  d.  2078. 
Eddy  Y.  Simpson,  3  Cal.  249,  d.  3006,  3009. 
Ede  Y.  Cogswell,  79  Gal.  278,  d.  2884,  2691. 
Ede  Y.  Hazen,  61  Cal.  360,  o.  1644. 
EJe  Y.  Johnson,  16  Oal.  53,  d.  37, 1651,  2022, 

2023. 
Ede  Y.  Knight,  93  Cal.  169,  d.  228,  260,  630, 

2697,  2699,  2705,  2709,  2714,  2719. 
Edgar  y.  Gray,  6  Cal.  267,  d.  667. 
Edgar  Y.  SteYeoson,  70  Cal.  286,  d.  289, 1282, 

2266,2996. 
Edgerty  y.  Schooner  San  Lorenao,  29  Oal. 

418,  d.  2667. 
Edmondson  Y.  Alameda  County,  24  Oal.  849, 

d.  197. 
Edmondson  y.  Mason,  16  Cal.  386,  d.  1276, 

1601,  2310. 
Edwards  y.  Bengnot,  7  Cal.  162,  d.  336. 
Edwards  y.  Burris,  60  Cal.  167,  d.  2018,  2676. 
Edwards  y.  County  of  Fresno,  74  Cal.  476,  d. 

989. 
Edwards  v.  Orepin,  68  Cal.  37,  d.  594. 
Edwards  y.  Estell,  48  Cal.  194,  d.  594,  2688, 

2772. 
Edwards  y.  Hellings,  99  Cal.  214,  d.  1648. 
Edwards  y.  BoUey,  96  Cal.  408,  d.  2374,  2768. 
Edwards  y.  Byan,  46  Cal.  243,  d.  493. 

OaJU  DlQttt,  VOU  UL— Its 


Edwards  y.  San  Jose  Printing  and  Publishing 

Soc.,  99  Cal.  431,  d.  1741,  1742,  1743,  1744. 
Edwards  y.  Sonoma  Valley  Bank,  59  Cal.  136, 

d.  628. 
Edwards  y.  Sonoma  Valley  Bank,  60  Oal.  148, 

d.  1343. 
Edwards  y.  Southern  Pao.  B.  B.  Co.,  48  Oal. 

460,  d.  2967. 
Eel  Biyer  etc  B.  B.  Co.  y.  Field,  67  OaL  429, 

d.  2410. 
Eel  BiYer  Nay.  Co.  y.  Stmyer,  41  Cat.  616,  d. 

660. 
Efford  y.  South  Pao.  0.  B.  B.  Co.,  62  Cal.  277 

d.  213. 
Egan  y.  Egan,  90  Cal.  16,  d.  1606, 1607,  2102. 
Egery  y.  Buchanan,  6  Gal.  63,  d.  1224,  2131, 

2556,2560. 
Eggers  y.  Hink,  63  Oal.  446,  d.  2866,  2868. 
EhrUch  y.  Ewald,  61  Cal.  172,  d.  217. 
Ebrlich  y.  Ewald,  66  Cal.  97,  d.  2287. 
Eidenmuller  y.  Eidenmuller,  37  Cal.  364,  d. 

214,  1792,  1803. 
Eitel  y.  Foote,  89  Cal.  489,  d.  2731,  2833,  2834. 
Ekel  y.  Swift,  47  Cal.  619,  d.  1636. 
Elbert  y.  Los  Angeles  Gas  Co.,  97  Cal.  244, 

d.  584, 1824. 
Elder  y.  Kutner,  97  Oal.  490,  d.  2762,  2760. 
Elder  y.  Spinks,  53  Cal.  293,  d.  1865,  2270. 
El  Dorado  County  y.  Davison,  30  Cal.  620, 

d.  2898. 
El  Dorado  County  y.  Elstner,  18  Oal.  144,  d. 

607,  698, 1081. 
El  Dorado  County  y.  Meiss,  100  Cal.  268,  d. 

1750,  1761, 1762. 
El  Dorado  Connty  y.  Beed,  11  Oal.  130,  d. 

2738. 
Eldridge  y.  OoweU,  4  Oal.  80,  d.  2614,  2079. 
Eldridge  y.  Kay,  46  Oal.  49,  d.  2729,  2736. 
Eldridge  y.  See  Tup  Co.,  17  Cal.  44,  d.  94S, 

961, 1214, 2116,  2439, 2440, 2884. 
Eldridge  y.  Stockton,  30  Oal.  693,  d.  287. 
Eldridge  y.  Wright,  16  Oal.  88,  d.  1606. 
Eldridge  y.  Wright,  56  Cal.  531,  d.  1219,  2019. 
Electric  Light  Co.  y.  San  Bernardino,  100  Cal. 

348,  d.  2037. 
Elgin  y.  Hill,  27  Cal.  872,  d.  426,  976,  3064. 
Elias  y.  Verdugo,  27  Cal.  418,  d.  1160, 1403, 

1999,  2174. 
EUedge  y.  National  etc.  By.  Co.,  100  Oal. 

282,  d.  1811, 1813, 1814,  1817, 1820. 
Ellen  y.  Lewison,  88  Cal.  253,  d.  674, 1S68 

2271. 
EUig  y.  Naglee,  9  Oal.  683,  d.  2888,  ^1. 
Elliott  y.  Chapman,  16  Cal.  383,  d.  121. 
Elliott  Y.  Figg,  69  Cal.  117,  d.  1247,  2337. 
Elliott  Y.  Leopard  Min.  Co.,  62  Cal.  366,  d. 

358. 
Elliott  y.  Osborne,  1  Oal.  396,  d.  1601, 1603, 

2083. 


Digitized  by 


Google 


sm 


TABLE  OP  CASES  DIGESTED. 


Elliott  ▼.  Patteraon,  65  Cal.  109,  d.  1630. 
Elliott  ▼.  Peck,  63  Oal.  84,  d.  UOS. 
EUiott  T.  Shaw,  16  Cal.  377,  d.  969. 
Elliott  V.  Wohlfrom,  SeCal.  384,  d.  1331, 1621. 
Ellis,  Ex  parte,  11  Cal.  222,  d.  1380,  1382, 

1383,  2651. 
Ellis,  Ex  parte,  54  Gal.  204,  d.  787. 
Ellis  y.  Bradbury,  75  Cal.  284,  d.  1707. 
Ellis  Y.  Commissioners,  38  Cal.  629,  d.  S526. 
EUis  V.  Crawford,  39  Cal.  623,  d.  684,  606. 
Ellis  T.  Eastman,  32  Cal.  447,  d.  1651,  2625. 
EUis  ▼.  Eastman,  38  Cal.  195,  d.  46,  2625. 
Ellis  V.  Hall,  23  Cal.  160,  d.  127. 
Ellis  V.  Janes,  10  Cal.  466,  d.  1023. 1710. 
EUis  V.  Jasqmsky,  6  Cal.  444,  d.  974. 
EUis  T.  Jeans,  7  Oal.  409,  d.  1009, 1021, 10S6, 

1136,2112,2916,2926. 
EUmt.  Jeans,  28  Cal.  272,  d.  239,  246,  266, 

1012, 1027, 1031. 
EUis  V.  Polhemus,  27  Cal.  360,  d.  1101, 1109. 
Ellis  V.  Tone,  58  Cal.  289,  d.  1192, 1531,  2996, 

3004,  3006,  3007,  3012,  8013. 
Ellis  V.  White,  47  Cal.  73,  d.  1898. 
EUiB  ▼.  Woodbum,  89  Cal.  129,  d.  868,  360. 
Ellison  T.  Jackson  Water  Co.,  12  Cal.  542, 
d.  48,  582,  1754, 1830, 1840,  2606,  2988,  3079. 
EUissen  ▼.  Halleck,  6  Cal.  886,  d.  1102, 1248, 

1667,  2261,  2599. 
EUsassar  v.  Hunter,  26  Cal.  279,  d.  898, 1861, 

2063. 
EUwood,  Ex  parte,  41  Cal.  209.    Bee  Jones, 

Ex  parte. 
Elmer  v.  Gray,  78  Oal.  283,  d.  1244. 
Elmore  V.  Elmore,  10  Cal.  224,  d.  1806. 
Elms  T.  City  of  Los  Angeles,  68  Cal.  80,  d. 

1768. 
Eltsroth  V.  Byan,  89  Oal.  186,  d.  168,  lUS, 

1161, 1217, 1694,  2370,  2398. 
Eltiroth  V.  Byan,  91  Cal.  584,  d.  679, 1291, 

2277. 
Ely  V.  Ferguson,  91  Oal.  187,  d.  2981. 
Ely  T.  Frisbie,  17  Cal.  260,  d.  102, 107, 1498, 

2239,2371. 
Ely  V.  Yore,  71  Oal.  180,  d.  1306. 
Emeric  v.  Alvarado,  64  Cal.  629,  d.  96, 180, 
206,  233,  239,  247,  602, 673, 1120,  1136, 1166, 
1169, 1188,  1286,  1477,  1696, 1878,  2086,  2170, 
2176,  2178,  2666,  2846,  3077. 
Emeric  v.  Alvarado,  90  Cal.  444,  d.  13,  202, 
226,  678,  934,  945,  946, 1470,  1731,  1970, 1994, 
2003,  2113,  2180,  2181,  2283,  2264,  2809,  2811, 
2837,2844. 
Emeric  ▼.  Gilman,  10  Oal.  404,  d.  700. 
Emeric  ▼.  Penniman,  26  Oal.  119,  d.  1002, 

1246. 
Emeric  T.  Tarns,  6  Cal.  156,  d.  1662, 1996. 
Emerson  v.  Bergin,  71  Cal.  335,  d.  107,  1454. 
Emerson  v.  Bergin,  76  Cal.  197,  d.  992. 
Emerson  v.  Sansome,  41  Cal.  662,  d.  1215. 


Emerson  y.  Santa  Clara  County,  40  Oal.  54S, 

d.  1534, 1535,  2070. 
Emerson  t.  Skaggs,  52  CaL  246,  d.  1764, 1766. 
Emerson  y.  Weeks,  58  Cal.  439,  d.  1703. 
Emerson  y.  Whitaker,  83  Cal.  147,  d.  1121 
Emery  y.  Bradford,  29  Cal.  76,  d.  2899,  2700, 

2702,  2721. 
Emery  y.  Mason,  76  Cal.  222,  d.  2434. 
Emery  y.  Reed,  66  Cal.  361,  d.  2509. 
Emery  y.  San  Francisco  Gas  Co.,  28  Gal.  345, 
d.  1053,  2687,  2689,  2695,  2701,  2702,  2705, 
2791. 
Emery  y.  Syea  Fire  Ina.  Co.,  88  Gal.  800,  d. 

1643, 1647. 
Emmal  y.  Webb,  86  Oal.  197,  d.  246,  250, 

1400  1401. 
Emme'rson  y.  Weeks,  68  Oal.  882,  d.  2106. 
Empire  Gold  Min.  Co.  y.  Bonansa  Odd  IGn. 

Co.,  67  Cal.  406,  d.  176,  2866,  3067. 
Engels  y.  Heatly,  6  Cal.  135,  d.  63. 
Engels  y.  Lubeck,  4  Cal.  31,  d.  1505. 
Engels  y.  McKinley,  5  Cal.  163,  d.  1714. 
Engine  Co.  No.  6  y.  Sacramento,  47  Cal.  BM, 

d.  1170. 
Englander  v.  Bogers,  41  Cal.  420,  d.  285^ 

2932,  2944. 
Englebrecht  y.  Shade,  47  Cal.  627,  d.  1402. 
Engles  y.  MarshaU,  19  Cal.  320,  d.  1344, 1848, 

1349. 
English  y.  Johnson,  17  Oal.  107,  d.  205, 1917, 
1918, 1920, 1921, 1922, 1923, 1929,  1939, 2327. 
EngUsh  y.  Kom,  73  Cal.  617,  d.  239. 
English  y.  Superyisora  of  Sacramento,  19 

Cal.  172,  d.  696. 
Englund  y.  Lewis,  25  CaL  337,  d.  183,  188, 

189, 1486,  2002,  2004,  2006. 
Enkle  y.  Edgar.  68  Cal.  188,  d.  2136. 
Enos  y.  Cook,  66  Oal.  176,  d.  319, 1713, 2013. 
Enos  y.  Sun  Ina.  Co.,  67  Cal.  621,  d.  1S8», 

1549, 1560. 
Enright  y.  San  Francisco  etc  B.  B.  Oo.,  SJ 

Cal.  230,  d.  208, 1163,  2416. 
Ensminger  y.  Mclntire,  23  OaL  693,  d.  1911, 

2104. 
Episcopal  Church  y.  Beits,  74  Oal.  287.   B» 

CaUfomia  Annual  Conference,  etc 
Eproeon  y.  Wheat,  63  Cal.  715,  d.  1427. 
Erdmann,  Ex  parte,  88  Cal.  679,  d.  787. 
Erenberg  y.  Peters,  66  Gal.  114,  d.  608. 
Erkins  y.  Ayer,  68  Cal.  810.  d.  223. 
Erlanger y.  Danielson,  88  Cal.  480.    See  Ito- 

ielson.  Estate  of. 
Ernst  y.  Cummings,  65  Oal.  179,  d.  480, 602. 
Escheated  Estate  of  Guilford,  67  Oal.  380,  i 

71. 
Escheated  Estate  of  Leopold,  67  Cal.  386,  <L 

71. 
Eschrich,  Guardianship  of,  86  OaL  8^  * 
1187,  1374, 1378. 


Digitized  by 


Google 


TABLE  OF  OASES  DIOESTED. 


8128 


Esoone  ▼.  Franks,  67  Cal.  137,  d.  1353. 
XSacoUe  v.  Merle,  9  Cai.  04,  d.  235. 
Eableman   T.   Henrietta  Vineyard  Oo.,  97 

Cal.  670,  d.  2593. 
Eslinger  v.  Eslinger,  47  Gal.  62,  d.  1446, 1804, 

1805. 
Esmond  y.  Obew,  15  Cal.  137,  d.  1933, 1937. 
Esmond  t.  Cbew,  17  Oal.  336,  d.  668. 
Espinosa  t.  Gregory,  40  Cal.  58,  d.  1956, 1958, 

2246,2400. 
Espinosa  ▼.  Pbelan,  77  Oal.  100,  d.  2357. 
Earey  t.  Southern  Pao.  Co.,  88  Cal.  399,  d. 

2058,  2419. 
Estell  V.  Chenery,  3  Cal.  467,  d.  242. 
Estep  V.  Armstrong,  69  Gal.  536,  d.  1335, 2961. 
Estep  V.  Armstrong,  91  Cal.  659,  d.  243,  1075, 

1236. 
Esterbrook  t.  O'Brien,  98  Cal.  671,  d.  1480. 
Estrada  v.  Mnrphy,  19  Oal.  248,  d.  1015, 1018, 

1869, 1872, 1882, 1883, 1884, 1886, 1887,  1888. 
Estrada  t.  Orefia,  54  Cal.  407,  d.  2959. . 
Estrado,  Ex  parte,  88  Cal.  316,  d.  722,  790. 
Estudillo  T.  Meyerstein,  72  Cal.  817,  d.  397. 
Etchebame  t.  Boeding,  89  Cal.  517,  d.  95. 
Etchebome  t.  Aazerais,  46  Oal  121,  d.  1111, 

1143,  3040,  3046. 
Etcbemende  v.  Steams,  44  Gal.  582,  d.  1147, 

2186. 
Etohepare  t.  Agnirre,  91  Cal.  288,  d.  1348, 

1526.  2461,  2462,  2487,  2492. 
Eureka,  City  of,  v.  Armstrong,  83  Cal.  623,  d. 

917,  918,  921,  2675. 
Enreka,  City  of,  v.  Crogban,  81  Oal.  524,  d. 

916,  918,  919,  923,  924. 
Enreka,  City  of,  T.  Dias,  89  Cal.  467,  d.  913, 

2158,  2661. 
Eureka  etc.  B.  B.  Go.  t.  McGrath,  74  Oal.  49, 

d.  90,  96. 
Eureka  Lake  etc.  Co.,  Consolidated,  T.  Su> 

perior  Court,  66  Oal.  311,  d.  568,  660, 1501, 

1600. 
Eustace  t.  Jahns,  38  Cal.  8,  d.  1096, 1248, 

2052,  2514,  2673,  2686. 
Eva  T.  HcMahon,  77  Oal.  467,  d.  905,  938, 

2442,  2910. 
Evans  T.  Bailey,  66  Cal.  112,  d.  634,  635,  639, 

2912. 
Evans  t.  Bidleman,  3  Cal.  435,  d.  606. 
Evans  v.  De  Lay,  81  Oal.  103,  d.  1463,  2185, 

3069,  3070. 
Evans  v.  Evans,  41  Cal.  103,  d.  1791, 1797. 
Evans  v.  Jacob,  69  Cal.  628,  d.  243. 
Evans  V.  Jacob,  69  Cal.  629,  d.  215. 
Everett  v.  Everett,  62  Gal.  383,  d.  1803. 
Everett  v.  Hydraulic  Flume  Tunnel  Co.,  28 

Oal.  226,  d.  2984. 
Eversdon  v.  Mayhev,  65   Oal.  163,  d.  446, 

2339,  2340,  2341,  2887. 


Eversdon  v.  Maybev,  85  Cal.  1,  d.  1184, 1682, 

1731, 1732,  2340,  2913. 
Everson  v.  Mayhew,  67  Cal.  144,  d.  1127. 
Evoy  V.  Tewksbury,  6  Oal.  285,  d.  1719,  2607. 
Bwald  V .  Corbett,  32  Cal.  493,  d.  16,  678, 

682, 1442, 1450,  2172. 
Ewald  V.  Lyons,  20  Oal.  650,  d.  2587. 
Ewing  y.  Jacobs,  49  Cal.  72,  d.  186, 186. 
Ewing  V.  Oroville  Min.  Co.,  56  Oal.  649,  d. 

528,  529,  620,  624. 
Excelsior  Water  and  Min.  Oo.  t.  Eeyser,  68 

Oal.  329,  d.  2315. 
Excelsior  Water  and  Min.  Oo.  ▼.  Pieioe,  00 

Cal.  131,  d.  620,  635,  636,  637,  656. 
Exline  v.  Smitb,  5  Cal.  112,  d.  1668, 1669. 
Ex-Mission  Land  and  Water  Co.  v.  Flash,  97 

Oal.  610,  d.  617,  618,  1079,  1082,  1639, 1644. 
Ex  parte.    See  Particular  Party. 
Eyre  v.  Harmon,  92  Oal.  680,  d.  656, 2656, 2658. 

Fabian  v.  Callahan,  "^  OaL  159,  d.  12,  683, 

2199. 
Fabretti  v.  Superior  Court,  77  Oal.  806,  d.  286, 

287,288. 
Faekler  v.  Wright,  86  Cal.  210,  d.  1662. 
Fagan  v.  Oarty,  77  OaL  852,  d.  167. 
Fagg  y.  Clements,  16  Oal.  389,  d.  961, 1695. 
Fagundes  y.  Central  Pac.  B.  B.  Co.,  79  OaU 

97,  d.  1819,  2054,  2108. 
Fair  v.  Stevenot,  29  Oal.  486,  d.  195, 2111, 2114, 

2446. 
Fairbank  v.  Hughson,  58  Cal.  314,  d.  1162. 
Fairbanks  v.  Bobinson,  64  OaL  250,  d.  1094, 

1970. 
Fairbanks  v.  Dawson,  9  Oal.  89,  d.  2648. 
Fairbanks  v.  Lampkin,  99  Oal.  429,  d.  100. 
Fairbanks  v.  Williams,  68  Oal.  241,  d.  2871. 
Fairbanks  v.  Woodhouse,  6  Cal.  433,  d.  1668, 

1926. 
Fairchild  y.  Amsbaugh,  22  Oal.  572,  d.  3056. 
Fairchild  v.  California  Stage  Co.,  13  Oal.  509, 

d.  507,  908,  1626,  3066. 
Fairchild  v.  Daten,  38  Oal.  286,  d.  105, 107. 
Fairchild  v.  Doten,  42  Oal.  125,  d.  99, 300. 
Fairchild  y.  MuUan,  90  Cal.  190,  d.  676,  2921. 
Fairchild  y.  Wall,  03  Oal.  401,  d.  1771,  2693. 
Faivre  y.  Daley,  03  OaL  664,  d.  322,  607,  941, 

042,  043, 1414,  2934. 
Falk  V.  Beis,  88  Oal.  614,  d.  1043. 
Falk  V.  Strother,  84  Oal.  544,  d.  1778. 
Falk  V.  Waterman,  49  Cal.  224,  d.  2866. 
Falkinburg  v.  Lucy,  36  Cal.  52,  d.  1502,  1606, 

1608,  2867.  2858. 
Falkner  v.  Folsom's  Executors,  6  OaL  412,  d. 

1104. 
Falkner  v.  Hendy,  80  Cal.  636,  d.  1561. 
Falkner  v.  Hunt,  16  Cal.  167,  d.  2790,  2806, 

2806,2825. 


Digitized  by 


Google 


SI24 


TABLE  OF  OASES  DIGESTED. 


Fall  Y.  County  of  Satter,  21  Cal.  237.  d.  471, 

536,1326. 
Fall  T.  Mayor  of  MarysTille,  19  Cal.  891,  d. 

2800,  2812. 
FaU  V.  Paine,  23  Cal.  302,  d.  471. 
Fallon  T.  Brittan,  84  OaL  611,  d.  187,  1606, 

2438. 
Fallon  T.  Butler,  21  CaL  24,  d.  1101,  1106, 

1106. 
Fallon  T.  Dougherty,  12  Cal.  104,  d.  1149. 
Fallon  T.  Eeboe,  38  Cal.  44,  d.  926,  2446. 
Falls  Y.  San  Francisco  etc  By.  Co.,  97  Cal. 

114,  d.  610. 
Fanjoy  t.  Seales,  29  Cal.  243,  d.  1826. 
Fanning  y.  Bobme,  76  Cal.  149,  d.  2684. 
Fanning  ▼.  Foley,  99  Cal.  336,  d.  984, 1476, 

2736. 
Fanning  y.  Leriaton,  93  Cal.  186,  d.  668,  672, 

2708,  2712,  2719. 
Fanning  y.  Schammel,  fl8  Cal.  428,  d.  2608, 


Faris  t.  Lampson,  73  Cal.  190,  d.  197. 

FariB  v.  Phelan,  39  Cal.  612,  d.  462. 

FariBb  y.  Coon,  40  Cal.  33,  d.  20,  32, 1137. 

2285,  2362,  2353,  2617,  2772. 
Farley  Y.  Hopkins,  79  Cal.  203,  d.  1400, 1401, 

1411. 
Farley  y.  Spring  Valley  Min.  etc.  Co.,  68 

Cal.  142,  d.  2983. 
Fhrley  r.  Vaughn,  11  Cal.  227,  d.  2690,  2920. 
Fanner  y.  Cram,  7  Cal.  186,  d.  2265,  2914. 
Farmer  y.  Grose,  42  Cal.  169,  d.  1960, 1956. 
Farmer  y.  Rogers,  10  Cal.  336,  d.  186,  273. 
Farmer   y.  Ukiah   Water   Co.,  66  Cal.  11, 

d.  047,  2444. 
Fanners'  Bank  y.  Christensen,  61  Cal.  671, 

d.436. 
Farmers  and  Mechanics'  Bank  y.  Colby,  64 

Cal.  352,  d.  641. 
Farmers  and  Merchants'  Bank  y.  Downey,  63 

Cal.  466,  d.  650,  661. 
Farmers'  Co-operatiye  ITnion  y.  Thresher,  62 

Cal.  407,  d.  2312. 
Farmers'  etc.  Bank  of  Los  Angeles  y.  Board 

of  Equalisation  of  Los  Angeles,  97  Cal,  318, 

d.  494,  496,  2816,  2817,  2818,  2819. 
Farmers'  Nat.  Gold  Bank  y.  Stoyer,  60  Cal. 

387,  d.  409,  410,  436,  2117,  2264,  2265,  2268. 
Farmers'  Nat.  Gold  Bank  v.  Wilson,  68  Cal. 

600,  604,  d.  628, 1486. 
Farnum  y.  Hefner,  79  Cal.  676,  d.  900, 1211, 

1713, 1722. 
Farnum  y.  Hefner,  92  Cal.  642,  d.  1718. 
Farnum   y.  PhcBntx   Ins<  Co.,  83  Cal.  246, 

d.  1538, 1539, 1541. 
Farrell  y.  Board  of  Trustees  of  the  City  of 

Sacramento,  85  Cal.  408,  d.  635, 641,  2291. 
FarreU  y.  Enright,  12  Cal.  450,  d.  70,  71. 


Farrell  y.  Jones,  63  Cal.  194,  d.  1628,  2171. 
Farrell  y.  Palmer,  36  Cal.  187,  d.  2644,  2646^ 
Farrington  y.  Brown,  66  Cal.  320,  d.  1487. 
Farris  y.  Merritt,  63  Cal.  118,  d.  2166,  2G40. 
Farwell  y.  Jackson,  28  CaL  105,  d.  1680,  1606, 

2641. 
Faugbnan  y.  Tuolumne  Connty,  36  Cal.  133, 

d.2847. 
Faulkner  y.  Hendy,  79  Cal.  265,  d.  672. 
Faulkner  y.  Hendy,  99  Cal.  172,  d.  360. 
Faut  y.  Mason,  47  Cal.  7,  d.  484,  485, 1663. 
Fay  T.  Cobb,  61  Cal.  SIS,  d.  2248,  2252. 
Fay  V.  McKeeyer,  59  Cal.  307,  d.  2S9, 1007. 
Fay  Y.  The  New  World,  1  Cal.  348,  d.  60S, 

604. 
Fay  y.  Pacific  Improyement  Co.,  93  Oal.  253, 

d.  1511, 1512, 1613, 1614. 
Faymonyille  y.  McCollough,  69  Cal.  286,  d. 

631,634. 
Federy.  Epstein,  69  Cal.  456,  d.  2198. 
Fee  y.  Starr,  13  Cal.  170,  d.  154, 178. 
Feely  y.  Shirley,  43  Cal.  869,  d.  162,  911, 

2247. 
Feeney  y.  Howard,  79  Cal.  526,  d.  828,  951, 

1334,  2610, 2614. 
Feeny  y.  Daly,  8  Cal.  84,  d.  401. 
Fegan,  Gnardianship  of,  45  Cal.  176,  d,  1521. 
Feillett  y.  Engler,  8  Cal.  76,  d.  1601, 1665. 
Felch  y.  Beaudry,  40  Cal.  439,  d.  3,  436,  440, 

443,  1608, 1604,  2265. 
Felcblin,  Ex  parte,  96  Cal.  360,  d.  2156. 
Felger  y.  Coward,  36  Cal.  650,  d.  1939. 
Felis  y.  City  of  Los.  Angeles,  68  Oal.  73,  d. 

1768. 
Felton  y.  Justice,  61  Gal.  629,  d.  1490. 
Felton  y.  Le  Breton,  92  Cal.  457,  d.  241,  242, 

861, 1139,  2071,  2878,  2874,  2875. 
Felton  y.  Millard,  81  Cal.  640,  d.  1317,  1724, 

2105. 
Fennessy,  Ex  parte,  64  Cal.  101,  d.  724. 
Fenton,  Ex  parte,  77  Oal.  183,  d.  738. 
Fenton  y.  Alsip,  70  Cal.  402,  d.  2946. 
Ferguson  y.  McBean,  91  CaL  63,  d.  62, 313, 316, 

2307. 
Ferguson  y.  Miller,  4  Cal.  97,  d.  1962, 1966. 
Ferguson  v.  Miller,  6  Cal.  402,  d.  1836. 
Ferguson  y.  Neyille,  61  Cal.  356,  d.  71. 
Femandes  Y.  Sacramento  City  By.  Co.,  52 

Cal.  45,  d.  2058,  2059,  2060. 
Ferran  y.  Board  of  Snperyisors,  61  Cal.  307,  d. 

2783. 
Ferrea  v.  Chabot,  63  Cal.  664,  d.  1610,  1611, 

1634. 
Ferrea  y.  Enipe,  28  Cal.  340,  d.  2983. 
Ferrer  y.  Home  Mutual  Ins.  Co.,  47  CaL  416, 

d.  136,  248,  261, 1636,  1547,  1648,  2075,  209S, 

2093,  2265. 
Ferrier  Y.  Ferrier,  64  CaL  23,  d.  206, 2269. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


3126 


Ferris  t.  Chapman,  10  Oal.  589,  d.  2,  280, 461, 

482, 1142, 1866, 1866,  1870, 1877,  1881,  2804, 

2817,  28S6,  2841. 
Ferrie  v.  Coover,  10  Oal.  680,  d.  2,  280,  461, 

462,  1142,  1865, 1866, 1870, 1877, 1881,  2804, 

2817,  2836,  2841. 
FerriB  v.  Coover,  11  Oal.  176,  d.  289,  290,  624, 

525, 1656,  2598,  2^99. 
Ferris  v.  Irving,  28  Cal.  646,  d.  66,  2390,  2583. 
Ferry  t.  Hammond,  60  Oal.  26,  d.  1732. 
Fessenden  t.  Bnmmera,  62  Oal.  484,  d.  418. 
Ficken  y.  Jones,  28  Oal,  618,  d.  2061. 
Field,  Ex  parte,  1  Oal.  187,  d.  676. 
Field  V.  Shorb,  99  Oal.  661.  d.  234,  1861, 1862, 

1363, 1364. 
Fifteenth  Avenue  Extenrion,  In  re,  64  Oal. 

179,  d.  106, 117. 
Fifteenth  Avenue  Eztersion,  In  re,  54  Cal. 

604. 
Figg  y.  Handley,  62  Cal.  244,  d.  2360, 2861. 
Figg  V.  Hensley,  62  Oal.  299,  d.  2346. 
Figg  y.  Mayo,  39  Oal.  262,  d.  26,  256,  259, 1284, 

1286. 
Fil  Ki.  Ex  parte,  79  Oal.  684,  d.  672. 
Rl  Ki,  In  le,  80  Oal.  201,  d.  662,  670. 
Fillmore  v.  Jennings,  78  Oal.  634,  d.  2980. 
Finch  y.  Riverside  etc  Ky.  Co.,  87  Oal.  607, 

d.  616,  2299,  2420,  2421. 
Finch  V.  Tehama  County,  29  Cal.  463,  d.  1279, 

2730. 
Fincher  y.  Malcolmson,  96  Oal.  38,  d.  1290, 

1294,  2074,  2075,  2260. 
Findlav.San  Francisco,  18  Oal.634,d.l903,2040. 
Fine  v.  Steften,  79  Oal.  230,  d.  606. 
Finley,  Ex  parte,  66  Oal.  262,  d.  820,  822. 
Finn  t.  SpagnoU,  67  Oal.  330,  d.  2008,  2956. 
Finn  v.  Vallejo  Street  Wharf  Co.,  7  OaL  263, 

d.  1192,  3022,  3067. 
finnerty  v.  Fennie,  100  Oal.  404,  d.  1132, 1133, 

1259,  1280. 
Finney  v.  Beiger,  60  OaL  248,  d.  2343, 2344. 
Finney  v.  Curtis,  78  Cal.  498,  d.  76. 
Finnigan  v.  Hibemia  Savings  and  Loan  So- 
ciety, 63  Oal.  390,  d.  1445. 
Sirat  Baptist  Church  of  San  Joe6  y.  Branham, 

00  OaL  22,  d.  647,  2394. 
First  Nat.  Bank  of  Oakland  v.  Wolff,  79  Oal. 

69,  d.  78,  214,427,  1698,  8073. 
First  Nat.  Bank  of  Biverside  y.  Holt,  87  Oal. 

168,  d.  229,  436,  2008. 
First  Nat.  Bank  of  San  Diego  y.  Babcock,  04 

OaL  96,  d.  412,  416. 
First  Nat.  Bank  of  San  Diego  y.  Falkenhan, 

94  Oal.  141,  d.  412,  424,  427. 
Rrst  Nat.  Bank  of  San  Francisco  v.  Villegra, 

92  Cal.  96,  d.  994. 
First  Nat.  Bank  of  San  Luis  Obispo  y.  Bmce, 

94  Cal.  77,  d.  990, 1409. 


First  Nat.  Bank  of  San  Luis  Obbpo  v.  Sim- 
mons, 98  Cal.  287,  d.  2193. 

First  Nat.  Bank  of  Santa  Barbara  v.  De  U 
Guerra,  61  Cal.  109,  d.  1403, 1404, 1407. 

Fischer,  Matter  of,  94  Cal.  523,  d.  2022. 

Fischer  v.  Bergson,  49  Cal.  294,  d.  1167. 

Fischer  y.  City  of  Benicia,  36  Cal.  562,  d.  410. 

Fischer  v.  Superior  Court,  98  Cal.  67,  d.  2191. 

Fischer  v.  Travelers'  Ins.  Co.,  77  OaL  246,  d. 
1656. 

Fish  y.  Benson,  71  Cal.  428,  d.  151,  191.  447, 

9S0, 1018, 1293, 1320, 1331, 1365. 
Fish  v.  Fowlie,  58  Cal.  873,  d.  1201, 1211. 
Fish  v.  McCarthy,  96  Oal.  484,  d.  1373, 1476, 

1832. 
Fish  y.  Redington,  31  OaL  186,  d.  276, 2246, 

2249,  2253. 
Fishbeck  y.  Phoenix  Ins.  Co.,  64  Cal.  422,  d. 

1166, 1538, 1546. 
Fisher,  Estate  of,  75  Cal.  623,  d.  106, 100. 
Fisber  v.  Dennis,  6  Cal.  577,  d.  412. 
Fisher  v.  Pearson,  48  Oal.  472,  d.  479. 
Fisher  y.  Police  Court  of  the  City  of  San 

Diego,  86  Oal.  158,  d.  2308. 
Fisher  y.  Salmon,  1  Oal.  413,  d.  46,  46, 414. 
Fisher  v.  Slattery,  76  Oal.  325,  d.  1033, 1715. 
Fisher  y.  Southern  Pac.  S.  B.  Co.,  89  Oal. 

399,  d.  607,  612,  2068,  8062. 
Fisher  y.  Sweet,  67  Oal.  228,  d.  2111,  2186, 

2194. 
Fisher  v.  White,  8  OaL  418,  d.  2567. 
Fisk  v.  Atkinson,  71  Cal.  462,  d.  4. 
Fisk  v.  Central  Pac  B.  B.  Co.,  72  OaL  38,  d. 

1813, 1818,  1819,  1821. 
Fisk  y.  Fowler,  10  Cal.  612,  d.  907. 
Fisk  y.  His  Creditors,  12  Cal.  281,  d.  83, 396. 
Fisk  y.  MiUer,  63  Cal.  367,  d.  423,  427, 434, 

2850. 
Fiske,  Ex  parte,  72  Oal.  126,  d.  2149.  2156. 
Fiske  y.  Soule,  87  Cal.  313,  d.  43,  66. 66. 67, 68, 

2920. 
Rtch  y.  Brockmon,  2  Cal.  576,  d.  2552,  2556. 
Fitch  y.  Brockmon,  3  Oal.  848,  d.  90U. 
Fitch  y.  Bunch,  30  Cal.  208,  d.  928,  931,  932, 

1079,  2072,  2246. 
Fitch  y.  Corbett,  64  Oal.  160,  d.  1363. 
Fitch  v.  De  Young,  66  Cal.  339,  d.  1740. 
Fitch  v.  MUler,  20  Cai.  352,  d.  1376, 1376, 

1377,  3042. 
Fitz  V.  Bynum,  66  Oal.  460,  d.  239,  440, 1787. 
Fitzell  y.  Leaky,  72  OaL  477,  d.  1408, 1412, 

2186,  2941. 
Fitzgerald  v.  Femandes,  71  Cal.  604,  d.  1408, 

1404,  1417, 1467. 
Fitzgerald  v.  Gorbam,  4  Cal.  289,  d.  2486, 

2487. 
Fitzgerald  v.  Neustadt,  91  Cal.  600,  d.  212, 

239,  378,  391,  393. 


Digitized  by 


Google 


I 


8126 


TABLE  OF  OASES  DIGESTED. 


Ittigerald  ▼.  XTnion  Ins.  Co.,  64  CiO.  699. 

d.230. 
Fit^genld  v.  Urton,  4  Col.  286,  d.2 119. 
FiUgerald  ▼.  Urton,  6  Cal.  808,  d.  1911, 1912, 

1921. 
Fitzgibbon  y.  Calvert,  89  Cal.  281,  d.  841. 
Htzpatrick  v.  Fitch,  83  Cal.  490,  d.  163. 
Fitcpatrick  v.  Himmelmaim,  48  CaL  688,  d. 

1684,  2967. 
Flagg  T.  Puterbaogh,  98  Oal.  134,  d.  130, 140, 

141, 161,  179,  2230. 
Flaherty  v.  Kelly,  61  Oal.  146,  d.  1482. 
Flanagan  v.  Brown,  70  Cal.  264,  d.  66. 
Flanders  t.  Locke,  68  Oal.  20,  d.  2466. 
Flanders  T.  Locke,  63  Oal.  21,  d.  2460,  2461. 
Flandrean  t.  Downey,  23  Cal.  364,  d.  1143, 

1186, 1609, 1614, 1616. 
Flandrean  t.  White,  18  Oal.  639,  d.  2637. 
Flashner  v.  Waldron,  86  Cal.  211,  d,  171. 
Flateao  t.  Lnbeck,  24  Oal.  864,  d.  110,  2063, 

2087. 
Flege  V.  Garrey,  47  CaU  871,  d.  1413,  1414, 

1419. 
Fleming  t.  Albeck,  67  Oal.  226,  d.  160,  1741, 

1744,  2260. 
Fleming  y.  Fleming,  96  Oal.  430,  d.  1792, 

1798. 
Fleming  t.  Havley,  66  Cal.  492,  d.  2450. 
Fleming  v.  Wells,  66  CaL  336,  d.  1604,  2239, 

2463,2561. 
Flemming  ▼.  Western  Pae.  K.  B.  Co.,  49  Oal. 

253.  d.  2054,  2053,  2416. 
Fletcher  t.  Daingerfield,  20  Oal.  427,  d.  861, 


Fletcher  v.  Mower,  66  Cal.  119,  d.  2377. 
Fletcher  t.  Mower,  56  Oal.  421,  d.  2330. 
Flickinger  t.  Shaw,  87  Oal.  126,  d.  1746, 2680,* 

2587,  2986,  2987. 
Flint,  In  re,  100  Cal.  391,  d.  1618,  2306,  2308, 

3027,  8031,  3032,  3036,  3037. 
Flint  T.  Cadenasao,  64  Cal.  83,  d.  606. 
Flint  T.  Lyon,  4  Cal.  17,  d.  2492,  2494,  2602. 
Flint  V.  Wilson,  36  Cal.  24,  d.  386. 
Flood,  Ex  parte,  64  Cal.  251,  d.  883. 
Floornoy  v.  Floomoy,  86  Cal.  286,  d.  1443, 

1446. 
Floornoy  ▼.  Van  Campen,  71  Oal.  14,  d.  2606. 
Floyd  T.  Blanding,  64  Oal.  41,  d.  648,  2630. 
Floyd  T.  Davis,  98  Oal.  591,  d.  1076, 1562, 2880, 

2891,2892. 
Floyd  T.  FtH-bes,  71  Oal.  688,  d.  2880. 
Floyd  T.  Bankin,  86  Oal.  160,  d.  2880. 
Flnbacher  v.  Kelly,  49  Oal.  116,  d.  176. 
Flynn  v.  Abbott,  16  Cal.  358,  d.  2665. 
Flynn  t.  Cottle,  47  Oal.  526.  d.  165. 
Flynn  v.  Dougherty,  91  Cal.  669,  d.  2106,  2604. 
Flynn  v.  San  Francisco  etc.  B.  B.  Co.,  40  Cal. 

14,  d.  2058,  2417. 


Fogarty  v.  Finlay,  10  Oal.  288,  d.  18,  «M», 

2109. 
Fogarty  v.  Kelly,  24  Oal.  817,  d.  1807. 
Fi^arty  v.  Sawyer,  17  Oal.  689,  d.  1949,  VXO. 

1960,  1970, 1974. 
Fogarty  v.  Sawyer,  23  Cal.  670,  d.  12,  1869. 
Fogarty  y.  Sparks,  22  Cal.  142,  d.  1035. 
Fogel  V.  Schmals,  83  Oal.  201,  d.  121, 144. 
Fogel  T.  Schmals,  92  Oal.  412,  d.  60, 107, 171. 
Foley,  Ex  parte,  62  CaL  608,  d.  718. 
Foley  T.  Bullard,  97  Oal.  616,  d.  11&. 
Foley  ▼.  Bollard,  90  CaL  616,  d.  2716, 2711^ 

2719. 
Folgar  T.  Bockelew,  2  OaL  318,  d.  607. 
Folaom  v.  BarUett,  2  Oal.  163,  d.  426,  294S. 
FolBom  T.  Perrin,  2  CaL  603,  d.  2609,  261S. 
Folsom  ▼.  Boot,  1  Oal.  374,  d.  262. 
Folsom  ▼.  Scott,  6  Oal.  460,  d.  UIS. 
FolU  v.  CogsweU,  86  Cal.  642,  d.  366,  860,  BBS. 
Folts  V.  Hoge,  64  CaL  28,  d.  1886. 
Fontaine  v.  Soothem  Pac.  B.  B.  Co.,  64  CaL 

645,  d.  2416,  2418,  2664. 
Foorman  v.  Wallace,  75  CaL  662,  d.  446, 2448, 

2447. 
Foot  v.  Morphy,  78  OaL  104,  d.  1002, 1013, 

1024,1286. 
Foote,  In  re.  76  OaL  648,  d.  668. 
Foote  T.  Bichmond,  42  CaL  439,  d.  108. 100, 

291  1182 
Forbes  v.  Hyde,  81  OaL  842,  d.  293, 1633, 1641, 

2731,  2732. 
Forbes  v.  McDonald,  64  CaL  98,  d.  504. 
Forbes  y.  BeiUy,  57  Oal.  302,  d.  252a 
Forbes  v.  San  Bafael  etc  Co.,  60  CU.  341^ 

d.  2809,  2900. 
Forbes  v.  Scannell,  13  OaL  242,  d.  72, 306, 

806,  807,  300,  310,  616,  520,  661. 
Fold  V.  Board  of  Harbor  Commrs.,  81  Cal.  1^ 

d.  1385. 
Ford  y.  Ohamben,  19  Cal.  143,  d.  UOO,  Wt, 

24  6. 
Ford  v.  Chambers,  28  Oal.  18,  d.  1846. 
Ford  y.  Conningham,  87  Oal.  200,  d.  1148, 

1166. 
Ford  y.  Doyle,  87  Oal.  846,  d.  1036, 1628, 2168. 
Ford  y.  Doyle,  44  Oal.  635,  d.  2274. 
Ford  V.  Hendricks,  34  Oal.  673,  d.  414,  2807. 
Ford  y.  Holton,  6  Cal.  310,  d.  248,  lOSU 
Ford  V.  Bigby,  10  Oal.  440,  d.  1488. 
Ford  V.  Santa  Cms  B.  B.  Co.,  60  Oal.  290,  d. 

2421. 
Ford  y.  Smith,  6  Oal.  314,  d.  2436. 
Ford  y.  Smith,  5  Cal.  331,  d.  286. 
Ford  y.  Thompson,  10  Oal.  118,  d.  184, 188. 
Forde  y.  Exempt  Fire  Co.,  60  Oal.  290,  d.  13^ 


Fordyce  y.  Ellis,  20  Oal.  06,  d.  2781. 

Fore  y.  Manlove,  18  Oal.  436,  d.  1214, 1646. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8127 


Foreman  ▼.  Boyle,  88  Gal.  290,  d.  1501,  8010. 
foney  t.  Forney,  80  Cal.  628,  d.  1794. 
I*omi  V.  YoeU,  96  Oal.  442,  d.  122. 
Fonii  T.  Toell,  99  Cal.  173,  d.  108, 128,  2086. 
Forrester  t.  Dunn,  66  Cal.  662,  d.  1471. 
Forrester  t.  Flores,  64  Cal.  24,  d.  1604,  2687. 
Forrester  t.  Scott,  92  Oal.  398,  d.  2407. 
Forsyth  t.  Bower,  54  Cal.  639,  d.  1266, 1531. 
Forsyth  y.  Dnnnagan,  94  Oal.  438,  d.918, 1396. 
Foecalina  t.  Doyle,  47  Cal.  437,  d.  269, 1014, 

2366,2368. 
Foocalina  v.  Doyle,  48  Oal.  161,  d.  192. 
Foes  V.  Hinkell,  78  Oal.  168,  d.  1870, 2376, 2407, 

2408. 
Foes  v.  HinkeU,  91  Oal.  194,  d.  264, 1866, 1867, 

1876, 1886. 
Foster  t.  Coleman,  10  Cal.  878,  d.  2740,  2741. 
Foster  y.  Maginnis,  89  Cal.  264,  d.  2687,  2688. 
Foucault  y.  Pinet,  48  Cal.  136,  d.  266. 
Poolke  y.  San  Diego  and  Southern  Pao.  B.  B. 

Co.,  61  Oal.  366,  d.  2411. 
Pountain  y.  Semi-Tropic  Land  and  Water  Co., 
99  CaL  677,  d.  699, 600, 2470,  2471, 2476, 2476, 
2477. 
Fowler  y.  Rak,  12  Cal.  112,  d.  2668. 
Fowler  y.  Frisbie,  37  Oal.  84,  d.  1508, 1600. 
Fowler  y.  Frisbie,  38  Oal.  321. 
Fowler  y.  Harbin,  23  Cal.  630,  d.  192. 
Fowler  y.  Peiroe,  2  CaL  166,  d.  1776,  1783, 

2647,2648. 
Fowler  y.  Smith,  2  Cal.  89,  d.  708.  2910, 1624, 

1666,2926. 
Fowler  y.  Smith,  2  CaL  668,  d.409, 1669,  2^6, 

2502,  2911. 
Fowler  y.  Sutherland,  68  OaL  414,  d.  2687, 

2692. 
Fox  y.  Board  of  Supervisors,  49  Oal.  668,  d.  1040. 
Fox  y.  Brissac,  16  Cal.  223,  d.  1709. 
Fox  y.  Fox,  26  Cal.  587,  d.  977. 1176, 1290, 1706. 
Fox  y.  Hale  A  Norcross  etc  Mln.  Co.,  97  Cal. 

863,  d.  2662,  2766. 
Fox  y.  Lindley,  67  CaL  660,  d.  2670. 
Fox  y.  Minor,  22  Oal.  Ill,  d.  1372, 1378, 1374, 

1696. 
Fox  V.  Southern  Pac  Co.,  96  Chi.  234,  d.  220, 

2106. 
Fox  y.  Stockton  etc  Works,  78  OaL  278,  d. 

604. 
Fox  y.  Stockton  etc  Agricultural  Works,  88 
Cal.  888,  d.  1194, 1622, 1524, 1626, 2496, 2496, 
2497. 
Fox  y.  Tay,  89  Cal.  339,  d.  976,  1288, 1248, 

1264,  2626,  2628,  2641,  2886,  3053. 
Fox  V.  Western  Pac  R.  E.  Co.  31  Oal.  638,  d. 

1063,  1064. 
Foy  y.  Domeo,  33  Cal.  317,  d.  112. 
Fraler  y.  Sears  Union  Water  Co.,  12  CaL  566, 
d.  1681,  2984,  2986. 


Francais  v.  Somps,  92  Cal.  603,  d.  641,  666. 
Francis  v.  Cox,  S3  Cal.  323,  d.  963,  965, 967. 
Franuisoo  y.  Aguirre,  94  Cal.  180,  d.  807,  806, 

2485. 
Francisco  y.  Manhattan  Ins.  Co.,  86  Oal.  288, 

d.  1772, 1786. 
Frank,  Ex  parte,  62  CaL  606,  d.  1746, 1747. 
Frank  y.  Brady,  8  Cal.  47,  d.  211,  418,  677. 
Frank  y.  Doane,  16  Cal.  302,  d.  96. 
Frankel  y.  Deidesheimer,  83  Cal.  44,  d.  140. 
Frankel  y.  Deidesheimer,  93  Oal.  73,  d.  263. 
Frankel  y.  Stem,  44  Oal.  168,  d.  831,  346. 
Franklin  y.  Dorland,  28  OaL  176,  d.  82,  462, 

469,  951, 1186, 1137. 
Franklin  y.  Dutton,  79  Cal.  606,  d.  2960. 
Franklin  y.  Goodman,  31  Oal.  468,  d.  144. 
Franklin  y.  Merida,  36  Oal.  658,  d.  1134,  1711. 
Franklin  y.  Merida,  50  Cal.  289,  d.  1034, 1199, 

1697. 
Franklin  y.  Reiner,  8  Oal.  340,  d.  112, 122. 
Franklin  y.  Southern  California  Motor  Road 

Co.,  86  OaL  63,  d.  236, 508,  613,  2049, 2066, 

2(»9. 
Franklin  y.  State  Board  <d  Examiners,  SS 

Oal.  173,  d.  634,  636. 
Eraser  v.  Alexander,  76  Oal.  147,  d.  629,  Seeo, 

2746. 
Eraser  y.  Freelon,  68  Oal.  644,  d.  492, 498, 1681. 
Eraser  y.  Oakdale  etc  Co.,  78  Oal.  187,  d.  817, 

1580, 1682,  2729. 
Eraser  y.  Ott,  96  Oal.  661,  d.  467,  470. 
Eraser  y.  Thrift,  60  CaL  476,  d.  1208. 
Fratt  y.  Qark,  12  Cal.  89,  d.  327. 
Fratt  y.  flake,  17  Oal.  880,  d.  2466, 2471,  2474. 
Fratt  y.  Toomes,  48  Oal.  28,  d.  164,  269,  936. 
Fratt  y.  Whittier,  68  Oal.  126,  d.  1300. 
Fratt  y.  Woodward,  32  OaL  219,  d.  461,  468, 

465,  469,  941. 
Fraylor  y.  Sonora  Min.  Co.,  17  Oal.  694,  d> 

2824. 
Eraser,  Ex  parte,  64  OaL  M,  d.  638, 2226. 
Frazer  y.  Barlow,  63  Oal.  71,  d.  1865. 
Frazer  y.  Lynch,  88  Cal.  621,  d.  SOtt. 
Frazer  y.  Superior  Court  of  Saa  Eranoiaco,  62 

OaL  49,  d.  184. 
Frarier  y.  Orowell,  62  OaL  809,  d.  1032, 1609. 
Frazier  y.  Hanlon,  6  Oal.  166,  d.  1804, 1810. 
Frarier  y.  Lynch,  97  OaL  870,  d.  1004,  1028, 

102^2298. 
Frederick  y.  Dickey,  01  Cal.  868,  d.  28,  29, 

1488. 
Frederick  y.  TIemey,  64  CaL  683,  d.  112. 
Fredericks  y.  Judah,  73  Cal.  604,  d.  236. 1179, 

1689,2400. 
Fredericks  v.  Tracy,  98  Oal.  668,  d.  2282,  2464, 

2467. 
Freeborn  y.  Qlanr,  10  OaL  887,  d.  18^  894, 

842. 


Digitized  by 


Google 


8128 


TABLE  OF  CASES  DIGESTED. 


Froebom  t.  Norcroes,  4»  OaL  313,   d.   172, 

2460. 
Freehill  t.  OhamberUin,  66  Oal.  603,  d.  462, 


Freel  v.  Market  Street  Cable  Ry.  Co.,  97  Cat. 

40,  d.  2066,  2279. 
Freeman  v.  Brown,  66  Oal.  466,  d.  967. 
freeman  T.  Campbell,  66  CaL  197,  d.272,  2197. 
Freeman  v.  Campbell,  60  Oal.  6S0,  d.  2204. 
Freeman  t.  Powers,  7  CaL  104,  d.  1696, 1696. 
Freeman  y.  Bahm,  68  CaL  111,  d.  836, 1131, 

1132. 
Freeman  ▼.  Stepbeneon,  63  CaL  499,  d.  1084. 
Fremont    v.  Boling,  11  Cal.  880,  d.   1406. 

2847. 
Fremont  v.  County  of  Maripom,  11  CttL  881, 

d.1496. 
Fremont  v.  Crippen,  10  Cal.  211,  d.  1319, 1768, 

1774. 
Fremont  v.  Flower,  17  CaL  199,  d.  1897, 1908, 

1909,  1913,  2372,  2578,  2579,  2800. 
Fremont  t.  Merced  Min.  Co,,  9  Cal.  18,  d. 

666. 
Fremont  T.  Seals,  18  Oal.  433,  d.  1876,  1909, 

2234,2640. 
French  v.  County  of  Santa  Clara,  60  Oal.  619, 

d.  1694,  2139. 
French  v.  Teschemaker,  24  CaL  618,  d.  628, 

638,  632,  2040,  2651,  2665. 
French  Bank  case,  63  Cal.  495,  d.  488,  2427. 
Freshour  v.  Hlhn,  99  Cal.  443,  d.  176,  1388, 

1391,  1394,  1684. 
Freeno,  City  of,  v.  Fresno  Canal  and  Irriga- 
tion Co.,  96  Cal.  179,  d.  1136,  2118,  2987. 
Fresno  Canal  and  Irrigation  Co.  v.  Dunbar,  80 

OaL  630,  d.  709, 1764,  2993. 
Fresno  Canal  and  Irrigation  Co.  v.  Rowell, 

80  Cal.  114,  d.  2993. 
Freeno  Canal  and  Irrigation  Co.  ▼.  Wumer, 

72  Cal.  379,  d.  661. 
Fresno,  County  of,  t.  Fowler  Switch  Canal 

Co.,  68  Cal.  369,  d.  1771,  2992. 
Fresno  Enterprise  Co.  t.  Allen,  67  Oal.  606, 

d.276S. 
Freeno  Land  Co.  t.  McCarthy,  69  CaL  809,  d. 

961. 
Freeno  Nat.  Bank  t.  Hawkins,  93  Oal.  661,  d. 

2133,2642. 
Freeno  Nat.  Bank  t.  Superior  Court,  83  Cal. 

491,  d.  400,  2316,  2949. 
Freud,  Estate  of,  73  Cal.  656,  d.  3036. 
Frey,  Estate  of,  62  Cal.  658,  d.  1227,  1269, 

8026,3046. 
Frey  v.  Clifford,  44  CaL  336,  d.  968, 954, 1961, 

1962. 
Frey  v.  Lowden,  70  Cal.  669,  d.  2989, 2999. 
Frick  V.  Morford,  87  Cal.  676,  d.  1779,  2708, 

2709,  2712. 


Frick  V.  Sinon,  76  CaL  337,  d.  27,  679,  2309. 
Fridenberg  v.  Pierson,  18  Cal.  162,  d.  390. 
Friedberg  v.  Parker,  60  Cal.  103,  d.  1461. 
Friedlander  v.  Loucks,  34  Cal.  18,  d.  382,  397. 
Friedlander  t.  Sumner  etc  Min.  Co.,  61  CaL 

116,d.  663,  676. 
Friedman  t.  Macy,  17  Cal.  226,  d.  2634. 
Friedman  t.  Nelson,  63  Cal.  689,  d.  2531, 

2533. 
Friend  &  Terry  Lumber  Go.  t.  Miller,  67  Cal. 

464,  d.  1679,  2606. 
Friermuth  y.  Friermntb,  46  CaL  42,  d.  1822, 

2161,  2207. 
Frink  V.  Alsip,  49  Cal.  103,  d.  33,  226. 
Frink  v.  Le  Roy,  49  CaL  316,  d.  1976,  2621. 
Frink  t.  Murphy,  21  Cal.  108,  d.  1974,  2018. 
Frink  T.  Roe,  70  Cal.  296,  d.  41,  50,  60,  62,  65, 

66,  1020,  1203,  1206,  1214, 1349, 1353, 1364, 

2836. 
Frisbie  v.  Fogarty,  34  OaL  11,  d.  320. 
Frisbie  v.  Marques,  39  Cal.  461,  d.  1878. 
Frisbie  y.  McClemin,  38  Cal.  668,  d.  3021. 
Frisbie  y.  Moore,  61  CaL  616,  d.  414, 1876. 
Frisbie  y.  Price,  27  CaL  263,  d.  1724,  2930. 
Frisch  y.  Caler,  21  Cal.  71,  d.  434,  436,  2255. 
Fritts  y.  Camp,  94  Cal.  393,  d.  2950,  2959. 
Frixen  y.  Castro,  68  Cal.  442,  d.  2590. 
Frolich  y.  McKiernan,  84  Cal.  177,  d.  2672, 

2573. 
Fromm  y.  Sierra  Neyada  Silyer  Min.  Co.,  61 

CaL  629,  d.  2871. 
Front  St.  etc.  Ry.  y.  Butler,  60  CaL  674,  d. 

602,2422. 
Frost  y.  Harford,  40  Cal.  165,  d.  238,  1464. 
Frost  y.  MeeU,  62  Cal.  664,  d.  143,  2004,  2088. 
Frothingbam  y.  Jenkins,  1  Cal.  42,  d.  2669. 
Fruit  y.  Phelps,  4  Cal.  282,  d.  2606. 
Fubn  y.  Weber,  38  Cal.  636,  d.  1507,  2717. 
Fulkerth  y.  Stanislaus  Ooonty,  67  Cal.  334,  d. 

2662. 
Fuller  y.  Baker,  48  Oal.  632,  d.  238,  366. 
Fuller  y.  Ferguson,  26  Cal.  546,  jd.  225,  1435, 

1436, 1437, 1441, 1449, 1450. 
Fuller  y.  FnUer,  17  Cal.  606,  d.  1790,  1791, 

3050. 
Fuller  y.  Hutchings,  10  Cal.  623,  d.  406,  1359, 

2077. 
Fuller  y.  Reed,  38  Cal.  09,  d.  685,  2004,  2613, 

2936. 
Fulmore  y.  McGeorge,  91  Oal.  611,  d.  297, 296, 

299,2210. 
Fulton  y.  Brannan,  88  Oal.  454,  d.  629,  2342, 

2343,  2346,  2773. 
Fulton  y.  Cox,  40  Cal.  101,  d.  176, 193,  2169. 
Fulton  y.  Hanlow,  20  Cal.  450,  d.  1611,  1612, 

1616, 1616, 1627,  2518,  2520. 
Fulton  y.  Hanna,  40  Cal.  278,  d.  188, 193,870^ 

1774. 
Fulton  y.  Jansen,  99  Cal.  587,  d.  2611,  288S. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8129 


IHilton  V.  Onesti,  66  Cal.  575,  d.  1765. 
fulweiler  t.  Hog'B  Back  ConBolidated  Min. 

Co.,  83  Cal.  126,  d.  965,  968. 
Took  T.  Stenett,  59  Cal.  613,  d.  1914, 1922. 
fankenBtein  t.  Elgutter,  11  Cal.  328,  d.  99, 

286,287. 
Puquay  v.  Stickney,  41  Cal.  683,  d.  1836, 1841, 

2873. 
Puriong  T.  Cooney,  72  Cal.  822,  d.  27, 1681. 
Furnish  v.  Mollan,  76  Cal.  646,  d.  2738. 

Gabb  T.  King,  88  Oal.  143,  d.  826,  412. 
Gaffney  ▼.  Gougb,  36  Oal.  104,  d.  2714,  2721. 
Gafford  v.  Bush,  60  Cal.  149,  d.  716,  897. 
Gafney  t.  San  Francisco,  72  Cal.  146,  d.  2679, 

2682,  2687,  2711. 
Gage  V.  Bates,  40  Cal.  884,  d.  1719. 
Gage  V,  Downey,  79  Cal.  140,  d.  32, 143,  866, 

1449,  1452,  1617,  2299,  2620,  2961. 
Gage  v.  Downey,  94  Cal.  241,  d,  278,  681, 1003, 

1124, 1449, 1731. 
Gage  V.  Rogers,  20  Cal.  91,  d.  960. 
Gagliardo  ▼.  Orippen,  22  Cal.  862,  d.  179, 

1507. 
Gagliurdo  v.  Dumont,  64  Cal.  496,  d.  1414. 
Gagliardo  t.  Hoberlin,  18  Cal.  39  ,  d.  167, 168, 

2065. 
Gahan  v.  NeTille,  2  Cal.  ^1,  d.  268, 1369. 
Gale  V.  Best,  78  Cal.  236,  d.  2372. 
Gale  ▼.  McDaniel,  72  Cal.  334,  d.  2631. 
Gale  V.  Tuolumne  Water  Co.,  14  Cal.  25,  d. 

2262,  2271,  3011. 
Gale  V.  Tuolumne  Water  Co.,  44  Oal.  43,  d. 

221,238. 
Gatindo  v.  Wittenmeyer,  49  Cal.  12,  d.  2620. 
Gallagher  ▼.  Delaney,  10  Cal.  410,  d.  1605. 
Gallagher  v.  Market  Street  Ry.  Co.,  67  Cal. 

13,  d.  2056. 
Gallagher  t.  Mars,  60  Cal.  23,  d.  2608,  2940, 

2942. 
Gallagher  v.  Pine,  61  Cal.  94,  d.  16, 1462, 2116. 
Gallagher  t.'  Riley,  49  Cal.  473,  d.  1891. 
Gallagher  v.  Williamson,  23  Cal.  331,  d.  1366, 

1630,2307. 
Galland,  Estate  of,  92  Cal.  293,  d.  1101, 1264, 

1255. 
Galland  t.  Galland,  38  Cal.  265,  d.  1807, 1808. 
Galland  t.  Galland,  44  Cal.  476,  d,  662,  664. 
Galland  v.  Jackman,  26  Oal.  79,  d.  72,  928, 

2447. 
Galland  v.  Lewis,  26  Cal.  46,  d.  647,  660, 2217. 
Gallardo  v.  Atlantic  etc.  Tel.  Co.,  49  Cal.  610, 

d.  139, 140. 
Gallardo  y.  Hannah,  49  Oal.  136,  d.  493. 
Gallardo  v.  Reed,  49  Cal.  346,  d.  1606. 
Galliano  t.  Kilfoy,  04  Cal.  86,  d.  179,  1470, 

2746. 
Galloway  t.  Rouse,  63  Cal.  280,  d.  112. 


Gallup  ▼.  Armstrong,  22  Gal.  480,  d.  1163, 

2371. 
Galvin,  Estate  of,  51  Cal.  215,  d.  2624,  2643. 
Galvin  v.  Dorsey,  32  Cal.  296,  d.  988. 
Galyin  v.  Oualala  Mill  Oo.,  98  Oal.  268,  d. 

1297,  2052,  2855. 
Gambert  ▼.  Hart,  44  Cal.  642,  d.  206,  360,  361, 

1653. 
Gambette  v.  Brock,  41  Cal.  78,  d.  1404, 1468. 
Gamble  t.  Tripp,  99  Oal.  223,  d.  170,  2474, 

2476. 
Gamble  t.  VoU,  16  Oal.  607,  d.  1085,  1836, 

1848,  1858,  2018. 
Ganahl  v.  Sober,  68  Cal.  96,  d.  1124. 
Ganceart  ▼.  Henry,  98  Oal.  281,  d.  162, 1954, 

1958,  2238,  2262. 
Ganea  v.  Southern  Pao.  R.  B.  Co.,  61  Oal. 

140,  d.  1762,  1763. 
Gannon,  Matter  of,  69  Cal.  641,  d.  706,  1692, 

1693. 
Gannon  v.  Dougherty,  41  Cal.  661,  d.  276,  687. 
Garabaldi  v.  Shattuck,  70  Cal.  611,  d.  38. 
Garber,  Estate  of,  74  Oal.  338,  d.  1229, 1281, 

1265. 
Garber  t.  Qianella,  98  Cal.  627,  d.  948, 1186, 

2107,  2448,  2446,  2447,  2868. 
Garbrell  v.  Fitch,  6  Cal.  189,  d.  1310. 
Garcia  t.  De  Satrustegni,  4  Gal.  244,  d.  450. 
Gardet  y.  Belknap,  1  Oal.  899,  d.  2486,  2486. 
Gardiner  y.  Miller,  47  Oal.  670,  d.  1666,  1873, 

1882,  2616,  2619. 
Gardiner  y.  Schmaelzle,  47  Oal.  688,  d.  1168, 

1185,  2106,  2107,  2620. 
Gardner  y.  Donnelly,  86  Oal.  367,  d.  340,  341, 

842,1603. 
Gardner  y.  Omnibus  R.  R.  Co.,  68  Oal.  826, 

d.  1823. 
Gardner  y.  Perkins,  9  Cal.  668,  d.  1607. 
Gardner  y.  Stroeyer,  81  Cal.  148,  d.  1481, 

1504. 
Gardner  y.  Stroeyer,  89  Oal.  26,  d.  1492, 1603, 

2120,  2121. 
Gardner  y.  Tatam,  77  Oal.  468,  d.  984. 
Gardner  y.  Tatum,  81  Cal.  370,  d.  2069,  2226. 
Garfield  y.  Knight's  Ferry  Water  Co.,  14  Cal. 

35,  d.  47, 1158. 
Garfield  y.  Knight's  Feny  Water  Co.,  17  Oal. 

610,  d.  1827. 
Garfield  y.  Wilson,  74  Oal.  176,  d.  2770,2774, 

2775,  2776,  2777. 
Garibaldi  y.  Garr,  97  Cal.  253,  d.  148. 
Garlick  y.  Bower,  62  Cal.  66,  d.  2068,  2872. 
Garlick  y.  Bowers,  66  Oal.  122,  d.  1166, 1631. 
Gamer  y.  Erlanger,  86  Oal.  60,  d.  216,  969. 
Gamer  y.  Marshall,  9  Cal.  268,  d.  999, 1009, 

1023,2286. 
Gamer  y.  Wright,  77  Cal.  85,  d.  1023. 
Garaett  y.  Boat,  39  Cal.  662,  d.  2648. 


Digitized  by 


Google 


S190 


TABLE  OF  OASES  DIGESTED. 


Gamier  v.  Porter,  flO  Ctl.  106,  d.  910. 
Gamias  t.  Snperior  Court,  88  Cal.  418,  d. 

1686,  1697,  2429. 
Gamaey  y.  Gotbard,  90  Oal.  603,  d.  961,  2697, 

2877,2886. 
Garr  t.  Redman,  6  Cal.  674,  d.  1078, 1679. 
Garrand,  Estate  of,  86  Cal.  336,  d.  1128. 
Garrnud,  Estate  of,  36  Cal.  277,  d.  186. 
Garretaon  y.  Board  of  Sapervisora   of  the 

County  of  Santa  BartMra,  61  Cal.  64,  d.  179, 

494,2818,2819. 
Garrison  t.  McGlockl«y,  88  Osl.  78,  d.  238, 

267. 
Garrison  t.  McGowan,  48  Oal.  692,  d.  291, 

292,363. 
Garrison  t.  Samp«>n,160al.93,d.  1006, 1019, 


Garrison  y.  TUIinghaat  (No.  1),  18  Oal.  404, 

d.  2221,  2222. 
Garrison  v.  TilUnghaat  (No.  2),  18  Oal.  408, 

d.  2221. 
Garthe  y.  Hart,  73  Cal.  641,  d.  460, 1914, 1921, 

1939. 
Garyery.  Downie,  33  Cal.  176,  d.  422,  2108, 

2110. 
Garvey  y.  Willis,  60  Oal.  619,  d.  36,  1604. 
Garwood  y.   Garwood,  29  Oal.  614,  d.  1180, 

1228, 1268, 1613,  2299,  2309. 
Garwood  y.  Hastings,  38  Oal.  216,  d.  926, 

933, 1006, 1146, 1161, 1162,  1906,  2299,  2810, 

2837. 
Garwood  y.  Simpson,  8  Cal.  101,  d.  167,  412, 

419,430. 
Garwood  y.  Wood,  34  Oal.  248,  d.  205, 1190. 
Gary  y.  Bstabrook,  6  OaL  467,  d.  1402, 1410, 

1412. 
GaskiU  y.  Moore,  4  Oal.  233,  d.  1626,  1839, 

2256. 
GaskiU  y.  Trainer,  8  OaL  834,  d.  1719,  1722, 

1764. 
Gtoshwilery.  Willis,  83  Cal.  11,  d.  629,  641, 

644,  652,  654. 
Gasq,  Estate  of,  42  Oal.  288,  d.  1096, 1264. 
Gassen  y.  Bower,  72  Cal.  555,  d.  204,  205. 
Gassen  y.  Hendriok,  74  Cal.  444,  d.  977, 1342, 

2446. 
Gassner  y.  Patterson,  23  Cal.  299,  d.  2022. 
Gately  y.  Irvine,  61  Oal.  172,  d.  1171,  2096. 
Gately  y.  Leviston,  63  Cal.  366,  d.  2684. 
Gates,  In  re,  90  Cal.  267,  d.  137. 
Gates,  Matter  of,  96  Cal.  461,  d.  2160. 
Gates  v.  Buckingham,  4  Oal.  286,  d.  176. 
Gates  y.  Oarquines  Packing  Co.,  78  Cal.  439, 

d.  2491. 
Gates  y.  Kieff,  7  Cal.  124,  d.  1158, 1578. 
Gates  y.  Lane,  44  Cal.  392,  d.  1200, 1483, 1601, 


Gates  y.  Lane,  49  Oal.  266,  d.  1200, 1483,  2823. 


Gates  y.  McLean,  70  Oal.  42,  d.  204,  289; 

2927,2928. 
Gates  y.  Nash,  6  Oal.  192,  d.  2171,  3066. 
Gates  y.  Salmon,  28  Oal.  820,  d.  80,  96,  380. 
Gates  y.  Salmon,  86  OaL  676,  d.  078,  679, 

1178,  2176,  2178,  2662. 
Gates  y.  Salmon,  46  Cal.  361,  d.  129, 174, 180; 

201,  205,  227,  678, 679, 1731, 2118,  8174,  2178, 

2179,  2181,  2233. 
Gates  y.  Walker,  86  Oal.  289,  d.  97, 110,  111, 

160. 
Gatewood  y.    McLaoghlin,  23  OaL  178,  d. 

1938. 
Gautier  y.  English,  29  Oal.  166,  d.  900. 
Gaven  y.  Dopman,  6  Oal.  342,  d.  202,  9078. 
Gayen  y.  Hagen,  16  Cal.  206,  d.  2927. 
Gavin  y.  Annan,  2  Cal.  494,  d.  7, 1177. 
Gavin  y.  Gavin,  92  Cal.  292,  d.  196. 
Gavitt  y.  Doub,  23  Oal.  78,  d.  1224,  2264. 
Gavitt  y.  Mobr,  68  Cal.  606,  d.  2346,  2347. 
Gay  y.  Hamilton,  S3  Cal.  686,  d.  1606,  1964, 

1966. 
Gay  y.  Moss,  34  Cal.  126,  d.  230,  128S,  1283, 

2283,  2286,  2288. 
Gay  y.  Winter,  34  Oal.  163,  d.  2063,  2060, 

2237,  2246,  2252,  2874,  2913. 
Gaylord  v.  Place,  98  Oal.  472,  d.  1396,  140S, 

1405„1430,  2338. 
Geary  v.  Simmons,  39  Cal.  224,  d.  1160, 1623; 

2106. 
Gee  y.  Moore,  14  Oal.  472,  d.  946, 1401,  1411; 

1413,  1419,  1422. 
Gee  v.  Terrio,  66  Oal.  881,  d.  153. 
Geer  y.  Sibley,  83  Oal.  1,  d.  1294,  2775. 
Geeseka  v.  Brannan,  2  Cal.  617,  d.  2434. 
Geiger  y.  Clark,  13  Oal.  579,  d.  416. 
Geil  v.  Stevens,  48  Cal.  690,  d.  2664. 
Gelcich  y.  Moriarty,  63  Oal.  217,  d.  191^ 

1922. 
Gelston  y.  Whitesidea,  8  Oal.  300,  d.  ISia 
Genella  y.  Belyea,  82  OaL  UO,  d.  101,  106, 

111,  1696. 
George  y.  Law,  1  Oal.  868,  d.  233,  2069. 
George  v.  North  Padflc  Transportation  Oo., 

60  Cal.  689,  d.  2121. 
George  v.  Bansom,  14  OaL  658,  d.  1435. 
George  v.  Bansom,  16  Oal.  322,  d.  1441, 1454. 
George  y.  Silva,  68  Oal.  272,  d.  209, 1018, 2307. 
Gerdes  y.  Moody,  41  OaL  336,  d.  88,  47. 
Gerke  v.  California  Steam  Nay.  Oo.,  9  CU. 

261,  d.  2051,  2054,  2417. 
Gerlach  v.  Terry,  75  Cal.  290,  d.  1177. 
Gerlach  y.  Turner,  89  Oal.  446,  d.  170, 1433, 

1791. 
German  Savings  and  Loon  Society  y.  Fisbet, 

92  Oal.  502,  d.  1103. 
Gterman  Savings  and  Loan  Society  v.  Hutch. 

inaon,  68  Oal.  62,  d.  1106, 1987, 2684. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8131 


Qermanla  Baflding  and  Loan  Aaan.  t.  Wag- 
ner. 61  Cal.  349,  d.  204, 1829, 1835, 1850, 1868. 
Qefold  T.  J.  M.  Bmnawiok  A  Balke  Oo.,  67 

Gal.  124,  d.  217. 
Ctesaner  t.  Palmateer,  89  Cal.  89,  d.  816,  834. 
Oet  Yoang,  GoardiaiiBhip  of,  90  OaL  77,  d. 

90,91. 
Oethin  v.  Walker,  50  Oal.  502,  d.  1147,  1168, 

2472. 
Oetbin  t.  Walker,  69  Cal.  606,  d.  1147. 
Qett  y.  McManaa,  47  Cal.  66,  d.  1726. 
Qharky,  Estate  of,  57  Cal.  274,  d.  9020,  8090, 

8034. 
Gharky  t.  Werner,  66  Cal.  388,  d.  1110. 
Ohiradelli  t.  Boorland,  82  Cal.  686,  d.  1681, 

2568,2559. 
QhiradeUi  v.  Greene,  66  Cal.  629,  d.  1720, 2257. 
Ohiradelli  t.  McDermott,  22  Cal.  639,  d.  474, 

1604,2488. 
Giaccomini  v.  Bnlkeley,  51  Cal.  260,  d.  907. 
Giant  Powder  Co.  t.  San  Diego  Flume  Co., 

78  Cal.  193,  d.  1831, 1845, 1853,  2273. 
Giant  Powder  Co.  t.  San  Diego  Flume  Co., 

88  Cat.  20,  d.  1845. 
Giant  Powder  Co.  v.  San  Diego  Flnme  Co.,  97 

Oal.  263,  d.  1837. 
Gibb  T.  Probst,  2  Cal.  115,  d.  590. 
Gibbons  T.  Peralta,  21  Cal.  629,  d.  1604,  2400. 
Gibbons  ▼.  Scott,  15  Cal.  284,  d.  275,  970. 
Gibbfl  T.  Bartlett,  63  Cal.  117,  d.  1769. 
Oibbs  V.  Rahard,  86  Cal.  631,  d.  2503,  2604. 
Giblin  y.  Jordan,  6  Cal.  416,  d.  1403. 
Gibson,  Estate  of,  76  Cal.  329,  d.  3043. 
Gibson,  £z  parte,  81  Oal.  619,  d.  783,  784,  785, 

1882, 1384. 
Gibson  v.  Board  of  Supervisors  of  Trinity 

Ooonty,  80  Cal.  850,  d.  451, 1046, 1051. 
Gibson  t.  Pachta,  83  Cal.  311,  d.  1921, 1935. 
Gibson  t.  Superior  Court,  83  Cal.  643,  4.  487, 

489. 
Gibson  t.  Superior  Court,  85  Cal.  216,  d.  489, 

495. 
Giddings  t.  76  Land  and  Water  Co.,  83  Cal. 
.  96,  d.  1306, 1314, 1317, 1319, 1321. 
Gieske  v.  Anderson,  77  Cal.  247,  d.  276,  2906. 
Oiffoid  T.  CarriU,  29  Cal.  589,  d.  682,  627, 

1296,  2466,  2499. 
Gilbert  T.  Judson,  86  Cal.  105,  d.  66. 
Gilbert  t.  Sleeper,  71  Oal.  290,  d.  1196, 1406, 

2685,  2626,  2638,  2947. 
Gill  V.  Driver,  90  Cal.  72,  d.  1296. 
Gillam  y.  Sigman,  29  Cal.  637,  d.  1166, 1179, 

1312,  2168,  2169,  2264. 
Gillan  y.  Hutchinson,  16  OaL  163,  d.  1065, 

1911,  1912,  2262. 
Gillan  y.  Metcalf,  7  Cal.  137,  d.  927, 1339. 
Gillaspie  y.  Hagans,  90  Cal.  90,  d.  1190, 1583, 

1707. 1720. 


Gillespie  y.  Benson,  18  Cal.  409,  d.  87,  1669, 

1670. 
GiUespie  y.  Jones,  47  Cal.  259,  d.  24,  1006, 

1007, 1019, 1026. 
Gillespie  y.  Lake,  85  Cal.  402,  d.  202, 208, 1760. 
Gillespie  v.  Neville,  14  Cal.  408,  d.  423. 
Gillespie  v.  Winn,  65  Cal.  429,  d.  1096. 
GiUespie  v.  Wright,  93  Cal.  169,  d.  1107,  2264. 
Gillis  y.  Bamett,  38  Cal.  393,  d.  631, 632, 1700, 

2832,2836. 
Gillis  y.  Cleveland,  87  Oal.  214,  d.  2707, 2714, 

2716.  2720,  2722. 
Gillmore  v.  American  Cent.  Ino.  Co.,  66  OaL 

63,  d.  181, 1600,  2065. 
Gilman  v.  Boots,  63  Cal.  120,  d.  2104. 
Gilman  v.  Boots,  80  Cal.  664,  d.  161. 
Oilman  y.  Contra  Costa  County,  5  Cal.  426, 

d.  471. 
Gilman  y.  Contra  Oosta  County,  6  Cal.  676, 

d.  699. 
Gilman  y.  Contra  Costa  County,  8  Oal.  62, 

d.  100,  690,  700,  2274. 
Oilman  y.  Contra  Costa  County,  10  Oal.  608, 

d.699. 
Gilman  y.  Cosgrove,  22  Cal.  866,  d.2199,  2271. 
Oilman  v.  Curtis,  66  Cal.  116,  d.  1286,  1543. 
Gilman  v.  Curtiss,  65  Cal.  572,  d.  1252. 
Gilmer  y.  Lime  Point,  18  Cal.  229,  d.  524, 

1053, 1054,  1056, 1067, 1069, 1064, 1065. 
Gilmer  y.  Lime  Point,  19  Cal.  47,  d.  1057, 

1070. 
Gibnore,  Estate  of,  81  Cal.  240,  d.  1127, 1429, 

3026,  3039,  3046. 
Oilmore,  Ex  parte,  71  Cal.  624,  d.  794. 
Gilmorey.  American  Cent.  Ins.  Co.,  67  Oal. 

866,  d.  2667. 
Oilmore  v.  Lycoming  Fire  Ins.  Oa,  55  Cal. 

123,  d.  603. 
GUson  y.  Robinson,  68  Oal.  639,  d.  2349,  2356, 

2357,  2367. 
Gilson  Quarts  If  in.  Co.  y.  Gilson,  47  Cal.  697, 

d.  2107,  2472. 
Gilson  Quarto  Min.  Co.  y.  Gilson,  51  Cal.  841, 

d.654. 
Gimmy  y.  Doane,  22  Cal.  686,  d.  99,  1401, 

1489, 1440. 
Gimmy  y.  Gimmy,  22  Cal.  633,  d.  1804,  2282. 
Ginaca  y.  Atwood,  8  Cal.  446,  d.  2107,  2456, 

2463. 
Ginoccbio  y.  Amador  Canal  etc.  Co.,  67  Cal. 

493,  d.  311,  318. 
Gird  y.  Ray,  17  Cal.  352,  d.  2331. 
Girdner  y.  Beswick,  60  Oal.  112,  d.  Ill,  143, 

144,  164,  210,  2493. 
Qisson  y.  Scbwabacber,  99  Cal.  419,  d.  1812, 

1813. 
Gladding  y.  California  Farmers'  Mut.  Fira 

Ins.  Assn.,  66  Cal.  6,  d.  1662,  1663. 


Digitized  by 


Google 


8132 


TABLE  OF  OASES  DIGESTED. 


Gladwin  y.  Garrison,  13  Cal.  330,  d.  582. 
Glascock  V.  Ashman,  62  Cal.  420,  d.  1291, 

1296,  2566. 
Glascock  T.  Ashman,  62  Cal.  493,  d.  2219,2764. 
Glascock  y.  Central  Pac.  B.  B.  Co.,  73  Cal. 

137,  d.  2060,  2414. 
Glass  ▼.Aalibary.  49  Cal.  671,  d.  2613,  2739. 
Glassell  t.  Coleman,  94  Cal.  260,  d.  1869, 

1370,  2476. 
Glazer  v.  Clift,  10  Cal.  303,  d.  2255,  2568. 
Gleaaon  v.  Gleason,  54  Cal.  136,  d.  2746. 
Gleason  y.  HiU,  65  Cal.  17.  d.  1206. 
Gleason  y.  Spray,  81  Cal.  217,  d.  1413,  2662, 


Gleason  y.  White,  84  Gal.  258,  d.  1097,  2205, 

2206. 
Glenn,  Estate  of,  74  Cal.  667,  d.  1108,  1109. 
Glenn  y.  Amonld,  66  Oal.  631,  d.  234.  260, 

2204. 
Glenn  y.  Sazton,  68  Cal.  363,  d.  622. 
Glidden  y.  Lucas,  7  Cal.  26,  d.  1273. 
Qlidden   y.  Packaid,  28  Cal.  649,  d.  161, 

293,  294,  969. 
Glide  y.  Dwver,  83  Oal.  477,  d.  2004,  2234, 

2236,  2260,  2891. 
Gldster  y.  Wade,  78  Oal.  407,  d.  1388. 
Glotzback  y.  Foster,  11  Cal.  87,  d.  2667. 
Gluckauf  y.  Bliven,  23  Cal.  312,  d.  1416. 
Glackaof  y.  Beed,  22  Cal.  468,  d.  2,  1142, 


Gluckaaf  y.  Urton,  19  Cal.  61,  d.  2507. 
Goad  y.  Moolton,  67  Cal.  536,  d.  927,  1457. 
Godchaox  y.  Mulford,  26  Oal.  316,  d.  169, 

1342,  1347,  1348,  2022,  2024. 
Goddard  y.  Fulton,  21  Cal.  430,  d.  437,  2266. 
Goddaid  y.  Superior  Court,  90  Cal.  364,  d. 

2317. 
GodeSry  y.  Caldwell,  2  Cal.  489,   d.  684, 

1141,  1142,  1887,  1949,  1977,  2609. 
Godey  y.  Godey,  39  Cal.  157,  d.  1482,  1806. 
Godfrey  y.  MiUer,  80  Oal.  420,  d.  1S41,  1342, 

1350. 
Godfrey  y.  Bogers,  3  Oal.  101,  d.  1660. 
Godwin  y.  Stebbins,  2  Cal.  103,  d.  1006, 1724, 

2241. 
Going  y.  Dinwiddle,  86  Cal.  633,  d.  1276. 
Gold  y.  Son  Ins.  Co.,  73  Cal.  216,  d.  1636, 

1646. 
Goldberg  y.  Thompson,  96  Oal.  117,  d.  2773, 

2776. 
Golden  Gate  etc.  Co.  y.  Joshua  Hendy  Ma- 
chine Works,  82  Cal.  184,  d.  617,  977, 1189, 

1562,  1630,  2863,  2964. 
Gtolden  Gate  etc.  Co.  y.  Superior  Court,  65 

Cal.  187,  d.  236,  360,  487,  662,  666,  669, 

1501, 
Golden  Gate  Packing  Go.  y.  Farmers'  Union, 

66  Oal.  606,  d.  61. 


Golden  State  etc.  Iron  WoAa  y.  AngeD,  89 

Oal.  643,  d.  1671,  1672. 
Giolden  State  etc.  Iron  Worics  y.  Dayidaon, 

73  Cal.  389,  d.  2198,  2202. 
Goldman  y.  Baahore,  80  Cal.  146,  d.  172,  903, 

1183,  2503. 
Goldman  y.  Dayia,  23  Oal.  256,  d.  419,  420. 
Goldman  y.  Bogers,  86  Oal.  674,  d.  154, 1064, 

1442. 
Goldsmith  y.  Sawyer,  46  Oal.  200,  d.  8,  603, 

1660, 1606,  1663. 
Goldstein  y.  Black,  60  Cal.  462,  d.  1163. 
Goldstein  y.  Hort,  30  Oal.  372,  d.  2283,  2285, 

2286. 
Goldstein  y.  KeUy,  61  Cal.  801,  d.  1200, 148S. 
Goldstein  y.  Nunan,  66  Cal.  542,  d.  206, 1347. 
Goldstone  y.  Dayidson,  18  Oal.  41,  d.  400. 
Goldstone  y.  Sperling,  39  Cal.  447,  d.  2075. 
Goldtree  y.  Funkenstein,  54  Cal.  594,  d.  2633. 
Goldtree  y.  McAlister,  86  Cal.  93,  d.  1990, 

1992,  3047,  3048. 
Goldtree  y.  Swinford,  74  Cal.  586,  d.  2199. 
Goldtree  y.  Thompson.  79  Oal.  613,  d.  3043, 

Goldtree  y.  Thompson,  83  Cal.  420,  d.  104. 
GoUer  y.  Fett,  30  Cal.  481,  d.  685,  1930, 1S3». 
Golson  y.  Dunlap,  73  Cal.  167,  d.  1833,  28M, 

2890. 
Qonsales  y.  Broad,  67  Oal.  224,  d.  68. 
Gonzales  v.  Cobliner,  68  Cal.  151,  d.  1764. 
Gonzales  v.  Huntley,  1  Cal.  32,  d.  251,  255. 
Gonzales  y.  Leon,  31  Cal.  98,  d.  2862,  2961 
Gonzales  y.  Wasson,  61  Cal.  296,  d.  1277, 

1278,  2666. 
Good,  Matter  of,  78  Oal.  399,  d.  895. 
Goodale  y.  Fifteenth  District  Court,  66  GiL 

26,  d.  488,  2427. 
Ckiodale  v.  Scannell,  8  Oal.  27,  d.  1130. 
Goodale  y.  West.  6  Oal.  339,  d.  1186,  S689, 


Goodoell  y.  Dayis  .  62  Oal.  617,  d.  276. 
Goodday  y.  Superior  Court,  65  Oal.  680,  d.  391. 
Goode  y.  Smith,  IS  Oal.  81,  d.  11, 12, 16,  SOt, 

1064, 1148. 
Goodenow  y.  Ewer,  16  Oal.  461,  d.  683,  19ffi, 

1989, 1990, 1993,  2000,  2003,  2011,  2014, 2016, 

2016,  2018. 
Goodbne  y.  King,  56  Cal.  377,  d.  389. 
Goodhue  y.  Bice,  53  Cal.  302,  d.  179,  388. 
Goodlett  y.  St.  Elmo  Inyeetment  Co.,  94  OiL 

297,  d.  2016,  2907. 
Goodnow  y.  Griswold.  68  Oal.  609,  d.  1288. 
GkxKirioh  y.  Latbrop.  94  Oal.  56.  d.  2468, 30^ 

2472. 
Goodrich  y.  Marysyille,  6  Oal.  430,  d.  MK, 

2436,2437. 
Goodrich  y.  Van  Landigbam,  46  Cal.  601,  i 

169,  1314. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8133 


Goodaell  t.  Aabwortb,  96  Cal.  397,  d.  2670. 
Goodwin  t.  Buckley,  64  Oal.  295,  d.  832. 
Goodwin  ▼.  Garr,  8  Cal.  616,  d.  2296. 
Goodwin  t.  Glaser,  10  Ca).  333,  d.  1768, 1774. 
Goodwin  ▼.  Goodwin,  69  Cal.  560,  d.  1327, 

1334. 
Goodwin  t.  Hammond.  18  Cal.  168,  d.  1169, 

1176, 1381. 
Goodwin  v.  McCabe,  76  Cal.  684,  d.  22,  27, 

2337,  2338,  2343. 
Goodwin  v.  Nickerson,  61  Oal.  166,  d.  438. 
Goodwin  y.  Scannell,  6  Cal.  641,  d.  2971. 
Goodyear  ▼.  Williston,  42  Cal.  11,  d.  1224, 

1366. 
Gordan,  Ex  parte,  92  Cal.  478,  d.  609. 
Gordan,  Ex  parte,  96  Cal.  374,  d.  1807. 
Gordan  y.  Buckles,  92  Cal.  481,  d.  667. 
Gordon  ▼.  Booker,  97  Cal.  686,  d.  26,  462,  463, 

469,  470. 
Gordon  y.  Clark,  22  Cal.  633,  d.  151,  221. 
Gordon  y.  Donahae,  70  Cal.  601,  d.  247,  260. 
Gordon  y.  Boss,  2  Cal.  156,  d.  88,  2606. 
Gordon  y.  Searing,  8  Cal.  49,  d.  1150, 1181. 
Gordon  y.  Swan,  43  Cal.  664,  d.  629. 
Gordon  y.  Wansey,  19  Cal.  82,  d.  121,  194. 
Gordon  y.  Wansey,  21  Oal.  77.  d.  426,  442. 
Gordon  Hardware  Co.  y.  San  Francisco  etc. 

B.  B.  Co.,  86  Cal.  623,  d.  1846, 1851. 
Gore  y.  McBrayer,  18  Cal.  682,  d.  1916, 1918, 

1939, 1943. 
Gorbam  y.  Gilson,  28  Cal.  479,  d.  630, 1332. 
Gorbam  y.  Heiman,  90  Cal.  346,  d.  67,  2604. 
Gorbam  y.  Toomey,  9  Cal.  77,  d.  1481. 
Gorman  y.  Bns8eU,14  Oal.  631,  d.  2167,2902, 

2907. 
Gorman  y.  Bnssell,  18  Oal.  688,  d.  2907. 
Gorman  y.  Soutbem  Pac.  Co.,  97  Cal.  1,  d. 

600,  614,  2866. 
Gorton  y.  Ferdinando,  64  Cal.  11,  d.  86. 
Gobs  y.  Helbing,  77  Cal.  190,  d.  41. 166, 1837. 
Goss  y.  Strelitz,  54  Cal.  640,  d.  1848, 1851, 2218. 
Gostorfs  y.  Taafe,  18  Oal.  386,  d.  2248. 
Gould,  Ex  parte,  90  Oal.  360,  d.  669. 
Gould  y.  Huntley,  73  Oal.  399,  d.  1846, 1348. 
Gould  y.  Lanterman.  70  Cal.  247,  d.  2348. 
Gould  y.  Scannell,  13  Cal.  430,  d.  2468. 
Gould  y.  Stafford,  77  Cal.  66,  d.  243,  2996, 

8011. 
Gould  y.  StafFoid,  91  Cal.  146.  d.  2996,  2996, 

8012,  3019,  3020. 
Gould  y.  Wise,  97  Oal.  632.  d.  928,  930. 
Gouldin  y.  Buckelew,  4  Oal.  107,  d.  2921, 2938. 
Gow  y.  Marsball,  90  Oal.  665,  d.  328,  347. 
Gower  y.  Andrew,  69  Oal.  119,  d.  63. 
Goyhineob  y.  Goyhinech,  80  Cal.  409,  d.  90. 
Goybinecb  y.  Goybinech,  80  Cal.  410,  d.  178, 

260. 
Gracier  y.  Weir,  46  Cal.  53,  d.  966. 


Gradwobl  y.  Harris,  29  Cal.  160,  d.  318,  1138> 

1168, 1669, 1671,  2606. 
Grady  y.  Bramlet,  69  Cal.  106,  d.  2747. 
Grady  y.  Early,  18  Cal.  108,  d.  214, 1028, 1927, 

8069. 
Grady  y.  Porter,  63  Cal.  680,  d.  1258,  2309. 
Grady  y.  Superior  Court,  64  Oal.  166,  d.  672. 
Graeber  v.  Derwin,  43  Cal.  496,  d.  909. 
Grafi  y.  Mesmer,  62  Oal.  636,  d.  1S78,  2766. 
Graff  y.  Middleton,  43  Oal.  341,  d.  963,  964, 

2442. 
Graham  y.  Bennet,  2  Cal.  608,  d,  1787,  1780. 
Grabam  y.  Endicott,  7  Cal.  144,  d.  2650. 
Grabam  y.  Harmon,  84  Oal.  181,  d.  236,  2244. 
Graham  y.  Larimer,  83  Cal.  173,  d.  429,  430, 

441. 
Grabam  v.  Oviatt,  68  Cal.  428,  d.  1409. 
Graham  v.  Plate,  40  Cal.  593,  d.  2869. 
Grabam  y.  Stewart,  68  Cal.  874,  d.  174, 177, 

212,  214, 1083, 1422,  1969, 1960, 1992. 
Grain  y.  Aldrich,  88  Gal.  614,  d.  814, 316, 2169, 

2268. 
Grand  Lodge  of  the  Independent  Order  of 

Good  Templars  y.  Fambam,  70  Oal.  168,  d. 

2726. 
Grandona  y.  Loydal,  70  Cal.  161,  d.  2122. 
Grandona  v.  Loydal,  78  Cal.  611,  d.  2117. 
Granger  y.  Original  Empire  etc  Co.,  69  Oal. 

678,  d.  663, 1963. 
Grangers'    Business   Assn.  of   California  y. 

Clark,  67  Cal.  634,  d.  662. 
Grangers'   Business   Assn.  of   California  y. 

Clark,  84  Cal.  201,  d.  266, 1997,  2007,  2028, 

2244. 
Granice,  Ex  parte,  61  Oal.  376,  d.  716, 1882. 
Grant  y.  Beronio,  97  Oal.  496,  d.  2696,  2597, 

2919,  2937. 
Grant  y.  Burr,  64  Oal.  298,  d.  2642, 2878. 
Grant  y.  De  Lamori,  71  Cal.  329,  d.  146. 
Grant  y.  Ede,  85  Oal.  418,  d.  2583. 
Grant  y.  Heverin,  77  Cal.  263,  d.  317,  2164. 
Grant  y.  Johnston,  46  Cal.  243,  d.  94. 
Grant  y.  Moore,  29  CaL  644,  d.  201, 1761, 1762, 

1763, 1764, 1766. 
Grant  y.  Oliyer,  91  Oal.  168,  d.  18, 1160, 1871, 

2338,  2339,  2361,  2363,  2871,  2377. 
Grant  y.  Sbeerm,  84  Cal.  197,  d.  231,  246,  327, 

604. 
Grant  y.  White,  0  CaL  65,  d.  360. 
Grant  y.  White,  67  Oal.  141,  d.  14, 967. 
Grass  Valley  Quarts  Min.  Co.  y.  Stackhouse, 

6  Cal.  413,  d.  912, 1148. 
Grattan  y.  Wiggins,  23  Oal.  16,  d.  1247, 1960, 

1963, 1991, 2017,  2018,  2021,  2616,  2638. 
Grayes  y.  Baker,  68  Cal.  133,  d.  1415. 
Graves  y.  Baker,  68  Cal.  134,  d.  1400. 
Graves  v.  Mono  Lake  etc.  Co.,  81  Cal.  803,  d. 

412,426,   625,629,651,653,664. 


Digitized  by 


Google 


I 


8184 


TABLE  OF  CASES  DIGESTED. 


Gravee  v.  Moore,  58  Cal.  435,  d.  2562. 

Gray  T.  Airican  Methodist  Episcopal  Zion 

Chnrch  of  America,  76  Cal.  676,  d.  2446. 
Gray  v.  Collins,  42  Cal.  152,  d.  1804,  1305, 

1814,2298. 
Gray  v.  Corey,  48  Cal.  208,  d.  1346. 
Gray  t.  Dixon,  74  Cal.   608,  d.  1002,  2331, 

2382. 
Gray  t.  IMxon,  83  Cal,  83,  d.  2300. 
Gray  t.  Doogherty,  26  Cal.  266,  d.  667, 1678, 

16U,  1613,1618, 1619,  2593. 
Gray  t.  Eaton,  6  Cal.  448,  d.  216. 
GrayT.  Galpin,  98  Cal.  638,  d.  1333,  1336, 


Gray  T.  Garrison,  9  Gal.  826,  d.  310, 317,  3067. 
Gray  ▼.  Gray,  11  OaL  841,  d.  281,  660,  670, 

on. 

Gray  V.  Hawea,  8  Cal.  662,  d.  294,  1212, 1631, 

1638, 1666. 
Gray  T.  McWilliams,  06  Cal.  167,  d.  993, 094. 
Gray  T.  Noon,  66  Cal.  186,  d.  1620. 
Gray  T.  Nnnan,  63  Cal.  220,  d.  261,  821. 
Gray  T.  Palmer,  9  Cal.  616,  d.  96,  1094, 1476, 

U77,  2187,  2188,  2201,  2734. 
Gray  v.  Palmer,  28  CaL  416,  d.  106, 107, 106, 

1506. 
Gray  ▼.  Sabin,  87  Cal.  211,  d.  1636. 
Gray  v.  Schapp,  4  Cal.  186,  d.  282,  485. 
Gray  T.  Superior  Court  of  Amador  County, 

61  Cal.  337,  d.  125, 285. 
Gray  V.  Winder,  77  Cal.  626,  d.  107,  216, 2065. 
Grayson  ▼.  GuUd,  4  Cal.  122,  d.  199,  266, 2436, 

2436. 
Grandal  T.  Bastanchnre,  47  Cal.  167,  d.  171, 

281. 
Greathouse  v.  Dunn,  60  Cal.  311,  d.  2513. 
Greehn  ▼.  Marker,  67  Cal.  364,  d.  987. 
Greebn  ▼.  Shnmway,  78  Cal.  263,  d.  101. 
Greely  t.  Townsend,  26  Cal.  604,  d.  289, 290, 

626. 
Green,  Ex  parte,  86  Cal.  427,  d.  784. 
Green,  Ex  parte,  94  Cal.  387,  d.  2151,  2152, 

2160. 
Green,  Matter  of,  96  Cal.  162,  d.  384. 
Green  v.  Abietine  Medical  Co.,  96  Cal.  322, 

d.  624, 625,  685. 
Green  v.  Beckman,  69  Cal.  645,  d.  634. 
Green  v.  Brooks,  81  Cal.  328,  d.  595,  2890. 
Green  v.  Butler,  28  Cal.  596,  d.  167, 168, 1962, 

2021,  2066,  2873. 
Green  v.  Campbell,  62  CaL  686,  d.  2261,  2570. 
Green  v.  Campbell,  56  Cal.  477,  d.  2570. 
Green  v.Carotta,  72  Cal.  267,  d.  2989,  3011. 
Green  t.  Chandler,  64  Cal.  626,  d.  239, 1867. 
Green  v.  Clark,  31  Cal.  601,  d.  62,  946, 1217, 

1283,  2012. 
Green  T.  Clifford,  94  Oal.  49,  d.  241,  1863, 

1860. 


Green  v.  Covilland,  10  CU.  317,  d.  9GS,B3^ 

2589,  2591,  2912. 
Green  v.  Doane,  16  Cal.  303,  d.  96. 
Green  t.  Fresno  Coonty,  96  CaLS29,  d.5e, 

2135,  2280, 274L 
Green  t.  Hayes,  70  Cal.  276,  d.  2367,  2378. 
Green  t.  Hebbard,  96  Cal.  39,  d.  100, 1774. 
Green  v.  Jackson  Water  Co.,  10  Cal.  374, 

d.  1852,  2231. 
Green  t.  Killey,  38  Cal.  201,  d.  168. 
Green  t.  Lake  Superiw  etc  Co.,  46  OaL  406. 

d.  223. 
Green  t.  McMann,  79  Oal.  661,  d.  144. 
Green  t.  Odd  Fellows'  Savings  etc.  Bank,  <B 

Cal.  71,  d.  407. 
Green  t.  Ophir  etc  Co.,  45  Cal.  622,  d.  SOB, 

648. 
Green  t.  Palmer,  15  Oal.  411,  d.  1203,  2n, 

2232,  2233,  2258,  2870. 
Green  t.  Prettyman,  17  Cal.  401,  d.  1IS7, 

1142. 
Green  ▼.  Bedding,  92  Cal.  548,  d.  1715, 1717. 
Green  v.  Bobertson,  64  Cal.  76,  d.  607, 1S08. 
Green  y.  State,  61  Cal.  677,  d.  2136. 
Green  v.  Stote,  73  Cal.  29,  d.  2601. 
Green  v.  Superior  Court  of  San  Franciaeo,  78 

CaL  556,  d.  716,  717,  2317. 
Green  t.  Swift,  47  CaL  636,  d.  655. 1068, 213X, 


Green  v.  Swift,  49  Cal.  260,  d.  1458. 
Green  y.  Swift,  50  Cal.  464,  d.  1625. 
Greeny.  Thomas,  17  Cal.  86,  d.  I486. 
Green  y.  Thornton,  96  Gal.  67,  d.  9,  2207. 
Green  y.  WeUs,  2  Cal.  684,  d.  600, 2466. 
Greenbaom  y.  Martines,  86  Cal.  460,  d.  16SB, 

2489,  2493. 
Qreenbaum  y.  Tnrrill,  57  Oal.  285,  d.  2348. 
Greenbeig  y.  Hotf,  80  Cal.  81,  d.  2906. 
Greenfield  y.  Steamer  Gonnell,  6  Oal.  67,  d. 

2240,2269. 
Greenleaf  y.  Stockton  Combined  Haryeater 

etc  Works,  78  Cal.  606,  d.  2496. 
Greenwade  y.  De  Camp,  72  Oal.  448,  d.  2356. 
Crreenwade  y.  Decamp,  79  Cal.  1,  d.  2328, 


Greenwood  y.  Adams,  80  Cal.  74,  d.  106, 2394, 

2747,  2809,  2839. 
Gieer  y.  Blanchar,  40  Cal.  194,  d.  674,  8077. 
Greer  y.  Tripp,  66  Cal.  209,  d.  680,  681,  1611, 

2107. 
Gregg  y.  Bostwick,  83  Cal.  220,  d.  1401,  IKS, 

1404, 1420. 
Gregg  v.  Pemberton,  53  Oal.  251,  d.  164,  ITS, 

1585, 1785. 
Gregg  y. San  Fnndaoo etc  B.  &.Co.,60CtL 

812,  d.  2069. 
Gregory  v.  Blanohaid,  96  OaL  8U.  d.  UOS, 

1324, 1774,  1784. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


S185 


Qr^ory  t.  Bovier,  77  Cal.  121,  d.  902, 1208, 

1689. 
OT«goi7  T.  Ford,  14  Cal.  188,  d.  222,  1200, 

1482,  1643,  2736. 
Gngprs  ▼.  Harris,  43  Cal.  39,  d.  193ft. 
Oiegory  y.  Haworth,  25  Cal.  653,  d.  1833, 

1349, 1626. 
Chregory  v.  Hay,  8  Cal.  882,  d.  1«8. 
Qregory  v.  Haynes,  13  Cal.  691,  d.  273. 1018, 

1111,  1624, 1642, 1766,  2297. 
Oragory  t.  Hayn«B,  21  Cal.  448,  d.  671, 1640, 

2172. 
Gregory  t.  Eiggins,  10  Cal.  389,  d.  346. 
Or^ory  y.  McPhereon,  13  Cal.  6  2.  d.  1116, 

1117,  1161, 1160, 1884,  2296, 2362. 
Gregory  y.  Nelson,  41  OaL  278,  d.  232,  251, 

1488, 1696, 1628,  2988. 
Gregory  y.  Pershbaker,  78  OaL  109,  d.  1909, 

1914. 1916. 
Gregory  y.  Tkber,  19  Oal.  397,  d.  1118, 1117. 
Greig  y.  Biordan,  99  Cal.  816,  d.  818,  476, 

644. 
Greinery.  Greiner,  68  Cal.  116,  d.  1434, 1436. 
GreiflB  y.  State  Investment  etc.  Ins.  Co.,  08 

OaL  241,  d.  296, 1644,  2237,  2246. 
Qrennan  y.  McGr^^or,  78  Cal.  268,  d.  947, 

1650. 
Grewell  y.  Henderson,  6  Cal.  466,  d.  2246. 
GreweU  v.  Henderson,  7  Cal.  290,  d.  1633. 
Grewell  y.  Walden,  23  Oal.  165,  d.  2232,  2952. 
Grey  y.  Tubbs,  43  Oal.  369,  d.  1079,  2589, 

2980. 
Gribble  y.  Oolambos  Brewing  Co.,  100  OaL 

67,  d.  891,  646,  647,  2260. 
Orider,  Estate  of,  81  Oal.  671,  d.  81,  84,  106, 

1128, 1133. 
Gridley  y.  Boggs,  62  OaL  190,  d.  1616, 1618, 

1616. 
Gridley  y.  Dom,  67  Cal.  78,  d.  1859, 1860. 
Griess  y.  State  etc  Ins.  Co.,  93  OaL  411,  d. 

101, 102,  177,  2665. 
Griest,  Estate  of,  76  Cal.  497,  d.  204. 
Grifteth  y.  Brown,  76  Oal.  260,  d.  1187. 
GriflSn  y.  Alsop,  4  OaL  406,  d.  809,  3068. 
Griffin  y.  Blanchar,  17  Oal.  70,  d.  2887,  2940. 
Griffin  y.  Polhemos,  20  Oal.  180,  d.  211. 
Griffin  y.  Warner,  48  Cal.  388,  d.  1122. 
Griffith,  Estate  of,  84  CaL  107,  d.  963,  1228, 

1227, 1232, 1238,  1264,  1644, 1646. 
Griffith'y.  Bogardus,  14  CaL  410,  d.  2455. 
•  Griffith  y.  Cave,  22  Cal.  634,  d.  504, 1278. 
Griffith  V.  Grogan,  12  Oal.  817,  d.  2214,  2220. 
Griffith  y.  Qruner,  47  Cal.  644,  d.  974,  2100. 
Griffith  V.  Happersberger,  86  Oal.  605,  d.  477, 

479.  480, 1838. 
Griffith  y.  Moss.  47  CaL  667,  d.  2074. 
Griffiths  y.  Spring  HiU  M.  Co.    See  Wilson 

y.  Spring  Hill  M.  Co. 


Griffiths  y.  Galindo,  86  OaL  192,  d.  916,  917, 

920,924. 
Griffiths  v.  Henderson,  49  OaL  666,  d.  604, 

1704,  2260. 
Griggs  y.  Clark,  23  CaL  427,  d.  2205,  2210, 

2211. 
Grigsby  y.  Bortnett,  31  CaL  406,  d.  1391, 1392, 

1497. 
Grigsby  y.  Clear  Lake  Water  Co.,  40  CaL  396, 

d.  47, 263,  993,  1162,  2119,  2120,  2121,  2122, 

2984. 
Grigsby  y.  Napa  Coonty,  86  Cal.  686,  d.  211. 

983,987. 
Grigsby  y.  Shwarz,  82  OaL  278,  d.  217,  262, 

682,  977, 1486. 
Grimy.  Norris,  19  Cal.  140,  d.  2483,  2434. 
Grimes  y.  Fall,  16  Oal.  63,  d.  249, 1147. 
Grimes  y.  Norris,  6  CaL  621,  d.  2308,  3032. 
Grimley  y.  Santa  Clara  County,  68  CaL  675, 
.  d.2222. 

Grimm  y.  Curley,  43  Oal.  250,  d.  22,  31. 
Grimm  v.  O'Connell,  64  Gal.  622,  d.  1779,2810, 

2821,  2842, 2846. 
Grimmer  y.  Carlton,  93  Cal.  189,  d.  927. 
Grimshaw  y.  Belcher,  88  CaL  217,  d.  1488, 

1746. 
Grinter  y.  Oompton,  18  Oal.  210,  d.  1490. 
Griswold  V.  Sharpe,  2  CaL  17,  d.  164, 167, 238, 

328,  342,  2566,  2568. 
Grogan  v.  Knight,  27  Oal.  616,  d.  2326,  2326, 

2344. 
Grogan  y.  Ruckle,  1  OaL  168,  d.  437. 
Grogan  y.  Buckle,  1  Oal.  193,  d.  223,  280, 436. 
Grogan  v.  San  Francisco,  18  Cal.  690,  d.  48, 

646,  2031,  2133,  2148,  2623,  2632,  2633. 
Grogan  y.  Thrift,  68  Oal.  378,  d.  1417. 
Grogan  y.  Vache,  46  Oal.  610.  d.  676. 
Gronfler  y.  Minturn,  6  Cal.  492,  d.  209,  2007. 
Gronfler  y.  Puymirol,  10  Cal.  629,  d.  1372, 

1476, 1477. 
Groome,  Estate  of,  94  Cal.  69,  d.  1429, 2366. 
Qroechen  v.  Page,  6  Cal.  138,  d.  306. 
Gross  y.  Cassin,  43  Oal.  27,  d.  147. 
Gross  y.  Fowler,  21  Oal.  382,  d.  1218,  1221, 

2664. 
Gross  y.  Eelleher,  73  Oal.  639,  d.  186. 
Gross  y.  KeUeher,  80  Oal.  619,  d.  263,  276. 
Gross  y.  Eenfield,  67  Oal.  627,  d.  2136. 
Gross  v.  Kierski,  41  Oal.  Ill,  d.  2494,  2496, 

2621. 
Gross  y.  Parrott,  16  CaL  143,  d.  1946,  2761. 
Gross  y.  Superior  Court  of  City  and  County  of 

San  Francisco,  71  Cal.  882,  d.  288. 
Groesini  y.  Perazco,  66  Oal.  544,  d.  1290, 1668. 
Grotefend  y.  ITltz,  58  Cal.  666,  d.  2808. 
Grove  Street,  In  re.  61  Oal.  438,  d.  1657, 1668, 

2676,  2877. 
Grover  y.  Hawley,  5  Oal.  486,  d.  1235,  2830. 


Digitized  by 


Google 


3136 


TABL£  OF  CABES  DIGESTED. 


Grow  y.  His  Crediton,  SI  Cal.  328,  d.  378, 

383,  390, 396. 
OraeUv.  Spooner,  71  Oal.  498,  d.  107.  Ill,  1024, 

1189. 
Oruhn  y.  Stanley,  92  Oal.  83,  d.  1289,  1296, 

1604. 
Grum  V.  Barney,  66  Cal.  264,  d.  1846, 1366. 
Grape  V.  Byere,  73  Cal.  271,  d.  1437. 
QraweU  y.  Seybolt,  82  Oal.  7,  d.92, 1421, 1422, 

1430,2396. 
Gachwend  y.  Eatee,  61  Cal.  184,  d.  309. 
Guardian  Fire  etc  InB.  Oo.  y.  Tbompflon,  68 

Cal.  208,  d.  2762. 
Guedici  y.  Boots,  42  Oal.  462,  d.  2176. 
Guerin  y.  Reese,  33  Oal.  292,  d.  2714,  2716. 
Guernsey  y.  West  Coast  Lumber  Co.,  87  Cal. 

249,  d.  2497. 
Guerrero,  Matter  of,  60  CM.  88,  d.  706,  1686, 

1747, 1748,  1749,  2032,  2149,  2160, 2152, 2169. 
Guerrero  y.  Ballerino,  48  Cal.  11^  d.  1243. 
Guidery  y.  Green,  96  Cal.  630,  d.  1171, 1174, 

2268,2269. 
Guilford,  Escheated  EsUte  of,  67  Oal.  380,!d.  71. 
GuUfoyle,  WUl  of,  96  Cal.  598,  d.  683,  3027. 
Ouiod  y.  Goiod,  14  Oal.  606,  d.  1418,  1420, 

1421. 
Gulf  of  California  Nay.  etc.  Oo.  y.  State  In- 
vestment and  Ins.  Co.,  70  Cal.  686,  d.  1663, 

1664. 
Gulzoni  y.  Tyler,  64  Oal.  334,  d.  2066,  2060, 

2449,  2667. 
Gumpel  y.  Castagnetto,  97  Oal.  16,  d.  191, 

202,  1693,  1968. 
Gunn  y.  Bank  of  California,  99  Cal.  349,  d.  66. 
Gunn  y.  Bates,  6  Oal.  263,  d,  1022, 1141, 1142, 

1867, 1874. 
Gunn  y.  FoUock,  6  Oal.  240,  d.  1032, 1721. 
Gunter  y.  Geary,  1  Oal.  462,  d.  166,  2120, 

2678,  2979,  2980,  3022. 
Gunter  y.  Janes,  9  Cal.  643,  d.  1096,  1976, 

2877,  2878,  2888,  2890,  2893,  2896,  2896. 
Gunter  y.  Laffan,  7  Cal.  688,  d.  676,  1076, 

1137, 1731. 
Gunter  y.  Sanchez,  1  Cal.  46,  d.  296,  296,  800, 

2216,  2434,  2436, 2438,  2504. 
Gnrnee  y.  Maloney,  38  Cal.  86,  d.  1266, 1660. 
Gurnee  y.  Superior  Court  of  the   City  and 

County  of  San  Francisco,  68  Cal.  88,  d.  1661, 

1662. 
Gushee  y.  Leayitt,  6  Oal.  160,  d.  436,  439. 
Gntierres,  Ex  parte,  46  Oal.  429,  d.  664,  882, 

2668. 
Guttenberger  y.  Woods,  61  Oal.  523,  d.  2213. 
Guttman  y.  Scannell,  7  Cal.  466,  d.  1340, 1468, 

1460. 
Gutceil  y.  Pennie,  96  Oal.  608,  d.  2766. 
Gutzeit  y.  Pennie,  97  Oal.  484,  d.  127,  180, 

1973,  2016. 


Gutzeit  y.  Pennie,  98  Oal.  327,  d.  1996. 
Guy  y.  Bibend,  41  Cal.  322,  d.  414,  488. 
Guy  y.  Oarriere,  6  Oal.  611,  d.  1836. 
Guy  y.  Du  Uprey,  16  Oal.  196,  d.  1079, 1840, 

1986. 
Guy  y.  Franklin,  6  Oal.  416,  d.  229, 1662, 2000, 

2001. 
Guy  y.  Hanly,  21  Oal.  807,  d.  1011, 1027, 2078, 

2076. 
Guy  y.  Hermance,  6  OaL  73,  d.  644,  646, 1406, 

2769. 
Guy  y.  Ide,  6  Oal.  99,  d.  99,  Vm,  2000. 
Guy  y.  Ifiddleton,  5  Cal.  392,  d.  2013. 
Guy  y.  Washburn,  23  OaL  111,  d.  2810,  2826. 

2832. 
Gwin,  EsUte  of,  77  Cal.  813,  d.  S046. 
Gwinn  y.  Hamilton,  76  Cal.  266,  d.  1287,1783. 
Gyle  y.  Shoenbar,  23  Oal.  638,  d.  2116. 

Haaren  y.  High,  97  OaL  446,  d.  8840,  2841, 

2844. 
Haas,  Estate  of,  97  Oal.  232,  d.  1244, 1259. 
Haas  y.  Whittier,  97  OtL  411,  d.  379,  881, 

1626,2966. 
Habenicht  y.  lissak,  77  OaL  180,  d.  2285, 2402, 

2493. 
Habenicht  y.  Lissak,  78  Cal.  361,  d.  1208. 
Hackett  y.  Bank  of  California,  67  Cal.  335,  d. 


Hackett  v.  Manloye,  14  Oal.  86,  d.  2023,  2086. 
Haffenegger  y.  Brace,  64  Oal.  416,  d.  243. 
Haffley  y.  Maier,  13  Cal.  13,  d.  19«,  2013, 

2336. 
Hagar  y.  Board  of  Superyisors,  47  Cal.  222,  d. 

486,  492, 496,  537,  647,  638,  2656,  2782, 2791, 

2793. 
Hagar  y.  Board  of  Superyisors,  61  Cal.  474,  d. 

2784,  2789. 
Hagar  y.  Lucas,  29  Oal.  800,  d.  129, 1803. 
Hagar  y.  Mead,  26  Cal.  698,  d.  148. 
Hagar  y.  Spect,  48  Cal.  406,  d.  23,  1167,  2620. 
Hagely  y.  Hagely,  68  Oal.  348,  d.  2263,  2268, 

2640. 
Hagenmeyer  y.  Board  of  Equalization  of  Men- 
docino County,  82  Cal.  214,  d.  2818,  2819. 
Hager  y.  Board  of  Superyisors,  60  OaL  473,  d. 

484. 
Hager  y.  Shindler,  20  Oal.  47,  d.  702,  1077, 

1080, 1339, 1864,  2307,  2390,  2635. 
Hager  y.  Southern  Pac  Co.,  98  Cal.  309,  d. 

2058,  2414,  2419. 
Hager  y.  Spect,  52  Cal.  679,  d.  60,  447,  678, 

936,  941,  2446. 
Hagerty  y.  Powers,  66  Cal.  368,  d.  2161. 
H^gin  y.  Clark,  28  Cal.  162,  d.  161. 
Haggin  y.  Clark,  61  Cal.  112,  d.  2910. 
Haggin  y.  Gark,  61  Cal.  1,  d.  1647. 
Haggin  y.  Clark,  71  Cal.  444,  d.  1171, 1783. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


81S7 


Hagtdn  V.  Raymond,  67  Oal.  302,  d.  003. 
Hagle  V.  Hegle,  68  Cal.  688,  d.  1803. 
Hagle  T.  Hagle,  74  Cal.  608,  d.  1794, 1798. 
Hagman  t.  Williams,  88  Cal.  146,  d.  185,  164, 

1844, 1866, 1866,  2250. 
Hahn  ▼.  Garratt,  69  Oal.  146,  d.  76. 
Hahn  y.  Kelly,  84  Cal.  801,  d.  703, 961, 1699, 

1626, 1631. 1641, 1666, 1667, 166B,  1662, 2728, 

2729,  2731,  2784. 
Hahn  y.  Schmidt,  64  Cal.  284,  d.  1762. 
Hahn  y.  Southern  Pac.  B.  B.  Co.,  61  Oal. 

606,  d.  2413,  2914. 
Haight  y.  Gay,  8  Cal.  297,  d.  82,  106,  109, 

194. 
Hsigbt  y.  Green,  19  OaL  118,  d.  216, 1006, 

1021, 1245. 
Haight  y.  Joyce,  2  Cal.  64,  d.  429,  430,  2699. 
Haight  y.  Yallet,  89  Cal.  246,  d.  1164, 1824, 

1623. 
Haile  y.  Superior  Oourt  ot  San  Bernardino 

County,  78  Cal.  418,  d.  2316. 
Hale  y.  Akerg.  69  Oal.  160,  d.  618,  1872,  1887, 

1890. 
Hale  y.  Brennan,  23  Oal.  611,  d.  2186. 
Hale  y  McLea,  63  Oal.  678,  d.  2981,  2982. 
Hale  y.  Trout,  86  Cal.  229,  d.  690,  600,  601, 

906,907. 
Halett  y.  Patrick,  49  Cal.  690,  d.  1621. 
Haley  y.  Ameatoy,  44  Cal.  132,  d.  934,  937, 

1597. 
Haley  y.  Haley.    See  De  Haley  y.  Haley. 
Hall  y.  Amott,  80  Cal.  848,  d.  1292,  1926, 

1927, 1966, 1990.  2020. 
Hall  y.  Auburn  Turnpike  Co.,  27  Oal.  256,  d. 

643,661. 
Hall  y.  Bark  Emily  Banning,  33  Oal.  622,  d. 

216, 1168,  2101,  8066,  3067. 
Hall  y.  Boyd,  60  OaL  443,  d.  1624. 
Hall  y.  Center,  40  Oal.  68.  d.  2685. 
Hall  y.  Central  Pac.  B.  B.  Co.,  4S  Oal.  464,  d. 

2957. 
Hall  y.  County  of  Los  Angeles,  74  Oal.  602,  d. 

694. 
Hall  y.  Orandall,  29  Cal.  667,  d.  62,  647,  2899. 
Hall  y.  Dowling,  18  Cal.  619,  d.  288,  1906, 

2796. 
Hall  y.  Lonkey,  67  Cal.  80,  d.  2209. 
Hall  y.  Polack,  42  Cal.  218,  d.  269, 1169, 1195, 

2102. 
Hall  y.  Bedding,  18  Oal.  214,  d.  1983,  2024. 
Hall  y.  Bice,  64  Oal.  443,  d.  2047,  2264,  2684, 

2916. 
Hall  y.  Shotwell,  66  Cal.  879,  d.  466, 934, 1969. 
Hall  y.  Superior  Court,  68  Cal.  24,  d.  284. 
Hall  y.  Superior  Court,  69  Cal.  79,  d.  1098, 

2434. 
Hall  y.  Superior  Court  of  El  Dorado  County, 

71  Oal.  650,  d.  284,  286,  489. 
Cal.  Digot,  Vou  UL— 1»7 


HaU  y.  Theisen,  61  OaL  624,  d.  1487,  2810, 

2840. 
HaU  y.  Theiaen,  61  Cal.  628,  d.  2810. 
HaU  y.  Wallace,  88  Cal.  434,  d.  89, 1808,  2608. 
HaU  y.  YoeU,  46  Cal.  684,  d.  1904,  2608. 
Halleck,  Estate  of,  49  Cal.  Ill,  d.  1096, 1181. 
Halleck  y.  Guy,  9  Cal.  181,  d.  1121, 1122, 2607. 
HaUeck  y.  Mixer,  16  Oal.  674,  d.  1246, 1246, 

1247, 1367. 
HaUeck  y.  Moes,  17  Oal.  889,  d.  1110. 
Halleck  y.  Moss,  22  OaL  266,  d.  17,  687,  1110, 

1478. 
HaUidie  y.  Sutter  St  B.  B.  Co.,  68  GsL  676, 

d.2496. 
HaUock  y.  Jaudin,  84  Oal.  167,  d.  80,  00,  281, 

412. 
Hallower  y.  Henley,  6  OaL  200,  d.  1811. 
Halpin  y.  Oxarart,  68  Cal.  101,  d.  1622. 
Halsey  y.  Martin,  22  OaL  645,  d.  836, 1026, 

1966. 
Halsted,  Ex  parte,  80  Oal.  471,  d.  784, 1888, 

1666. 
Ham  y.  Cunningham,  60  OaL  365,  d.  843. 
Ham  y.  Henderson,  60  OaL  867,  d.  848, 1246, 

1247,2860. 
Ham  y.  Santa  Rosa  Bank,  62  Oal.  125,  d. 

1398, 1400, 1406. 
Hambleton  y.  Duhain,  71  Oal.  186,  d.  2888, 

2865. 
Hamer  y.  Hathaway,  88  OaL  117,  d.  2871. 
Hames  y.  Castro.  6  OaL  109,  d.  1483,  1441, 

1456,  1468. 
HamUl  y.  McDroy,  76  OaL  812,  d.  1618, 1646. 
HamUton,  EsUte  of,  84  OaL  464,  d.  1227, 

1228, 1247, 1264. 
Hamilton,  Estate  of,  66  Cal.  676,  d.  1092. 
Hamilton  y.  Jones,  62  CaL  473,  d.  248. 
Hamilton  y.  McDonald,  18  Cal.  128,  d.  427, 

986,1698. 
Hamilton  y.  Tutt,  66  CaL  57,  d.  1774. 
Hamm  y.  Arnold,  28  Oal.  878,  d.  1616. 
Hammel  y.  Zobelein,  61  OaL  682,  d.  1808, 

1314. 
Hammond  y.  Stsrr,  70  Cal.  666,  d.  828,  887, 

841,2266. 
Hammond  y.  Wallace,  86  Oal.  622,  d.  107, 171, 

893,  2468,  2473,  2474. 
Hanchett  y.  Finch,  47  CaL  102,  d.  2962,  2067, 

2068. 
Hancock  y.  Bowman,  49  Oal.  418,  d.  2242, 

2718. 
Hancock  y.  Burton,  78  Oal.  62,  d.  169,  289. 
Hancock  y.  HnbbeU,  71  Oal.  687,  d.  912,  2106, 

2268. 
Hancock  y.  Lopes,  63  Cal.  S62,  d.  2170. 
Hancock  y.  Pico,  40  CaL  163,  d.  968. 
Hancock  y.  Pico,  47  Cal.  161,  d.  2626. 
Hancock  y.  Plnmmer,  66  Cal.  387,  d.  1660. 


Digitized  by 


Google 


81S8 


TABLE  OF  OASES  DIGESTED. 


Hancock  ▼.   Freuss,  40  Oal.  672,  d.  1633, 

2736. 
Honoock  T.  Thorn,  46  Oal.  643,  d.  176,  2082. 
Hancock  ▼.  Wataon,  18  Cal.  137,  d.  686, 1174. 
Hancock  t.  Wbittemore,  60  Oal.  622,  d.  1096, 

2702. 
Hancock  Ditch  Oo.  t.  Bradford,  13  CaL  687, 

d.  2103,  2104. 
Hand  t.  Hand,  68  Cal.  185,  d.  16. 
Handley  t.  Figg,  68  Oal.  678,  d.  106, 842. 
Handley  v.  Fflster,  39  OaL  283,  d.  800,  338. 
Hang  Kie,  Matter  of,  60  Cal.  149,  d.  2164. 
Hanks  v.  Naglee,  64  OaL  61,  d.  1624, 1788. 
Hanley  t.  Sixteen  Horace,  97  Cal.  182,  d.  76, 

76,2661. 
Hanly  t.  Xelly,  62  OaL  166,  d.  1088. 
Hann«  v.  Flint,  14  OaL  73,  d.  2186, 2071. 
Hannan  t.  McNickle,  82  CaL  122,  d.  2029, 

2980,  2986, 29S7. 
Hanooom  t.  Dmllard,  70  CaL  234,  d.  1829, 

1830, 1336, 1337, 1532,  2499,  2600. 
Hanecom  t.  Tower,  17  CaL  518,  d.  199, 887, 

400. 
Hansen  t.  Martin,  64  OaL  394,  d.  166, 117A. 
Hansen  t.  Martin,  63  Cal.  282,  d.  128. 
Hanson,  In  re,  2  Cal.  262,  d.  490, 1279. 
Hanson  v.  BamhiseL  11  OaL  840,  d.  216. 
Hanson  t.  Cordano,  06  Gal.  441,  d.  2218. 
Hanson  v.  Fricker,  79  Oal.  283,  d.  1290,  2884. 
Hanson  t.  Oraham.  82  Oal.  681,  d.  332. 
Hanson  t.  McCae,  42  OaL  303,  d.  992.  2981, 

2982. 
Hanson  t.  McOne,  48  OaL  178,  d.  279, 280, 282, 

2481. 
Hanson  ▼.  Slaren,  98  CaL  877,  d.  688,  602. 
Hanson  ▼.  Webb,  3  CaL  286,  d.  1280. 
Happe  T.  Stout,  2  Oal.  460,  d.  581,  2269,  2612. 
Harasrthf  t.  Horton,  46  OaL  646,  d.  98, 180, 

164. 
Harbin  ▼.  Burghart.  76  CaL  119,  d.  2346.  2347, 

2348. 
Harbor  Commrs.  t.  Exodsior  Bedwood  Co., 

88  Oal.  491,  d.  636.  636. 
Hardenberg  t.  Hardenberg,  64  CaL  601,  d. 

1288. 
Hatdenbergh  t.  Bacon,  83  CaL  866,  d.  88,  89, 

40,  41,  63, 238,  681, 1611, 1939. 
Hardenbergh  t.  Hardenbergh,  14  OaL  664,  d. 

1794. 
Hardenbttrgh  ▼.  Eidd,  10  CaL  402.  d.  1664, 

2794,  2803,  2837. 
Harding  t.  Cowing,  28  CaL  212,  d.  967,  958. 
Harding  T.  Jasper,  14  CaL  642,  d.  916, 917, 

919,  922, 1887. 
Harding  t.  Minear,  64  Cal.  602,  d.  343,  2747. 
Harding  t.  Yandewater,  40  CaL  77,  d.  663, 

2072. 
Hardwick,  Estate  of,  59  CaL  292,  d.  1424. 


Hardy  v.  Hardy,  97  CaL  125,  d.  1794,  1795 

1808. 
Hardy  v.  Hnnt,  11  CaL  843,  d.  874,  U39, 13601 
Hargro  t.  Hodgdon,  89  OaL  623,  d.  23, 30, 919, 

920,  2120,  2121,  2122. 
Harker,  Ex  parte,  49  OaL  466,  d.  643,  970, 

2048. 
Harker  y.  Clark,  57  Oal.  246,  d.  1276. 
Harkins  y.  Nelson,  63  CaL  816,  d.  470,  2328. 
Harkradery.  Moore,  44  CaL144,d.  1761, 1768, 

1766. 
Harlan,  EsUte  of,  84  Oal.  182,  d.  691, 1296. 
HarUn  y.  Ely,  66  Cal.  340,  d.  417, 1288. 
Harlan  y.  Ely,  68  Oal.  622,  d.  2216. 
Harlan  y.  Peck,  33  Cal.  616,  d.  2829. 
Harlan  y.  Pratt,  50  OaL  94,  d.  118. 
Harlan  y.  Backerby,  24  OaL  661,  d.  320. 
Harlan  y.  Smith.  6  Oal.  178.  d.  956,  057, 966, 

2004,2009. 
Harlan  y.  Stafflebeem,  87  Cal.  508,  d.  1841, 

1845, 1846. 
Harland,  Estate  of,  64  Oal.  879.  d.  106. 
Harley  y.  Golden  State  etc  Iron  Works,  66 

Cal.  238,  d.  2494. 
Harley  y.  Heyl,  2  Cal.  477,  d.  1271. 
Harley  y.  Toung,  4  Gal.  284,  d.  163. 
Hannan  y.  Harnuui,  1  Cal.  216,  d.  1796. 
Harmon  y.  Ashmead,  60  Cal.  439,  d.  1863; 


Harmon  y.  Ashmead,  68  Cal.  321,  d.  1836, 184S, 

1849. 
Harmon  y.  Page,  62  OaL  448,  d.  623,  638, 

2640. 
Harmon  y.  San  Frandaoo  etc.  B.  B.  Oo.,  88 

Oal.  617,  d.  196, 1842, 1848, 1851. 
Harms  y.  Silya,  91  Cal.  636,  d.  2023. 
Harnett  y.  Central  Pac  B.  B.  Co.,  78  Cal.  31, 

d.  170,  801,  817. 
Harney  y.  Appelgate,  57  Cal.  205,  d.  8718. 
Harney  y.  Corcoran,  60  Cal.  314,  d.  2867, 8271. 
Harney  y.  Heller,  47  Cal.  16,  d.  2689,  2890, 

2691. 
Harney  y.  McLeran,  66  Cal.  34,  d.  2104,  8107, 

2258,2717. 
Harney  y.  Porter,  62  Oal.  511,  d.  2240. 
Hamish  y.  Bramer,  71  Cal.  155,  d.  160, 068, 

1488, 1041, 2258. 
Harp  y.  Calahan,  46  CaL  222,  d.  1000,  llQi; 

1105,  1463, 1949. 
Harpending  y.  Haight,  89  Cal.  180.  d.  1768, 

1776,  1784,  2648,  2661. 
Harpending  y.  Meyer,  66  Oal.  666.  d.  2829. 
Harper  y.  Forbes,  15  Cal.  202,  d.  1419. 
Harper  y.  Freelon,  6  Oal.  76,  d.  879, 388. 
Harper  y.  Hildreth,  99  Oal.  266,  d.  80,  90,  V, 

101,118,116. 
Harper  y.  Lamping,  S3  OaL  ML,d.Sll,Sn, 

676,  2185,  2212,  8072. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


S139 


r  v.  Minor,  27  Cal.  107,  d.  129, 180. 188, 

161, 164,  168, 170, 177, 197,  669,  2086,  2089, 

2091. 
Harper  ▼.  Bidutrdeon,  22  Ool.  361,  d.  1392, 

189S. 
Harper  t.  Bowe,  63  Gal.  283,  d.  1619,  2886, 

2838,2841. 
Harper  y.  Bowe,  66  Oal.  132,  d.  2888. 
Harper  ▼.  Strntz,  63  Cal.  666,  d.  1286.      . 
Harralson  t.  Barrett,  99  Oal.  607,  d.  1964, 

2077,2080. 
Harrigsu  t.  Momy,  84  Oal.  466,  d.  2390,  2626, 

2896. 
Hania,  In  ra,  81  Cal.  860,  d.  879,  388,  394, 396, 

396, 1629. 
Harris  y.  Bamhart,  97  Cal.  646,  d.  6, 170, 173, 

182,  268, 1617,  2097. 
Harris  y.  Brown,  1  Cal.  98,  d.  2686,  2608. 
Harris  y.  Bums,  60  Oal.  140,  d.  1341,  1366. 
Harris  y.  Bams,  61  Cal.  628,  d.  1358. 
Harris  y.  Foster,  97  Oal.  292,  d.  1713, 1726. 
Harris  y.  Frank,  81  Cal.  280,  d.  184,  239, 1368, 

1870. 
Harris  y.  Harris,  69  Oal.  620,  d.  683, 926,  929, 

1620. 
Harris  y.  Harris,  69  Oal.  623,  d.  1843,  18«, 

1367. 
Harris  y.  Harris,  64  Oal.  108,  d.  1519. 
Harris  y.  Harris,  67  Cal.  456,  d.  1167. 
Harris  y.  Harris,  71  Oal.  314,  d.  1446. 
Harris  y.  Harrison,  93  OaL  676,  d.  239,  2996, 

2996,  3018. 
EEarris  y.  Hill^^ass,  64  Oal.  463,  d.  2186,  2209, 


Harris  y.  Hill^ase,  66  Oal.  79,  d.  1082. 
Harris  y.  McGregor,  29  Oal.  124,  d.  614,  615, 

1506, 1507. 
Harris  y.  Moore,  70  Cal.  602,  d.  694. 
Harris  y.  Beynolds,  13  Oal.  614,  d.  1218, 1214, 

2664. 
Harris  y.  San  I^ego  Flnme  Co.,  87  Oal.  626, 

d.  42, 1653. 
Harris  y.  San  Francisco  Sugar  Bef.  Co.,  41 

Cal.  393,  d.  96, 167, 168, 637, 2065,  2086, 2435, 

2486,2437. 
Harris  y.  Supervisors  of  Colusa  CoonQr,  49 

Oal.  662,  d.  2786. 
Harris  y.  Supervisors  of  San  Francisco,  62 

Oal.  553,  d.  646,  2043,  2856. 
Harris  y.  Taylor,  16  Cal.  348,  d.  1868, 1866. 
Harris  y.  Zanone,  93  Cal.  69,  d.  1184,  2306, 

2806,  2672,  2678,  2574,  2575. 
Harrison,  Ex  parte,  63  Oal.  299,  d.  828. 
Harrison  y.  Brown,  16  Oal.  287,   d.    1468, 

1469. 
Harrison  y.  Green,  18  Oal.  94,  d.  2226. 
Harrison  y.  McCormick,  69  OaL  616,  d.  901, 

902,  908,  2197,  2201. 


Harrison  y.  McCormick,  89  Cal.  327,  d.  686, 

687,  1169,  2498. 
Harrison  y.  Peabody,  34  Cal.  178,  d.  219, 1167. 
Harrison  y.  Spring  Valley  Hydraulic  Gold 

Co.,  66  Cal.  376,  d.  202, 1623. 
Harrold,  Ex  parte,  47  Cal.  129,  d.  2130,  2131. 
Harron  v.  City  of  London  Fire  Ins.  Co.,  88 

Cal.  16,  d.  1636, 1637. 
Hart,  Ex  parte,  94  Cal.  264,  d.  1802,  1803. 
Hart  y.  British  etc.  Marine  Ins.  Co.,  80  OaL 

440,  d.  1637,  2268. 
Hart  V.  Burnett,  10  Cal.  64,  d.  2100,  2102. 
Hart  y.  Burnett,  16  Cal.  680,  d.  1899,  1902, 

2509,  2518,  2522,  2626,  2626,  2529,  2599. 
Hart  y.  Burnett,  20  Cal.  169,  d.  289,  290. 
Hart  y.  Cooper,  47  Cal.  77,  d.  689. 
Hart  y.  Finigan,  71  Cal.  678,  d.  2212. 
Hart  y.  Gaven,  12  Cal.  476,  d.  2673. 
Hart  y.  Kimball,  72  Oal.  283, d.  2087,  2476. 
Hart  y.  Mead,  84  Cal.  244,  d.  1346. 
Hart  y.  Moon,  6  Cal.  161,  d.  1310, 1320. 
Hart  V.  Plum,  14  Oal.  148,  d.  192,  2796,  2804, 

2808,  2811. 
Hart  y.  Robertson,  81  Oal.  846,  d.  686,  144S, 

1446, 1462. 
Hart  V.  Spalding,  1  Oal.  218,  d.  364,  606. 
Hart  y.  Spect,  62  Oal.  187,  d.  2244. 
Hart  y.  Vidal,  6  Cal.  66,  d.  368. 
Hart  y.  Western  Union  TbI.  Co.,  66  Cal.  67», 

d.  2848,  2849. 
Hartigan  y.  Southern  Pac.  Co.,  86  Oal.  142, 

d.  1240,  2052. 
HarUey  y.  Brown,  46  Oal.  201,  d.  1016, 1886, 

1880, 1888. 
Hartley  y.  Brown,  61  Oal.  466,  d.  1886. 
Hartman,  Ex  parte,  44  Oal.  32,  d.  737,  788. 

1382,  2275. 
Hartman  y.  Bnrlingame,  9  Oal.  567,  d.  417, 

2769. 
Hartman  y.  Olyera,  49  Oal.  101,  d.  963, 966. 
Hartman  v.  Olvera,  61  Oal.  601,  d.  347. 
Hartman  y.  Olvera,  64  Oal.  61,  d.  346. 
Hartman  y.  Beed,  60  Oal.  486,  d.  83,  601,  944, 


Hartman  y.  Rogers,  69  Cal.  643,  d.  168, 1180, 

1822, 1823, 1824,  3072. 
Hartman  v.  Williams,  4  Oal.  254,  d.  965. 
Hartson  y.  Hardin,  40  Oal.  264,  d.  1293,  2689. 
Hartson  y.  Shanklin,  67  Cal.  658,  d.  1616. 
Hartson  v.  Shanklin,  68  Cal.  248,  d.  1616. 
Harvey  v.  Chilton,  11  Oal.  114,  d.  667,  2984. 
Harvey  v.  Dale,  96  Oal.  160,  d.449. 
Harvey  v.  Duffey,  99  Cal.  401,  d.  680, 2486. 
Harvey  v.  Fisk,  9  Oal.  93,  d.  1205. 
Harvey  v.  Foster,  64  Oal.  296,  d.  330, 2554, 2556. 
Harvey  y.  Hadley,  87  Oal.  557,  d.  2918. 
Harvey  y.  Ryan,  42  Cal.  626»  d.  1918,  1919, 

1920. 


Digitized  by 


Google 


8140 


TABLE  OF  CASES  DIGESTED. 


Harvey  v.  Ward,  49  Cal.  124,  d.  1610. 
Harwood  t.  Marye,  8  Oal.  680,  d.  1235. 
BaakeU  t.  Bartiett,  34  Oal.  281,  d.  2116, 2688, 

2689,  2707,  2722. . 
HaakeU  t.  Cornish,  13  Oal.  46,  d.  46,  68. 2461. 
HaskeU  ▼.  Doty,  78  Cal.  424,  d.  239, 930. 
Haskell  y.  HaakeU,  64  Gal.  262,  d.  1682, 1792 
HaakeU  v.  Manlove,  14  Cal.  64,  d.  1218, 1219. 
HaskeU  t.  McHenry,  4  Cal.  411,  d.  601,  2504. 
HaskeU  t.  Moore,  29  Cal.  437,  d.  601,  1472, 

2246. 
Haskin  v.  James,  96  Oal.  258,  d.  2204. 
Has8  ▼.  Whittier,  Fuller  &  Co.,  87  Oal.  613, 

d.880. 
Hassey  y.  Wilke,  56  Oal.  525,  d.  1466. 
Haasha^en  y.  Hassbagen,  80  Cal.  614,  d.  961, 

1349,  2890,  2893. 
Hasaie  y.  God  is  With  XTs  Congregation,  86 

Gsl.  378,  d.  310,  346,  347. 
Hastings  y.  Cunningham,  36  Cal.  649,  d.  94, 

246,  266, 1638,  2178,  2179,  2180. 
Hastings  y.  Cunningham,  39  Cal.  137,  d.  247, 

264,  882,  887,  390,  1197,  2280. 
Hastings  y.  Devlin,  40  Cal.  868,  d.  1168,  2863. 
Hastings  y.  Dollarhide,  18  Cal.  800,  d.  486. 
Hastings  y.  Dollarhide,  24  Cal.  196,  d.  1476, 

1476. 
Hastings  y.  Halleck,  10  OaL  31,  d.  110, 112, 

121. 
Hastings  y.  Halleck,  18  CaU  203,  d,  46, 169, 

350,851. 
Hastings  v.  Hastings,  31  Cal.  96,  d.  678,  2276. 
Hastings  y.  Jackson,  46  Oal.  284,  d.  206, 2324, 

2862,  2376. 
Hastings  y.  KeUer,  69  Oal.  606,  d.  212. 
Hastings  y.  McGoogin,  27  Cal.  84,  d.  1879. 
Hastings  y.  O'Donnell,  40  Cal.  148,  d.  2926. 
Hastings  y.  San  Francisco,  18  Oal.   49,  d. 

2516,  2743,  2744. 
Hastings  y.  Stark,  36  Oal.  122,  d.  459,  461, 


Hastings  y.  Steamer  Undo  Sam,  10  Oal.  841, 

d.  216,  612, 1162. 
Hastings  y.  Vaughn,  6  OaL  816,  d.  18,  929, 

2444,2542. 
HasweU  y.  Parsons,  15  Cal. '266,  d.  1268, 1289. 
Hatch  y.  Galvin,  60  Cal.  441,  d.  2962. 
Hatch  y.  New  Zealand  Ins.  Co.,  67  Cal.  122, 

d.  1550. 
Hatch  y.  Stoneman,  66  Cal.  632,  d.  631. 
Hathaway  y.  Brady,  23  Cal.  122,  d.  418, 1172, 

1661. 
Hathaway  y.  Brady,  26  Cal.  681,  d.  840, 1694, 

2748,  2749. 
Hathaway  v.  Davis,  33  Oal.  161,  d.  127,  328, 

838,  669.  2760. 
Hathaway  y.  De  Soto,  21  Oal.  191,  d.  1874, 

1876. 


Hathaway  y.  Patterscm,  46  Oal.  206,  d.  S8S, 

2546,2623. 
Hathaway  y.  Byan,  86  Oal.  188,  d.  1282, 1283, 

1284,2909. 
Hatton  y.  Holmes,  97  Cal.  208,  d.  405,  2109. 
Hanbert  t.  Mansshardt,  89  Cal.  483,  d.  2116, 

2117, 2485. 
HausUng  v.  Haosmao,  78  Oal.  276,  d.  1208. 
Hausman  y.  Hansling,  78  Oal.  283,  d.  249, 

1158. 
Hauxhorst  T.  Lobree,  88  Oal.  663,  d.  1706, 

1724. 
Havemeyer  y.  Superior  Court,  84  Cal.  827,  d. 

186,  663,  664,  665,  2312,' 2313,  2314,  2315, 

2316,  2428,  2480,  2479,  2649,  2735. 
Havemeyer  y.  Superior  Court,  87  Cal.  287,  d. 

566. 
Haven  y.  Haws,  68  Oal.  452,  d.  2351,  2364. 
Haven  y.  Haws,  68  Oal.  514,  d.  2333. 
Haven  y.  Seeley,  69  Cal.  494,  d.  1140. 
Havens  v.  Dale,  18  Cal.  369,  d.  927, 933, 2113. 
Havens  y.  Dale,  30  Cal.  647,  d.  669. 
Haverstick  v.  Trudel,  61  Cal.  431,  d.  1248, 

1682. 
Hawes,  Estate  and  Guardianship  of,  68  Cal. 

418,  d.  140. 
Hawes  v.  Clark,  84  Oal.  272,  d.  174,  573, 1670. 
Hawes  y.  Lathrop,  38  Oal.  493,  d.  1076,  1296, 

2480,2806. 
Hawes  v.  Stebbins,  49  Cal.  369,  d.  938. 
Hawkins  y.  Abbott,  40  Cal.  639,  d.  196,  238, 

1628,  2071,  2092. 
Hawkins  v.  Borland,  14  Gal.  413,  d.  2S0S. 
Hawkins  y.  Harlan,  68  Cal.  236,  d.  1971. 
Hawkins  v.  Hawkins,  60  Cal.  668,  d.  1331. 
Hawkins  v.  HUl,  15  Cal.  499,  d.  1991. 
Hawkins  v.  Mansfield  Gold  Min.  Co.,  62  GaL 

513,  d.  619. 
Hawkins  v.  Beichert,  28  OaL  684,  d.  241, 1009, 

1010,  2074. 
Hawkins  v.  Roberta,  46  Oal.  88,  d.  2469. 
Hawley  y.  Bader,  15  Cal.  44,  d.  8426. 
Hawley  y.  Brumagim,  33  Cal.  894,  d.  686,  629. 
Hawley  y.  CampbeU,  62  Cal.  442,  d.  899. 
Hawley  v.  Delmas,  4  Cal.  196,  d.  329. 
Hawley  y.  McCredy,  54  Cal.  388,  d.  427. 
Hawley  y.  Stirling,  2  Cal.  470,  d.  676. 
Hawa  y.  Seventy-eix  Land  etc  Co.,  74  Oal. 

418,  d.  2208, 2449. 
Hawthorne  y.  Siegel,  88  Oal.  169,  d.  907, 906, 

913,  2271,  2865,  2866. 
Hawxhnrst  y.  Lander,  28  Cal.  881,d.  lOOO, 

2331,2332. 
Hay  y.  mil,  66  Cal.  383,  d.  529. 
Hayden  v.  Davis,  9  Cal.  573,  d.  375;  606. 
Hayden  y.  Hayden,  46  Cal.  332,  d.  1212, 1646, 

2283,2685. 
Hayes,  Ex  parte,  98  Oal.  555,  d.  2166. 
Hayes  v.  Bona,  7  Cal.  163,  d.  2806,  2917. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


3141 


Hsy«B  T.  Campbell,  66  Cal.  421,  d.  2569,  2570. 
Hayea  t.  Campbell,  63  Cal.  148,  d.  504, 1293. 
Haye*  y.  FinB,  91  Cal.  891,  d.  216,  2609, 2012, 

9016. 
Hayes  T.  Joeephi,  26  Oal.  635,  d.  340,  2760. 
Hayec  ▼.  Los  An^ieles  Coanty,  99  Cal.  74, 

d.  2220,  2824,  2826,  2826,  2838. 
Hayea  t.  Martin,  46  Cal.  669,  d.  23,  25,  28.  81, 


Hayes  t.  Bhattnck,  21  Gal.  61,  d.  291,  298, 

2018. 
Hayes  t.  Wells,  Fsrgo  &  Co.,  23  Oal.  185,  d. 

506. 
Hayes  T.  Wetherbee,  flO  Cal.  886,  d.  944, 1285, 

2449. 
Hayford  y.  Eocher,  66  Oal.  889,  d.  1404. 
Haymand,  Ex  parte,  91  Cal.  646,  d.  1692. 
Hayne  t.  Hermann,  97  Cal.  269,  d.  1828, 2881, 


HayneT.  Jnstioe's  Court,  82  Oal.  284,  d.  2814, 

2317. 
Haynes  v.  Calderwood,  28  Cal.  409,  d.  1766. 
Haynea  v.  Meeks,  10  Cal.  110,  d.  2808,  2310. 
Haynes  y.  Meeks,  20  Cal.  288,  d.  1114, 1116, 

1116, 1117, 1228, 1281,  1283,  1642. 
Haynea  y.  Waite,  14  CaL  446,  d.  2218. 
Haynes  y.  White,  66  Cal.  38,  d.  952,  2944. 
Hays  y.  Ewing,  70  Cal.  127,  d.  360, 2630. 
Hays  y.  Oloster,  88  Cal.  660,  d.  1831,  2468, 

2882. 
Haya  y.  Hogan,  6  Oal.  241,  d.  2820,  2826, 

2826,2836. 
Hays  y.  Steiger,  76  Oal.  666,  d.  2236,  2338, 

2362,  2363,  2381,  2383. 
Hay  ward  y.  Marnier,  70  Cal.  476,  d.  917, 918. 
Hayward  y.  Bogera,  62  Cal.  848,  d.  266,  1628, 

2287,  2288,  8074. 
Hayward  y.  Steams,  39  Cal.  68,  d.  426, 1994. 
Haseltine  y.  Larco,  7  Cal.  82,  d.  1368. 
Head  y.  Fordyce,  17  Cal.  149,  d.  1766, 1839, 

2391,  2392,  2896,  2399. 
Head  ▼.  Horn,  18  Cal.  211,  d.  661. 
Headen,  Estote  of,  62  Cal.  294,  d.  1421. 
Headley  y.  Beed,  2  Cal.  822,  d.  404, 1100, 2486, 

2436,2487,2488. 
Heald  y.  Bendy,  66  Oal.  821,  d.  2960. 
Heald  y.  Hendy,  89  Cal.  632,  d.  266,  1561, 

1048, 1944. 
Healy  y.  Bnchanan,  84  Oal.  667, 670,  d.  1226, 

2681. 
Healy  y.  O'Brien,  66  Cal.  617,  d.  1017. 
Healy  y.  Woodruff,  97  Cal.  464,  d.  8008. 
Heam  y.  Kennedy,  86  Cal.  66,  d.  1108. 
Heame  y.  Sootbem  Fac.  B.  B.  Co.,  60  Cal. 

482,  d.  2414. 
Hearst  y.  Denniaon,  72  Cal.  227,  d.  189. 
Hearst  T.  Egglestone,  56  Cal.  366,  d.  2810, 

2846. 


Hearst  y.  Pujol,  44  Cal.  280,  d. 961, 1946,  2627. 

2920,  2930,  2932,  2947. 
Heath  y.Lent,  1  Cal.  410,  d.  845,  846,  1260, 

2170. 
Heath  y.  Scott,  66  Cal.  548,  d.  239, 976,  8071. 
Heath  y.  Wallace,  63  Cal.  436,  d.  1023. 
Heath  y.  Wallace,  71  Cal.  60,  d.  2771. 
Heathman  y.  Holmes,  94  Cal.  291,  d.  1398, 

1420. 
Hebbron  y.  Orayea,  78  Cal.  880,  d.  286,  2376. 
Hebrard  y.  Jefferson  Gold  etc.  Min.  Co.,  83 

Gal.  290,  d.  206,  206,  208,  682. 
Hecht  y.  Green,  61  Cal.  269,  d.  3(M;. 
Hecht  y.  Slaney,  72  Cal.  363,  d.  2826,  2685, 


Heckman  ▼.  Swett,  99  Cal.  808,  d.  465,  466, 

2979,  2961. 
Hedges  y.  Dam,  72  Cal.  520,  d.  2263,  2746. 
Hedges  y.  Superior  Court,  67  Cal.  406,  d.  669. 
Hedley,  Ex  parte,  81  Gal.  108,  d.  813, 2860. 
Heermanr  y.  Sawyer,  48  Cal.  662,  d.  966. 
Heeser  y.  MUler,  77  Cal.  192,  d.  2232,  2267, 

2396. 
Hefflon  y.  Bowers,  72  CM.  270,  d.  162, 1607. 
Hefner  y.  Urton,  71  Cal.  479,  d.  1996. 
Heft  y.  Payne,  97  Cal.  106,  d.  2697, 2609,  2716, 

2720. 
Hegard  y.  California  Ins.  Co.,  72  Gal.  685,  d. 

231,  279, 1663. 
H^>eler  y.  Henckell,  27  Oal.  491,  d.  1596, 2090, 

2273,2276. 
Hegler  y.  Eddy,  53  Gal.  607,  d.  2494,  2851. 
Heidt  y.  Minor,  89  Cal.  115,  d.  2754,  2760. 
Heihn  y.  Stanabury,  12  Cal.  412,  d.  180. 
Heilbron,  Ex  parte,  65  Cal.  600,  d.  2156. 
Heilbron  y.  Centeryille  etc.  Ditch  Co.,  76  Cal. 

8,  d.  107, 168,  168,  169. 
Heilbron  y.  Fowler  Switch  Canal  Co.,  76  Gal. 

426,  d.  4, 107,  2906,  8011,  8016,  8017. 
Heilbron  y.  Heinlen,  70  Oal.  482,  d.  76,  2069. 
Heilbron  y.  Heinlen,  72  Cal.  371,  d.  2863. 
Heilbron  y.  Heinlen,  72  Cal.  876,  d.  28, 1627, 


HeUbron  y.  Kings  Biyer  etc.  Co.,  76  Cal.  11, 

d.  108,  289,  001, 1700,  2266,  8011,  3016. 
Heiltami  y.  Last  CSianoe  Water  IHtch  Co.,  7S 

Cal.  117,  d.  80, 1709. 
Heilbron  y.  76  Land  and  Water  Co.,  80  Oal. 

189,  d.  2996. 
Heilbron  y.  16  Land  and  Water  Co.,  96  Gal. 

7,  d.  109,  103,  284. 
Heilbron  y.  Saperirar  Court  of  Tolaie  Oooitty, 

72  Cal.  96,  d.  1773. 
Heine  y.  TreadweU,  72  Gal.  217,  d.l48, 1688, 

1728,  2069. 
Heinlen  y.  Beans,  71  Cal.  295,  d.  127. 
Heinlen  y.  Beans,  78  Cal.  240,  d.  97, 278. 
Heinlen  y.  Croes,  63  Oal.  44,  d.  186. 


Digitized  by 


Google 


8142 


TABLE  OP  CASES  DIGESTED. 


Heinlem  t.  Freano  Oanal  etc.  Oo.,  68  Oal.  85, 

d.  8006,  8012. 
Heinlen  y.  HeUbron,  71  Oal.  657,  d.  163,  2087, 

2168,  2169,  3013. 
HeiBlen  t.  HeUbran,  04  Oal.  686,  d.  112, 117, 

2116,  2116. 
Heinlen  v.  HeUbran,  97  Oal.  101,  d.  286, 461, 

467, 1685, 1586,  2778. 
Heinlen  y.  Martin,  68  Oal.  821,  d.  40, 61, 1296, 

1469,  2698,  2694. 
Heinlen  t.  Martin,  60  Oal.  181,  d.  279, 1731. 
Heinlen  t.  Phillipa,  88  OaL  657,  d.  84,  1686, 


Heinlen  t.  Sonthem  Fac.  B.  B.  Co.,  66  Oal. 

804,  d.  147. 
Heinlen  t.  SolliTan,  64  Cal.  878,  d.  2291. 
Heinlin  t.  Castro,  22  Oal.  100,  d.  982,  2621, 

2643,2644. 
Heintzen  t.  Binninger,  79  Cal.  5,  d.  8004. 
Helbing,  Ex  parte,  66  Cal.  216,  d.  718. 
Helbing  t.  Svea  Ins.  Co.,  64  Oal.  166,  d.  1687, 

1540, 1644. 
Heldt,  Estete  of,  98  Oal.  563,  d.  91, 106,  1228. 
Hellman  t.  Howard,  44  OaL  101,   d.   926, 

1168. 
Hellman  t.  Jonee,  66  Cal.  462,  d.  2368. 
Hellman  v.  Levy,  65  Oal.  117,  d.  2114. 
HeUman  y.  McWilliama,  70  Oal.  449,  d.  1187, 

2877,  2879,  2896. 
Hellman  y.  Messmer,  75  Oal.  166,  d.  2883. 
Hellman  y.  Potter,  6  Oal.  13,  d.  45. 
Helm  y.  Chapman,  66  Cal.  291,  d.  1840. 
Helm  y.  Dumam,  3  Cal.  464,  d.  201,  2507. 
Helm  y.  Martin,  69  Cal.  57,  d.  206,  217,  232. 
Helm  y.  Wilson,  76  Cal.  476,  d.  460,938, 1016, 

1026. 
Helm  y.  Wilson,  89  Oal.  698,  d.  209,  459, 1026. 
Hemme  y.  Hajrs,  56  Cal.  337,  d.  163, 1603. 
Hemphill  y.  Davies,  88  Cal.  577,  d.  2335. 
Hematreet  y.  Wasaum,  49  Oal.  273,  d.  1802, 


Henderson  y.  Allen,  28  Oal.  619,  d.  1312, 1817, 

1944. 
Henderson  y.  Grammar,  63  Oal.  649,  d.  1868, 

1974. 
Henderson  y.  Gnouuar,  66  Oal.  332,  d.  2776, 

2776. 
Henderson  y.  OieveU,  8  Oal.  681,  d.  IS,  1710, 

2293. 
Henderaon  y.  Hicks,  68  Oal.  864,  d.  2470, 2688, 

2692. 
Henderson  y.  McTncker,  46  Oal.  647,  d.  319. 
Henderson  y.  Nicholas,  67  Oal.  152,  d.  2196. 
Henderaon  Lumber  Oo.  y.  Gottschalk,  81  Oal. 

641.    See  Davies^Henderson  Lombw  Com* 

pany. 
Hendrick  y.  Crowley,  81  OaL  471,  d.  1172, 

2685,  2886,  2718. 


Hendricks  y.  Spring  Yalley  M!n.  aad  te.  On., 

68  Oal.  100,  d.  1930, 1981. 
Hendrie  y.  Berkowits,  37  Oal.  118,  d.  2105, 

2106. 
Hendy  y.  Desmond,  62  Oal.  260,  d.  422,  2061. 
Hendy  y.  DinkerhoCf,  67  OaL  3,  d.  1298, 1290. 
Hendy  y.  Kier,  60  Oal.  138,  d.  318. 
Hendy  y.  Mai«h,  76  OaL  666,  d.  9, 10, 1292, 

2666,2626. 
Heney  y.  Sai-gent,  64  Oal.  306,  d.  1432. 
Henbs  y.  Eureka  Endowment  Assn.,  100  OaL 

429,  d.  682,  2233,  2241,  2267. 
Henley  y.  Hoteling,  41  Cal.  22,  d.  1960^  1951, 

1964,  2329,  2918. 
Henley  y.  Wadswortb,  88  (U.  366,  d.  1888, 

1834,1848. 
Henly  y.  Hastinga,  8  OaL  841,  d.  90, 16tf . 
Henry  y.  Everta,  20  OaL  610,  d.  1104, 1367. 
Henry  y.  Everta,  80  OaL  426,  d.  206, 280, 1218, 

1214. 
Henry  y.  Sonthem  Pac  B.  B.  Co.,  60  OaL 

176,  d.  226,  1187,  2417,  2418. 
Henry  y.  Superior  Court,  OS  OaL  600,  d.  668, 

670, 1242,  1262,  8038. 
Henahaw,  Ex  parte,  73  Oal.  486,  d.  666,  670, 

1880,  1618,  2120,  2182. 
Henshaw  y.  Clark,  14  Oal.  460,  d.  1403, 1011. 
Henahaw  y.  Palmer,  60  OaL  314,  d.  107, 106. 
Henahaw  y.  Snperyiaora  of  Butte  County,  10 

Cal.  150,  d.  491,  1278,  1279. 
Henaley  y.  Morgan,  47  Cal.  622,  d.  343. 
Henaley  y.  Tarpey,  7  Cal.  288,  d.  1161,  1652. 
Henaley  y.  Tartar,  14  Cal.  606.  d.  2240,  2252, 

2264. 
Hentach  y.  Porter,  10  Cal.  565,  d.  966,.  1106, 

1260, 1660,  2236,  2241,  2267,  2258. 
Heppe  y.  Johnaon,  73  Oal.  265,  d.  600,  2765, 

2757,  2758. 
Herberger  y.  Hnaman,  00  OaL  688,  d.  2466, 

2473. 
Heredink  y.  Holton,  16  OaL  108,  d.  1286. 
Herman  y.  Haffenegger,  64  Oal.  161,  d.  247L 
Herman  y.  Paria,  81  Cal.  626,  d.  210, 266, 2901. 
HermocUla  v.  HubbeU,  89  Cal.  6,  d.  2323, 2876. 
Hernandee  y.  Simon,  3  OaL  464,  d.  282,  283. 
Hemandes  y.  HiB  Oieditora,  67  OaL  838,  d. 

386. 
Hemandes  y.  Simon,  4  Oal.  182,  d.  1811. 
Herold  y.  Smith,  84  Oal.  122,  d.  689,  903. 
Herrick  y.  Hodgea,  18  Oal.  481,  d.  64, 322. 
Herrington  y.  Santa  Clara  Goonty,  44  Cal. 

496,  d.  988,  989,  2748. 
Herrington  v.  Sawyer,  86  Oal.  289,  d.  1786. 
Herriter  y.  Porter,  28  Cal.  886,  d.  248,  1683, 

1616. 
Herrlich  y.  Eantmann,  99  OaL  271,  d.  1080. 
Herrlicb  y.  McDonald,  72  OaL  570,  d.  HI, 

121, 155, 102. 


Digitized  by 


Google 


TABLE  OF  GASES  DIGES'TBD. 


3143 


Serrlich  T.  McDonald,  80  Gal.  460,  d.  2870. 
SerrUcb  t.  McDonald,  80  Gal.  472,  d.  150, 

16S,  160,  S99,  400,  473,  2274. 
Berrlich  T.  McDonald,  83  Gal.  606,  d.  282. 
Berrold  t.  Been,  68  Gal.  443,  d.  1407, 1421, 

1424. 
Berron  t.  Hoghea,  25  Cal.  665,  d.  44,  82,  622, 

1204. 
Berahey  ▼.  Dennis,  63  Oal.  77,  d.  1410, 2018, 

2019. 
Herahey  t.  Eneas,  76  Gal.  116,  d.  2092. 
Eerteman,  EsUte  of,  73  Cal.  646,  d.  141, 1287, 

1263,1268. 
Herzo  t.  San  Francisco,  83  GaL  134,  d.  2029, 

2034,  2036,  2041,  2160. 
Heslep  T.  Sacramento,  2  Gal.  680,  d.  2188. 
Heslep  T.  San  Frandsco,  4  (M.  1,  d.  296, 

2434. 
Hesperia  Land  and  Water  Go.  v.  Rogers,  83 

Gal.  10.  d.  992,  2986. 
Hess  T.  Bolinger,  48  Gal.  349,  d.  2280,  2333, 

2336,  2364,  2381. 
Bess  T.  Winder,  80  GaL  S«,  d.  146,  1922, 

1923. 
Hess  T.  Winder,  34  Gal.  270,  d.  1499, 1606. 
Hesthal  t.  Myles,  63  Cal.  623,  d.  1348. 
Heston  v.  Martin,  11  Gal.  41,  d.  1848. 
Hestree  v.  Brannan,  21  Cal.  423,  d.  23. 
Hestree  t.  Brennan,  37  Gal.  385,  d.  1008,1019, 

2171. 
Hestres  ▼.   Brennan,  60  Gal.  211,  d.  2345, 


Hesties  t.  Glementa,  21  Gal.  426,  d.  956, 1630. 
Hewell  V.  Lane,  63  Cal.  213,  d.  1779,  2836, 

2840. 
Hewea  t.  Garrille  iSig.  Ga,  62  GaL  616,  d. 

112. 
Hewea  y.  McLellan,  80  Gal.  SOS,  d.  2836,2889, 

2842  2843 
Hewes  y.  Beis,  40  GaL  256,  d.  2602, 2704, 2706, 

2707. 
Hewitt,  Estate  of,  94  Gal.  376,  d.  497. 
Hewitt  y.  Anderson,  66  Gal.  476,  d.  2480. 
Hewitt  y.  Dean,  91  GaL  6,  d.  1964, 1966, 1967, 

2007. 
Hewitt  y.  Dean,  01  Gal.  617,  d.  273, 274. 
Hewlet  y.  Flint,  7  Gal.  264,  d.  2492. 
Hewlett  y.  Epstein,  63  Cal.  184,  d.  666,  666. 
Hewlett  y.  Miller,  63  Gal.  185,  d.  2696. 
Hewlett  y.  Owens,  50  Gal.  474,  d.  1708. 
Hewlett  y.  Owens,  61  Gal.  670,  d.  684. 
Hewlett  y.  Filcher,  86  Gal.  642,  d.  248,  257, 

1084, 1971. 
Hejdenfeldt  y.  Hitchcock,  16  Oal.  614,  d. 

2525,2532. 
Heyland  y.  Badger,  36  Cal.  404.  d.  2026,  2028, 

2285. 
Heylman,  Ex  parte,  92  Cal.  492,  d.  1750. 


Heyman  y.  Babcock,  80  Gal.  307,  d.  .euw, 

2010,2013. 
Heyman  y.  Landers,  12  Oal.  107,  d.  1602, 

1606, 1511. 
Heyman  y.  Lowell,  23  Gal.  106,  d.  1993, 1996. 
Heyn  y.  Phillips,  37  Oal.  629,  d.  67,  2804. 
Heynenum  y.  Dannenberg,  6  Gal.  376,  d.  1487. 
Heynemann  y.  Eder,  17  Oal.  433,  d.  2661. 
Heywood  y.  Berkeley  etc.  Assn.,  71  Oal.  340, 

d.  1707. 
Hiatt  y.  Trustees,  66  Gal.  481,  d.  223. 
Hibberd  y.  Smith,  30  Gal.  146,  d.  97. 
Hibberd  y.  Smith,  60  Gal.  611,  d.  1199, 1608, 

2002,2004. 
Hibberd  y.  Smith,  67  Gal.  647,  d.  928, 929, 988, 

1222. 
nibbing  y.  Hyde,  50  Oal.  206,  d.  1764. 
Hibemia  Bank  y.  O'Giady,  47  Gal.  679,  d. 


Hibemia  Sayings  etc.  Soc.  y.  Oonlin,  67  Oal. 

178,  d.  1096, 1102, 1105,  2001,  2633,  2634. 
Hibemia  Sayings  etc  Soc.  y.  Fella,  64  GaL 

608.  d.  2246. 
Hibemia  Sayings  etc.  Soc.  y.  Hayes,  66  GaL 

297,  d.  660, 1104. 
Hibemia  Sayings  etc.  Soc  y.  Herbert,  63  Oal. 

875,  d.  1105,  1995. 
Hibemia  Sayings  etc  Soc  T.  Jones,  89  Gal. 

607,  d.  203,  2016,  2264. 
Hibemia  Savings  etc  Soc  y.  Moore,  68  GaL 

166,  d.  41,  63,  231,  2087. 
Hibemia  Sayings  etc  Soc.  y.  Ordway,  38  GaL 

679,  d.  103,  222,  1682, 1683, 1999,  2396,  2846. 
Hibemia  Savings  etc  Soc  v.  Superior  Gourt, 

66  Gal.  285,  d.  347. 
Hibemia  Savings  etc  Soc  y.  Wackenreuder, 

99  Oal.  503,  d.  1102, 1104,  2638. 
Hick  y.  Thomas,  90  GaL  280,  d.  1834, 1337, 

1338,  2473. 
Hicken  y.  French,  70  Oal.  480^  d.  2344. 
Hickinbotham  y.  Monroe,  28  Gal.  489,  d.  196. 
Hickman  y.  Alpaugh,21  GaL  226,  d.  620, 1322. 
Hickman  y.  O'Neal,  10  GaL  292,  d.  704,  1486, 

1664,  1661,  2310. 
Hickox  y.  Lowe,  10  OoL  197,  d.  1960,  1961, 

1964. 
Hicks  y.  Bell,  8  Cei.  219,  d.  1664,  1908,  1028, 

1926,2821. 
Hicks  y.  Goleman,  25  Oal.  122,  d.  267,  466, 

1004, 1162, 1167, 1474, 1634, 1636,  2296, 2619, 

2964. 
Hicks  y.  Oompton,  18  GaL  206,  d.  1490. 
Hicks  V.  Davia,  4  Oal.  67,  d.  1000, 1606. 
Hicks  v.  Folks,  97  Oal.  241,  d.  2660. 
Hicks  V.  Oreen,  9  Cal.  74,  d.  689. 
Hicks  y.  Herring,  17  Cal.  666,  d.  913, 1819. 
Hicka  y.  Loyall,  64  Oal.  14,  d.  1178, 1608, 2591, 

2928. 


Digitized  by 


Google 


SIM 


TABLE  OF  OASES  DIGESTED. 


Scks  T.  Michael,  16  Cal.  107,  d.  83,  186, 187, 
1401, 1492, 1499,  1500, 1502, 1603, 1605, 1506, 

Hioka  y.  Murray,  48  Oal.  615,  d.  1627,  1830, 
1849, 1862, 1864,  2913. 

Hicks  T.  Riverside  Fruit  Oo.,  72  CaL  303,  d. 
2497,  8062. 

Hicks  ▼.  Whiteside,  23  OaL  404,  d.  208,  2331, 


Hicks  T.  Whitesides,  18  Oal.  700,  d.  8064. 
Hicks  T.  Whitesides,  36  Oal.  162,  d.  2332. 
HicQX  T.  Graham,  6  Oal.  167,  d.  1261. 
Hidden,  Estate  of,  23  Oal.  362,  d.  1098, 1100. 
Hidden  v.  Daviaaon,  61  Oal.  138,  d.  1389. 
Hidden  v.  Jordan,  21  Oal.  92,  d.  62, 2618, 2883, 

2884,2886. 
Hidden  v.  Jordan,  28  Cal.  801,  d.  261,  270, 

1283,    1286,    1294,  1661,  1976,  1976,   1977, 

8434. 
Hidden  t.  Jordan,  82  Oal.  397,  d.  1977,  2487. 
Hidden  t.  Jordan,  89  OaL  61,  d.  2851. 
Hidden  y.  Jordan,  67  Oal.  184,  d.  2909. 
Higby  V.  Oalaveras  Oounty,  18  Oal.  176,  d. 

989,2628. 
Higgins,  Estate  of,  66  Oal.  407,  d.  1440. 
HigginsT.  Barker,  42  Oal.  238,  d.  9014. 
Higgins  y.  Bear  River  etc.  Go.,  27  Oal.  152, 

d.  2214,  2216,  2217. 
Higgins  y.  Oole,  100  Oal.  260,  d.  1297. 
Higgins  y.  Deeney,  78  Oal.  678,  d.  2061. 
Higgins  y.  Higgins,  46  Oal.  269,  d.  1899, 1404, 

1437,  2180. 
Higgins  y.  Honghton,  26  Oal.  252,  d.  1913, 

2822,2323. 
Higgins  v.  Mahoney,  60  Cal.  444,  d.  131,  987. 
Higgins  V.  McDonald,  17  Oal.  289,  d.  1984. 
Higgins  y.  Parsons,  66  Cal.  280,  d.  2439. 
Higgins    y.  Bagsdale,  83  Oal.  219,  d.  2106, 

2106. 
Higgins  y.  Wortell,  18  Oal.  330,  d.  976,  977, 

2214,  2247. 
High  y.  Bank  of  Oommerce,  95  Oal.  886.  d. 

8748,  2749. 
High  y.  Shoemaker,  22  Oal.  868,  d.  2802,  2803, 

2807,  2828,  2835. 
Higaerra  y.  Bernal,  46  Oal.  580.  d.  239, 2101. 
Hihn  y.Oonrtis,  31  Oal.  808,  d.  160, 196,  2600. 
Hihn  y,  Maagenberg,  89  Oal.  268,  d.   1006, 

1008, 1724. 
Hihn  y.  Peck,  18  Oal.  640,  d.  684. 
Hihn  y.  Peck,  30  Cal.  280,  d.  107,  161,  168, 

176,  949,  1221,  1222,  2436. 
Hihn  y.  Spreckels,  69  Cal.  816,  d.  1746. 
Hilbom  y.  Alford,  22  Cal.  482,  d.  413. 
Hildebrand  y.  Stewart,  41  Cal.  887,  d.  2346, 

2347,2360. 
Hildebrandt,  Estate  of,  92  Cal.  483,  d.  1096, 

1242. 
Hildreth  y.  Qwindon,  10  Oal.  490,  d.  112. 


Hildreth  y.  Shelton,  46  Oal.  383,  d.  2SQ5. 
HUdreth  y.  White,  66  Oal.  649,  d.  830, 1007. 
Hill,  EsUte  of,  62  Cal.  186,  d.  130. 
Hill,  Estate  <A,  67  Oal.  238,  d.  1242,  1258, 2763L 
Hill  y.  Beatty,  61  Cal.  292,  d.  1639, 1730,  2087. 
Hill  y.   Board    of    Supervisors  of    Yentor* 

County,  96  Cal.  239,  d.  1389,  1390. 
Hill  y.  City  Cab  and  Transfer  Co.,  79  OaL  188, 

d.  1641,  1642. 
Hill  y.  Den,  64  Cal.  6,  d.  1111,  1112,  1114, 

1132, 1239, 1298, 2174. 2619. 2878,  2879, 2896. 
HiU  y.  Eldred,  40   OaL  898,  d.  1660,  1668, 

2361. 
HUl  y.  Finigan,  62  OaL  426,  d.  2288,  2289. 
Hill  y.  Finigan,  77  CaL  267,  d.  202,  808,  809, 

1523,  2289,  2386. 
HiU  v.  Finnigan,  64  OaL  311,  d.  125, 147. 167, 

191. 
Hill  y.  Finnigan,  54  Cal.  493,  d.  190. 
Hill  y.  Origsby,  32  Oal.  66,  d.  333,  2298,  8939. 
HUl  y.  Grigaby,  85  Oal.  666,  d.  2932,  8933, 

2943. 
HiU  y.  Qwin,  61  Oal.  47,  d.  1978. 
HUl  y.  Haskin,  42  Cal.  159,  d.  2625. 
HUl  y.  HaaWn,  51  Cal.  175,  d.  2268. 
HUl  y.  Kemble,  9  Cal.  71,  d.  2753. 
HUl  y.  Kidd,  43  Oal.  616,  d.  1369. 
HUl  v.  King,  8  Oal.  336,  d.  2998. 
HiU  y.  McKay,  94  Cal.  6,  d.  690,  591. 
HiU  y.  miler,  78  Cal.  149,  d.  2192. 
HUl  y.  Newman,  6  Oal.  445,  d.  1696, 2907, 3006. 
HiU  y.  Smith,  27  Oal.  476,  d.  516.  1929,  1034, 

1937,  2268. 
HiU  y.  Smith,  32  OaL  166,  d.  234,  1938. 
Hill  y.  Taylor,  22  OaL  191,  d.  1930, 8013, 2427. 
HUl  y.  WaU,  66  OaL  130.  d.  1377. 
HiU  y.  Weisler,  49  Oal.  146,  d.  145,  2072,  2083. 
HUl  y.  White,  2  Cal.  306,  d.  2089,  8092. 
HIU  y.  WUson,  88  Cal.  92,  d.  2478.  2473,  8474, 

2918. 
HUler  y.  OolUns,  63  Oal.  836,  d.  632,  1480, 

1607, 1508. 
Hilliard,  Estate  of,  83  Oal.  483,  d.  1362.  1863. 
Hilliker  y.  Kohn,  71  Oal.  214,  d.  8884. 
EQllman  y.  Newington,  57  Oal.  66,  d.  8010, 

3013. 
Hills  y.  OhUg,  63  CaL  104,  d.  1850. 
Hills  y.  Sherwood,  33  Cal.  474,  d.  1693,  2626. 
HiUs  y.  Sherwood,  48  Cal.  386,  d.  1015,  1077, 

1349, 1352, 1367, 1358, 1615. 
HUton  y.  Young,  73  Cal.  196,  d.  312,  314,  816. 
Himes  y.  Johnson,  61  Oal.  869,  d.  668,  686, 

3000,  3012. 
Himmelman  y.  Booth,  63  Oal.  50,  d.  8714. 
Himmelman  y.  Byrne,  40  Oal.  631. 
Himmelman  v.  Byrne,  41  Oal.  500,  d.  2602. 
Himmelman  y.  Oarpentier.  47  Cal.  42,  d.  650, 

2692,  2715,  2719. 


Digitized  by 


Google 


TABL£  OF  OASES   DIGESTED. 


8145 


Blmmelman  t.  Danos.  85  Gal.  441,  d.  2706, 

2707,  2715,  2716,  2719. 
Himmelman  v.  Heory,  84  Oal.  104,  d.  174, 

242,260. 
Himmelman  t.  OUver,  84  Oal.  246,  d.  2699, 

2721,  2722. 
Himmelmann  t.  Bateman,  60  Oal.  II,  d.  2716. 
Himmelmaui  y.  Oabn,  40  Oal.  285,  d.  2092, 

2705. 
Himmelmana  ▼.  Oofran,  86  OaL  411,  d.  2703. 
Himmelmann  T.  Fitapatrick,  50   OaL  650, 

d.  1987. 
Himmelmann  ▼.  Haakell,  45  Oal.  269,  d.  196. 
Himmelmann  T.  Haakell,  46  Oal.  66,  d.  2716. 
Himmelmann  t.  Hoadley,  44  Oal.  213,  d.  177, 

1661,  2682,  2683,  2696,  2704,  2706,  2716. 
Himmelmann  ▼.  Hoadley,  44  Oal.  276,  d.2708, 

2712. 
Himmelmann  t.  Hotaling,  40  Oal.  Ill,  d.  404, 

405,  421,  429. 
Himmelmann  ▼.  HoOieery,   51    Gal.    662 

d.  2689. 
Himmelmann  t.  Beay,  88  OaU  163,  d.  209, 

688,  2715. 
Himmelmann  t.  Satterlee,  49  Oal.  387,  d.  2603. 
Himmelmann  t.  Satterlee,  60  Oal.  68,  d.  2687, 


Hinunelmann  T.  Bchmidt,  23  Oal.  117,  d.  1416, 

1417. 
Himmelmann  y.  Bpanagel,  39  Oal.  389,  d.  234 

2701, 2719.  ' 

Himmelmann  y.  Spanagel,  39  Oal.  401,  d.  966, 

961,2256. 
Himmelmann  y.  Steiner,  38  Gal.  175,  d.  2704. 
Himmelmann  y.  Sulliyan,  40  Gal.  125,  d.  2667. 
Himmelmann  y.  Townaend,  40  Gal.  150,  d. 

2714,  2716. 
Himmelmann  T.  Wooliich,  46  Oal.  249,  d. 

2714,  2716,  2717. 
Hinckley.  Estate  of,  68  Oal.  467,  d.  486,  497, 

2879,  3042,  3044. 
Hinckley  y.  Field's  Biacnit  and  Oracker  Go., 

91  Gal.  136,  d.  1833, 1839, 1840. 
Hinckley  y.  Fowler,  43  OaL  56,  d.  2367,  2368t 

2771,  2774,  2775,  2776. 
Hinds  y.  Ga«e,  56  Gal.  486,  d.  106,  2086. 
Hinds  y.  Marmolejo,  60  Gal.  229,  d.  410. 
Uinkel  y.  Donohne,  88  Gal.  597,  d.  116. 
Hinkel  y.  Donohae,  90  Gal.  389,  d.  981, 987. 
Hinkel  y.  His  Creditors,  «S  Oal.  828,  d.  886. 
Hinkle  y.  San  Francisco  etc.  B   &.  Go.,  65 

Gal.  627,  d.  178,  2913,  3072. 
Hirech  y.  Rand,  39  Gal.  316,  d.  2453,  2908. 
Hirschfeld  y.  Gross,  67  Gal.  661,  d.  1262. 
Hirschfeld  y.  Seyier,  77  Gal.  448,  d.  2966. 
Hirschfield  y.  Franklin,  6  Cal.  607,  d.  1600, 

1629. 
Hirabberg  y.  Stranss,  64  Gal.  272,  d.  911. 


Hirshfield  y.  Gentral  Pac.  B.  B.  Oo.,56  Oal* 

484,  d.  605. 
Hisler  y.  Garr,  84  Oal.  641.  d.  208,  329,  831, 

2460,  2736. 
History  Co.  y.  Light,  97  Oal.  56,  d.  486,  2736. 
Hitchcock  y.  Oaruthers,  82  Oal.  523,  d.  226, 

254,  2671,  2572,  2575, 2667. 
Hitchcock  y.  Oarathers,  100  Oal.  100,  d.  126. 

129, 1646. 
Hitchcock  y.  Haseett,  71  Oal.  8^1,  d.  1709, 

1719,  2284. 
Hitchcock  T.  MoElrath,  68  OaL  634,  d.  253, 

962,2274. 
Hitchcock  T.  McElrath,  78  OaL  665,  d.  235, 

2913. 
Hitchcock  y.  Page,  14  Oal.  440,  d.  1728. 
Hitchcock  y.  Superior  Ooort,  73  Oal.  296,  d. 

1125. 
Hitchins  y.  Nongnee,  11  Oal.  28,  d.  1940. 
Hixon  y.  Brodie,  45  Oal.  275,  d.  168,  258. 
Hoadley  y.  Grow,  22  Cal.  266,  d.  176. 
Hoadley  y.  San  Francisco,  50  Gal.  265,  d.  80, 

921,  922,  2519. 
Hoadley  y.  San  Francisco,  70  Oal.  820,  d.  80, 

2384. 
Hoag  y.  Howard,  66  Cal.  664,  d.  338, 970,  2655. 
Hoag  y.  Pierce,  28  Oal.  187,  d.  205,  1816, 

1316,  2295,  2862. 
Hoag  T.  Warden.  37  Oal.  622,  d.  1224,  2654. 
Hoagland  y.  Glary,  2  Cal.  474,  d.  1288,  1289. 
Hoagland  y.  Sacramento,  52   Oal.  142,   d. 

2031,2042. 
Hoare  y.  Hindley,  IS  Gal.  274,  d.  1689,  2606. 
Hobart  y.  Superyisors  of  Butte  Oounty,  17 

Gal.  23,  d.  633,  537,  539,  2404,  2406. 
Hobart  y.  Tillson,  66  Gal.  210,  d.  2312,  2313. 
Hobart  y.  Tyrrell,  68  Cal.  12,  d.  311, 1179. 
Hobbe  y.  Amador  etc.  Canal  Co.,  66  CaL  161, 

d.  1493,  1500,  1606. 
Hobba  y.  Duff,  23  Cal.  506,  d.  582, 1615, 1646, 

2546,  2546,  2547,  2617. 
Hobbe  y.  Duff,  43  Gal.  485,  d.  293,  356,  974, 

976, 1147, 1179,  1189, 1500,  1606,  1619,  1642, 

1731,  2083. 
Hobler  y.  Cole,  49  Oal.  250,  d.  218, 2078,  2079. 
Hobeon  y.  Haasett,  76  Gal.  203,  d.  62,  416. 
Hocker  y.  Kelley,  14  Cal.  164,  d.  1668,  1669. 
Hocker  y.  Beas,  18  Cal.  650,  d.  1964. 
Hockstadter  y.  Leyy,  11  OaL  76,  d.  1481. 
Hodapp  y.  Sharp,  40  Oal.  69,  d.  271,  2323, 

2325,  23S0,  2368,  2369. 
Hodgdon  y.  Griffin,  66  Gal.  610,  d.  280,  2083. 
Hodgdon  y.  Southern  Pac.  B.  B.  Co.,  75  Cal. 

642,  d.  1872,  1375,  1377. 
Hodgdon  y.  Southern  Pac.  B.  B.  Co.,  75  Oal. 

650,  d.  216. 
Hodges,  Ex  parte,  87  CaL  162,  d.  74,  2161, 

2167,  2158. 


Digitized  by 


Google 


814S 


TABLE  OF  CASES  DIGESTED. 


Hodgkina  y.  Hook,  23  Oal.  681,  d.  1S40, 1S67. 
Hodgkina  t.  Jordan,  29  Cal.  677,  d.  1302, 1307. 
Hoeokel  t.  Beeae,  68  Oal.  281.    See  Keeae  y. 

Hoeckel. 
Hoen  T.  Simmona,  1  Cal.  119,  d.  1020,  2686, 

2687.  2689,  2608,  2612.  2920. 
Ho0  T.  Baam,  21  Cal.  120,  d.  1729. 
Hoff  T.  Fnnkenatein,  64  Cal.  233,  d.  2633. 
Hoffman  ▼.  Fett,  30  Cal.  100,  d.  164,  2611, 


Hoffman  v.  Bemnant,  72  Gal.  1,  d.  902,  2929. 
Hoffman  t.  Stone,  7  Cal.  46,  d.  1936,  2998. 
Hoffman  t.  Tnolamne  County  Water  Oo., 

10  Oal.  413,  d.  2986. 
Hoffman  t.  VaUejo,  46  Gal.  664,  d.  866,  368. 
Hoffmann  t.  Superior  Oonrt,  790al.476,d.494. 
Hogaboom  t.  Ehrhardt,  68  Gal.  231,  d.  2366, 

2768. 
Hogan  T.  Black,  66  Gal.  41,  d.  814,  869. 
Hogan  T.  Central  Pao.  B.  B.  Co.,  49  Oal.  128. 

d.  1817. 
Hogan  T.  Oentral  Pac.  B.  B.  Oo.,  71  Oal.  83, 

d.  2120. 
Hogan  V.  Cowell,  78  Oal.  211,  d.  1190,  1846. 
Hosan  t.  Pacific  Endowment  League,  99  Oal. 

248,  d.  2903,  2904. 
Hogan  y.  Titlow,  14  Cal.  266,  d.  1826. 
Hogan  v.  Winslow,  46  Cal.  688,  d.  2348. 
Hoge,  £x  parte,  48  Cal.  3,  d.  871. 
Hogins  y.  Snpreme  Council  of  the  Cham- 
pions of  the  Red  Crogs,  76  Cal.  109,  d.  2006. 
Hog'a  Back  Con.  Min.  Co.  y.  New  Baail  etc. 

Min.  Co.,  63  Cal.  121,  d.  2116. 
Hog'a  Back  Con.  Min.  Oo.  y.  New  Basil  etc. 

Min.  Co.,  66  CaL  22,  d.  281,  282,  968. 
Hogue  y.  Fanning,  73  Cal.  64,  d.  2461. 
Hoke  y.  Perdue,  62  Oal.  646,  d.  2783,  2784, 

2786. 
Holbert,  Estate  of,  39  Cal.  697,  d.  1264. 
Holbert,  Estate  of,  48  Oal.  627,  d.  1239. 
Hdbert,  EaUte  of,  67  Cal.  267,  d.  1446, 1624, 

1698. 
Holbrook  y.  McCarthy,  61  Gal.  216,  d.  239, 


Holoomb  y.  Sawyer,  61  Cal.  417,  d.  112. 
Holden  y.  Andrews,  38  Cal.  119,  d.  999,  2920, 

2921. 
Holden  y.  Pinney,  6  CM.  234,  d.  1406, 1406, 

1419, 1420, 1426. 
Holdfortb,  Matter  of.  1  Oal.  438,  d.  301. 
Holladay  y.  Frisbie,  16  Cal.  630,  d.  2631,  2633, 

2634. 
Holladay  y.  Hare,  69  Cal.  616,  d.  342,  848. 
Holland  y.  Green,  62  Cal.  67,  d.  1311, 1318. 
Holland  y.  Mount  Auburn  etc  Co.,  68  Oal. 

149,  d.  1914. 
Holland  y.  San  Francisco,  7  Cal.  861,  d.  640, 

642,  2029,  2161.  2163,  2298,  2616,  2622,  2882. 


Holland  y.  Southern  Pacific  Co.,  100  OaL  940^ 

d.  496. 1820, 1821. 
Holland  y.  WUaon,  76  Gal.  434,  d.  476. 
Holliday  y.  West,  6  GaL  619,  d.  608, 1901. 1908. 
Hollinahead  y.  Simms,  61  Oal.  168,  d.  2381. 
Hollis,  Ex  parte,  69  Oal.  406,  d.  662,  663,  664» 

671,  578,  662,  1380. 
Hollis  y.  Meuz,  69  Oal.  626,  d.  2306. 
HoUister  y.  Gordero,  76  Gal.  649,  d.  1161, 

1188,  1462,  2766. 
HoUiater  y.  Sherman,  68  Old.  88,  d.  I486. 
Holloway  y.  Galliac,  47  Oal.  474,  d.  ITlOi,  1726, 

1900. 
Holioway  y.  Galliac,  49  Oal.  1«,  d.  282. 
Holloway  v.  McNear,  81  Oal.  164,  d.  2906. 
Holm  y.  Beach,  25  Cal.  37,  d.  197. 
Holm  y.  Unoas  Min.  Co.,  70  CaL  614,  d.  976^ 

1837, 1848, 1864. 
Holman  y.  Taylor,  81  Oal.  838,  d.  1680. 
Holman  y.  YaUejo,  19  Oal.  498,  d.  276, 1696. 
Holmes  y.  Horber,  21  Cal.  65,  d.  1312. 
Holmes  y.  McCleaiy,  63  Oal.  497,  d.  IQL 
Holmea  y.  Ohm,  23  Cal.  268,  d.  128. 
Holmes  y.  Bichet,  66  Oal.  307,  d.  296,  479, 

902,  1838. 
Hdmee  y.  Bogera,  13  CaL  191,  d.  868,  866, 

1634. 
Holmes  y.  South  Padflc  Goaat  By.  Oik,  07 

Oal.  161,  d.  612,  614,  2058. 
Holmea  y.  West,  17  CaL  623,  d.  418,  2006. 
Holton  y.  Noble,  88  CaL  7,  d.  7,  09,  18SS, 

1721. 
Holyerstot  y.  Bugby,  18  CaL  48,  d.  220,  228. 
Home  for  Cue  of  Inebriates  y.  Beis,  96  OaL 

142,  d.  1896,  1397,  2661. 
Home  for  Care  of  Inebriate*  y.  Kaplan,  84 

Oal.  486,  d.  106, 106. 
Home  Loan  Aaaooiatea  y.  Wilkina,  06  Oal.  9^ 

d.20O0. 
Home  and  Loan  Asaodatea  t.  WiDdna,  71 

Oal.  626,  d.  119,  120. 
Home  Loan  Aaan.  y.  Wilkina,  64  OaL  819,  <L 

189. 
Home  Security  Building  etc  Assn.  y.  Ge(»ge, 

67  Cal.  363.  d.  402. 
Hong  Shen,  Bz  parte,  98  OaL  6K1,  d.  S16S; 

2166,  2160. 
Hong  Yen  Chang,  In  re,  84  OaL  168,  d.  69, 

849. 
Honig  y.  Fadflo  Bank,  78  GaL  464,  d.  406, 

407. 
Hood  y.  Hamilton,  33  Oal.  608,  d.  197,  1442. 
Hooga  y.  Morse,  31  Cal.  128,  d.  298,  300,  356. 
Hook  y.  Hall,  68  Oal.  22,  d.  143,  262,  2088. 
Hook  y.  White,  86  Oal.  299,  d.  483,  484,  43^ 

443,688. 
Hooker  y.  Banner,  76  Oal.  116,  d.  1729. 
Hooker  y.  Thomaa,  86  Cal.  176,  d.  244. 161& 


Digitized  by 


Google 


TABLE  OF  GASES  DIGESTED. 


8147 


Boopar.  Hood,  64  Oal.  218.  d.  1844, 1860, 

1863. 
Hooper  T.  Wells,  Fargo  A  Go.,  27  Col.  11,  d. 

608,  604,  616,  1324,  2260. 
Hoowe  T.  Kreling,  03  Cal.  136,  d.  2869,  2872. 
Hope,  Ex  parte,  69  Oal.  423,  d.  810. 
Hope  T.  Bamett,  78  Oal.  9,  d.  1388,  1394. 
Hope  y.  Jones,  24  Oal.  89,  d.  1260, 1261, 1262. 
Hopkins  t.  Beard,  6  Cal.  664,  d.  1331. 
Hopkins  T.  Obeeseman,  28  Oal.  180,  d.  87. 
Hopkins  t.  Delaney,  8  Oal.  86,  d.  11,  IS. 
Hopkins  y.  Orcatt,  61  Oal.  637,  d.  1627. 
Hopkins  y.  Western  Pao.  By.  Oo.,  44  Oal.  888, 

d.  216. 
Hopkins  y.  Western  Pao.  B.  B.  Go.,  60  Oal. 

191,  d.  2121,  2122. 
Hopkins  y.  Wiard,  72  Cal.  250,  d.  2009. 
Hoppe  y.  Hoppe,  00  Cal.  636,  d.  187, 180. 
Hoppe  y.  Bobb,  1  Oal.  873,  d.  238. 
Hopper,  Estate  of,  66  Oal.  80,  d.  3042. 
Hopper  T.  Jones,  29  Oal.  18,  d.  1964. 
Hopper  y.  Kalkman,  17  Cal.  617,  d.  98,  2463. 
Ho  Qoan,  Ex  parte,  69  Oal.  404,  d.  1380. 
Horgan  y.  Amick,  62  Cal.  401,  d.  1411. 
Horn  y.  Coryarnbias,  61  Oal.  624,  d.  2667. 
Horn  y.  Hamilton,  89  Cal.  276,  d.  224,  2914. 
Horn  y.  Jones,  28  Cal.  194,  d.  1621,  1767, 

1981,  2011,  2391,  2392. 
Horn  y.  Volcano  Water  Go.,  18  Gal.  62,  d. 

1363,  1668,  1670,  2263. 
Hoiiiy.  Volcano  Water  Co.,  18  Gal.  141,  d. 

100, 120,  320. 
Homblower  y.  Dnden,  86  Oal.  664,  d.  2406, 

2739,2744. 
Horr  y.  Barker,  6  Oal.  489,  d.  2490. 
Horr  y.  Barker,  8  Cal.  603,  d.  2489. 
Horr  y.  Barker,  8  Gal.  609,  d.  2489. 
Horr  y.  Barker,  11  Cal.  393,  d.  1273. 
Horrell  y.  Gray,  1  Oal.  133,  d.  69. 
Horawell  y.  Ruii,  67  Gal.  Ill,  d.  1916, 1921. 
Horton  y.  Domingnez,  68  Gal.  642,  d.  230,  262. 
Horton  y.  Gallardo,  88  Oal.  681,  d.  2730. 
Eoskins  y.  Swain,  61  Gal.  338,  d.  1810. 
Hosmer  y.  Daggan,  66  Cal.  267,  d.  1870,  2334, 


Hosmer  y.  Wallace,  47  Oal.461,  d.  2362,  2364. 
Hotmer  y.  Wallace,  61  Cal.  368,  d.  2383. 
Hostler  y.  Hays,  3  Cal.  302,  d.ll39, 1141, 1143. 
Hotaling  y.  Croaise,  2  Gal.  60,  d.  1842, 1847, 

2667,3066. 
Hotchkiss,  Matter  of,  68  Cal.  89,  d.  363. 
HoUgh  y.  Waters,  80  Cal.  809,  d.  1613, 1616. 
Houghton,  Appeal  of,  42  Gal.  36,  d.  82,  86, 

80,  102,  109,  2662,  2664,  2683,  2684. 
Honghton,  Matter  of,  67  Oal.  611,  d.  361,  863. 
Houghton  y.  AUen,  76  Oal.  102,  d.  1971. 
Houghton  y.  Austin,  47  Gal.  646,  d.  1496, 2600, 

2815,  2816. 


Houghton  y.  Blake,  6  Oal.  240,  d.  1838. 
Houghton  y.  Olarke.  80  Oal.  417,  d.  166, 364. 
Houghton  y.    Haidenberg,  63  CaU  181,  d. 

2370. 
Honghton  y.  Lee.  60  Gal.  101,  d.  1411. 
Houghton  y.  Steele,  68  Gal.  421,  d.  949. 
Hoult  y.  Baldwin,  67  Cal.  610,  d.  2496,  2496. 
Hoult  y.  Baldwin,78  Cal.  410,  d.  2496. 
House  y.  Keiser,  8   Oal.  499,  d.  1802,  1303, 

1816. 
House  y.  Meyer,  100  Oal.  692,  d.  S062,  2068. 
Houseman  y.  Chase,  12  Cal.  290,  d.2022,  2336. 
Houston  y.  MoKenna,  22  Cal.  660,  d.  2684, 

2698,  2701. 
Houston  y.  Williams,  IS  Gal.  24,  d.  268,  490, 

2432. 
Hoyey  y.  Walbank,  100  Gal.  192,  d.  8041. 
Howard,  Matter  of  Estate  of,  22  Cal.  396,  d. 


Howard  y.  Oontinental  Life  In8.Go.,  48  Gal. 

229,  d.  1641, 1642. 
Howard  y.  Donahue,  60  Gal.  264,  d.  2620. 
Howard  y.  Galloway,  60  Oal.  10,  d.  172,  2730. 
Howard  y.  Harman,  6  Gal.  78,  d.  221,  285. 
Howard  y.  Jackson,  61  Oal.  620,  d.  248. 
Howard  y.  Boeben,  33  Cal.  399,  d.  375,  1696. 
Howard  y.  San  Francisco,  51  Oal.  52,  d.  2042, 

2518. 
Howard  y.  Shores,  20  Gal.  277,  d.  2544,  2546. 
Howard  y.  Stratton,  64  Gal.  487,  d.  438. 
Howard  y.  Throckmorton,  48  Gal.  482,  d.  268, 

1168,  2684,  2585. 
Howard  y.  Throckmorton,  69  Cal.  79,  d.  683 

684,  929.  ' 

Howard  y.  Valentine,  20  Oal.  282,  d.  1810, 

1311,  1319,  1608. 
Howe  y.  Briggs,  17  Oal.  385,  d.  2074,  2069. 
Howey.  Independence  etc.  Min.  Co.,  2S  OaU 

72,  d.  962,  966. 
Howe  y.  ScanneU,  8  Gal.  826,  d.  1366,  3058. 
Howe  y.  Union  Ins.  Go.,  42  Gal.  629,  d.  847. 
Howe  y.  White,  4»  Oal.  668,  d.  2551. 
Howell  y.  Budd,  91  Oal.  342,  d.  1228,1585,2309. 
Howell  y.  Burlingame,  90  Oal.  379,  d.  236. 
Howell  y.  Foster,  65  Oal.  169,  d.  336,  2468. 
HoweU  y.  Howell,  66  Gal.  800,  d.  974. 
Howell  y.  Rogers,  47  Oal.  291,  d.  2627,  2639. 
Howell  y.  Scoggins,  48  Gal.  355,  d.  804. 
Howell  y.  Slauson,  83  Oal.  639,  d.  22, 80, 2328, 


Howell  y.  Stetefeldt  Furnace  Go.,  60  Cal.  163, 

d.  2956,  2968. 
Howell  y.  Thompson,  70  Cal.  635,  d.  187,  270. 
Howes  y.  Abbott,  78  Cal.  270,  d.  2738. 
Howland  y.  Aitcb,  38  Gal.  133,  d.  2607. 
Howland  y.  Maryin,  6  Gal.  601,  d.  17. 
Hoyt  y.  Neyada  Goonty  etc  B.  B.  Go.,  6t 

Oal.  644,  d.  606. 


Digitized  by 


Google 


SL4» 


TABLE  OF  OASES  DIGESTED. 


Hoyt  T.  San  Franciaoo  etc.  B.  B.  Oo.,  87 

Gid.  610,  d.  147,  2863. 
Hoyt  T.  Sannden,  4  Oal.  845,  d.  2437. 
'Soyi  v.  S«Iby  Smelting  etc.  Co.,  90  Gal.  889, 

d.239,  644. 
Hoyt  T.  Steams,  39  Gal.  92,  d.  86. 
Hoart  y.  Goyeneche,  66  Gal.  429,  d.  068. 
Hubback  v.  Boss,  79  Gal.  664,  d.  146. 
Hubback  t.  Bom,  96  Gal.  426,  d.  40,  42,  47. 
Hubbard  v.  Barry,  21  Gal.  321,  d.  1013,  1899, 

2528. 
Hubbard  t.  Doay,  80  Gal.  281,  d.  463. 
Hnbbaid  ▼.  SuUiyan,  18  Gal.  608,  d.  196, 2628, 

2525,  2526,  2629. 
HabbeU  t.  OampbeU,  66  Oal.  627,  d.  2842, 

2728. 
Hubert  T.  Mendbeim,  64  Gal.  213,  d.  466,  467, 

2766. 
Hudepohl  t.  Liberty  Hill  etc.  Go.,  80  Gal. 

668,  d.  668,  664,  1944. 
Hudepohl  t.  Liberty  Hill  Water  etc.  Go.,  94 

Gal.  688,  d.  1207,  1212. 
Hndaon,  EaUte  of,  68  Cal.  464,  d.  1090, 1183. 
Hudson  ▼.  Doyle,  6  Gal.  101,  d.  2123. 
Hudson  T.  Lrwin,  60  Gal.  460,  d.  937. 
Hudson  T.  Johnson,  46  Gal.  21,  d.  2686,  2604. 
Hudson  ▼.  Simon,  6  Gal.  463,  d.  2186. 
Huerstal  y.  Muir,  62  Cal.  479,  d.  96. 
Huerstal  y.  Muir,  64  Gal.  460,  d.  1036,  1036. 
Hufi  y.  Doyle,  60  Gal.  16,  d.  2824,  2825,  2333, 


Huffman  y.  San  Joaquin  County,  21  Oal. 

426,  d.  4721 
Hughes  y.  Boring,  16  Gal.  81,  d.  2662. 
Hughes  y.  Bray,  60  Gal.  284,  d.  2497,  2496. 
Hughes  y.  Gannedy,  92  Gal.  882,  d.  2840, 

2842. 
Hughes  y.  Dayis,  40  Gal.  117,  d.  1966, 1967, 

2217. 
Hughes  y.  Deylin,  23  Gal.  601,  d.  1021, 1943. 
Hughes  y.  Dunlap.  91  Gal.  886,  d.  1«1, 1068. 
Hughes  y.  Ewing,  98  Gal.  414.  d.  2637,  2688, 

2641,  2791,  2792. 
Hughes  y.  Hasard,  42  GaL  149,  d.  2332. 
Hughes  y.  Wheeler,  76  Gal.  280,  d.  206,  222, 

226,  266,  1028, 1143. 
Huling  y.  Abbott,  86  Gal.  423.  d.  2861. 
Hull  y.  Sacramento  Valley  B.  B.  Co.,  14  Oal. 

387,  d.  235,  2418. 
Hall  y.  Superior  Gourt,  63  Gal.  174,  d.  093, 

2130,2402. 
Hull  y.  Superior  Gourt,  68  Gal.  179,  d.  2818. 
Hulme  y.  Superior  Gourt,  68  Gal.  239,  d.  488. 
Hulaman  y.  Todd,  96  Gal.  228,  d.  210,  2260, 

3010. 
Humbert  y.  Dunn,  84  Oal.  67,  d.  686. 
Humboldt  County  y.  Dinemore,  76  Gal.  604, 

d.  1389, 1390, 1301,  1653. 


Humboldt  Sayings  etc  See.  y.  Wenneriiald, 

81  Oal.  628,  d.  2753. 
Humiaton  y.  Smith,  21  Cal.  129,  d.  2230, 2542. 
Humphreys  y.  Crane,  5  Cal.  173,  d.  73,  416. 

1240,  2769. 
Humphreys  y.  Harkey,  66  GaL  283,  d.  136B. 
Humphreys  y.  Harkey,  60  Oal.  626,  d.237. 
Humphreys  y.  Hopkins,  81  Oal.  651,  d.  335, 

2429. 
Humphreys  y.  MoOall,  9  Oal.  60,  d.  2260, 22S1, 

3012. 
Hundley  y.  Ghaney,  66  Oal.  363,  d.  398. 
Hungarian  Hill  etc.  Min.  Co.  y.  Moseo,  68 

Gal.  168,  d.  1969,  2401. 
Hung  Sin,  Ex  parte,  64  Gal.  102,  d.  360. 
Honsaker  y.  Borden,  6  Cal.  288,  d.  648,  606, 

699. 
Hunsaker  y.  Stuif^  29  Cal.  142,  d.  63,  64, 

1331,  2286. 
Hunt  y.  Dohrs,  80  Cal.  304,  d.  1990. 1991, 2006. 
Hunt  y.  EUiott,  77  OaL  668,  d.  239,  824. 1626^ 


Hunt  y.  Friedman,  63  Gal.  610,  d.  2877,  2884. 
Hunt  y.  His  Creditors,  9  Oal.  46,  d.  878. 
Hunt  y.  Loucks,  38  Oal.  872,  d.  1199.  1206. 

1209,  1212,  1217. 
Hunt  y.  Maldonado,  89  Gal.  636,  d.  1374. 
Hunt  y.  Bolnnson,  11  Cal.  262,  d.  388,  2(64, 

2466. 
Hunt  y.  San  Frandsoo,  City  of,  11  Oal.  260, 

d.  956,  959. 
Hunt  y.  Steese,  76  Oal.  620,  d.  179, 1018, 1913. 
Hunt  y.  Ward,  99  Gal.  612,  d.  634. 
Hunt  y.  Waterman,  12  Oal.  301,  d.  2941. 
Hunter  y.  Bryant,  98  Oal.  247,  d.  221,  889^ 

292, 1634,  22n,  2642,  2730,  2762. 
Hunter  y.  Bryant,  98  Cal.  252,  d.  967. 
Hunter  y.  Hoole,  17  Cal.  418,  d.  960. 
Hunter  y.  Leyan,  11  Gal.  11,  d.  1963. 
Hunter  y.  Martin,  67  Gal.  866,  d.  2197. 
Hunter  y.  Watson,  12  Oal.  363,  d.  42,  48, 988^ 

941,  2111,  2307,  2446,  2447. 
Hard  y.  Bambart,  63  Oal.  97,  d.  S46. 
Hurl,  Ex  parte,  49  Cal.  667,  d.  1747,  1748, 
1749. 

Hurlbnrd  y.  Bogardos,  10  Gal.  618,  d.  1846. 
Hurlbnrt  y.  Jones,  86  Cal.  225,  d.  880, 1168, 

1468,  1469. 
Hurlbutt  y.  Butenop,  27  Gal.  60,  d.  1162. 16SI, 

2444,  2810,  2811. 
Hurlbutt  y.  M.  W.  Spanlding  Saw  Co.,  98 

Oal.  66,  d.  168, 169,  323,  2167,  2281. 
Hurt  y.  Wilson,  88  Gal.  863,  d.  316. 
Huse  y.  Den,  85  Oal.  800,  d.  1112. 1731,  2620^ 

2874.  2910. 
Huse  y.  Moore,  20  Oal.  116,  d.  1680. 
Hnsheon  y.  Husheon,  71  Oal.  407,  d.  88, 1911; 

1953, 1954, 1965, 1967. 


Digitized  by 


Google 


TABLE  OF  OASES   DIGESTED. 


3149 


Basaey  v.  Cattle,  41  Gal.  239,  d.  1363, 1436, 

1447. 
Husaey  ▼.  MoDermott,  28  Gal.  413,  d.  1307, 

2294. 
HuBBman  v.  WUke,  60  Oal.  2S0,  d.  1018, 1023, 

1176. 
Haston  y.  Leach,  63  Oal.  282,  d.  3017. 
Hvston  T.  Terin  etc.  Tnmpike  B.  Co.,  46 

Gal.  660,  d.  269,  912. 
Huston  T.  Walker,  47  Oal.  484,  d.  2364,  2366. 
HutcbingB  ▼.  Caatle,  48  Oal.  162,  d.  47,  202, 

226,  1166,  1191,  2869,  2870. 
HutdiingBY.  Clark,  64  Cal.  228,  d.  46. 
HutcbingB  T.  Ebeler,  46  Cal.  667,  d.  966, 

2010. 
Hutchinson  t.  Ainsworth,  68  Oal.  286,  d. 

14,  16. 
Hutchinson  t.  Ainsworth,  73  Oal.  462,  d. 

2440,  2441,  2633. 
Hatobinson  v.  Bours,  6  Oal.  383,  d.  1278. 
Hutchinson  t.  Boura,  13  Oal.  60,  d.  133, 188, 

1608,  2094,  2099. 
Hutchinson  v.  Burr,  12  Oal.  108,  d.  2617. 
Hutchinson  y.  Hutchinson,  69  Gal.  318,  d. 

1437. 
Hutchinson  y.  McNally,  86  Gal.  619,  d.  1126, 

1423,2258. 
Hutchinson  y.  Perley,  4  Cal.  83,  d.  1000, 1006. 
Hutchinson  y.  Ryan,  11  Gal.  142,  d.  248. 
Hutchinson  y.  State  Inyestment  etc.  Co.,  63 

Oal.  622,  d.  1557. 
Hutchinson  y.  Superior  Gourt  of  Inyo  County, 

61  Cal.  119,  d.  440,  486. 
Hutchioson  y.  Wetmore,  2  Cal.  810,  d.  1825. 
Hntson  y.  Woodbridge  Protection  District 

(No.  1),  79  Cal.  90,  d.  661. 
Hutton  y.  Frisbie,  37  Cal.  476,  d.  1879,  2345. 
Button  y.  Reed,  25  Cal.  478,  d.  135,  136,  170, 

197,  1025,  2093, 
Hutton  y.  Schumaker,  21  Cal.  463,  d.  1001. 
Hyatt  y.  AUen,  64  Oal.  863,  d.  628,  681, 1777, 

1784,  2652,  2666. 
Hyatt  y.  Aigenti,  3  Oal.  161,  d.  2284,  2287, 


Hyde,  Estate  of,  64  Gal.  228,  d.  1286. 
Hyde  y.  Boyle,  86  Cal.  362,  d.  135. 
Hyde  y.  Boyle,  89  Cal.  590,  d.  136,  137. 
Hyde  y.  Boyle,  93.  Cal.  1,  d.  134,  186, 160, 

1084, 1037, 1646. 
Hyde  y.  Hyde,  11  Oal.  406,  d.  2488. 
Hydey.  Mangan,  88  Oal.  319,  d.  446, 1003, 

1M6,  1017,  1010,  1983,  1984,  2111. 
Hyde  y.  Bedding,  74  Cal.  493,  d.  959,  961, 

2364,  2390,  2394,  2396,  2398. 
Hyde  y.  Thornton,  83  Cal.  83,  d.  130. 
Hyman  y.  Coleman,  82  Cal.  650,  d.  631,  634. 
Hyman  y.  Read,  13  Gal.  444,  d.  1365,  2327, 

2680. 


Hynes  y.  San  Francisco  etc.  R.  B.  Go.,  66  Old. 
316,  d.  2062,  2416. 

Iburg  y.  Fitch,  67  Cal.  189,  d.  1811, 1820. 
Iburg  y.  Suanet,  47  Gal.  265,  d.  238, 2336,  2520. 
leck  y.  Anderson,  67  Cal.  251,  d.  551. 
Illinois  etc.  Bank  y.  Pacific  Ry.  Co.,  99  OaL 

407,  d.  106, 179. 
Imlay  y.  Oarpentier,  14  Oal.  ITS,  d.  398,  309, 

400, 1077. 
Imley  y.  Beard,  6  Gal.  666,  d.  202. 
Improved  Order  of  Bed  Men  y.  Gibson,  70 

OaL  128,  d.  1387. 
Indian  Gallon  Boad  Go.  y.  Bobinaon,  13  Gal. 

619,  d.  1326,  2898. 
Ingerman  y.  Moore,  90  Gal.  410,  d.  167, 1812, 

1813,  1816, 1818. 
Ingersoll  y.  Truebody,  40  Oal.  603,  d.  961, 

1165,  1446,  1455,  1687. 
Inglis  y.  Shepherd,  67  Cal.  469,  d.  1046. 
Ingoldsby  y.  Juan,  12  Cal.  564,  d.  11,  688, 

925,  1454,  1468,  1459,  1461. 
Ingraham  y.  Gildermester,  2  Gal.  88,  d.  1629, 


Ingraham  y.  GUdermester,  8  Gal.  161,  d.  180. 
Ingraham  y.  Gildermester,  8  Gal.  483,  d.  167, 

168. 
Ingram,  Estate  of,  78  Cal.  686,  d.  1127. 
Ingram  y.  Smith,  83  Cal.  234,  d.  808,  1078. 
Innia  y.  Steamer  Senator,  1  Cal.  459,  d.  48, 

167,  2074,  2568. 
Innis  y.  Steamer  Senator,  4  Gal.  6,  d.  2668. 
Inofl  y.  Winspear,  18  Cal.  897,  d.  1203,  2198. 
In  re.    See  name  of  party. 
Ipswitch  y.  Femondes,  84  Gal.  639,  d.  219, 289, 

1688. 
Iielan  v.  Colgan,  96  Cal.  413,  d.  2602,  2661. 
Iron  Mountain  Co.  y.  Haight,  89  Cal.  640,  d. 

2648. 
Iryine  y.  Adler,  44  Cal.  660,  d.  21,  22,  2628. 
Irvine  v.  Davy,  88  Cal.  496,  d.  961,  2894. 
Irvine  v.  McKeon,  23  Cal.  472,  d.  662,  927. 
Irving  y.  Oarpentier,  70  Cal.  28,  d.  8166. 
Irving  y.  Cunningham,  68  Cal.  806,  d.  465, 

2071. 
Irving  y.  Cuiminghaxn,  66  Cal.  15,  d.  938, 1170. 
Irving  V.  Cunningham,  77  Gal.  62,  d.  1086, 

1756. 
Irwin,  Ex  parte,  88  Oal.  169,  d.  786. 
Irwin  y.  Backus,  26  Gal.  214,  d.  8756. 
Irwin  y.  McDowell,  91  Gal.  119,  d.  338,  2651, 

256a 
Irwin  y.  Phillips,  6  Gal.  140,  d.  1651,  1933, 

1934. 
Irwin  V.  Scriber,  18  Gal.  490,  d.  1227,  1668. 
Irwin  V.  Towne,  42  Gal.  326,  d.  461,  464,  1004, 

1020. 
Irwin  v.  Towne,  43  Oal.  23,  d.  270. 


Digitized  by 


Google 


suo 


TABLE  OF  OASES  DIGESTED. 


Imace,  Matter  of  EsUte  of,  30  Cal.  106,  cU 

180,  1261,  1269, 1427. 
laaac  v.  Swift,  10  Cal.  71,  d.  S90,  1203, 1600. 
laenhoot  ▼.  Obamberlain,  69  Oal.  630,  d.  447, 

U72, 1726. 

Jacks  T.  Baldes,  97  Cal.  91,  d.  168, 1634, 1639, 

1641. 
Jacka  T.  BneU,  47  Oal.  162,  d.  161, 164,  677. 
Jacka  T.  Oooke,  6  Oal.  164,  d.  2168. 
Jacks  T.  Johnston,  86  Oal.  384,  d.  2006. 
Jackson  t.  Beers,  14  Oal.  189,d.  668. 
Jackson  T.  Broini,  82  Cal.  276,  d.  116,  200,  239. 
Jackson  y.  Feather  Hiyer  Water  Co.,  14  Oal. 

18,  d.  208,  249, 1164, 1938, 1941,  2091,  8063. 
Jackson  t.  Hyde,  91  Oal.  463,  d.  2382. 
Jackson  t.  Jackson,  94  Oal.  446,  d.  214, 1328, 

1438, 1791, 1806, 1806,  2264. 
Jackson  t.  Lebar,  63  Oal.  266,  d.  2232,  2237. 
Jackson  y.  Lodge,  36  Oal.  28,  d.  1024, 1610, 

1616, 1618, 1619, 1966, 1966. 
Jackson  y.  Norton,  6  Oal.  187,  d.  1484. 
Jackson  y.  Sacramento  Valley  B.  R.  Co.,  23 

Cal.  268,  d.  603,  606,  606. 
Jackson  y.  Shawl,  29  Oal.  267,  d.  696,  2213. 
Jackson  y.  Torrenoe,  83  Oal.  621,  d.  24S,  1136, 

1437, 1463,  2684. 
Jackson  y.  Whartenby,  6  Oal.  94,  d.  1661, 
Jacob  y.  Ketcham,  37  Oal.  197,  d.  297. 
Jacob  y.  Lorens,  98  Cal.  332,  d.  238, 912, 1678, 

1921,  2746,  2988,  3007. 
Jacobi  y.  Baur,  66  Cal.  664,  d.  609. 
Jacobs  T.  Board  of  Supervisors  of  San  Fran- 
Cisco,  100  Oal.  121,  d.l769,  2131,  2648,  2662, 
2976.  ^ 

Jacobs  y.  Scott,  63  Oal.  74,  d.  1432. 
Jacobs  y.  Walker,  76  Oal.  176,  d.  2361,  2367, 

2368. 
Jacobs  y.  Walker,  90  Oal.[4S,  d.  2342,  2348, 

2349,  2361. 
Jacobus  y.  City  of  Oakland,  48  Oal.  21,  d. 

2676,  2678,  2679. 
Jaffe  y.  Lilienthal,  86  Cal.  91,  d.  824,  2241. 
JaCEe  y.  Bkae,  48  Cal.  640,  d.  1714,  1731. 
Jahant  y.  Central  Pac  R.  B.  Co.,  74  Oal.  9, 

d.2tl7. 
Jabnsy.  Nolting,  29  Oal.  607.  d.  1062,  1236, 

1246,1248. 
James,  Estate  of,  23  Cal.  416,  d.  1422. 
James,  Estate  of,  66  Cal.  26,  d.  3042. 
James,  Estate  of,  99  CaU  374,  d.  1790. 
James  y.  Center,  63  Cal.  31,  d.  97,  687,  982. 
James  y.  McOann,  93  Cal.  613,  d.  2670. 
James  y.  San  Francisco,  6  Oal.  628,  d.  2673, 

2700. 
James  y.    Superior  Oonrt   of   Santa  Oms 

County,  78  Cal.  107,  d.  2086. 
James  y.  Williams,  31  Oal.  211,  d.  230, 1286, 
1206,  2071.  2089. 


James  y.  Taeger,  86  Gal.  184,  d.  418,  426,  4A. 
Jamison  y.  King,  60  Oal.  182,  d.  1206,  1341. 

2241. 
Jamison  y.  San  Jose  etc  Ry.  Oo.,  66  OaL  StS, 

d.  607,  2048,  SMB.  2067,  2060. 
Jamison  y.  Simon,  68  Cal.  17,  d.  2606. 
Jamson  y.  Quiyey,  6  Oal.  490,  d.  1638. 
Janes  y.  Throckmorton,  67  Cal.  368,  d.  G88, 

698, 1076, 1110, 1114, 1246.  2244,  8626,  2S78, 


Janin  y.  Browne,  66  Oal.  37,  d.  6, 1087.  1107, 

1286. 
Janin  y.  London  etc  Bank,  92  CaL  14,  d.  404, 

405,  406,  2386. 
Jansen  y.  McOahill,  22  Oal.  663.  d.  16,  988^ 

927,  2106. 
Janson  y.  Brooks,  29  Oal.  214,  d.  1034,  1193, 

1304. 
January  y.  Superior  Coort,  73  Oal.  6S7,  d.  116^ 

131,134. 
Jamatt  y.  Cooper,  60  Gal.  703,  d.  1837,  8441. 
Jarvis  ▼.  Fountain  Water  Co.,  6  Gal.  179,  d. 

299. 
Jarvis  y.  Hoffman,  43  Gal.  314,  d.  2339. 
Jarvis  y.  Santa  Olara  Valley  B.  R.  Co.,  St 

Cal.  438,  d.  2120. 
Jaynes,  Ex  parte,  70  Gal.  638,  d.  566. 
Jatunn  v.  O'Brien,  80  Oal.  67,  d.  1488,  2800. 
Jatunn  y.  Smith.  96  OaL  164.  d.  80,  240S, 

2407,3002. 
Jeffers  y.  Gook,  58  Gal.  147,  d.  1994, 1996. 
JetEerson  y.  Hewitt,  96  Cal.  536,  d.  622. 
Jefferson  y.  Wendt,  61  Cal.  573,  d.  1221, 88211 
Jeffreys  y.  Hancock,  67  Cal.  646,  d.  901. 
Jenkins  v.  California  Stage  Co.,  22  Oal.  637, 

d.  2940,  2967. 
Jenkins  y.  Frink,  27  Oal.  337.  d.  8000,  2091. 
Jenkins  y.  Frink,  80  Oal.  586,  d.  168, 176, 17* 

269,  1207,  1594,  2089,  2878,  2892. 
Jenkins  y.  Bedding,  8  OaL  696,  d.  1944. 
Jenks  y.  Council  of  the  Gity  of  Oakland,  H 

Gal.  676,  d.  1694, 1700. 
Jenner  y.  Strob,  62  Gal.  604,  d.  341,  460. 
JennesB  ▼.  Bowen,  77  OaL  310,  d.  121, 16S, 

175,  2840. 
Jennings  y.  Bank  of  Galif omia.  70  Oal.  323,  d. 

401,  628. 
Jennings  y.  Le  Breton,  80  Gal.  8,  d.  1232, 2700, 

2705. 
Jennings  V.  Le  Roy,  68  Oal.  897,  d.  2883, 2701, 

2722. 
Jenny  Lind  Oo.  y.  Bower,  11  OaL  194,  d. 

1173, 1920,  2082. 
Jepsen  y.  Beck,  78  Oal.  640,  d.  2218,  8070. 
Jerome  y.  StebUna,  14  OaL  467.   d.  49, 

2241. 
Jessen  y.  Swe^rt,  66  Oal.  182,  d.  1716. 
Jessup,  Estate  of.  80  Oal.  626,  d.  1242. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


3161 


7eMRip,  Estate  of.  81  Cal.  408.  d.  279. 28Q.  1126, 

1787, 1788. 1789. 
Jessap  T.  King,  4  Cal.  881,  d.  2219,  2268. 
JeweU  T.  Jewell,  28  Cal.  232,  d.  1127.  1461, 

1462. 
Jewell  ▼.  McKay,  82  OaL  144,  d.  1848, 1849, 

1860. 
Jewell  T.  MoKinley,  64  Gal.  600,  d.  1606. 
Jobaon  y.  Fennell,  36  Cal.  711,  d.  2133,  2666. 
John  A.  Boebling  Bona  Co.  T.  Bear  Valley  In. 

Oo..99Cal.488.  d.  1838. 
Johns  ▼.  Trick,  22  CaL  611.  d.  1214. 
Johnson.  Estate  of,  67  Cal.  629,  d.  1616. 1621. 

3027. 
Johnson,  EsUte  of,  96  Gal.  681,  d.  264, 216^ 

2168. 
Johnson,  Ez  parte,  62  Cal.  263,  d.  667. 
Johnson.  Ex  parte,  73  Oal.  228,  d.  2167. 
Johnson  y.  Alameda  Ooonty,  14  Cal.  106.  d. 

699,1066. 
Johnson  T.  Brown,  63  OaL  891,  d.  28,  34,  460. 
Johnson  y.  Carry,  2  Gal.  38,  d.  847,  8063. 
Johnson  y.  Ghely,  43  Cal.  299,  d.  1308,  1809, 

1811. 
Johnson  y.  Dewey,  86  Cal.  623,  d.  1889. 
Johnson  y.  Dopkins,  8  Cal.  801,  d.  1210. 
Johnson  y.  Fall,  6  Cal.  360,  d.  616, 1369. 
Johnson  y.  Gordon,  4  Cal.  368,  d.  289, 1667, 

2462. 
Johnson  y.  Gorham,  6  Oal.  196,  d.  1201, 1204, 

2660. 
Johnson  y.  Henderson,  8  Cal.  868,  d.  8066. 
Johnson  y.  Johnson,  11  Oal.  200,  d.  1446. 
Johnson  y.  Johnson,  14  Cal.  450,  d.  1703. 
Johnson  y.  King,  91  Cal.  307,  d.  126. 
Johnson  y.  Kirby,  66  Cal.  482,  d.  601,  628. 

636,  1681,  2260. 
Johnson  y.  Klein,  70  Cal.  186,  d.  1288. 
Johnson  y.  Lamping,  84  Cal.  298,  d.  272, 1218. 
Johnson  y.  Malloy,  74  Cal.  430,  d.  2280,  2814. 
Johnson  y.  Marine  Hospital,  2  Cal.  319,  d. 

666. 
Johnson  y.  McConnell,  80  Cal.  646,  d.  76. 
Johnson  y.  Moss,  46  Gal.  616,  d.  1366,  2106, 

2106,2235. 
Johnson  y.  Muir,  43  Oal.  542,  d.  2089. 
Johnson  y.  Pacific  Cement  Co.,  60  Cal.  648, 

d.  1686. 
Johnson  y.  Padflo  Mail  S.  8.  Co.,  6  Oal.  407, 

d.  67. 
Johnson  y.  Parks,  10  Cal.  446,  d.  233, 1916, 8068. 
Johnson  y.  Pendleton,  1  Cal.  132,  d.  237. 
Johnson  y.  Perry,  53  Cal.  351,  d.  203, 1767. 
Johnson  y.  Polhemns,  00  Cal.  240,  d.  968, 

2001. 
Johnson  y.  Powers,  65  Oal.  179,  d.  1084, 1169, 

2240,2494. 
Johnson  y.  Beichert,  77  Cal.  84,  d.  1783. 


Johnson  y.  Bickett,  6  Cal.  218.  d.  2296,  2580^ 

2585. 
Johnson  y.  Santa  Clara  County.  28  Cal.  545, 

d.  694, 1431,  2226. 
Johnson  y.  Sepolyeda,  6  Cal.  149,  d.  133,  205, 

686. 
Johnson  y.  Sherman,  16  Cal.  287,  d.  1714, 

1940, 1964, 1976. 1976. 
Johnson  y.  Simonton.  48  Cal.  242.  d.  1741, 

1744,  2156. 
Johnson  y.  Squires,  63  Oal.  37,  d.  1288. 
Johnson  y.  Squires,  66  Cal.  103,  d.  2346,  2364. 
Johnson  y.  Superior  Court.  60  Cal.  678.  d. 

486,489. 
Johnson  y.  Superior  Court,  63  Cal.  678.  d. 

668,978. 
Johnson  y.  Superior  Court,  66  Cal.  667,  d. 

666. 
Johnson    y.    Supervisors    of    Sacramento 

County,  66  Cal.  481,  d.  1780, 1786. 
Johnson  y.  Sweeney,  95  Gal.  304,  d.  2665. 
Johnson  y.  Totten,  3  Cal.  343,  d.  1274,  2206. 
Johnson,  Estate  of,  y.  Tyson,  46  Oal.  267,  d. 

92,293. 
Johnson  y.  Vance.  86  Cal.  110,  d.  1026, 1020, 

1030. 
Johnson  y.  Vance,  86  Oal.  128,  d.  244,  1006, 

1033, 1289. 
Johnson  y.  Van  Dyke,  20  Gal.  226.  d.  1890. 

2820. 
Johnson  y.  Visher,  96  OaL  810,  d.  229,  257, 

1008,  1026,  2234. 
Johnson  y.  White,  46  Cal.  328,  d.  2492. 
Johnson  y.  Wide  West  Min.  Co.,  22  Cal.  479, 

d.  1601,  1606. 
Johnson  y.  Wright,  66  Cal.  478,  d.  2364. 
Johnston  y.  Bush,  49  Cal.  198,  d.  1407, 1420, 

1423. 
Johnston  y.  Dopkins,  6  Gal.  83,  d.  95. 
Johnston  y.  McDnffee,  88  Gal.  30,  d.  977, 

1994,  1996. 
Johnston  y.  Bussell,  37  Cal.  670,  d.  1359, 1360. 
Johnston  y.  San  Francisco  Sayings  Union,  63 

Cal.  554,  d.  674, 1476,  1995. 
Johnston  y.  San  Frandsco  Sayings  Union,  76 

Gal.  134,  d.  1086,  1281,  1461,  1621,  1643, 

1731,2393. 
Johnston  y.  Wright,  6  Gal.  373,  d.  46,  587. 
JuUeyy.  Folts,  34  Gal.  321,  d.  233, 1694, 1695. 
Jones,  Ex  parte,  41  Oal.  209,  d.  278,  869,  722. 
Jones  y.  Bailey,  6  Cal.  346,  d.  2196. 
Jones  y.  Block,  30  Cal.  227,  d.  205, 1286, 1287, 


Jones  y.  Bryan,  66  Cal.  478,  d.  238,  239. 
Jones  y.  Chalfant,  65  Cal.  505,  d.  2546. 
Jones  y.  Clark,  42  Cal.  180,  d.  1285,  2188, 

2189,  2190,  2191. 
Jones  y.  Duchow,  87  Cal.  109,  d.  1744,  3070. 


Digitized  by 


Google 


81£2 


TABLE  OF  GASES  DIU£ST£D. 


Jones  T.  Dnrrer,  06  Cal.  96,  d.  899, 1306, 1706. 
Jon«8  T.  Earl,  87  Cal.  630,  d.  2601. 
Jones  T.  Eddy,  90  Gal.  147,  d.  1997. 
Jones  T.  Frost,  28  Cal.  246,  d.  434,  672,  2271, 

2968. 
Jones  T.  Gardner,  67  Cal.  641,  d.  1957,  2001, 

2009,2433. 
Jones  V.  Gillig,  46  Cal.  641,  d.  2836,  28S9. 
Jones  y.  Goodwin,  39  Cal.  493,  d.  418. 
Jones  Y.  Hanna,  81  Cal.  607,  d.  696,  1240. 
Jones  Y.  Jackson,  9  Cal.  237,  d.  1986. 
Jones  Y.  Jones,  88  Cal.  684,  d.  689, 1147, 1566, 

2078. 
Jones  Y.  Jones,  71  Osl.  89,  d.  1378, 1761, 1762, 

1763. 
Jones  Y.  Justices'  Court  of  Los  Angeles  City, 

97  Cal.  623,  d.  1694,  1696,  1699. 
Jones  Y.  Love,  9  Cal.  68,  d.  976,  3063,  3066. 
Jones  Y.  Marks,  47  Cal.  242,  d.  45,  61, 1161, 

2112,  2443. 
Jones  Y.  Martin,  16  Cal.  166,  d.  1152,  1163. 
Jones  Y.  Morgan,  67  Cal.  306,  d.  989,  1777. 
Jones  Y.  Morse,  36  Cal.  206,  d.  261, 1166. 
Jones  Y.  NicboU,  82  Cal.  32,  d.  420. 
Jones  Y.  Parsons,  26  Cal.  100,  d.  2198,  2202. 
Jones  Y.  Petaluma,  City  of,  36  Cal.  230,  d.  136, 

1610, 1614,  2225,  2249,  2251,  2339,  2593. 
Jones  Y.  Petaluma,  City  of,  38  Cal.  897,  d. 

2340. 
Jones  Y.  Post,  4  Gal.  14,  d.  3063. 
Jones  Y.  Post,  6  Cal.  102,  d.  1369,  2477,  2607. 
Jones  Y.  Shay,  60  Cal.  506,  d.  168, 1808, 1706. 
Jones  Y.  Singleton,  45  Cat.  92,  d.  2060,  2061. 
Jones  Y.  Snow,  64  Cal.  456,  d.  249,  488. 
Jones  Y.  Spears,  47  Cal.  20,  d.  1168,  2456. 
Jones  Y.  Spears,  66  Cal.  163,  d.  1197, 1200. 
Jones  Y.  Steamship  Cortes,  17  Cal.  487,  d. 

614,  1679, 1680, 1681,  2231. 
Jones  Y.  Tallant,  90  Cal.  886,  d.  207, 1230. 
Jones  Y.  Thompson.  12  Cal.  191.  d.  108,  2200. 
Jones  Y.  Waddy,  66  Cal.  467,  d.  1399. 
Jones  Y.  Wells,  Faigo  A  Co.,  28  Gal.  280,  d. 

508. 
Jonghans  y.  McCormick,  18  Gal.  660,  d.  2922. 
Jordan,  Ex  parte,  62  Cal.  464,  d.  706. 
Jordan  y.  Fay,  98  Cal.  264,  d.  944, 1447, 1448, 

2389,  2398,  3042. 
Jordan  y.  Giblin,  12  Cal.  100,  d.  860, 1682, 

2731. 
Jordan  y.  GroYeV,  99  Cal.  194,  d.  428,  429. 
Jordan  y.  Hubert,  54  Cal.  260,  d.  2614. 
Joseph  Y.  Dougherty,  60  Gal.  868,  d.  1960. 
Joseph  Y.  Holt,  37  Cal.  260,  d.  603,  2594, 2612. 
Joseph  Y.  Macowsky,  96  Gal.  618,  d.  1481. 
Joshua  Hendy  Machine  Works  y.  American 

Steam  Boiler  Ins.  Co.,  86  Cal.  248,  d.  1545. 
Joshua  Hendy  Machine  Works  Y.  Connolly, 

76  Gal.  806,  d.  1361, 1362. 


Joshua   Hendy  Machine   Works  t.    Padfia 

Gable  etc.  Co.,  99  Cal.  421,  d.  1293,  2434. 
Journal  Publishing  Go.  y.  Whitney,  97  OaL 

283,  d.  2827. 
Joy  Y.  McKay,  70  Cal.  445,  d.  239, 1724. 
Joyce  Y.  Joyce,  6  Cal.  161,  d.  1836, 1438, 1478. 
Joyce  Y.  Joyce,  6  Gal.  449,  d.  960,  8138,  2565. 
Joyce  Y.  MoAYoy,  81  Gal.  278,  d.  1126, 1477, 

1478. 
Joyce  Y.  Shafer,  07  Oal.  885,  d.  8083,  2045, 

2946. 
Joyce  Y.  White,  96  Cal.  286,  d.  600^  2008. 
Joyce  Y.  Wing  Tet  Long,  87  Gal.  424,  d.  419. 
Juan  Y.  Ingoldsby,  6  Cal.  430,  d.  80,  98. 
Judah  Y.  Fredericks,  67  Cal.  380,  d.  1246. 
Judge  Y.  Ohm,  80  Cal.  184,  d.  146. 
Judson  Y.  AtwiU,  0  Gal.  477,  d.  381,  384,  886. 
Jndson  y.  Gage,  01  Gal.  804,  d.  2726. 
Judson  Y.  LoYe,  86  Cal.  468,  d.  198,  859, 1240, 

2172,  2178. 
Jndson  y.  Lyfoid,  84  (M.  606,  d.  861,  1S40, 

1350,  1852,  1856. 
Judson  Y.  Malloy,  40  Gal.  899,  d.  1,  8, 1170, 

1630,  2277,  2279,  2619,  2527,  8067. 
Judson  y.  Porter,  61  Gal.  668,  d.  1481. 
Judson  Y.  Porter,  68  Oal.  482,  d.  16. 
Jue  Fook  Sam  y.  Lord,  88  Oal.  160,  d.  141, 178. 
Julian  Y.  Gallon,  2  Gal.  858,  d.  1608. 
Julien  Y.  Riley,  61  Cal.  242,  d.  301. 
Jungerman  y.  Boyee,  10  Cal.  354,  d.  880,  670^ 

1170,  1504,  1726,  1727. 
Junkans  y.  Bergin,  64  Oal.  203,  d.  060. 
Jnnkans  y.  Beigin,  67  Cal.  867,  d.  887,  S800, 

3007. 
Justice  Y.  Ott,  87  Oal.  690,  d.  1620, 1631. 

Kahn  y.  Board  of  Superyisors  of  San  Fran- 
cisco, 79  Cal.  888,  d.  2676,  2677,  2670. 

Kahn  v.  Edv^aids,  75  Cal.  192,  d.  2628. 

Kaiser  y.  McLaughlin,  40  Cal.  440,  d.  2408. 

Kalis  y.  Sbattnck,  09  Oal.  593.  d.  1716,  SISL 

Kalkman  y.  Baylis,  17  Oal.  291,  d.  479. 

Kalkman  y.  Baylis,  83  Oal.  803,  d.  1287. 

Kallocb  Y.  Supericnr  Gonrt,  66  Oal.  828,  d.  660, 
720,  728,  731,  734. 

Kalloch  y.  Superior  Gonrt,  67  CaL  1S4. 

Kalloch  y.  Superior  Court,  67  Oal.  136. 

Kamm  y.  Bank  of  California,  74  Oal.  101,  d. 
1168,  1159,  2209. 

Kane  y.Oook,  8  Oal.  449,  d.  1274,  IMd,  1660, 
2684. 

Kane  y.  Desmond,  63  Oal.  464,  d.  1340, 1604, 
2668. 

Kapp  y.  Griffith,  42  Gal.  406,  d.  26S2. 

Kams  y.  Olney,  80  Oal.  00,  d.  30,  46,  8448, 
2582,2588. 

Karr  y.  Parks,  40  Cal.  188,  d.  2068,  8061. 

Karry.  Parks,  44  Cal.  46,  d.  2162. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


815S 


Karth  v.  Light,  16  Cal.  324,  d.  194. 

Karth  v.  Orth,  10  Gal.  192,  d.  198. 

Kashaw  v.  Kaahaw,  3  OaL  312,  d.  1463.  1796, 

1797,  1804, 1805. 
Katev.  Bedford,  77  Oal,  319,  d.  688,  697, 1174, 

2386. 
KauSman  v.  Maier,  94  Cal.  269,  d.  199, 1628, 

1812, 1814, 1816,  1816, 1817. 
Kavanagh  v.  Mans,  28  Cal.  261,  d.  130, 138. 
Kays  T.  Phelan,19  Cal.  128,  d.  1463,  1466, 

1466. 
Keane,  Estate  of,  56  Oal.  407,  d.  91, 101, 1232. 
Keane  y.  Oannovan,  21  Cal.  291,  d.  1,  2, 1001, 

1022, 1169,  1721,  2131,  2528,  2842,  2843,2844. 
Kearney  v.  Kearney,  72  Cal.  591,  d.  1090, 1427, 

1428. 
Kearny,  Ex  parte,  66  Cal.  212,  d.  715,  802, 

1381, 1665. 
Kearsing  v.  Kilian,  18  Cal.  491,  d.  953, 1995. 
Kedrolivansky  v.  Niebaum,  70  Cal.  216,  d. 

2572,  2673. 
Keema  v.  Doherty,  61  Cal.  8,  d.  2857,  2777. 
Keena  v.  Board   of    Superviaora    of   Placer 

County,  89  Cal.  11,  d.  491, 1395. 
Keeney,  Ex  parte,  84  Cal.  804,  d.  665,  1381, 

2158. 
Keeran  v.  Allen,   33  Cal.  642,  d.   167,  224, 

2368,  2768,  2778,  2780. 
Keeran  v.  Griffith,  31  Cal.  461,  d.  2767,  2768, 

2778. 
Keeran  t.  Griffith,  84  Cal.  580,  d.  224,  2368, 

2379. 
KeU,  Ex  parte,  85  Cal.  309,  d.  722,  868. 
Keisker  v.  Ayres,  46  Cal.  82,  d.  975. 
Kelleherv.  Creciat,  89  Cal,  38,  d.  131. 
Keller  v.  Berry,  62  Cal.  488,  d.  1332. 
KeUer  v.  Chapman,  34  Cal.  635,  d.  956,  1047, 

1060, 1061. 
Keller  v.  De  Franklin,  6  Cal.  432,  d.  218, 1660. 

1663. 
KeUer  v.  Hicks,  22  Cal.  467,  d.  323,  698,  699, 

1467. 
KeUer  v.  Hyde,  20  Cal.  603,  d.  1777.  2828, 


Keller  V.  Lewis,  63  Cal.  113,  d.  1086, 2935. 
Keller  v.  Lewis,  56  Oal.  466,  d.  137,  278. 
Keller  v.  Ocana,  48  Cal.  638,  d.  1005. 
KeUer  v.  Sutrick,  22  Cal.  471,  d.  2436. 
KeUer  v.  Ybarrn,  8  Cal.  147,  d.  2486. 
Kellersberger  v.  Kopp,  6  Cal.  663,  d.  1414, 

1417. 
Kellett  V.  Ida. Clayton  etc  Road  Oo.,  99  Cal. 

210,  d.  2900. 
Kelley,  Estate  of,  63  Cal.  106,  d.  92. 
Kelley  ▼.  Desmond,  63  Cal.  617,  d.  2564. 
Kelley  v.  Kriess,  68  Cal.  210,  d.  1482,  1483, 

1606,  2243,  2638. 
KeUey  v.  McKibben.  68  Cal.  13,  d.  1626. 
Cu.  Diewr,  Vou  m.— 198 


KeUogg,  Ex  parte,  64  Cal.  343,  d.  667. 
Kellogg  V.  Cochran,  87  Cal.  192,  d.  280,  1621, 

1761, 1763. 
Kellogg  V.  Howes,  81  Cal.  170,  d.  696,  1831, 

1832,  1833,  1860. 
Kellogg  V.  nowes,  93  Cal.  586,  d.  290,  670. 
Kellogg  V.  Mayer,  54  Cal.  683,  d.  144. 
KeUogg  V.  Pacific  Box  Factory,  67  Oal.  327, 

d.423. 
Kelly,  Estate  of,  57  Cal.  81,  d.  1266. 
Kelly,  Ex  parte,  28  Cal.  414,  d.  801. 
Kelly,  Ex  parte,  65  Cal.  154,  d.  1631, 1758. 
Kelly  V.  Bandini,  50  Cal.  630,  d.  1260,  1629. 
Kelly  V.  Central  Pac.  B.  R.  Co.,  74  Cal.  667, 

d.  2580,  2596,  2598. 
Kelly  V.  Central  Pac.  E.  E.  Co.,  74  Oal.  566. 

d.  2597. 
Kelly  V.  Cunningham,   1  Oal.  365.  d.  1624. 

2568. 
Kelly  V.  Edwards,  69  Cal.  460,  d.  1770. 
Kelly  V.  FitzeU,  65  Cal.  87,  d.  206. 
Kelly  V.  Larkm,  47  Cal.  68,  d.  560,  2082,  2083. 
Kelly  V.  Luning,  76  Cal.  309,  d.  2706,  2709. 
KeUy  V.  Lynch,  22  Cal.  661,  d.  420. 
Kelly  V.  Mack,  45  Cal.  303,  d.  2943. 
Kelly  V.  Mack,  49  Cal.  523,  d.  2072,  2296,  2328. 
Kelly  V.  Matlock,  85  Cal.  122,  d.  1984,  1985. 
KeUy  V.  McKibben.  64  Cal.  192,  d.  176,  2868. 

2871. 
Kelly  V.  Morgan,  54  Cal.  604,  d.  196. 
Kelly  V.  Murphy,  70  Cal.  560,  d.  9, 1158, 1179, 

1349, 1467,  1789,  2870. 
Kelly  V.  Natoma  Water  Co.,  6  Cal.  105,  d. 

2997,  2998. 
Kelly  V.  Taylor,  23  Cal.  11,  d.  1137,  1928. 
Kelly  V.  Teague,  63  Cal.  68,  d.  687,  1309. 
Kelly  V.  Van  Austin,  17  Cal.  664,  d.  957,  960. 
Kelsey  v.  Abbott,  13  Cal.  609,  d.  1135,  2806, 

2806,  2808,  2823,  2836,  2837,  2842. 
Kelsey  v.  Dunlap,  7  Cal.  160,  d.  13,  1208. 
Kelsey  v.  Trustees  of  Nevada,  18  Cal.  629, 

d.  2794,  2819,  2846. 
KendaU  v.  Clark,  10  Oal.  17,  d.  1410,  2554. 
KendaU  v.  MUler,  9  Cal.  591,  d.  11, 16,  1373, 

1375. 
KendaU  v.  Vallejo,  1  Cal.  371,  d.  607,  2256. 
KendaU  v.  Waters,  68  Cal.  26,  d.  262,  1290. 

2333. 
Kendrick  v.  Diamond   Creek   Consolidated 

Gold  Min.  Co.,  94  Cal.  137,  d.  2950. 
Kenezleber  v.  Wahl,  92  Cal.  202,  d.  218,  2079, 

2080,  208L 
Kenfield  v.  Irwin,  62  Oal.  165,  d.  1039,  1040. 
Kennedy,  Estate  of,  93  Cal.  16,  d.  282. 
Kennedy,  Estate  of,  94  Cal.  22,  d.  1108. 
Kennedy  v.  Berry,  62  Cal.  87,  d.  1292. 
Kennedy  v.  Board  of  Education,  82  Cal.  483, 
d.  160,  1781,  2636,  2539,  2540. 


Digitized  by 


Google 


8154 


TABLE  OF  CASES  DIGESTED. 


Kennedy  v.  California  Savings  Bank,  97  Cal. 

93,  d.  330,  333,  632. 
Kennedy  v.  Dunn,  68  Cal.  339,  d.  2876. 
Kennedy  v.  Qloster,  98  Cal.  143,  d.  686, 1400, 

1401, 1402, 1414,  1416. 
Kennedy  v.  Hamer,  10  Cal.  374,  d.  284,  288, 

1304, 1693. 
Kennedy  y.  Hibemia  Sayings  etc.  Soc.,  38 

Oal.  161,  d.  846,  407. 
Kennedy  v.  Miller,  97  Oal.  429,  d.  2032,  2506 

2537,  2538. 
Kennedy  v.  Nonan,  62  Cal.  326,  d.  1202. 
Kenney  y.  Kelleher,  68  Cal.  442,  d.  213,  2273, 

2274. 
Kent  Y.  LaSan,  2  Cal.  596,  d.  2017,  2018. 
Kent  v.  Snyder,  30  Oal.  666,  d.  1333,  2256, 

2268,2441. 
Kent  V.  West,  50  Oal.  185,  d.  1313,  2736. 
Kentfield  v.  Hayes,  67  Oal.  409,  d.  1016,  2271, 

2373,  2375. 
Kenyon  v.  Goodall,  8  Cal.  267,  d.  1821. 
Kenyon  y.  Qoinn,  41  Cal.  326,  d.  1016, 1202, 


Kenyon  v.  Welty,  20  Cal.  637,  d.  1080, 1946. 
Kenyon  v.  Western  Union  Tel.  Co.,  100  CaL 

454,  d.  904,  Oil,  2133,  2849. 
KerckhoS-Cuzner   Mill  and  Lumber  Co.  y. 

Cummings,  86  Cal.  22,  d.  478, 1861. 
Kerckhofi-Cuzner   Mill  and  Lumber  Co.  y. 

Olmstead,  85  Cal.  80,  d.  1844,  1847. 
Kern  Valley  Bank  v.  Chester,  66  Oal.  49, 

d.  265,  676,  2008,  2082. 
Kem  Valley  Water  Co.  y.  McCord,  70  Cal. 

646,  d.  2955. 
Keman  y.  Griffith,  27  Cal.  87,  d.  2768, 2769, 

2770,  2771,  2779. 
Kerns  v.  Dean,  77  Oal.  556,  d.  32,  103, 1096, 

1156,  2618,  2929,  2930. 
Kerns  v.  Graves,  26  Oal.  156,  d.  1198. 
Kerns  y.  McKean,  65  Oal.  411,  d.  243,  2920. 
Kerns  y.  McKean,  76  Oal.  87,  d.  1156. 
Kerrigan  y.  Southern  Pac  R.  B.  Co.,  81  Oal. 

248,  d.  515. 
Kertchem  y.  (Jeorge,  78  Oal.  697,  d.  1118, 2683. 
Ketchum  v.  Orippen,  81  Cal.  365,  d.  101, 168. 
Ketchum  V.  Orippen,  37  Oal.  223,  d.  1077, 

1486, 1987, 2003. 
Ketchum  y.  Superior  Court,  66  Oal.  494,  d. 

487. 
Kettleman  y.  Treadway,  66  Oal.  505,  d.  296. 
Keyem  v.  Providence  etc.  Min.  Co.,  70  Cal. 

392,  d.  1818. 
Keybers  v.  McComber,  67  Cal.  395,  d.  1269, 

1694,  2728. 
Keyes  y.  Cyrus,  100  Oal.  322,  d.  1398, 1426, 

1429. 
Keyes  v.  Fenstermaker,  24  Oal.  329,  d.  415, 

421,  422,  424. 


Keyes  v.  Little  York  etc  Co.,  63  Oal.  724,  d. 

1489,  2168. 
Keys  y.  Marin  County,  42  CaL  252,  d.  484, 490, 

491,  492. 
Keys  V.  Warner,  46  Oal.  60,  d.  118%  22S1, 

2667,  2668. 
Kibbe,  Estate  of,  67  Oal.  407,  d.  1101, 1110. 
Kidd  Y.  Laird,  16  Cal.  161,  d.  164, 2064, 2066, 

2998,  3006,  3007. 
Kidd  y.  Teeple,  22  Gal.  256,  d.  201, 206,  220, 

1974, 1976. 
Kidder,  Estate  of,  67  Oal.  282,  d.  3038. 
Kidder,  Estate  of,  66  Gal.  487,  d.  3033. 
Kidder  y.  Stevens,  60  GaL  414,  d.  931,  93% 

1007, 1033, 1619,  2298. 
Kidwell  y.  Brnmmagim,  82  Oal.  436,  d.  1111, 

1237. 
Kiel  Y.  Beay,  60  Oal.  61,  d.  430,  440. 
Kierski  v.  Mathews,  25  Cal.  591,  d.  627. 
Kiessig  v.  AUspaugh,  91  Cal.  231,  d.  1831, 276L 
Kiessig  v.  Allspaogh,  91  CaL  234,  d.  476. 
Kiessig  y.  Allapaugh,  99  Oal.  452,  d.  476,  480: 
Kilbum  y.  Kilborn,  89  Oal.  46,  d.  1789,  1792. 
KUbum  y.  Ritchie,  2  CaL  145,  d.  206, 246, 1166, 

1724.  2646. 
Kile,  Estate  of,  72  CaL  131,  d.  3036. 
Kile  Y.  Tubbs,  23  GaL  431,  d.  2296,  2297, 2343, 

2769,  2770,  2778,  2779. 
KUe  y.  Tubbe,  28  CaL  402,  d.  2334. 
Kile  y.  Tubbs,  82  Oal.  332,  d.  236, 1003, 17S1. 
KUe  y.  Tubbe,  60  Cal.  191,  d.  2779. 
Kiler  y.  Kimbal,  10  GaL  267,  d.  1184, 1188, 

2106. 
Killey  y.  Scannell,  12  Cal.  73,  d.  334,  2296, 

2456. 
Killey  y.  Wilson,  83  Oal.  690,  d.  953,  2112, 

2400,  2667. 
Kimball  y.  Board  of  Supervisors,  46  OaL  19, 

d.  293, 1388,  2663. 
Kimball  v.  Gearhart,  12  Oal.  27,  d.  237,  943, 

2270,  2987,  2988,  2993,  2998,  3000, 8006, 3012, 

3053,3059. 
KimbaU  y.  Lohmas,  31  Cal  154,  d.  20,  34, 1284, 

1295,  1367, 2232. 
Kimball  y.  Macpherson,  46  CaL  103,  d.  2772. 
Kimball  y.  Reclamation  Fund  Commrs.,  45 

Cal.  844,  d.  2769,  2771,  2782. 
Kimball  v.  Semple,  25  Oal.  440,  d.  12, 13,  466^ 

942, 946,  1157, 1893. 
Kimball  Y.  Semple,  81  OaL  667,  d.  184,  13S, 

144, 153, 164, 166. 
Kimball  v.  Stormer,  65  CM.- 116,  d.  26,  260. 
Kimball  v.  Union  Water  Oa,  44  CaL  173,  d. 

1767, 1768, 1771. 
Kimberly,  Estate  of,  97  OaL  281,  d.  1428. 
Kimple  v.  Conway,  69  Gal.  71,  d.  09, 106,  111, 

176, 179. 
Kimple  v.  Conway,  75  CaL  413,  d.  1806. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8156 


Kimple  v.  Superior  Coort  of  San  Frandscoi  66 

Cal.l36,d.492. 
Xincaid  y.  Johnson,  47  Cal.  618,  d.  276. 
Kinder  y.  Macy,  7  Gal.  206,  d.  392,  1080. 
King  V.  Blood,  41  Cal.  314,  d.  1648,  2727,2728. 
King  y.  Connolly,  44  Cal.  236,  d.  1310. 
King  y.  ConnoUy.  61  Cal.  181,  d.  1310. 
King  y.  Dayis,  34  Cal.  100,  d.  1188, 1336, 1633, 

1602,2563. 
King  y.  Felton,  63  Cal.  66,  d.  392,  2167. 
King  y.  GUderrieeye,  79  Cal.  504,  d.  357,  2586. 
King  y.  GoU,  70  CaU  236,  d.  1400, 1408, 1406, 

1408. 
King  y.  HaU,  6  Cal.  82,  d.  1482,  2402. 
King  y.  Haney,  46  Cal.  560,  d.  8053. 
King  y.  Lagrange,  60  Cal.  328,  d.  1038, 1135. 
King  y.  La  Grange,  61  Cal.  221,  d.  226, 1004, 

1178, 1730, 1733. 
King  y.  Meyer,  36  Cal.  646,  d.  228,  238,  2611. 
King  y.  Montgomery,  60  Cal.  115,  d.  345,  982. 
King  y.  Ponton,  82  Cal.  420,  d.  3046. 
King  y.  Randlett,  33  Cal.  318,  d.  27,  1149, 

1179, 1180,  1694,  1939, 1941,  2167,  2728. 
King  y.  Sheward,  97  Cal.  235,  d.  2505. 
King  y.  Wellman,  88  Cal.  596,  d.  269. 
Kingy.  Wise,  43  Cal.  628,  d.  1332,  2545,  2878. 
Kingsley,  Estate  of,  93  Cal.  676,  d.  201, 1092. 
Kingsley  y.  Kingsley,  89  Cal.  665,  d.  1426. 
Kingsley  y.  Miller,  46  Cal.  95,  d.  1258. 
Kinkcad  y.  Shreye,  17  Cal.  275,  d.  2921. 
Kinn^y  y.  Osborne,  14  Cal.  112,  d.  436,  2918, 

2919. 
Kinsey  y.  Green,  61  Cal.  379,  d.  1291. 
Kinsey  y.  Kellogg,  65  Cal.  Ill,  d,  2134,  2136. 
Kinsey  y.  Wallace,  86  Oal.  463,  d.  334,  681, 

-1761, 1764, 1765,  1766,  2247. 
Kirby,  Ex  parte,  76  Oal.  614,  d.  784. 
Kirby  y.  Superior  Court,  68  Cal.  604,  d.  183, 

278. 
Kirk  y.  Reynolds,  12  Oal.  99,  d.  109. 
Kirk  y.  Bhoads,  46  Cal.  398,  d.  1039,  1046, 

1048,  1049,  2130,  2482. 
Kirkaldie  y.  Larrabee,  81  Cal.  466,  d.  1968, 

2388. 
Kirkbam  y.  Dnpont,  14  Cal.  669,  d.  2019, 

2020. 
Kirkwood  y.  Soto,  87  Oal.  894,  d.  2138. 
Kirman  v.  Hnnnewill,  91  Cal.  167,  d.  107, 187. 
Kirman  y.  Hunnewill,  93  Cal.  619,  d.  175, 

243,3020. 
Kirsch  y.  Brigard,  68  Cal.  819,  d.  1002. 
Kirsch  y.  Derby,  93  Cal.  678,  d.  124. 
Kirsch  y.  Derby,  96  Cal.  602,  d.  1249,  1260, 

2269. 
Kirsch  y.  Kirsch,  83  Cal.  683,  d.  222. 
Kirsch  y.  Smith,  64  Cal.  13,  d.  2267. 
Kirstein  y.  Madden,  88  Cal.  158,  d.  162,  2249, 


Kirtlan,  Estate  of,  16  Cal.  161,  d.  1229. 1230, 

1281. 
Kisling  y.  Johnson,  13  Cal.  66,  d.  2532. 
Kisling  V.  Shaw,  33  Cal.  425,  d.  207,  361,  362, 

1191,  2300,  3055. 
Kittle  y.  BeUegarde,  86  Cal.  666,  d.  149,  256, 

963,  2172,  2392,  2400.  2401. 
Kittle  y.  Pfeiffer,  22  Cal,  484,  d.  467,  921, 1491. 
Kittredge  y.  Steyens,  28  Cal.  282,  d.  105. 
Kittridge  y.  Steyens,  16  Cal.  881,  d.  967,  962. 
Kitts  y.  Austin,  83  CaL  167,  d.  2889, 2399, 2401. 
Kitts  y.  Superior  Court  of  Neyada  County,  62 

Cal.203,  d.  487. 
Klauber  y.  San  Diego  Street  Car  Co.,  96  Cal. 

353,  d.  699,  600,  2424,  2428. 
Klauber  y.  San  Diego  Street  Car  Co.,  98  Oal. 

105,  d.  131, 1734. 
Kline  y.  Central  Pac.  B.  B.  Co.,  87  Oal.  400,  d. 

41,  609,  610,  2068. 
Kline  y.  Central  Pac.  B.  B.  Co,  88  Oal.  687, 

d.  610. 
Kline  y.  Chase,  17  Cal.  696,  d.  1218. 
Klink  y.  Cohen,  13  Cal.  623,  d.  1009,  2254. 
Klink  y.  Cohen,  16  Cal.  200,  d.  1419. 
Klockenbaom  y.  Pierson,  16  Cal.  876,  d.  422, 

423. 
Klockenbaum  y.  Pierson,  22  Oal.  160,  d.  210, 

2076,  2078,  2070,  3060. 
Klopper  y.  Leyy,  98  Cat.  625,  d.  223,  238. 
Klose  V.  Hillenbrand,  88  Oal.  478,  d.  930, 1827. 
Klumpke  v.  Baker,  68  Oal.  659,  d.  1437,  2808. 
Eneebone  y.  Kneebone,  83  Cal.  645,  d,  211, 

2462. 
Kneier  y.  Watroas,  94  Oal.  692,  d.  76. 
Kneeland  y.  Wilson,  12  Cal.  241,  d.  2114.      . 
Knight,  Estate  of,  12  Cal.  200,  d.  1238,  1241. 
Knight  y.  Fair,  9  Cal.  117,  d.  1201, 1210. 
Knight  y.  Fair,  12  Cal.  296,  d.  2564. 
Knight  y.  Haight,  61  Oal.  169,  d.  2532. 
Knight  y.  Boche,  66  Oal.  16,  d.  1032,  1612, 

2070,  2071,  2532, 
Knight  y.  Buss,  77  Cal.  410,  d.  868,  369,  2278. 
Knight  y.  Truett,  18  Oal.  118,  d.  2014. 
Knott,  Matter  of,  71  Oal.  584,  d.  861,  368. 
Knott  y.  Peden,  84  Oal.  299,  d.  169,  2812, 

2846. 
Knowles,  Ex  parte,  6  Cal,  300,  d,  70,  525. 
Knowles  y.  Greenwood,  38  Cal.  321. 
Knowles  y.  Inches,  12  Cal.  212,  d.  146, 182, 

1078. 
Knowles  y.  Joost,  13  Cal,  620,  d.  1843,  2436. 
Knowles  y,  Seale,  64  Cal.  877,  d.  1289,  2687. 
Knowles  y.  Yates,  81  Oal.  82,  d.  88,  680, 

1039, 1044,  2651, 
Knox  y.  Board  of  Supervisors  of  Los  Angeles 

County,  68  Cal.  59,  d.  642, 1758. 
Knox  y.  Higby,  76  Cal.  264,  d.  225,  2837, 

2838,  2914. 


Digitized  by 


Google 


8166 


TABLE  OF  OASES  DIGESTED. 


Knox  T.  Marshall,  19  Gal.  617,  d.  899,  900, 

1367,  2567. 
Knox  T.  Woods,  8  Cal.646,  d.  2509,  2535. 
Koch  T.  Briggs,  14  Oal.  256,  d.  1949,  2017, 

2874,  2876. 
Kocher  v.  Hayford,  69  Cal.  316,  d.  2439. 
Kockeraaan  t.  Bickel,  92  Cal.  665,  d.  23,  27. 
Kohl  V.  LUientbal,  81  Cal.  378,  d.  629,  663, 

665. 
Kohlberg  v.  Benton,  45  Cal.  265,  d.  2002. 
Kohler,  Estate  of,  79  Cal.  313,  d.  235,  239, 

3029,3031. 
Kohler,  Ex  parte,  74  Cal.  38,  d.  641,  661,  790. 
Kohler  v.  Agaasiz,  99  Cal.  9,  d.  328,  329,  330, 

332,  387,  391,  622. 
Kohler  v.  Hayes,  41  Cal.  456,  d.  2493. 
Kohler  v.  Los  Angeles,  39  Cal.  610,  d.  1607. 
Kohler  v.  Smith,  2  Cal.  597,  d.  1564. 
Kohler  v.  Wells,  Fargo  &  Co.,  26  Cal.  606,  d. 

991,  1182,  2104. 
Kohlman  v.  Wright,  6  Cal.  230,  d.  379,  397. 
Kohner  v.  Ashenauer,  17  Cal.  678,  d.  1341, 

1354,  1437,  1467. 
Kopp  V.  Gunther,  96  Cal.  63,  d.  2896. 
Koppikns  T.  State  Capitol  Commrs.,  16  Cal. 

248,  d.  1668,  2601,  2602. 
Kornahrens  t.  His  Creditors,  64  Cal.  492,  d. 

387,388. 
Koser,  Ex  parte,  60  Cal.  177,  d.  557,  2856. 
Koutz  V.  Vanclief,  55  CaU  345,  d.  416, 1161, 

2167. 
Kowalsky,  Matter  of,  73  Cal.  120,  d.  885. 
Kower  v.  Gluck,  33  Cal.  401,  d.  100, 1308, 1309, 

1319, 1723. 
Kraemer  v.  Kraemer,  62  Cal.  902,  d.  1440, 

1442. 
Kraemer  v.  Revalk,  8  Cal.  74,  d.  1419. 
Kraft  V.  De  Forest,  53  Cal.  656,  d.  1083. 
Kramer  t.  Market  Street  R.  R.  Co.,  26  Cal. 

434,  d.  2062. 
Kroner  v.  Halsey,  82  Cal.  209,  d.  324,  2640. 
Kranse  v.  City  of  Sacramento,  48  Cal.  221,  d. 

2700,  2701. 
Krause  t.  Spiegel,  94  Cal.  870,  d.  1761,2630. 
Kreamer  v.  Earl,  01  Cal.  112,  d.  228, 596,  2585. 
Kreichbanm  v.  Melton,  49  Cal.  60,  d.  902, 

1982,  2010. 
Kreiss,  Matter  of,  96  Cal.  617,  d.  299,  300. 
Kreiss  V.  Hotaling,  99  Cal.  383,  d.  983,  984. 
Kreling  v.  Muller,  86  Cal.  466,  d.  2703. 
Kreutz  v.  Livingston,  16  Cal.  844,  d.  822. 
Kreuzberger  v.  Wingfleld,  96  Cal.  251,  d.  326, 

1170,  2674. 
Kripp  V.  Curtis,  71  Cal.  62,  d.  992,  996,  997. 
Kritzer  v.  Mills,  9  Cal.  21,  d.  416. 
Kritzner  v.  Warner,  4  Cal.  231,  d.  687. 
Kruger  v.  Western  Fire  etc.  Ins.  Co.,  72  Oal. 

91,  d.  1538,  1640. 


Kmm  T.  King,  12  Cal.  412,  d.  2565. 
Krumdick  v.   Crump,  98  Cal.  117,  d.  2966, 

2966. 
Krumdick  t.  White,  92  Cal.  143,  d.  66,  67. 
Kruse  v.  Chester,  66  Cal.  353,  d.  1163, 1182. 
Kuback,  Ex  parte,  86  Cal.  274,  d.  2153,  2154. 
Kubli  V.  Hawkett,  89  Cal.  638,  d.  90,  982, 

983,984. 
Kuhland  v.  Sedgwick,  17  Cal.  123,  d.  677, 1527, 

2239,  2240,  2267,  2458. 
Kuhn  V.  Rumpp,  46  Cal.  299,  d.  1953.  , 

KuUmann  y.  Greenebaum,  84  Cal.  98,  d.  267, 

301. 
Kullman  ▼.  Greenebaum,  92  Cal.  403,  d.  381, 

2290. 
Kurtz,  In  re,  68  Cal.  412,  d.  890. 
Kurtz  V.  Forquer,  94  Cal.  91,  d.  167,  2167, 

2751,  2758. 
Kusel  V.  Sharkey,  46  Cal.  3,  d.  75,  259,  2072. 
Kutz  V.  Fleisher,  67  Cal.  93,  d.  2604,  2624. 
Kyburg  v.  Perkins,  6  Cal.  674,  d.  1160,  2444. 
Kyle,  Ex  parte,  1  Cal.  331,  d.  369. 

Labish  v.  Hardy,  77  Cal.  327,  d.  210,  2330, 

2537. 
Labory  v.  Los  Angeles  Orphan  Asylum,  97 

Cal.  270,  d.  25,  28,  228,  1652. 
Lacey  v.  Beaudry,  63  Cal.  693,  d.  1489. 
Lachman  v.  Clark,  14  Cal.  131,  d.  2807,  2841. 
Lackman  v.  Wood,  25  Cal.  147,  d.  1134, 1143, 

1475. 
Lacore  v.  Leonard,  45  Cal.  394,  d.  1858. 
Lacoste  v.  SpUvalo,  64  Oal.  35,  d.  1265. 
Ladd,  EsUte  of,  94  Cal.  670,  d.  3045,  3047. 
Ladd  V.  Durkin,  54  Cal.  395,  d.  1623. 
Ladd  V.  Parnell,  57  Cal.  232,  d.  128. 
Ladd  T.  Buggies,  23  Cal.  232,  d.  1990. 
Ladd  V.  Samuels,  57  Cal.  357,  d.  239. 
Ladd  T.  Stevenson,  1  Cal.  18,  d.  69,  2255, 3080. 
Ladd  V.  TuUy,  61  Cal.  277,  d.  1288. 
Ladda  v.  Hawley,  67  Cal.  51,  d.  506,  2335. 
Lafargue  t.  Harrison,  70  Cal.  380,  d.  1739, 

1740. 
Laffan  v.  Naglee,  9  Cal.  662,  d.  708,  709,  2184, 

2192,  2335. 
Lafferty  v.  Brownlee,  11  Cal.  132,  d.  130. 
Lafontaine  v.  Greene,  17  Cal.  294,  d.  2311, 2460. 
Laforge  v.  Magee,  6  Cal.  285,  d.  608,  2740. 
Laforge  v.  Magee,  6  Cal.  660,  d.  648. 
La  Grill  v.  Mallard,  90  Cal.  373,  d.  1833, 1837. 
Lahiff,  Estate  of,  86  Cal.  161,  d.  1075,  1426, 

1427. 
Laird  v.  Waterford,  50  Cal.  316,  d.  1306, 1313. 
Lake  v.  Lake,  52  Cal.  428,  d.  1442. 
Lake  v.  Tebbitts,  56  Cal.  481,  d.  1981. 
Lake  County  v.  Sulphur  Bank  Quicksilver 

Min.  Co.,  66  Cal.  17,  d.  2803,  2804,  2807, 

2808,  2809,  2815,  2820,  2834,  2835. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8167 


Lske  Cotmty  v.  Snlphur  Bank   Quicksilver 

Min.  Co.,  68  Cal.  14,  d.  2803,  2834,  2836. 
Lake  Merced  Water  Co.  v.  Cowles,  31  Cal. 

216,  d.  1058, 1063, 1072, 1773. 
Lake  Pleasauton  Water  Co.  v.  Contra  Costa 

Water  Co.,  67  Cal.  669,  d.  1065, 1060. 
Lakeside  Ditch  Co.  v.  Crane,  80  Cal.  181,  d. 

263,647,  2170,  2982,  2989,  3002,  3011. 
Lake  Vineyard  Land  and  Water  Assn.  y.  San 

Giskbriel  Orange  Grove  Assn.,  68  Cal.  61,  d. 

947. 
LaUy  y.  Wise,  28  Cal.  689,  d.  249, 1509,  1610. 
Lamb,  Estate  of,  96  Cal.  397,  d.  137,  1401, 

1415,  1420,  1423,  1426. 
Lamb  y.  Galland,  44  Cal.  609,  d.  1762. 
Lamb  v.  Reclamation  District  Ko.  108,  73  Cal. 

125,  d.  2784,  2785. 
Lamb  y.  Schottler,  54  Cal.  319,  d.  485,  488, 

492,^493,  1053,  1064,  1065,  2662. 
Lambert  v.  Haskell,  80  Cal.  611,  d.  1603, 1609, 

1510, 1611,  2234. 
Lambert  v.  McCloud,  63  Cal.  162,  d.  2494. 
Lambert  y.  Slade,  3  Cal.  330,  d.  324. 
Lambert  y.  Slade,  4  Cal.  337,  d.  394. 
Lambert  y.  Smith,  3  Cal.  408,  d.  2436. 
Lamet  v.  Miller,  68  Cal.  621,  d.  193. 
Lament  y.  Solano  County,  49  Cal.  158,  d.  866. 
Lamott  y.  Butier,  18  Cal.  32,  d.  286,  1336. 
Lamping  y.  Hyatt,  27  Cal.  99,  d.  1563, 1695, 

1627, 1628. 
Lamson,  Ex  parte,  60  Cal.  306,  d.  803 . 
Landecker  v.  Houghtaling,  7  Cal.  391,  d.  1360, 

1357. 
Lander  y.  Beers,  48  Cal.  546,  d.  240, 1840. 
Lander  v.  Castro,  43  Cal.  497,  d.  64. 
Lander  v.  Flemming,  47  Cal.  614,  d.  293,  984. 
Landers  y.  Bolton,  26  Cal.  393,  d.  11,  246, 248, 

1150, 1154,  1446, 1450,  2111,2113,  2247, 2444, 

2445,2446. 
Landers  y.  Landers,  82  Cal.  480,  d.  189, 140. 
Landers  y.  Lawler,  84  Cal.  647,  d.  133, 142. 
Landis  y.  Morrissey,  69  Cal.  83,  d.  2503. 
Landis  y.  Turner,  14  Cal.  673,  d.  1164, 1155. 
Landregan  y.  Peppin,  86  Cal.  122,  d.  2809, 

2840,2842. 
Landregan  y.  Peppin,  94  Cal.  465,  d.  986,  2396, 

2401,2402. 
Landsberger  y.  Gorham,  6  Cal.  460,  d.  2306, 

2307,  3060, 3063. 
Lane,  Ex  parte,  76  Cal.  687,  d.  2167, 2168. 
Lane  y.  Gluckauf,  28  Cal.  288,  d.  1694, 1627, 

2216, 2217. 
Lane  y.  McElhany,  49  Cal.  421,  d.  2564. 
Lane  y.  Pferdner,  56  Cal.  122,  d.  2367,  2360. 
Lane  y.  Pferdner,  67  Cal.  134,  d.  2367. 
Lang,  Estate  of,  66  Cal.  19,  d.  1516,  3029,  3030, 

3046. 
Lang  y.  Specht,  62  Cal.  146,  d.  146,  441,  2632. 


Lang  y.  Superior   Court   of    the   City  and 

County  of  San  Francisco,  71  Cal.  491,  d. 

288,  2101. 
Langan,  Estate  of,  74  Cal.  853,  d.  3027,  3038. 
Langan  y.  Langan,  83  Cal.  618,  d.  88. 
Langan  y.  Langan,  86  Cal.  132,  d.  96, 192, 194, 

276. 
Langan  v.  Langan,  89  Cal.  186,  d.  106,  439, 

1173,  1294. 
Langan  v.  Langan,  91  Cal.  654,  d.  214,  1802. 
Langenberger  y.  Kroeger,  48  Cal.  147,  d.  78, 

419,  442. 
Langenour  y.  French,  34  Cal.  92,  d.  882,  383, 

384,  386,  397,  2652. 
Langford  v.  Poppe,  66  Cal.  73,  d.  24,  26,  84. 
Langley  v.  VoU,  64  Cal.  436,  d.  820. 
Lankershim  Ranch  etc.  Co.  y.  Herberger,  82 

Cal.  600,  d.  333. 
Lannickson  v.  Brown,  5  Cal.  57,  d.  2624. 
Lanterman  v.  Williams,  56  Cal.  60,  d.  2175. 
Lapham  y.  Campbell,  61  Cal.  296,  d.  1636, 

1639. 
Larco  y.  Casaneuava,  30  Cal.  560,  d.  203,  1006, 

1111, 1112, 1136,  2237,  2256,  2273,  8034. 
Larco  y.  Clements,  36  Cal.  132,  d.  4,  6. 
Larew  v.  Newman,  81  Cal.  588,  d.  2136. 
Largan  y.  Central  R.  R.  Co.,  40  Cal.  272, 

d.  1162. 
Larkin  y.  Larkin,  71  Cal.  830,  d.  185. 
Larkin  v.  Larkin,  76  Cal.  323,  d.  90, 101, 176. 
Lamey  v.  Mooney,  60  Cal.  610,  d.  2247. 
Larrabee  y.  Baldwin,  86  Cal.  166,  d.  614,  616, 

632,  633,  634,  636. 
Larrabee  y.  Selby,  62  Cal.  606,  d.  96, 667, 678. 
Larsen  y.  Hansen,  74  Cal.  320,  d.  2161. 
Larue  y.  Friedman,  49  Cal.  278,  d.  1124. 
Larue  v.  Gaskins,  5  Cal.  164,  d.  2334. 
Larue  v.  Gaskins,  5  Cal  507,  d.  1698,  2956. 
La  Rue  y.  Groezinger,  84  Cal.  281,  d.  310, 592. 
La  Rue  y.  Oppenheimer,  20  Cal.  617,  d.  1010. 
Lasky  y.  Davis,  33  Cal.  677,  d.  100. 
La   Soci^t6    Francaise    D'Epargnes    etc.  v. 

Beardalee,  63  Cal.  160,  d.  200. 
La  Soci^t6  Francaise  etc.  v.  Weidmann,  97 

Cal.  507,  d.  2006,  2272. 
La  Solidarite  etc.  Assn.,  Matter  of  Application 

of,  68  Cal.  392,  d.  2906. 
Lassen  v.  Vance,  8  Cal.  271,  d.  1409. 
Lassen  County  v.  Cone,  72  Cal.  387,  d.  1747. 
Lassen  County  v.  Shinn,  88  Cal.  610,  d.  2743, 

2744. 
Lassing  v.  Paige,  61  Oal.  675,  d.  1174. 
Lassing  v.  Paige,  66  Cal.  139,  d.  1733. 
Last  Chance  Water  Ditch  Co.  v.  Heilbron,  86 

Cal.  1,  d.  234,  2989,  3003,  3004,  3005,  3008, 

3014,  3016. 
Lataillade  v.  Orena,  91  Oal.  666,  d.  1129, 1386, 

1377, 1378,  2635,  2636. 


Digitized  by 


Google 


8188 


TABLE  OF  CASES  DIGESTED. 


Lataillade  t.  Santa  Barbara  Gas  Co.,  68  Cal. 

4,  d.  1698,  1710. 
Latham  v.  Blake,  77  Cal.  646,  d.  1202. 
Latham  v.  Los  Angeles,  83  Cal.  664,  d.  116. 
Latham  v.  Loe  Angeles,  87  Cal.  614,  d.  916, 

»23,  1902,  2041. 
Lathrop  t.  Bampton,  31  Cal.  17,  d.  2888, 

2806. 
Lathrop  v.  Brittain,  SO  Cal.  680,  d.  2548, 

2842. 
Lathrop  v.  Middleton,  23  CaL  257,  d.  1208. 
Lathrop  v.  MiUs,  19  Cal.  513,  d.  638,  560, 

1874,  2616,  2620. 
Latimer,  Ex  parte,  47  Cal.  131,  d.  662. 
Lattemore  v.  Baldwin,  70  Cal.  40,  d.  1822. 
Lattimer  v.  Eyan,  20  Cal.  628,  d.  1608,  1627, 

1638,2240. 
Lattin  v.  QiUetie,  96  Cal.  817,  d.  2642,  2830, 

2631. 
Lattin  t.  Hazard,  85  Cal.  68,  d.  2690. 
Lattin  y.  Hazard,  91  Cal.  87,  d.  2581,  2589. 
Laogenonr  t.  Hennagin,  59  Cal.  625,  d.  2360, 

2361. 
Laogenour  t.  Shanklin,  57  Cal.  70,  d.  1660, 

2861, 2779. 
Laoghlin  v.  McOarrey,  60  Cal.  169,  d.  2861, 

2352,2366. 
Laughlin  y.  Thompson,  76  Cal.  287,  d.  226, 

2456,  2469,  2668. 
Laughlin  y.  Wright,  63  Cal.  113,  d.  244, 1402, 

1664. 
Layenson  y.  Standard  Soap  Co.,  80  Cal.  246, 

d.  1299,  1978. 
Laverone  y.  Mangianti,  41  Cal.  138,  d.  76. 
Layille  y.  Oxarart,  59  Cal.  471,  d.  232. 
Lawler  y.  Linforth,  72  Cal.  205,  d.  1683. 
Lawrence,  Ex  parte,  60  Cal.  84,  d.  2159. 
Lawrence,  Matter  of,  60  Cal.  608,  d.  1748, 1749. 
Lawrence  y.  Ballon,  37  Cal.  518,  d.  978, 1003, 
-    1730. 
Lawrence  y.  Ballon,  50  Cal.  268,  d.  1004, 1009, 

1630, 2169,  2816,  2638. 
Lawrence  y.  Booth,  46  CaL  187,  d.  2354. 
Lawrence  y.  Collier,  1  Cal.  87,  d.  2066. 
Lawrence  y.  Coyne,  62  Cal.  124,  d.  2556. 
Lawrence  y.  Davidson,  44  Cal.  177,  d.  1086, 

1034. 
Lawrence  y.  Doolan,  68  Cal.  309,  d.  2628, 2754, 

2767,  2768. 
Lawrence  y.  Fnlton,  19  Cal.  683,  d.  976,  977, 

1014, 1149,  2076,  2293. 
Lawrence  v.Gayetty,  78  Cal.  126,  d.  1330, 1331, 

2468. 
Lawrence  y.  Green,  70  Cal.  417,  d.  611,  2051, 

2058. 
Lawrence  y.  Knight,  11  Cal.  298,  d.  1727. 
Lawrence  y.  Martin,  22  Cal.  173,  d.  674, 1692, 
1766, 2566. 


Lawrence  y.  Montgomery,  87  CaL  183,  d.  708, 

709,  2259,  2918. 
Lawrence  y.  Neff,  41  Cal.  566,  d.  305, 306, 307. 
Lawrence  y.  Spear,  17  Cal.  421,  d.  1450. 
Lawrence  y.  Webster,  44  Cal.  386,  d.  33, 1002. 
Lawson  y.  Worms,  6  Cal.  365,  d.  2566,  2560. 
Lawton  y.  Gordon,  84  Cal.  36,  d.  1349,  1351. 
Lawton  y.  Gordon,  37  Cal.  202,  d.  953,  1034. 

2110,  2445. 
Lay  y.  Neville,  25  Cal.  646,  d.  693, 1206,  1209, 

1344,  2247,  2467. 
Lazard  y.  Wheeler,  22  Cal.  139.  d.  2464. 
Leach  y.  Aitken,  91  Cal.  484,  d.  188, 1779. 
Leach  y.  Day,  27  Cbl.  643,  d.  1489, 1497. 
Leach  y.  Pierce,  93  Cal.  614,  d.  91,  131, 138, 

141, 180,  1003. 
Leach  y.  Fierce,  03  Cat.  624,  d.  188, 1121. 
Leach  y.  Pierce,  93  Cal.  627,  d.  02, 141, 1006. 
Leahy  y.  Southern  Fac.  B.  R.  Co.,  66  Qfi.  150, 

d.22e,  230, 1671,2066. 
Learned,  Estate  of,  70  Cal.  140,  d.  977,  8028, 

8032,3038. 
Learned  y.  Castle,  67  Cal.  41,  d.  1064. 
Learned  y.  Castle,  78  CaL  454,  d.  243, 1401; 

1732,  2069, 2118,  2119,  2866. 
Learned  v.  Haley,  34  Cal.  606,  d.  362. 
Learned  v.  Tangeman,  65  Cal.  334,  d.  20e6b 
Learned  y.  Welton,  40  Cal.  349,  d.  2886. 
Leavitt  y.  Gnshee,  5  Cal.  152,  d,  522. 
Le  Blanc  y.  Crawford,  60  CaL  361,  d.  17S1. 
Le  Breton  y.  Saperior  Court,  66  OaL  87,  d. 

8861. 
Le  Bar,  Ex  parte,  40  Cal.  150,  d.  1380,  8303. 
Le  Gacheux  y.  Cutter,  6  Cal.  514,  d.  380. 
Le  Clert  y.  Onllahan,  52  CaL  262,  d.  338. 
Le  Conte  y.  Town  of  Berkeley,  67  OaL  869,  d. 

2313. 
Ledley  y.  Hays,  1  Cal.  160,  d.  2107,  2668. 
Leda  y.  Jim  Tet  Wa,  67  Cal.  346,  d.  3004. 
Lee  y.  Evans,  8  Cal.  424,  d.  1060, 1055. 
Lee  V.  Figg,  37  Oal.  328,  d.  1217,  1840, 160S, 


Lee  y.  Orr,  70  CaL  806,  d.  1635,  2800. 
Lee  Bang,  Ex  parte,  50  Oal.  406,  d.  1380. 
Leech  y.  West,  2  Cal.  06,  d.  130, 132. 
Lee  Chuck  v.  Quan  Wo  Oh(Hig,  81  Cal.  828,  d. 

167, 186, 100. 
Lee  Chuck  y.  Quan  Wo  Chong  St  Co.,  91  OsL 

502,  d.  260. 
Lee  Chuck  y.  Quan  Wo  Chong  A  Co.,  01  CU. 

603,  d.  00, 100,  677,  686, 1302, 1312, 1320. 
Lee  Doon  v.  Tesh,  68  Cal.  43,  d.  1010. 1921. 
Leeke  y.  Hancock,  76 OaL  127,  d. 419,  427, 1286. 
Leese  v.  Clarke,  8  Cal.  17,  d.  1864, 1873,  1874, 

1881. 
Leese  v.  Clark,  18  Cal.  635,  d.  1867, 1889, 188S, 

1887, 1898, 1896, 1896, 1897, 1898, 1899,  1904, 

1906. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8160 


Loese  v.  Clark,  20  Cal.  387,  d.  278,  281,  970. 

1880, 1882, 1893, 1895, 1896,  2698,  2652,  2966. 
Leeae  v.  Clark,  28  Cal.  26,  d.  278,  1027,  1596, 

1624, 1625. 
Leese  v.  Clark,  29  Cal.  664,  d.l034, 1036, 1036, 

1145. 
Leese  ▼.  Sherwood,  21  Cal.  151,  d.  816,  687, 

985,2942. 
Leet  V.  Black,  50  Cal.  84,  d.  2346. 
Leet  T.  Grants,  86  Oal.  288,  d.  966. 
Leet  V.  Bider,  48  Cal.  623,  d.  2395,  2676. 
Leet  V.  WadBworth,  6  CaL  404,  d.  1278. 
Leet  T.  Wilson,  24  Cal.  398.  d.  1188, 1823, 8066. 
Lefevre,  Appeal  of,  82  Cal.  666,  d.  2682. 
LeflBngweU  t.  Grifflng,  29  Cal.  192,  d.  102, 161. 
LeflSngweU  v.  Grifflng,  81  Cal.  231,  d.  2246, 

2247,2253. 
Le  Franc  V.  Hewitt,  7  Oal.  186,  d.  1164,  1155, 

1192. 
Lehmaierv.  King,  10  Oal.  373.  d.  2615. 
Lehmann  v,  Schmidt,  87  Cal.  16,  d.  827,  874, 

1273, 1274, 1583. 
Lehmkuhl,  Ex  parte,  72  Cal.  63,  d.  1382. 
Lehn  v.  Ban  Francisco,  66  Cal.  76,  d.  2044, 


Leigh  Co.  t.  Independent  Ktch  Co.,  8  Cal. 

323,  d.  8010. 
Lemon  t.  Kucker,  80  Cal.  609,  d.  276. 
Lennard  t.  Vischer,  2  Cal.  87,  d.  1169. 
Lent  v.  Morrill,  26  Cal.  492,  d.  1987, 1988. 
Lent  V.  Shear,  26  Cal.  861,  d.  2616,  2636. 
Lent  T.  -nUson,  72  Cal.  404,  d.  2115,  2679, 

2680,  2681,  2686,  2691,  2712. 
Lentil  v.  Victor,  17  Cal.  271,  d.  1911, 1921. 
Leonard  v.  DarUngton,  6  Cal.  123,  d.  2517, 

2525. 
Leonard  y.  Flynn,  89  Cal.  536,  d.  4, 1018, 1142, 

1218  2629* 
Leonarf  v.  Flynn,  89  Oal.  643,  d.  1000,  1022, 

1209. 
Leonard  t.  Hastings,  9  Cal.  236,  d.  425. 
Leonard  v.  January,  56  Cal.  1,  d.  640. 
Leonard  v.  Kingsley,  60  Cal.  628,  d.  249,  8060. 
Leonard  t.  Townsend,  26  Cal.  436,  d.  1466. 
Leonard  v.  Tyler,  60  Cal.  299,  d.  1991. 
Leonis  v.  Laziarovich,  55  Cal.  52,  d.  14,  2440, 

2441. 
Leopold,  Escheated  Estate  of,  67  Cal.  385, 

d.71. 
Lerch  v.  Gallup,  67  Oal.  595,  d.  1199,  2607. 
Leroox  v.  Mnrdock,  61  Cal.  541,  d.  1313, 1314, 

2249. 
LeBoy  v.  Cunningham,  44  CaL  699,  d.  238, 

2328  2534  2535. 
Le  Boy  v.  Dunkerly,  54  Cal.  462,  d.  1201, 1214, 

2625,  2531,  2769. 
Le  Boy  v.  Mulliken,  69  Cal.  281,  d.  2637. 
LeRoyv.  Bassette,  32  Cal.  171,  d.  2088,  2089. 


Le  Boy  v.  Sogers,  30  Cal.  229,  d.  84,  1612, 

1620,  2072,  2617,  2629, 
Leslie  v.  Conway,  59  Cal.  442,  d.  2217. 
Lestrade  y.  Barth,  17  Cal.  285,  d.  219,  2268. 
Lestrade  v.  Barth,  19  Cal.  660,  d.  938,  1016, 

1017, 1018, 1946,  2112, 2488. 
Leszinsky  v.  White,  45  Cal.  278,  d.  161,  677, 

1352. 
Letellier,  Estate  of,  74  Gal.  811,  d.  1181. 
Letter  t.  Putney,  7  Cal.  423,  d.  1534. 
Letters  v.  Cady,  10  Cal.  533,  d.  1789. 
Levaroni  v.  Miller,  34  Cal.  231,  d.  1937. 
Levee  District  No.  1  t.  Huber,  57  Cal.  41,  d. 

131,  2787. 
Leverone  t.  HUdreth,  80  Cal.  139,  d.  413. 
Levi  Y.  Dimmick,  99  Cal.  490,  d.  2497. 
Levins  v.  Bovegno,  71  Cal.  273,  d.  1033,  1286, 

1423. 
Levinson,  Estate  of,  98  Cal.  654,  d.  1180, 1131. 
Levinson  y.  Schwarts,  22  Cal.  229,  d.  327, 

2233,  2249, 2272. 
Leviston  v.  H-  nninger,  77  Oal.  461,  d.  1216, 

2010. 
Leviston  v.  Byan,  76  Oal.  208,  d.  1292,  2325, 

2339,2376. 
Leviston  v.  Swan,  88  Cal.  480,  d.  1607,  2002, 

2005. 
Levitsky  y.  Canning,  88  Cal.  299,  d.  707,  708, 

1627, 1707, 1729. 
Levitsky  y.  Johnson,  35  Cal.  41,  d.  709,  2078, 

2079. 
Levy  Y.  Brannan,  80  Oal.  486,  d.  1690,  .1761, 

1768,  2965. 
Levy  Y.  GeUeeon,  27  Cal.  685,  d.  100, 175, 178, 

2092,  2094,  2097,  2107. 
Levy  Y.  Haake,  53  Oal.  267,  d.  389. 
Levy  Y.  Superior  Court,  66  Cal.  202,  d.  284, 

286. 
Levy  Y.  Wilson,  60  Cal,  106,  d.  782, 1670, 1690, 

2814,  2317. 
Levy  Y.  Yuba  County,  18  Oal.  636,  d,  696. 
Lewes  v.  Thompson,  8  Cal.  266,  d.  1220. 
Lewin  v.  Hopping,  67  Oal.  641,  d.  1841. 
Lewis,  Estate  of,  39  Cal.  306,  d.  1121, 1122. 
Lewis,  Ex  parte,  79  Cal.  95,  d.  1272. 
Lewis  v.  Adams,  70  Oal,  403,  d,  1246,  1264, 

1288, 1650,  2170, 
Lewis  Y.  Barclay,  35  OaL  218,  d.  1760,  1771, 

1772. 
Lewis  Y.  Clarkin,  18  (kl.  899,  d.  1629. 
Lewis  V,  County  Clerk  of  Santa  Clara  County, 

55  Cal.  604,  d,  877, 
Lewis  V,  Covillaud,  21  Cal.  178,  d.  7,  288,  927, 

2116,  2939. 
Lewis  Y.  Johns,  24  Cal.  98,  d.  1444, 1454, 1455. 
Lewis  Y.  Johns,  34  Cal.  629,  d.  2552,  2553. 
Lewis  Y.  Kelton,  58  Cal,  303,  d,  1296,  2092. 
Lewis  V.  Lewis,  18  Cal.  654,  d,  1444. 


Digitized  by 


Google 


8160 


TABLE  OF  OASES  DIGESTED. 


Lewis  T.  Longmaid,  43  Cal.  64,  d.  148. 
Lewis  y.  Myers,  3  Cal.  476,  d.  441. 
Lewis  V.  Rigney,  21  Cal.  268,  d.  216,  069,  966. 
Lewis  y.  Riyerside  Water  Co.,  76  Cal.  249,  d. 

2061. 
Lewis  y.  Rotbchild,  92  Cal.  625,  d.  2823. 
Lewis  y.  South  Pac.  etc.  R.  R.  Co.,  66  Cal. 

209,  d.  2949. 
Lewis  y.  Steiger,  68  Cal.  200,  d.  3060. 
Lewis  y.  Tobias,  10  Cal.  674,  d.  1077, 1078. 
Lewis  y.  Tyler,  23  Cal.  364,  d.  68. 
Lewis  y.  Widber,  99  Cal.  412,  d.  1043,  2136. 
Lewiston  Turnpike  Co.  y.  Shasta  etc.  Road 

Co.,  41  Cal.  662,  d.  2118,  2120,  2121,  2122, 

2901. 
Lezinsky  y.  Superior  Court,  72  Cal.  610,  d.  666. 
Libbey  y.  Elsworth,  97  Cal.  316,  d.  2894,  2697. 

2717. 
Lichtenstein,  Ex  parte,  67  Cal.  369,  d.  1659. 
Lick  y.  Austin,  43  Cal.  690,  d.  2799,  2812, 2821. 
Lick  y.  Dias,  30  Cal.  66,  d.  1900,  2639. 
Lick  y.  Diaz,  37  Cal.  437,  d.  251,  269, 269, 

1181,  1182, 1903,  1904. 
Lick  y.  Diaz,  44  Cal.  479,  d.  1179, 1731. 
Lick  y.  Faulkner,  26  Cal.  404,  d.  524, 627. 
Lick  y.  Madden,  26  Cal.  202,  d.  329,  1276. 
Idck  y.  Madden,  86  Cal.  208,  d.  236,  329,  330, 

2132. 
Lick  y.  O'Donnell,  3  Cal.  69,  d.  684,  933,  944. 
Lick  y.  Owen,  47  Cal.  252,  d.  1740, 1743, 1744. 
Lick  y.  Ray,  43  Cal.  83,  d.  2392. 
Lick  y.  Stockdale,  18  Cal.  210,  d.  242,  1027, 

1032, 1034,  1609. 
Liddell,  Ex  parte,  93  Cal.  633,  d.  631,  639, 

640,  541, 560,  785,  2667. 
Liebrand  y.  Otto,  66  Cal.  242,  d.  960. 
Liening  y.  Gould,  13  Cal.  698,  d.  167,  416, 

1247, 1698. 
Lies  y.  De  Diablar,  12  Cal.  327,  d.  1407, 1413, 

1416, 1420,  1424. 
Ligare  y.  California  Southern  R.  R.  Co.,  76 

Cal.  610,  d.  2571,  2732,  2733. 
Lightstone  y.  Laurencel,  4  Cal.  277,  d.  434. 
Ligbtaer  y.  Menzel,  35  Cal.  45'^,  d.  228,  674, 

677, 906,  2478,  2602, 2752. 
lightstone  y.  Laurencel,  2  Cal.  106,  d.  196. 
Lilley  y.  Parkinson,  91  Cal.  666,  d.  3062. 
LiUis  y.  Emigrant  Ditch  Co.,  95  Cal.  663, 

d.  1169, 1611,  1612,  3012. 
Lincoln  y.  Alexander,  62  Cal.  482,  d.  1373, 

1376. 
Lincoln  y.  Oolusa  County,  28  Oal.  662,  d.  1392, 


Lind  y.  aoes,  88  Cal.  6,  d.  236, 1636. 
UndaU  y.  Bode,  72  Cal.  246,  d.  1817. 
linden  y.  Alameda  County,  46  Cal.  6,  d.  1784. 
Linden  y.  Case,  46  Cal.  171,  d.  697,  1494, 
2780. 


Linden  Gold  Min.  Co.  y.  Sheplar,  63  CaL 

246,  d.  203,  2726. 
Lindsay  y.  Flint,  4  Cal.  88,  d.  460. 
Lindsay  y.  Stewart,  72  Cal.  640.  d.  3,  688, 

690. 
Lindsay  Irrigation  Co.  y.  Mehrtena,  97  CaL 

676,  d.  1064, 1055, 1056. 
Linehan,  Matter  of,  72  Cal.  114,  d.  2166. 
Lineban  y.  Hathaway,  64  Cal.  261,  d.  2179. 
Lineker  y.  Ayeshford,  1  CaL  76,  d.  64,  433, 

444,446. 
Linhart  y.  BuiS,  11  Cal.  280,  d.  2263. 
Linn  y.  Twist,  3  Cal.  89,  d.  153. 
linnell  y.  Frazer,  56  Cal.  477,  d.  377. 
Lin  Sing  y.  Washburn,  20  Cal.  634,  d.  625, 

626,  2793. 
Li  Protti,  Ex  parte,  68  Cal.  635,  d.  1750. 
Lisman  y.  Early,  12  Cal.  282,  d.  3054. 
Lisman  y.  Early,  15  Cal.  199,  d.  444, 1182. 
Little  y.  Jacks,  67  Cal.  166,  d.  1640,  2088. 
Little  y.  Jacks,  68  Cal.  343,  d.  121, 122. 
Little  y.  Superior  Court,  74  Cal.  219,  d.  271. 
Littlefield  y.  Nichols,  4.  Cal.  372,  d.  1003, 

1764. 
Livennore  y.  Brundage,  64  Oal.  299,  d.  2955. 
Livermore  y.  Campbell,  62  Oal.  76,  d.  99, 

183. 
Liyermore  y.  Hodgkins,  64  Cal.  637,  d.  1201. 
liyermore  y.  Stine,  43  Oal.  274,  d.239,  1188, 

1532,  2069. 
Liyermore  y.  Webb,  66  Cal.  480,  d.  118,  172, 

250,  360,  2170. 
Live  Yankee  Co.  y.  Oregon  Co.,  7  Oal.  40, 

d.  1016,  2076,  2078,  2079,  3057. 
liyingston  y.  Morgan,  63  Cal.  28,  d.  267, 1696. 
Llewellyn  Steam  Condenser  Mfg.  Oo.  y.  Mal- 

ter,  76  Cal.  242,  d.  1629,  2503. 
Lloyd,  Ex  parte,  78  Oal.  421,  d.  70S. 
Loaiza  y.  Superior  Court,  85  OaL  11,  d.  488, 

580,  1322,  1666,  2465,  2476, 2918. 
Lobree  y.  MuUan,  70  Cal.  160,  d.  2367. 
Locke  y.  Moulton,  96  Oal.  21,  d.  1017, 1167, 

1953, 1954, 1965,  1956,  1957,  2087. 
Locke  y.  Peters,  65  Cal.  161,  d.  1030,  2269. 
Locke  y.  Porter  Gold  and  Silyer  Min.  Co.,  41 

Cal.  305,  d.  1357. 
Lockwood  y.  Canfield,  20  Oal.  128,  d.  689,  606, 

2877,3058. 
Lodge  y.  Turman,  24  Oal.  386,  d.  443, 1961, 

1954. 
Lodtman  y.  Schlnter,  71  Cal.  94,  d.  987. 
Loehr  y.  Latham,  16  Oal.  418,  d.  2956,  2967, 

2958. 
Logan  y.  DriscoU,  19  Cal.  623,  d.  1936. 
Loian  y.  Oedney,  38  Oal.  679,  d.  76. 
Logan  y.  Hale,  42  Oal.  645,  d.  1204, 1284, 1486, 

1608,  2724. 
Logan  y.  Hillegass,  16  Oal.  200,  d.  1483,  1484. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8161 


Logan  T.  Bose,  88  Gal.  263,  d.  915,  918,  920, 

924. 
Logan  y.  Talbot,  69  Cal.  652,  d.  323. 
Lombardo  t.  Fergnson,  15  Cal.  872,  d.  1146. 
Lone  Star  Go.  t.  West  Point  Co.,  6  Cal.  447, 

d.  1928. 
Long  v.  Coronado  R.  B.  Co.,  96  Cal.  269,  d. 

1813,  1817, 1820,  2057. 
Longv.  Dollarbide,24  Cal.  218.  d.  1166, 2174, 

2175,  2446.  2608. 
Long  T.  NeviUe.  29  Cal.  181,  d.  1027,  1036, 

1756. 
Long  T.  Neville,  86  Cal.  455,  d.  1035. 
Long  V.  Sauflejr,  79  Cal.  260,  d.  600. 
Long  y.  Sanfley,  89  Cal.  437,  d.  239,  260,  276, 

1171. 
Long  v.  Serrano,  55  Cal.  20,  d.  961. 
Longan  v.  Solano,  County  of,  65  Cal.  122,  d. 

640,  541,  693. 
.Long  Beach  etc.  Go.  v.  Bicbardeon,  70  Gal. 

206,  d.  465. 
Loomis  v.  Andrews,  49  Cal.  289,  d.  2273. 
Loomis  V.  Los  Angeles,  59  Cal.  456,  d.  2825. 
Lord  T.  Dnnster,  79  Gal.  477,  d.  82,  83,  674, 

986,  1048,  1051. 
Lord  y.  Goldberg,  81  Cal.  596,  d.  87,  1824, 

1825. 
Lord  y.  Hopkins,  30  Cal.  76,  d.  2281,  2268. 
Lord  y.  Hough,  37  Cal.  657,  d.  1871, 1374, 1379, 

2160. 
Lord  y.  Hough,  43  Cal.  681,  d.  1433, 1434. 
Lord  y.  Lord,  65  CaL  84,  d.  1426. 
Lord  V.  Morris,  18  Gal.  482,  d.  1979, 1988,2616, 

2617,  2622,  2631,  2645. 
Lord  y.  Sawyer,  57  Cal.  65,  d.  30,  32. 
Lord  y.  Sherman,  2  Cal.  498,  d.  12,  45,  1080, 

2917. 
Lorenz  y.  Jacobs,  53  Cal.  24,  d.  2178. 
Lorenz  y.  Jacobs,  59  Cal.  262,  d.  2177,  2994. 
Lorenz  y.  Jacobs,  63  Cal.  73,  d.  1064. 
Lorenz  y.  Waldron,  96  Gal.  243,  d.  1480, 1488, 

1916. 
Lorenzanav.  Gamarillo,  41  Cal.  467,  d.  217, 

2071. 
Lorenzana  y.  Gamarillo,  45  Cal.  125,  d.  209, 

1178,  2018,  2259,  2637. 
Loring  y.  Illsley,  1  Gal.  24,  d.  18,  84,  80,  90, 

278,667,1666,2568,2569. 
Loring  y.  Stuart,  79  Cal.  200,  d.  171, 1446, 1467. 
Lorraine  y.  Long,  6  Gal.  462,  d.  2230,  2264. 
Los  Angeles  y.  Baldwin,  58  Cal.  469,  d.  1768, 

8014. 
Los  Angeles  y.  Ballerino,  99  CaL  693,  d.  2828, 

2880,  2832,  2885. 
Los  Angeles  y.  City  Bank,  100  Cal.  18,  d.  408, 

1660, 1661, 1664,  2087. 
Los  Angeles  y.  Dehail,  97  Gal.  13,  d.  2681. 
Los  Angeles  y.  Lamb,  61  Gal.  196,  d.  2187. 


Los  Angeles  t.  Lankershim,  100  Oal.  526,  d. 

468,  1286,  2131,2765,  2759.2860. 
Los  Angeles  v.  Los  Angeles  Water  Works  Co., 

40  Cal.  638,  d.  2802,  2818,  2819, 2888. 
Los  Angeles  y.  Los  Angeles  City  Water  Co., 

61  Cal.  65,  d.  2977. 
Los  Angeles  v.  Melius,  68  Cal.  16,  d.  1606. 
Los  Angeles  v.  Melius,  68  Cal.  19,  d.  1606. 
Los  Angeles  v.  Melius,  69  Cal.  444,  d.  73,  449, 

1606,  1758. 
Los  Angeles  y.  Orange  County,  97  Oal.  829,  d. 

691, 692. 
Los  Angeles  v.  Signoret,  50  Cal.  298,  d.  2238. 
Los  Angeles  v.  Southern  Pac.  B.  B.  Co.,  61 

Gal.  69,  d.  1748, 1751. 
Los  Angeles  v.  Southern  Pac  B.  B.  Co.,  67 

CaL  438,  d.  1748. 
Los  Angeles  y.  Superior  Court,  93  Gal.  880,  d. 

1587. 
Los  Angeles  y.  Waldron,  66  Gal.  288,  d.  2148, 

2158,  2678. 
Los  Angeles  Cemetery  Assn.  y.  City  of  Los 

Angeles,  96  Gal.  420,  d.  917. 
Los  Angeles  County  y.  Babcock,  46  Cal.  252, 

d.  372. 
Los  Angeles  County  y.  Los  Angeles,  66  Oal. 

476,  d.  706, 1296. 
Los  Angeles  County  Bank  y.  Baynor,  61  Cal. 

145,  d.  1197, 1217. 
Los  Angeles  etc.  Assn.  y.  Phillips,  66  Cai. 

539,  d.  2582,  2583. 
Los  Angeles  etc.  By.  Go.  y.  Bompp,  94  Oal. 

432,  d.  1067. 
Los  Angeles  County  y.  San  Jose  Land  etc  Co., 

96  Cal.  93,  d.  1392. 
Los  Angeles  Gas  Go.  y.  Toberman,  61  Cal. 

199,  d.  1758,  2037. 
Los  Angeles  Water  Go.  y.  Los  Angeles  Oity, 

55  Gal.  176,  d.  2977. 
Loshe,  Estate  of,  62  Cal.  418,  d.  1100. 
Lothian  y.  Wood,  66  Cal.  159,  d.  1837,  1839, 

1841. 
Lott  y.  Mitchell,  82  Gal.  28,  d.  2561. 
Loucks  v.  Edmondaon,  18  Gal.  203,  d.  152, 

176, 177,  2094,  2096. 
Longhborough  y.  McNevin,  74  Gal.  260,  d. 

2288,  2285,  2290. 
Louis  y.  Elfelt,  89  Cal.  647,  d.  2207. 
Louis  y.  Triscony,  68  Cal.  304,  d.  417. 
Loup  y.  California  Southern  B.  B.  Co.,  68  Gal. 

97,  d.  606. 
Loupe  V.  Wood,  51  Cal.  686,  d.  1716. 
Louvall  y.  Gridley,  70  Cal.  607,  d.  1289,  2170, 

2266,2304. 
Love  y.  Baehr,  47  Cal.  364,  d.  864, 2130. 
Love  y.  Mabury,  69  Cal.  484,  d.  601, 1665. 
Love  v.  Shartzer,  31  Cal.  488,  d.  268,  1030, 

1031,  1140,  1870. 


Digitized  by 


Google 


sies 


TABLE  OF  CASES  DIGESTED. 


Lore  T.  8i«mi  Neyada  Lake  Water  and  Min. 

Co.,  S2  Cal.  639,  d.  40,  46,  604,  640,  1996, 

2001,  2072. 
Love  V.  WalU,  7  Cal.  25a  d.  1609, 1610. 
Love  T.  Watkins,  40  Cal.  547,  d.  82, 1016, 2296, 

2584,2626. 
Lovejoy  v.  Chandler,  93  Cal.  876,  d.  4. 
Loveland  t.  Alvord  Consolidated  Quartz  Min. 

Co.,  76  Cal.  662,  d.  186,  339. 
Loveland  v.  Gardner,  79  OaL  817,  d.  266, 1277, 

1686. 
Loveland  v.  Gamer,  71  Cal.  541,  d.  656, 1583. 
Loveland  v.  Gamer,  74  Cal.  298,  d.  656, 1603, 

2250. 
LoveU  V.  Froet,  44  GaL  471,  d.  28,  27,  210, 

260. 
Lovenaohn  v.  Ward,  45  Cal.  8,  d.  1867,  2459. 
Loveren  v.  Loveren,  100  Cal.  493,  d.  1802. 
Low  V.  Adama,  6  Cal.  277,  d.  188,  828,  840, 

1204,  1224,  1608. 
Low  V.  Allen,  26  Gal.  141,  d.  2622. 
Low  V.  Borrows,  12  CaU  181,  d.  1163,  1240, 

1650. 
Low  V.  Central  Pao.  By.  Co.,  62  Cal.  63,  d. 

689. 
Low  V.  Henry,  9  CaL  688,  d.  830,  844,  1962, 

1963,1956. 
Low  V.  Hatchings,  41  Cal.  634,  d.  2345,  3081. 
Low  T.  Lewis.  46  CaL  649,  d.  1021,  2802,  2845. 
Low  V.  Marysville,  6  Cal.  214,  d.  2029,  2084, 

2039,2040. 
Low  V.  McCallan,  64  Cal.  2,  d.  217,  2094. 
Low  V.  Warden,  70  Cal.  19,  d.  437. 
Low  V.  Warden,  77  CaL  94,  d.  201,  206,  402, 

418,  443, 1530. 
Lowden  v.  Frey,  67  Cal.  474,  d.  239,  3014. 3020. 
Lowe  V.  Alexander,  16  CaL  296,  d.  1694, 1605, 

1700,  2191,  2310. 
Lowe  V.  Woods,  100  Cal.  408,  d.  68,  1767. 
Lowell  V.  Kier,  50  Cal.  646,  d.  2584. 
Lowell  V.  LoweU,  66  Cal.  316,  d.  107,  1796, 

1800, 1804. 
Lowenberg  v.  Greenebanm,  90  Cal.  162,  d. 

1202. 
Lowenberg  v.  Levine,  93  Cal.  216,  d.  877. 
Lowenthal,  Case  of,  61  Cal.  122,  d.  849,  861, 

863. 
Lowenthal,  In  re,  78  Cal.  427,  d.  863. 
Lowenthal,  Matter  of,  74  Cal.  109,  d.  667. 
Lower  v.  Knox,  10  Cal.  480,  d.  107, 124, 126, 

177. 
Lower  Kings  River  Water  Ditch  Co.  v.  Kings 

River  etc.  Canal  Co.,  60  Cal.  408,  d.  2951. 
Lower  Kings  River  Water  Ditch  Co.  v.  Kings 

River  etc.  Canal  Co.,  67  Oal  677,  d.  2270. 
Lowrey  v.  Hogue,  86  Cal.  600,  d.  786,  2961. 
Lowrie  V.  Sail,  75  Oal.  849,  d.  65,  107,  117, 

2072,  2971. 


Lubeck  v.  Bullock,  24  Oal.  338,  d.  239. 
Lubert  v.  Chauviteau,  3  Cal.  468,  d.  1155, 

1274,  2231. 
Lubbock  V.  McMann,  82  OaL  226,  d.  1419, 

1420. 
Lucas  V.  Marysville,  44  Cal.   210,  d.  2094, 

2096. 
Lucas  V.  Payne,  7  Oal.  02,  d.  2606,  2660,  289S, 

3056. 
Lucas  V.  Pico,  55  Cal.  126,  d.  427,  682. 
Lucas  V.  Richardson,  68  Cal.  618,  d.  36,  224, 

974, 1019,  1294. 
Lucas  V.  San  Francisco,  7  CaL  463,  d.  2039, 

2161,  2710,  2711,  2713. 
Lucas  V.  San  Frandaco,  28  CaL  601,  d.  230, 

244, 1283, 1731. 
Lucas  V.  Todd,  28  Oal.  182,  d.  1226, 1231, 1232, 

1234, 1236,  1246,  2310. 
Luce,  Matter  of,  83  OaL  803,  d.  861,  362,  363, 

379,  388. 
Lace  V.  Zeile,  63  Oal.  64,  d.  2606. 
LuA  V.  Luck,  83  Oal.  674,  d.  96, 110, 117. 
Luck  T.  Lack,  92  CaL  653,  d.  252,  990, 1807. 
Luckhart  v.  Ogden,  80  CaL  547,  d.  683,  6M» 

597,  598. 
Loco  ▼.  Brown,  73  Cal.  8,  d.  1487. 
Luco  V.  Commercial  Bank  of  San  Diego,  70 

Cal.  839,  d.  1231, 1232. 
Luco  V.  De  Toro,  88  Cal.  26,  d.  263. 
Laoo  V.  De  Toro,  91  Cal.  405,  d.  88,  356,  857, 

1112,  2177,  2627,  2641,  2877, 2878. 
Laco  V.  Superior  Court,  71  CaL  565,  d.  288; 

1666. 
Lodlnm  t.  Foarth  District  Oourt,  0  OaL  7,  d. 

1778, 1774. 
Luhrs  T.  KeUy,  67  OaL  289,  d.  382,  391,  3078. 
Lakes,  Matter  of,  71  Cal.  1 18,  d.  395. 
Lukes  V.  Logan,  66  CaL  38,  d.  137,  668. 
Lumley  v.  Corbett,  18  Cal.  404,  d.  62. 
Lundy  v.  Central  Pac.  R.  R.  Co.,  66  Cal.  191, 

d.  508.  515. 
Luning  v.  Brady,  10  CaL  265,  d.  309,  1466, 

1469, 1993,  2007. 
Luning  ▼.  Wise,  64  OaL  410,  d.  420,  428. 
Lupton  v.  Lupton,  3  Cal.  120,  d,  1080. 
Lnrvey  v.  Wells,  Fargo  &  Co.,  4  CaL  106,  d. 

2097. 
Luther,  Estate  of,  67  Oal.  319,  d.  1093. 
Luther  V.  The  Apollo,  1  Cal.  15,  d.  8a 
Lots,  Estote  of.  67  CaL  467,  d.  92. 
Lux,  In  re,  100  Oal.  593,  d.  1092, 1098, 1234, 

2278. 
Lux,  In  re,  100  Oal.  606,  d.  1093. 
Lux  V.  Haggin,  69  Oal.  255,  d.  616, 1139,  148L 

2321,  2329,  2598,  2631,  2638,  2770,  2979,  2980, 

2992,  2994,  2995,  2997,  2998,  3000, 3001,  3002, 

3005,  3012,  3016. 
Lux  V.  Stine  Canal  Co.,  70  OaL  646,  d.  2966i. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


816S 


Lybecker  t.  Murray,  58  Cal.  186,  d.  2246, 

2248. 
Lyford  y.  North  Pac.  Goost  R.  R.  Co.,  92 

Cal.  «S,  d.  709, 1464. 
Lyle  y.  RoUinB,  25  Cal.  437,  d.  234,  238,  2390. 
Lyman  y.  Milton,  44  Cal.  630,  d.  293,  2727, 

2728, 
Lynch  y.  Brigham,  49  Cal.  137,  d.  1002. 
Lynch  y.  Brigham,  51  Cal.  491,  d.  2S83. 
Lynch  v.  Dunn,  84  Cal.  618,  d.  112, 118. 
Lynch  y.  Kelly.  41  Cal.  232,  d.  1099. 
Lynch  y.  Welby,  87  Cal.  441,  d.  237. 
Lyon  y.  Crosby,  64  Cal.  34,  d.  887. 
Lyon  y.  Hancock,  35  Cal.  372,  d.  911, 1762. 
Lyon  y.  Petty,  65  Cal.  322,  d.  430,  431,  2544, 

2545. 
Lyons  y.  Cunningham,  66  Cal.  42,  d.  498, 959, 

2730. 
Lyons  y.  Leimback,  29  Cal.  189,  d.  259, 1283. 
Lyons  y.  Lyons,  18  Cal.  447,  d.  1085, 1086. 
Lyons  y.  Roach,  72  Cal.  85,  d.  2173. 
Lyons  y.  Roach,  84  Cal.  27,  d.  148, 163,  232, 

293, 1250, 1641. 
Lytle  Creek  Water  Co.  y.  Perdew,  66  Cal.  447, 

d.  684,  3010. 

Mabury  y.  Ruix,  68  Cal.  11,  d.  1414,  1668, 

1570. 
MacDougall  y.  Central  R.  R.  Co.,  63  Cal. 

431,  d.  231,  2059. 
Macdougall  y.  Magnire,  86  Cal.  274,  d.  303, 

687,  689,  1194, 
Mace  y.  Merrill,  66  Cal.  664,  d.  2363. 
Mace  y.  O'Reilley,  70  Cal.  231,  d.  1626,  2274. 
Machado  y.  Fernandez,  74  Cal.  862,  d.  425, 

427. 
Mack  y.  Morrison,  41  Cal.  11,  d.  1876. 
Mack  y.  Wetzlar,  39  Cal.  247,  d.  1949,  1983. 
Maclay  y,  Loye,  25  Cal,  367,  d,  1453,  1454, 

1456,  1467, 1461, 
Macneyin  y,  Macneyin,  68  Cal,  186,  d.  89. 
Macoleta  y.  Packard,  14  Cal,  178,  d,  1098, 

1559, 1599, 
Macomber  y,  Chambeilin,  8  Cal,  322,  d.  130. 
Macondray  y,  Simmons,  1  Cal,  393,  d.  1683, 

1830. 
Macoyich  y,  Wemple,  16  Cal,  104,  d.  2012, 
Macy  y.  Dayila,  48  Cal.  646,  d.  177,  217,  220, 

2063. 
Macy  y.  Goodwin,  6  Cal.  679,  d,  1150. 
Madden  y.  Occidental  etc.  S,  S.  Co.,  86  Cal, 

445,  d,  1817,  2070,  2262, 
Maddox  y,  Wyman,  92  Cal,  674,  d.  ifcl,  2000, 
Maddnx  y.  Brown,  91  Cal,  623,  d,  2771,  2773, 

2776, 
Madera  Irrigation  Dist,,  Matter  of  Bonds  of, 

92  Cal.  296,  d.  533,  537,  538,  647, 1673,  1574, 

1576,  1576,  1677,  2030. 


Maeris  y,  Bicknell,  7  Cal.  261,  d,  1934, 1936, 

2997,3005. 
Magee,  Estate  of,  63  Cal,  414,  d,  1739. 
Magee  y.  Kaat,  49  Cal.  141,  d.  324,  617. 
Magee  y.  McManus,  70  Cal,  553,  d.  1408,  2581, 

2582,  2593. 
Magee  y.  Mokelumne  Hill  Co,,  6  Cal.  258,  d. 

151,  639. 
Magee  y.  North  Pao,  Coast  B.  R,  Co,,  78  Cal. 

430,  d,  216,  1185,  1813,  1814,  1815, 
Magee  y.  Pacific  Improvement  Co,,  98  Cal, 

678,  d,  1512, 1613, 1514, 
Magee  y.  Supervisors  of  Calaveras  County, 

10  Cal.  376,  d.  1047, 1770,  2403. 
Magee  v.  Welsh,  18  Cal.  166,  d.  1476, 
Maggini  v,  Pezzoni;  76  Cal.  631,  d.  1335, 1338. 
Magraw  y.  McGlynn,  26  Cal,  420,  d.  1100, 

1235,  1252,  1257,  2850, 
Magraw  y,McGlynn,  32  Cal,  267,  d,  290, 
Magmder  v,  Melvin,  12  Cal,  569,  d.  276. 
Maguire,  Ex  parte,  57  Cal,  604,  d,  2164. 
Maguire  y,  De  Fremery,  76  Cal,  401,  d,  1446. 
Mahan  y.  Wood,  44  Cal.  462,  d.  619. 
Mahan  y.  Wood,  79  Cal,  258,  d.  238,  1731, 
Mahe  v,  Reynolds,  38  Cal,  660,  d,  437,  2958. 
Maher  v.  Riley,  17  Cal,  416,  d,  2505. 
Mahler  v,  Newbaur,  32  Cal,  168,  d,  1987, 
Mahlstadt  y.  Blanc,  34  Cal,  577,  d,  250,  293. 
Mabon,  In  re,  71  Cal,  686,  d,  278,  667. 
Mahon  y,  Richardson,  60  Cal,  833,  d.  2771, 

2778. 
Mahon  y.  San  Rafael  Turnpike  eto.  Co.,  49 

Cal.  260,  d.  266,  999,  1004,  2073, 
Mahone  y,  Grimshaw,  20  Cal,  175,  d,  1454. 
Mabone  y.  Mahone,  19  Cal.  626,  d,   1792, 

1794. 
Mahoney  y.  Alviso,  61  Cal.  440,  d,  2182, 
Maboney  y,  Anrreooohea,  61  Oal.  429,  d.  1660, 

2182. 
Mahoney  v.  Bergin,  41  Cal,  423,  d.  867. 
Mahoney  v.  Bostwick,  96  Cal.  63,  d.  1076, 

1954,  1955,  1957, 
Mahoney  v.  Brayerman,  64  Cal,  666,  d,  2614, 

2718. 
Mahoney  y.  Gaperton,  16  Cal.  313,  d.  133, 1681, 


Mahoney  v.  Mahoney,  61  Oal.  118,  d,  964, 
Mahoney  y.  Middleton,  41  Cal,  41,  d.  48,  293, 

677,  678,  682,  1009,  1026,  1027,  1028,  1033, 

1599, 1633,  2116,  2447. 
Mahoney  v.  Nuttman,  27  Cal.  343,  d,  2898, 
Mahoney  v.  Spring  Valley  Water  Works  Co,, 

52  Cat.  169,  d,  296,  300, 1061, 
Mahoney  v.  Supervisors  of  San  Francisco,  63 

Cal,  383,  d,  1058, 
Mahoney  v.  Van  Winkle,  21  Cal,  652,  d.  675, 

685,  1134,  1140,  1868,  1869, 1870, 1871, 1874^ 

1890,  2963. 


Digitized  by 


Google 


8164 


TABLE  OF  OASES  DIGESTED. 


Maboney  v.  Van  Winkle,  33  Cal.  448,  d.  675, 

1614,  1868, 1886, 1888, 1890, 1892, 2336,  2620. 
Mahoney  v.  Wilson,  16  Cal.  42,  d.  102. 
Main  v.  Oaaserly,  67  Oal.  127,  d.  642, 1664. 
Main  y.  Hilton,  64  Cal.  110,  d.  413. 
Main  ▼.  Tappener,  43  Cal.  206,  d.  337,  338. 
Maina  v.  Elliott,  61  Cal.  8,  d.  2116,  2400, 2823, 

2841,2846. 
Maine  Boye'  Tunnel  Oo.  v.  Boston  Tunnel 

Co.,  87  Cal.  40,  d.  234,  1929,  1930. 
Majors  v.  Cowell,  61  Cal.  478,  d.  1276,  1291, 

1621,  1766,  1766,  2230. 
Malcolmson  y.  Harris,  90  Cal.  262,  d.  2088. 
Mallagh  v.  Mallagh,  77  Cal.  126,  d.  62,  63, 

2613. 
Mallett  V.  Swain,  66  Cal.  171,  d.  442,  1634. 
Mallory  v.  Thomas,  98  CSU.  644,  d.  911,  2269, 


Malloye  v.  Couhrough,  96  Cal.  649,  d.  13,  44. 
Malone  v.  Beardsley,  92  Cal.  160,  d.  171,  256. 
Malone  v.  Big  Flat  Gravel  Min.  Co.,  76  Cal. 

678,  d.  1837,  1844,  1849,  1850,  1861,  1856. 
Malone  v.  Big  Flat  Gravel  Min.  Co.,  93  Cal. 

384,  d.  103,  216,  2171. 
Malone  v.  Crescent  City  etc.  Co.,  77  Cal.  38, 

d.  173,  682,  590,  659,  2164,  2471. 
Malone  v.  Del  Norte  County,  77  Cal.  217,  d. 

168,  169,  1289. 
Malone  t.  Hawley,  46  Cal.  409,  d.  908, 181T, 

1814. 
Malone  v.  Plato,  22  Cal.  103,  d.  2486,  2487. 
Malone  v.  Boy,  94  Cal.  341,  d.  1964. 
Maloney  v.  Hefer,  76  Cal.  422,  d.  1404. 
Malsof  V.  Vaughn,  23  Cal.  61,  d.  88,  2647. 
Mamlock  t.  White,  20  Cal.  698,  d.  226,  379, 

1337,  1361. 
Manasse  v.  Dinkelspiel,  68  Cal.  404,  d.  1963. 
Manchester,  Ex  parte,  6  Cal.  237,  d.  1272, 

1273. 
Manderille  y.  Solomon,  33  Cal.  44,  d.  2881. 
Mandeville  y.  Solomon,  39  Cal.  126,  d.  676. 
Manley  y.  Cunningham,  72  Cal  236,  d.  2342, 

2346,2358. 
Manlove  y.  White,  8  Cal.  376,  d.  2663. 
Manly  y.  Howlett,  66  Cal.  94,  d.  243,  2687, 

2619. 
Mann  y.  Haley,  45  Cal.  63,  d.  107. 
Mann  y.  Haley,  46  Cal.  653,  d.  1596. 
Mann  v.  Higgins,  83  Cal.  66,  d.  603,  1688, 

1679,  2612. 
Mann  y.  McAtee,  37  Cal.  11,  d.  1198. 
Mann  y.  Rogers,  36  Cal.  316,  d.  1027, 1028, 

1404,  1405. 
Manning  y.  DaUas,  73  Oal.  420,  d.  326,  1532, 

2640. 
Manning  y.  Den,  90  Cal.  610,  d.  2693,  2712, 

2713,  2720,  2721. 
Manning  y.  Franklin,  81  Oal.  205,  d.  689. 


Mansfi  jld  y.  Dorland,  2  Cal.  607,  d.  360. 
Mansir  y.  Superior  Court,  66  Cal.  682,  d.  300. 
Manson  y.  Koppikus,  11  Cal.  80,  d.  461,  462, 

1866, 1870,  1877, 
Manuel  v.  Escolle,  66  Cal.  110,  d.  2206. 
Man  Wo  Chan,  Estate  of,  87  Oal.  155,  d.  262, 

3037. 
Mappa  y.  Council  of  Loe  Angeles,  61  Cal.  300, 

d.  2697. 
Marble  y.  Fay,  49  Cal.  586,  d.  217, 143. 
Marble  Lime  Co.  y.  Lordsburg  Hotel  Co. ,  96 

Cal.  332,  d.  1846,  1846, 1847,  1856, 1869. 
March  y.  McKoy,  56  Oal.  85,  d.  1300. 
Mariani  y.  Dougherty,  46  Cal.  26,    d.  2069. 
Marini  y.  Graham,  67  Cal.  130,  d.  2118,  2120. 
Marion  v.  Oakland  Board  of  Education,  97 

Cal.  606,  d.  2540. 
MariuB  y.  Bicknell,  10  Cal.  217,  d.  667,  1582, 

2668,  3016. 
Market  Street,  Matter  of,  49  Cal.  646,  d.  2703, 

2721,  2791. 
Market  Street  R.  R.  Co.  y.  Central  By.  Co., 

51  Cal.  583,  d.  2420,  2423. 
Markley  v.  Rand,  12  Oal.  276,  d.  1646,  2S51. 
Marks,  Ex  parte,  40  Cal.  680,  d.  371. 
Marks,  Ex  parte,  64  Oal.  29,  d.  789. 
Marks,  In  the  Matter  of,  45  Gal.  199,  d.  1666, 

2144,  2145. 
Marks  y.  Marsh,  0  Oal.  96,  d.  1417. 
Marks  y.  Ryan,  63  Oal.  107,  d.  1299. 
Marks  y.  Sayward,  60  Cal.  67,  d.  S23,  1202, 

2197. 
Markwald  y.  His  Creditors,  7  Cal.  213,  d.  2500. 
Marlow  V.  Barlew,  63  Cal.  456,  d.  1467, 1462, 

1999. 
Marlow  y.  Marsh,  9  Cal.  269,  d.  137. 
Marquard  y.  Wheeler,  52  Cal.  445,  d.  2963. 
Marqnart  y.  Bradford,  43  Oal.  526,  d.  2, 1137, 

3052. 
Marques  y.  Frisbie,  41  Cal.  624,  d.  1879. 
Marrey,  Estate  of,  65  Cal.  287,  d.  1242. 
Marriner  y.  Dennison,  78  Cal.  202,  d.  1162, 

1177, 1335, 1525, 1631, 2466,  2916,  2918,  2935. 
Marriner  y.  Dennison,  91  Oal.  655,  d.  2068, 

2467. 
Marriner  y.  Smith,  27  Oal.  649,  d.  145,  1411, 

1486. 
Mars  y.  McKay,  14  Oal.  127,  d.  1831,  1852. 
Marsh  y.  Dooley,  52  Cal.  232,  d.  1097. 
Marsh  y.  Superior  Court,  88  Cal.  696,  d.  488, 

489. 
Marshall  y.  Beysser,  76  Oal.  644,  d.  23. 
Marshay  v.  Buchanan,  36  Oal.  264,  d.  1332. 
Marshall  y.  Caldwell,  41  Cal.  611,  d.  678, 

2593,  2920. 
Marshall  y.  Dunn,  69  Cal.  223,  d.  364. 
Marshall  v.  Ferguson,  23  Cal.  66,  d.  1366, 

2216,  2609,  2914. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


816S 


Maraball  T.  Hancock,  80  Cal.  82,  d.  166,  206, 

1164,  1178. 
Marshall  y.  Levy,  66  Cal.  236,  d.  473. 
Marshall  v.  Shafter,  32  Cal.  176,  d.  999, 1004, 

1006, 1007, 1010, 1011, 1019,  »27, 1028, 1032, 

1613,  1619,  2236,  2401. 
Marshall  v.  Taylor,  97  Cal.  422,  d.  985,  1697, 

1598. 
Marehall  y.  Taylor,  98  Cal.  56,  d.  2643. 
Marsters  y.  Lash,  61  Cal.  622,  d.  224,  1292, 

2247,  2248,  2298. 
Marston  y.  Simpson,  64  Cal.  189,  d.  2111, 

2476, 
Marston  y.  White,  91  Cal.  37,  d.  1206,  2009. 
Martel  y.  Meohan,  63  Cal.  47,  d.  1303. 
Marten  y.  Paul  0.  Burns  Wine  Co.,  99  Cal. 

366,  d.  1332,  2471,  2472,  2474. 
Martin,  Estate  of,  66  Cal.  208,  d.  91. 
Martin,  Estate  of,  68  Cal.  630,  d.  3028. 
Martin  y.  Aston,  60  Cal.  63,  d.  1396. 
Martin  y.  Berry,  37  Cal.  208,  d.  377,  378. 
Martin  y.  Browner,  11  Cal.  12,  d.  1912. 
Martin  y.  California  Cent.  By.  Co.,  94  Cal. 

326,  d.  1811,  1814,  1815. 
Martin  y.  Cooper,  87  Cal.  97,  d.  466. 
Martin  y.  Durand,  62  Cal.  622,  d.  2466, 
Martin  y.  Durand,  63  Cal.  39,  d.  1031,  2365. 
Martin  y.  Frisbie,  88  Cal.  321. 
Martin  y.  Hudson,  79  Cal.  612,  d.  144. 
Martin  y.  Hudson,  81  Cal.  42,  d.  581. 
Martin  y.  Lloyd,  94  Cal.  195,  d.  461,  937,  940, 

947,  948,  1186,  2398,  2399. 
Martin  y.  Martin,  52  Cal.  235,  d.  1443. 
Martin  y.  Matfield,  49  Cal.  42,  d.  177,  2070, 

2071. 
Martin  y.  Moi^an,  87  Cal.  203,  d.  2930,  2931. 
Martin  y.  Parsons,  49  Cal.  94,  d.  1484. 
Martin  y.  Parsons,  50  Cal.  498,  d.  702,  2833. 
Martin  y.  Porter,  84  Cal.  476,  d.  104,  392, 

1604. 
Martin  y.  Quinn,  37  Cal.  56,  d.  1218,  2220. 
Martin  y.  San  Francisco,  16  Cal.  285,  d.  2713. 
Martin  y.  Splivalo,  66  Cal.  128,  d.  1310. 
Martin  y.  Splivalo,  69  Cal.  611,  d.  4,  1021, 

1033,  1980. 
Martin  y,  Thompson,  62  Cal.  618,  d.  2269, 

2466. 
Martin  y.  Thompson,  63  Cal.  3,  d.  1568. 
Martin  y.  Travers,  7  Cal.  263,  d.  94,  98. 
Martin  v.  Travers,  12  Cal.  243,  d.  1184. 
Martin  v.  Wade,  37  Cal.  168,  d.  594,  596,  2465. 
Martin  v.  Walker,  68  Cal.  590,  d.  2174. 
Martin  y.  Walker,  60  Cal.  94,  d.  2747. 
Martin  y.  Walker,  68  Cal.  317,  d.  681. 
Martin  y.  Ward,  69  Cal.  129,  d,  1025,  2962, 
Martin  y.  Zellerbach,  88  Cal,  300,  d,  89,  620, 

1134,  1137, 1141,  2276,  2686. 
Martines  v,  Gallardo,  5  Cal,  166,  d.  198. 
Marye  y.  Hart,  76  Cal.  291.  d.  1964. 


Marye  v.  Jones,  9  Cal.  S35,  d.  2203. 
Martinez  v.  Plane!,  36  Cal.  578,  d.  1178,  2056. 
Marysville  y.  Buchanan,  3  Cal.  212,  d.  277, 

279,  281,  669. 
Marysville  v.  North  Bloomfleld  Gravel  Min. 

Co.,  66  Cal.  343,  d.  2951. 
Marysville  Electric. Light  etc.  Co.  y.  John 

son,  93  Cal.  538,  d.  621,  622,  623. 
Marzion  v.  Pioche,  8  Cal.  522,  d.  44,  48,  66, 

109,  110,  314,  1560,  1683,  2566. 
Marziou  y.  Pioche,  10  Cal.  545,  d.  214, 
Mascarel  v.  BoSour,  51  Cal.  242,  d.  266, 1970. 
MaskeU  y.  Barker,  99  Cal.  642,  d.  337,  345, 

346. 
Mason  y.  Austin,  46  Cal.  386,  d.  161,  2071, 

2534. 
Mason  y.  Cronise,  20  Cal.  211,  d.  2617,  2640. 
Mason  y.  Johnson,  51  Cal.  612,  d.  2825. 
Mason  v.  Tipton,  4  Cal.  276,  d.  2200. 
Mason  y.  Vestal,  88  Cal.  396,  d.  1351,  1362, 

3074. 
Mason  y.  Wolff,  40  Cal.  246,  d.  249,  1161, 

1319,  1708,  1723. 
Massman   v.  Superior   Court   of   City  and 

County  of  San  Francisco,  71  Cal,  682,  d, 

289. 
Masten  v.  Griffing,  83  Cal.  Ill,  d.  66,  583, 

1193,  2104. 
Mastick  v.  Cave,  52  Cal.  67,  d.  2366. 
Mastick  y.  Thorp,  29  Cal.  444,  d.  1013,  1644, 

2066. 
Mastick  y,  Superior  Court,  94  Cal.  347,  d. 

492,3028. 
Mateer  v.  Brown,  1  Cal.  221,  d.  47,  221,  1613, 

2103,  2104. 
Mateer  y.  Brown,  1  Cal.  231,  d.  249,  281. 
Mathews  v.  Ferrea,  45  Cal.  61,  d.  30,  3004. 
Mathews  v.  Kinsell,  41  Cal.  512,  d.  242,  993, 

1286. 
Mathewson  y.  Fitch,  22  Cal.  86,  d.  681,  696, 

1760,  2252. 
Matoon  y.  Eder,  6  Cal.  67,  d.  301,  302,  371, 

372. 
Matthai  y,  Matthai,  49  Cal.  90,  d.  1793, 1798, 

2100. 
Matthew  y.  Central  Pac,  R.  R.  Co.,  63  Cal. 

460,  d.  1464. 
Matthews  v.  Jones,  92  Cal.  663,  d.  172. 
Matthews  v.  Superior  Court,  68  Cal,  638,  d. 

2092. 
Matthews  v.  Superior  Court  of  Marin  County, 

70  Cal.  527,  d.  284. 
Matthey  v.  GaUy,  4  Cal.  62,  d.  424,  2450. 
Mattingly  y.  Roach,  84  Cal.  207,  d.  57,  625, 

1527,  2491. 
Matzen  y.  Shaeffer,  65  Cal.  81,  d.  1430,  2724. 
Maud  y.  Wear,  66  Cal.  26,  d.  172. 
Mauge  V.  Heringhi,  26  Cal.  577,  d.  2288. 


Digitized  by 


Google 


816ft 


TABLE  or  CASES  DIGESTED. 


Matddin  t.  aark,  79  Cal.  51,  d.  1Q28. 
Mauldin  v.  Ctox,  67  Cal.  387,  d.  21, 1407, 1418. 
Maamoa  y.  Champion,  40  Cal.  121,  d.  2057. 
Maamns  y.  Hamblon,  38  Cal.  639,  d.  1313. 
Maarer  y.  Mitchell,  63  Cal.  289,  d.  2812. 
Mawhinney  y.  Southern  Ina.  Co.,  98  Cal.  184, 

d.  1648,  1560. 
Mawson  y.  Mawaon,  60  Oal.  539,  d.   1422, 

1425,  1426,  1428,  1429. 
Max,  Ex  parte,  44  Cal.  679,  d.  798,  1382. 
Maxey  y.  Thnrman,  60  Cal.  821,  d.  464, 1876. 
Maxfield  y.  Johnson,  SO  Cal.  645,  d.  87,  88, 

1656,  1696. 
Maxwell,  Estate  of,  74  Cal.  384,  d.  8036. 
Maxwell  y.  Board  of  Saperyiaora  of  Stanislaas 

County,  63  Cal.  389,  d.  492,  2742. 
Maxwell  y.  Board  of  Supervisora  of  Stanislaas 

County,  66  Cal.  114,  d.  2742. 
Maxwell  y.  San  Luis  Obispo  County,  71  Cal. 

466,  d.  2222. 
May  y.  Borel,  12  Cal.  91,  d.  1980. 
May  T.  Hanson,  6  Cal.  860,  d.  1278,  2101. 
May  y.  Hanson,  6  Cal.  642,  d.  1249. 
Maye  y.  Yappen,  23  Cal.  306,  d.  1930. 
Mayer  y.  Child,  47  Cal.  142,  d.  813,  2606. 
Mayer  y.  Salazar,  84  Cal.  646,  d.  2499. 
Maynard  y.  Fireman's  Fund  Ins.  Co.,  34  Cal. 

48,  d.  661,  1741,  1742,  1761,  1827,  2912. 
Maynard  y.  Fireman's  Fund  Ins.  Co.,  47  Oal. 

207,  d.  1741,  1742. 
Maynard  y.  MacCrellisb,  67  Cal.  865,  d.  2730. 
Maynard  y.  Polhemus,  74  Cal.  141,  d.  709. 
Mayne  y.  Jones,  34  Cal.  483,  d.  1036,  1037. 
Mayo  y.  Ah  Loy,  32  Cal.  477,  d.  2482,  2703, 

2718,  2719,  2722,  2834. 
Mayo  y.  Ayery,  18  Cal.  309,  d.  431,  8069. 
Mayo  y.  Bryte,  47  Cal.  626,  d.  1487. 
Mayo  y.  Foley,  40  Cal.  281,  d.  1217,  2834. 
Mayo  y.  Haynie,  60  Cal.  70,  d.  2848,  2844. 
Mayo  y.  Madden,  4  Cal.  27,  d.  1578. 
Mayo  y.  Marshall,  23  Cal.  694,  d.  2841. 
Mayo  y.  Mazeanx,  38  Cal.  442,  d.  937,  1148, 

1160, 1186,  2446. 
Mayo  y.  Sprout,  45  Oal.  99,  d.  1036, 1037. 
Mayo  y.  Stansbury,  3  Cat.  466,  d.  444,  2667. 
Mayo  y.  Wood,  60  Cal.  171,  d.  916, 1622. 
Mayo  y.  Woods,  81  Cal.  269,  d.  2839. 
Mayrhofer  y.  Board  of  Education,  89  Cal.  110, 

d.  1838,  2649. 
Maze  y.  Gordon,  96  Cal.  61.  d.  89,  48,  60,  66, 

68. 
MazkewitB  y.  Pimentel,  83  Cal.  450,  d.  261, 

2087, 
McAbee  y.  Bandall,  41  Cal.  136,  d.  163, 197, 

689. 
McAfee  y,  Fisher,  64  Cal.  246,  d.  416,  416. 
McAlester  y.  Landers,  70  Cal.  79,  d.  707,  706, 

1369, 1721. 


McAllister  y.  Clement,  76  Cal.  182,  d.  277, 

2109. 
McAllister  y.  Hamlin,  83  Cal.  381,  d.  2570, 

2662. 
McAllister  y.  Strode,  7  Oal.  428,  d.  881,  383, 

385. 
McAIpin  y.  Duncan,  16  Cal.  126,  d.  1844. 
McAulay  y.  Truckee  Ice  Co.,  79  Cal.  60,  d. 

253. 
McAuleyy.  York  Min.  Co.,  6  Oal.  80,  d.  3060. 
McBean  y.  Martin,  96  Cal.  188,  d.  2045. 
McBean  y.  Redick,  96  Oal.  191,  d.  2045. 
McBean  y.  San  Bernardino,  96  Oal.  183,  d. 

2038,  2046,  2046. 
McBeth  y.  Mclntyre,  57  Oal.  49,  d.  5562. 
McBlain  y.  MrBlain,  77  Oal.  607,  d.  962,  964, 

3729. 
McBride  y.  Fallon,  65  Cal.  801,  d.  1202,  2546. 
McBrown  y.  Dalton,  70  Oal.  89,  d.  2179,  2181, 

2907, 
McBrown  y.  Emerson,  69  Cal.  319,  d.  2333. 
McBrown  y.  Morris,  59  Cal.  64,  d.  2332,  2333. 
McBrown  y.  Wilson,  59  Cal.  318,  d.  2333, 
McCabe,  Estate  of,  68  Oal,  619,  d,  3026, 
McCabe  y.  Grey,  20  Oal.  609,  d,  1982,  2445, 

2646. 
McCabe  y.  Hand,  18  Cal.  496,  d.  8058, 
McCall  y.  Harris,  6  Oal.  281,  d.  698, 
McCallion  y.  HibemiaSayingsand  Loan  Soc, 

70  Cal.  163,  d.  618,  616,  2906, 
McCallion  y.  Hibemia  Sayings  and  Loan  Soc., 

83  Cal.  671,  d.  126, 
McCallion  y.  Hibemia  Sayings  and  Loan  Soc,, 

98  Cal.  442,  d,  128,  188,  190. 
McCann  y.  Beach,  2  Oal,  25,  d.  974,  1145, 

1148,  1149. 
BIcCann  y.  Beach,  2  Cal,  32,  d,  976, 
McCann  y.  Lewis,  9  Cal.  246,  d,  416,  438. 
McCann  y.  Pennie,  100  Oal.  647,  d.  608,  1289, 

1097,  1107,  2260. 
McCann  y.  Sierra  County,  7  Oal,  121,  d.  669, 

1066,  1074, 
McCants  y.  Bush,  70  Oal.  125,  d,  1880. 
McCarger  y.  Rood,  47  Cal.  188,  d.  25S7,  2805, 

2610,  3067, 
McCarron  y,  O'Oonnell,  7  Oal,  152,  d.  1988, 


McCarthy,  Ex  parte,  29  Cal.  396,  d.  632,  63S, 

887,  1736, 
McCarthy,  Ex  parte,  58  Oal,  412,  d.  716,  723. 
McCarthy,  Ex  parte,  72  Cal.  384,  d.  898. 
McCarthy  y.  Loupe,  62  Oal.  299,  d.  40,  65, 

201, 
McCarthy  y.  Mutual  Belief  Assn,  of  Peta- 

luma,  81  Cal.  684,  d.  1745,  2213, 
McCarthy  y.  Pope,  62  Oal.  661,  d,  812,  81?, 

2611. 
McCarthy  y.  White,  21  Cal,  <05,  d.  64, 1336, 

2616,  2621,  2642,  2644,  2646. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


3167 


McGartby  t.  Yale,  39  Cal.  685,  d.  1005,  1031, 

1706,  2260. 
McCartney  v.  Fitz  Henry,  16  Cal.  184,  d.  154, 

220,  224,  241, 1166. 
McCarty,  Estate  of,  58  Cal.  336,  d.  227,  238. 
McCarty  v.  Beach,  10  Cal.  481,  d.  583,  601, 

2257. 
McCarty  T.  Christie,  13  Cal.  79,  d.  384,  1609. 
McCarty  y.  Fremont,  23  Cal.  196,  d.  1582, 

2068,2862. 
McCaaley,  Estate  of,  60  Cal.  644,  d.  1426, 

1428,  1429. 
McCauley  v.  Brooks,  16  Cal.  11,  d.  282. 
McCauley  t.  Fulton,  44  Cal.  355,  d.  1015, 1624, 

1633, 1656, 1661, 2197,  2200,  2245,  2727,  2731. 
McCaaley  v.  Harvey,  49  Cal.  497,  d.  682, 1123, 

1228.  1885. 
McCauley  v.  Weller,  12  Cal.  500,  d.  1065, 1302, 

1304,  1317,  1318,  1586,  1684,  2305,  2954. 
McCausland,  Estate  of,  52  Cal.  568,  d.  238, 

1092,  1789,  3052. 
McClain,  Ex  parte,  61  Cal.  436,  d.  566. 
McClain  v.  Buck,  73  Cal.  320,  d.  2502. 
McClellan  v.  Downey,  63  Cal.  520,  d.  1131, 

1132. 
McClintock  t.  Bryden,  6  Cal.  97,  d.  1911. 
McClory  v.  McClory,  38  Cal.  575,  d.  1281. 
Mcaoskey  T.  Kreling,  76  Cal.  611,  d.  17,  2156. 
McCloskey  v.  City  and  County  of  San  Fran- 
cisco, 66  Cal.  104,  d.  313. 
Mcaoskey  v.  Sutro,  64  Cal.  486,  d.  447. 
McCloskey  v.  Sweeney,  66  Cal.  53,  d.  1477. 
McCloud  V.  O'Neall,  16  Cal.  392,  d.  1186, 

2074,  2099. 
McClure  T.  MeClare,  100  Oal.  889,  d.  618, 

1436.  -     • 

McClnre  v.  Colyear,  80  Cal.  378,  d.  1126, 2626. 
McComby.  Seed,  28  Cal.  281,  d.  328, 330,  345, 

1596,  2282,  2569. 
McComb  T.  Spangler,  71  Oal.  418,  d.  1447, 

1449, 1998. 
McComberT.  Milla,  80  Oal.  HI,  113,  d.  287, 

692. 
McConky  Y.  Superior  Coart,  66  Cal.  83,  d.  286. 
McConneU,  Estate  of,  74  Oal.  217,  d.  92,  486. 
McOonnell,  Ex  parte,  83  Oal.  658,  d.  721. 
McConnell  v.  Denver,  36  Cal.  365,  d.  2992. 
McConneU  Y.  McCormiok,  12  Oal.  142,  d.  45. 
McCool  Y.  Mahoney,  64  Oal.  491,  d.  986, 1766. 
McCoppin  Y.  McCartney,  60  Cal.  867,  d.  2799, 

2813. 
McCord  &  Bradfleld  Furniture  Co.  v.  Woli- 

fert,  88  Oal.  271,  d.  42,  44. 
McCord  Y.  California  Nat.  Bank  of  San  Diego, 

96  Cal.  197,  d.  404. 
McCord  Y.  Oakland  Quicksilver  Min.  Co.,  64 

Oal.  134,  d.  683,  684. 
McCord  Y.  Seale,  56  Oal.  262,  d.  2199. 


McConnack  v.  North  British  Ins.  Co.,  78 Oal. 

468,  d.  1643. 
McCormack  v.  Silsby,  82  Oal.  72,  d.  86,  680, 

2390. 
McCormiok  y.  Bailey,  10  Oal.  280,  d.  2864, 

3069. 
McCormick  v.  Belvin,  96  Oal.  1^,  d.  99,  120, 
McCormick  v.  Brown,  86  Oal.  180,  d.  2642, 

2643,  2644,  2645. 
McCormick  y.  Central  E.  B.  Co.,  76  Oal.  606, 

d.  2078. 
McCormick  v.  Los  Angeles  Water  Co. ,  40  Cal. 

185,  d.  1837. 
McCormick  v.  Orient  Ins.  Co.,  86  Cal.  260,  d. 

1137,  1637,  1549,  2438, 
McCormick  v.  Rossi,  70  Oal.  474,  d.  2937. 
McCormick  y.  Sheridan,  77  Oal.  263,  d.  1313, 

1314. 
McCormick  v.  Springfield  Fire  and  Marine 

Ins.  Co.,  66  Cal.  361,  d.  1537. 
McCormick  v,  Sutton,  78  Cal.  232,  d,  1034. 
McCormick  v.  Sutton,  78  Cal.  245,  d.  210. 
McCormick  v.  Sutton,  97  Cal.  373,  d.  26, 1912. 
McCormick  v.  Tuolumne  County,  37  Cal.  257, 

d.686. 
McCourtney  y.  Fortune,  42  Cal.  387,  d.  105, 

160, 175. 
McCourtney  v.  Fortune,  67  Oal.  617,  d.  210, 

1019. 
McCoy  Y.  Briant,  63  Oal.  247,  d.  461,  1494, 

2034,  2037,  2038. 
McCoy  Y.  Byrd,  65  Oal,  92,  d.  2848. 
McCoy  V.  California  Pac.  B.  R.  Co.,  40  Oal. 

632,  d.  2416. 
McCoy  Y.  Morrison,  61  Oal.  863,  d.  2883. 
McCoy  'V.  Southern  Pao.  Co.,  94  Oal.  668,  d. 

2417. 
McCoy  V.  Van  Ness,  98  Oal.  676,  d.  2730, 
McOracken  y.  Harris,  64  Oal.  81,  d,  1410, 1503. 
McCrackea  v.  San  Francisco,  16  Cal,  591,  d. 

20,  48,  49,  60,  2035,  2036,  2039,  2149,  2153, 

2472,  2522,  2523,  2524,  2532,  2633. 
McOracken  v.  Superior  Court,  86  Oal.  74,  d. 

285,2852. 
McCrary  v.  Beaudry,  67  Oal.  120,  d.  1788, 2974. 
McCrea  v.  Craig,  28  Oal.  622,  d.  1836,  1844, 

1854. 
McCrea  y,  Haraszthy,  61  Cal.  146,  d,  1236, 

1260,  2309,  3033, 
McCreary  v.  Casey,  45  Oal.  128,  d.  1613, 
McCreary  v.  Casey,  60  Oal,  349,  d.  2380. 
McCreary  v.  Marston,  66  Oal.  403,  d.  1318, 

1725. 
McCreery  v.  Brown,  42  Cal.  467,  d.  1607. 
McCreery  v,  Duane,  52  Cal,  262,  d.  36. 
McCreery  v,  Duane,  62  Cal.  293,  d.  951,  2341. 
McCreery  v.  Everding,  44  Cal.  246,  d.  159, 

1523,  1534,  2093,  2293. 


Digitized  by 


Google 


8168 


TABLE  OF  CASES  DIGESTED. 


McCreery  v.  Eyerding,  44  Cal.  284,  d.  208, 365, 

1023,  1630,  2173. 
McCreery  v.  Everding,  64  Cal.  166,  d.  1036. 
McCreery  v.  Everding,  54  Cal,  168,  d,  1696, 

1622. 
McCreery  v.  Fuller,  63  Cal.  30,  d.  1600. 
McCreery  v.  Sawyer,  62  Oal.  267,  d.  2341, 

2520,  2639. 
McCreery  v.  Wells,  94  Cal.  485,  d.  322,  323. 
McCroakey  v.  Ladd,  96  Cal.  465,  d.  246,  439, 

589,  2943,  2944. 
McCue  T.  Gallagher,  23  Cal.  61,  d.  2883. 
McCne  v.  Superior  Court  of  Marin  County,  71 

Cal.  545,  d.  485. 
McCue  V.  Tunstead,  66  Cal.  506,  d.  1268. 
McCue  T.  Tunstead,  66  Cal.  486,  d.  2462. 
McCuUough,  Ex  parte,  35  Cal.  97,  d.  672, 

1380,  1381. 
McCullough  T.  Board  of  Education,  51  Cal. 

418,  d.  696,  2538. 
McCullough  V.  Clark,  41  Cal.  298,  d.  100, 2073, 

2240,  2748,  2749,  2750. 
McCusker  y.  Walker,  77  Cal.  208,  d.  329, 2630. 
McCutcheon  v.  Weston,  65  Cal.  37,  d.  1246, 

2752,  2767. 
McDaniel  v.  Baca,  2  Cal.  326,  d.  1336,  2068, 

2676,  2677,  3067. 
McDaniel  t.  Cummings,  83  Oal.  616,  d.  993, 

093,  2997. 
McDaniel  v.  PattiBon,98Cal.  86,  d.  1079,  3033. 
McDaniel  v.  Yuba  County,  14  Cal.  444,  d.  2125, 

2226. 
McDermott  t.  Burke,  16  Cal.  680,  d.  1609, 

1993,  2013,  2014,  2018. 
McDermott  v.  Douglass,  5  Cal.  89,  d.  1701. 
McDermott  t.  Higby,  23  Cal.  489,  d.  1698. 
McDermott  v.  lebell,  4  Cal.  113,  d.  2456. 
McDermott  v.  Mitchell,  47  Cal.  249,  d.  1159. 
McDermott  ▼.  Mitchell,  63  Cal.  616,  d.  823, 

2309,2763. 
McDermott  v.  San  Francisco  etc.  B.  B.  Co., 

68  Oal.  33,  d.  2062. 
McDevitt,  Estate  of,  95  Oal.  17,  d.  985,  8028, 

2029,  8031,  8032. 
McDevitt  V.  Sullivan,  8  Oal.  692,  d.  1667, 1711, 

2018,  2014. 
McDonald  t.  Askew,  29  Cal.  200,  d.  3006, 

8019,  3020. 
McDonald  v.  Backus,  46  Cal.  262,  d.  1849, 

1861,  1863,  2169. 
McDonald  v.  Badger,  23  Cal.  393,  d.  1216, 

1402,  1406,  1446. 
McDonald  v.  Bear  Biver  etc.  Min.  Co.,  18 

Cal.  220,  d.  43,  46,  61,  63,  220,  228, 1167, 

1183,  2067,  2542,  2982,  2997,  3006,  3007,  3010, 

8018,  3019.  3020. 
McDonald  v.  Bear  River  etc.  Min.  Co.,  15  CaL 

146,  d.  276,  2966,  3011,  3014,  3016. 


McDonald  v.  Bird.  18  Cal.  195,  d.  696. 
McDonald  v.  Burton,  68  CaL  445,  d.  1884. 
McDonald  v.  Conniff,  99  Cal.  386,  d.  558, 1178, 

2705,  2706,  2707,  2709,  2719. 
McDonald  v.  Davidson,  30  OaL  173,  d.  2235. 
McDonald  v.  Dodge,  97  Cal.  112,  d.  247,  2688. 
McDonald  v.  Drew,  97  Cal.  266,  d.  29. 
McDonald  y.  Edmonds,  44  Cal.  328,  d.  964, 

2336. 
McDonald  v.  Fett,  49  Cal.  354,  d.  2752. 
McDonald  y.  Griswold,  4  OaL  362.  d.  2820. 
McDonald  y.  Hanlon,  71  Cal.  535,  d.  186. 
McDonald  y.  Hanlon,  79  Cal.  442,  d.  1705. 
McDonald  v.  Hazletine,  53  Cal.  35,  d.  1817. 
McDonald  v.  Huff,  77  Cal.  279,  d.  932,  2915. 
McDonald  v.  Eatz,  31  Cal.  167,  d.  381,  386. 
McDonald  v.  Maddux,  11  OaL  187,  d.  646, 

2740. 
McDonald  y.  McConkey,  54  OaL  143,  d.  110. 
McDonald  v.  McConkey,  67  CaL  326,  d.  102, 

265,  2870. 
McDonald  y.  McElroy,  60  Cal.  484,  d.  708, 

1095,  1096, 1109,  1095. 
McDonald  v.  Mission  View  Homestead  Assn., 

61  Oal.  210,  d.  603,  607, 1292, 1596. 
McDonald  v.  Mountain  Lake  Water  Co.,  4  C^L 

335,  d.  597,  608. 
McDonald  v.  Patterson,  64  CaL  245,  d.  2601. 
McDonald   v.  Supreme   Coundl  of  Chosen 

Friends,  78  Cal.  49,  d.  2904. 
McDonald  v.  Swett,  76  Oal.  257,  d.  107,  983, 

2047,  2246. 
McDonald  y.  Taylor,  89  Cal.  42,  d.  203,  2773. 
McDougal  y.  Downey,  45  Cal.  166,  d.  669, 

199L 
McDougal  y.  Roman,  2  Cal.  80,  d.  1786.  2860. 
McDoweU  y.  Bell,  86  Cal.  615,  d,  2749. 
McDoweU  y.  Jacobs,  10  Cal.  887,  d.  1992. 
McEachran,  Matter  of,  82  CaL  219,  d.  227, 

396,  397,  1840. 
McEntee  v.  Cook,  76  Oal.  187,  d.  163,  2348, 

2358. 
McEvoy  y.  Igo,  27  Oal.  376,  d.  131L 
McEwen  v.  Johnson,  7  Cal.  258,  d.  811,  S17, 

1287,  8063. 
McFadden  v.  Board  of  Supervisors,  74  Cal. 

671,  d.  619,  2992,  2998. 
McFadden  y.  Crawford,  89  CaL  662,  d.  1822, 

1823. 
McFadden  v.  Ellmaker,  52  Cal.  348,  d.  1166. 
McFadden  y.  Jones,  1  Cal.  453,  d.  252. 
McFadden  v.  McFadden,  44  Cal.  306,  d.  1649. 
McFadden  y.  Mitchell,  61  Oal.  148,  d.  1322, 

1341, 1342,  2486,  3063. 
McFadden  y.  Mitchell,  54  OaL.  628,  d.  1341, 

1342. 
McFadden  v.  O'Donnell,  18  OaL  160,  d.  348, 

477. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


3169 


McFadden  y.  Santa  Asa  etc.  Ry.  Co.,  87  Cal. 

464,  d.  1443,  1464,  2066,  2060,  3063. 
HcFadden  y.  Wallace,  88  Oal.  51,  d.  1166, 

1176, 1191, 1214, 1676,  2528. 
If  cFarland  v.  McOowen,  98  Gal.  329,  d.  697. 
McFarland  t.  Fioo,  8  Cal.  626,  d.  421, 422,  423, 

432,442. 
McFaal  t.  Ffankncb,  98  Cal.  400,  d.  2366, 2358, 

2859. 
HcGarrahan  y.  Maxwell,  28  Oal.  76,  d.  167, 

179,  182,  270, 1506, 1889, 1890,  2652. 
McGarrahan  y.  New  Idria  Min.  Co.,  49  Cal. 

331,  d.  290, 1892, 1894, 1896,  2369, 2371. 
McGarrity  y.  Byington,  12  Oal.  426,  d.  171, 

216,  248,  1141,  1154,  1161,  1222.  1917,  1919, 

1925,2963. 
McGaryey  y.  HaU,  23  Oal.  140,  d.  428,  2027. 
McGaryey  y.  Little,  15  Oal.  27,  d.  173, 1024, 

1025,  1866. 
McGary  y.  Hastings,  39  Oal.  860,  d.  708, 1887. 
If  cGary  y.  Pedrorena,  58  Oal.  91,  d.  204,  2270. 
McGee  y.  City  of  San  Joee,  68  Oal.  91,  d.  606, 


McGee  y.  Stone,  9  Oal.  600,  d.  1940. 
McGee  y.  Sweeney,  84  Oal.  100,  d.  1085. 
McGill  y.  Rainaldi,  11  Cal.  391,  d.  197. 
McGillivray  y.  Evane,  27  Oal.  91,  d.  2174, 2994. 
McGilyery  t.  Morehead,  2  Oal.  607,  d.  801, 

S02. 
McGilyery  y.  Moorhead,  8  Oal.  267,  d.  606. 
McGinleyy.  Hardy,  18  Oal.  115,  d.  478. 
McGiyney  y.  Pierce,  87  Oal.  124,  d.  1048,2661. 
McGlynn  y.Brodie,  31  Oal.  376,  d.  1813. 
McGlynn  y.  Moore,  26  Oal.  384,  d.  1704, 1706, 

1719,  1725. 
McGoyem  y.  Mowry,  91  Oal.  883,  d.  2296, 

2391. 
MeOrath  y.  Hyde,  71  Oal.  454,  d.  147. 
McGratb  y.  Hyde,  81  OaL  38,  d.  108, 931. 
McGrathy.  Wallace,  85  Cal.  622,  d.  24,  1182, 


McGreary  y.  Osborne,  9  Cal.  119,  d.  1800, 1839. 
McGregor  y.  Donelly,  67  Cal.  149,  d.  2774, 

3053. 
McGregor  y.  Shaw,  11  Cal.  47,  d.  966. 
McGrew  y.  Mayor  etc.  of  San  Jose,  66  Oal. 

611,  d.  1604. 
McOoira  y.  Drew,  83  Cal.  226,  d.  1187,  1290, 

1660,  2067, 2074,  2076,  2274,  2277. 
McGoire  y.  Qointana,  52  Cal.  427,  d.479. 
McOurren  y.  Garrity,  68  Cal.  566,  d.  336,  346, 

1949. 
McHendry  y.  Reilly,  13  Cal.  75,  d.  1408. 
McHenry  y.  Moore,  5  Cal.  90,  d.  2437, 
Mclntyre  y.  Sherwood,  82  Cal,  139,  d.  2773, 

2775. 
Mclntyre  y.  Trautner,  63  Oal.  429,  d.  1846, 

1849, 1867. 

Cau  Uiaarr,  Vou  m,— IW 


Mclntyre  y.  Trautner,  63  Oal.  490,  d.  1846. 
Mclntyre  y.  Willis,  20  Oal.  177,  d.  197. 
McKay  y.  Joy,  70  Oal.  681,  d.  2206. 
McEJiy  y.  BUey,  66  Oal.  623,  d.  226,  2504, 

2505, 
McKay  y.  Superior  Court,  86  Oal.  481,  d.  286. 
McKee  y.  Greene,  81  Oal.  418,  d.  25,  2105. 
McKee  y.  Monterey  County,  61   Oal.  276, 

d.  2859,  2860. 
McKee  y.  Preston,  66  Oal,  522,  d,  2161. 
McKeen  y.  Kaughton,  88  Cal.  462,  d.  286, 

1138,  1143,  1664. 
McKeeyer  y.  Market  Street  ^  B.  Co.,  59  OaL 

294,  d.  909,  2064,  2060. 
McEenty  y.  Gladwin,  Hugg  &  Co.,  10  Oal.  227, 

d.  226,  914. 
McEenzie  y.  Brandon,  71  Oal.  209,  d.  2348, 

2349. 
McKenae  t.  Dickinson,  43  Cal.  119,  d.  2194, 

2209. 
McKeon  y.  Bisbee,  9  Oal.  137,  d.  1202. 
McEeon  y.  McDennott,  22  (M.  667,  d.  848, 

1288. 
McKeon  y.  Millard,  47  Oal.  681,  d.  938. 
McEieman  y.  Hesse,  61  Cal.  694,  d.  1299. 
McKieman  y.  Lenxen,  66  Cal.  61,  d.  381,  637, 

640,643. 
McKinlay  y.  TntUe,  42  Oal.  570,  d.  1007,1030, 

1625, 1629, 1634, 1730, 1731,  2166. 
McKinley,  Estate  of,  49  Oal.  152,  d.  92,  260, 

1100. 
McEinley  t.  Tattle,  84  Oal.  236,  d.  292, 1639, 

1640. 
McEinney  y.  Boberts,  68  Oal.  192,  d.  2571, 

2573. 
McKinney  y.  Smith,  21  Cal.  874,  d.  248,  2997, 

8000,3008. 
McKinnie  y.  Shaffer,  74  Oal.  614,  d.  1429, 2389. 
McKinnon,  Estate  of,  64  OaL  226,  d.  1264. 
McKissick  y.  Aahby,  98  Oal.  422,  d.  1706, 1710, 

1724, 1726. 
McKnne  y.  California  Southern  B.  B.  Co.,  66 

Oal.  302,  d.  1815, 1820. 
McEune  y.  McGaryey,  6  OaL  497,  d.  1468, 

1469. 
McKune  y.  Montgomery,  9  Oal.  676,  d.  1710, 

1711. 
McLain  y.  Baker,  82  Oal.  629,  d.  287. 
McLane  y.  Plaoeryille  etc.  B.  B.  Oo.,  86  Oal. 

606,  d.  2412. 
McClaren  t.  Hutchinson,  18  Oal.  80,  d.  2165. 
McLaren  y.  Hutchinson,  22  Oal.  187,  d.  317, 

2116,  2606. 
McLarren  y.  Spalding,  2  OaL  610,  d.  1177, 1720, 

1721, 2261. 
McLaughlin,  Ez  parte,  41  Oal.  211,  d.  93, 370, 

739, 1882, 1388. 
McLaughlin  y.  Clausen,  85  Gal.  822,  d.  413, 489 


Digitized  by 


Google 


8170 


TABLE  OF  CASES  DIGESTED. 


McLaughlin  t.  Del  Re,  64  Cal.  472,  d.  1401. 
McLaaghlin  y.  Del  Be,  71  Oal.  230,  d.  1493. 
McLaoghlin  y.  Doherty,  54  Cal.  619,  d.  106, 

1593. 
McLaughlin  y.  Fowler,  52  Cal.  203,  d.  2408. 
McLaughlin  y.  Hart,  46  Oal.  638,  d.  1806. 
McLaaghlin  y.  Heid,  63  Cal.  208,  d.  2374. 
McLaughlin  y.  Kelly,  28  Oal.  211,  d.  1490, 

1930,  1931, 2865,  2964,  2965. 
McLaughUn  y.  Menotti,  89  Cal.  364,  d.  107, 

2S44,  2364,  2406,  2407,  2408. 
McLaaghlin  y.  Piatti,  27  OaL  451,  d.  2454, 

249S,  2504, 2686. 
McLaaghlin  y.  FoweU,  50  OaL  64,  d.  8408^ 

2409. 
McLean  y.  Blue  Point  Qnevti  Min.  Oo.,  61 

Oal.  266,  d.  1817, 1818. 
McLean  y.  Crow,  88  CaL  644,  d.  326,  1109, 

1162, 1684,  2UK),  2199. 
McLear  y.  Hapgood,  86  CaL  666,  d.  239, 2986. 
McLear  y.  Hapgood,  86  CaU  667,  d.  674. 
McLennan  y.  Bank  of  California,  87  Cal.  669, 

d.  403, 407, 1155,  2068. 
McLennan  y.  McDonnell,  78  Oal.  878,  d.  867, 

931,  947,  2114. 
McLennan  y.  Ohmen,  75  OaL  568,  d.  205, 2494, 

2496. 
McLeod  y.  Meade,  77  OaU  87,  d.  2480. 
McLeran  y.  Benton,  31  Oal.  29,  d.  1236, 1805. 
McLeran  y.  Benton,  43  Oal.  467,  d.  8, 16,  447, 

1714,  2528,  2529. 
McLeran  y.  Benton,  78  OaL  820,  d.  1706, 1732, 

2617,  2833. 
McLeran  y.  McNamara,  66  Oal.  506,  d.  864, 

987,  1483. 
McLeran  y.  McNamara,  00  OaL  610,  d.  103. 
McLeran  y.  Shartier,  6  Oal.  70,  d.  110. 
McMahan  ▼.  Meyer,  61  Cal.  431,  d.  444. 
McMabon  y.  Board  of   Superyisors  of    San 

Mateo  County,  46  Cat.  214,  d.  1781. 
McMann  y.  Superior  Court,  74  OaL  106,  d. 

1197, 1200,  2548. 
McManus,  Estate  of,  87  Oal.  292,  d.  1286, 1268. 
McManus  y.  O'SuUiyan.  48  OaL  7,  d.  20, 1904, 

2510,  2520. 
McMenomy  y.  Baud,  87  Oal.  134,  d.  268, 1492, 

2117. 
McMenomy  y.  Talbot,  84  Oal.  279,  d.  2606. 
McMUlan  y.  Dana,  18  Oal.  339,  d.  269,  2263, 

2767, 2768. 
McMillan  y.  Haywaid,  84  Oal.  86,  d.  187, 1201. 
McMillan  y.  Hayward,  94  Oal.  357,  d.  1104, 

1106,  1106,  1233. 
McMillan  y.  Reynolds,  11  Oal.  872,  d.  1998, 

2729,  2730. 
McMUlan  y.  Richards,  9  Oal.  365,  d.  386, 1218, 

1778,  1770,  1949, 1985, 1990,2000,  2017,2018, 

2019,  2020,  2222. 


McMillan  y.  Bichards,  18  CaL  467,  d.  878, 

1596,  1597. 
McMillan  y.  Vischer,  14  Oal.  838,  d.  277, 1219, 

2222. 
McMinn  t.  BUbb,  81  OaL  122,  d.  1804, 1807, 

1311, 1321,  2653,  2662. 
McMinn  y.  Mayes,  4  CaL  209,  d.  1024, 1081. 
McMinn  y.  O'Connor,  27  OaL  238,  d.  12,  IS, 

1152,  1164,  1210,  2267,  2444,  2747. 
McMinn  y.  Wbelan,  27  CaL  300,  d.  184, 1154, 

1353,  1641, 1647,  2731, 8784,  8746,  2837.  2846^ 

8073. 
McMullin  y.  Leitcb,  S3  Cal.  239,  d.  290L 
McNally,  Ex  parte,  73  OaL  632,  d.  1749. 
McNaUy  t.  Connolly,  70  OaL  3,  d.  1899,  ISQL 
McNaUy  y.  Mott,  8  CaL  236,  d.  1607. 
McNamara  y.  Northern  Pae.  B.  B.  Co.,  60 

Oal.  681,  d.  2050. 
McNeady  y.  Hyde,  47  OaL  481,  d.  1009. 
McNear  y.  Hutchinson,  31  Oal.  177,  d.  2777. 
McNee  y.  Donahue,  76  OaL  400,  d.  2324,  2304. 
McNee  y.  Lynch,  88  OaL  619,  d.  2360,  2773, 

2776. 
McNeU  y.  Barney,  61  OaL  003,  d.  007, 1689. 
McNeU  y.  Borland,  23  OaL  144,  d.  1862. 
McNeil   y.  First  Congregational   Society  of 

Ban  Frandsoo,  66  OaL  105,  d.  620, 521, 1129, 

1370,  2206,  2308. 
McNeU  y.  Polk,  57  Oal.  323,  d.  70, 8118. 
McNeU  y.  Shirley,  83  Cal.  202,  d.  43,  44, 830^ 

686. 
McNoble  y.  Justiniano,  70  OaL  896,  d.  89. 
McNulty,  Ex  parte,  77  (kL  164,  d.  636,  716^ 

890, 1381,  2226. 
McPhaU  y.  BueU,  87  Oal.  116,  d.  66.  60,  SOS. 
McPherson  y.  Bartlett,  06  Oal.  677,  d.  1730. 
McPherson  ▼.  Dayis,  08  Cal.  516,  d.  1639. 
McPherson  t.  Parker,  80  OaL  466,  d.  809, 

1086. 
McPherson  t.  Weston.  64  Oat.  876,  d.  438, 

8268. 
McPherson  y.  Weston,  86  Oal.  90,  d.  425,  428, 

429,  487,  2268,  8052. 
McQuade  y.  Whaley,  29  OaL  612,  d.  168, 170. 
McQoade  y.  Whaley,  81  OaL  626^  d.  1398^ 

1899, 1413, 1422. 
McQueen,  Estate  of,  44  Oal.  684,  d.  1253. 
McQueen  t.  The  Ship  BosseU.  1  OaL  106.  d. 

342. 
McQuilken  y.  Central  Pao.  B.  B.  Oo.,  60  Ori. 

7,  d.  2059,  2062. 
McQuilken  y.  Central  Pac.  By.  Co.,  64  0ri. 

463,  d.  513,  2058,  2059,  2060. 
McQuillan  y.  Donahue,  49  Cal.  167,  d.  168S. 
McRayen  y.  Dameron,  82  Cal.  67,  d.  323,  3S1; 
McBose  y.  Bottyer,  81  Oal.  122,  d.  1S88, 13SS; 

1395. 
McShane  t.  Carter,  80  CU.  810.  d.  668.  94& 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8171 


McSherry  v.  Pennaylvanla  etc.  Gold  Min.  Oo. 

97  OaL  637,  d.  1603,  2949,  2956,  2967,  2959. 
McTarnahan  t.  Pike,  91  Oal.  640,  d.  1010, 1033, 

2350. 
McVerry  V.  Boyd,  67  Cal.  406,  d.  1896. 
McVerry  v.  Boyd,  89  Oal.  804,  d.  2684,  2693, 

2698,  2699,  2709,  2711. 
McVerry  v,  Kidwell,  63  Oal.  246,  d.  2046. 
Heade  v.  Watson,  67  OftU  691,  d.  1277, 1278, 

1388. 
Heador  t.  PareonB,  19  Oal.  294,  d.  1016, 10S4' 
Meads  t.  Laaar,  92  OaL  221,  d.  169,  2199, 

2462,  2491. 
Meads  t.  Lasar,  93  Oal.  530,  d.  670. 
Meagher  t.   Ghigliardo,  86  Oal.  602,  d.  678, 

2277. 
Meagher  t.  Thompson,  49  Oal.  189,  d.  926, 

1458. 
Mecham  v.  McKay,  37  Oal.  164,  d.  200, 1160, 

U68,  1302, 1308,  1317, 1624,  1712. 
Mechanics'  etc  Assn.  t.  King,  83  OaL  440,  d. 

1101, 1108,  1422. 
Mechanics'   Foundry  of   San   Franciioo  y. 

ByaU,  62Cal.416,  d.  1490. 
Mechanics'  Foundry  of  San  Frandsco  ▼.  By- 
aU, 76  Oal.  601,  d.  1489,  1490. 
Medbury,  Estate  of,  48  Oal.  88,  d.  116, 168. 
Medley  t.  Bobertson,  66  Oal.  896,   d.  2326, 

2344. 
Meek  v.  McOlore,  49  Oal.  623,  d.  232,  2222, 

2825,2847. 
Meeker  ▼.  Dalton,  76  Oal.  164,  d.  902,  1016, 

1017. 
Meeker  v.  Harris,  19  Oal.  278,  d.  269,  1333, 

1342, 1602. 
Meeker  t.  Harris,  2$  Oal.  286,  d.  101,  672. 
Meeker  ▼.  Hotfer,  67  Oal.  140,  d.  146, 150. 
Meeks  ▼.  Habn,  20  C^L  620,  «i.  1236,  1236, 

2638. 
Meeks  t.  Kirby,  47  Oal.  168,  d.  1003, 1286. 
Meeks  t.  Southern  Pac.  B.  B.  Oo.,  62  Oal.  602, 

d.  2057,  2060,  2414. 
Meeks  v.  Southern  Pac.  B.  B.  Oo.,  6§  Oal. 

513,  d.  1734,  2068,  2413. 
Meeks  T.  Southern  Pac.  B.  B.  Oo.,  61  Oal. 

149,  d.  2638. 
Meerhobs  v.  Sessions,  9  Oal.  277,  d.  177.  199. 
Megerle  t.  Ashe,  27  Oal.  822,  d.  2322,  2327, 

2373,  2379. 
Megerle  v.  Ashe,  33  Oal.  74,  d.  1136, 1143, 2326, 

2384,  2336,  2363,  2371,  2372. 
Megerle  v.  Ashe,  47  Oal.  632,  d.  1731,  2334. 
Meherin  y.  Oaks,  67  Cal.  57,  d.  2023. 
Meiggs  y.  Scannell,  7  Cal.  405,  d.  18. 
Me^  y.  Bmntsch,  64  Cal.  601,  d.  239,  477. 
Melcher  y.  Kuhland,  22  Cal.  522,  d.  1469. 
Meley  y.  Collins,  41  Cal.  663,  d.  1142, 1328. 
Mellois  y.  Ohaine,  20  Cal.  679,  d.  179. 


Mellor  y.  Crouch,  76  Oal.  694,  d.  2004,  2096. 
Melone  y.  Davis,  67  Oal.  270,  d.  1184. 
Melone  v.  State,  61  Oal.  649,  d.  2136. 
Melton  y.  Lambard,61  Oal.  268,  d.  686,  2608. 
Mena  v.  Le  Boy,  1  Oal.  216,  d.  69. 
Mendelsohn  y.  Anaheim  Lighter  Co.,  40  Oal. 

657,  d.  60,  606,  1524,  2077,  2963. 
MendenhaU  y.  Paris,  84  Oal.  193,  d.  463,2399. 
Mendioca  v.  Orr,  16  Cal.  868,  d.  284. 
Mendocino  County  y.  Bank  of  Mendocino,  86 

Oal.  266,  d.  1740, 1762. 
Mendocino  County  y.  Lamar,  30  OaL  627,  d. 

368,  372,  373. 
Mendocino  County  y.  Morris,  S2  Oal.  146,  d. 

130,  455,  457,  458. 
Menk  y.  Commercial  Ins.  Co.  of  California, 

70  Cal.  585,  d.  1548. 
Menk  y.  Home  Ins.  Co.,  76  Oal.  60,  d.  168, 

1537, 1663. 
Menke  v.  Miller,  66  Oal.  628,  d.  809. 
Menton  y.  Adams,  49  Cal.  620,  d.  1842. 
Menzies  v.  Board  of  Equalization  of  Mono,  6S 

Cal.  179,  d.  484. 
Merced  Bank  y.  Morton,  68  Cal.  860.  d.  329. 
Merced  Bank  y.  Bosenthal,  99  OaL  39,  d.  U, 

102, 116, 1414, 1590,  1626. 
Merced  County  y.  Hicks,  67  OaL  108,  d.  292. 
Merced  County  y.Begents  of  the  IJniTersity, 

66  OaL  26,  d.  461. 
Merced  Min.  Oo.  y.  Fremont,  7  Cal.  130,  d. 

184,  568, 1778. 
Merced  Min.  Co.  y.  Fremont,  7  Oal.  817,  d. 

1493,  1909. 
Mercier  y.  Hemme,  60  Oal.  606,  d.  2882,  2936. 
Mercier  v.  Lewis,  89  Oal.  682.  d.  1827,  2236. 
Meredith  y.  Board  of  Superyisors,  60  Oal.  483, 

d.  1770, 2138. 
Meredith  y.  Christy,  64  Oal.  96,  d.  1048. 
Meredith  y.  Santa  Clara  Min.  Co.,  66  OaL 

178,  d.  327, 1619,  1650. 
Meredith  y.  Santa  Clara  Min.  Assn.,  60  OaL 

620,  d.  128,  2969. 
Merehin  y.  BaU,  68  Cal.  206,  d.  2607. 
Merithew  y.  Orr,  90  Oal.  863,  d.  242. 
Merk  y.  Oelzhaeuser,  60  Oal.  681,  d.  2079, 

2082,  2676. 
Merle  y.  Dixey,  81  Oal.  130,  d.  1904. 
Merle  t.  Matthews,  26  OaL  466,  d.  71,  206, 

926,  927,  928. 
Meronx  y.  Weber,  63  Cal.  129,  d.  2941. 
Merriam  y.  De  Turk,  66  Cal.  649,  d.  44. 
Merriam  v.  Board  of  Supervisors,  72  OaL  617, 

d.  1500. 
Merrifield  v.  Longmire,  66  Cal.  180,  d.  1 03, 1254. 
Merrill,  In  re,  45  Cal.  653,  d.  2127,  2134,  2663. 
Merrill  y.  Austin,  63  Oal.  379,  d.  2825. 
Merrill  v.  Chapman,  34  Oal.  261,  d.  230,  245, 

1082, 1896. 


Digitized  by 


Google 


8172 


TABLE  OF  CASES  DIGESTED. 


Merrill  t.  First  Nat.  Bank,  94  Cal.  69,  d.  269, 

44S. 
MerrUl  ▼.  Forbes.  23  Gal.  379,  d.  1305, 1310. 
Merrill  t.  Qorham,  6  Oal.  41,  d.  1077, 1496, 

2663,2847. 
MerriU  t.  Hurlbart,  63  Gal.  494,  d.  277,  1847, 

1862. 
Merrill  y.  Merrill,  96  Cal.  834,  d.'2946. 
Merrill  v.  Tenyck,  46  Cai.  74,  d.  176. 
Merrill  v.  Wells,  Fargo  &  Co.,  60  Gal.  108,  d. 

64,66. 
Merrill  t.  Williams,  68  Oal.  70,  d.  63. 
Merrill  Lodge  No.  299  ▼.  Ellsworth,  78  Oal. 

166,  d.  663. 
Merritt  t.  Campbell,  47  Oal.  642,  d.  986,  2107, 

2272. 
Merritt  v.  aiidden,  39  Cal.  669,  d.  182,  388, 

2259. 
Merritt  r.  Judd,  14  Oal.  69,  d.  1298,  1299, 

1801, 1909,  1959. 
Merritt  v.  WUcox,  62  Cal.  238,  d.  2665,  2967. 
Mershon  t.  Randall,  4  Cal.  324,  d.  2502. 
Mesick  v.  Sunderland,  6  OaL  297,  d.  938,  948, 

2442,2446. 
Mesmer  v.  Jenkins.  61  Gal.  151,  d.  1261, 1363. 
Methodist  Episcopal  Oharch  t.  Seits,  74  Cal. 

287.  See  California  Annual  Conference,  etc. 
Metropolitan  Loan  Aasn.  t.  Escbe,  76  Oal. 

613,  d.  285,  2439,  2753. 
MetroTich  t.  Jovovich,  68  Oal.  341,  d.  341, 
•     342. 
MeU  T.  Califomia  Southern  By.,  86  Cal.  329, 

d.609. 
Meuser  y.  Risdon,  86  Cal.  239,  d.  2699,  2709, 

2746. 
Meux  T.  Hogne,  91  Gal.  442,  d.  61, 680. 
Meyer  ▼.  Brown,  66  Cat.  683,  d.  461,  464. 
Meyer  t.  Gorham,  6  Cal.  322,  d.  2024,  2025. 
Meyer  t.  Oorham,  11  Oal.  392,  d.  2561. 
Meyer  v.  Kalkmann,  6  Cal.  682,  d.  704, 1661. 
Meyer  y.  Kinxer,  12  Oal.  247,  d.  1440,  1446, 

1448. 
Meyer  t.  KoUman,  8  Oal.  44,  d.  894,  2204, 

2206. 
Meyer  y.  Kohn,  29  Oal.  278,  d.  1694. 2196, 2216. 
Meyer  y.  Kohn,  33  Oal.  484,  d.  268. 
Meyer  y.  Larkin,  8  Cal.  403,  d.  1749. 
Meyer  y.  Metzler,  61  Oal.  142,  d.  2118. 
Meyer  y.  Mowry,  34  Cal.  614,  d.  2078,  2100, 

2596. 
Meyer  y.  Porter,  66  Oal.  67,  d.  1777, 2088, 2823. 
Meyer  y.  Both,  61  OaL  682,  d.  1178. 
Meyer  y.  TuUy,  46  Oal.  70,  d.  1486, 1647. 
Meyers  y.  Farquharson,  46  Cal.  190,  d.  933, 

1106,  1114,  1352, 1988, 1940,  1991,  2861. 
Meyers  y.  Kenfield,  62  Oal.  512,  d.  1686. 
Meyers  y.  Pond,  86  Cal.  64,  d.  1043. 
Mickle  y.  Sanchez,  1  Oal.  200,  d.  685,  1370. 


Mickle  y.  Heinlen,  92  Cal.  596,  d.  327,  1823. 
Middlesworth  y.  Sedgwick,  10  Oal.  392,  d. 

2505,2868. 
Middleton  y.  Ballingall,  1  Oal.  446,  d.  2506. 
Middleton  y.  Findla,  26  Oal.  76,  d.  366,  926. 
Middleton  y.  Franklin,  3  Oal.  238,  d.  1^2. 
Middleton  y.  Gould,  6  Oal.  190,  d.  89,  109. 
Middleton  y.  Low,  30  Cal.  696,  d.  1776,  2260, 

2322,  2343,  2362,  2369. 
Miles  y.  McDermott,  81  Cal.  2n,  d.  2232, 


Miles  y.  Thorne,  88  Cal.  336,  d.  2S6, 603, 1326, 

2626,  2638,  2878. 
Miliken  y.  Huber,  21  Oal.  166,  d.  483,  484, 

492, 1669. 
Millard  y.  Hathaway,  27  Oal.  119,  d.  136, 

1295,  1634, 2090, 2609,  2627,  2877, 2883,  2884, 

2885. 
Millard  y.  Supreme  Council  of  the  American 

Legion  of  Houor,  81  Oal.  340,  d.  1286, 1287, 

1655,  2905,  2906. 
Millard  y.  Yee  Teen,  63  Oal.  684,  d.  285, 1664. 
MiUer,  Estate  of,  39  Oal.  650,  d.  3033. 
Miller,  Estate  of,  48  Oal.  165,  d.  3039. 
MUler,  Ex  parte,  82  Oal.  464,  d.  787, 1382. 
MiUer,  Ex  parte,  89  Oal.  41,  d.  2152. 
Miller  y.  Bate,  56  Oal.  135,  d.  319. 
Miller  y.  Board  of  Education  of  Sacramento 

City,  44  Oal.  166,  d.  49. 
Miller  ▼.  Board  of  Supervisors  of  Sacramento 

County,  26  Oal.  93,  d.  484. 
MiUer  y.  Brigham,  60  Oal.  616,  d.  2193,  2KS. 
Miller  y.  Bntterfield,  79  Oal.  62,  d.  1941. 
Miller  y.  Byrd,  90  Cal.  160,  d.  2360,  2773, 

2776. 
Miller  y.  Oalifomia  Ins.  Go.,  76  GaL  146,  d. 

1654. 
MiUer  y.  Chandler,  69  Cal.  640,  d.  1023. 
MiUer  y.  Cox,  96  Cal.  339,  d.  686,  2936. 
MiUer  y.  Ouelho,  90  Oal.  649,  d.  239. 
MiUer  T.  Curry,  63  Oal.  666,  d.  2167. 
Miller  y.  Dale,  44  Cal.  562,  d.  1866, 1867, 187^ 

1882, 1891,  1894,  1895, 2373. 
MiUer  y.  Dunn,  72  Oal.  462,  d.  664. 
Miller  y.  EUis,  61  Cal.  73,  d.  2370. 
MiUer  y.  Fulton,  47  Oal.  146,  d.  1016. 
Miller  y.  Heilbron,  68  OaL  133,  d.  2798. 
MUlery.  Hicken,  92  Oal.  229,d.  244, 447, 1963, 

1986,  1987,  2444. 
Miller  y.  Highland  Ditch  Go.,  87  Oal.  430,  d. 

1501,  1604,  2168. 
Miller  y.  Highland  Ditch  Go.,  91  Cal.  108,  d. 

672. 
Miller  y.  Kister,  68  Cal.  142,  d.  641, 558, 2134, 

2136. 
Millery.  Little,  47  Oal.  348,  d.  1411, 2338, 2346. 
Miller  y.  Luco,  80  Oal.  257,  d.  72,  1223,  1246, 

1286, 1289,  2106,  2390,  2395,  2396,  2307,  2747. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8173 


Miller  T.  Lnx,  100  Gal.  609,  d.  160,  180,  1254, 

1257. 
Miller  V.  Mayo,  88  Gal.  668,  d.  2689, 2694,  2717. 
Miller  v.  McGord,  70  Cal.  646,  d.  2956. 
Miller  v.  Miller,  33  Cal.  363,  d.  967,  1799, 

1804,  3077. 
Miller  T.  Miller,  96  Gal.  376,  d.  2843. 
MiUer  y.  Myles,  46  Gal.  636,  d.  680,  681, 1030. 
Miller  y.  Newton,  23  Cal.  654,  d.  1456,  1462. 
MUlery.  Prentice,  82  Oal.  104,  d.  70,  2343, 

2361. 
MiUery.  Bea,  71  Oal.  405,  d.  114. 
Miller  y.  Bicbarda,  83  Gal.  663,  d.  114. 
Miller  y.  Sacramento  County,  26  Gal.  98,  d. 

466,  2143. 
Miller  y.  Sanderson,  10  Gal.  489,  d.  1197. 
MiUer  y.  Sears,  91  Oal.  282,  d.  931. 
Miller  y.  Sharp,  48  Oal.  394,  d.  2177. 
Miller  y.  Sharp,  49  Gal.  233,  d.  214,  1183, 

2006. 
Miller  y.  Sharpe,  64  Gal.  690,  d.  101. 
Miller  y.  Steen,  80  Oal.  402,  d.  1282,  2471, 

2484,2601. 
Miller  y.  Steen,  84  Gal.  138,  d.  2601. 
Miller  y.  Stewart,  24  Gal.  602,  d.  1337,  1620. 
Miller  y.  Taylor,  46  Gal.  219,  d.  2774. 
Miller  y.  Thayer,  74  Gal.  361,  d.  1968,  1999. 
Miller  y.  Thomas,  71  Oal.  406,  d.  114. 
Miller  y.  Thomas,  73  Oal.  437,  d.  192. 
MiUer  y.  Thomas,  78  Gal.  609,  d.  192. 
Miller  y.  Van  Loben  Sets,  66  Oal.  341,  d.  661. 
Miller  y.  Van  Tassel,  24  Gal.  468,  d.  201, 1610, 

2241,2496. 
Miller  y.  Waddingham,  01  Gal.  877,  d.  1298, 

1489,  2928. 
MiUer  y.  Wade,  87  Gal.  410,  d.  107,  171,  201. 
MiUidge  y.  Hyde,  67  Gal.  6,  d.  2348. 
MiUikin  y.  Houghton,  76  Gal.  639,  d.  116. 
MiUs  y.  Barney,  22  Gal.  240,  d.  206,  407, 2236, 


MiUs  y.  Beard,  19  Gal.  168,  d.  424,  3067. 
Mills  y.  BeUmer,  48  Cal.  124,  d.  453. 
Mills  y.  Dearborn,  82  Oal.  51,  d.  2096,  2668. 
MiUs  y.  Dnnlap,  3  Oal.  94,  d.  974,  976. 
MiUs  y.  Fletcher,  100  Gal.  142,  d.  901,  903, 

1918,  1926. 
MUls  y.  Oleaaon,  31  Oal.  274,  d.  460,  2467. 
Mills  y.  La  Verne  Land  Co.,  97  Gal.  264,  d. 

1837,  2649. 
MUIs  y.  City  of  Loa  Angeles,  00  Gal.  622,  d. 

467,  916,  919,  922,  1904,  2341,  2672. 
MiUs  y.  Lux,  46  Gal.  273,  d.  238,  462. 
MiUs  y.  Sargent,  36  Gal.  379,  d.  638,  2847. 
Mills  y.  Tukey,  22  Oal.  873,  d.  820,  676,  2649. 
MUner  y.  Reibenstein,  86  Gal.  693,  d.  704, 

1690,  1700. 
Milton  Min.  Go.  y.  Keyser,  68  Gal.  328,  d. 

2316. 


Miner,  Estate  of,  46  Oal.  664,  d.  211,  1243, 

1253,  1255,  1256,  1260. 
Miner  y.  Solano  Gounty,  26  Oal.  116,  d.  1700, 

1701. 
Miners'  Ditch  Go.  y.  ZeUerbach,  37  Gal.  543, 

d.  613,  638,  642,  645,  659. 
Mines    d'Or   de   Quarts    Mountain   Soci4t6 

Anonyme  v.  Superior  Court,  91  Oal.  101,  d. 

2315. 
Minor  y.  Kidder,  43  Oal.  229,  d.  1048,  1049. 
Minor  y.  San  Francisco,  9  Cal.  39,  d.  2672. 
Mintum  y.  BayUs,  33  Cal.  129,  d.  271,  2681. 
Mintnra  y.  BUss,  77  Cal.  90,  d.  217,  262. 
Mintum  y.  Brower,  24  Cal.  644,  d.  1880, 1881, 

1883,  1884. 
Mintnm  y.  Burr,  16  GaL  107,  d.  1303,  1311, 

1813,  1314,  1316. 
Mintum  y.  Burr,  20  Oal.  48,  d.  1304,  2071, 

2249. 
Mintum  y.  Fisher,  4  Oal.  36,  d.  404, 
Mintum  y.  Fisher,  7  Cal.  673,  d.  406. 
Minturn  y.  Hays,  2  Cal.  690,  d.  1480,  1496, 

2801,2802. 
Minturn  y.  Lisle,  4  Cal.  180,  d.  472. 
Miranda,  Ex  parte,  78  Oal.  865,  d.  1380, 1881, 

1382,  1748,  1750,  1762,  2148. 
Miranda  y.  Toomey,  61  Oal.  166,  d.  2620. 
Misamore,  Estate  of,  90  Oal.  169,  d.  1238, 1269. 
Misch  y.  Mayhew,  51  Oal.  514,  d.l050. 
Mission  Land  and  Water  Co.  y.  Flash.    See 

Ex-Mission,  etc. 
MitcheU,  Ex  parte,  70  Oal.  1,  d.  786,  798,  801. 
MitcheU  y.  Amador  Canal  etc.  Co.,  76  Cal. 

464,  d.  1139,  1491,  1969. 
MitcheU  y.  Beckman,  64  Cal.  117,  d.  206,  407, 

631. 
MitcheU  y.  Qarke,  71  Gal.  168,  d.  912. 
MitcheU  y.  CUne,  84  Gal.  409,  d.  206,  603,  696, 

1921,  2181. 
MitcheU  y.  Crosby,  46  Gal.  97,  d.  2796,  2845, 

2847. 
MitcheU  y.  Dayis,  20  Cal.  46,  d.  61, 1303. 
MitcheU  y.  Dayis,  28  Cal.  381,  d.  1189,  1316, 

1317, 1734. 
MitcheU  y.  Donobae,  100  Cal.  202,  d.  8025, 

3026,3038. 
MitcheU  y.  Hackett,  14  Gal.  661,  d.  429,  1228, 

2102. 
MitcheU  y.  Haggenmeyer,  61  Oal.  108,  d.  978, 

1176. 
MitcheU  y.  Hagood,  6  Oal.  148,  d.  1321, 1910. 
MitcheU  y.  Hawley,  79  Oal.  801,  d.  1611. 
MitcheU  y.  Hecker,  69  Cal.  668,  d.  1264. 
MitcheU  y.  Hockett,  26  Cal.  638,  d.  1223, 1646, 

1647,  2966. 
Mitchell  y.  Reed,  9  Cal.  204,  d.  1139. 
MitcheU  y.  Southem  Pac.  R.  B.  Co.,  87  OaU 

62,  d.  611,  512,  613,  614. 


Digitized  by 


Google 


3174 


TABLE  OF  OASES  DIGESTED. 


HitcheQ  y.  Steelman,  8  Gal.  383,  d.  625,  626, 

2447,2668. 
MitcheU  y.  Stoner,  9  Oal.  203,  d.  701. 
Mitcbum  y.  Stanton,  49  Gal.  302,  d.  2466, 8467. 
Mix  y.  Boothe,  54  Oal.  589,  d.  196. 
Mix  y.  MiUer,  57  Gal.  356,  d.  1661. 
Mix  y.  San  Diego  etc.  B.  B.  Co.,  86  Gal.  236, 

d.  142,  187. 
Moan,  Ex  parte,  66  Gal.  216,  d.  720, 722,  7S6. 
Modesto  Irrigation  Dist.  y.  Tregea,  88  GaL 

334,  d.  1674,  1676, 1576,  2269. 
Modoc  Gounty  y.  Ghorchill,  76  GaL  172,  d. 

2804,2833. 
MoSat  T.  Greenwalt,  90  GaL  368,  d.  128,  286, 

2761,  2767. 
MoSatt  y.  Bulaon,  96  Gal.  106,  d.  686,  696, 

696,  1172, 1997. 
Motfatt  y.  Gook,  66  Gal.  236,  d.  132. 
MoSaU  y.  MotfaU,  6  Oal.  280,  d.  990. 
Mogk  y.  Peteraoa,  76  GaL  496,  d.  108,  383, 

390,891. 
Mohle  y.  Tschirch,  63  Gal.  881,  d.  1824. 
Moiaanty.  McPbee.  92  Gal.  76,  d.  1963, 1978. 
Mokelumne  Hill  Ganal  etc.  Co.  y.  Woodbury, 

10  Oal.  186,  d.  118,  119,  196. 
Mdcelumne  Hill  Ganal  etc.  Go.  y.  Woodbnry, 

10  Gal.  187,  d.  106. 
Mokelumne  Hill  Ganal  etc  Go.  y.  Woodbory, 

10  Gal.  188,  d.  1201. 
Mokelumne  Hill  Oanal  etc.  Go.  y.  Woodbury, 

14  Cal.  285,  d.  631,  633,  3060. 
Mokelumne  Hill  Canal  etc.  Go.  y.  Woodbury 

(No.  2449),  14  Cal.  424,  d.  614, 615,  616,  617. 
Molaskey  y.  Peery,  76  Oal.  84,  d.  2588. 
Monagban  y.  Pacific  Boiling  Mill  Co.,  81  Gal. 

190,  d.  1631, 1688, 1814,  2065,  2062. 
Mondran  y.  Goaz,  51  Gal.  161,  d.  1291, 1637. 
Monreal  y.  Bush,  46  Gal.  79,  d.  486, 1631. 
Monroe  y.  Fohl,  72  GaL  668,  d.  435, 1966, 2008, 

2219. 
Monson  y.  Cooke,  6  Cal.  436,  d.  2436. 
Mont  Blanc  Cons.  G.  M.  Co.  y.  Debour,  61 

Cal.  864.    See  Mount  Blanc,  etc. 
Monterey,  City  of,  y.  Malarin,  99  Gal.  290,  d. 

919. 
Monterey  County  y.  Abbott,  77  Gal.  641,  d. 

1698, 1752,  2668. 
Monterey  County  y.  Gushing,  83  Gal.  607,  d. 

156, 1064,  1060, 1061,  1066,  1192, 1389, 1391, 

2172. 
Monterey  County  y.  McKee,  61  GaL  266,  d. 

333,342. 
Monterey  etc.  B.  B.  Co.  y.  Hildretb,  63  GaL 

123,  d.  615,  621,  633. 
Montgomery,  Estate  of,  65  Gal.  210,  d.  91. 
Montgomery,  Estate  of,  69  Cal.  683,  d.  281. 
Montgomery,  Estate  of,  60  Oal.  645,  d.  1109, 

1115, 
Montgomery,  Estate  of,  60  Oal.  648,  d.  1093. 


Montgomery  y.  Byen,  21  Cal.  107,  d.  Sl^ 

1981. 
Montgomery  y.  Donnelly,  67  GaL  68,  d.  166. 
Montgomery  y.  Harrington,  68  GaL  270,  274, 

d.4. 
Montgomery  y.  Hunt,  6  GaL  366,  d.  1349, 1617, 

2487. 
Montgomery  y.  Kasson,  16  Gal.  180,  d.  878L. 
Montgomery  y.  Keppd,  76  GaL  128,  d.  1139, 

1972,  2110. 
Montgomery  y.  LeayenwOTth,  2  OaL  67,  d. 

102. 
Montgomery  y.  Locke,  72  OaL  76,  d.  093, 1367, 

2997. 
Montgomery  y.  Merrill,  62  OaL  886,  d.  264, 

389,1604. 
Montgomery  y.  MerriU,  65  GaL  432,  d.  1968. 
Montgomery  y.  Middlemias,  21  OaL  103,  d. 

319,  320,  201L 
Montgomery  y.  Padflc  Coast  Land  Bmeui, 

04  Gal.  284;  d.  40,  366,  2377,  292S. 
Montgomery  y.  Bobineon,  49  OaL  268,  d.  1221. 
Montgomery  y.  Bobinson,  76  CaL  229,  d.  390. 
Montgomery  y.  8ayre,91  Oal.  206,  d.  257,  ti6, 

1668,2968. 
Montgomery  y.  Sayie,  100  GaL  182,  d.  417, 

1180,  2762. 
Montgomery  v.  Spect,  66  GaL  862,  d.  1017, 

1953, 1954. 
Montgomery  y.  Sturdiyant,  41  GaL  200,  d. 

Montgomery  y.  Superior  Gonrt,  68  OaL  407, 

d.  283,  1698. 
Montgomery  y.  Tutt,  11  GaL  190,  d.  S19.  320, 

1409. 
Montgomery  y.  Tutt,  11  Oal.  807,  d.  421, 1664, 

1993,  1994,  1998,  2021,  2720. 
Montgomery  y.  Whiting,  40  OaL  294,  d.  2338, 

2382. 
Montgomery  Avenue  case,  64  OaL  679,  d. 

2883. 
Montifori  y.  Engds,  8  Oal.  481,  d.  276,  286, 

2436. 
Montrose  v.  Gonnor,  8  Gal.  344,  d.  1847. 
Moody  y.  McDonald,  4  Cal.  297,  d.  910,  2067. 
Moody  y.  Palmer,  60  Cal.  31,  d.  467,  04a 
Moon  y.  BoUins,  36  CaL  333,  d.  1,  2,  3, 201; 

1019,  2296. 
Moon  Fook,  Ex  parte,  72  Cal.  10,  d.  810. 
Mooney  y.  Detrick,  85  Cal.  649,  d.  398. 
Moor  y.  Teed,  3  Gal.  190,  d.  2226. 
Moore,  Estate  of,  57  Gal.  437,  d.  1126,  1426, 

1427, 1429. 
Moore,  Estate  of,  67  Gal.  446,  d.  1093. 
Moore,  Estate  of,  68  Cal.  281,  d.  1233,  2140. 
Moore,  Estate  of,  68  Cal.  394,  d.  91. 
Moore,  Estate  of,  72  Gal.  336,  d.  1148,  1231^ 

1253,  1255,  1256,  1269. 
Moore,  Estate  of,  78  GaL  242,  d.  140, 1233. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


S17S 


Moore,  Eetote  of,  83  Gal.  583,  d.  1181, 1232, 

1233. 
Moore,  Estate  of,  86  Cal.  68,  d.  91. 
Moore,  Eatote  of,  86  GaL  72,  d.  1233. 
Moore,  Estate  of,  88  Gal.  1,  d.  1282,  1263. 
Moore,  Estate  of,  96  Cal.  84,  d.  1227, 1242. 
Moore,  Estate  of,  96  Gal.   622,  d.  227,  1131, 

1237,  1238,  1264,  1266,  1260,  1429. 
Moore,  Matter  of  Disbarment  of,  72  Gal.  869, 

d.362. 
Moore  V.  Bates,  46  Gal.  29,  d.  2066, 2243, 2244. 
Moore  T.  Besse,  30  Cal.  670,  d.  604, 2232,  2235. 
Moore  y.  Besse,  36  Cal.  183,  d.  117, 118. 
Moore  T.  Besse,  43  Gal.  611,  d.  1860,  1362, 

2836. 
Moore  ▼.  Boyd,  74  Gal.  167,  d.  277,  631,  633, 

634,  1139, 2636. 
Moore  T.  Gampbell,  72  Gal.  251,  d.  280. 
Moore  y.  Clear  Lake  Water  Works,  68  GaL 

146,  d.  1287,  3016,  8017. 
Moore  y.  Earl,  91  Cal.  632,  d.  2758,  303S. 
Moore  V.  Ooslin,  6  Gal.  266,  d.  1302,  2296. 
Moore  y.  His  Creditors,  19  GaL  691,  d.  384, 

396. 
Moore  y.  Hopkins,  83  Gal.  270,  d.  4, 14, 1788. 
Moore  y.  Jackson,  49  Gal.  109,  d.  1841. 
Moore  y.  Jones,  63  Gal.  12,  d.  237, 1442, 1444, 

1447, 1448. 
Moore  y.  Kellogg,  68  Gal.  886,  d.  964, 966. 
Moore  y.  Kerr,  66  Cal.  619,  d.  477. 
Moore  y.  Lent,  81  Cal.  602,  d.  662,  2658. 
Moore  y.  Long  Beach  Deyelopment  Go.,  87 

Cal.  483,  d.  169,  1612, 1513. 
Moore  y.  Los  Angeles,  72  Gal.  287,  d.  1768. 
Moore  y.  Los  Angeles  Infirmary,  49  GaL  669, 

d.  218. 
Moore  y.  McKinlay,  6  Gal.  471,  d.  2^4. 
Moore  y.  Martin,  88  Cal.  428,  d.  660,  1206, 

1221, 1224, 1624, 1633, 1699. 
Moore  y.  Massini,  43  GaU  389,  d.  248,  266, 

1491. 
Moore  y.  Moody,  88  Gal.  273,  d.  236. 
Moore  y.  Moore,  66  Gal.  89,  d.  1327, 1335, 2236. 
Moore  y.  Moore,  60  Cal.  626,  d.  1094. 
Moore  ▼.  Moore,  81  Gal.  195,  d.  1327. 
Moore  ▼.  Morrow,  28  Gal.  651,  d.  1418,  1706, 

1725. 
Moore  y.  Mardock,  26  Gal.  514,  d.  196,  234, 

1784,  2021,  2025,  2092,  2251,  2552,  2736. 
Moore  y.  Patch,  12  Gal.  265,  d.  2827. 
Moore  y.  Beynolds,  1  Gal.  361,  d.  2005. 
Moore  y.  Boff,  18  Gal.  489,  d.  2376. 
Moore  y.  Schofleld,  96  Gal.  486,  d.  3052. 
Moore  y.  Semple,  11  Gal.  360,  d.  149,  2009. 
Moore  y.  Smaw,  17  Gal.  199,  d.  1897,  1908, 

1909, 1913,  2372,  2578,  2579,  2600. 
Moore  V.  Superior  Court,  86  Cal.  496,  d.  2894. 
Moore  y.  Tice,  22  Cal.  613,  d.  170,  1012, 1013. 


Moore  y.  Waddle,  34  Cal.  146,  d.  811,  317, 434, 

606. 
Moore  V.  WUkinson,  13  GaL  478,  d.  463, 1868, 

1876, 1891, 1895,  2370,  2373,  2876. 
Moray.LeRoy,68  GaL  8,  d.  227, 1605,  2287, 

2257,2894. 
Mora  y.  Murphy,  83  Gal.  12,  d.  677,  2450. 
Moraga  y.  Emeric,  4  GaL  308,  d.  97. 
Moran  y.  Abbey,  68  Gal.  163,  d.  250,  438, 443, 

1176. 
Moran  y.  Abbey,  68  Oal.  56,  d.  207,  287,  489, 

1146,2080,  2220,3062,3068. 
Moran  v.  Gardemeyer,  82  Gal.  96,  d.  1106, 1962. 
Moran  y.  Gardemeyer,  82  GaL  102,  d.  1105, 

1963. 
Moran  y.  McCoy,  69  Cal.  611,  d.  1358. 
Moran  y.  Boss,  79  CaL  159,  d.  1053, 1064, 

1066, 1069,  2410,  2419. 
More  y.  Bonnet,  40  Gal.  261,  d.  687,  2478. 
More  y.  Calkins,  86  GaL  177,  d.  1620,  2478, 

2876. 
More  y.  CalkinB,  06  GaL  4SS,  d.  1782,  2878, 

2874, 2892. 
More  y.  Del  Valle,  28  CaL  170,  d.  149,  276, 

673, 1311, 1312, 1813,  2246. 
More  y.  Massini,  82  CaL  690,  d.  817,  1491, 

1678,2863. 
Mora  y.  Masrini,  87  Gal.  482,  d.  465,  1866, 

2372. 
More  y.  Ord,  16  GaL  206,  d.  1486. 
More  y.  Superior  Court,  64  GaL  346,  d.  2314, 

2894. 
Morenhant  y.  Bell,  62  Gal.  836,  d.  2476. 
Morenhaut  y.  Wilson,  62  Gal.  263,  d.  268, 

1924,  1926,  1943. 
Morenhont  y.  Barron,  42  OaL  691,  d.  1292, 

2932,2934. 
Morenhont  y.  Higuera,  82  Gal.  289,  d.  2177, 

2178, 2179. 
Morgan,  Estote  of,  53  OaL  243,  d.  1229, 1264. 
Morgan  v.  Ball,  81  Gal.  93,  d.  1840. 
Morgan  y.  Hecker,  74  Gal.  540,  d.  1840, 1366. 
Morgan  y.  Higgins,  37  Gal.  59,  d.  217,  1816. 
Morgan  y.  Hugg,  6  GaL  400,  d.  204,  220, 

2278. 
Morgan  y.  Lonea,  78  GaL  58,  d.  1441,  1446, 

1448. 
Morgan  y.  Lonee,  80  Gal.  817,  d.  1441. 
Morgan  y.  Lowe,  6  Gal.  325,  d.  313,  314. 
Morgan  y.  McDonald,  70  CaL  32,  d.  964,  966. 
Morgan  y.  Mensies,  60  CaL  341.  d.  881,  832, 

2029,2034. 
Morgan  v.  Menzies,  66  Cal.  248,  d.  2766. 
Morgan  y.  Miller,  62  CaL  492,  d.  2488. 
Morgan  y.  Qyerman  Silver  Min.  Co..  37  OaL 

634,  d.  606. 
Morgan  y.  Southern  Fac.  Co.,  06  OaL  601,  d. 

612,  906,  2068. 


Digitized  by 


Google 


S176 


TABLE  OF  OASES  DIGESTED. 


Morgan  y.  Soathem  Pac  Co.,  96  Cal.  610,  d. 

009,  010. 
Morgan  v.  Steams,  40  Cal.  434,  d.  2031,  2934, 


Morgan  y.  Thrift,  2  Cal.  662,  d.  170,  440, 

2166. 
Morgan  y.  Tdlottmn,   73  Cal.  620,  d.  1010, 

1918. 
Morganstem  y.  Thrift,  66  Cal.  677,  d.  1942, 

2192. 
Morgentbam  y.  Harris,  12  CaL  246,  d.  306, 

306. 
MoriU  y.  LayeUe,  77  Cal.  10,  d.  1910, 2608. 
Morley  y.  Dickinson,  12  Cal.  601,  d.  2761. 
Morley  y.  Elkins,  87  Cal.  464,  d.  83,  286,  489. 
Morrell  y.  Morgan,  66  Cal.  676,  d.  1872, 1376, 

1623,  2631. 
Morrill  y.  Chapnian,  86  Cal.  86,  d.  260, 1032, 

1897,2073. 
Morrill  y.  Eyerson,  77  Cal.  114,  d.  2881. 
Morrill  y.  Morrill,  26  Cal.  288,  d.  430, 436,  442. 
Morrill  y.  Nightingale,  03  Cal.  462,  cl.  604, 606, 

WL 
Morris  y.  Angle,  42  Cal.  286,  d.  162, 177,  262, 

2021. 
Morris  y.  De  Cells,  41  Cal.  331,  d.  2009,  2102. 
Morris  y.  De  Cells,  61  Cal.  66,  d.  31,  34,  1890, 

2073,  2339,  2620,  2621. 
Morris  V.  Lachman,  68  Cal.  109,  d.  1176, 1626, 

1630,  2673,  2674,  3062,  3066. 
Morris  y.  Morris,  14  Cal.  76,  d.  1702. 
Morris  y.  Wilson,  07  Cal.  644,  d.  1831, 1844. 
Morrison,  Ex  parte,  88  Cal.  112,  d.  1383. 
Morrison  y.  Bowman,  29  Cal.  337,  d.  46,  1124, 

1461,  1462,  1627,  2016,  2026,  2887,2891,  3046. 
Morrison  y.  Bradley,  Berdan  &  Co.,  6  Cal. 

603,  d.  660. 
Morrison  y.  Dapman,  3  Cal.  266,  d.  1006, 1638. 
Morrison  y.  Gold  Mountain  etc.  Co.,  62  Cal. 

306,d.  618,  625. 
Morrison  y.  Lods,  89  Cal.  881,  d.  1333,  2467, 

2471,  2697. 
Morris(m  y.  McCue,  46  Cal.  118,  d.  242. 
Morrison  y.  Morrison,  20  Cat.  431,  d.  1794. 
Morrison  y.  Bossignol,  6  Cal.  64,  d.  1729, 2682. 
Morrison  y.  Wilson,  18  Cal.  494,  d.  1016, 11S4, 

1439,  1447,  1468,  1460,  1462,  2112,  2919. 
Morrt8<m  ▼.  Wilson,  30  Cal.  844,  d.  686,  941, 

053,954. 
Morrow  v.  Graves,  77  Cal.  218,  d.  338,  1350. 
Morrow  y.  Superior  Court,  64  Cal.  383,  d.  631, 

632,634. 
Morse  y.  Gibbons,  43  Cal.  877,  d.  1276. 
Morse  t.  Roberts,  2  Cal.  616,  d.  1726. 
Morse  y.  Wright,  60  Cal.  260,  d.  2446. 
Mortimer  y.  Marder,  93  Cal.  172,  d.  1448, 2186, 

2298,2871. 
Morton  y.  Bartning,  68  Cal.  306,  d.  2271. 


Morton  v.  Folger,  16  Cal.  276,  d.  467,  468, 460, 

1020, 1877,  2819. 
Morton  y.  Solambo  Copper  Mln.  Co.,  26  OaL 

527,  d.  1919,  1943. 
Morton  y.  Superior  Court,  66  CaL  496,  d.  489, 

1601. 
Moeely  y.  Torrenoe,  71  CaL  318,  d.  2346, 2347. 
Moseley  y.  Heney,  66  CaL  478,  d.  12M,  1464, 

8060. 
Moses  y.  Thome,  6  Cal.  87,  d.  120. 
Moegroyey.  Harris,  04  Cal.  162,  d.  1610,2487. 
Moss  y.  Atkinson,  44  Cal.  3,  d.  234, 1162,  2112, 

2612. 
Moss  y.  Mayo,  23  Cal.  421,  d.  2827,  2833, 2834. 
Moss  y.  Shear,  25  CaL  38,  d.  1032,  2803, 2810, 

2823,  2836,  2837,  2842. 
Moss  y.  Shear,  30  Cal.  468,  d.  463, 1008, 1011, 

1012, 1014,  2616. 
Moss  y.  Warner,  10  Cal.  206,  d.  1398,  1406^ 

1412, 1416, 1417, 1410. 
Moss  y.  Wilson,  40  Cal.  160,  d.  687. 
Mott  y.  De  Reyes,  46  Cal.  370,  d.  197. 
Mott  y.  £wing,00  Cal.  231,  d.  1286, 1287, 1286, 

1490. 
Mott  y.  Foster,  46  Cal.  72,  d.  2664. 
Mott  y.  Hawthorn,  17  Cal.  68,  d.  2353. 
Mott  y.  Mott,  82  Cal.  413,  d.  1707,  1804,  2272. 
Mott  y.  Reyes,  46  Cal.  879,  d.  206, 1867,  1869, 

1872, 1873,  2131. 
Mott  y.  Smith,  16  Cal.  633,  d.  12,  42,  224,  225, 

926, 1447, 1468, 1459, 1464, 1466,  1882,  1894, 

2372,3054. 
Moulin  y.  Columbet,  22  Cal.  608,  d.  1822. 
Moulton,  Estate  of,  48  Cal.  191,  d.  1110. 
Moulton  y.  Ellmaker,  30  Cal.  627,  d.  97, 112, 

2667. 
Moulton  y.  Harris,  94  Cal.  420,  d.  1196, 2606, 

2611. 
Moulton  y.  Holmes,  57  CaL  337,  d.  1240. 
Moulton  y.  Enapp,  86  Cal.  885,  d.  1077,  I486. 
Moulton  y.  Knapp,  88  CaL  446,  d.  17S2. 
Moulton  y.  Lonx,  52  Cal.  81,  d.  323,  324. 
Moulton  y.  McDermott,  80  CaL  629,  d.  686. 
Moulton  y.  McDermott,  93  Cal.  660,  d.  1030, 

1036. 
Moulton  y.  Parks,  64  Cal.  166,  d.  630,  2168, 

2384,  2744,  2747,  2780. 
Mound  City  etc.  Assn.  y.  Phillip,  64  Cal.  49S, 

d.  1874,  2179. 
Mound  City  etc.  Assn.  y.  Slanson,  66  Gal.  4%, 

d.  681, 2893. 
Mount,  Ex  parte,  66  Cal.  448,  d.  1748. 
Mount  y.  Chapman,  9  Cal.  294,  d.  426, 1562. 
Mount  Blanc  Consolidated  Gravel  Min.  Co. 

y.  Debour,  61  Cal.  364,  d.  1928. 
Mowry  y.  Heney,  86  Cal.  471,  d.  128,  929, 948, 

1201. 
Mowry  y.  Raabe,80  Cal.  606,  d.  218, 1743,1744. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8177 


Mowry  v.  Storbuck,  4  Cal.  274,  d.  1174, 1182, 

1671. 
Hozley  t.  Shepard,  3  Oal.  64,  d.  1834. 
BoyesT.  Griffith,  36  Cal.  566,  d.  244,  258. 
Hoyle  Y.  Connolly,  60  Cal.  296,  d.  469. 
Moyle  V.  Landers,  76  Gal.  695,  d.  116. 
Moylev.  Landen,  78  Cal.  99,  d.  116, 122, 168. 
Hoyle  V.  Landera,  8$  Cal.  679,  d.  657,  .658. 
Moyle  r.  Porter,  61  Cal.  639,  d.  981. 
Moynier,  Ex  parte,  66  Cal.  33,  d.  2164. 
Mudd  V.  Mudd,  98  Cal.  320,  d.  1800, 1802. 
Mudge  T.  Steinhart,  7  8  Oal.  34,  d.  330,  960, 

1656.2270,2734. 
Mndgett  t.  Day,  12  Gal.  139,  d.  44,  69. 
Mndgett  y.  Horrell,  33  Gal.  26,  d.  631, 6S5. 
Huir  T.  GaUoway,  61  Oal.  498,  d.  16, 2091. 
Muir  V.  Meredith,  82  Cal.  19,  d.  175,  250,  267. 
Hair  y.  Superior   Court  of  Contra   Coeta 

County,  68  Cal.  361,  d.  487. 
Mulcahy  y.  Buckley,  100  Cal.  484,  d.  1866, 

1858,  1850, 2260,  2232. 
Mulcahy  y.  Glazier,  51  Gal.  626,  d.  260. 
Moldoon  y.  Lynch,  66  GaL  536,  d.  006. 
Muldrow  y.  KorriB,  3  Oal.  74,  d.  298,  299, 300, 

907,1655. 
Muldrow  y.  Norria,  12  Cal.  831,  d.  297,  299, 

2449. 
Muifordy.  Cohn,  18  Cal.  42,  d.  275, 1485. 
Mulford  y.  Estndillo,  17  Cal.  618,  d.449. 
Mulford  y.  Estudillo,  23  Gal.  94,  d.  279, 1223. 
Mulford  y.  Estudillo,  32  Oal.  131,  d.  241,  263, 

268,  291, 1223, 1731, 1733, 2245. 
Mulford  y.  Le  Franc,  26  Gal.  88,  d.  26,  940, 

941,942. 
Mulholland,  Matter  of,  97  Cal.  627,  d.  716. 

787. 
Mulholland  y.  Heyneman,  19  Cal.  605,  d.  216. 
Mnlkey  y.  Mulkey,  100  Cal.  91,  d.  962,  964. 
Mull  y.  Van  Trees,  60  Cal.  547,  d.  2646. 
MoUally  y.  Irish-American  Benevolent  Soc., 

ety,  69  Oal.  550,  d.  671. 
Mullen  y.  Hunt,  67  Gal.  69,  d.  119,  286. 
MuUer  y.  Boggs,  25  Oal.  175,  d.  12,  686,  942, 

947,  2133,  2431,  2436. 
Muller  y.  Carey,  68  Cal.  688,  d.  1670,  2367. 
MuUer  y.  Jewell,  66  Cal.  216,  d.  2461. 
Muller  V.  Ohm,  66  Oal.  475,  d.  1369. 
MuUer  y.  Southern  Pac.  Branch  By.  Go.,  88 

Gal.  240,  d.  1066, 1068,  2672. 
Mulligan  y.  Smith,  59  Cal.  206,  d.  234,  661, 

645,  677, 2676,  2677,  2681. 
Mulliken  y.  Hull,  6  Oal.  246,  d.  1607,  2241, 

2913. 
Mullins,  Estate  of,  47  Gal.  450,  d.  1283, 1269. 
MuUins  y.  Wieland,  68  Cal.  231,  d.  217. 
Mulrein  y.  Kalloch.  61  Cal.  622,  d.  2514. 
Munch  y.  Williamson,  24  Oal.  167,  d.  1246, 

Smy,  2095. 


Mundell  y.  City  of  Pasadena,  87  Oal.  620.  d. 

2562,2563. 
Munro  y.  Pacific  Goast  etc.  Go.,  84  Gal.  616,  d. 

909, 1091,  1246, 1270,  1271,  2062. 
Munroe  y.  Thomas,  5  Oal.  470,  d.  1203, 1223. 
Munson  y.  Bowen,  80  Oal.  572,  d.  1613, 2241. 
Mutdock  y.  Brooks,  88  Oal.  596,  d.  127. 128, 

317,  318,  460,  1622. 
Murdock  y.  Clarke,  59  Cal.  683,  d.  1292,  1976, 

1977,  2912. 
Murdock  y.  Clarke.  73  Oal.  26^  d.  117. 
Murdock  y.  Clarke,  88  Oal.  884,  d.  8,  2218, 

2219. 
Murdock  y.  Clarke,  90  Oal.  427,  d.  224,  266, 

1138, 1293, 1953,  1967, 1976, 1977, 1978. 
Murdock  y.  De  Vries,  87  Gal.  627,  d.  1488. 
Murdock  y.  Murdock,  7  Oal.  611,  d.  2161. 
Murphy  y,  Bennett,  68  Oal.  528,  d.  210, 1290, 

1292. 
Murphy  y.  De  Groot,  44  Gal.  61.  d.  1389, 1801. 
Murphy  y.  Harris,  77  Oal.  194,  d.  1287,  1289. 
Murphy  y.  Helmrich,  66  Oal.  69,  d.  62. 
Murphy  y.  Napa  Gounty,  20  Oal.  497,  d.  696, 

225^2742. 
Murphy  y.  Kooney,  46  Oal.  78,  d.  682,  2489. 
Murphy  y.  Snyder,  67  Oal.  461,  d.  1281, 1316. 
Murphy  y.  Sumner,  74  Cal.  316,  d.  2323, 2844. 
Murphy  y.  Superior  Court  of  Oolusa  County, 

68  Cal.  520,  d.  2317. 
Murphy  y.  Superior  Court  of   Santa  Clara 
County,  84  Cal.  692,  d.  1371,  1372,  1373, 
1374,2314. 
Murphy  y.  Wallingford,  6  Gal.  648,  d.  1000. 
Murray,  Estate  of,  18  Cal.  688,  d.  1121. 
Murray,  Ex  parte,  43  OaL  466,  d.  783, 1882, 

1883, 1666. 
Murray  y.  Board  of  Supervisors  of  Mariposa 

County,  23  Gal.  492,  d.  491. 
Murray  y.  Golgan,  94  Oal.  436,  d.  636. 
Murray  y.  Dake,  46  Gal.  644,  d.  1017, 1382, 

2441. 
Murray  y.  Oleeoon,  100  Gal.  611,  d.  983. 
Murray  y.  Green,  64  Cal.  363,  d.  182, 948, 1028. 
Murray  y.  Home  Benefit  Loan  Assn.,  90  Gal. 

402,  d.  1641,  1542,  1648,  1649,  1656. 
Murray  y.  White,  82  Gal.  119,  d.  893. 1632. 
Musgroye  y.  Perkins,  9  Cal.  211,  d.  674,  678. 
Myera  y.  Board  of  Supervisors  of  Alameda 

Gounty,  60  Cal.  287,  d.  2737,  2738. 
Myera  y.  Gasey,  14  Cal.  642,  d.  168,  976,  977. 
Myers  v.  Danbenbiss,  84  Oal.  1,  d.  1395, 1497. 
Myers  y.  English,  9  Oal.  341,  d.  533,  536,  648, 

1688. 
Myers  y.  Hamilton,  60  Oal.  289,  d.  490. 
Myers  y.  McDonald,  68  Oal.  162,  d.  272,  441, 

579,  607. 
Myers  v.  Mott,  29  Oal.  869,  d.  343,  844, 1260, 
2173. 


Digitized  by 


Google 


8178 


TABLE  OF  OASES  DIGESTED. 


Myera  y.  Moalton,  71  Gal.  496,  d.  2192, 2196, 

2290,  2462,  2463,  2486. 
Myen  v.  ReinBtein,  67  Oal.  89,  d.  8062. 
Myen  v.  San  Frandaoo,  42  Oal.  216,  d.  910, 

911,  2068. 
Myers  v.  South  Feather  River  Water  Go.,  10 

Oal.  679,  d.  313. 
Myen  ▼.  South  Feather  River  Water  Oo.,  14 

Oal.  268,  d.  814,  602,  2217. 
Myers  t.  Spooner,  66  OaL  267,  d.  166,  1917, 

1929. 
Myers  y.  Tibbab,  72  Oal.  278,  d.  260, 1178. 
Myres  y.  Sorryhne,  67  Oal.  667,  d.  66. 
Myrick  y.  Superior  Oourt,  68  OaL  98,  d.  287. 

Naftager  y.  Oregg,  99  Oal.  83,  d.  182,  2260, 

2943,2944. 
Nagle  y.  OaUfomia  Southern  R.  B.  Oo.,  88 

Oal.  86,  d.  607,  613,  2067,  2060. 
Nagle  y.  Homer,  8  Oal.  353,  d.  416,  419. 
Nagle  y.  Macy,  9  Oal.  426,  d.  1000, 1949, 1976, 

1983,  2006,  2012. 
Nagle  y.  McMurray,  84  Oal.  639,  d.  2721. 
Naglee  y.  Lyman,  14  Oal.  460,  d.  888, 414, 431, 

433,  1740. 
Naglee  y.  Mintnm,  8  Oal.  640,  d.  2208,  2645. 
Naglee  y.  Paciflo  Wharf  Oo.,  20  Oal.  629,  d. 

628. 
Naglee  y.  Palmer,  7  Oal.  643,  d.  2644,  2546, 

2547. 
Naglee  y.  Palmer,  60  Oal.  641,  d.  1899,  2618, 

2622,  2524. 
Naglee  v.  Spencer,  60  Oal.  10,  d.  184. 
NaUy  y.  McDonald,  66  Oal.  630,  d.  1099, 1106. 
Nally  V.  McDonald,  77  Oal.  284,  d.  201,  217. 
Napa,  Oity  of,  y.  Easterby,  61  Oal.  609,  d. 

2149,  2150,  2883. 
Napa,  City  of,  y.  Easterby,  76  Oal.  222,  d. 

2149,  2682,  2690. 
Napa,  City  of,  y.  Howland,  87  Oal.  84,  d.  919, 

922,  923,  1009. 
Napa,  Oity  of,  y.  Bainey,  69  Oal.  275,  d.  1776. 
Napa  Valley  Ry.  Oo.  y.  Napa  Ooonty,  30  Oal. 

436,  d.  647,  1767,  1781. 
Nash  y.  Harris,  67  Cal.  242,  d.  130,  149. 
Nash  y.  Hermosilla,  9  Oal.  684,  d.  906. 
Nathan  y.  Doane,  66  Cal.  348,  d.  236,  1336. 
Nathan  y.  King,  61  Cal.  621,  d.  318. 
Nathan  y.  Sutphen,  68  Oal.  267,  d.  116. 
National  Bank  y.  Union  Ins.  Oo.,  88 Oal.  497, 

d.  1540,  1662,  1986,  1990. 
National  Bank  of  D.  O.  Mills  y.  Herold,  74 

Oal.  603,  d.  310,  312,  317,  2750. 
National  Bank  of  D.  O.  Mills  y.  Porter,  78 

Cal.  430,  d.  1273. 
National  Gold  Bank  y.  McDonald,  61  Gal. 

64,  d.  406. 
Natoma  etc.  Oo.  y.  Parker,  16  Oal.  83,  d.  1606. 


Natoma  Min.  etc  Oo.  y.  MeOoy,  23  Oal.  400, 

d.  2991. 
Natoma  Water  etc.  Oo.  y.  Olarkin,  14  OaL 

544,  d.  226, 1161, 1153, 1491, 1607, 1679, 1885, 

2104,  2992. 
Neal  y.  Byers,  45  Oal.  234,  d.  2066. 
Neal  y.  Neal,  68  Cal.  287,  d.  1162,  1164,  3064. 
Neale  y.  Superior  Court,  77  Oal.  28,  d.  1068, 

1063. 
Neale  y.  Depot  By.  Oo,  94  Oal.  ^  d.  144S, 

1466,2088. 
Neall  y.  Hill,  16  Gal.  145,  d.  90, 649,  «6S,  666, 

667,  663,  664. 
Keedham  y.  San  Francisco  etc  R.  B.  Co.,  87 

Oal.  409,  d.  2049,  2060,  2057,  2068,  2415. 
Needham  y.  Thresher,  49  OaL  392,  d.  668, 

2650. 
Neely  y.  Naglee,  23  Oal.  162,  d.  47,  48,  2116. 
Nehrbas  y.  Central  Pac.  R.  R.  Co.,  62  GaL 

820,  d.  2064,  2162,  2414,  2419. 
NeU  y.  McNear,  67  Cal.  424,  d.  2225. 
Neilson  y.  Crawford,  62  Oal.  248,  d.  686. 
Neilson  y.  Lee,  60  Oal.  656,  d.  68. 
Neistrath,  Estote  of,  66  Cal.  330,  d.  S04S. 
Nelson  y.  Breen,  98  Oal.  246,  d.  2563. 
Nelson  y.  Highland,  13  Oal.  74,  d.  2257. 
Nelson  y.  Lemmon,  10  Gal.  49,  d.  173,  246, 

248. 
Nelson  y.  McOlanahan,  65  Oal.  308,  d.  30S1. 
Nelson  y.  MitcheU,  10  Cal.  92,  d.  173. 
Nelson  y.  Murray,  23  (kl.  338,  d.  2249,  22SL 
Nelson  y.  Nelson,  6  OaL  430,  d.  2615,  2633. 
Nerac,  Estate  o^  36  Oal.  392,  d.  846,  789^ 

1132, 2302. 
Nessler  y.  Bigelov,  60  Gal.  96,  d.  2619. 
Neubanmer  y.  Woodman,  89  Gal.  310,  d.l916» 
Neustadt,  Ex  parte,  82  Oal.  273,  d.  819,  820. 
Keuval  y.  Oowell,  36  Cal.  648,  650,  d.  689. 
Nevada  Banky.  Dresbaob,  63  Oal.  324,  d.  848^ 

1640. 
Nevada  Bank  y.  Steinmits,  64  Oal.  801,  d.  461, 

681,2406. 
Nevada  Bank  y.  Steinmits,  66  OaL  219,  d.  280. 
Nevada  Oounty  etc.  Oanal  Co.  y.  Kidd,  28  OaL 

678,  d.  2236,  2266,  2267,  2268. 
Nevada  County  etc  Oanal  Oo.  y.  Kidd,  87  GaL 

282,  d.  198,  201,  212,  246,  248, 250, 1«0, 1627, 

2243,  2261,  2866,  2986,  8010,  8016,  3018. 
Nevada  Oounty  etc  Oanal  Go.y.  Kidd,  4S  GaL 

180,  d.  162, 1681. 
Nevada  School  Dist.  y.  Shoecraft,  88  Oal.  3^, 

d.  629,  2638. 
Nevada  Water  Oo.  y.  Powell,  34  Oal.  109,  d. 

2984,  2998,  3008. 
Neville  y.  Solano  Oounty,  29  Oal.  251,  d.  694. 
Newbei«  y.  Hanson,  12  Oal.  280,  d.  167. 
NewbiU  y.  Thurston,  65  Oal.  419,  d.  1914.   . 
NewbiU  y.  Whitfield.  63  Oal.  81,  d.  1929. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


S179 


Newoomb  y.  Tiadale,  92  CaU  676,  d.  1074. 
Jewell  ▼.  Desmond,  63  Oal.  242,  d.  216, 1343, 

SOTS. 
Uewell  T.  Desmond,  63  Cal.  242,  d.  2193. 
Hewell  T.  Desmond,  74  Cal.  46,  d,  977, 1846. 
Mewell  T.  Sexton,  61  Cal.  646,  d.  432. 
Newhall  t.  Central  Pao.  B.  B.  Co.,  61  Gal. 

846,  d.  444. 
Kewhall  t.  Provoet,  6  Cal.  86,  d.  1224. 
Newman,  Estate  of,  76  Cal.  213,  d.  961, 1690, 

1696, 1642, 1797,  2163,  2736. 
Newman,  Ex  parte,  9  Cal.  602,  d.  637,  639, 

664,  665,  666,  567,  2650,  2666,  2666. 
Newman  v.  Bank  of  California,  80  Cal.  868, 

d.  685. 
Newman  t.  Bird,  60  Oal.  872.  d.  5, 1310, 2240. 
Newman  y.  Daane,  89  Cal.  697,  d.  1668. 
Newman  y.  Smith,  77  Gal.  22,  d.  1331, 1333, 

1337,  2476,  2598. 
Newman  y.  City  and  County  of  San  Fran- 

daco,  92  Cal.  378,  d.  2620,  2621. 
Newman  y.  Superior  Court  of  San  Frandsco, 

62  Cal.  645,  d.  485. 
Newmark  y.  Chapman,  63  Oal.  667,  d.  321, 


Newton,  Ex  parte,  63  Oal.  6n,  d.  1746, 1761. 
Newton  y.  Hull,  90  Gal.  487,  d.  209, 2440,  2931. 
Neylan  y.  Qreen,  82  Gal.  128,  d.  196,  2760. 
Niagara  etc.  Min.  Co.  v.  Banker  Hill  Min. 

Co.,  59  Cal.  612,  d.  2269,  2399. 
NidioIa8,'Ex  parte,  91  Cal.  640,  d.  724,  732, 

734,  768. 
NichoU  y.  littlefleld,  60  Cal.  288,  d.  171. 
NidioU  y.  Nidioll,  66  Cal.  36,  d.  2958,  2960. 
Nichols  y.  Dunphy,  63  Cal.  664,  d.  1433. 
Nichols  y.  Donphy,  68  Oal.  605,  d.  2071. 
Nicholson  y.  Getchell,  96  Cal.  394,  d.  1492, 

2997. 
Nicholson  y.  Patchin,  6  Oal.  474,  d.  1822. 
Nicholson  y.  Tarpey,  70  Oal.  608,  d.  1147, 1167, 

2681. 
Nicholson  y.  Tarpey,  89  Cal.  617,  d.  976, 1170, 

1173,  2588. 
Nickerson  y.  Galifonua  Baisin  Go.,  61  Gal. 

268,  d.  966. 
Nickerson  y.  Oalifoniia  Stage  Go.,  10  Gal.  620, 

d.  2870. 
Nickerson  y.  Cbattertm,  7  Gal.  668,  d.  2466, 

2458,2462. 
Nioolson  Payement  Co.  y.  Fay,  36  Oal.  696,  d. 

2694. 
Nicolson  Payement  Co.  y.  Painter,  86  Cal. 

699,  d.  2686,  2694. 
Nideyer  y.  Ayers,  83  Cal.  39,  d.  2389,  2887. 
Nideyer  y.  Hall,  67  Cal.  79,  d.  2673. 
Nieto  y.  Carpenter,  7  Oal.  627,  d.  1878. 
Nieto  y.  Carpenter,  21  Oal.  456,  d,  26, 1736, 

1864,  1868,  2298,  2299. 


Nightingale  y.  Scannell,  6  Oal.  606.  d.  1683, 

2200,3056. 
Nightingale  y.  ScanneU,  18  Oal.  816,  d.  1184, 

2660. 
Niles  y.  Edwards,  90  Cal.  10,  d.  269, 1281, 2286. 
Niles  y.  Edwards,  96  Cal.  41,  d.  279, 1599. 
Nimsy.  Johnson,  7  Oal.  110,  d.  251, 1148, 2363. 
Nims  y.  Palmer,  6  Cal.  8,  d.  626,  2843. 
Nisbet  y.  Nash,  52  Cal.  640,  d.  1941.  2209. 
Nissen  y.  Bendixsen,  69  Gal.  621,  d.  1482. 
Noah,  Estate  of,  73  Cal.  590,  d.  1426, 1427, 1429. 
Noah,  Estate  of,  88  Oal.  468,  d.  103, 1092. 
Nobili  y.  Bedman,  6  Cal.  825,  d.  2450. 
Noble,  Ex  parte,  96  Oal.  362,  d.  787, 1383, 1571, 

1697, 2160. 
Noble  y.  Desmond,  72  Oal.  830,  833,  d.  2663. 
Noble  y.  Hook,  24  Cal.  638,  d.  1399. 
Noe  y.  Card,  14  Gal.  676,  d.  980,  1441, 1442, 

1864,  1901. 
Noe  y.  Splivalo,  64  Cal.  207,  d.  1138,  3026. 
Nolan  v.  Beese,  32  Cal.  484,  d.  2695. 
Noonan  y.  Hood,  49  OaL  293,  d.  238,  670, 

1695. 
Noonan  y.  Nunan,  76  OaL  44,  d.  121,  2193, 

2912. 
Noone  y.  Transatlantic  Fire  Ins.  Go.,  88  Oal. 

162,  d.  1587, 1640, 1543, 1550. 
Nooney  y.  Mahoney,  30  Cal.  226,  d.  218, 
Norblett  y.  FarweU,  88  Oal.  165,  d.  291, 1302. 
Norcross  y.  Nunan,  61  Oal.  640,  d.  329,  2461, 

2657. 
Norddentschen  Fener  Yersichemngs  GeselU 

scbaft  y.  Bertheau,  79  Oal.  496.  d.  608, 1557. 
Nordholt  y.  Nordholt,  87  Oal.  662,  d.  991, 

1475,  2881,  2882. 
Noriega  v.  Knight,  20  Oal.  172,  d.  194. 
Norris  y.  Bnrgoyne,  4  Cal.  409,  d.  347. 
Norris  y.  Denton,  2  Oal.  378,  d.  980. 
Norris  y.  ElUot,  89  Oal.  72,  d.  2673,  2574. 
Norris  y.  Farmers  and  Teamsters'  Co.,  6  Cal. 

690,  d.  470,  4n. 
Norris  y.  Harris,  16  Gal.  226,  d.  516,  588,  596, 

1038,  1111,  1378, 1376,  2298,  2506,  3026, 3038. 
Norris  y.  Hensley,  27  Cal.  439,  d.  3041. 
Norris  y.  Hoyt,  18  Cal.  217,  d.  70, 71, 72,  1032. 
Norris  y.  Lapsley,  6  Gal.  47,  d.  1280. 
Norris  y.  Moody,  84  Oal.  143,  d.  960, 1901, 

2599,  2619. 
Norris  y.  Buasell,  6  Gal.  249,  d.  1006,  1146, 

1149,  2296,  2837,  2842,  2844. 
Northam  y.  Gordon,  23  Cal.  255,  d.  1646. 
Northam  y.  Gordon,  46  Oal.  682,  d.  681. 
North  Beach  etc.  B.  B.  Co.,  Appeal  of,  32 

Cal.  499,  d.  200,  2424,  2426,  2651,  2679,  2680. 
North  Bloomfield  etc.  Co.  y.  Keyser,  68  Cal. 

816,  d.  1585,  2313,  2316. 
Northern  Ins.  Co.  y.  Potter,  63  Oal.  157,  d. 

2201. 


Digitized  by 


Google 


8180 


XABLE  OF  CA5ES  DIGESTED. 


Northern  By.  Oo.  ▼.  Jordan,  87  Cal.  23,  d. 

462,  489,  1012,  1026, 1626,  2070,  2779. 
North  Pac.  Coast  B.  B.  Oo.  v.  Gardner,  79 

Cal.  213,  d.  1774. 
North  Pac.  B.  B.  Co.  t.  Beynolda,  50  Oal.  90, 

d.  1068,  1072,  1291. 
North  Pac.  B.  B.  Co.  t.  Beynolda,  60  Cal. 

280,  d.  1505. 
Norton  V.  Atchison  etc.  B.  B.  Co.,  97  Oal. 

888,  d.  239,  959,  964,  1638. 
Norton  v.  Courtney,  53  Oal.  690,  d.  2706. 
Norton  v.  Hyatt,  8  Oal.  539,  d.  2518,  2522,  2523. 
Norton  v.  Jackson,  6  Cal.  282,  d.  602,  707, 

2466,  2928. 
Norton  t.  Larco,  30  Cal.  126,  d.  8,  2624. 
Norton  v.  Stnrla,  88  Oal.  559,  d.  239,  1300. 
Norton  v.  Walsh,  94  Cal.  584,  d.  104,  1248. 
Norton  y.  Whitehead,  84  CaL  263,  d.  65,  66, 

206,  310,  316. 
Norwood  V.  Kenfield,  30  Cal.  803,  d.  206,  249, 

1049,  VXO,  3066. 
Norwood  T.  Kenfield,  84  Oal.  829,  d.  679,  706, 

1631. 
Notman  t.  Oreen,  90  Cal.  172,  d.  434. 
Nouguea  t.  Douglass,  7  Cal.  66,  d.  683,  584, 

536,  1769,  2133,  2601,  2791. 
NounnanT.  Sutter  Land  Co.,  81  Gal.  1,  d. 

1330.  1332. 
Nowland  v.  Vaughn,  9  Cal.  61,  d.  109. 
Noyes  v.  Southern  Pao.  B.  B.  Co.,  92  Oal. 

285,  d.  2057. 
Nudd  Y.  Thompson,  84  Oal.  89,  d.  1168, 1604, 

2457. 
Nugent  v.  Locke,  4  Oal.  818,  d.  2194. 
Nunau  v.  Berry,  66  Cal.  305,  d.  986. 
Nttuan  ▼.  San  Francisco,  88  Oal.  689,  d.  912, 

1628,  1759,  2253. 
Nunan  v.  Valentine,  83  Oal.  588,  d.  191. 
Nunei  v.  Morgan,  77  Oal.  427,  d.  902,  2582, 

2613,  2614. 
Nuttall  V.  Lorejoy,  90  Oal.  168,  d.  246,  2774, 

2777. 
Nye  T.  Marysville  etc  St.  B.  B.  Co.,  97  Oal. 

461,  d.  143,  609,  2092. 

OakUnd  t.  Carpentier,  IS  Cal.  540,  d.  2032, 
2036,  2168,  2629,  2686,  2738,  2746. 

Oakland  v.  Oarpentier,  21  Oal.  642,  d.  1333, 
2041,  2128,  2649. 

Oakland  v.  Whipple,  89  Oal.  113,  d.  250,  2806, 


Oakland  Bank  of  Savings  v.  WilooK,  flO  CU 

126,  d.  402. 
Oakland  Cotton  Mfg.  Co.  v.  Jennings,  46  Cal 

176,  d.  2567. 
Oakland  Gaslight  Oo.  v.  Damenm,  67  OaL 

292,  d.  176. 
Oakland  Gaslight  Oo.  t.  Dameron,  67  Cal. 

663,  d.  647,  1710,  2641. 
Oakland  Paving  Oo.  v.  Bagge,  79  Oal.  430,  d. 

289.2722. 
Oakland  Paving  Oo.  v.  Barstow,  79  Oal.  45,  d. 


Oakland  v.  Whipple,  44  Cal.  803,  d.  276,  2821. 
Oakland  Bank  of  Savings  v.  Applegarth,  67 

Oal.  88,  d.  2861. 
Oakland  Bank  of  Savings  v.  Bumham,  60 

Cal.  4,  d.  450. 
Oakland  Bank  of  Savings  v.  Marfey,  68  Cal. 

465,  d.  2049,  2109. 


Oakland  Paving  Co.  v.  Hilton,  60  Oal.  479,  d. 

527,  628,  531,  2601,  2692. 
Oakland  Paving  Oo.  v.  Bier,  52  Cal.  270,  d. 

642,  643,  2675,  2688,  2689.  2600.  2694,  2806. 
Oakland  Paving  Oo.  v.  Tompkbis,  72  Oal.  6, 

d.  581,  3077. 
Oakland  B.  B.  Co.  v.  Oakland  etc.  B.  B.  Oo., 

45  Oal.  365,  d.  1322,  1325,  1326,  2420,  2422. 
Oakley  v.  Stuart,  62  Oal.  621,  d.  2828,  2344, 

2348,2382. 
Oaks  V.  Oaks,  94  Cal.  66,  d.  1401, 1414, 1415. 
Oaks  V.  Bodgers.  48  Oal.  197,  d.  1460,  2124, 

2273. 
Oaks  V.  Scheifferly,  74  Oal.  478,  d.  2561, 2562, 

2761. 
Obersteller  v.  Commercial  Assur.  Co.,  96  Oal. 

645,  d.  1544,  1598. 
O'Brien  v.  Brady,  28  Oal.  248,  d.  217, 218, 220. 
O'Brien  v.  Chamberlain,  60  Gal.  285,  d.  1207. 
O'Brien  v.  Colusa  County,  67  Cal.  603,  d. 

2222,2744. 
O'Brien  v.  Foreman,  46  Oal.  80,  d.  1464. 
O'Brien  v.  Greenebaum,  92  Oal.  104,  d.  380, 

381. 
O'Brien  v.  Jones,  44  Cal.  198,  d.  1704. 
O'Brien  v.  Shaw's  Flat  etc.  Co.,  10  Gal.  343, 

d.  680. 
O'Callaghan  v.  Bode,  84  Cal.  489,  d.  206,  010. 

1181, 1185, 1477, 1533,  2060,  2062,  2168,  2169, 

2260,  2279,  2971. 
O'Callaghan  v.  Booth,  6  Oal.  68,  d.  1304,  ISM, 

1314, 1316, 1320,  2884. 
Occidental  Building  and  Loan  Assn.  y.  Sul- 
livan, 62  Oal.  394,  d.  2223,  2903. 
O'ConneU  v.  Dougherty,  82  Oal.  458,  d.  lOOS, 

1886. 
O'ConneU  v.  Main  and  Tbnth  Streets  Hotel 

Co.,  90  Oal.  515,  d.  225,  248,  477, 1292,  2087. 
O'Oonner  v.  Corbitt,  3  Oal.  870,  d.  6.  2330, 

2332,2909. 
O'Connor  v.  StaA,  2  Oal.  163,  d.  250,  2212. 
O'Connor  v.  Blake,  20  Cal.  812,  d.  3,  332,  342, 

344, 1699,  2483. 
O'Connor  v.  Dingley,  26  Cal.  11,  d.  479. 
O'Connor  v.  Ellmaker,  83  Oal.  452,  d.  1636. 
O'Connor  v.  Flynn,  57  Cal.  203,  d.  1243, 1244. 
O'Connor  v.  Fogle,  63  Oal.  9,  d.  29,  2619. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


3181 


O'Connor  T.Frasher,  53  Cal.  435,  d.  1287,  2258. 
O'Connor  v.  Frasher,  56  Cal.  499.  d.  2372,  2374. 
O'Connor  v.  Good,  60  Cal.  622,  d.  2372,  2374. 
O'Connor  v.  Hazard,  60  Cal.  622,  d.  2372,  2374. 
O'Connor  v.  Irvine,  74  Cal.  436,  d.  1921,  2839, 

2892,28%. 
O'Connor  y.  Kelly,  41  Cal.  432,  d.  1712, 1718, 

1719. 
Odd  Fellows'  Mnt.  Aid  Asim.  T.  James,  63  Cal. 

698,  d.  1825,  2763. 
Odd  Fellows'  Sav.  Bank  v.  Banton,  46  Cal.  603, 

d.  2443.  2446,  2656. 
Odd  Fellows'  Say.  Bank  t.  Deuprey,  66  Cal. 

168,  d.  2097,  2101, 2102. 
Odd  Fellows'  Sav.  Bank  y.  Harrigan,  68  Cal. 

229,  d.  2876. 
Odell  T.  Wilson,  63  Cal.  169,  d.  001,  2000. 
O'Doonell  t.  Jackson,  69  Cal.  622,  d.  2688. 
O'DonneU  v.  Kramer,  65  Cal.  363,  d.  1842, 

1867. 
O'Farrell  v.  Harney,  61  Cal.  125.  d.  938,  2766. 
Ogbnm  V.  Connor,  46  Cal.  346,  d.  993, 1283, 

1286,  3001. 
Ogden  T.  MUla,  3  Cal.  263,  d.  847. 
Oglesby  ▼.  Hollister,  76  Cal.  136,  d.  676,  680, 

682,2846. 
O'Grady  v.  Bamhisel,  23  Cal.  287,  d.  2809, 

2838,  2842,  2844. 
O'Hale  V.  Sacramento,  48  Cal.  212,  d.  2046. 
O'Hanlon  t.  Denvir,  81  Cal.  60,  d.  605,  2330, 

2>S7. 
Ohleyer  v.  Bonoe,  66  (ki.  644,  d.  262,  386, 

1360. 
Obm,  Estate  of,  82  Cal.  160,  d.  91,  92. 
Ohm  y.  San  Francisco,  92  Cal.  437,  d.  1666, 

1651, 1905,  2234.  2327,  2619,  2620. 
Ohm  y.  Superior  Conrt,  86  Cal.  545,  d.  487, 

1248, 1353. 
O'Kane  v.  Daly,  63  Cal.  317,  d.  114. 
O'Kane  y.  Hyde,  70  Cal.  6,  d.  306,  307. 
O'KeiSe  y.  Conningham,  9  Cal.  689,  d.  1914, 

1916. 
Old  Sancelito  etc.  Co.  y.  Commercial  etc. 

Assnr.  Co.,  66  Cal.  253.  d.  295. 
Olendorf  y.  Swarta,  6  Cal.  480,  d.  424. 
Oliphant  y.  Whitney,  84  Cal.  26,  d.  499,  968, 

2266. 
Oliyas  y.  Oliyas,  61  Cal.  382,  d.  232, 239,  2881, 


Oliver  v.  Walsh,  6  Cal.  456,  d.  310,  817,  2856. 
Oliveres,  In  re.  21  Cal.  416,  d.  631. 
Olney  v.  Sawyer,  64  Cal.  379,  d.  676,  676. 
Olson  V,  Lovell,  91  Cal.  506,  d.  1196. 
Olvera,  Estate  of,  70  Cal.  184,  d.  1109. 
Omnibus  R.  R.  Co.  v.  Baldwin,  67  Cal.  160,  d. 

559, 2420,  2422. 
Onderdonk  v.  San  Francisco,  75  Cal.  534,  d. 

105, 161,  2515,  2685. 


O'Neil  y.  Donahue,  67  Cal.  226,  d.  671,  2872. 
O'Neil  V.  Dougherty,  46  Cal.  576,  d.  104. 
O'NeU  V.  Dougherty,  47  Cal.  164,  d.  2096. 
O'Neil  V.  Magner,  81  Cal.  631,  d.  415,  432, 

2623. 
O'Neil  V.  O'Neil,  64  Cal,  187.  d.  2950. 
Onesti  y.  Freelon,  61  Cal.  626.  d.  263, 493, 496. 
Oneto  v.  Restano,  78  Cal.  374,  d.  29, 1287, 

3003,3004. 
Oneto  V.  Restano,  89  Cal.  63,  d.  33,  1703. 
Ontario  Land  etc.  Co.  y.  Bedford,  90  Cal. 

181,  d.  1986,  2009. 
Ontario  State  Bank  y.  Geny,  01  Cal.  94,  d. 

1401, 1407, 1409. 
Ontario  State  Bank  y.  Tibbits,  80  Cal.  68,  d. 

659. 
Opera  House  Asan.  y.  Bert,  62  Cal.  471,  d. 

1302, 1309. 
Orange  County  y,  Harris,  97  Cal.  600,  d.  539, 

542,  2662.  2743,  2847. 
Orcutt  y.  Pacific  Coast  By.  Co.,  86  Cal.  291, 

d.  239,  2060,  2062,  2414,  2416. 
Ord  y.Bartlett,  83  Cal.  428,  d.  206,  208, 1999. 
Ord  y.  Chester,  18  Cal.  77,  d.  676. 
Ord  y.  De  la  Guerra,  18  Cal.  67,  d.  1450, 1461, 

1452,  2628,  2640. 
Ord  y.  Little,  3  Cal.  287,  d.  1250, 1260. 
Ord  y.  McKee,  6  Cal.  516,  d.  66,  1083,  1983, 

1992, 1998,  2002. 
Ord  y.  Ord,  99  Cal.  623,  d.  1166. 
Ord  y.  Steamer  Uncle  Sam,  13  Cal.  869,  d.  18. 

509,  2249. 
Order  of  the  Mutual  Companions  y.  Griest 

76  Cal.  494,  d.  2904,  2905. 
Orena  v.  City  of  Santa  Barbara,  91  Cal.  621, 

d.  30,  467,  2156,  2398,  26n. 
Orena  y.  Sherman,  61  Cal.  101,  d.  2814. 
Orient  Ins.  Co.  v.  Reed,  81  Cal.  146,  d.  1567. 
Original  Co.  etc.  y.  Winthrop  Min.  Co.,  60 

Cal.  681,  d.  1919. 
Orman  y.  Riley,  16  Cal.  48,  d.  69,  1042. 
Ombaum  y.  His  Creditors,  61  Cal.  466,  d. 

168.  463,  676, 1286, 1809. 1406. 
Oro  Min.  etc.  Co.  y.  Starr,  76  Cal.  166,  d 

2485. 
Orosco  v.  Gagliardo,  22  Cal.  83,  d.  70.  72, 2452. 
O'Rourke  v.  O'Connor,  39  Cal.  442,  d.  1608, 

1957,  2111. 
Oroville  etc.  B.  R.  Co.  y.  Plnmas  County,  37 

Cal.  364,  d.  614,  617,  661,  662,  1333, 1781, 

1784,  2238,  2647. 
Orr,  Matter  of  Estate  of,  20  Cal.  101,  d.  1412, 

1423. 
Orr  y.  Stewart,  67  Cal.  276,  d.  1968,  2338, 2389. 
Ortega  y.  Cordero,  88  Cal.  221,  d.  174,  200, 

243. 
Ortia,  Estate  of,  86  Cal.  806,  d.  1238, 1256. 
Ortman  y.  Dixon,  9  Cal.  23,  d.  1506, 1778. 


Digitized  by 


Google 


S182 


TABLE  OF  OASES  DIGESTED. 


Ortman  t.  Dixon,  13  Oal.  33,  d.  240,  1077, 

2230,  2642,  2998,  3006,  3007,  3018. 
Osborn,  Estate  of,  87  Gal.  1,  d.  1251, 128L 
Oflborn  v.  Hendrickson,  6  Oal.  176,  d.  126. 
Osborn  t.  Hendrickson,  7  Cal.  282,  d.  1169. 
Osborn  t.  Hendrickson,  8  Oal.  31,  d.  1192. 

2485,2910. 
Osborne  t.  Clark,  60  Oal.  622,  d.  2642. 
Osborne  y.  Elliott,  1  Cal.  837,  d.  602,  2607. 
Osborne  y.  Bndioott,  6  Oal.  14D,  d.  1136,  2614> 

2883,2884. 
Osborne  t.  Wainwrigbt,  52  Cal.  812,  d.  1646. 
Osgood  v.  El  Dorado  etc.  Co.,  66  Oal.  671,  d. 

2999,  3000,  3001,  3006. 
O'Sbea  y.  Wilkinson,  95  Cal.  464,  d.  160,  986, 

1476, 1477. 
Osment  y.  McElrath,  68  Cal.  466,  d.  206,  863i 

1169,  1288,  2208,  2605,  2638,  2644. 
O'Soiliyan,  EsUte  of,  84  Oal.  444,  d.  1114, 

1120. 
Otero  y.  Bnllard,  8  Oal.  188,  d.  979,  2267. 
Otis  y.  Haseltine,  27  Cal.  80,  d.  2607. 
Otto  y.  Jonmeyman  Tailors'  etc  Union,  76 

Cal.  308,  d.  2905,  2906. 
Ould  y.  Stoddard,  54  Cal.  613,  d.  1090. 
Onllahan  y.  Baldwin,  100  Cal.  648,  d.  66,  67. 
Oullahan  y.  Morrissey,  73  Oal.  297,  d.  87,  200. 
Onllahan  y.  SUrbnck,  21  Cal.  413,  d.  216, 217. 
Oullahan  y.  Sweeney,  79  Oal.  637,  d.  2840. 
Oyeracre  y.  Blake,  82  Oal.  77,  d.  60,  289, 2064, 

2108. 
Overall  y.  County  of  Tulare,  100  Oal.  61,  d. 

2563. 
Owen  y.  Doty,  27  Oal.  602,  d.  1302, 1306, 1312, 

1313. 
Owen  y.  Fowler,  24  Oal.  192.  d.  1022, 1023. 
Owen  y.  Frink,  24  Oal.  171,  d.  238,  1184,  2542, 

2585,  2590,  2595. 
Owen  v.  Morton,  24  Oal.  873,  d.  262,  261,  680, 

682,  1022,  1023. 
Owens  y.  Colgan,  07  Cal.  464,  d.  1669, 1670. 
Owens  y.  Jackson,  9  OaL  322,  d.  2770,  2772, 

2778. 
Oxarart,  Estate  of,  78  Cal.  109,  d.  1126. 

Pacheoo,  EsUte  of,  28  Cal.  476,  d.  1228, 1282. 
Pacheco,  Estate  of,  29  Cal.  224,  d.  Ill,  1230, 

1731. 
Pacheco  t.  Beck,  62  Cal.  8,  d.  1046, 1770. 
Pacheco  y.  Pemal,  2  Oal.  160,  d.  276. 
Pacheoo  y.  Hunsacker,  14  Cal.  120,  d.  1366, 

1671, 2559. 
Pacific  Bank  y.  De  Ro,  37  Oal.  638,  d.  616, 

617, 1666. 
Pacific  Bank  v.  Robinson,  67  Oal.  620,  d.  1202, 

2748. 
Pacific  Bridge  Co.  y.  Kirkham,  64  Cal.  658, 

d.  222,  472,  916. 


Pacific  Bridge  Co.  y.  Kirkham,  64  OaL  619 

d.  547. 
Pacific  Coast  By.  Co.  y.  Porter,  74  GaL  261, 

d.  1059, 1068,  1072. 
Pacific  Coast  By.  Co.  y.  Snperiw  Ooort,  79 

Cal.  103,  d.  284. 
Pacific  etc.  Pub.  Assn.  y.  McKenney,  77  OaL 

601,  d.  591. 
Pacific  Factor  Co.  y.  Adler,  90  Oal.  110,  d.  683, 

906,  906,  2478. 
Pacific  Fire  Ina.  Co.  y.  Pacific  Surety  Co.,  93 

Cal.  7,  d.  2762. 
Pacific  Mut.  life  Ins.  Co.  y.  Shepardaoo,  70 

Oal.  376,  d.  117. 
Pacific  Mut.  life  Ino.  Co.  y.  Shepordaon,  77 

Oal.  346,  d.  1966. 
Pacific  Mut.  Life  Ins.  Oo.  y.  Stroup,  83  OaL 

160, 153,  d.  28, 1711, 1970,  2112. 
Padfic  Paving  Go.  y.  Bolton,  89  OaL  164, 

d.  120, 123. 
Pacific  Paving  Co.  y.  B<dton,  97  OaL  8,  d.  2173, 

2716. 
Pacific  By.  Oo.  y.  Wade,  01  OaL  449,  d.  1688, 

2420,  2428,  2429,  2430. 
Pacific  RoUing  MiU  Co.  y.  Telegraph  Wn  Oob, 

79  Oal.  340,  d.  217. 
Pacific  Rolling  Mill  Co.  y.  Biverade  etc.  By. 

Co.,  90  Cal.  627,  d.  2682. 
Pacific  Trust  Co.  v.  Dorsey,  72  OaL  66,  d.  82L 
Pacific  Tacht  Club  y.  Sausalito  Bay  Water 

Co.,  98  Oal.  487,  d.  2950. 
Packard  y.  Arellanes,  17  OaL  625,  d.  14tt, 

1461, 1462, 1463. 
Packard  y.  Bird,  40  OaL  878,  d.  148, 183, 1208. 
Packard  y.  Johnson,  61  OaL  646,  d.  879,  eSOb 

681,2448. 
Packard  y.  Johnson,  67  Oal.  180,  d.  880,  KL 
Packard  y.  Moss,  88  Cal.  123,  d.  27,  2619. 
Packard  v.  Wilson,  72  Oal.  124,  d.  668. 
Packer  v.  Bird,  71  CaL  134,  d.  298L 
Packer  v.  Doray,  98  CaL  315,  d.  2068'. 
Packer  y.  Heaton,  9  CaL  668,  d.  1917,  2067, 

3068. 
Faxe,  Estate  of,  60  Oal.  40,  d.  2172. 
Page,  Eetete  of,  57  OaL  288,  d.  138, 1240. 
Page  v.  Board  of  Supervisors  of  Los  Angelea 
County,  85  Oal.  50,  d.  1041, 1770, 2029, 2030. 
Page  V.  EUis,  9  GaL  248,  d.  1661. 
Page  V.  Fowler,  28  CaL  605,  d.  30,  1878,  2330, 

2333. 
Page  y.  Fowler,  87  Cal.  100,  d.  23, 1731, 1887, 

2294,  2829,  2384. 
Page  y.  Fowler,  89  OaL  413,  d.  1830,  2456, 

2871. 
Page  y.  Hobbs,  27  Oal.  483,  d.  1878,  2333, 

2334. 
Page  V.  Latham,  Jr.,  60  Oal.  601,  d.  146. 
Page  V.  Latham,  63  OaL  76,  d.  834. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8183 


Page  T.  Kaglee,  6  Oal.  241,  d.  2889,  2890. 
Page  ▼.  O'Brien,  86  Oal.  669,  d.  166, 1000, 1001, 

1003. 
Page  V.  Page,  77  Cal.  83,  d.  086,  2275. 
Page  V.  Bandall,  6  Oal.  32,  d.  2311. 
Page  T.  Bogera,  31  Cal.  293,  d.  1202,  1210, 

1216, 1608. 
Page  ▼.  Stimmen,  70  Oal.  121,  d.  1942. 
Page  T.  Superior  Ooort  of  Alameda  Oounty, 

76  Oal.  372,  d.  986. 
Page  T.  Tucker,  64  Oal.  121,  d.  1236,  2962. 
Page  T.  Vilhac,  42  Cal.  75,  d.  1951. 
Page  T.  Warner,  4  Oal.  395,  d.  420. 
Page  T.  Williama,  54  Cal.  662,  d.  1564, 2264. 
Paige  y.  Carroll,  61  Oal.  211,  d.  2628. 
Paige  T.  Carroll,  61  Oal.  216,  d.  2960. 
Paige  T.  Carter,  64  CaL  480,  d.  413,  309,  6S7, 

3065. 
Paige  y.  O'Neal,  12  Oal.  483,  d.  152,  204, 1167, 

1344,  1349,  1675,  2465,  2500,  2557,  2967,  S060. 
I^uge  y.  Bocky  Ford  Canal  etc  Co.,  88  CaL  84, 

d.  2995,  3005,  3000. 
Paige  y.  Eoeding,  89  Cal.  69.  d.  144. 
Paige  y.  Boeding,  96  Oal.  888,  d.  40, 148,  OO, 

167. 
Paine  y.  Linhill,  10  Oal.  370,  d.  160. 
Painter  y.  Painter,  68  Oal.  395,  d.  2206. 
Painter  y.  Painter,  78  Oal.  626,  d.  1095. 
Fainter  y.  Painter,  98  Cal.  625,  d.  187, 189. 
Painter  y.  Paaadena  Land  and  Water  Oo.,  91 

Oal.  74,  d.  941,  947,  948. 
Palache  y.  Hnnt,  64  Cal.  473,  d.  83, 188. 
Palache   y.  Padflc   Ina.  Co.,  42   Cal.   418, 

d.  1568,  2661. 
Palmdale  Irrigation  Dist.  y.  Bathke,  91  Oal. 

588,  d.  160, 1576. 
Palmer,  Ex  parte,  86  Cal.  681,  d.  814, 1880. 
Palmer  d;  Bejr  y.  Barclay,  92  Cat.  199,  d.  964, 

2960. 
Palmer  y.  Boling,  8  Oal .  384,  d.  2796,  2803. 
Palmer  y.  Brown,  1  Oal.  42,  d.  248. 
Palmer  y.  Galyin,  72  Oal.  183,  d.  1653,2341, 

2634. 
Palmer  y.  Goodwin,  5  Cal.  458,  d.  428,  433. 
Palmer  y.  Howard,  72  Cal.  293,  d.  2492, 2494, 

2501. 
Palmer  y.  MarysyiUe  Democrat  Pub.  Co.,  90 

CaL  168,  d.  2106. 
Palmer  y.  McCaSerty,  15  Cal.  334,  d.  1024, 1182. 
Palmer  y.  Melvin,  6  Oal.  661,  d.  341. 
Palmer  y.  Beynolds,  3  Oal.  896,  d.  1627. 
Palmer  y.  Shaw,  16  Cal.  93,  d.  2632,  2633. 
Palmer  y.  Snyder,  67  Cal.  106,  d.  2508. 
Palmer  y.  Stewart,  2  Cal.  348,  d.  216. 
Palmer  y.  Tripp,  6  Cal.  82,  d.  3069. 
Palmer  y.  Tripp's  Admr.,  8  Cal.  96,  d.  418. 
Palmer  y.  Uncas  Min.  Co.,  70  CaL  614,  d.975, 

1837, 1843, 1854. 


Palmer  y.  Vance,  13  Cal.  563,  d.  340,  342. 
Palmer  y.  White,  70  Cal.  220,  d.  475. 
Palmtag  v.  Doutrick,  59  Gal.  164,  d.  375, 1712, 

2284,  2285,  2290. 
Palomares,  Estate  of,  63  Cal.  402,  d.  1092. 
Panaud  y.  Jones,  1  CaL  488,  d.  69,  499,  1129, 
1234, 1261, 1450, 1451,  2432, 2471,  2908,  2909, 
8026,  3027,  3028. 
Pancoast  y.  Pancoast,  57  Cal.  320,  d.  1445. 
Pardee  y.  Gray,  66  Oal.  624,  d.  1804. 
Pardy  y.  Montgomery,  77  Cal.  326,  d.  151, 

253. 
Paris  y.  Baynor,  76  Cal.  647,  d.  149, 172, 175, 

2092,2099. 
Parke  y.  Frank,  75  Oal.  364,  d.  67,  905. 
Parke  y.  Hinds,  14  Cal.  416,  d.  2190,  2191. 
Parke  y.  Eilham,  8  Cal.  77,  d.  1142,  1933, 

2118,  3010. 
Parke  y.  Williams,  7  Oal.  247,  d.  1649,  2617, 

2618. 
Parker  y.  Altscbol,  60  Cal.  380,  d.  254. 
Parker  y.  Bernal,  66  Cal.  118,  d.  1248. 
Parker  y.  Bernal,  68  Cal.  122,  d.  278. 
Parker  y.  Dnff,  47  CaL  654,  d.  1473,  2327, 

2361,2362. 
Parker  y.  Larsen,  86  Oal.  236,  d.  2990. 
Parker  v.  Page,  38  Cal.  522,  d.  259,  2749. 
Parker  y.  Beay,  76  Oal.  103,  d.  168, 169,  2707, 

2709. 
Parker  y.  Sayage  Placer  Min.  Co.,  61  Cal.  348, 

d.  1857. 
Parker  y.  Shephard,  1  Oal.  131,  d.  968. 
Parker  y.  Smith,  4  Oal.  105,  d.  1187. 
Parks  y.  Alta  California  TeL  Co.,  14  Oal.  422, 

d.  2848,2849. 
Parks  V.  Barney,  55  Oal.  239,  d.  1348. 
Parks  y.  Dunlap,  86  Cal.  189,  d.  986,  986. 
Parks  Canal  etc.  Co.  y.  Hoyt,  67  CaL  44,  d. 

669,3006. 
Pamell  y.  Hahn,  61  Oal.  131,  d.  1613, 1617. 
Pamell  y.  Hancock,  48  Oal.  452,  d.  126. 
Parrott  y.  Byera,  40  Oal.  614,  d.  628,  667,  668, 

661, 976, 1502. 
Parrott  y.  Den,  34  CaL  79,  d.  960,  964,  966. 
Parrott  y.  Floyd,  54  Cal.  634,  d.  1606. 
Parry  y.  Kelley,  52  Cal.  334,  d.  1460. 
Parsons,  Estate  of,  65  Cal.  240,  d.  1242, 1252, 

1257. 
Parsons  y.  Davis,  8  Oal.  421,  d.  197. 
Parsons  y.  Fairbanks,  22  CaL  843,  d.  1946, 

1973. 
Parsons  y.  San  Frandsco,  23  Cal.  462,  d.  2673. 
Parsons  y.  SmiUe,  97  CaL  647,  d.  960,  1080, 

1323,2933. 
Parsons  y.  Toolamne  Water  Co.,  5  Oal.  43,  d. 

632, 1666,  2119. 
Partridge  y.  Lucas,  99  OaL  519,  d.  2687, 2696, 
2708,2712. 


Digitized  by 


Google 


8184 


TABLE  OF  OASES  DIGESTED. 


Partridge  v.  McEinney,  10  Gal.  181,  d.  21, 

1924,  2112. 
Partridge  v.  McKinney,  13  Cal.  168,  d.  1917. 
Partridge  t.  Saa  Francisco,  27  Oal.  415,  d. 

2089,2093. 
Partridge  v.  Shepherd,  71  Cal.  470,  d.  29, 1021, 

1600, 1765,  1756,  2873,  3063. 
Pasadena,  City  o^  v.  Stimson,  91  Oal.  238,  d. 

224,  668,  1056,  1067, 1058,  1060, 1061, 1062, 

1064, 1066,  1652,  2599. 
Pastene  t.  Adams,  49  Oal.  87,  d.  2066. 
Patchett  y.  Pacific  Ooast  By.  Oo.,  100  Oal. 

606,  d.  992,  2617. 
Pateman  v.  Tyrrel,  60  Oal.  320,  d.  112. 
Patent  Brick  Co.  t.  Moore,  76  Cal.  205,  d.  817, 

906, 1837, 1838, 1862,  2070,  2072,  2099. 
Patochi  T.  Central  Pac.  B.  B.  Co.,  62  Oal.  90, 

d.  2967. 
Patrick  v.  Montader,  13  Cal.  434,  d.  830,  838. 
Patrick  v.  Morse,  64  Cal.  462,  d.  261. 
Pattee  t.  Moyle,  44  Cal.  363,  d.  2527. 
Patten  v.  Green,  13  Cal.  326,  d.  2807,  2818. 
Patten  v.  Hicka,  43  Cal.  609,  d.  2606,  2618. 
Patten  v.  Bay,  4  Cal.  287,  d.  2618. 
Patterson  t.  Board  of  Supervisors,  60  Cal. 

344,  d.  213. 
Patterson  v.  Donner,  48  Oal.  309,  d.  693, 949, 

950,  951, 1333, 1967,  2008. 
Patterson  v.  Ely,  19  Cal.  28,  d.  280,  912, 1008, 

1025,  2060,  2070,  2075,  2239,  2240, 2665,  2965. 
Patterson  v.  Keystone  Min.  Co.,  23  Cal.  675, 

d.  1939. 
Patterson  v.  Keystone  Min.  Co.,  80  Oal.  360, 

d.  39, 1146, 1148, 1150, 1939, 1942,2234, 2279, 

2912,  3066. 
Patterson  ▼.  Manyan,  93  Cal.  128,  d.  1888, 

1390,  1391,  1396. 
Patterson  v.  Sharp,  41  Oal.  133,  d.  168,  1168, 

2861. 
Patterson  t.  Yuba  County,  12  Cal.  106,  d.  639, 

1600. 
Fattison  v.  Tuba  County,  13  Oal.  176,  d.  638, 

645,  606, 1500,  2406,  2792. 
Patton  V.  Placer  County,  30  Cal.  176,  d.  867. 
Patty  V.  Colgan,  97  Oal.  261,  d.  664, 1776. 
Paty  V.  Smith,  50  Oal.  153,  d.  1376. 
Paul  T.  Magee,  18  Cal.  698,  d.  2666. 
Paul  V.  Silver,  16  Oal.  73,  d.  88,  238,  1817. 
Paulsen  v.  Schults,  85  Cal.  538,  d.  11, 1822. 
Paulson  V.  Nunan,  64  Cal.  123,  d.  1291. 
Paulson  V.  Nunan,  64  Oal.  290,  d.  1281. 
Paulson  V.  Nunan,  72  Cal.  243,  d.  1267,  2746. 
Pavisich  v.  Bean,  48  Cal.  364,  d.  325,  2169. 
Paxson  T.  Holt,  40  Cal.  466,  d.  2042. 
Payne  v.  Bensley,  8  Cal.  260,  d.  333,  481. 
Payne  v.  Elliot,  54  Cal.  339,  d.  302,  631,  2868. 
Payne  t.  English,  79  Cal.   640,  d.  462,  468, 

2616,  3021. 


Payne  v.  Jacobs,  1  Cal.  39,  d.  238. 

Payne  v.  McKinley,  64  Cal.  632,  d.  1«8,  ISOflw 

Payne  t.  Pacific  Mail  Steamship  Co.,  1  OaL 

33,  d.  tt4,  99,  100, 1634,  1665,  2068. 
Payne  v.  Payne,  18  Oal.  201,  d.  1111,  1128, 

1129,  1452,  3047. 
Payne  v.  San  Francisco,  8  OaL  128,  d.  2188, 

2140,  2876,  2676. 
Payne  v.  Treadwell,  6  Oal.  310,  d.  999, 1006. 
Payne  v.  Tieadwell.  16  Cal.  220,  d.  23S,  279, 

280, 1006. 1006,  1007,  1022,  1030,  1636,  1662, 

1897,  1899,  1902,  2029,  2031,  2231, 2299,  2610, 

2622,  2523,  2526, 2910,  3067. 
Peabody  v.  Phelps,  7  Cal.  53,  d.  1597. 
Peabody  t.  Phelpe,  9  Oal.  213,  d.  586,  1620, 

2437,  2438,  2918,  2925,  2926. 
Peabody  t.  Prince,  78  Oal.  511,  d.  2380, 2383. 
Peachey  y.  Board  of  Supervisors  of  Calaveras 

County,  69  Cal.  548,  d.  530. 
Peachy  v.  Bedmond,  69  Oal.  326,  d.  2640. 
Peachy  v.  Bitchie,  4  Oal.  205,  d.  298. 
Pearoe  v.  Boggs,  99  Cal.  340,  d.  264, 1343, 2004, 

2486,  2491. 
Pearis  v.  OoviUaad,  6  OaL  617,  d.  977,  2688» 

2937. 
Pearkes  T.  Freer,  9  Oal.  642,  d.  2660,  29401, 

2958. 
Pearson  y.  Creed,  69  Oal.  638,  d.  2809. 
Pearson  v.  Creed,  78  Oal.  144,  d.  204, 1670, 

1756,  2390,  2401,  2846. 
Pearson  v.  Drobae  Fishing  Co.,  99  Oal.  426,  d. 

1636,  1637. 
Pearson  v.  Pearson,  46  Oal.  609.  d.  1128, 1130, 

1131, 1168, 1181, 1236, 1668. 
Pearson  v.  Pearson,  61  Oal.  120,  d.  1791, 2577. 
Pearson  y.  Snodgraas,  5  Oal.  478,  d.  225, 1530. 
Pearsons,  Estate  of,  98  Cal.  603,  d.  1111, 1112, 

1113,  3039,  8077. 
Pearsons,  Estate  of,  99  Oal.  30,  d.  3039, 3040. 
Pease  v.  Barbiers,  10  Cal.  436,  d.  16, 1463. 
Peasley  y.  Hart,  65  Cal.  522,  d.  2356. 
Peasleyy.  McFadden,68  Cal.  611,  d.  582,2113, 

2017. 
Pechaud  y.  Binqnet,  21  Oal.  76,  d.  1106. 
Peck  y.  Brummagim,  81  Oal.  440,  d.  1246, 

1389,  1437,  1444,  1448,  1465. 
Peck  V.  Courtis,  31  Cal.  207,  d.  89,  95, 106, 107. 
Peck  y.  Lovett,  41  Oal.  621,  d.  678. 
Peck  V.  Supervisors  of  Los  Angeles  County, 

90  Cal.  884,  d.  1767,  1780, 1784. 
Peck  v.  Strauss,  83  Cal.  678,  d.  2728,  2730. 

2736. 
Peck  y.  Vandenberg,  80  Oal.  U,  d.  96,  107, 

176,  928, 1157,  1443. 
Peckham  v.  Stewart,  97  OaL  147,  d.  1470, 2047, 

2924,  2932. 
Peers  v.  McLaughlin,  88  Oal.  294,  d.  1076^ 

1476,  1960,  2161. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8185 


Peek  V.  Peek,  76  Cal.  298,  d.  197. 
Peek  V.  Peek,  77  Cal.  106,  d.  1434,  2611. 
Pehraon  t.  Hewitt,  79  Cal.  694,  d.  888, 1602, 

1608. 
Fekin  etc.  Co.  t.  Kennedy,  81  Cal.  866,  d.  689, 

963, 1208, 1212,  1220, 1333. 
Pelberg  Y.  Oorbam,  23  CaL  348,  d.  2566, 2569, 

2913. 
Pell  T.  HcElioy,  86  OaL  268,  d.  2111, 2113, 

2114,  2941. 
Pellier  ▼.  GUlespie,  67  Cal.  682,  d.  1959,  2005, 

2780. 
Peltret  ▼.  Frank,  66  Cal.  84,  d.  158. 
Pefia  V.  Vance,  21  Cal.  142,  d.  2643,  2646. 
Pendeftast  v.  Knox,  32  Cal.  73,  d.  101. 
Pendergrasa  t.  Croee,  73  Cal.  476,  d.  138. 
Pendleton  t.  Cline,  86  CaL  142,  d.  607,  687, 

2199. 
Pendleton  t.  Bowe,  34  Cal.  149,  d.  2622. 
Pendola  v.  Alexanderaon,  67  Cal.  337,  d.  2014. 
Penney  t.  Bimmona,  99  OaL  880,  d.  1954, 

1966. 
Pennie  v.  Hildreth,  81  Oal.  127,  d.  1246, 1247, 

2242, 2391, 2396,  2396,  2400. 
Pennie  v.  Reis,  80  Cal.  266,  d.  640,  2291,  2661. 
Pennie  v.  Roach,  94  Cal.  615,  d.  227,  1256, 

2306. 
Pennie  t.  Superior  Court,  89  Cal.  81,  d.  186, 

189. 
Pennie  v.  Viaher,  94  Oal.  823,  d.  968,  2261. 

2894,2968. 
Pennington  t.  Baehr,  48  Cal.  666,  d.  462. 
Pennsylvania  Min.  Co.  v.  Owens,  16  Cal.  136, 

d.  1926, 1928. 
Pennybecker  t.  McDongal,  46  Cal.  661,  d. 

2466. 
Pennybecker  t.  McDougal,  48  Cal.  160,  d. 

1298,  1299, 1661,  2837,  2460. 
Penrose  v.  Calkins,  77  Cal.  396,  d.  1847. 
Penry  t.  Richards,  62  Cal.  496,  d.  936. 
Penry  T.  Bichards,  62  Cal.  672,  d.  986. 
People  y.  Abbott,  53  Oal.  284,  d.  871. 
People  T.  Aooeta,  10  Cal.  196,  d.  219. 
People  T.  Adams,  86  Cal.  231,  d.  833,  884, 856, 

868,  860, 1628. 
People  V.  Ah  Bean,  77  Cal.  12,  d.  888. 
People  V.  Ah  Chung,  6  Oal.  103,  d.  704. 
People  y.  Ah  Chung,  64  Cal.  398,  d.  239,  752, 

1673, 1676. 
People  y.  Ah  Cow,  17  Cal.  101,  d.  167. 
People  y.  Ah  Dat,  49  Cal.  662,  d.  846. 
People  V.  Ahem,  52  Cal.  208,  d.  668,  2786. 
People  V.  Ahem,  93  Cal.  618,  d.  773. 
People  y.  Ah  Fat,  47  Oal.  631,  d.  181. 
People  y.  Ah  Fat,  48  Cal.  61,  d.  675,  676,  829, 

830,  853,  9073. 
People  y.  Ah  Fong,  12  Cal.  346,  d.  772,  2099. 
People  y.  Ah  Fong,  12  Cal.  424,  d.  89, 93. 

CAU  l>IQnT,  Vou  111.- 200 


People  T.  Ah  Fook,  62  Cal.  498,  d.  802. 
People  y.  Ah  Fung,  16  Cal.  187,  d.  866. 
People  y.  Ah  Fung,  17  Cal.  377,  d.  844,  868. 
People  y.  Ah  Gee  Yung,  86  Cal.  144,  d.  748, 

837,  866,  867. 
People  y.  Ah  Gow,  63  Oal.  627,  d.  780,  2968. 
People  y.  Ah  How,  34  Cal.  218,  d.  760. 
People  y.  Ah  Jake,  91  Cal.  98,  d.  752,  868. 
People  y.  Ah  Ki,  20  Cal.  177,  d.  760, 877,  878, 

882. 
People  y.  Ah  Kim,  34  CaL  189,  d.  780. 
People  y.  Ah  Eim,  44  Oal.  384,  d.  93. 
People  y.  Ah  King,  4  Cal.  807,  d.  798. 
People  y.  Ah  Kong,  49  Oal.  6,  d.  202, 832,  868. 
People  y.  Ah  Lee,  60  Oal.  86,  d.  848,  863. 
People  v.  Ah  Lee  Doon,  97  Cal.  171,  d.  M6, 

576,  8S9,  862, 1586, 1590, 1674, 1678. 
People  y.  Ah  Len,  92  Oal.  282,  d.  769. 
People  y.  Ah  Len,  98  Oal.  133,  d.  846,  868. 
People  y.  Ah  Loy,  10  Oal.  801,  d.  2071. 
People  y.  Ah  Loy,  57  Oal.  566,  d.  209. 
People  y.  Ah  Luck,  62  Oal.  503,  d.  863. 
People  y.  Ah  Oon,  56  Oal.  188,  d.  825. 
People  y.  Ah  Own,  39  Oal.  604,  d.  93, 728,  729, 

731. 
People  y.  Ah  Own,  85  Cal.  680,  d.  825. 
People  y.  Ah  Ping,  27  Cal.  489,  d.  804. 
People  y.  Ah  Sam,  41  Cal.  646,  d.  811,  2082, 

2274. 
People  y.  Ah  Sing,  19  Cal.  698,  d.  874. 
People  y.  Ah  Sing,  51  Cal.  372,  d.  747. 
People  y.  Ah  Sing,  69  Oal.  400,  d.  809. 
People  y.  Ah  Sing,  96  Cal.  664,  d.  726,  896, 

8075. 
People  y.  Ah  Sing,  96  Oal.  667,  d.  724,  887, 

888,889. 
People  y.  Ah  Sum,  02  Oal.  648,  d.  889,  2229. 
People  y.  Ah  Teung,  92  Cal.  421 .  d.  720, 816. 
People  y.  Ah  Ti,  9  Cal.  16,  d.  232,  238. 
People  y.  Ah  Ton,  63  Oal.  741,  d.  1179, 2079. 
People  y.  Ah  Toon,  68  Oal.  362,  d.  796. 
People  y.  Ah  Wee,  48  CaL  236,  d.  760,  771, 

1180. 
People  y.  Ah  Who,  49  OaL  82,  d.  3071. 
People  y.  Ah  Woo,  28  OaL  206,  d.  726,  820, 

822. 
Pe<^e  y.  Ah  Ye,  81  OaL  461,  d.  780, 874. 
People  V.  Ah  Yek,  29  Cal.  575,  d.  892. 
People  y.  Ah  Ying,  42  Cal.  18,  d.  705, 1520. 
People  y.  Ah  You,  47  Oal.  121,  d.  1680. 
People  y.  Ah  Yute,  68  Cal.  613,  d.  676,  762, 

771. 
People  y.  Ah  Yute,  64  CaL  89,  d.  1165. 
People  y.  Ah  Yute,  56  Oal.  119,  d.  113, 1178. 
People  y.  Aikenbead,  5  Oal.  106,  d.  466. 
People  y.  Alameda  Turnpike  Co.,  30  OaL  182, 

d.  118, 2116. 
People  y.  Aleck.  61  Cal.  137.  d.  786,  765. 


Digitized  by 


Google 


8186 


TABLE  OF  OASES  DIGESTED. 


People  T.  Alibes,  49  Gal.  452,  d.  729. 
People  T.  Alivtre,  56  Cal.  283,  d.  848. 
People  T.  Allen,  61  Gal.  140,  d.  768. 
People  T.  Alsemi,  86  Gal.  434,  d.  236, 1624. 
People  T.  AlTiso,  65  Gal.  230,  d.  746,  836,  888, 

840.  2277,  8050. 
People  T.  Amanacue,  60  Oal.  233,  d.  8073. 
People  V.  Amee,  39  Gal.  403,  d.  766. 
People  T.  Anderson,  26  Gal.  129,  d.  206, 1789, 

80o0,  8054,  3066. 
People  T.  Anderson,  89  Oal.  703,  d.  748,  838. 
People  v.  Andencm,  44  Gal.  66,  d.  832,  1628. 

1582,  2278. 
People  Y.  Anderson,  80  Gal.  206,  d.  804,  896. 
People  T.  Anthony,  66  OaL  897,  d.  762,  2078, 

2079. 
People  V.  Antonio,  27  Gal.  404,  d.  879,  882, 

1473. 
People  y.  Apgar,  36  Gal.  389,  d.  84,  86,  788. 
People  ▼.  Apple,  7  Gal.  289,  d.  731, 1188. 
People  Y.  Applegarth,  64  Gal.  229,  d.  2364. 
People  Y.  Applegate,  6  Gal.  295,  d.  84. 
People  Y.  Arceo,  32  Cal.  40,  d.  1672, 1678. 
People  Y.  Ardaga,  61  Gal.  371.  d.  892. 
People  Y.  ArgueUo,  37  Cal.  524,  d.  2708,  2812. 
People  Y.  Armstrong,  44  Cal.  326,  d.  143, 163. 
People  Y.  Arnold,  15  Ual.  476,  d.  744,  832, 837, 

844,  860,  868, 1691. 
People  V.  Ato,  6  Oal.  207,  d.  828, 836. 
People  V.  Arras,  89  Cal.  228,  d.  768,  874,  879. 
People  Y.  Arthur,  93  Gal.  536,  d.  807, 1179. 
People  Y.  Ashbiirner,  66  Gal.  617,  d.  3081. 
People  Y.  Ashbary,  44  Gal.  616,  d.  2814,  2816, 

2823. 
People  Y.  Ashe,  44  Gal.  288,  d.  747,  766. 
People  Y.  Ashnauer,  47  Cal.  98,  d.  164,  238, 

677,  724,  2071. 
People  Y.  Atberton,  61  OaL  496,  d.  08,  844 

863, 1624. 
People  Y.  Atkinson,  40  Oal.  284,  d.  2306,2307. 
People  Y.  Aubrey,  58  Oal.  427,  d.  84,  86. 
People  Y.  AYila,  43  Oal.  196,  d.  883,  884. 
People  Y.  Awa,  27  Gal.  638,  d.  3051,  3063. 
People  Y.  Ayhens,  86  Gal.  86,  d.  723. 
People  V.  Backos,  6  Gal.  276,  d.  867,  1678, 

1687, 1688. 
People  Y.  BagneU,  81  Oal.  409,  d.  780, 1686. 
People  Y.  Bailey,  23  Gal.  677,  d.  818.  814. 
People  Y.  Bailhache,  52  Cal.  310,  d.  2149. 
People  V.  Baker,  1  Cal.  403,  d.  173,  677, 1688, 

2954. 
People  Y.  Baker,  39  Cal.  686,  d.  2073. 
People  Y.  Baker,  100  Cal.  188,  d.  728, 820, 828, 

2279. 
People  Y.  Ball,  14  Gal.  101,  d.  876. 
People  Y.  Ballerino,  99  Cal.  598,  d.  2828,  2829, 

2831. 
People  Y.  Bangeneanr,  40  Oal.  613,  d.  2066. 


People  Y.Barbour, 9  Oal.  230,  d.  704.  7XL 
People  Y.  Barnes,  48  Gal.  661.  d.  807. 
People  Y.  Barnes,  66  Cal.  16,  d.  378.  870. 
People  Y.  Bamhart,  59  Oal.  381,  d.  806,  808, 

810. 
People  Y.  Bamhart,  69  Gal.  402,  d.  2068. 
People  Y.  Barric,  «  OaL  342,  d.  741,  761,  764, 

877. 
People  Y.  Barry,  81  Oal.  867,  d.  267,  774,  83S, 

844. 
People  Y.  Barry,  63  Gal.  62,  d.  888,  890. 
People  Y.  Barry,  90  Oal.  41,  d.  794. 
People  Y.  Barry,  94  Oal.  481,  d.  803,  80*. 
People  Y.  Bartlett,  40  Oal.  142,  d.  isa 
People  Y.  Bartlett,  67  Gal.  156,  d.  2513. 
People  V.  Bartman,  81  Oal.  200.  d.  887. 
People  Y.  Barton,  88  OaL  176,  d.  256,  258, 782, 

810. 
People   Y.  Batchelder,  27  Oal.  60,  d.   8SS, 

2294. 
People  Y.  Bawden,  90  Oal.  196,  d.  716,  788, 

854,  864, 1616. 
People  Y.  Baza,  63  Oal.  690,  d.  780. 
People  Y.  Bealoba,  17  Cal.  889,  d.  248,  256, 

828,  830,  863,  2077. 
People  Y.  Beam,  66  Oal.  894,  d.  678,  724,  796. 
People  Y.  Bearss,  10  Gal.  68,  d.  716,  717,  730, 

766. 
People  Y.  Beatty,  14  Oal.  666,  d.  7S4,  824, 

1681, 1692,  2862. 
People  Y.  Beauchamp,  40  Oal.  41,  d.  871,  78L 
People  V.  Beaver,  49  Gal.  67,  d.  878. 
People  V.  Beaver,  83  Gal.  419,  d.  152,  228. 
People  Y.  Beck,  21  Oal.  385,  d.  895. 
People  Y.  Beck,  68  Cal.  212,  d.  772,  3071. 
People  Y.  Beeler,  6  Cal.  246,  d.  77L 
People  Y.  Beevers,  99  Oal.  286,  d.  801,  802. 
People  Y.  Belden,  37  Cal.  61,  d.  812,  813,  872: 
People  Y.  Belenda,  21  Cal.  644,  d.  760^  75L 

827,  828. 
People  Y.  BeU,  49  Oal.  486,  d.  768,  776,  841, 

1516. 
People  Y.  Bell,  63  Gal.  119,  d.  3069. 
People  Y.  Bell,  70  Oal.  33,  d.  112. 
People  Y.  Bemmerly,  87  Oal.  117,  d.  96, 162, 

772,  846,  847, 1681. 
People  ▼.  Bemmerly,  98  Gal.  299,  d.  166, 1616, 

1687. 
People  Y.  Bennett,  66  Oal.  267,  d.  781,  862. 
People  Y.  Benoit,  07  Cal.  249,  d.  868. 
People  Y.  Benson,  6  Cal.  221,  d.  891,  882,  8M. 
People  Y.  Benson,  52  Cal,  380,  d.  744,  3072. 
People  Y.  Bentley,  76  Cal.  407,  d.  761,  764, 

798, 811. 
People  Y.  Bentley,  77  Oal.  7,  d.  740,  764,  807L 
People  Y.  Bemal,  10  Gal.  66,  d.  3061. 
People  v.  Bernal.  48  Oal.  385,  d.  2728,  28S1 
People  v.  Bernstein,  18  Oal.  699,  d.  2077. 


Digitized  by 


Google 


TABLE  OP  CASES  DIGESTED. 


8187 


People  ▼.  Best,  S9  Cal.  890,  d.  248,  257,  1619, 

1624. 
People  y.  Bevana,  62  Cal.  470,  d.  755. 
People  y.  Bezy,  67  Cal.  223,  d.  748,  838,  842. 
People  ▼.  Bezy,  73  Cal.  186,  d.  236. 
People  V.  Bibby,  91  Cal.  470,  d.  820,  821,  822, 

823 
People  y.  Biggins,  66  Cal.  664,  d.  724,  781, 

826. 
People  T.  Bircham,  12  Cal.  60,  d.  1647, 2666, 

2738,  2739. 
People  y.  Bird,  60  Cal.  7,  d.  793,  794,  800. 
People  y.  Bishop,  81  Cal.  113,  d.  778,  796. 
People  y.  Bitancourt,  73  Cal.  1,  d.  140. 
People  y.  Bitanconrt,  74  Cal.  188,  d.  140,  807. 
People  y.  Black  Diamond  Coal  Min.  Co.,  87 

Oal.  64,  d.  2797,  2802. 
People  y.  BlackweU,  27  Cal.  66,  d.  218.  781, 

766,  1662. 
People  y.  Blake,  66  Cal.  276,  d.  760. 
People  y.  Blake,  84  Cal.  611,  d.  945, 1637, 1638, 

1639. 
People  y.  Blankenship,  62  Cal.  619,  d.  2617. 
People  y.  Board  of  SuperrisorB,  60  Oal.  661, 

d.  647, 1781,  2742. 
People  y.  Bogart,  36  Cal.  246,  d.  728,  878, 874, 

876. 
People  y.  Bogart,  46  Cal.  78,  d.  662. 
People  y.  Boggs,  20  Cal.  432,  d.  208,  774, 1630, 

1686,  1688,  2968. 
People  y.  Bojorquez,  66  Cal.  463,  d.  763. 
People  y.  Bolanger,  71  Cal.  17,  d.  764,  877, 

879. 
People  y.  Boling,  83  Cal.  380,  d.  234,  838,  867, 

1681. 
People  y.  Bonilla,  38  Oal.  699,  d.  836,  867. 
People  y.  Bonney,  19  Cal.  426,  d.  268, 746, 746, 

763,  866,  1687. 
People  y.  Bonney,  98  Oal.  278,  d.  778. 
People  y.  Boscoyitch,  20  Cal.  436,  d.  8077. 
People  y.  Bourke,  66  Oal.  466,  d.  173,  268. 
People  y.  Bowen,  48  Cal.  439,  d.  789. 
People  y.  Bowen,  49  Cal.  654,  d.  893. 
People  y.  Bowers,  79  Cal.  416,  d.  862. 
People  y.  Bowman,  81  Cal.  666,  d.  284,  736, 

776,  860. 
People  y.  Boyle,  64  Cal.  163,  d.  729. 
People  y.  Brady,  40  Cal.  198,  d.  624,  527,  687, 

3052,8058. 
People  y.  Brady,  72  Cal.  490,  d.  236,  847, 1682. 
People  y.  Brannigan,  21  Cal.  837,  d.  1686, 

1687. 
People  y.  Brannon,  47  Cal.  96,  d.  747. 
People  y.  Breyfogle,  17  Oal.  504,  d.  464, 466, 

458,2760. 
People  y.  Brick,  68  Cal.  190,  d.  864. 
People  y.  Brilliant,  88  Cal.  214,  d.  888. 
People  y.  Brooks,  66  Cal.  296,  d.  782,  897. 


People  y.  Brooks,  65  Cal.  300,  d.  800. 
People  V.  Brooks,  90  Cal.  174,  d.  217. 
People  y.  Brotherton,  43  Oal.  630,  d.  1676, 

1677. 
People  y.  Brotherton,  47  Oal.  388,  d.  204, 246, 

249,  258,  746,  747,  821,  823, 1178,  1672, 1680. 
People  y.  Brown,  27  Cal.  600,  d.  239, 873. 
People  y.  Brown,  46  Cal.  102,  d.  576. 
People  V.  Brown,  47  Cal.  447,  d.  891,  892. 
People  y.  Brown,  48  Cal.  253,  d.  163, 881, 1674, 

1676,1677,1678. 
People  y.  Brown,  68  Cal.  66,  d.  770. 
People  y.  Brown,  64  Cal.  243,  d.  678,  670. 
People  y.  Brown,  66  Oal.  406,  d.  777. 
People  y.  Brown,  59  Cal.  346,  d.  778. 
People  y.  Brown,  69  Cal.  346,  d.  678,  768,  766, 

772,  779,  834,  848,  868,  1678,  1680. 
People  y.  Brown,  72  Cal.  390,  d.  1679. 
People  y.  Brown,  74  Oal.  306,  d.  887,  890. 
People  y.  Brown,  76  CaL  573,  d.  207, 843, 2066. 
People  y.  Brnggy,  03  Cal.  476,  d.  826, 829, 866^ 

850,  860, 1631. 
People  y.  Bruzzo,  24  Oal.  41,  d.  768,  760. 
People  y.  Bryan,  73  Cal.  876,  d.  2779. 
People  y.  Buckley,  49  Cal.  241,  d.  866, 1679. 
People  y.  Badd,  57  Cal.  349,  d.  372,  744. 
People  y.  Baelna,  81  Cal.  136,  d.  871,  872, 880, 

881,882. 
People  T.  Bullaid,  61  Cal.  651,  d.  3064. 
People  y.  Bamberger,  46  Cal.  650,  d.  771,  772, 

1619. 
People  y.  Burgess,  86  Cal.  116,  d.  729, 804, 

805. 
People  y.  Bnrke,  84  Cal.  661,  d.  891. 
People  y.  Burkhart,  76  Cal.  606,  d.  456,  2828. 
People  y.  Barney,  29  Cal.  459,  d.  84,  486. 
People  y.  Bams,  59  Cal.  359,  d.  779. 
People  y.  Bams,  63  Cal.  614,  d.  806, 1526. 
People  y.  Bams,  76  Cal.  627,  d.  812. 
People  y.  Bart,  43  Oal.  660,  d.  2647,  2661, 

2795. 
People  y.  Bosh,  66  Cal.  129,  d.  832,  8073. 
People  y.  Bosh,  68  Cal.  628,  d.  744,  746,  767, 

770. 
People  y.  Bosh,  71  Cat.  602,  d.  746, 837, 1626, 

2961, 8076. 
People  y.  Bashton,  80  Cal.  160,  d.  748,  777, 

837,  869,  3067. 
People  y.  Baeter,  U  Cal.  216,  d.  2667,  2766, 

2760,  2762,  2764. 
People  y.  Baster,  63  Oal.  612,  d.  1629. 
People  y.  Butler,  8  Cal.  436,  d.  261,  744,  767, 

826,  1689. 
People  V.  Buzzo,  59  Cal.  399,  d.  217. 
People  V.  Byrnes,  30  Cal.  206,  d.  771, 854, 867, 

1524. 
People  y.  Oabannes,  20  Cal.  526,  d.  126,  286. 
People  y.  Cadd,  60  Cal.  640,  d.  897, 1626. 


Digitized  by 


Google 


S188 


TABLE  OF  OASES  DIGESTED. 


People  v.  Cadman,  67  Gal.  662,  d.  817. 
People  v.  0««e,  48  Cal.  823,  d.  737,  789,  740, 

1686. 
People  T.  Camilo,  99  Oal.  640,  d.  742. 
People  T.  Oampbell,  SO  Oal.  812,  d.  881,  866, 

1623. 
People  T.  OampbeU,  40  Gal.  129,  d.  780,  866. 
People  T.  Campbell,  69  Oal.  243,  d,  723,  738, 

842. 
People  T.  Carabin,  14  Oal.  438,  d.  878,  881. 
People  T.  Oarillo,  64  Cal.  63,  d.  1630. 
People  V.  OarkbuS,  24  Oal.  640,  d.  849. 
People  T.  GarltoD,  67  Cal.  83,  d.  849. 
People  T.  Oarlton,  67  Gal.  669,  d.  723,  736. 
People  ▼.  Oarolan,  71  Oal.  196,  d.  824,  3070. 
People  ▼.  Carpenter,  7  Cal.  402,  d.  868,  372, 

373. 
People  Y.  Carrick  61  Gal.  826,  d.  2369,  2379. 
People  V.  CarriUo,  64  Cal.  63,  d.  816. 
People  T.  CarriUo,  70  Cal.  643,  d.  772,  880. 
People  V.  CarroU,  80  Oal.  168,  d.  181,  824. 
People  y.  Carroll,  92  Cal.  668,  d.  730,  767,  777, 

780,  896,  896. 
People  V.  Car  Soy,  57  Cal,  102,  d.  1673, 1678. 
People  V.  Carty,  77  Cal.  213,  d.  741,  754,  2278. 
People  V.  Casey,  63  Cal.  360,  d.  863. 
People  Y.  Casey,  66  Cal.  260,  d.  775,  807,  809. 
People  y.  Castro,  39  Cal.  65,  d.  2846. 
People  Y.  Castro,  60  Cal.  118,  d.  236. 
People  Y.  Cazalis,  27  Cal.  522,  d.  2276. 
People  Y.  Center,  54  Cal.  236,  d.  150, 182. 
People  Y.  Center,  61  Cal.  191,  d.  110,  111, 

119,  163,  216,  2102. 
People  Y.  Central  Pac.  B.  R.  Co.,  43  Cal.  898, 

d.  558,  559,  2093,  2801,  2821,  2829,  2846. 
People  Y.  Central  Pac.  E.  E.  Co.,  76  Oal.  29, 

d.  201,  2406. 
People  Y.  Central  Pac.  B.  B.  Go.,  83  Cal.  893, 

d.  653,  668,  2803,  2818,  2830,  2831,  2832. 
People  Y.  Oesena,  90  Oal.  381,  d.  218,  804, 

■2081, 3074. 
People  Y.  Chambers,  18  Gal.  382,  d.  878. 
People  Y.  Obapman,  61  Gal.  262,  d.  528,  2303. 
People  Y.  Charee,  26  Cal.  78,  d.  771. 
People  Y.  Chee  Kee,  61  Cal.  404,  d.  1184, 1660. 
People  Y.  Gheong  Foon  Ark,  61  Oal.  627,  d. 

773,  774,  880. 
People  Y.  Chew  Sing  Wing,  88  Cal.  268,  d.  232, 

827,  854,  1632. 
People  Y.  Chin  Ab  Hong,  61  Gal.  376,  d.  2082. 
People  Y.  .Obin  Bing  Quong,  79  Cal.  653,  d. 

796. 
People  Y.  Chin  Mock  Sow,  51  Cal.  597,  d.  834, 

847,  1165,  1674,  3071. 
People  Y.  Cbing  Hing  Chang,  74  Cal.  389,  d. 

98,  207,  896,  2080,  3069,  3074. 
People  Y.  Chisholm,  8  Cal.  29,  d.  1205, 1223. 
People  Y.  Choiser,  10  Oal.  310,  d.  836. 


People  Y.  Ohoy  Ab  Sing,  84  CaL  276,  d.  767. 

758,  759,  859. 
People  V.  Choynski,  96  Cal.  640,  d.  774,  817. 
People  Y.  Christenaen,  86  OaL  568,  d.  773,  776, 

880, 1183, 1628. 
People  Y.  Chuey  "Hng  Qit,  100  CaL  437,  d. 

755,  895,  896. 
People  Y.  Obong  Ah  Ohne,  67  Oal.  567,  d.  754. 
People  Y.  Ohung  Lit,  17  Oal.  320,  d.  258,  1682. 
People  Y.  Ohnn  Heong,  86  Cal.  329,  d.  236, 

774,  779,  850,  855,  856, 1528, 1532. 
People  Y.  Gbn  Qaong,  16  Oal.  332,  d.  229,  780. 
People  Y.  Glark,  47  Gal.  466,  d.  2686, 2688, 2716. 
People  Y.  Glark,  49  Cal.  456,  d.  112. 
People  Y.  Clark,  67  Cal.  99,  d.  739. 
People  Y.  aark,  84  Cal.  573,  d.  153,  239,  768, 

768,  833,  840,  841,  844,  851,  862, 1681,  3074 

3076. 
People  Y.  Clarke,  42  Cal.  622,  d.  OS. 
People  Y.  Chung  Ab  Chue,  57  Cal.  667,  d.  764. 
People  Y.  Clary,  72  Oal.  69,  d.  896,  897,  3062. 
People  Y.  Olementshaw,  60  CaL  386,  d.  890, 

1626. 
People  Y.  Glendennin,  91  Oal.  35,  d.  1520. 
People  Y.  CleYeland,  49  Cal.  577,  d.  576,  767, 

1632. 
People  Y.  Cline,  74  Oal.  676,  d.  742,  878. 
People  Y.  Cline,  83  Oal.  374,  d.  93,  265,  879, 

881,  1630. 
People  Y.  OUngan,  5  Oal.  889,  d.  123, 1148, 

1149. 
People  Y.  Gloonan,  60  Gal.  449,  d.  766. 
People  Y.  Cloogh,  69  Cal.  438,  d.  882,  894, 

1680. 
People  Y.  Glougb,  73  Cat.  848,  d.  766,  779. 
People  V.  Olonie,  70  Oal.  504,  d.  2483,  2795, 

2806. 
People  Y.  Gocb,  63  Oal.  627,  d.  793. 
People  Y.  Oochran,  61  Oal.  648,  d.  98,  1624, 

1525i  1628,  1677,  1678,  1681,  1684. 
People  Y.  GoSnuui,  24  Oal.  230,  d.  1616, 1617, 

1672. 
People  Y.  Goghill,  47  Gal.  361,  d.  2131,2786. 
People  Y.  Goben,  8  Oal.  42,  d.  814,  872,  875. 
People  Y.  Cohen,  31  Cal.  210,  d.  2796,  2797. 
People  Y.  Gobn,  76  Cal.  386,  d.  774. 
People  Y.  Golby,  64  Oal.  37,  d.  732,  160L 
People  Y.  Colby,  54  Oal.  184,  d.  782. 
People  Y.  Oole,  70  Oal.  69,  d.  1746,  2150. 
People  Y.  Coleman,  4  Cal.  46,  d.  524, 625,  531, 

632,  633,  2793,  2794,  2795,  2801,  2821. 
People  Y.  Coleman,  10  Cal.  334,  d.  836. 
People  Y.  OoUins,  48  Oal.  277,  d.  757,  1194. 
People  Y.  Collins,  53  Gal.  185,  d.  804. 
People  Y.  Oollins,  64  Oal.  293,  d.  765,  838. 
People  Y.  Oollins,  76  Cal.  411,  d.  206,  678. 
People  Y.  Golmere,  23  Cal.  631,  d.  733,  1683. 
People  Y.  Golson,  49  Cal.  679,  d.  98,  26L 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8180 


People  T.  Comedo,  11  Cal.  70,  d.  136. 
Feople  T.  Gone,  48  Cal.  427,  d.  2807,  2881. 
People  v.  Oongleton,  44  Cal.  92,  d.  798,  799, 

801,  2275,  2952,  2954. 
People  V.  Connor,  17  Cal.  854,  d.  232,  724, 

873,  876,  1664. 
Feople  V.  Cook,  61  Cal.  478,  d.  790. 
People  y.  Coon,  45  Cal.  672,  d.  880. 
People  y.  Cooper,  53  Cal.  647,  d.  817. 
People  V.  Copeey,  71  Cal.  648,  d.  1674,  3073. 
People  V.  Corbett,  28  Cal.  328,  d.  735. 
People  y.  Core,  69  Cal.  390,  d.  897. 
People  y.  CorneU,  16  Cal.  187,  d.  84,  717. 
Pe<^  y.  Coetello,  15  Cal.  360,  d.  846. 
People  V.  Cotta,  49  Cal.  166,  d.  224,  762,  765, 

828,  830,  1529,  1533,  1679,  2958,  3065. 
Feople  y.  Cottle,  6  Cal.  227,  d.  1676. 
People  y.  Connty  Court  of  El  Dorado  County, 

10  Cal.  10,  d.  966,  962. 
People  y.  Cowell,  60  Cal.  400,  d.<fi771,  2772. 
People  y.  Cowgill,  03  Cal.  506,  d.  773, 774, 775, 

777,  839,  3073. 
People  y.  Cox,  9  Cal.  32,  d.  836. 
People  y.  Cox,  40  Cal.  275,  d.  814. 
People  y.  Cox,  46  Cal.  842,  d.  824. 
People  y.  Cox,  76  Cal.  281,  d.  134,  139,  247, 

772,  828,  841. 
People  y.  Coyodo,  40  Cal.  686,  d.  867, 1674. 
People  y.  Craig,  69  Cal.  370,  d.  887. 
People  y.  Crane,  60  Cal.  279,  d.  129, 189. 
People  y.  Crawford,  54  Cal.  604,  d.  196. 
People  y.  Craycroft,  2  Cal.  243,  d.  1761,  2668. 
People  y.  Crenshaw,  46  Cal.  66,  d.  780. 
People  y.  Crockett,  33  Cal.  160,  d.  2796,  2807. 
People  y.  Cronin,  34  Cal.  191,  d.  209,  725,  728, 

761,  762,  836,  841,  3076. 
People  y.  Crowey,  66  Cal.  36,  d.  726,  828, 

1689. 
People  y.  Crowley,  100  Cal.  478,  d.  148, 168, 

749,  806. 
People  y.  Cryder,  6  Cal.  23,  d.  790. 
People  y.  Cnddihi,  64  Cal.  63,  d.  727,  729. 
People  y.  Cnlntano,  16  Cal.  327,  d.  1689, 1690. 
People  y.  Cnlyerwell,  44  Cal.  620,  d.  966,  966, 

2807, 2811. 
People  y.  CnmmingB,  67  Cal.  88,  d.  823, 1684. 
People  y.  Oonningham,  66  Cal.  668,  d.  768, 

760. 
People  y.  Cnrlee,  6S  Cal.  604,  d.  778. 
People  y.  Curtis,  60  Cal.  95,  d.  264,  789,  740, 

772,  804,  880. 
People  y.  Dailey,  69  Cal.  600,  d.  849. 
People  y.  Dalton,  68  Cal.  226,  d.  899. 
Feople  y.  Daniels,  1  Cal.  106,  d.  867. 
People  y.  Daniels,  70  Cal.  521,  d.  839,  861, 

1624. 
Feople  y.  Darr,  61  Cal.  554,  d.  286,  255,  726, 

1675. 


Feople  y.  Davidson,  5  Cal.  133,  d.  716,  730, 

781,  801. 
People  v.  Davis,  47  Cal.  93,  d.  206,  851, 1624, 

1526,  1533, 1671. 
Feople  y.  Davis,  61  Cal.  586,  d.  880. 
People  y.  Davis,  64  Cal.  440,  d.  762. 
People  V.  Davis,  73  Cal.  355,  d.  836, 1676. 
Feople  y.  Davis,  97  Cal.  194,  d.  874,  877. 
Feople  y.  De  OarriUo,  36  Cal.  87,  d.  957, 2831. 
People  y.  De  Cleer,  60  CaL  882,  d.  793,  796, 

798,1526. 
Feople  y.  De  Coursey,  61  Cal.  184,  d.  729. 
People  y.  Deegaa,  88  CaU  602,  d.  877,  1688, 

1688. 
People  y.  Defoor,  100  Cal.  150,  d.  740. 
People  y.  De  Lacey,  28  Cal.  589,  d.  211,  2066. 
People  y.  De  la  Gnerra,  24  Cal.  73,  d.  1690, 

2961. 
People  y.  De  la  Ouerra,  81  Cal.  416,  d.  816. 
People  y.  De  la  Gnerra,  31  Cal.  469,  d.  729. 
People  y.  De  la  Gnerra,  48  Cal.  225,  d.  97, 1618, 

1772. 
People  y.  Delany,  49  Cal.  394,  d.  736. 
People  y.  De  Lay,  80  Cal.  52,  d.  813,  816. 
People  y.  De  Los  Angeles,  61  Cal.  188,  d.  773, 

796. 
People  y.  Demint,  8  Cal.  423,  d.  771. 
Feople  y.  Demousset,  71  Cal.  611,  d.  790,  S075. 
Feople  V.  Dennis,  39  Cal.  625,  d.  749,  841, 

1189,  1519,  1532,  1686. 
People  V.  De  Pelanconi,  63  Cal.  409,  d.  372. 
Feople  V.  De  Silvera,  59  Cal.  592,  d.  855. 
People  V.  Devine,  44  Cal.  452,  d.  611,  746, 

3067,  3068,  3069. 
People  y.  Deyine,  46  Gal.  46,  d.  761,  1178, 

1671. 
People  y.  Deyine,  GO  Cal.  630,  d.  704. 
Feople  y.  Devine,  96  Gal.  237,  d.  744,  870,  871, 

1625. 
Feople  y.  De  Witt,  68  Cal.  584,  d.  864  852, 860, 

8064,3066. 
People  V.  Dias,  6  Gal.  248,  d.  98,  678,  766. 
People  y.  Dick,  82  Cal.  218,  d.  173, 174,  751, 

1629, 1683. 
People  y.  Dick,  84  OU.  663,  d.  174,  862, 1580, 

1683,2964. 
People  y.  Diek,  87  CaL  277,  d.  726,  788,  86S, 

1679. 
People  y.  Dick,  89  Cal.  102,  d.  279. 
Feople  v.  Dickson,  46  Cal.  53,  d.  140. 
People  y.  Dilwood,  94  Cal.  89,  d.  752,  766. 
People  y.  Dixon,  94  Cal.  256,  d.  768,  750,  766, 

780,  877,  ^79. 
People  y.  Doane,  77  Cal.  660,  d.  236,  816, 1626. 
Feople  V.  Dobbins,  73  Gal.  257,  d.  640, 1369, 

2666. 
People  V.  Dodel,  77  Cal.  293,  d.  793,  799,  800. 
People  V.  Dodge,  28  Cal.  446,  d.  676,  753. 


Digitized  by 


Google 


81U0 


TABLE  OF  OASES  DIGESTED. 


Fttople  ▼.  Dodge,  30  Gal.  44A,  d.  85, 1633. 
People  Y.  Doe,  31  Cal.  220,  d.  319,  320, 1699, 

2848. 
People  V.  Doe,  46  Ool.  4S.  d.  160. 
People  y.  Doe  Q.  1034,  36  GaL  220,  d.  2601, 

2801,  2802. 
People  T.  Doggett,  62  Gal.  27,  d.  776. 
People  T.  Dolan,  9  Cal.  676,  d.  728,  886. 
People  v.  Dolan,  96  Cal.  316,  d.  93,  721,  788, 

762,  789,  790, 1680,  8071,  8074. 
People  T.  Dollor,  89  Gal.  613,  d.  798, 800, 1188. 
People  y.  Donahue,  46  Gal.  821,  d.  178,  867. 
People  y.  Donaldeon,  70  Gal.  116,  d.  202,  818, 

810,  82«. 
People  y.  Dongali,  92  Gal.  607,  d.  174,  778, 

830,860. 
People  y.  Donnelly,  68  Gal.  144,  d.  2797,  2833. 
People  y.  Donoyan,  43  Cal.  162,  d.  1163, 1162, 

1171. 
People  y.  Does,  39  Gal.  428,  433,  d.  886. 
People  y.  Dougherty,  7  Cal.  396,  d.  726. 
People  y.  Douglass,  87  Cal.  281,  d.  607,  748, 

783,  793,  801. 
People  y.  Douglass,  100  Gal.  1,  d.  181, 246, 248, 

264,  763,  774, 1627, 1634. 
People  y.  Dow-ner,  7  Gal.  169,  d.  626,  2793. 
People  y.  Doyell,  48  Cal.  86,  d.  706,  723,  827, 

1630.  1631,  1689,  3051,  3073. 
People  y.  Dunn,  59  Cal.  328,  d.  1653,  2816, 

2817. 
People  y.  Dunn,  69  Gal.  828,  d.  1653,  2816, 

2817. 
People  y.  Dunn,  80  Cal.  211,  d.  636,    541, 

2647. 
People  y.  Dunn,  89  Cal.  228,  d.  1746. 
People  y.  Dunne,  80  Cal.  34,  d.  833,  846,  867, 

1162, 1686. 
PWple  y.  Dye,  62  Cal.  523,  d.  170,  219. 
People  y.  E^e,  75  Cal.  108,  d.  40,  852,  1176, 

8069. 
People  y.  Earnest,  45  Cal.  29,  d.  732. 
People  y.  Eastman,  26  Cal.  601,  d.  2799,  2806. 
People  y.  Eastman,  77  Cal.  171,  d.  871,  876. 
People  y.  Eaton,  41  Cal.  657,  d.  373. 
People  y.  Ebner,  23  Cal.  158,  d.  372,  744. 
People  y.  Eckert,  16  Cal.  110,  d.  766,  2279, 

3074. 
People  y.  Eckert,  19  Cal.  608,  d.  881. 
People  y.  Eokman,  72  Gal.  682,  d.  761,  766, 

762. 
People  y.  Eddy,  43  Cal.  381,  d.  629,  2802, 

2803,2821. 
People  y.  Edson,  68  Gal.  540,  d.  802,  S074. 
People  y.  Edwards,  9  Cal.  286,  d.  137,  466, 

457,  2233,  2648,  2549,  2764. 
People  y.  Edwards,  41  Cal.  640,  d.  838,  1676. 
People  y.  Edwards,  60  Cal.  359,  d.  807. 
People  y.  Eel  Elver  etc.  B.  B.  Co.,  98  Gal. 

665,  d.  916,  1387. 
People  y.  Ehring,  65  Cal.  136,  d.  806. 


People  y.  El  Dorado  County,  8  (U.  68,  d. 

490,  2739. 
People  y.  Elliott,  80  Gal.  296,  d.  212,  788,  86^ 

856,  868,  2954,  3073. 
People  y.  Elliott,  90  Cal.  686,  d.  716,  760, 

821,  823, 1624. 
People  y.  EUswortb,  92  Gal.  694,  d.  74S,  806, 

1674. 
People  y.  Elyea,  14  Gal.  144,  d.  761,  8051. 
People  y.  Emmons,  61  Cal.  487,  d.  799. 
People  y.  Empire  etc.  Min.  Co.,  33  Oal,  171, 

d.  130,  2238,  2803,  2808,  2811,  2812. 
People  y.  English,  80  Cal.  214,  d.  744,  781, 

796,  797,  801. 
People  y.  English,  62  Gal.  211,  d.  187,  aSL 
People  y.  English,  62  Cal.  212,  d.  766. 
People  y.  Estrada,  63  Cal.  600,  d.  881. 
People  y.  Estrado,  49  GaL  171,  d.  762,  78S, 

765,864. 
People  y.  Etting,  99  Gal.  677,  d.  726,  766, 807, 

1631, 1652. 
People  y.  Enbanks,  86  Gal.  295,  d.  1616. 
People  y.  Eureka  Lake  etc.  Co.,  48  Gal.  14S, 

d.  2738,  2739,  2814,  2820. 
People  y.  Eyans,  29  Cal.  429,  d.  450, 466, 27521 
People  y.  Pagan,  66  Cal.  534,  d.  878. 
People  y.  Pagan,  08  GaL  230,  d.  748,  883. 
People  y.  Fahey,  64  Gal.  342,  d.  799. 
People  y.  Fair,  43  Cal.  187,  d.  766,  769,  880, 

863, 1682,  2066. 
People  y.  Farmer,  77  Gal.  1,  d.  846,  848. 
People  y.  Farrell,  30  Cal.  316,  d.  764,  812. 
People  y.  FarreU,  31  Gal.  676,  d.  748,  1617, 

1521. 
People  y.  Fanlke,  96  Gal.  17,  d.  181,  2278, 

3076. 
People  y.  Feilen,  68  Gal.  218,  d.  781,  802. 
People  y.  Felix,  46  Gal.  163,  d.  782. 
People  y.  Fenwick,  45  Cal.  287,  d.  209. 
People  y.  Ferguson,  34  Cal.  309,  d.  137,  188. 
People  y.  Ferguson,  66  Cal.  288,  d.  1761. 
People  y.  Ferris,  66  Cal.  588,  d.  749,  776. 
People  y.  Ferris,  66  Gal.  442,  d.  772,  822. 
People  y.  Ferry,  84  Cal.  81,  d.  166,  773,  777. 
People  y.  Fiuk,  89  Cal.  144,  d.  868,  869, 1470. 
People  y.  Floe,  97  Gal.  469,  d.  218,  771,  805, 


People  y.  Fine,  53  Gal.  263,  d.  797. 

People  V.  Fine,  77  Cal.  147,  d.  767,  796, 1618, 

1524, 1626. 
People  y.  Fisher,  6  Cal.  164,  d.  212. 
People  y.  Fisher,  61  Oal.  819,  d.  169, 176,  2G8, 

791,  798,  2072. 
People  v.  Fitipatrick,  80  Oal.  688,  d.  767,  884, 

1163. 
People  r.  Flahaye,  58  Gal.  249,  d.  162,  859, 

861. 
People  y.  Flanagan,  60  Gal.  2,  d.  881, 832, 856, 

859. 
People  y.  Fleming,  94  Gal.  808,  d.  881,  892. 
People  y.  Flint,  89  Cal.  670,  d.  2805,  2818. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8191 


People  T.  Florea,  64  Cal.  426,  d.  816. 
People  T.  flynn,  73  Oal.  611,  d.  743,  773,  774, 

777,  806, 1630,  8076. 
People  V.  Folflom,  6  Oal.  378,  d.  70,  71,  1276. 
People  T.  Fang  Ab  Sing,  64  Oal.  263,  d.  767, 

848. 
People  T.  Fong  Ah  Sing,  70  Oal.  8,  d.  98,  847, 

861,  1190,  2078,  8051,  3062. 

People  v.  Fong  Ching,  78  Oal.  169,  d.  767, 764, 

803,3071. 
People  T.  Forbes,  22  Cal.  186,  d.  783,  784. 
People  T.  Forbes,  61  Oal.  628,  d.  260,  1290. 
People  T.  Foren,  26  Oal.  861,  d.  827,  829. 
People  T.  Forney,  81  Oal.  118,  d.  799. 
People  Y.  Foraythe,  66  Oal.  101,  d.  217,  778, 

838,2278. 
People  Y.  Fowler,  9  Cal.  86,  d.  283, 1664, 1694. 
People  Y.  Fowler,  88  Oal.  136,  d.  200,  728, 

729,  789,  2649. 
People  Y.  Fox,  39  Oal.  621,  d.  2833,  2834. 
People  Y.  Francis,  88  Oal.  183,  d.  676,  978, 

1616. 
People  Y.  Frank,  28  Oal.  607,  d.  727,  821,  822, 

823.  1186. 
People  Y.  Franklin,  70  Oal.  641,  d.  760, 797,  798. 
People  V.  Freel,  48  Cal.  486,  d.  826. 
People  Y.  Freeland,  6  Oal.  96,  d.  726,  738,  763, 

826,834. 
P^ple  Y.  Freelon,  8  Oal.  617,  d.  287. 
People  Y.  Freeman,  92  Oal.  369,  d.  210,  768, 

862,  2077,  2078,  2080,  2082. 

People  Y.  French,  69  Cal.  169,  d.  762,  861, 

852,  864. 
People  Y.  French,  96  Oal.  371,  d.  877,  881. 
People  Y.  Freshonr,  66  Cal.  376,  d.  3062. 
People  Y.  Frisbie,  18  Cal.  402,  d.  1629,  1630. 
People  Y.  Frisbie,  26  Cal.  136,  d.  181, 216,  645, 

2666. 
People  Y.  Frisbie,  81  Oal.  146,  d.  2796,  2832. 
People. Y.  Faqaa,  68  Oal.  246,  d.  798. 
People  Y.  Fuqua,  61  Cal.  377,  d.  737,  738. 
People  Y.  Fartado,  67  Cal.  846,  d.  249,  8069, 

8072. 
People  Y.  Gaines,  62  Oal.  479,  d.  736. 
People  Y.  Oale,  77  Oal.  120,  d.  815. 
People  Y.  Gallagher,  65  Cal.  462,  d.  1670, 1600. 
People  Y.  Gallagher,  100  Cal.  466,  d.  717,  749, 

813,  814,  3062. 
People  Y.  GalYin,  9  Oal.  il6,  d  .  782,  1626. 
People  Y.  Gannon,  61  Oal.  476,  d.  679,  880, 

896,977. 
People  Y.  Garcia,  26  Oal.  681,  d.  268,  768,  771, 

860,876. 
People  Y.  Garcia,  68  Oal.  102,  d.  780. 
People  Y.  Garcia,  63  Oal.  19,  d.  766,  846. 
People  Y.  Gardner,  66  Oal.  804,  d.  466,  2766. 
People  Y.  Gardner,  98  Cal.  127,  d.  764,  756, 

788,  892,  894. 
People  Y.  Garnett,  29  Cal.  622,  d.  729,  766, 

804,  3068,  3077. 
People  Y.  Garnett,  36  Cal.  470,  d.  824. 


People  Y.  Garrett,  6  Cal.  208,  d.  764. 
People  Y.  Gassaway,  23  Oal.  61,  d.  878. 
People  Y.  Gassaway,  28  Cal.  404,  d.  717. 
People  Y.  Gates,  46  Cal.  62,  d.  791. 
People  Y.  Gatewood,  20  Cal.  146,  d.  728,  788, 

834,  869,  1681. 
People  Y.  Gaont,  28  Oal.  166,  d.  211,  676, 

1681. 
People  Y.  Gebr,  8  Cal.  869,  d.  1677. 
People  Y.  Geiger,  49  Oal.  643,  d.  181,  764, 766» 

779,  863,  1691. 
People  Y.  Gelabert,  39  Oal.  663,  d.  760. 
People  Y.  Gerke,  6  Cal.  881,  d.  70. 
People  Y.  Gerke,  36  Oal.  677,  d.  2796,  2808. 
People  Y.  Gerke,  37  Cal.  228,  d.  2662. 
People  Y.  German  SaYings  and  Loan  Soo.,  72 

Cal.  28,  d.  1087. 
People  Y.  Getty,  49  Cal.  681,  d.  134,  806,  807, 

878. 
People  Y.  Oiacamella,  71  Oal.  48,  d.  791. 
People  Y.  Giancoli,  74  Oal.  642,  d.  724,  767, 

777,  862,  861, 1526. 
People  Y.  Gibbons,  43  Cal.  667,  d.  720,  763. 
People  Y.  Gibbs,  98  Oal.  661,  d.  182,  818,  819, 

820. 
People  Y.  Gibson,  17  Oal.  288,  d.  827, 887, 868, 

855. 
People  Y.  Gibson,  63  Cal.  601,  d.  766. 
People  Y.  Giesea,  61  Cal.  53,  d.  802. 
People  Y.  Giesea,  68  Cal.  846,  d.  742. 
People  Y.  GUbert,  67  Cal.  96,  d.  781. 
People  Y.  Gilbert,  60  Oal.  108,  d.  268,  762, 

780  897 
People  Y.  Gin,  6  Oal.  637,  d.  717,  828. 
People  Y.  Gill,  7  Cal.  366,  d.  717. 
People  Y.  Gill,  46  Cal.  286,  d.  289,  878. 
People  Y.  Gillis,  97  Oal.  642,  d.  167,  248,  786. 
People  Y.  Gilmore,  4  Cal.  376,  d.  867. 
People  Y.  Girr,  68  Cal.  629,  d.  891. 
People  Y.  Gleason,  99  Cal.  369,  d.  868. 
People  Y.  Glenn,  10  Cal.  32,  d.  226,  261,  846, 

846,847. 
People  Y.  Goggins,  80  Oal.  229,  d.  874. 
People  V.  Goldbury,  10  Cal.  312,  d.  192. 
People  Y.  Golden,  62  Cal.  642,  d'.  886. 
People  Y.  Goldenson,  76  Cal.  328,  d.  98, 184, 

138,  212,  213,  674,  732,  733,  741,  748,  768, 

760,  863,  1168,  1162,  1678,  1676,  1680,  1682, 

1688,  2078,  2070,  2736,  2963,  2961,  3062,  8073. 
People  Y.  Gold  Bon  Ditch  etc.  Co.,  66  Oal. 

138,  d.  1988,  2119,  2121,  2979,  2980. 
People  Y.  Gold  Bon  etc.  Co.,  66  Cal.  166,  d. 

1604. 
People  Y.  Goldstein,  82  Cal.  432,  d.  740. 
People  Y.  Qoldtree,  44  Oal.  323,  d.  660,  2818, 

2819. 
People  Y.  Gonzales,  71  Oal.  669,  d.  831,  860, 

869,  860,  861,  862. 
People  Y.  Goodhue,  80  Cal.  199,  d.  1688. 
People  Y.  Gordon,  5  Cal.  235,  d.  1042,  1048. 
People  Y.  Gordon,  70  Cal.  467,  d.  891. 


Digitized  by 


Google 


n«s 


TABLE  OF  CASES  DIGESTED. 


People  y.  Gordon,  88  Cal.  422,  d.  795,  798, 

1528. 
Fteple  T.  Gordon,  99  Cal.  227,  d.  740,  766, 

782. 
People  ▼.  Goalaw,  78  Cal.  323,  d.  844. 
People  v.  GoBset,  93  Cal.  641,  d.  727,  747, 824, 

826. 
People  v.  Graham,  21  Cal.  261,  d.  166,  893, 

1528,  2953,  3051,  3062. 
People  T.  Granioe,  60  Cal.  447,  d.  167,  834, 

1666. 
People  T.  Grant,  46  Oal.  97,  d.  102,  820. 
Peofde  ▼.  Gray,  61  Cal.  164,  d.  846, 847,  1686, 

1688. 
People  v.  Gray,  66  Cal.  271,  d.  776,  814,  816, 

1272,  1526,  3023. 
People  T.  Green,  16  Oal.  613,  d.  876. 
People  v.  Green,  63  Cal.  60,  d.  746. 
People  y.  Green,  54  Cal.  592,  d.  888. 
People  y.  Green,  99  Cal.  664,  d.  770,  3060. 
People  y.  Greene,  62  Cal.  577,  d.  959. 
People  y.  Greene,  74  Cal.  400,  d.  232,  069, 

1638. 
People  y.  Greene,  100  Oal.  140,  d.  739. 
People  V.  Ori£Bn,  19  Cal.  678,  d.  804. 
People y.  Griffin,. 62  CaL  616,  d.  764. 
People  y.  Grigeby,  62  Cal.  482,  d.  113,  864. 
People  y.  GrundeU,  76  Cal.  301,  d.  166,  248, 

764,  764,  766,  974. 
People  y.  Qnance,  57  Cal.  164,  d.  864. 
People  y.  Guidice,  73  Cal.  226,  d.  800,  860. 
People  y.  Gunn,  86  Cal.  238,  d.  1828,  2029, 

2030,  2033. 
People  y.  Gatierrei,  74  Cal.  81,  d.  736,  870, 

882. 
People  y.  Hagar,  49  GaU  229.  d.  2786,  2787. 
People  y.  Hagar,  62  Cal.  171,  d.  205.  1161, 

1163,  1153, 1286,  1641,1661,  2249,  2782,2783, 

2784,  2786,  2787,  2788,  2789. 
People  y.  Hagar,  52  Oal.  190,  d.  989. 
People  V.  Hager,  19  Cal.  462,  d.  276,  2890. 
People  V.  Haggerty,  46  Cal.  364,  d.  791. 
People  y.  Haggin,  67  Cal.  679,  d.  2787,  2788. 
People  y.  Hall,  4  Cal.  390,  d.  3051. 
People  y.  HaU,  19  Cal.  425,  d.  876. 
People  y.  Hall,  46  Cal.  253,  d.  93. 
People  y.  Hall,  67  Cal.  569.  d.  251,  796. 
People  y.  HaU,  94  Oal.  696,  d.  768,  770,  778, 

803,  805,  806,  1533. 
People  y.  Halloway,  26  Oal.  661,  d.  283. 
People  y.  Hamberg,  84  Cal.  468,  d.  738,  744, 

763,  787,  810,  819. 
People  y.  Hamblin,  68  Cal.  101,  d.  867,  8071. 
People  y.  Hamilton,  46  Cal.  640,  d.  236. 
People  y.  Hamilton,  62  Cal.  877 ,  d.  1617, 1679, 

1680, 1682. 
People  y.  Hancock,  48  Cal.  631,  d.  2808. 
People  y.  Handley,  100  Cal.  370,  d.  728,  701. 
People  y.  Hannou,  85  Cal.  374.  d.  809. 


People 
People 
People 
People 
People 

761. 
People 
People 
People 
People 

1641. 
People 

2443. 
People 
People 

467. 
People 
People 
People 

2806, 
People 


y.  Hanaelman,  76  Oal.  400,  d.  871,  87^ 

y.  Hanaen,  84  Cal.  291,  d.  870. 

y.  Han  Tin.  67  Cal.  142.  d.  1678. 

y.  Hanlin,  87  Cal.  268,  d.  1680. 

y.  Hardiaaon,  61  CaL  378,  d.  781,  741, 

y.  Harrington,  42  Oal.  166,  d.  98, 74S. 
y.  Harris,  29  Cal.  678,  d.  748,  760, 1044. 
y.  Harris,  61  Oal.  136,  d.  1680. 
y.  Harriaon,  84  C^  607,  d.  1624,  1638, 

y.  Hanold,  84  OaL  667,  d.  728,  821. 

y.  Hart,  44  OaL  698,  d.  172,  772. 
y.HarUey,  31  CaL  685,  d.  119,  448, 

y.  Hartman,  62  OaL  562,  d.  758. 

y.  HastingB,  26  Cal.  668,  d.  2834. 

y.  HaetingB,  89  OaL  440,  d.  22S3.  2804, 

2811. 

y.  Hastings.  34  Cal.  571,  d.  2811,  8816, 


People  y.  Hatm,  44  OaL  96,  d.  788,  769,  827, 

828,1622. 
People  y.  Hawes,  41  OaL  682,  d.  169. 
People  y.  Hawes,  98  Cal.  648,  d.  761, 776, 837, 

840, 84i,  847, 1162, 1524,  152a,  1530,  3066. 
People  y.  Hawkins,  84  Gal.  181,  d.  873, 888. 
People  y.  Helbing,  59  Cal.  667,  d.  800, 801. 
People  y.  Helbing,  61  Cal.  620,  d.  741. 
People  y.  Henderson,  ^  Oal.  466,  d.  800,  848, 

746,  782,  843, 1190,  1626, 1601. 
People  y.  Henderson,  40  Cal.  29,  d.  466,  407, 

693. 
People  y.  Henneasy,  69  Cal.  668,  d.  235. 
People  y.  Henry,  77  Cal.  445,  d.  93,  211,  805, 

806. 
People  y.  Herbert,  61  Oal.  644,  d.  143,  173, 

760,  762,  831,  860. 
People  y.  Herman,  46  Cti.  689,  d.  2364. 
People  y.  Hersey,  63  OaL  574,  d.  771. 
People  y.  Hester,  6  Oal.  679,  d.  490. 
People  y.  Hibemia  Bank,  61  OaL  843,  d. 

2798. 
People  y.  Hibemia  Sayings  etc.  Soo.,  78  CaL 

21,  d.  1087. 
People  y.  Hibemia  Sayings  etc.  Soc.,  84  OaL 

634,  d.  919.  920,  924. 
People  y.  Hicks,  63  Cal.  854,  d.  3076. 
People  y.  Hicks,  66  CaL  103,  d.  896. 
People  y.  Hidden.  32  Oal.  446,  d.  1691. 
People  y.  Higgins.  68  Cal.  367,  d.  739. 
People  y.  Hill,  7  OaL  97,  d.  545,  646,  647. 
People  y.  Hill,  78  Oal.  405,  d.  141. 
People  y.  Hobaon,  17  Cal.  484,  d.  776,  1618. 

1534, 1664,  2098. 
People  y.  Hodgdon,  66  Oil.  72,  d.  846,  20B8, 

2652. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


SUM 


People  y.  Hodges,  27  Gal.  840,  d.  716,  790,  769, 

788. 
People  T.  H<^,  65  Oal.  612,  d.  2033,  2612. 
People  V.  Hoin,  62  Cal.  120,  d.  1616. 
People  y.  Holladay,  26  Cal.  300,  d.  2881,  2806, 

2822,2824. 
People  y.  Holland,  60  Oal.  864,  d.  801. 
People  y.  Hollia,  66  CaL  78,  d.  93. 
People  y.  Holliater,  47  Cal.  408,  d.  2812. 
People  y.  Home  Ins.  Co.,  20  Gal.  683,  d.  1668. 

2799,  2801,  2806,  2808. 
People  V.  Hong  Ah  Dock,  61  Gal.  887,  d.  886, 

887,  840.  841,  842,  851, 1626,  8067,  8076. 
People  y.  HongQuin  Moon,  92  GaL  41,  d.  238, 

818, 2079. 
People  y.  Hong  Tong,  86  Oal.  171,  d.  766,  897. 
People  y.  Honahell,  10  Gal.  83,  d.  161,  827, 

845,  862,  864,  1624. 
People  y.  Hood,  6  Gal.  286,  d.  728,  791. 
People  y.  Hope,  62  CaU  291,  d.  734,  768,  807, 

808,  809, 1626,  1687. 
People  y.  Hordissen,  68  Gal.  408,  d.  2071. 
People  y.  Horn,  70  Oal.  17,  d.  737,  782. 
People  y.  HoU,  73  Cal.  241,  d.  217. 
People  y.  Hooghtaling,  7  Gal.  348,  d.  1077, 

1250. 
People  y.  Houston,  64  Gal.  536,  d.  2786. 
People  y.  Howard,  17  Cal.  63,  d.  748,  3051. 
People  V.  Howard,  74  Cal.  547,  d.  2077,  20/9, 

2080. 
People  y.  Hoy  Yen,  34  Cal.  176,  d.  762, 1190. 
People  y.  Huber,  20  (ki.  81,  d.  2726,  8781, 

2733. 
People  y.  Huff,  72  Cat.  117,  d.  255, 867. 
People  y.  Hughes,  29  Cal.  257,  d.  783, 792, 793, 

1688, 2067. 
People  y.  Hnghee,  41  CaL  284,  d.  740,  768, 

874. 
People  V.  Hulbert,  71  Cal.  72,  d.  2788. 
People  y.  Hnnckeler,  48  Cal.  831,  d.  789. 
People  y.  Hunt,  41  Cal.  435,  d.  2668,  2664. 
People  y.  Hunt,  60  Oal.  430,  d.  748,  829,  864, 

866,  857,  861,  865, 1688. 
People  y.  Hvmter,  10  Cal.  602,  d.  373. 
People  y.  Hunter,  64  Oal.  66,  d.  782,  788. 
People  y.  Horiey,  8  OaL  890,  d.  881,  832, 1634, 

1534. 
Peo^e  y.  Hurley,  67  Gal.  146,  d.  778,  881, 

1146. 
People  y.  Hurley,  60  Oal.  74,  d.  877,  878,  879. 
People  V.  Hnrtado,  63  Cal.  288,  d.  763,  826, 

845,  858,  859,  862,  974,  1631. 
People  y.  Huson,  78  Cal.   154,  d.  466,  467, 

2754,  2768. 
People  y.  Hossey,  4  Oal.  46,  d.  2793,  2794, 

2795,  2801,  2821. 
People  V.  Hust,  49  Oal.  653,  d.  816. 
People  y.  Hyde,  48  Cal.  431,  d.  2807,  2831. 


People  y.  Hyndman,  99  Cal.  1,  d.  835,  842, 869, 

861. 
People  y.  lams,  57  Cal.  116,  d.  832, 838,  844, 

851,  853,  869, 1671,  1672. 
People  y.  Indian  Peter,  48  Gal.  260,  d.  786, 

769,  788. 
People  y.  Irwin,  77  Gal.  494,  d.  768,  766,  779, 

811,  841,  8«,  1671, 1677. 
People  y.  lyey,  48  Cal.  56,  d.  1684. 
People  y.  Jackson,  24  Cal.  630,  d.  276,  604L 
People  y.  Jackson,  67  Cal.  816,  d.  771. 
People  y.  Jacob,  49  Gal.  640,  d.  2766. 
People  y.  Jacobs,  29  Gal.  679,  d.  790. 
People  y.  Jacobs,  49  Oal.  884,  d.  8066. 
People  y.  Jamarillo,  67  Oal.  Ill,  d.  827,  8070. 
People  y.  James,  97  Cal.  400,  d.  739. 
People  y.  January,  70  Cal.  34,  d.  371. 
People  y.  January,  77  Oal.  179,  d.  162. 
People  y.  Jefferson,  62  Oal.  462,  d.  736,  808, 

806. 
People  V.  Jenkins,  16  Oal.  431,  d.  808. 
People  y.  Jenkins,  17  GaL  600,  d.  2767,  2768, 

2759. 
People  y.  Jenkins,  66  GaL  4,  d.  677,  679,  2064, 

3063. 
People  y.  Jenks,  24  Cal.  11,  d.  1680,  1681. 
People  y.  Jersey,  18  Oal.  837,  d.  872. 
People  V.  Jim  Ti,  82  OaL  60,  d.  727,  768,  760, 

875, 876, 877. 
People  y.  Jocelyn,  29  Cal.  662,  d.  248,  677, 738, 

763,  2066,  2076. 
People  y.  Johnson,  80  Oal.  88,  d.  84,  86, 86, 

200,486. 
People  y.  Johnson.  41  Gal.  462,  d.  760,  761. 
People  V.  Johnson,  47  CaL  122,  d.  257,  786, 

747. 
People  y.  Johnson,  67  OaL  571,  d.  8070. 
People  y.  Johnson,  61  Oal.  142,  d.  860,  868. 
People  y.  Johnson,  71  CaL  884,  d.  718, 788, 816. 
People  y.  Johnson,  88  OaL  171,  d.  248,  254, 

258,  782,  788,  810. 
People  y.  Johnson,  91  CaL  265,  d.  812,  816. 
People  y.  Johnston,  46  Cal.  78,  d.  1677. 
People  y.  Johnston,  48  OaL  549,  d.  726. 
People  y.  Jones,  20  Cal.  50,  d.  222. 
People  V.  Jones,  81  GaL  665,  d.  84,  747,  748, 

758,768. 
People  y.  Jones,  32  Gal.  80,  d.  758,  759,  896. 
People  y.  Jones,  58  Gal.  68,  d.  897. 
People  y.  Jones,  63  Gal.  168,  d.  776,  864, 
People  y.  Jordan,  63  CaL  210,  d.  7S8. 
People  y.  Jordan,  65  CaL  644,  d.  84,  109,  111. 
People  y.  Jordan,  66  Cal.  10,  d.  168,  819. 
People  y.  Joeelyn,  80  Oal.  544,  d.  716. 
People  y.  Josephs,  7  Oal.  189,  d.  731,  766b 
People  y.  Josselyn,  38  OaL  393,  d.  884. 
People  y.  Joares,  28  GaL  880,  d.  870, 1684. 
People  y.  Judd,  10  GaL  818,  d.  886. 


Digitized  by 


Google 


tlM 


TABLE  OF  CASES  DIGESTED. 


People  T.  Judge  of  Court  of  SeeBions,  2  Oal. 

604,  d.  802. 
People  y.  Jung  Qnng  Sing,  70  Cal.  460,  d.  781, 

782. 
People  V.  Eabl,  18  Oal.  432,  d.  1S2, 142. 
People  T.  Ealkman,  72  Oal.  212,  d.  756,  797, 

1685,  8067,  3074. 
People  V.  Kalloch,  60  Cal.  113,  d.  86,  886. 
People  V.  Kalloch,  60  Cal.  115,  d.  86,  886. 
People  V.  Kalloch,  60  Cal.  116,  d.  886. 
People  V.  Keane,  43  Cal.  638,  d.  877. 
People  v.  Kearney,  48  Cal.  383,  d.  771. 
People  T.  Keefer,  18  Cal.  637,  d.  797,  790,  830. 
People  y.  Keefer,  66  CaL  232,  d.  865,  867. 
People  y.  Keeley,  81  CaL  210,  d.  162,  224,  236, 

886. 
People  y.  Keenan,  13  Cal.  681,  d.  770, 853. 
People  V.  Keith,  60  CaL  137,  d.  075, 1190,  3066. 
People  y.  Kelley,  47  Oal.  126,  d.  762. 
People  y.  Kelly,  6  Cal.  210,  d.  727,  836. 
People  y.  KeUy,  28  Cal.  423,  d.  748,  780,  878, 

1626. 
People  y.  Kelly,  88  OaL  146,  d.  716,  888. 
People  y.  Kelly,  46  Cal.  366,  d.  137, 1688, 1680, 

1690,  2967. 
People  y.  Kelly,  59  Oal.  372,  d.  889. 
People  y.  Kennedy,  55  Cal.  201,  d.  808, 1631. 
People  y.  Kent,  6  Cal.  89,  d.  1759. 
People  y.  Kern,  61  Oal.  244,  d.  844. 
People  y.  Kernaghan,  72  Oal.  609,  d.  860. 
People  y.  Kerrick,  62  Cal.  446,  d.  747. 
People  y.  Kerrigan,  73  CaL  222,  d.  746, 1520. 
People  y.  Ketchum,  73  Cal.  635,  d.  826,3060. 
People  y.  Kindleberger,  100  Cal.  367,  d.  775. 
People  y.  King,  27  Cal.  607,  d.  268.  726,  760, 

835,  836,  863, 1626,  1527, 1677. 
People  y.  King,  28  Gal.  266,  d.  726,  781,  788, 

783, 1692,  2660. 
People  y.  King,  64  Gal.  338,  d.  760. 
People  y.  Kinaey,  61  Oal.  278,  d.  738. 
People  y.  Kinsman,  61  Oal.  92,  d.  2700. 
People  y.  Klumpke,  41  Gal.  263,  d.  230,  933, 

2619,  2530,  2632. 
People  y.  Knapp,  71  Oal.  1,  d.  828,  837,  841, 

8076. 
People  y.  Kneeland,  81  Oal.  288,  d.  464,  466, 

456,  2759. 
People  y.  Kooning,  99  Cal.  674,  d.  760. 
People  y.  Kohl,  40  Cal.  127,  d.  2799. 
People  y.  Kohle,  4  OaL  198,  d.  1681. 
People  y.  Kohler,  6  CaL  72,  d.  744,  746,  764. 
People  y.  Kraker,  72  Cal.  459,  d.  884. 
People  y.  Kruger,  100  Oal.  623,  d.  808,  3066. 
People  y.  Krueick,  93  Cal.  74,  d.  898. 
People  y.  Kuni,  78  Cal.  313,  d.  224,  766, 1679. 
People  y.  Labra,  6  OaL  183.  d.  764. 
People  y.  Lacbanais,  82  Oal.  438,  d.  771,  860. 
People  y.  Ladd,  47  Cal.  603.  d.  2689. 


People  y.  Lafarge,  8  OaL  190,  d.  872,  163S, 

1638,  1640,  1643. 
People  y.  Lafoente,  6  Oal.  202,  d.  173, 726, 744. 
People  y.  Lamb,  17  Oal.  323,  d.  861,  863. 
People  y.  Lampoon,  70  Oal.  204,  d.  677. 
People  y.  Lanagan,  81  OaL  142,  d.  829,  8S7, 

848. 
People  V.  Lane,  96  OaL  606,  d.  131, 184. 
People  y.  Lane,  100  Oal.  870,  d.  761,  768,  840. 
People  y.  Langton,  67  Cal.  427,  d.  761, 856. 
People  y.  Langtree,  64  Cal.  266,  d.  767, 806a 
People  y.  Laneing,  66  CaL  303,  d.  2541. 
People  y.  Lardner,  30  OaL  242,  d.  2798. 
People  y.  Larson,  68  Cal.  18,  d.  739. 
People  y.  La  Bne,  67  OaL  626,  d.  638,  047, 

2783,2786. 
People  y.  Latham,  62  Oal.  608,  d.  2796,  2808, 

2812. 
People  y.  Latham,  63  Cal.  386,  d.  2836. 
People  y.  Lattimore,  86  Cal.  403,  d.  779,  792^ 
People  y.  Layelle,  71  Cal.  351,  d.  796. 
People  y.  Lawrence,  21  Gal.  368,  d.  726,  884, 

848. 
People  y.  Lawrenoe,  82  Oal.  182,  d.  716. 
People  y.  Lee,  6  Oal.  863,  d.  212,  2963. 
People  y.  Lee,  14  OaL  610,  d.  129, 130, 13S,  188, 

141,282. 
People  y.  Lee,  17  OaL  76,  d.  737, 780,  840,  866, 

1672, 1687. 
People  y.  Lee,  49  Gal.  87,  d.  978. 
People  y.  Lee  Ah  Chuck,  66  OaL  662,  d.  7S1» 

722,  724,  748,  3067,  3072. 
People  y.  Lee  Ah  Ynte,  60  CaL  96,  d.  2068, 

8067. 
People  y.  Lee  Chuck,  74  OaL  30,  d.  844,  8S1, 

862. 
People  y.  Lee  Chuck,  78  Oal.  317,  d.  207,  744, 

767,  838, 1632, 1686, 1689,  3068. 
People  y.  Lee  Fat,  64  OaL  527,  d.  764,  8S9. 
People  y.  Lee  Fook,  86  CaL  800,  d.  1617, 1619, 

1620. 
People  y.  Lee  Gam,  09  Oal.  662,  d.  779,  854, 

1624. 
People  y.  Lee  Kong,  06  OaL  006,  d.  716, 793, 

796. 
People  y.  Lee  Bare  Bo,  72  Oal.  028,  d.  707, 

778,  778,  847, 860,  864,  862. 
People  y.  Leet,  23  Oal.  161,  d.  2807, 2880. 2831. 
People  y.  Lee  Wah,  71  Oal.  80,  d.  890. 
People  y.  Lee  Tune  Ghong,  94  Oal.  879,  d. 

272,  738,  866. 
People  y.  Leith,  62  Oal.  261,  d.  830. 
People  y.  Lemperle,  94  OaL  46,  d.  770,  840, 

857,869. 
People  y.  Lem  Yon,  97  OaL  224,  d.  887,  888, 

889,  890,  1684,  3064. 
People  y.  Lennox,  67  Cal.  113,  d.  790,  7S7. 
People  y.  Lenon,  77  CaL  306,  d.  101,  144, 177. 


Digitized  by 


Google 


TABLE  OF  OASES  BIGESTEB. 


S196 


People  T.  Lenon,  79  Cal.  625,  d.  778, 88S. 
People  T.  Lenon,  79  Cal.  631,  d.  784. 
People  V.  Leong  Qnong,  60  Gal.  107,  d.  879. 
People  T.  Leong  8ing,  77  Gal.  117,  d.  248,  252. 
People  y.  Leong  Yane  Gnn,  77  Gal.  6S6,  d. 

798,  2079,  2080. 
People  T.  Le  Boy,  65  OaL  618,  d.  718,  727, 762, 

8066. 
People  T.  Levine,  85  Oal.  39,  d.  767,  779, 1183. 
People  y.  Levison,  16  GaL  98,  d.  174,  248,  258, 

780,884. 
People  ▼.  Lewis,  86  Gal.  581,  d.  760,  867. 
People  V.  Lewis,  61  Gal.  866,  d.  806. 
People  V.  Lewis,  61  Cal.  367,  d.  237,  806,  2080. 
People  Y.  Lewis,  64  GaL  401,  d.  600,  676,  729, 

736,  874. 
People  T.  Leyba,  74  Cal.  407,  d.  800. 
People  T.  lightner,  49  Cal.  226,  d.  737,  798, 

2736. 
People  ▼.  Linn,  23  Oal.  160,  d.  876. 
People  y.  Littlefleld,  6  Cal.  856,  d.  726,  781, 

875,  883. 
People  T.  Lloyd,  9  Gal.  64,  d.  726,  835, 836. 
People  Y.  Lock  Wing,  61  Cal.  880,  d.  766,  793, 

796. 
People  y.  Lockwood,  6  Oal.  206,  d.  162, 727, 

738. 
People  y.  Logan,  4  Oal.  188,  d.  673. 
People  y.  Lombard,  17  Cal.  816,  d.  881,  888, 

842. 
People  y.  Long,  89  Cal.  694,  d.  173,  827,  828. 
People  y.  Long,  43  Gal.  444,  d,  761,  806,  1188, 

1689. 
People  y.  Lon  Me,  49  Gal.  363,  d.  1692. 
People  y.  Lopez,  26  Cal.  112,  d.  726,  758. 
People  y.  Lopez,  69  OaU  862,  d.   202,  877, 

1676, 
People  y.  Lopes,  90  Oal.  669,  d.  878,  874. 
People  y.  Loacks,  28  Gal.  68,  d.  2097. 
People  y.  Loai  Tung,  90  Oal.  377,  d.  218,  766, 

896. 
People  y.  Loye,  19  Oal.  676,  d.  368,  373,  906. 
People  y.  Love,  26  Cal.  620,  d.  464,  466,  467, 

468,  2167,  2549. 
People  y.  Lowrey,  70  Oal.  198,  d.  745,  806. 
People  y.Lum  Tit,  88  OaL  180,  d.  201, 2071. 
People  y.  Lundqnist,  84  OaL  23,  d.  976. 

2702,2706,2707. 
People  T.  Lynch,  61  Oal.  89,  d.  2699. 
People  y.  Mackinley,  9  Oal.  260,  d.  871. 
People  y.  Madden,  76  Cal.  621,  d.  768,  774, 

708,  1626. 
People  y.  Magallonee,  15  Oal.  426,  d.  783,  882, 

988. 
People  y.  Magaire,  26  Oal.  686,  d.  286,  287, 

718,807. 
People  T.  Mahlman,  82  OaL  686,  d.  726, 728, 

815. 


People  y.  Mahoney,  18  Oal.  180,  d.  881. 1678^ 

2968,2965. 
People  y.  Mahoney,  66  Oal.  286,  d.  2807. 
People  y.  Mahoney,  77  Oal.  529,  d.  161,  866, 

1186. 
People  y.  Majors,  66  Oal.  100,  d.  93, 101,  2085. 
People  y.  Majors,  66  Oal.  188,  d.  98,  742,  765, 

830,  841,  1190,  1673, 1681,  2960. 
People  y.  Malaspina,  67  Oal.  628,  d.  779,  844. 
People  y.  Manahan,  32  Cal.  68,  d.  893, 1691. 
People  y.  Manch^so,  80  Cal.  806,  d.  894. 
People  T.  Manners,  70  Oal.  428,  d.  882. 
People  y.  Manning,  48  Oal.  886,  d.  238,  766, 

1146, 1176, 1184.  1186. 
People  y.  March,  6  OaL  643,  d.  788,  741,  781, 

857,  866,  1616,  1626. 
People  y.  Mariposa  Oonnty,  81  OaL  196,  d. 

644,  2822,  2831. 
People  y.  Mariposa  County,  89  OaL  683,  d. 


People  y.  Markham,  7  Oal.  208,  d.  824. 
People  y.  Markham,  64  Oal.  167,  d.  98,  728, 

802,8071. 
People  y.  Marks,  72  Cal.  46,  d.  181,  248,  267, 

816. 
People  V.  Marquis,  16  GaL  38,  d.  866. 
People  y.  Marseiler.  70  Cal.  98,  d.  172, 207, 760, 

766,  796, 1163, 1189, 1190,  8049.     . 
People  y.  Marshall,  8  Gal.  61,  d.  677. 
People  y.  Marshall,  69  Gal.  886,  d,  871,  790. 
People  y.  Marshall,  69  Cal.  391,  d.  870. 
People  y.  Martin,  6  Cal.  477,  d.  188. 
People  y.  Martin,  32  Gal.  91,  d.  181,  728. 
People  y.  Martin,  47  Cal.  101,  d,  836. 
People  y.  Martin,  47  Cal.  112,  d.  93,  793. 
People  y.  Martin,  62  GaL  201,  d.  868. 
People  y.  Martin,  60  GaU  158,  d.  1746, 1746. 
People  y.  Martines,  66  Cal.  278,  d.  760,  762, 

827. 
People  y.  Maurin,  77  GaL  436,  d.  818. 
People  y.  Mauritzen,  84  Cal.  87,  d.  818, 1181. 
People  y.  Max,  46  Cal.  264,  d.  771. 
People  y.  Maxwell,  24  Cal.  14,  d.  883,  1523. 
People  y.  Mayes,  66  Oal.  697,  d.  286,  767,  802, 

893. 
People  y.  McAnslan,  48  Oal.  66,  d.  170,  266. 
I'eople  y.  McCain,  61  Oal.  360,  d.  2688.  2709. 
People  y.  McCalla,  8  Cal.  801,  d.  742, 1674. 
People  y.  McOarty,  48  Cal.  667,  d.  780,  788, 

866,  1681. 
People  y.  McOauley,  1  Cal.  379,  d.  173,  220, 

1688. 1677.  2954. 
People  y.  McCauley,  45  Oal.  146,  d.  220,  2078, 

807L 
People  y.  McClellan,  81  Cal.  101,  d.  2256. 
People  y.  McGonnell,  82  Cal.  620,  d.  731,  788. 
People  y.  McCoy,  71  Cal.  396,  d,  177, 786, 1627, 

1687, 1688. 


Digitized  by 


Google 


aiM 


TABLE  OF  CASES  DIGESTED. 


People  T.  McOrw,  82  Oal.  98,  d.  763,  767.         | 

People  V.  McCreery,  34  Cal.  432,  d.  638,  2790, 

2791,  2792,  2798,  2802,  2811,  2817, 2820,  2821, 


People  V.  HcOrory,  41  Oal.  468,  d.  676,  736. 
People  T.  MoCune,  67  Oal.  168,  d.  2689. 
People  T.  McCardy.  68  Oal.  676,  d.  239,  721, 

731,   783,  838,  864.  1688,  1686,  2078,  2079, 

2080. 
People  T.  McDermott,  8  Oal.  288,  d.  412,  887. 
People  T.  McDermott.  97  CaL  247,  d.  194, 


People  y.  McDonald,  89  Cal.  614,  d.  SOTa 
People  7.  M'Donell,  47  Cal.  134,  d.  1615, 1616, 

1680, 2078. 
People  T.  McDonnell,  80  Cal.  286,  d.  811. 
People  T.  McDowell,  64  CaL  467,  d.  778,  844. 
People  T.  McDowell,  71  Oal.  194,  d.  886. 
People  T.  McFadden,  66  CaL  446,  d.  796,  797, 

798,799. 
People  T.  McGarrey,  66  OaL  827,  d.  2962. 
People  T.  McQilTer,  67  OaL  66,  d.  769, 807. 
People  T.  McGr^^r,  88  Cal.  140,  d.  258,  736, 

743, 766,  807,  809, 1663. 
People  V.  McGrew,  77  Oal.  670,  d.  817. 
People  T.  McGoire,  82  Cal.  140,  d.  600,  601, 

716. 
People  T.  McGoiK,  45  Cai.  66,  d.  2598,  3051. 
People  y.  McGongiU,  41  Cal.  429,  d.  717,  748, 

770, 1679, 1681. 
People  y.  McKeller,  63  Oal.  66,  d.  8069. 
People  y.  Mo.Kenna,  81  Oal.  158,  d.  729,  819, 

1334, 1387. 
People  y.  McLane,  19  Oal.  131,  d.  756. 
People  y.  McLane,  60  Cal.  412,  d.  3076. 
People  y.  McLaughlin,  44  Cal.  436,  d.  846. 
People  y.  McLean,  84  Cal.  480,  d.  766,  1176, 

1187. 
People  y.  McMakin,  8  Oal.  647,  d.  799. 
People  y.  McNabb,  79  Oal.  419,  d.  173, 1626. 
People  y.  McNamara,  94  Cal.  509,.  d.  214,  747, 

763,  895. 1188. 1626. 
People  y.  McNealy,  17  Oal.  882,  d.  740,  768.     | 
People  y.  McNulty,  98  OaL  427,  d.  715,  718, 

834,  867,  1516,  2432,  2862. 
People  y.  McNolty,  96  Oal.  694,  d.  98, 184, 191, 

192. 
People  y.  McNutt,  64  OaL  116,  d.  768. 
People  y.  McNutt,  93  OaL  668,  d.  798, 1623. 
People  y.  Meiggs'  Wharf  Co.,  65  OaL  99,  d.  84. 
People  y.  MeUon,  40  Oal.  648,  d.  675,  869, 

1589. 
People  y.  Melvane,  89  Oal.  614,  d.  766,  879, 

1186, 8070. 
People  y.  Merkle,  80  Cal.  82,  d.  216,  232,  2081. 
People  y.  Meea,  93  CaL  680,  d.  891, 892,  2078, 

2082. 
People  y.  Mess,  65  CaL  174,  d.  782. 


People  y.  Mesaemnith,  87  (M.  67&,  d.  K16, 

1517. 
People  y.  Messertmith,  61  Oal.  246,  d.  867, 

1516, 1619,  1528, 1529. 
People  y.  Methyin,  63  OaL  68,  d.  8071. 
People  y.  Meyer,  73  Oal.  548,  d.  743. 
People  y.  Meyer,  76  Oal.  883,  d.  749,  870. 
People  y.  Mier,  24  Oal.  61,  d.  2829. 
People  y.  Miles,  55  Cal.  207,  d.  829,  881,  882. 
People  y.  MUes,  56  OaL  401,  d.  669,  2600. 
People  y.  Mi^ate,  6  Cal.  127,  d.  747,  756,  S46. 
People  y.  MiUer,  12  Cal.  291.  d.  723.  728,  83R. 
People  y.  MUlw,  83  Cal.  99,  d.  746.  2060, 306S. 
People  y.  Miller,  66  Oal.  468,  d.  764. 
People  y.  MiUer,  82  Oal.  107,  d.  8ia 
People  y.  Mills,  17  OaL  276,  d.  892, 1608. 
People  y.  Millsaps,  85  Oal.  47,  d.  1692. 
People  y.  Milne,  60  Cal.  71,  d.  716.  729.  TBtL 
People  y.  Mitchell.  55  OaL  236.  d.  809. 
People  y.  Mitchell,  62  Oal.  411.  d.  2278. 
People  y.  MitcheU.  63  Cal.  480,  d.  768. 
People  y.  MitcheU,  64  CaL  85.  d.  974. 
People  y.  MitcheU.  92  Cal.  690,  d.  821, 811; 

823. 
People  y.  MitcheU,  94  Oal.  650,  d.  761,  781; 

787.  841,  8066. 
People  y.  MitcheU.  100  OaL  328,  d.  748,  844, 

1686. 
People  y.  Mize,  80  CaL  41.  d.  794,  795.  797. 
People  y.  Moan.  65  CaL  532.  d.  225.  750. 889, 

839,  1163,  3065. 
People  y.  Moice,  16  Cal.  329,  d.  741,  1621, 

1091. 
People  y.  Monaban,  59  Oal.  889,  d.  887. 
People  y.  Montedto  Water  Co.,  97  Oal.  276, 

d.  614,  616,2402. 
People  y.  Monteith,  78  Oal.  7,  d.  761,  874, 

879. 
People  y.  Montejo,  18  0$l.  88,  d.  728,  727, 

888. 
People  y.  Montgomery,  68  Cal.  676,  d.  289 

767,  848, 1681. 
People  y.  Moody.  69  Oal.  184,  d.  786. 
People  y.  Moore,  8  Oal.  90,  d.  209,  828,  889; 

865. 
People  y.  Moore,  41  Oal.  288,  d.  1688. 
People  y.  Mooie,  46  Oal.  19,  d.  766. 
People  y.  Mora,  50  Cal.  468,  d.  282. 
People  y.  More,  68  Cal.  600.  d.  98.  782. 
People  y.  More,  71  OaL  646,  d.  104. 
People  y.  Morine,  54  OaL  676,  d.  660.  TCi. 
People  y.  Morine,  61  CaL  367,  d.  866,  1S71, 

2670. 
People  y.  Morino.  68  Cal.  67,  d.  7tf. 
People  y.  Motino,  86  OaL  616,  d.  224,  741; 

880. 
People  y.  Morphy,  100  OaL  84,  d.  818. 
People  y.  Morrison,  22  Cal.  73,  d.  2797, 280. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


sm 


People  T.  HoRow,  eo  Oal.  142,  d.  761,  8076, 

9076. 
People  V.  Morse,  43  Oal.  684,  d.  548,  649,  2508, 

2812. 
People  V.  Mortier,  68  Oal.  262,  d.  224,  772, 

1674,  2649. 
People  V.  Mortimer,  46  Oal.  114,  d.  564,  678, 

717,  769,  2066. 
People  V.  Morton,  72  Cal.  62,  d.  808,  809, 

1626. 
People  T.  Mulkey,  66  Oal.  601,  d.  808. 
People  T.  Mullan,  66  Cal.  396,  d.  1687,  1640, 

2781. 
People  V.  MullingB,  88  OaL  138,  d.  207,  749, 

1186,  2308. 
People  V.  Mullina,  10  Oal.  20,  d.  733, 2482. 
People  V.  Mttim,  66  Oal.  211,  d.  830. 
People  T.  Munroe,  100  Cal.  664,  d.  820. 
People  ▼.  Murat,  46  Cal.  281,  d.  793,  708. 
People  T.  Murback,  64  Oal.  869,  d.  188, 209, 

826,864. 
People  T.  Murphy,  89  OaL  62,  d.  725, 727,  728, 

764,  836,  3066. 
People  T.  Morphy,  46  Oal.  137,  d.  98,  849,  860, 

867, 1176, 1178,  1179,  1677. 
People  T.  Murphy,  47  OaL  108,  d.  249,  769, 

870,  876,  877, 1624. 
People  T.  Morphy,  61  Oal.  376,  d.  814. 
People  v.  Murray,  8  Cal.  619,  d.  805. 
People  V.  Murray,  10  Cal.  809,  d.  836,  838. 
People  T.  Murray,  14  Oal.  159,  d.  868. 
People  V.  Murray,  41  Oal.  66,  d.  762,  1627, 

8071. 
People  V.  Murray,  67  Oal.  103,  d.  805. 
People  v.  Murray,  86  CaL  360,  d.  1686,  2067, 

8072. 
People  V.  Murray,  86  Oal.  31,  d.  774,  776, 

3076. 
People  V.  Murray,  94  Oal.  212,  d.  1688. 
People  V.  Myers,  20  OaL  76,  d.  146,  728,  701, 

792. 
People  ▼.  Myers,  20  Oal.  618,  d.  1616, 1617. 
People  T.  Myers,  70  Oal.  682,  d.  762,  1686. 
People  V.  National  Ocdd  Bank,  51  Cal.  508,  d 

2798. 
People  T.  Na^ia,  8  Oal.  106,  d.  769. 
People  T.  Haylor,  82  Cal.  607,  d.  889. 
People  T.  Neason,  67  Cal.  225,  d.  810. 
People  V.  Neil,  91  Cal.  466,  d.  728,  812. 
People  V.  Nelson,  36  Oal.  376,  d.  2820,  2832, 


People  v.  Nelson,  66  Oal.  77,  d.  894,  805,  1681. 
People  V.  Nelson,  58  Cal.  104.  d.  805. 
People  V.  Nelson,  85  Cal.  421,  d.  206,  236,  751, 

752,  754,  756,  777,  779,  896,  1183,  1184,  1188, 

2080. 
People  Y.  Nevada,  6  Oal.  143,  d.  643. 
People  V.  Newberry,  20  Cal.  439,  d.  717,  764. 
People  ▼.  Neyoe,  86  Oal.  893,  d.  166,  814, 816. 


People  V.  Nichol,  84  Oal.  211,  d.  750,  827,  828, 

834,  836,  854,  856. 
People  V.  Nichols,  62  Cal.  518,  d.  781,  3076. 
People  V.  Niles,  35  Cal,  282,  d.  2806. 
People  V.  Noll,  20  Cal.  164,  d.  837. 
People  V.  Nonella,  99  Cal.  333,  d.  3067,  3068. 
People  V.  Noregea,  48  Cal.  123,  d.  203,  878. 
People  V.  Northey,  77  Cal.  618,  d.  226,  220, 
280,  725,  734,  743,  764,  762,  802,  803,  1194, 
1690,  1692,  1693. 
People  T.  North  Pac.  Coast  E.  B.  Co.,  68  OaL 

661,  d.  2836 
People  V.  Nugent,  4  Oal.  841,  d.  727. 
People  V.  Nyland,  41  Oal.  129,  d.  706, 1668, 

3067. 
People  T.  Ny  Sam  Chung,  94  OaL  304,  d.  788, 

740. 
People  V.  O'Brien,  39  Cal.  686,  d.  196. 
People  v.  O'Brien,  64  Cal.  53,  d.  729. 
People  Y.  O'Brien,  66  Cal.  602,  d.  8063. 
People  Y.  O'Brien,  78  Cal.  41,  d.  162,  841,  867, 

861,  1526,  2078. 
People  Y.  O'Brien,  88  CaL  488,  d.  149,  166, 

745,  896,  897,  1671,  1674. 
People  Y.  O'Brien,  96  Cal.  171,  d.  631, 726, 728, 

748,  768,  778,  886,  887,  2444,  3070,  3076. 
People  Y.  O'Connell,  23  Cal.  281,  d.  968. 
People  Y.  Oiler,  66  Cal.  101,  d.  768. 
People  Y.  O'Leary,  77  Oal.  30,  d.  173,  731,  738, 

788,890. 
People  Y.  OliYera,  7  Oal.  403,  d.  726. 
People  Y.  OliYie,  60  Cal.  69,  d.  234. 
People  Y.  Olsen,  80  Cal.  122,  d.  166,  830,  864. 
People  Y.  OlYera,  43  Cal.  492,  d.  1096,  2829. 
People  Y.  Olwell,  28  Cal.  456,  d.  272,  741, 1520. 
People  Y.  O'Neal,  67  Cal.  378,  d.  866, 2081, 3076. 
People  Y.  O'Neil,  47  Cal.  100,  d.  96,  666, 1667, 

1661. 
People  Y.  O'Neil,  48  Cal.  267,  d.  726,  892, 1670. 
People  Y.  O'Neil,  61  Cal.  91,  d.  2709,  2713. 
People  Y.  O'Neil,  59  Cal.  259,  d.  779. 
People  Y.  O'Neil,  61  Oal.  436,  d.  1680. 
People  Y.  O'NeU,  78  CaL  388,  d.  866. 
People  Y.Oreileus,  79  Cal.  178,  d.  727,  740. 
People  Y.  Otto,  70  Oal.  623,  d.  729. 
People  Y.  Otto,  77  Cal.  46,  d.  2127, 2131,  2262, 

2566,  2767,  2762. 
People  Y.  Otto,  77  CaL  60,  d.  256. 
People  Y.  Outeveras,  48  Oal.  19,  d.  716. 
People  Y.  Pacheco,  70  Cal.  473,  d.  892,  1526. 
People  Y.  Pacific  Rolling  Mills  Co.,  60  Cal. 

323,  d.  1384,  1386,  3022. 
People  Y.  Padillia,  42  Cal.  636,  d.  134, 143, 

151, 167,  174,  747,  761. 
People  Y.  Palmer,  63  Cal.  616,  d.  817. 
People  Y.  Pape,  66  Cal.  366,  d.  798,  799. 
People  Y.  Park,  23  Cal.  138,  d.  2805. 
People  Y.  Parker,  91  Cal.  91,  d.  724,  806. 
People  Y.  Parks,  44  Oal.  105,  d.  755. 
People  Y.  Parks,  58  Oal,  624,  d.  535,  538,  640, 
2666,  2781,  279L 


Digitized  by 


Google 


tm 


TABLE  OF  CASES  DIGESTED. 


People  T.  Fhnona,  0  Oal.  487,  d.  88S. 
People  V.  Parton,  49  Cal.  632,  d.  760,  3066, 

8073. 
People  V.  Payne,  8  Cal.  341,  d.  771, 1683, 2882. 
People  T.  Payne,  14  Cal.  419,  d.  577. 
People  T.  Pearis,  87  Cal.  260,  d.  2823,  2830, 

2832. 
People  y.  Pearson,  76  OaL  400,  d.  969,  963. 
People  V.  Penniman,  37  Cal.  271,  d.  368,  371. 
People  V.  Peralta,  3  Cal.  379,  d.  282,  288. 
People  y.  Peralta,  4  Cal.  175,  d.  1042. 
People  y.  Perasso,  64  Cal.  106,  d.  888. 
People  y.  Perdue,  48  Oal.  652,  d.  371. 
People  y.  Peidae,  49  Cal.  426,  d.  170, 820, 866, 

2052. 
People  y.  Perei,  87  Oal.  122,  d.  781,  782,  882. 
People  y.  Perini,  94  Cal.  573,  d.  715,  774,  872, 

883,884. 
People  y.  Perrin,  66  Oal.  846,  d.  401. 
People  y.  Perry,  65  Cal.  668,  d.  1630, 1586. 
People  y.  Peterson,  0  Cal.  313,  d.  814. 
People  y.  Pfeiffer,  69  Cal.  89,  d.  102, 104, 1078. 
People  y.  Pbelan,  93  Oal.  HI,  d.  760. 
People  y.  PhiUipe,  46  Cal.  44,  d.  117, 129, 144, 

364. 
People  y.  PbiUipi,  70  Oal.  61,  d.  828, 1629, 

8076. 
People  y.  Phipps,  89  Cal.  826,  d.  727, 747, 761, 

762,  777. 
People  y.  Pioo,  20  Oal.  696,  d.  2807,  2881. 
People  y.  Pico,  62  Cal.  50,  d.  870,  879.  880, 

1616, 1517, 1518, 1519, 1521. 
People  y.  Piogree,  61  Cal.  141,  d.  84. 
People  y.  Pittsburg  B.  B.  Co.,  67  Oal.  625,  d. 

2613,  2804. 
People  y.  Placerville  etc  B.  B.  Co.,  84  Cal. 

666,  d.  2804,  2805. 
People  y.  Piatt,  67  Cal.  21,  d.  887,  889. 
People  y.  Plumas  Eureka  Min.  Co.,  61  Oal. 

666,  d.  2951,  2958. 
People  y.  Plommer,  0  OaL  296,  d.  1676, 1682, 

2960. 
People  y.  Plammer,  2  Cal.  266,  d.  206. 
People  y.  Poggi,  10  Cal.  600,  d.  814,  872,  874, 

878. 
People  y.  Pool,  27  Oal.  672,  d.  719,  810,  828, 

829,  831,  884,  839,  844,  863,  897. 
People  y.  Porter,  6  Cal.  28,  d.  1039, 1040, 2143. 
People  y.  Potter,  36  Oal.  110,  d.  728,  816, 

1650. 
People  y.  Powell,  87  Oal.  848,  d.  743, 837,  838, 

889,  842,  849, 1165, 1667, 1672, 1676,  2953. 
People  y.  Pratt,  59  Cal.  77,  d.  2540. 
People  y.  Pratt,  78  Cal.  346,  d.  140, 1273, 1688. 
People  y.  President  and  Trustees  of  College 

of  California,  38  Cal.  166,  d.  601,  638,  663. 
People  y.  Price,  17  Cal.  310,  d.  151. 
People  y.  Price,  67  Cal.  350,  d.  229,  870. 
People  y.  Prospero,  44  Oal.  186,  d.  771. 
People  y.  Qoaokenboab,  59  Cal.  896,  d.  236. 


People  y.  Quincy,  8  CaL  89,  d.  M6,  Wft. 
People  y.  Quinn,  18  Cal.  122,  d.  718, 890,  SBOi 
People  y.  Qurise,  59  Cal.  343,  d.  756. 
People  y.  Quvise,  56  Cal.  396,  d.  73a 
People  T.  Bae,  66  Cal.  423,  d.  860. 
People  y.  Baina,  45  Cal.  292,  d.  766. 
People  y.  Bains,  23  Cal.  127,  d.  066,  967,  8238, 

2245  2806. 
People'  y.  Bains,  28  Oal.  181,  d.  2808,  2831, 


People  y.  Baiacbke,  83  Oal.  601,  d.  878. 
People  y.  Bamiies,  13  Cal.  172,  d.  1623, 1682, 

1634. 
People  y.  Bamires,  66  Oal.  688,  d.  181,  751, 

761,  777, 1183, 1524, 1526,  1634,  3073. 
People  y.  Bamiiei,  73  Cal.  403,  d.  843,  846. 
People  y.  Baachke,  78  OaL  878,  d.  262,  871, 

872,  880. 
People  y.  Baton,  63  Oal.  421,  d.  719, 8S7,  866, 

860,  867. 1631. 
People  y.  Baymond,  84  Oal.  498,  d.  625,  GSI^ 

2794. 
People  y.  Baynee,  8  Oal.  866,  d.  1860. 
People  y.  Beay,  52  Cal.  423,  d.  2716. 
People  y.  Beclamation  Distriet  No.  108^  61 

Oal.  346,  d.  2783,  2784,  2785. 
People  y.  Bedinger,  55  Cal.  290,  d.  748. 
People  y.  Beed,  48  Cal.  553,  d.  3072. 
People  y.  Beed,  70  Cal.  529,  d.  818,  820. 
People  y.  Beed,  81  Oal.  70,  d.  917, 918, 920, 928. 
People  y.  Beinbart,  89  Cal.  449,  d.  1146,  306U 
People  y.  Benfrow,  41  Oal.  37,  d.  849, 1675. 

1679, 1681. 
People  y.  Beyes,  6  Oal.  847,  d.  1675,  1676, 

1678. 
People  y.  Beynolds,  16  Oal.  128,  d.  1674, 1676, 

1677, 1679, 1680, 1681, 1683. 
People  y.  Beynolds,  28  Oal.  107,  d.  2816,  2818, 

2819. 
People  y.  Bibolsi,  89  Oal.  492,  d.  726,  787,  778, 

778,  876,  883,  884,  1628. 
People  y.  Bice,  78  Oal.  220,  d.  746,  883,  884. 
People  y.  Bicb,  64  Oal.  74,  d.  2420. 
People  y.  Bichards,  67  Oal.  412,  d.  810,  811. 
People  y.  Biohmond,  29  Oal.  414,  d.  243,  716i. 
People  y.  Bigbetti,  66  OaL  184,  d.  878,  87i 

882,  883,  3074,  3075. 
People  y.  Bigney,  63  Cal.  296,  d.  8488. 
People  y.  Biley,  48  Oal.  549,  d.  784. 
People  y.  BUey,  66  Cal.  107,  d.  98,  720,  806, 

1672, 1680. 
People  y.  Biley,  76  Oal.  98,  d.  720, 764, 777, 805. 
People  y.  Boacb,  17  Oal.  297,  d.  796. 
People  y.  Boacb,  48  Cal.  382,  d.  766. 
People  y.  BoberU.  6  Cal.  214,  d.  766, 774, 1684, 

1626, 1689, 1690, 1691, 1692,  2548. 
People  y.  Bobertaon,  67  Cal.  646,  d.  827,  8S1, 

832,  837,  1626. 
People  y.  Bobinson,  17  Oal.  868,  d.  178,  715, 

1651, 1658. 
People  y.  Bobinson,  19  Oal.  40,  d.  768. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


819» 


People  V.  Eobinson,  46  Cal,  94,  d.  782,  2969. 
People  T.  Robinson,  66  Cal.  186,  d.  897, 1686. 
People  T.  Boble8,  29  Cal.  421,  d.  869,  8068. 
People  V.  Robles,  84  Cal.  591,  d.  759,  764,  876. 
People  ▼.  Boderigas,  49  Cal.  9,  d.  816,  898. 
People  V.  Rodrigo,  69  Cal.  601,  d.  720, 733, 794, 

799,  800,  8071. 
People  ▼.  Rodrignei,  10  Cal.  60,  d.  728,  7«1» 

1186, 1671, 1681.  1691. 
People  y.  Bodnndo,  44  Oal.  688,  d.  761,  764, 

768,  777,  781,  882. 
People  V.  Sogers,  71  Oal.  666,  d.  257,  839,  840, 
People  V.  Rogers,  81  Cal.  200,  d.  152,  806. 
People  T.  Bolfe,  61  Oal.  640,  d.  752,  763,  767, 

1180. 1188,  2299,  8071. 
People  V.  Romero,  18  Oal.  89,  d.  142,  1690, 

1788. 
People  V.  Boney,  100  Oal.  375,  d.  1627. 
People  V.  Booney,  29  Oal.  642,  d.  2768. 
People  T.  Boae,  85  Cal.  378,  d.  825. 
People  ▼.  Boss,  38  Oal.  76,  d.  456,  691,  2846. 
People  ▼.  Boss,  65  Cal.  104,  d.  738,  870. 
People  ▼.  Boea,  77  Oal.  416,  d.  881. 
People  T.  Boas,  85  Oal.  883,  d.  789,  770. 
People  T.  Boyal,  68  Oal.  62,  d.  891,  893. 
People  V.  Boielle,  78  Oal.  84,  d.  716,  726,  726 

728,  780,  746,  748,  749,  794. 
People  ▼.  Baaaell,  46  Oal.  121,  d.  749, 1672, 

1681. 
People  y.  Busaell,  74  Oal.  678,  d.  2149. 
People  T.  Bossell,  81  Oal.  616,  d.  214,  791. 
People  y.  Byan,  82  Cal.  617,  d.  787. 
People  y.  Sacramento,  6  Oal.  422,  d.  1296. 
People  y.  Salorae,  62  Oal.  139,  d.226,  818,  884, 

1190,  3068. 
People  y.  Salyador,  71  Oal.  16,  d.  870. 
People  y.  Samario,  84  Cal.  484,  d.  283,  735, 

736,  846, 1188. 
People  y.  Sam  Lung,  70  Oal.  616,  d.  824,  826, 

826,  8076. 
People  y.  Samonaet,  07  Oal.  448,  d.  898, 1628, 

8067. 
People  y.  Samsels,  60  Oal.  99,  d.  776, 826, 860, 

1684,1682. 
People  y.  Sanchei,  24  Oal.  17,  d.  706,  826,  827, 

846,  846, 1524,  1673. 
People  y.  Sanford,  43  Oal.  20,  d.  771, 888. 1187 

1619,  1682,  8050.  ' 

People  y.  San  Frandeoo,  76  Oal.  888,  d.  2373 

2518.  ' 

People  y.  San  Francisco  etc.  B.  R.  Co.,  28  Oal. 

264,  d.  2661,  2846. 
People  y.  San  Francisoo  etc.  Co.,  36  Oal.  606> 

d.  1278, 1386,  3028. 
People  y.  San  Francisco  Oaslight  Co.,  64  Oal. 

248,  d.  3022. 
People  y.  San  Francisco  Qasligbt  Co.,  60  Oal. 

849,  d.  1884. 
People  y.  San  Francisco  Gaslight  Co.,  60  Oal. 

861,  d.  1366. 


People  y.  San  Francisco  Sayings  TTnion,  81 

Cal.  132,  d.  2810,  2811,  2814,  2816,  2822. 
People  y.  San  Martin,  2  Cat.  484,  d.  235. 
People  y.  Sansome,  84  Oal.  449,  d.  748,  751, 

752,  896. 
People  y.  Sansome,  98  Oal.  235,  d.  98, 176, 788, 

770,  778,  806, 1686. 
People  y.  Sargent,  44  Cal.  480,  d.  2541,  2804. 

2805. 
People  y.  Bassoyicb,  20  Oal.  480,  d.  587,  703. 

2146. 
People  y.  Sayercool,  81  Gal.  050,  d.  799. 
People  y.  Sayiers,  14  Oal.  29,  d.  727,  728, 

825. 
People  y.  Schenick,  66  Oal.  625,  d.  8070. 
People  y.  Schmidt,  63  Cal.  28,  d.  836. 
People  y.  Schmidt,  64  Cal.  260,  d.  788,  834. 
People  y.  Schuster,  40  Cal.  627,  d.  93. 
People  y.  Schwarts,  82  Oal.  160,  d.  730,  792. 
People  y.  Scoggins,  37  Oal.  676,  d.  841,  842, 

1672, 1681. 
People  y.  Scott,  32  Cal.  200,  d.  792. 
People  y.  Scott,  59  Cal.  341,  d.  737. 
People  y.  Scott,  69  Oal.  69,  d.  859. 
People  y.  Scott,  74  Cal.  94,  d.  758,  806. 
People  y.  Scott,  91  Oal.  668,  d.  140. 
People  y.  Scott,  98  Oal.  616,  d.  797,  800. 
People  y.  Seale,  52  Oal.  72,  620,  d.  2541. 
People  y.  Sears,  18  Cal.  635,  d.  201,  772, 1588. 
People  y.  Selma  Irrigation  Dist.,  98  Oal.  206, 

d.  1677. 
People  y.  Sepnlyeda,  50  Oal.  342,  d.  780. 
People  y.  Sexton,  37  Cal.  532,  d.  1771, 1774. 
People  y.  Seymour,  16  Cal.  832,  d.  633,  650, 

2790,  2792,  2794,  2824,  2830,  2840. 
People  y.  Shaber,  32  Cal.  86,  d.  803,  805. 
People  y.  Sbainwold,  51  Cal.  468,  d.  792, 1181, 

2067. 
People  y.  Shea,  8  Oal.  688,  d.  796. 
People  y.  Shear,  7  Oal.  140,  d.  83,  84. 
People  y.  Sheldon,  68  Oal.  434,  d.  766,  772, 

776,  868. 
People  y.  Shem  Ab  Fook,  64  Oal.  880,  d.  784, 

737,  752,  767,  761,  762,  770,  8062. 
People  y.  Sbepardson,  48  Oal.  189,  d.  730, 894. 
People  y.  Sbepardson,  49  Oal.  629,  d.  756. 
People  y.  Sbimmins,  42  Oal.  121,  d.  2810, 

2834,2886. 
People  y.  Shirley,  18  Oal.  121,  d.  2761. 
People  y.  Shotwell,  27  Cal.  804,  d.  729,  789, 

783,  821. 
People  y.  Shubrick,  67  Cal.  665,  d.  181,  727. 
People  y.  Shuler,  28  Cal.  490,  d.  268,  751,  896, 

2964. 
People  y.  Sierra  Bnttes  Qaarts  Min.  Co.,  39 

Cal.  611,  d.  2068,  2811,  2814. 
People  y.  Simonds,  19  Cal.  276,  d.  762, 1438. 
People  y.  Simons,  60  Oal.  72,  d.  861. 
People  y.  Simpson,  60  Oal.  804,  d.  238,  701, 

792. 
People  y.  Sing  Lnm,  60  Oal.  6,  d.  144, 178. 


Digitized  by 


Google 


3200 


TABLE  OF   CASES  DIGESTED. 


People  V.  Sing  Lam,  61  Cal.  5S8,  d.  783,  867, 

1508. 
People  y.  Skidmore,  17  Cal.  260,  d.  872. 
People  ▼.  Skidmore,  27  Cal.  287,  d.  1606, 1618, 

1733. 
People  T.  SmaUiDg,  M  Cal.  112,  d.  737,  739, 

740,  760,  781. 
People  y.  Smallman,  56  Cal.  186,  d.  84,  873, 

3065,  3067. 
People  y.  Smith,  1  Cal.  9,  d.  87,  871,  719,  720, 

721, 1381,  1383. 1660. 
People  T.  Smith,  3  Cal.  271,  d.  872,  373. 
People  ▼.  Smith,  16  Cal.  406,  d.  761,  870, 873. 
People  y.  Smith,  18  Cal.  498,  d.  372. 
People  y.  Smith,  23  Cal.  280,  d.  872,  876. 
People  y.  Smith,  26  Cal.  665,  d.  843. 
People  y.  Smith,  31  Cal.  466,  d.  1518. 
People  y.  Smith,  57  Cal.  130,  d.  174, 1616. 
People  y.  Smith,  59  Cal.  365,  d.  734. 
People  y.  Smith,  60  Cal.  601,  d.  204,  776,  868, 

862,  2967. 
People  V.  Smith,  79  Cal.  664,  d.  732,  807. 
People  y.  Smith,  86  Cal.  238,  d.  806. 
People  y.  Smith,  93  Cal.  445,  d.  249,  840. 
People  y.  Smith,  98  Cal.  218,  d.  766. 
People  y.  Smyth,  11  Cal.  407,  d.  876. 
People  y.  Sneath,  28  Cal.  612,  d.  2806,  2810, 

2822. 
People  y.  Snyder,  76  Cal.  323,-  d.  893. 
People  y.  Soto,  49  Cal.  67,  d.  760,  875,  2668. 
People  y.  Soto,  53  Cal.  415,  d.  804,  806. 
People  y.  Soto,  60  Cal.  867,  d.  3074. 
People  y.  Soto,  63  Cal.  165,  d.  776,  834. 
People  y.  Soto,  66  Cal.  621,  d.  745, 1806, 1686. 
People  y.  Southern  Pao.  B.  B.  Co.,  66  Cal. 

653,  d.  2452. 
People  y.  Southwell,  46  Cal.  141,  d.  782,  2662, 

2653. 
People  y.  SouthweU,  46  Cal.  142,  d.  732, 1690, 

1691. 
People  y.  Specht,  62  Cal.  537,  d.  93. 
People  y.  Spenoer,  61  Cal.  128,  d.  362. 
People  y.  Sprague,  53  Cal.  422,  d.  138. 
People  y.  Sprague,  53 Cal.  491,  d.  204, 574, 575, 

743,  746, 1688,  3075,  3076. 
People  y.  Sprague,  64  Cal.  92,  d.  100,  808. 
People  y.  Sprague,  57  Cal.  147,  d.  282. 
People  y.  Squires,  99  Cal.  327,  d.  718, 726, 766, 

802,803. 
People  y.  Stacey,  84  Cal.  307,  d.  731,  734. 
People  y.  Stacy,  74  Cal,  373,  d.  464,  457,  2743, 

2761. 
People  y.  Stakem,  40  Cal.  699,  d.  883,  884. 
People  y.  Stenford,  64  Cal.  27,  d.  874,  2081. 
People  y.  Stanley,  47  Cal.  118,  d.  249,  757, 

765,  784. 
People  y.  Stanton,  30  Cal.  608,  d.  811. 
People  y.  SUplee,  91  Cal.  28,  d.  263,  718,  721, 

724,  733,  860,  870,  860. 
People  y.  St.  Clair,  38  Cal.  137,  d.  806. 
People  y.  St.  Clair,  56  Cal.  406,  d.  873. 


People  y.  Stephena,  62  Cal.  900,  d.  IffiS,  IMO^ 

2073,  2075,  2077. 
People  y.  Stephens,  79  (M.  428,  d.  7U,  741, 

885. 
People  y.  Steyeno,  62  CaL  467,  d.  1168. 
People  y.  Steyena,  68  Cal.  113,  d.  806,  811. 
People  y.  Steyenton,  0  Cal.  273,  d.  828,  896. 
People  y.  Stewart,  7  CaL  140,  d.  1673, 1082. 
People  y.  Stewart,  28  CaL  306,  d.  839. 
People  y.  Stewart,  64  Cal.  60,  d.  1682,  USS. 
People  y.  Stewart,  80  Cal.  120,  d.  876. 
People  y.  Stewart,  85  Cal.  174,  d.  76B,  801, 

803. 
People  y.  Stewart,  00  Cal.  212,  d.  802. 
People  y.  Stewart,  97  Cal.  238,  d.  891,  802, 

803. 
People  y.  Stickman,  34  Cal.  242,  d.  804. 
People  y.  Stillman,  7  Cal.  117,  d.  98. 
People  y.  Stites,  76  Cal.  670.  d.  890. 
People  y.  Stockton  etc.  B.  B.  Co.,  48  OU. 

414,  d.  2813,  2816,  2846. 
People  y.  Stokes,  71  Cal.  263,  d.  701. 
People  y.  Stone,  16  Cal.  869,  d.  870,  871,  876. 
People  y.  Stone,  82  Gal.  86,  d.  833. 
People  y.  Stonedfer,  6  Oal.  406,  d.  161,  843, 

844,  856,  859, 1673, 1674,  1682. 

People  y.  Strange,  61  CaL  496,  d.  845,  862. 
People  y.  Strong,  30  Cal.  161,  d.  761,  760,  761, 

772,  1191,  1627,  1520,  3076. 
People  y.  Strong,  46  Cal.  802,  d.  173,  757,  769, 

873. 
People  y.  Strother,  67  Cal.  624,  d.  6S1. 
People  y.  Stuart,  4  Cal.  218,  d.  790,  746, 1675. 

1602. 
People  y.  Superyisors  of  Marin  County,  10 

Cal.  344,  d.  455. 
People  y.  Superyisors  of  Sacramento  Coanty, 

69  Cal.  321,  d.  2818. 
People  y.  Sutton,  78  Cal.  243,  d.  740,  1618, 

2077,  2079,  2080. 
People  y.  SwaSord,  66  Cal.  223,  d.  254,  746. 
People  y.  Swalm,  80  CaL  46,  d.  748,  872,  876, 

1448, 1527. 
People  y.  Swarbrick,  77  Gal.  126,  d.  800. 
People  y.  Swenson,  40  Cal.  388,  d.  788,  796, 

796 
People  y.  Swift,  66  Gal.  848,  d.  866. 
People  V.  Swift,  00  Cal.  166,  d.  2M»,  2378^ 

2370. 
People  y.  Swinford,  67  Gal.  86,  d.  878. 
People  y.  Symonds,  23  Cal.  848,  d.  674,  76S, 

1677, 1686,  1687. 
People  y.  Taggart,  43  Cal.  81,  d.  731,  808. 
People  y.  Taing,  63  Cal.  002,  d.  06, 143,  841 
People  y.  Talmage,  6  Cal.  266,  d.  364,  2601. 
People  y.  Tamkin,  62  CaL  468,  d.  830,  84^ 

845,  859,  865. 

People  y.  Tanner,  2  Cal.  257,  d.  184,  1673. 
People  y.  Tarm  Foi,  86  Cal.  226,  d.  224,  746, 

779,  857,  862, 1688, 
People  y.  Tarpey,  69  Oal.  871,  d.  805. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8201 


People  V,  Taylor,  36  Oal.  266,  d.  828,  843,  844, 

864,  1522,  1526. 
People  ▼.  Taylor,  60  Oal.  640,  d.  846, 847, 848, 

8^,850. 
People  T.  Tetherow,  40  Oal.  286,  d.  162, 164, 

170. 
People  T.  Thomas,  63  Oal.  482,  d.  889. 
People  T.  Thompson,  4  Cal.  238,  d.  576,  728, 

731,  736,  786. 
People  v.  Thompson,  28  Oal.  214,  d.  172,  730, 

871,  873. 
People  T.  Thompson,  34  Oal,  671,  d.  871, 1673. 
People  V.  Thompson,  60  Cal.  480,  d.  766. 
People  T.  Thompson,  84  Cal.  698,  d.  722,  734, 

764,  761,  1683. 
People  V.  Thomson,  92  Cal.  606,  d.  842,  843, 

861,  863,  866,  3072. 
People  V.  Thornton,  74  Cal.  482,  d.  767. 
People  V.  Thrall,  60  Cal.  416,  d.  730,  769. 
People  V.  Thurston,  6  Cal.  69,  d.  733. 
People  T.  Thurston,  5  Cal.  617,  d.  89. 
People  V.  Tibbey,  67  Oal.  163,  d.  822. 
People  T.  Tiemey,  67  Cal.  64,  d.  893. 
People  ▼.  Tiley,  84  Cal.  661,  d.  3069,  3070 
People  T.  Tinder,  19  Cal.  639,  d.  369,  370,  7  3, 

1692. 
People  V.  Tipton,  73  Cal.  406,  d.  766,  768, 881. 
People  V.  Tisdale,  67  Cal.  104,  d.  718,  723. 
People  V.  Titherington,  69  Oal.  698,  d.  878. 
People  V.  Toal,  86  Oal.  333,  d.  702,  704,  2033, 

2146. 
People  V.  Took  Chew,  6  Oal.  636,  d.  213. 
People  Y.  Todd,  23  Oal.  181,  d.  2822,  2830, 

2881,2836. 
People  V.  Todd,  77  Cal.  464,  d.  822. 
People  V.  Tomlinson,  36  Oal.  603,  d.  727,  820, 

821,  822. 
People  V.  Tomlinson,  66  Cal.  344,  d.  813,  814, 

1632. 
People  ▼.  Tonielli,  81  Oal.  276,  d.  181, 248,  817, 

898. 
People  y.  Torres,  88  Oal.  141,  d.  129, 174,  794, 

2281. 
People  y.  Townsley,  89  Cal.  405,  d.  870,  876. 
People  V.  Townsley,  39  Cal.  407,  d.  870. 
People  V.  Travers,  73  Cal.  680,  d.  809. 
People  V.  Travers,  77  Oal.  176,  d.  741. 
People  ▼.  Travers,  88  Oal.  233,  d.  732,  734, 

747,  775,  1516, 1517, 1520,  1691. 
People  V.  Travis,  66  Cal.  251,  d.  832,  842. 
People  v.  Treadwell,  66  Cal.  400,  d.  363. 
People  V.  Treadwell,  69  Oal.  226,  d.  676,  770, 

813,  814,  815,  816,  1526,  3076. 
People  ▼.  Trim,  37  Oal.  274,  d.  137, 168,  746, 

771. 
People  V.  Trim,  39  Oal.  76,  d.  717,  766,  792. 
People  v.  Turcott,  65  Cal.  126,  d.  743,  851, 865, 

1523,  1524. 
People  v.  Turley,  60  Oal.  469,  d.  204,  826,  864, 

1527. 
People  ▼.  TnmbttU,  93  Oal.  630,  d.  803, 1677. 
Cai.  Uiesn;  Vou  ill — 201 


People  V.  Turner,  1  Oal.  143,  d.  83,  361. 
People  V.  Turner,  1  Oal.  162,  d.  484,  486. 
People  V.  Turner,  39  Oal.  370,  d.  93, 199,  731, 

733,  886, 1634,  1686, 1691,  2066,  2276,  2652. 
People  V.  Turner,  66  Oal.  640,  d.  798,  1626, 

8068. 
People  V.  Turner,  85  Cal.  432,  d.  725,  826. 
Peoi.le  V.  Tyler,  36  Oal.  663,  d.  892,  3071. 
People  V.  Tyler,  36  Oal.  522,  d.  764,  770,  893, 

2664. 
People  V.  Unas,  12  Cal.  325,  d.  795. 
People  V.  Urquidas,  96  Cal.  239,  d.  218,  761, 

807,  806,  2078,  2079,  2080. 
People  V.  Uwahah,  61  Cal.  142,  d.  766. 
People  V.  Valencia,  43  Oal.  662,  d.  828,  829, 

836,853. 
People  V.  Valencia,  45  Oal.  804,  d.  184. 
People  V.  Vanard,  6  Cal.  662,  d.  798,  799. 
People  V.Vance,  21  Oal.  400,  d.  234,  236,  836, 

1675. 
People  V.  Van  Deleer,  63  Oal.  147,  d.  790,  794. 
People  V.  Van  Ness,  79  Cal.  84,  d.  464, 1471, 

2828. 
People  V.  Vamum,  63  Oal.  630,  d.  107,  739, 

1526. 
People  V.  VascLues,  49  Oal.  660,  d.  98,  830, 

1530. 
People  V.  Velarde,  69  Oal.  467,  d.  693,  733, 

759,  776,  881. 
People  T.  Vernon,  86  Oal.  49,  d.  847, 1164. 
People  V.  Vice,  21  Cal.  344,  d.  894,  896. 
People  V.  Vick,  7  Cal.  166,  d.  84. 
People  V.  Vierra,  62  Cal.  461,  d.  799. 
People  V.  Vierra.  67  Cal.  231,  d.  724. 
People  V.  Villarino.  66  Cal.  228,  d.  736,  737, 

796. 
People  V.  Vincent,  95  Oal.  425,  d.  212,  717, 

776,  1671,  1675. 
People  V.  Volcano  Cafion  etc.  Co.,  100  Oal. 

87,  d.  2899. 
People  V.  Voll,  43  Cal.  166,  d.  1679,  2067, 

2078. 
People  V.  Von,  78  Oal.  1,  d.  152, 172,  839. 
People  V.  Walden,  51  Oal.  588,  d.  2298. 
People  V.  Wallace,  9  Oal.  30,  d.  728,  732,  886. 
People  V.  Wallace,  23  Cal.  93,  d.  116.     ' 
People  V.  Wallace,  89  Oal.  168,  d.  839,  850, 

1188,  1190,  3076. 
People  V.  Wallace,  94  Oal.  497,  d.  136,  256, 

724,  734,  874,  876. 
People  V.  Walsh,  43  Cal.  447,  d.  208,  833, 

1679. 
People  T.  Walters,  98  Gal.  188,  d.  744,  769, 

840, 1624. 
People  V.  War,  20  Oal.  117,  d.  86,  717,  727, 

799. 
People  V.  Ward,  77  Cal.  113,  d.  98,  766. 
People  V.  Ward,  86  Cal.  686,  d.  722,  886,  1701. 
People  V.  Warren,  39  Oal.  661,  d.  766. 
People  V.  Washinftton,  36  Oal.  668,  d.  627, 

8061,  3062. 


Digitized  by 


Google 


S9(tt 


TABLE  OF  OASES  DIGESTED. 


People  ▼.  Wateerrogle,  77  Cal.  173,  d.  818, 819, 

970. 
People  V.  Wasson,  65  Cal.  538,  d.  848,  3072. 
People  T.  Waterman,  31  Cal.  412,  d.  2662, 

2833. 
People  y.  Watson,  72  Cal.  402,  d.  874. 
People  T.  Way,  10  Cal.  336,  d.  821. 
People  ▼.  Way,  11  Cal.  392,  d.  738. 
People  T.  WeaTer,  47  Cal.  106,  d.  164,  677, 

729,836. 
People  T.  Webb,  88  Gal.  467,  d.  104,  787,  741, 

2699. 
People  y.  Weber,  66  Cal.  891,  d.  830. 
People  y.  Webster,  89  Cal.  672,  d.  800,  8071. 
People  V.  Weil,  40  Cal.  268,  d.  1677,  1681. 
People  T.  WeU,  53  Cal.  253,  d.  967. 
People  y.  Welch,  49  Cal.  174,  d.  864,  862,  866, 

867,  1530,  1531,  1686,  1671,  1674,  1676,  1678. 
People  y,  Welch,  67  Cal.  138,  d.  176. 
People  y.  Wells.  100  Cal.  227,  d.  98,  1676, 

1678. 
People  y.  Wells,  100  Cal.  459,  d.  744. 
People  y.  Wells,  Fargo  A  Co.,  19  Cal.  293,  d. 

1749. 
People  y.  Welsh,  63  Cal.  167,  d.  767,  8061. 
People  y.  Wessel,  98  Oal.  863,  d.  893,  8M, 

2068. 
People  y.  West,  49  Cal.  610,  d.  716,  868. 
People  y.  West,  73  Cal.  345,  d.  763,  796, 1686. 
People  y.  Westlake,  62  Cal.  303,  d.  840,  848, 

868,  861,  865,  1187,  1189. 

People  y.  Whartenby,  38  Cal.  461,  d.  1066, 

2799,  2802,  2806,  2821. 
People  y.  Wbeatley,  88  Cal.  114,  d.  87,  263, 

256,  268,  736,  737,  743,  783,  809,  810, 1687. 
People  y.  Wheeler,  60  Cal.  681,  d.  2278. 
People  y.  Wheeler,  66  Oal.  77,  d.  206,  209,  770, 

795, 1670,  8076. 
People  y.  Wheeler,  78  Oal.  252,  d.  721,  727, 

817. 
People  y.  Wbipide,  47  Oal.  691,  d.  2809. 
People  y.  Whipple.  No.  2.  47  Cal.  602,  d.  2130, 

2666. 
People  y.  White.  6  Oal.  76,  d.  366. 
People  y.  White,  84  Oal.  188,  d.  180, 166, 728, 

811,  812.  886,  2668. 
People  y.  White,  47  Cal.  616,  d.  2846. 
People  y.  Whitely,  64  Cal.  211,  d.  882. 
People  y.  Whiting,  64  Cal,  67,  d.  2656. 
People  y.  Whitney.  63  Cal.  420,  d.  258,  1528. 
People  y.  Whyler,  41  Oal.  351,  d.  2780,  2793, 

2802,  2812,  2823. 
People  y.  Wieger,  100  Cal.  362,  d.  762,  819, 


People  y.  Willaid,  92  Cal.  482,  d.  744, 883, 884. 

1187, 1791,  3049. 
People  y.  Williams,  6  Cal.  206,  d.  1676, 1679. 
People  y.  Williams,  17  Cal.  142,  d.  748,  778, 

844,  851,  862, 1533, 1677. 


People  y.  Williams,  18  Cal.  187,  d.  248.  747. 

765,  766,  767. 
People  y.  WUliams,  24  Cal.  81,  d.  677,  1687, 

1689,  2954. 
People  y.  Williams,  32  Cal.  280,  d.  771,  779, 

793,  856,  860, 1524, 1626, 1533,  2481. 
People  y.  Williams,  35  Cal.  671,  d.  728,  871, 

873. 
People  y.  Williams,  48  CaL  844,  d.  676,  7G0, 

769,  828,  829, 1520, 1671. 
People  y.  Williams,  45  Cal.  25.  d.  156. 166, 181, 

248, 1189. 
People  y.  ^Uiams.  66  Oal.  647,  d.  2783. 
People  y.  Williams,  57  Cal.  108,  d.  744,  878. 
People  y.  Williams,  69  Cal.  397,  d.  812. 
People  y.  ^Uiams,  60  Oal.  674,  d.  236,  371 

780. 
People  y.  V^lliams,  60  Oal.  1.  d.  818. 
People  y.  Williams,  64  Cal.  87,  d.  1652. 
People  y.  Williams,  64  Cal.  498,  d.  923.  2515^ 

2979,3024. 
People  y.  Williams,  73  Oal.  631,  d.  864. 
People  y.  Williams,  76  OaL  306,  d.  173,  884, 

866. 
People  y.  WiUiams.  84  Oal.  616,  d.  734. 
People  y.  Wilson,  9  Oal.  260,  d.  801. 
People  y.  Wilson,  86  Oal.  127,  d.  2834. 
People  y.  Wilson,  49  Oal.  13,  d.  1616. 
People  y.  Wilson,  66  CaL  370,  d.  235,  768. 
People  y.  Wilson,  93  Cal.  377,  d.  721,  784. 
People  y.  ATinkler,  9  Cal.  234,  d.  264, 876. 
People  y.  Winters,  29  Oal.  658,  d.  251,  806. 
People  y.  Winters,  49  Oal.  383,  d.  1145. 
People  y.  Winters,  93  Oal.  277.  d.  7*»,  772, 

773,  804,  807,  808. 
People  y.  Wolf,  16  Oal.  386,  d.  873,  742,  2756. 
People  y.  Wong  Ah  Bang,  66  Oal.  306,  d.  118S. 
People  y.  Wong  Ah  Foo,  68  Oal.  180,  d.  773, 

775,  779,  848,  862,  2078,  3076. 
People  y.  Wong  Ah  Leong,  99  OaL  440,  d. 

749,  800. 
People  y.  Wong  Ah  Ngour,  64  OaL  161,  d.  767, 

1532. 
People  y.  Wong  Ah  Teak,  68  OaL  544,  d.  833. 
People  y.  Wong  Ah  Yon,  67  Oal.  31,  d.  876. 
People  y.  Wong  Aric,  96  Oal.  125,  d.  98,  848, 

1164, 1676, 1682. 
People  y.  Wong  Wang,  92  Oal.  277,  d.  736, 788, 

825, 1662, 1666,  2235. 
People  y.  WoodUef,  2  OaL  241,  d.  959. 
People  y.  Woods,  29  Cal.  636,  d.  1672, 1674. 
People  y.  Woods,  48  Oal.  176,  d.  143,  170^ 

1161. 
People  y.  Woods,  65  Oal.  121,  d.  2081. 
People  y.  Woods,  84  Oal.  441,  d.  740,  785,  788. 
People  y.  Woodward,  45  Cal.  203,  d.  891. 
People  y.  Woody,  46  Cal.  289,  d.  747,  830,  856. 
People  y.  Woody,  48  Oal.  80,  d.  794,  lioa 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


S20S 


People  T.  Wooley,  44  Cal.  494,  d.  791. 
People  V.  Wooster.  16  Cal.  435,  d.  221. 
People  V.  Woppner,  14  Cal.  4S7,  d.  138,  771. 
People  V.  Wieden,  G9  Oal.  392,  d.  761,  762, 

1617, 1619. 
People  T.  Wright,  46  Cal.  260,  d.  258,  798. 
People  T.  Wright,  93  Cal.  564,  d.  716, 781,  885, 

886. 
People  T.  Wyman,  16  Oal.  70,  d.  704,  761,  849, 

1688. 
People  V.  Ybarra,  17  Oal.  166,  d.  206, 249, 260, 

775,  836,  847, 868, 1630. 
People  Y.  Ye  Ah  Tong,  67  Cal.  149,  d.  248. 
People  ▼.  Teaton,  76  Oal.  416,  d.  760, 1671. 
People  T.  Ye  Park,  62  Oal.  204,  d.  706,  797, 

798,  860, 1626. 
People  T.  Yoakum,  63  Oal.  566,  d.  212,  2952, 

2964. 
People  V*  York,  9  Oal.  421,  d.  170. 
People  ▼.  Young,  81  Oal.  663,  d.  93,  889, 


People  T.  Yonng,  64  Gal.  212,  d.  721,  831. 
People  V.  Young,  66  Oal.  225,  d.  803,  804,  806, 

808,809. 
People  V.  Ydas,  27  Oal.  630,  d.  793,  796,  3071, 

3072. 
People  T.  Ynt  ling,  74  Oal.  569,  d.   746, 

1687. 
People  ▼.  Zimmerman,  66  Oal.  307,  d.  762, 

767. 
People  ex  rel.  Adams  ▼.  City  of  Oakland,  92 

Oal.  611,  d.  2029,  2033,  2034,  2123. 
People  ex  rel.  Alderman  v.  Kirkpatrick,  67 

Oal.  353,  d.  2146. 
People  ex  rel.  Alexander  t.  Swift,  28  Gal.  397, 

d.  2482. 
People  ex  rel.  Alexander  t.  Swift,  81  Oal.  26, 

d.  2039,  2043. 
People  ex  rel.  Alvord  t.  Pope,  63  Oal.  437,  d. 

923,  2119. 
People  ex  rel.  Allen  y.  Hill,  16  Oal.  113,  d. 

650,  2088,  2084,  2206,  2966. 
People  ex  rel.  Anderson  y.  Darick,  20  Oal. 

94,  d.  701,  2661. 
People  ex  ml.  Atkinson  y.  Johnson,  96  Oal. 

471,  d.  686,  641, 1604,  2166. 
People  ex  rel.  Attorney  General  y.  Addison, 

10  Cal.  l,d.  1361, 2126. 
People  ex  rel.  Attorney  General  y.  Baine,  6 

Oal.  609,  d.  1614. 
People  ex  rel.  Attorney  General  v.  Board  of 

Supervisors,  75  Cal.  179,  d.  1494. 
People  ex  rel.  Attorney  General  y.  Brown,  16 

Oal.  441,  d.  988,  2511. 
People  ex  rel.  Attorney  General  y.  Burbank, 

12  Cal.  378,  d.  538, 1040, 1588. 
People  ex  rel.  Attorney  General  y.  Olingan,  6 

Cal.  389,  d.  2129. 


People  ex  rel.  Attorney  General  y.  Dashaway 

Assn.,  84  Cal.  114,  d.  662,  2402. 
People  ex  rel.  Attorney  General  y.  Eichel- 

roth,  78  Cal.  141,  d.  2226,  2661,  2662. 
People  ex  rel.  Attorney  General  y.  Folsom,  6 

Cal.  373,  d.  1086,  2321,  2579. 
People  ex  rel.  Attorney  General  y.  Folsom,  6 

Oal.  374,  d.  616, 1086. 
People  ex  rel.  Attorney  General  y.  Hill,  7 

Cal.  97,  d.  2143,  2144. 
People  ex  rel.  Attorney  General  y.  Johnson, 

6  Oal.  499,  d.  683,  634. 

People  ex  rel.  Attorney  General  y.  Martin, 

12  Cal.  409,  d.  1589. 
People  ex  rel.  Attorney  General  y.  Naglee,  1 

Cal.  232,  d.  498, 1747, 1749. 
People  ex  rel.  Attorney  General  y.  Panrin,  74 

Cal.  549,  d.  2783,  2784. 
People  ex  rel.  Attorney  General  y.  Pflster,  67 

Cal.  632,  d.  616. 
People  ex  rel.  Attorney  General  y.  Fhcenix,  6 

Cal.  92,  d.  2648,  2663. 
People  ex  rel.  Attorney  General  y.  Proyinee, 

34  Cal.  620,  d.  632,  646, 1690,  2125. 
People  ex  rd.  Attorney  General  y.  Beis,  76 

OaL  269,  d.  103,  206,  220,  226,  1776,  1783, 

2613,  2854,  2795,  2835,  8077. 
People  ex  rel.  Attorney  General  y.  Boaob,  76 

Cal.  294,  d.  1066. 
People  ex  rel.  Attorney  General  y.  Soannell, 

7  Oal.  432,  d.  454,  455,  466,  2130,  2402. 
People  ex  rel.  Attorney  General  y.  Squires, 

14  Cal.  12,  d.  1740,  1761,  2135,  2648,  2549, 

2847. 
People  ex  rel.  Attorney  General  y.  Stanford, 

77  Oal.  360,  d.  614,  663,  664,  665. 
People  ex  rel.  Attorney  General  y.  Saper- 

yiaors,  77  Cal.  136,  d.  2812. 
People  ex  rel.  Attorney  General  y.  Tamer,  20 

Gal.  142,  d.  600,  2126. 
People  ex  lel.  Attorney  General  y.  Wallace, 

91  Cal.  535,  d.  493. 
People  ex  rel.  Attorney  General  y.  Wells,  2 

Cal.  198,  d.  1586,  2144. 
People  ex  rel.  Aylett  y.  Langdon,  8  Gal.  1,  d. 

1514,  2142,  2143. 
People  ex  rel.  Baird  y.  TUton,  87  Gal.  614,  d. 

2141,  2142. 
People  ex  rel.  Barbour  y.  Hott,  8  Gal.  502,  d. 

2139. 
People  ex  rel.  Barry  y.  Gray,  23  Oal.  125,  d. 

698. 
People  ex  rel.  Beckwith  y.  Board  of  Educa- 
tion of  Oakland,  65  Cal.  331,  d.  2538,  2540. 
People  ex   rel.  Bellmer  y.    State  Board  of 

Education,  49  Cal.  684,  d.  2540. 
People  ex  rel.  Beltner  y.  City  of  Riyerside,  66 

Cal.  288,  d.  2034. 


Digitized  by 


Google 


S9M 


TABLE  OF  OASES  DIGESTED. 


People  ex  rel.  Benham  ▼.  Williami,  8  Cal.  97, 

d.  633,  636,  2431. 
People  ex  rel.  Bettner  t.  City  of  Biverdde,  70 

Cal.  461,  d.  2030,  2034. 
People  ex  reU  Blanding  v.  Burr,  13  Gal.  843, 

d.  2792. 
People  ex  rel.  Blood  v.  Moore,  29  Cal.  427,  d. 

86, 1768,  2119. 
People  ex  rel.  Board  of  State  Harbor  Oommrs. 

V.  Fairfield,  90  Cal.  186,  d.  2768. 
People  ex  rel.  Board  of  State  Harbor  Gommra. 

V.  Potrero  etc.  B.  E.  Co.,  67  Cal.  166,  d. 

472,  2411. 
People  ex  rd.  Boben  v.  HossefroBB,  17  Cal. 

137,  d.  2675. 
People  ex  rel.  Borrell  y.  Boggs,  66  Cal.  648, 

d.  693. 
People  ex  rel.  Booqoi  y.  Crockett,  9  Cal.  112, 

d.  620,  628. 
People  ex  rel.  Bowman  v.  Hovions,  17  Cal. 

471,  d.  1608, 1609. 

People  ex  rel.  Britton  v.  Park  and  Ocean  B.  B. 

Co.,  76  Cal.  166,  d.  2117,  2119,  2384,  2386. 
People  ex  rel.  Brodie  ▼.  Weller,  11  Cal.  77,  d. 

1687, 1688. 
People  ex  rel.  Brooks  v.  Melony,  16  Cal.  68, 

d.  610,  2127,  2128. 
People  ex  rel.  Bmndage  v.  Snpervisors  of 

Kern  County,  47  Cal.  81,  d.  2314. 
People  ex  rel.  Bryant  v.  Holladay,  68  Cal. 

439,  d.  1614. 
People  ex  rel.  Bryant  v.  Holladay,  93  Cal.  241, 

d.  921, 1614, 1618, 1623, 1732, 1783, 2029, 2043. 
People  ex  rel.  Budd  v.  Holden,  28  Cal.  123,  d. 

180, 674, 660, 990, 1042, 1044, 1045, 1046, 1048, 

1051,  2668. 
People  ex  rel.  Burdell  t.  Almy,  46  Cal.  246, 

d.  2952,  2953,  2962. 
People  ex  rel.  Burke  v.  Badlam,  57  Cal.  594, 

d.2821. 
People  ex  rel.  Burr  v.  Dana,  22  Cal.  11,  d. 

1907,  2614,  2531,  2650. 
People  ex  reL  Barridge  t.  Peanon,  65  Cal. 

472,  d.  862. 

People  ex  rel.  Calderwood  t.  Hager,  20  Cal. 

167,  d.  2453. 
People  ex  rel.  Campbell  t.  Olaik,  1  Cal.  406, 

d.  2648. 
People  ex  rel.  Campbell  t.  Waterman,  86  Cal. 

27,  d.  1590. 
People  ex  rel.  Carlton  t.  Middleton,  28  Cal. 

603,  d.  2617. 
People  ex  rel.  Carpentier  v.  Loucks,  28  Cal. 

68,  d.  1768, 1774. 
People  ex  rel.  Carrillo  t.  De  la  Gnerra,  24 

Cal.  73,  d.  521,  2234,  2955. 
People  ex  rel.  Casaerly  t.  Fitch,  1  Cal.  619,  d. 

2140,  2142,  2143,  2603. 


People  ex  rel.  Central  Pac.  R.  B.  Co.  t. 

Coon,  26  Cal.  635,  d.  280,  2036,  2040,  2516. 
People  ex  rel.  Central  Pac.  R.  R.  Go.  ▼. 

Supervisors  of  San  Frandsco,  27  Cal.  655, 

d.  451,  1334,  1610,  1648,  1782,  1786,  20S7, 

2040,  2043,  2149,  2158,  2406. 
People  ex  rel.  Cbandler  v.  Smith,  93  GaL  490, 

d.  1623. 
People  ex  rel.  Cbrystal  t.  Cook,  39  Cal.  658, 

d.  453,  2217. 
People  ex  rel.  Chrystal  t.  Cook,  44  Cal.  638, 

d.  453. 
People  ex  rel.  Church  t.  Hester,  6  Gal.  679, 

d.  484,  490,  2744. 
People  ex  rel.  Clough  v.  Levy,  71  GaL  618,  d. 

214,  239,  2143,  3068. 
People  ex  rel.  Cobb  v.  Supervisors  of  San 

Joaqsin  County,  28  Cal.  228,  d.  1907. 
People  ex  rel.  Cochran  y.  Board  of  Education 

of  Oakland,  64  Cal.  375,  d.  484,  491. 
People  ex  rel.  Commrs.  of  Transportation  v. 

Central  Pac.  B.  R.  Co.,  62  Cal.  506,  507,  d. 

1771. 
People  ex  rel.  Connolly  v.  City  of  Coronado, 

100  Cal.  571,  d.  2033,  2034,  2507. 
People  ex  rel.  Contra  Costa  County  v.  Ala- 
meda County,  26  Gal.  641,  d.  691,  1784. 
People  ex  rel.  Culbertson  v.  Potter,  63  CaL 

127,  d.  2128,  2146. 
People  ex  rel.  Daniels  v.  Henabaw,  76  Cal. 

436,  d.  541,  568,  659,  703,  2030. 
People  ex  rel.  Itenielwits  t.  Ha  rvey,  58  Oal 

337,  d.  2512. 
People  ex  rel.  Danielwits  v.  Harvey,  62  Cal. 

508,  d.  2129. 
People  ex  rel.  Davidson  T.  Perry,  79  Oal.  106, 

d.  86,  638, 1322,  2319. 
People  ex  rel.  Davis  v.  Middleton,  14  Cal.  640, 

d.  2617,  2525. 
People  ex  rel.  De  Fries  v.  Supervisors  of  Ma- 
rin County,  10  Cal.  344,  d.  123, 456, 498,  2142. 
People  ex  rel.  Dickenson  v.  Banvard,  27  Gal. 

470,  d.  136,  168,  2106,  2135,  2403. 
People  ex  rel.  Dorsey  v.  Smyth,  28  Cal.  81,  d. 

454,  988, 1786,  2129,  2130,  2136. 
People  ex  rel.  Downer  v.  Norton,  16  Cal.  436, 

d.  360. 
People  ex  rel.  Doyle  v.  Austin,  47  Gal.  363,  d. 

2679,  2708,  2707,  2791,  2801. 
People  ex  rel.  Dunham   v.  Supervisors  of 

Phicer  County,  17  Cal.  411,  d.  2134. 
People  ex  rel.  Dunn  v.  Boring,  8  Cal.  400,  d. 

1220,  2549,  2565. 
People  ex  rel.  Dunn  v.  Bunker,  70  Cal.  212, 

d.  1471. 
People  ex  rel.  Dunn  v.  Bums,  78  Gal.  645,  d. 

191,  2666. 
People  ex  rel.  Dunn  t.  Melone,  78  Gal.  674,  d. 

2628. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8205 


People  ex  rel.  Dunn  v.  Van  New,  76  Gal.  121, 

d.  1471,  2628. 
People  ex  lel.  Eadie  v.  Noyo  Lomber  Co.,  99 

Cal.  466,  d.  2366,  2367,  2378. 
People  ex  rel.  El  Dorado  County  v.  DaTidaon, 

79  Cal.  166,  d.  918,  2901,  2902. 
People  ex  rel.  El  Dorado  County  v.  O'Keefe, 

79  Cal.  171,  d.  2901. 
People  ex  rel.  Ellsworth  v.  Laine,  33  Cal.  65, 

d.  1043,  1044. 
People  ex  rel.  English  •y.  Roberts,  92  Cal.  669, 

d.  3022,  8023. 
People  ex  rel.  Fair  v.  Colton,  6  Cal.  84,  d. 

2138. 
People  ex  rel.  Famum  v.  San  Francisco  Sav. 

Union,  72  Cal.  199,  d.  403. 
People  ex  rel.  Ferguson  v.  Supervisors  of  San 
Francisco,  36  Cal.  596,  d.  1783,  2031,  2650, 
2653,  2656,  2659,  2684,  2742. 
People  ex  rel.  Field  v.  Turner,  1  Cal,  162,  d. 

662,  568,  670,  2274. 
People  ex  rel.  Field  v.  Turner,  1  Oal.  188,  d. 

1786. 
People  ex  rel.  Field  v.  Turner,  1  Cal.  190,  d. 

361. 
People  ex  rel.  Finlay  v.  Jewett,  6  Cal.  291,  d. 

2109,  2143. 
People  ex  rel.  Finigan  t.  Perkins,  86  Cal. 

609,  d.  2128,  2129. 
People  ex  rel.  Flagley  ▼.  Hubbard,  22  Cal.  84, 

d.  1769,  2961,  2962. 
People  ex  rel.  Fleming  v.  Shorb,  100  Cal.  637, 

d.  2129,  2141. 
People  ex  rel.  Flint  t.  Harrington,  68  Cal. 

267,  d.  2143,  2738. 
People  ex  rel.  Flynn  v.  Abbott,  16  Oal.  868, 

d.  2227,  2408. 
People  ex  rel.  Ford  v.  Irwin,  14  Cal.  428,  d. 

1220,  1608,  1950,  1951. 
People  ex  rel.  Ford  v.  Irwin,  18  Cal.  117,  d. 

1962. 
People  ex  rel.  Fowler  v.  Wells,  11  Cal,  829,  d. 

2139,  2663,  2857. 
People  ex  rel.  Fox  v.  Templeton,  12  Cal.  394, 

d.  1589. 
People  ex  rel.  Frank  v.  San  Francisco,  21 

Cal.  668,  d.  1780,  2609,  2740. 
People  ex  rel.  Freund  v.  Burden,  46  Cal.  241, 

d.  1051. 
People  ex  reli  Frick  v.  Jackson,  30  Cal.  427, 

d.  2663. 
People  ex  rel.  Galvin  ▼.  Dorsey,  82  Cal.  296, 

d.  988. 
People  ex  rel.  Oalvinv.  Judge  of  Tenth  Judi- 
cial Dist,,  9  Cal.  19,  d.  1786,  2432. 
People  ex  rel.  Garrison  t.  Clark,  72  Cal.  289, 

d.  364. 
People  ex  rel.  Gas  Co.  v.  Supervisors  of  San 

Francisco,  11  Cal.  42,  d.  1780. 
People  ex  rel.  Gerberding  v.  Superior  Court, 
100  Cal.  105,  d.  408,  540. 


People  ex  rel.  Gorham  v.  Campbell,  2  Cal. 

135,  d.  1044,  1590,  2142. 
People  ex  rel.  Graves  v.  McPadden,  81  CaL 

489,  d.  539,  646,  668,  2649. 
People  ex  rel.  Graves  v.  Orange  County,  81 

Cal.  489,  d.  539,  545,  558,  2649. 

People  ex  rel.  Green  v.  McClintock,  46  Cal. 
11,  d.  2035. 

People  ex  rel.  Grow  v.  Rosborough,  29  Oal. 
415,  d.  83,  379,  388,  2096. 

People  ex  rel.  Hagan  v.  King,  1  Oal.  846.  d. 

1782. 
People  ex  rel.  Haines  v.  Henry,  62  Oal.  657. 

d.l500. 
People  ex  rel.  Hall  v.  Supervisors  of  San 
Francisco,  20  Cal.  591,  d.  1746,  1750,  1784. 
People  ex  rel.  Hamilton  v.  Barnes,  66  Cal. 

594,  d.  1773. 
People  ex  rel.  Hamilton  v.  Harris,  9  Cal.  671 
d.  286,  1701,  1775.  ' 

People  ex  rel.  HamUton  v.  Selfridge,  62  Cal. 

331,  d.  614,  616. 
People  ex  rel.  Hamilton  v.  Washington,  40 

Cal.  173,  d.  2777. 
People  ex  rel.  Harbor  Oommrs.  v.  Broadway 
Wharf  Co.,  31  Oal.  38,  d.  2616,  2532,  2638. 
2653,  3022,  3023,  3024. 
People  ex  rel.  Harbor  Oommrs.  v.  Steamer 

America,  84  Cal.  676,  d.  18,  1385,  3023. 
People  ex  rel.  Harris  v.  Blake,  60  Oal.  497.  d. 

921,  922. 
People  ex  rel.  Harris  y.  Brenham,  3  Oal.  477. 

d.  2138,  2511. 
People  ex  rel.  Harris  v.  Hale,  27  Cal.  148.  d. 

611. 
People  ex  rel.  Hart  v.  Johnson,  17  Oal.  806. 

d.  1689. 
People  ex  rel.  Hastings  v.  Jackson,  24  Oal. 

630,  d.  2283,  2878. 
People  ex  rel.  Hastings  v.  Jackson,  62  Cal. 

648,  d.  2344,  2353,  2368. 
People  ex  rel.  Hastings  t.  Jackson,  62  Cal. 

654,  d.  2353. 
People  ex  rel.  Hastings  v.  Jackson,  62  Cal. 

555,  d.  2344. 
People  ex  rel.  Hastings  t.  Kewen,  69  Oal.  216. 

d.  1386. 
People  ex  rel.  Hepburn  v.  Whitman,  6  OaL 

659,  d.  2648. 
People  ex  rel.  Heyneman  t.  Blake,  19  OaL 
579,  d.616,  1053, 1056, 1057, 1063, 1064, 1072, 
2973,  3006. 
People  ex  rel.  Hinton  t.  Hammond,  66  Oal. 

654,  d.  2291. 
People  ex  rel.  Hughes  v.  Gillespie,  1  Cal.  342 

d.  2402. 
People  ex  rel.  Hunt  v.  Supervisors  of  San 

Francisco,  28  Cal.  429,  d.  1775,  1779,  2848. 
People  ex  rel.  Jacks  t.  Day,  15  Cal.  91,  d.  1662. 
1782.  ' 


Digitized  by 


Google 


890ft 


XABLE  OF  GASES  DIGESTED. 


People  ez  rol.  JaokBon  y.  Board  of  Saper- 

viBOfB,  46  Oal.  679,  d.  1782. 
People  ex  rel.  Jackson  v.  Board  of  Snper- 

viBora,  47  Oal.  205,  d.  1782. 

People  ex  rel.  Jacobs  t.  Kruger,  19  Oal.  411, 
d.  2672. 

People  ez  rel.  Jaoobe  t.  Murray,  16  OaL  221, 

d.  2127,  2669. 
People  ex  reL  Jenkina  ▼.  Duncan,  41  GaL  607, 

d.  391, 1326. 
People  ex  rel.  Jennings  t.  Markbam,  96  Oal. 

262,  d.  1786. 
People  ex  rel.  Johnson  y.  Bagley,  86  Oal.  343, 

d.  632,  646,  2030,  2032. 
People  ex  rel.  Johnson  y.  Board  of  Super- 

yiaors,  77  Oal.  136,  d.  496. 
People  ex  rel.  Johnson  y.  Daden,  18  Oal.  606, 

d.l580. 
People  ex  rel.  Jones  v.  Oounty  Oourt  of  £1 

Dorado  Oounty,  10  Oal.  19,  d.  286,  287. 
People  ex  rel.  Kern  Oounty  y.  Baker,  83  Oal. 

149,  d.  450. 
People  ez  rel.  Kimberly  y.  De  la  Guem,  40 

OaL  311,  d.  69, 1041,  2600. 
People  ex  rel.  Kimmel  y.  Darraoh,  9  OaL  324, 

d.  2431. 
People  ex  rel.  Kirkpatrick  y.  Qrippen,  20 

Oal.  677,  d.  2861,  2846. 
People  ex  rel.  Knight  T.  Blanding,  63  OaL 

833,  d.  2127. 
People  ex  rel.  Eohler  y.  Hays,  6  Oal.  66,  d. 

1214. 
People  ex  rel.  Laine  y.  Tyrrell,  87  Oal.  476,  d. 

2127,  2128,  2139,  2140, 2141. 
People  ex  rel.  Lamby  ▼.  DwineUe,  29  Oal. 

632,  d.  486,  667. 
People  ex  rel.  Langdon  y.  Beid,  6  Oal.  288,  d. 

2141,  2142. 
People  ez  rel.  Lee  Lin  Tai  t.  HewiU,  60  Oal. 

117,  d.  2090. 
People  ez  rel.  Leyerson  y.  Thompson,  66  Oal. 

398,  d.  1786. 
People  ez  rel.  Leyerson  y.  Thompson,  67  Oal. 

627,  d.  1040. 
People  ez  rel.  Liyingston  y.  Pacbeco,  29  Oal. 

210,  d.  364, 1783,  2859. 
People  ez  rel.  Loye  y.  Alameda  County,  46 

Oal.  396,  d.  1783, 1785, 1786. 
People  ez  rel.  Loye  y.  Ashbury,  46  Oal.  623, 

d.  1778,  2798,  2823,  2828. 
People  ez  rel.  Loye  y.  AuRtin,  46  Oal.  621,  d. 

1779,  2826. 
People  ez  rel.  Love  v.  Board  of  Supervisors, 

44  Oal.  613,  d.  2823. 
People  ez  rel.  Love  y.  Oenter,  66  Oal.  661,  d. 

22,  113,  210,  364,  2389,  2390,  2617,  2782. 
People  ez  rel.  Love  v.  Matbewson,  47  Cal. 

442,  d.  1040,  2138. 


People  ez  rel.  Loye  y.  Nally,  49  Oal.  478,  d. 

2649. 
People  ex  rel.  Love  y.  Stockton  etc.  R.  B.  Co., 

46  Cal.  306,  d.  616,  621,  662. 
People  ez  rel.  Long  y.  Townsend,  66  Cal.  633, 

d.  2794,  2821. 
People  ez  rel.  Lowry  y.  If cLane,  62  Oal.  616, 

d.  1768. 
People  ez  reL  Lynch  y.  Marts,  74  OaL  110,  d. 

2378. 
People  ez  rel.  Madden  y.  Btratton,  28  OaL 

382,  d.  2138,  2139,  2143,  2403. 
People  ex  rel.  Mariposa  County  y.  Counts,  89 

Oal.  16,  d.  460, 1041,  2148.  ' 
People  ez  rel.  Marshall  y.  Leonard,  73  OaL 

230,  d.  2126,  2126. 
People  ez  rel.  McCanley  y.  Brooks,  16  CaL 

11,  d.  532,  683,  634,  535,  648,  600,  610, 1775, 

1776,  2132,  2133,  2303,  2304,  2306,  2601. 
People  ez  rel.  McOoppin  ▼.  Bums,  6S  CaL 

660,  d.  1384. 
People  ez  rel.  MoOullongh  v.  Pacheoo,  27  OaL 

175,  d.  534,  535,  663, 1504,  2404,  2792. 
People  ez  rel.  McCnllongh  y.  Shearer,  30  CaL 

647,  d.  1777,  2346,  2791,  2796,  2796,  2797. 
People  ez  rel.  McDonald  y.  Bush,  40  OaL  344, 

d.  484,  490. 
People  ex  rel.  McDougall  y.  Bell,  4  Oal.  177, 

d.  1767,  1769. 
People  ez  rel.  MoDougal  y.  Jcdmston,  6  CaL 

673,  d.  1040. 
People  ez  rel.  McGaryey  ▼.  HartweO,  07  Oal. 

11,  d.  2140. 
People  ez  reL  McEnne  y.  Weller,  11  CaL  49. 

d.  1040. 
People  ez  rel.  McLane  t.  Bond,  10  Oal.  663, 

d.  548,  2616,  2517. 
People  ex  rel.  McMinn  y.  Haskell,  6  Oal.  367, 

d.  701,  2135. 
People  ex  rel.  McPherson  y.  San  Francisco, 

43  Oal.  91,  d.  264,  2683. 
People  ex  rel.  Mead  y.  Elmore,  36  Oal.  66S, 

d.  628. 
People  ez  rel.  Melony  y.  Whitman,  10  CaL 

38,  d.  609,  610,  1366,  8126,  2128,  8140,  2142. 

2143,  2766. 
People  ez  rel.  Meminger  y.  Sezton,  24  CaL 

78,  d.  1767,  1769,  2960,  2961. 
People  ez  rel.  Menomy  y.  Harris,  4  Oal.  9,  d. 

2036. 
People  ez  rel.  Miller  y.  Common  OooncQ  of 

City  of  San  Diego,  86  Oal.  369,  d.  1709, 1770, 

2031,  2233,  2608. 
People  ez  rel.  Moore  y.  Supervisors  of  Sacra- 
mento County,  45  Cal.  692,  d.  600,  24S2. 
People  ez  rel.  Morehouse  y.  Carman,  18  CaL 

693,  d.  87. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8207 


People  ex  tel.  Morgan  t.  Hayne,  83  OaL  111, 

d.  638,  2760. 
People  ex  tel.  Molfoid  t.  Hayhew,  26  Oal. 

666,  d.  1216, 1219, 1220,  2216. 
People  ex  rel.  Mulford  v.  Turner,  1  Oal.  143, 

d.  363, 1769, 1773. 1784. 
People  ex  rel.  Morphy  t.  Shippee,  63  Oal.  676, 

d.  2803. 
People  ex  rel.  O'Donnell  t.  Snpervieors,  11 

Cal.  206,  d.  646. 
People  ex  reL  Orman  t.  Biley,  15  Cal.  48,  d. 

1906. 
People  ex  rel.  Orman  ▼.  Biley,  16  Cal.  186,  d. 

706. 
People  ex  rel.  Pacific  Mail  Steamship  Co.  v. 

Board  of  Supervisorg,  60  Cal.  282,  d.  2816, 

2817. 
People  ex  rel.  Pacific  Boiling  Mille  Co.,  60 

Cat.  323,  d.  3022. 
People  ex  rel.  Packard  T.  Superrisora  of  Santa 

Barbara  County,  14  Cal.  102,  d.  1770,  2738. 
People  ex  rel.  Palmer  t.  Woodbury,  14  Cal. 

43,  d.  2126,  2226,  2402,  2403. 
Poeple  ex  rel.  Parkinson  v.  Bi88ell,'49  Cal. 

407,  d.  2127,  2189,  2142. 
People  ex  rel.  Parsons  t.  Edwards,  93  Cal. 

153,  d.  630, 1297,  2139,  2141,  2142. 
People  ex  rel.  Pennie  v.  Ransom,  68  Oal.  668, 

d.  1694. 
People  ex  rel.  Perley  t.  Judge  of  Court  of 

Sessions,  2  Cal.  664,  d.  728. 
People  ex  rel.  Pierce  v.  Morrill,  26  Cal.  338, 

d.  1499,  2257,  2260,  2322,  2378,  2660,  2760, 

2772. 
People  ex  rel.  Pixley  ▼.  Pond,  89  Cal.  141,  d. 

2291,  2738. 
People  ex  rel.  Pixley  t.  Stratton,  26  Cal.  242, 

d.  2376,  2377,  2778. 
People  ex  rel.  Pixley  v.  Stratton,  25  Cal.  244, 

d.  2378. 
People  ex  rel.  Plumas  County  v.  Chambers, 

42  Cal.  201,  d.  2404. 
People  ex  rel.  Polbemns  v.  Loevy,  20  Cal. 

284,  d.  982. 
People  ex  rel.  Polbemns  y.  Pratt,  28  Cal.  166, 

d.  1769, 1771, 1774. 
People  ex  rel.  Presbnrg  v.  McEwen,  23  Cal. 

54,  d.  2810,  281. 
People  ex  rel.  Probert  T.  Bobinson,  64  Cal. 

878,  d.  660. 
People  ex  rel.  ProTines  T.  Bix,  33  Cal.  603,  d. 

1600. 
People  ex  rel.  Qninn  v.  Board  of  Examiners, 

34  Cal.  647,  d.  1906, 
People  ex  rel.  Baun  v.  Supervisors  of  El 

Dorado  County,  11  Cal.  170,  d.  698,  2743. 
People  ex  rel.  Redemeyer  v.  Anderson  etc. 

Valley  Road  Co.,  76  Cal.  190,  d.  1497,2901. 


People  ex  rd.  Robarts  v.  Beaudiy,  91  CaL 

213,  d.  916,  919,  922, 1623,  2120. 
People  ex  rel.  Bobinson  t.  Pittsburgh  B.  B. 

Co.,  63  Cal.  694,  d.  1074. 
People  ex  rel.  Ronde\  T.  North  San  Francisco 

etc.  Assn.,  38  Cal.  564,  d.  364, 1600. 
People  ex  rel.  Kyder  v.  Mizner,  7  Cal.  519,  d. 

2141,  2143. 
People  ex  rel.  Rynerson  v.  Kelsey,  34  Cal. 

470,  d.  2128,  2136,  2636,  2846,  2847. 
People  ex  rel.  Sabichi  v.  Loe  Angeles  Electric 

By.  Co.,  91  Cat.  338,  d.  663, 2162, 2163, 2422. 
People  ex  rel.  San  Francisco  y.  County  Judge, 

40  Oal.  479,  d.  486,  492. 
People  ex  rel.  Scannell  y.  Whitney,  47  Cal. 

684,  d.  2316. 
People  ex  rel.  Scearce  v.  County  of  Glenn,  100 

Cal.  419,  d.  645,  691,  1049,  2647,  2661. 
People  ex  rel.  Schindler  y.  Flint,  64  Oal.  49, 

d.  647.  663, 1568. 
People  ex  rel.  Seale  y.  Doane,  17  Gal.  476,  d. 

1219, 1220,  1779,  2044. 
People  ex  rel.  Sharp  y.  Bartlett,  40  Cal.  142, 

d.  2092. 
People  ex  rel.  Sboaff  t.  Parker,  37  Oal.  639, 

d.  1514,  2141. 
People  ex  rel.  Showers  y.  Taylor,  67  Oal.  620, 

d.  2140. 
People  ex  rel.  Simmons  y.  Sanderson,  30  Oal. 

160,  d.  2140,  2802. 
People  ex  rel.  Smith  y.  Judge  of  Twelfth  Dis- 
trict Court,  17  Cal.  647,  d.  532, 533, 543,  652, 

558, 1773,  2953. 
People  ex  rel.  Smith  y.  Keyser,  53  Cal.  183, 

d.  132, 176, 177, 198. 
People  ex  rel.  Smith  y.  Lattimore,  19  Cal.  365, 

d.  610. 
People  ex  rel.  Smith  y.  Myers,  15  Cal.  33,  d. 

699,  2742. 
People  ex  rel.  Smith  y.  Olds,  8  Cal.  167,  d. 

1767, 1768, 1770,  2120. 
People  ex  rel.  Snowball  y.  Pendegast,  96  CaL 

289,  d.  527, 1736. 
People  ex  rel.  State  Board  of  Harbor  Commrs. 

y.  Larue,  66  Cal.  235,  d.  2959. 
People  ex  rel.  State  Board  of  Harbor  Oommra. 

y.  La  Bue,  96  Cal.  75,  d.  1386. 
People  ex  rel.  Stoddard  y.  Williams,  64  Cal. 

87,  d.  482, 1152,  2134. 
People  ex  rel.  Strathem  y.  Sulliyan,  61  Oal. 
^233,  d.  141. 
People  ex  rel.  Stratton  y.  Oulton,  28  Cal.  44, 

d.  2135,  2139. 
People  ex  rel.  Sturgis  y.  Shepard,  28  Cal.  116, 

d.  83,  397,  486,  487. 
People  ex  rel.  Supervisors  of  Solano  County 

V.  Lake  County,  33  Cal.  487,  d.  603, 1393, 

2659. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


FMpIe  ex  lel.  Swift  t.  Bingham,  82  Gal.  238, 

d.2402. 
People  ex  rel.  Tallant  v.  Fogg,  11  Gal.  351,  d. 

1776,  2859,  2860. 
People   ex  rel.  Tallant  v.  Board  of  Super- 

Tiaora  of  San  Francisco  County,  12  Cal.  300, 

d.  2517. 
People  ex  rel.  Tallant  v.  Tillingbaat,  10  Cal. 

684,  d.  2517. 
People  ex  rel.  Tallant  t.  Wood,  7  Oal.  670,  d. 

549,  2516. 
People  ex  rel.  Taylor  v.  Board  of  Election 

Commra.,  54  Oal.  404,  d.  2314. 
People  ex  rel.  Terry  t.  Bartlett,  14  OaL  651, 

d.812. 
People  ex  rel.  Teschemacher  t.  Dayidgon,  30 

Cal.  379,  d.  1077,  1492, 1905,  2769,  3021. 
People  ex  rel.  Thompson  t.  Holloway,  41  Cal. 

409,  d.  1786. 
People  ex  rel.  Thome  v.  San  Frandaco,  4  Oal. 

127,  d.  550,  2046,  2230,  2663. 
People  ex  rel.  Townsend  v.  Hallovay,  26Cal* 

651,  d.  1663. 
People  ex  rel.  Tracy  v.  Brite,  66  Oal.  79,  d. 

2130,  2141. 
People  ex  rel.  Travers  v.  Freeae,  76  Oal.  683, 

d.  2650,  2656. 
People  ex  rel.  Travers  v.  Freeae,  83  Oal.  453, 

d.2227. 
People  ex  rel.  Tyler  y.  Pratt,  80  Cal.  228,  d. 

200. 
People  ex  rel.  Yantine  v.  Senter,  28  Cal.  602, 

d.  1091. 
People  ex  rel.  Yejar  v.  If  etiker,  47  Oal.  624, 

d.  2737. 
People  ex  rel.  Yermole  t.  Bigler,  6  Cal.  2S,  d. 

633,  2601,  2661. 
People  ex  rel.  Yeeey  ▼.  Ohoich,  6  Oal.  76,  d, 

2128. 
People  ex  rel.  Waldon  ▼.  Elkina,  40  Cat.  642, 

d.  286,  486,  2276. 
People  ex  rel.  Wallen  ▼.  Morris,  77  Oal.  204, 

d.  2854,  2378. 
People  ex  rel.  Waterman  t.  Freeman,  80  Oal. 

233,  d.  2126,  2602. 
People  ex  rel.  Weotbrook  t.  Bosborough,  14 

Oal.  180,  d.  1689,  2146. 
People  ex  rel.  Wetherbee  v.  Oasnean,  20  Oal. 

503,  d.  1471,  2143. 
People  ex  rel.  Wheaton  v.  Weston,  28  Cal.  639, 

d.  1665, 1772. 
People  ex  rel.  Whitney  t.  Board  of  Delegates 

of  San  Francisco  Fire  Department,  14  Oal. 

479,  d.  485,  494,  496,  2512. 
People  ex  rel.  Wicka  t.  Jones,  20  Gal.  50,  d. 

1047, 1697,  2129,  2130. 
People  ex  rel.  Williams  t.  Horsley,  66  Oal. 

381,  d.  1326. 


People  ex  rel.  ^miis  t.  Howard,  94  OaL  73,  d. 

2383. 
People  ex  rel.  Welshire  T.  Newman,  96  Gal. 

605,  d.  1297,  2036,  2166. 
People  ex  rel.  Wright  t.  Booker,  61  Oal.  817, 

d.  1383. 
People  ex  rel.  Wright  v.  County  Judge  of 

Placer  County,  27  Cal.  161,  d.  662,  566. 
People's  Savings  Bank  t.  Hodgdon,  64  OaU 

96,  d.  1028,  2011. 
PeralU  t.  Adams,  2  Oal.  694,  d.  1768. 
Peralta  v.  Castro,  6  Gal.  364,  d.  2893,  8060. 
Peralta  v.  Castro,  16  Cal.  611,  d.  91. 
Peralta  v.  Ginochio,  47  Cal.  469,  d.  1711. 
Peralta  v.  Mariea,  3  Gal.  185,  d.  678,  2104. 
Peralta  v.  Simon,  6  Gal.  313,  d.  2395. 
Peregoy  y.  McKissick,  79  Gal.  672,  d.  2908, 

2999. 
Peregoy  v.  SelUck,  79  Cal.  668,  d.  1»5.  9016^ 

3018. 
Pereira  t.  Central  Pao.  B.  B.  Co.,  66  GaL 

92,  d.  616. 
Pereira  v.  Smith,  79  Cal.  232,  d.  237, 1282,  2068. 
Perham  v.  Super,  61  Cal.  331,  d.  168, 1221. 
Ferine  t.  Forbuab,  07  Oal.  806,  d.  1408,  2650, 

2094,  2696,  2697,  2706,  2713,  2716,  2720. 
Ferine  t.  Teague,  66  Gal.  446,  d.  1309, 1706. 
Perkms,  Ex  parte,  2  Oal.  424,  d.  626, 555, 1383, 

1384, 1666,  2577,  2678. 
Perkins,  Ex  parte,  18  OaU  60,  d.  672,  1808, 

1804. 
Perkins  T.  Brock,  80  Gal.  820,  d.  2247, 2262. 
Perkins  Y.  Center,  86  Gal.  713,  d.  1364, 1434, 

2467. 
Perkins  T.  Cooper,  87  Cal.  241,  d.  121, 123. 
Perkins  T.  Eckert,  65  Oal.  400,  d.  1524,  2025, 

2484. 
Perkins  T.  Gridley,  60  Oal.  97,  d.  1118. 
Perkins  V.  Onyett,  86  Oal.  848,  d.  1098,  IIOS, 

1107. 
Perkins  V.  Ophir  Silyer  Min.  Co.,  35  Cal.  11, 

d.  589,  608. 
Perkins  t.  Patrick,  46  Oal.  898,  d.  276. 
Perkins  y.  Ralls,  71  Oal.  87,  d.  2848. 
Perkins  T.  Tbomburgh,  10  Cal.  189,  d.  2106, 

2661,  2552. 
Perkins  T.  Wakeham,  86  Cal.  680,  d.  191, 2397, 

2400,  2731. 
Perkins  v.  Wilson,  3  Oal.  137,  d.  2964. 
Perlberg  v.  Gorham,  10  Oal.  120,  d.  232,  2196, 

3061. 
Perre  ▼.  Oastro,  14  Gal.  519,  d.  1983,  1987, 

2003. 
Perri  V.  Beaum  iiit,  88  Cal.  108,  d.  118. 
Perri  y.  Beaumont,  91  Cal.  SO,  d.  2776,  2778. 
Perrin  y.  McMann,  97  Gal.  62,  d.  1276,  1277, 

2649. 
Perrine  T.  Marsden,  34  Gal.  H  d.  1480. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8209 


Peny  ▼.  Ames,  26  Oal.  S72,  d.  697, 1388, 1669. 
Peny  v.  Cochran,  1  Gal.  180,  d.  233,  2062. 
Perry  v.  Southom  Pac.  B.  B.  Co.,  60Cal.  678, 

d.  2417. 
Perry  ▼.  Washbom,  20  Cal.  818,   d.   1779, 

2790,2824. 
Persons  t.  ShaeSer,  65  Gal.  79,  d.  2724. 
Persse  T.  Cole,  1  Gal.  869,  d.  206,  267,  2667. 
Peterie  v.  Bugbey,  24  Cal.  419,  d.  238, 1203, 

3057. 
Peters  y.  Fobs,  16  Gal.  857,  d.  216. 
Peters  y.  Foss,  20  Gal.  686,  d.  205,  2106. 
Peters  y.  Jamestown  Bridge  Co.,  6  Cal.  834, 

d.  1982, 1983. 
Peterson  y.  HomUower,  33  Gal.  266,  d.  221, 

1415,  1416. 
Peterson  y.  Einkead,  92  Gal.  872,  d.  1710, 

2337,2329. 
Peterson  y.  Lanretxen,  68  Gal.  19,  d.  997. 
Peterson  y.  Weissbein,  65  Cal.  42,  d.  1209, 

1396. 
Peterson  y.  Weissbein,  70  Gal.  423,  d.  1482. 
Peterson  y.  Weissbein,  76  Gal.  174,  d.  1222, 

1610. 
Peterson  y.  Weissbein,  80  Gal.  88,  d.  1700. 
Pettigrew  y.  Dobbelaar,  63  Cal.  306,  d.  986. 
Fettinger  y.  Fast,  87  Cal.  461,  d.  2934. 
Petty  y.  County  Court  of  San  Joaquin,  45  Gal. 

246,  d.  489,  672,  673,  794. 
Peyre  y.  Matoal  Belief  Society,  90  Gal.  240, 

d.  2906. 
Peyre  y.  Peyre,  79  Gal.  836,  d.  1800, 1803. 
Peeuela   y.    Superior    Court,    83    Gal.   49, 

d.  2313. 
Pfeiffer  y.  Regents  of  TJniyersity  of  California, 

74  Cal.  166,  d.  677,  678,  2176. 
PfeifFer  y.  Riebn,  13  Cal.  643,  d.  16,  235, 1085, 

1407, 1416, 1418, 1459,  2239. 
Pflster  y.  Central  Pao.  By.  Co.,  70  Oal.  160, 

d.  503,  507,  508,  609. 
Pflster  y.  Dascey.  65  Gal.  403,  d.  1355, 1680, 

1670,  2396. 
Pflster  y.  Dascey,  68  Cal.  572,  d.  1405, 1406. 
Pflster  y.  Superior  Court,  64  Cal.  400,  d.  976. 
Pflster  y.  Wade,  56  Oal.  43,  d.  1566. 
Pflster  y.  Wade,  59  Cal.  273,  d.  131, 1732. 
Pflster  y.  Wade,  69  Cal.  133,  d.  271,  365,  689, 

1567, 1605, 2198,  2260. 
Pfuelb,  Estate  of,  48  Cal.  643,  d.  8038,  8042. 
Pharis  y.  Muldoon,  75  Cal.  284,  d.  1918. 
Phelan  y.  De  Martin,  85  Cal.  365,  d.  1982. 
Phelan  y.  Dunne,  72  Cal.  229,  d.  2718. 
Phelan  y.  Gardner,  43  Cal.  306,  d.  57,  1292, 

1571, 1611. 
Phelan  y.  Olney,  6  Cal.  478,  d.  1984. 
Phelan  y.  Poyoreno,  74  Cal.  448,  d.  1865, 1866, 

1880, 1883, 1884. 
Phelan  y.  Rnia,  15  Gal.  90,  d.  2100. 


Phelan  y.  San  Francisco,  6  Cal.  631,  d.  939, 

1664,  2738,  2742,  2744. 
Phelan  y.  San  Francisco,  9  Gal.  16,  d.  270, 

2262. 
Phelan  y.  San  Francisco,  20  Cal.  89,  d.  1664, 

1731. 
Phelan  y.  San  Francisco,  62  Cal.  44,  d.  2674, 

2676. 
Phelan  y.  Smith,  8  Gal.  620,  d.  1481, 1482. 
Phelan  y.  Smith,  100  Cal.  168,  d.  680,  681, 

1128, 1234, 1427, 1428,  1430. 
Phelan  y.  Tyler,  64  Cal.  80,  d.  1028, 1616, 2178. 
Phelps  y.  Brown,  96  Cal,  572,  d.  63,  2945. 
Phelpe  y.  Cogswell,  70  Gal.  201,  d.  1766. 
Phelps  y.  Maxwell's  Creek  etc.  Co.,  49  Gal. 

337,  d.  1839, 1841, 1849. 
Phelps  y.  McGloan,  42  Gal.  208,  d.  239, 1166, 

3066. 
Phelps  y.  Owens,  11  Cal.  22,  d.  2257,  2550. 
Phelps  y.  Peabody,  7  Cal.  50,  d.  1482,  I486' 

2435. 
Phelps  y.  Pruscb,  83  Cal.  626,  d.  65,  68. 
Phelpsy.  Union  Copper Min.  Go.,  39Cal.  407, 

d.  217. 
Phenix  etc.  Oo.  y.  Lawrenoe,  66  Gal.  148,  d. 

1306, 1817. 
Philip  y.  Siering,  68  Gal.  277,  d.  249. 
Phillips,  In  re,  71  Cal.  286,  d.  1132. 
Phillips  y.  Day,  82  Cal.  24,  d.  916,  917,  924, 

2596,  2924. 
Phillips  y.  Deck,  76  Gal.  384,  d.  2916. 
Phillips  y.  Goldtree,  74  Gal.  161,  d.  2109. 
Phillips  y.  Henshaw,  6  Gal.  509,  d.  66. 
Phillips  y.  Lowrey,  54  Cal.  584,  d.  168. 
Phillips  y.  Mayer,  7  Oal.  81,  d.  60. 
Phillips  y.  Pease,  39  Oal.  582,  d.  1072,  1073. 
Phipps  y.  Harlan,  53  Cal.  87,  d.  1290. 
Phoenix  Water  Co.  y.  Fletcher,  23  Oal.  481,  d. 

1934,  2966,  3016. 
Pickard  y.  Eelley,  52  Cal.  89,  d.  2336. 
Pickett  y.  Hastings,  89  Cal.  105,  d.  983. 
Pickett  y.  Hastings,  47  Cal.  269,  d.  2522, 2526, 

2528. 
Pickett  y.  Sutter,  5  Cal.  412.  d.  1671, 
Pickett  y.  Wallace,  54  Cal.  147,  d.  2481. 
Pickett  y.  Wallace,  57  Cal.  565,  d.  1587. 
Pico,  Estate  of,  52  Cal.  84,  d.  1229. 
Pico.  Estate  of,  66  Cal.  413,  d.  1*227, 1229. 
Pico  y,  Carillo,  7  Cal.  30,  d,  959,  963. 
Pico  y.  Cohn,  67  Gal,  258,  d.  217,  2092. 
Pico  y.  Cohn,  78  Gal.  384,  d.  143,  239. 
Pico  y.  Cohn,  91  Cal.  129,  d.  1645. 
Pico  y.  Coleman,  47  Cal.  65,  d.  942. 
Pico  y.  Colimas,  32  Gal.  578,  d.  997, 2249,  2864, 

2865,  2982. 
Pioo  y.  Columbet,  12  Cal.  414,  d,  679,  683, 684. 
Pico  y.  Cuyas,  47  Gal.  174,  d.  242,  977, 1280, 

1304,  2187,  2192,  2194. 


Digitized  by 


Google 


8S10 


TABLE  OF  OASES  DIGESTED. 


Pico  ▼.  Cayu,  48  Gal.  639,  d.  278, 1904, 1308, 

1732. 
Pioo  T.  De  U  Gnerra,  18  Gal.  422,  d.  1095, 

1097, 1098,  1099,  HOC. 
Pico  T.  Gallardo,  62  Gal.  206,  d.  1016, 1056, 

2112. 
Pioo  T.  Ealisher,  56  Gal.  163,  d.  2865. 
Pico  y.  Martines,  66  Gal.  148,  d.  2460. 
PiooT.  Phelan,  77  Gal.  86,  d.  1703. 
Pioo  T.  Pico,  56  Gal.  463,  d.  2468, 2463, 2464. 
Pioo  T.  Sepulveda,  66  Gal.  336,  d.  1284. 
Pioo  V.  Stevena,  18  Gal.  376,  d.  208, 1680. 
Pioo  T.  Stevens,  18  Gal.  377,  d.  1108. 
Pico  ▼.  Sanol,  6  Gal.  294,  d.  1483, 1484. 
Pico  ▼.  Warner,  78  Gal.  17,  d.  1880, 
Pioo  T.  Weboter,  12  Gal.  140,  d.  1621. 
Pico  V.  Webster,  14  Gal.  202,  d.  1609,  2766, 

2864. 
Pieper  v.  Gentinela  L.  Go.,  66  Gal.  173,  d. 

160, 160. 
Pieper  v.  Peers,  98  Gal.  42,  d.  126, 128. 
Pieratt  t.  Kennedy,  43  Gal.  393,  d.  296. 
Pierce  v.  Felter,  53  Gal.  18,  d.  2389. 
Pierce  t.  German  Savings  and  Loan  Society, 

72  Gal.  180,  d.  2121. 
Pierce  v.  Guttard,  68  Gal.  68,  d.  2868. 
Pieroe  v.  Jackson,  21  Gal.  636,  d.  203,  2196, 

2106. 
Pierce  v.  Kennedy,  5  Gal.  138,  d.  416. 
Pieroe  v.  Low,  61  Gal.  680,  d.  2844. 
Pieroe  v.  Mintum,  1  Gal.  470,  d.  166,  1630, 

1704, 1710, 1716,  2262. 
Pieroe  v.  Payne,  14  Gal.  419,  d.  617, 1628. 
Pierce  v.  Robinson,  13  Gal.  116,  d.  310, 1174, 

1332,  1964, 1966, 1963,  1976. 
Fierce  v.  Schaden,  66  Gal.  406,  d.  317,  422. 
Pieroe  ▼.  Schaden,  62  Gal.  283,  d.  440. 
Pieroe  v.  Stnart,  46  Gal.  280,  d.  1000. 
Pierce  v.  Wallace,  18  Gal.  166,  d.  1160. 
Pierce  t.  Whiting,  63  Gal.  538,  d.  841,  432. 
Piercy  y.  Grandall,  84  Gal.  334,  d.  461,  462, 

466. 
Piercy  v.  Sabin,  10  Gal.  22,  d.  1013, 1010, 1022, 

2232,  2246,  2248.  2266. 
Pierpont  y.  Grouch,  10   Gal.  316,   d.    639, 

2661. 
Pierson  y.  Holbrook,  2  Gal.  698,  d.  677. 
Pierson  v.  McGahill,  21  Gal.  122,  d.  6,  348, 

1172,  2440. 
Pierson  v.  McGahiU,  22  Gal.  127,  d.  212,  2266, 

2268,2967. 
Pierson  v.  MoGabill,  23  Gal.  249,  d.  186, 190, 

1172. 
Pierson  y.  Korman,  2  Gal.  699,  d.  297. 
Pike  y.  Brittan,  71  Gal.  169,  d.  1716. 
Filler  v.  Southern  Pao.  B.  B.  Go.,  62  Gal.  42, 

d.  2621, 2630.  2631. 
Pillsbury  v.  Brown,  45  Gal.  46,  d.  988. 


PiUsbory  y.  Brown.  47  Gal.  477,  d.  717. 960, 

2168. 
PUot  Bock  Greek  Ganal  Go.  v.  Ghapnuui,  11 

Gal.  161,  d.  164,  211. 
Pimental  v.  San  Franciaoo,  21  OaL  SSI,  d. 

2633,  2634, 2637. 
Fina  y.  Peck,  31  Gal.  369.  d.  1737, 1738, 17S». 
Plngree,  In  re,  100  Gal.  78,  d.  1266. 
Fink  y.  Gatanich,  61  Gal.  420,  d.  132,  160, 

2672,  2573. 
Finkerton  v.  Woodward,  33  Gal.  557,  d.  1512, 

1613, 1614, 1606. 
Pinkham  v.  HcFarland,  5  Gal.  137,  d.  214, 

437,  2074. 
Pinkham  y.  Wemple,  12  Gal.  449,  d.  276. 
Pinson  v.  Schmals,  04  Gal.  651,  d.  65. 
Pio  V.  Aigeltinger,  97  Gal.  81,  d.  148. 
Piocbe  V.  Paul,  22  Gal.  106,  d.  1000,  1893, 

2011,  2599,  2620. 
Piper,  Appeal  of,  32  Gal.  530,  d.  239,  2681. 
Piper  v.  True,  36  Gal.  606,  d.  936,  937,  938, 

941  1876. 
Fitte'y.  Shipley,  46  Gal.  154.  d.  1009,  110^ 

2664. 
Pittsburgh  etc.  Go.  y.  Greenwood,  39  Gal.  71, 

d.  960. 
Pixley  V.  Hnggins,  16  Gal.  127,  d.  1447, 1451, 

1482, 1485,  2392,  2447. 
Pixley  y.  Western  Pac.  B.  B.  Go.,  88  OaL 

183,  d.  641.  646,  2411. 
Placer  Gounty  y.  Aatin,  8  Gal.  808,  d.  700, 

2836. 
Placer  Gounty  y.  Diokeraon.  46  Oal.  12,  d. 

2622,  2766,  2768. 
PlaoeryiUe  y.  Wilcox,  86  Gal.  21,  d.  2227. 
Plant  y.  Fleming,  20  Gal.  92,  d.  2103,  2435. 
Plant  V.  Smythe,  43  Gal.  42,  d.  196. 
Plant  V.  Smythe,  45  Gal.  161,  d.  338,  2447. 
Plate  v.  V^^,  31  Gal.  383,  d.  439,  2507,  291S. 
Platb  y.  Kitsmuller,  52  Gal.  491,  d.  2193. 
Flatt  y.  Jones,  43  Gal.  219,  d.  465. 
FUyter  v.  Gunningbam,  21  Gal.  229,  d.  707. 
Pleaaanto  y.  North  Beach  etc.  B.  B.  Go.,  34 

Gal.  586.  d.  503. 
Plume  y.  Seward,  4  Gal.  04,  d.  8,  25,  1000^ 

1001. 
Flummer  y.  Brown,  64  Gal.  429,  d.  966,  2171. 
Plnmmer  y.  Brown,  70  Gal.  544,  d.  2364,  2380, 


Flummer  y.  Sheldon,  04  Gal.  533,  d.  1388, 

1396. 
Flummer  y.  Woodrufi,  72  Oal.  29,  d.  23,  2349. 
Poehlmann  v.  Kennedy,  48  GaL  201,  d.  390^ 

1670. 
Poett  v.  Steams,  28  Cal.  228,  d.  1996,  2290. 
Poett  y.  Steams,  31  Gal.  78,  d.  1988,  2214, 

2216. 
Poinsett  y.  Taylor,  6  Gal.  78,  d.  2665. 


Digitized  by 


Google 


TABLE  OF  GASES  DIGESTED. 


8211 


PoiriCTT.  Gravel,  88  Od.  TO,  d.  216,  683,  600, 

603,006. 
Polack  v.  Gumee,  66  Oal.  266,  d.  169, 1670, 

2400,2401. 
Polack  T.  Hunt,  2  Gal.  103,  d.  2282,  2728. 
Polack  T.  Mansfield,  44  Gal.  36,  d.  1004, 1009, 

1010. 
Po'ack  ▼.  McGrath,  26  Gal.  64,  d.  1307. 
Polack  T.  McGrath,  82  Gal.  16,  d.  22, 1000, 

i 00 J,  2527. 
Polack  y.  McGrath,  88  Gal.  666,  d.  1296, 1730, 

1731. 
Polaok  y.  Pioche,  86  Oal.  416,  d.  604, 1718. 
Polack  y.  San  Francisco  Orphan  Asylum,  48 

Cal.  490,  d.  2676. 
Polack  y.  Shafer,  46  Gal.  270,  d.  274,  1303, 

1311, 1681, 1706. 
Poland  y.  Garrigan,  20  Cal.  174,  d.  88. 
PolbemuB  y.  Garpenter,  42  Gal.  375,  d.  260, 

1282, 1284,  2084. 
Polhemns  y.  Heiman,  46  Gal.  673,  d.  2490> 

2494,  2496,  2497. 
Polhemns  y.  Heiman,  60  Oal.  438,  d.  0, 1688, 

2404,  2908. 
Polbemoay.  Trainer,  30  Gal.  686,  d.  1983, 2021, 

2026. 
Polk  y.  Goffin,  9  Gal.  66,  d.  76, 1162,  1278, 

2170. 
PolUrd  y.  Putnam,  64  Gal.  630,  d.  281,  2348. 
Pollock  y.  Gummings,  38  Oal.  683,  d.   493, 

1669, 1696. 
Polock  y.  Hunt,  2  Gal.  193,  d.  521,  2728. 
Pomeroy  y.  Gregory,  66  Cal.  672,  d.  387, 1290, 
Pomeroy  y.  Gregory,  66  Cal.  674,  d.  386,  398. 
Ponce  y.  McElyy,  47  Cal.  164,  d.  432, 1104, 

1106, 2283. 
Ponce  y.  MoElvy,  61  Gal.  222,  d.  249, 1169. 
Pond  y.  Davenport,  44  Gal.  481,  d.  1600, 1601, 

1602. 
Pond  V.  Davenport,  45  Oal.  226,  d.  1603, 1631. 

2667. 
Pond  y.  Maddox,  88  Gal.  672,  d.  2660. 
Pond  V.  Poni,  10  Oal.  495,  d.  1660,  2308, 


Pool  V.  Olifiord,  78  Oal.  871,  d.  2492. 

Poole  v.  Oanlfleld,  46  Oal.  107,  d.  160,  228, 

2481. 
Poole  v.  Qerrard,  6  Cal.  71,  d.  1413, 1418. 
Poole  V.  Gerrard,  9  Cal.  603,  d.  1147, 1790. 
Pode  V.  Wilber,  05  Cal.  339,  d.  162, 163, 1801, 

1802, 1808. 
Poorman  v.  Miller,  44  Cal.  280,  d.  939,  944, 

1146, 1148, 1164,  1167,  1178. 
Poorman  y.  Mills,  36  Cal.  118,  d.  66,  407,  418, 

428,  430,  433,  434,  435,  437. 
Poorman  v.  Mills,  39  Cal.  345,  d.  407, 414, 421, 

428,  430,  438, 1331. 
Poorman  v.  Mills,  43  Gal.  328,  d.  209, 1731. 
Pope  v.  Dalton,  31  Oal.  218,  d.  677, 1023, 1141. 
Pope  v.  Dalton,  40  Gal.  638,  d.  1163. 


Pope  v.  Huth,  14  Cal.  403,  d.  811,  312,  419. 
Pope  v.  Kinman,  54  Cal.  3,  d.  2620,  2995. 
Pope  V.  Kirchner,  77  Gal.  162,  d.  385,  397. 
Poppe  v.  Atheam,  42  Cal.  606,  d.  202. 
Poppe  y.  Atheam,  42  Gal.  607,  d.  2324,  2326, 

2361,  2382. 
Poppe  v.  Atheam,  42  Gal.  606,  d.  2334. 
Porter  v.  Arrowhead  Reservoir  Co.,  100  Oal. 

600,  d.  601. 
Porter  v.  Atherton,  32  Gal.  416,  d.  2176. 
Porter  v.  Barling,  2  Gal.  72,  d.  229,  2436. 
Porter  y.  Brooks.  36  Cal.  199,  d.  833,  334. 
Porter  v.  Bucher,  98  Gal.  464,  d.  394,  2486, 

2490,  2491. 
Porter  y.  Ghapman,  66  Oal.  366,  d.  1419. 
Porter  y.  Elam,  25  Cal.  291,  d.  2646. 
Porter  v.  Gamba,  43  Gal.  105,  d.  1191,  1469. 
Porter  v.  Garrissino,  61  Cal.  669,  d.  999, 1569. 
Porter  v.  Haight,  46  Cal.  631,  d.  2133,  2303. 
Porter  y.  Hermann,  8  Cal.  619,  d.  38,  64, 

1334,  1336,  1532. 
Porter  v.  Hopkins,  63  Oal.  53,  d.  671, 1611. 
Porter  v.  Imus,  79  Cal.  183,  d.  398,  399. 
Porter  v.  Jennings,  89  Oal.  440,  d.  213,  I486, 

1607. 
Porter  v.  Liscom,  22  Oal.  430,  d.  667,  2645, 

2546. 
Porter  v.  Mnller,  58  Gal.  677,  d.  1764, 1969. 
Porter  v.  Mailer,  65  Oal.  612,  d.  1986, 1990, 

1993. 
Porter  v.  Peckman,  44  Gal.  204,  d.  206,  8M, 

362. 
Porter  v.  Pico,  55  Oal.  165,  d.  838,  844, 1209, 

1210, 1222. 
Porter  v.  Scott,  7  Cal.  812,  d.  297,  298. 
Porter  v.  Woodward,  57  Gal.  635,  d.  1021, 1033, 

1282, 1289. 
Posachane  Water  Go.  v.  Standart,  07  Oal.  476, 

d.  268. 1289,  2989,  3011. 
Post,  Estate  of,  57  Oal.  273,  d.  1378. 
Posten  v.  Rassette,  6  Oal.  467,  d.  40,  65,  66^ 

225, 1148. 
Poten,  Estate  of,  72  Gal.  676,  d.  92. 
Potter  v.  Ames,  43  Oal.  75,  d.  1065, 1302, 1396. 
Potter  y.  Carney,  8  Cal.  674.  d.  224,  2071. 
Potter  V.  Dear,  96  Cal.  678,  d.  613,  623,  624. 
Potter  V.  Fow«er,  78  Gal.  «3,  d.  1777,  2740. 
Potter  v.  Froment,  47  Gal.  165,  d.  2097. 
Potter  V.  Knowles,  6  Oal.  87,  d.  1000,  2296. 
Potter  v.  Mercer,  53  Oal.  667,  d.  1306, 1704, 

1746. 
Potter  V.  Seale,  6  Oal.  410,  d.  2068. 
Potter  y.  Seale,  8  Cal.  217,  d.  1761. 1762, 1763, 

1764. 
Poulson  v.  Hoskins,  66  Oal.  468,  d.  2090. 
Poupion  V.  Muzio,  68  Oal.  235,  d.  146. 
Powell  V.  Hendricks,  3  Cal.  427,  d.  1147, 1163, 

2824. 
Powell  V.  Lane,  46  Cal.  677,  d.  1306. 
Powell  v.  Maguire,  43  Gal.  11,  d.  606, 1325, 

1326,  2187. 


Digitized  by 


Google 


8212 


TABLE  OF  OASES  DIGESTED. 


Powell  v.  Otdlahan,  14  Cal.  114.  d,  1012, 1168. 
Powell  ▼.  Fatison,  100  Cal.  234,  d.  244,  2873. 
PoweU  T.  Patiaon,  100  Cal.  236,  d.  440, 1417. 
Powell  ▼.  Powell,  48  Cal.  235,  d.  2757,  2764. 
PoweU  T.  Boss,  4  Cal.  107,  d.  435, 1005,  2164, 


Powell  ▼.  Sutro,  80  Cal.  669,  d.  1608. 
Powelson  y.  Lockwood,  82  Cal.  613,  d.  2313, 

2317. 
Powelson  t.  Lowelson,  22  Cal.  358,  d.  1702. 
Pownall  y.  Hall,  46  Cal.  187,  d.  1946. 
Powers  y.  Braly,  75  Cal.  237,  d.  293,  2270. 
Powers  y.  Chabot,  93  Cal.  266,  d.  125. 
Powers  ▼.  Crane,  67  Cal.  65,  d.  189. 
Powers  v.  Jackson,  50  Cal.  429,  d.  462,  935, 

2326. 
Powers  T.  Leitb,  63  Cal.  711,  d.  2363,  2381. 
Powers  y.  Wheatlej,  46  Cal.  113,  d.  1788. 
PownaU  ▼.  Hall,  45  Cal.  189,  d.  1946. 
Prader,  Ex  parte,  6  Cal.  239,  d.  301. 
Prader  t.  Qrim,  13  Cal.  585,  d.  1510,  1611. 
Prader  t.  Grimm,  28  Cal.  11,  d.  1511. 
Prader  y.  Purkett,  13  Cal.  588,  d.  1498,  1503, 

1509. 
Pralas  t.  Jefferson  etc.  Co.,  34  Cal.  568,  d. 

1284, 1023,  1926,  2390. 
PraloB  T.  Pacific  etc.  Min.  Co.,  35  Cal.  80,  d. 

975,  976,  1287,  1920,  1926,  1927,  2072. 
PrataloDgo  t.  Larco,  47  Cal.  378,  d.  226,  420, 

502,  1286,  1560,  2436. 
Pratt  T.  Clark,  12  Cal.  89,  d.  327. 
Pratt  y.  Crane,  68  Cal.  533,  d.  2366,  2380, 

2407. 
Preble  ▼.  Abrahams,  88  Cal.  245,  d.  962, 1174, 

2612,  2916,  2917. 
Prentice  v.  MUler,  82  Cal.  670,  d.  70, 1186, 

2343,2360. 
Prescott  y.  Grady,  91  Oal.  618,  d.  163,  266, 

420,  436,  907. 
Presoott  T.  McNamara,  78  Cal.  236,  d.  2780, 

2781. 
Prescott  T.  Prescott,  46  Oal.  68,  d.  1406. 
Prescott  V.  Salthouse,  63  Oal.  221,  d.  191,  369. 
Preston  v.  Onlbertson,  68  Cal.  196,  d.  1042, 

1044,  1045,  1049,  1060. 
Preston  y.  Eoreka  Art  Stone  Co.,  64  Oal.  198, 

d.  360. 
Preston  ▼.  Frey,  91  Gal.  107,  d.  2306,  2672, 

2674. 
Preston  y.  Hearst,  54  Oal.  605,  d.  100, 107, 

168. 
Preston  v.  Hill,  88  Oal.  686,  d.  1635. 
Preston  y.  Hill,  50  Oal.  43,  d.  354. 
Preston  t.  Hood,  64  Cal.  405,  d.  2761. 
Preston  v.  Eehoe,  10  Cal.  445,  446,  d.  1318. 
Preston  V.  Keboe,  15  Oal.  815,  d.  1304, 1305, 

1313, 1315. 
Preston  t.  Keys,  23  Cal.  193,  d.  216, 1528. 
Preston  v.Enapp,  85  Cal.  669,  d.  64,  227,  267, 

1108. 


Preston  y.  Sonora  Lodge,  39  Cal.  116,  d.  214, 

1835, 1849. 
Price  V.  Beaver,  73  Cal.  625,  d.  2776. 
Price  V.  Dunlap,  5  Cal.  483,  d.  433,  3060. 
Price  V.  Beeves,  38  Cal.  457,  d.  1505,  2882, 

2887.  2893. 
Price  V.  Biverside  land  etc.  Co.,  66  Oal.  431, 

d.  1771, 1783, 1785,  2993. 
Price  T.  Sacramento  County,  6  Gal.  254,  d. 

699, 1779. 
Price  ▼.  Stnrgis,  44  OaL  691,  d.  49,  239,  2610. 
Price  V.  Van  Gan^han,  6  Cal.  128,  d.  284. 
Price  V.  Whitman,  8  Cal.  412,  d.  2648,  2852. 
Priest  V.  Bonnds,  25  Oal.  188,  d.  411,  3050. 
Priest  V.  Brown,  100  Oal.  626,  d.  240,  379,  380. 
Priest  V.  Union  Oanal  Co.,  6  Cal.  17Q,  d.  206, 

1182,  3012. 
Priet  V.  De  la  Montanya,  85  Cal.  148,  d.  1735, 

2755. 
Priet  y,  Hubert,  62  Oal.  9,  d.  2682. 
Priet  V.  Eeis,  93  Oal.  86,  d.  1767,  1776,  3881, 

2682. 
Primm  y.  Gray,  10  Cal.  622,  d.  8,  222,  227, 

253,2246. 
Prince  V.  City  of  Fresno,  88  Oal.  407,  d.  1701. 
Prince  y.  Lynch,  38  Oal.  528,  d.  631,  632,  633, 

1286,  2282. 
Pritchett,  Estate  of,  61  Cal.  668,  d.  1130. 
Pritchett,  Estate  of.  62  OaL  94,  d.  1129. 
Pritchett  y.  Stanislaus  County,  73  OaL  810, 

d.  1809,  2030. 
ProII  T.  Dunn,  80  Cal.  220,  d.  536. 
Prosser  y.  Parks,  18  Oal.  47,  d.  1910. 
Prost  y.  More,  40  Oal.  847,  d.  606,  696. 
Providence  Tool  Co.  t.  Prader,  32  Oal.  634,  d. 

956,  967,  2244. 
Provost  ▼.  Piper,  9  Oal.  562,  d.  166. 
Pryce  y.  Jordan,  60  Oal.  569,  d.  433. 
Pryor  y.  Downey,  50  Cal.  388,  d.  644,  1114, 

1116,  1116,  1122, 1263,  2308. 
Pryor  y.  Madigan,  51  Oal.  178,  d.  1011. 
Pi^et  Sound  Lumber  Co.  y.  Krog,  80  Oal. 

237,  d.  40,  48,  217, 1464. 
Pngh  y.  Gillam,  1  Oal.  485,  d.  2566. 
Pujol  v.  McKinlay,  42  Cal.  550,  d.  609, 1560, 

1565, 1712. 
Pnlliam  y.  Bennett,  66  Oal.  868,  d.  24,  942. 
Pnlliam  v.  Cherokee  Flat  etc.  Go.,  52  OaL 

605,  d.  2328. 
Purcell  y.  McKune,  14  Gal.  230,  d.  83, 1772, 


Purdy  V.  BnlUrd,  41  OaL  444,  d.  2467,  2470, 

2473,  2475. 
Purdy  V.  Irwin,  18  Cal.  350,  d.  1209. 
Purdy  y,  Sinton,  56  Cal.  133,  d.  1747. 
Purkitt  V.  Polack,  17  Cal.  327,  d,  1355, 1356. 
Putnam  y.  Dungan,  89  Oal.  231,  d.  239,  674, 

2110,  2220. 
Putnam  y.  Lamphier,  36  Oal.  151,  d.  162, 

1295,  2461,  2492,  2493. 
Pyatt  V.  Brockman,  6  OaL  418,  d.  118L 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


S213 


QnackenbQBh  t.  Sawyer,  64  Cal.  439,  d.  2184, 

2913. 
Quale  T.  Moon,  48  Cal.  478,  d.  1580,  1830, 

1834. 
Qaan  Ohiok  v.  Coffey,  75  Cal.  371,  d.  493. 
Qnan  Wo  Chang  &  Co.  v.  Laumeister,  83  Cal. 

384,  d.  273,  1482,  1774. 
Quay  y.  Presidio  and  Ferriea  B.  B.  Co.,  82 

Cal.  1,  d.  41,  42,  50,  69. 
Queen  of  the  Bay,  Ex  parte,  1  Cal.  167,  d. 

1380. 
QnigKle  v.  Trumbo,  66  Oal.  626,  d.  2427. 
Quigley  v.  Qorham,  6  Cal.  418,  d.  1266,  2654. 
Qniml^  v.  Lyon,  63  Oal.  394,  d.  323. 
Qninlan  y.  Noble,  75  Oal.  260,  d.  2992. 
Quinn  t.  Anderson,  70  Cal.  454,  d.  922,  923, 

1496. 
Quinn  y.  Drvebach,  75  Cal.  169,  d.  42,  60, 403. 
Quinn  y.  Kenney,  47  Cal,  147,  d.  2840,  2841. 
Quinn  v.  Eenyon,  22  Cal.  82,  d.  88,  216. 
Quinn  y.  Kenyon,  38  Cal.  499,  d.  2336,  2369, 

2363. 
Quinn  y.  Qninn,  81  Cal.  14,  d.  2184,  2196. 
Quinn  y.  Smith,  49  Cal.  163,  d.  687,  689,  1350. 
Quinn  y.  Wetherbee,  41  Cal.  247,  d.   1644, 

1646. 
Quinn  y.  Windmiller,  67  Cal.  461,  d.  21, 1663. 
Quiriaque  y.  Dennis,  24  Cal.  164,  d.  2023, 2024. 
Quirk  y.  Falk,  47  Cal.  453,  d.  946, 1216. 
Quiyey  y.  Baker,  37  Cal.  465,  d.  945,  954,  969, 

1083,  2440. 
Quiyey  y.  Gambert,  32  Oal.  804,  d.  101,  176, 

177,  2088,  2089,  2094,  2096,  2099,  2281. 
Quiyey  y.  Hall,  19  Cal.  97,  d.  1107, 1109, 2633. 
Quiyey  y.  Porter,  37  Cal.  458,  d.  1626,  1641, 

2734. 
Quong  Tue  Sing  y.  Anglo-Neyada  Aesur.  Co., 

86  Cal.  566,  d.  1545, 1546. 

Babe  y.  Hamilton,  16  Oal.  31,  d.  122,  284. 
Babe  y.  Wells,  3  Oal.  148,  d.  173,  248,  2208. 
Bacouillat  y.  Bene,  32  Oal.  460,  d.  168,  223, 

1980,  2233,  2248,  2251,  2253,  2443,  2444. 
Bacouillat  y.  Bequena,  36  Cal.  661,  d.  1146, 

1373,  1374, 1378,  1379. 
Bacouillat  y.  Sanseyain,  S2  Oal.  376,  d.  50, 

71,  686,  1108,  1441,  1466,  1960,  1961,  1963, 

1980,  2161. 
Badovich,  Estate  of,  54  Oal.  640,  d.  3046. 
Badoyich,  Estate  of,  74  Cal.  536,  d.  202, 1110, 

1231, 1253. 
Baffetto  y.  Fiori,  60  Oal.  863,  d.  2863. 
Bahm  y.  Minis,  40  Cal.  421,  d.  399,  400. 
Baimond  T.  Eldridge,  43  Oal.  606,  d.  24,  221, 

2529. 
Baisch  y.  Board  of  Education,  81  Cal.  542,  d. 

1780. 
Baisch  y.  San  Francisco,  80  Cal.  1,  d. 

2699,  2711,  2721. 
Baker  T.  Bacher,  100  Cal.  214,  d.  1224, 1604. 


Ealph  V.  Lockwood,  61  Cal.  155,  d.  1706,  2199. 
Balphs  V.  Henaler,  97  Oal.  296,  d.  49.  60, 1652. 
Ralston  y.  Board  of  Superyisois  of  Sacramento 

County,  61  Cal.  692,  d.  2783. 
Bamelli  y.  Irish,  96  Cal.  214,  d.  3000,  8001, 

3007. 
Bamires  y.  Kent,  2  Cal.  668,  d.  71, 1710. 
Bamirez  v.  McCormick,  4  Oal.  245,  d.  993. 
Bamirez  y.  Murray,  4  Cal.  298,  d.  1006. 
Bamirez  y.  Murray,  6  Cal.  222,  d.  84, 1720, 


Ramish  v.  Kirschbraun,  90  Cal.  681,  d.  2604. 
Ramish  y.  Kirschbraun,  98  OaL  676,  d.  2490, 

2491. 
Ramsay  y.  Chandler,  8  Cal.  90,  d.  976, 1492, 

2984. 
Bamsdell  y.  Fuller,  28  Cal.- 87,  d.  1442, 1446, 

1465, 1456. 
Bamsey  y.  Floumey,  68  Cal.  260,  d.  2262, 

2369. 
Rand,  Estate  of,  61  Cal.  468,  d.  3028. 
Randall  y.  Buffington,  10  Cal.  491,  d.  807, 

1348. 
Bandall  v.  Duff,  79  Cal.  116,  d.  42,  447, 1766, 

1995,  2629. 
Bandall  y.  Falkner,  41  Cal.  242,  d.  672, 1307, 

1318. 2736. 
RandaU  y.  Hunter,  66  Cal.  512,  d.  248,  2201. 
Randall  y.  Hunter,  69  Cal.  80,  d.  116. 
Bandall  y.  Hunter,  76  Oal.  266,  d.  220L 
Bandall  y.  Ttuba  County,  14  Oal.  219,  d.  227, 

2827. 
Bandell  y.  Austin,  46  Oal.  64,  d.  2132,  2621. 
Randol  y.  Tlatum,  98  Cal.  800,  d.  1718, 1714, 

2760. 
Randolph  y.  Bayue,  44  Cal.  366,  d.  1659, 1562, 

2660,  2716,  2721,  3033,  3034. 
Randolph  y.  Gawley,  47  Cal.  468,  d.  2689. 
Randolph  y.  Harris,  28  Cal.  661,  d.  436,  441, 

669. 
Rankin  y.  Amazon  Ins.  Co.,  88  Oal.  203,  d. 

1537,  1546, 1550,  1661. 
Rankin  y.  Central  Pac.  B.  B.  Co.,  73  Cal.  93, 

d.  2062. 
Bankin  y.  Central  Pac.  B.  B.  Co.,  73  Cal. 

96,  d.  103. 
Bankin  y.  Colgan,  92  Oal.  605,  d.  554. 
Bankin  y.  Ekel,  64  Cal.  446,  d.  2561. 
Rankin  y.  Sisters  of  Mercy,  82  Cal.  88,  d.  224, 

239,  240,  874, 1836,  2244. 
Ransom  y.  Parish,  4  Oal.  386,  d.  1647. 
Rapp  y.  Spring  Valley  Gold  Co.,  74  Cal.  632, 

d.  1859. 
Bathgeb  y.  Tiscomia,  66  Cal.  96,  d.  2966, 

2959,2960. 
Baun  T.  Reynolds,  11  Cal.  14,  d.  1659,  1662, 

1663,  2001,  2009,  2019. 
Baun  y.  Beynolds,  16  Cal.  459,  d.  274,  276. 


Digitized  by 


Google 


8214 


TABLE  OF  CASES  DIGESTED. 


Rann  t.  Beynolda,  18  Gal.  276,  d.  272,  274, 

1214. 
Raventaa  y.  Green,  67  Oal.  264,  d.  336,  33d. 
Ray  V.  Armstrong,  4  Oal.  206,  d.  1310. 
Ray  T.  Bark  Henry  Harbeck,  1  Gal.  461,  d. 

336. 
Raye,  Ex  parte,  63  Oal.  401,  d.  784. 
Raymond  T.  McMoUen,  90  Oal.  122,  d.  2665. 
Rayner  y.  Jones,  90  Oal.  78,  d.  177, 184,  906. 
Raynor,  Gnardianahip  of,  74  Oal.  421,  d.  264, 

1371. 
Raynor  y.  Drew,  72  Oal.  807,  d.  82,  230, 1717, 

1719,  1953,  1976, 1977,  2020,  2609. 
Raynor  v.  Lyons,  87  Oal.  462,  d.  1966,  1957. 
Raynor  y.  Mintwr,  67  Oal.  169,  d.  1336,  1578, 

2168,  2890. 
Raynor  y.  Mint«er,  72  Oal.  686,  d.  2630,  2636. 
Raraoy.  Varni,  81  Oal.  289,  d.  1163, 1624, 2864, 

2866,  2867.  2981. 
Bead  y.  Buffum,  79  OaL  77,  d.  644,  646, 2260. 
Bead  y.  Carothers,  47  Oal.  181,  d.  2778,  2779. 
Bead  y.  Rahm,  66  Oal.  843,  d.  1400, 144a 
Reading  y.  Mullen,  81  Oal.  104,  d.  1162, 1468, 

1468. 
Reading  y.  Reading,  06  OaL  4,  d.  1607, 1794, 

1796. 
Reagan  y.  Fitsgerald,  76  Oal.  230,  d.  1484. 
Reagan  T.  Justice's  Ooort,  76  Oal.  253,  d.  489, 

2613. 
Real  Del  Mont«  etc.  Oo.  y.  Pond  Oo.,  28  OaL 

82,  d.  1481,  1499, 1606. 
Real  Del  Monte  etc.  Co.  y.  !n>ompeon,  22CaI. 

642,  d.  1189,  3069,  8061. 
Real  Estate  Associates,  Matter  of,  68  Cal.  866, 

d.186. 
Beal  Estate  Associates  y.  Superior  Ooort  of 

San  Francisco,  60  Oal.  223,  d.  2427. 
Ream  y.  Siskiyou  Oounty,  86  OaL  620,  d. 

1277. 
Reamer  y.  Nesmith,  84  Oal.  624,  d.  168,  469, 

938,  939,  942. 
Reardon  y.  San  Frandsoo,  66  Oal.  492,  d. 

2700. 
Reavis  y.  Oowell,  66  Oal.  688,  d.  87,  2968. 
Reay  y.  Butler,  69  Oal.  672,  d.  90,  136, 188, 

138, 148,  821, 1668, 1710. 
Reay  y.  Butler,  95  Oal.  206,  d.  25,  237,  240, 

1001,  1008,  1166,  2294. 
Reay  y.  Butler,  99  Oal.  477,  d.  670, 1251, 2862. 
Reay  y.  Ootter,  29  Cal.  168,  d.  1712. 
Rebman  y.  San  Gabriel  Valley  Land  etc.  Oo., 

95  OaL  390,  d.  476. 
Rebut  y.  Legion  of  the  West,  96  Cal.  661,  d. 

2906. 
Reclamation  Dist.  y.  Ooghill,  56  Oal.  607,  d. 

965,  968,  2787. 
BeclamaUon  IMst.  No.  108  y.  Evans,  61  Cal. 

104,  d.  2786,  2788. 


Reclamation  District  No.  8  y.  Goldman,  61 

Cal.  206,  d.  2786. 
Reclamation  Dist.  No.  S  y.  Goldman,  66  Oal. 

636,  d.  1732,  2784,  2785,  2787,  2789. 
Reclamation  Dist.  No.  124  y.  Gray,  96  Cal. 

601,  d.  2783,  2784, 
Reclamation  Dist.  No.  106  y.  Hagar,  66  Oal. 

64,  d.  2782,  2784,  2787,  2788,  2789. 
Reclamation  Dist.  No.  8  y.  Kennedy,  68  GaJ. 

124,  d.  2786. 
Reclamation  Dist.  No.  8  y.  Parvin,  67  Oal. 

501,  d.  2786,  2787. 
Redd  y.  Murry,  96  Cal.  48,  d.  996,  2397. 
Redding  y.  Bell,  4  Cal.  333,  d.  1776, 2603. 
Redding  y.  White,  27  Oal.  282,  d.  1898,  1899, 

1900. 
Reddington  y.  Waldon,  22  OaL  186,  d.  233, 

2230,3054. 
Reddy  v.  Tinkum,  60  Cal.  458,  d.  521,  692. 
Redlngton  y.  Chase,  84  Oal.  666,  d.  2588, 2851. 
Redington  y.  Comwell,  90  Cal.  49,  d.  163,  635, 

2266,  2272,  2276,  2626,  2724. 
Redington  y.  Nunan,  60  Oal.  632,  d.  1346, 

1348,  2461. 
Redington  y.  Woods,  46  Oal.  406,  d.  406,  406. 
Red  Jacket  Tribe,  No.  28,  y.  Oibara,  70  OaL 

128,  d.  1337, 2471,  2903,  2004. 
Redman  y.  Bellamy,  4  Oal.  247,  d.  1967. 
Redman  y.  Purrington,  66  Cal.  271,  d.  1988, 

1984. 
Redman  y.  Gulnac,  6  Oal.  148,  d.  164, 15S5. 
Redmond  y.  Weismaan,  77  Oal.  4S3,  d.  326 

326. 
Redwood  City  y.  Grimmenstun,  68  Cal.  612, 

d.2756. 
Redwood  City  y.  Grimmenstein,  68  G«L  616. 

d.  1809. 
Reed,  Matter  of  Estate  of,  23  Oal.  410,  d. 

1399. 
Reed  y.  AUison,  64  Oal.  488,  d.  194. 
Reed  y.  Allison,  61  Oal.  461,  d.  114, 116,  117, 

2176. 
Reed  y.  Bemal,  40  Oal.  628,  d.  167,  168, 1096. 
Reed  y.  Oalderwood,  22  OaL  463,  d.  103,  981, 

2458. 
Reed  y.  Calderwood,  82  OaL  108,  d.  1606. 2246, 

2390,  2391,  2397,  2401. 
Reed  y.  Clark,  47  OaL  194,  d.  1788, 2078, 2386, 

3062,3066. 
Reed  y.  Drais,  67  OaL  491,  d.  1162, 2078, 2259. 
Reed  y.  Eldiisdge,  27  OaL  346,  d.  616, 1594, 

1696. 
Reed  y.  Goldstein,  63  Oal.  296,  d.  660. 
Reed  y.  Grant,  4  Oal.  176,  d.  1308. 
Reed  y.  Jourdain,  1  Cal.  101,  d.  272. 
Reed  v.  Kimball,  62  Cal.  325,  d.  121, 193. 
Reed  v.  Lyon,  96  Cal.  601,  d.  2840,  2843. 
Reed  v.  McCormick,  4  OaL  342,  d.  283, 1659. 


Digitized  by 


Google 


TABLE  OF  OASES  DIQESTED. 


aei5 


Beed  y.  Norton,  90  Cal.  690,  d.  476, 1830, 1832, 

1847, 1848, 1849, 1851, 1862, 1864, 1865, 1866, 

1800. 
Beed  t.  Kortoii,  99  Cal.  617,  d.  1867,  2282. 
Beed  t.  Omniboa   R.  B.  Co.,  33  Cal.  212, 

d.  611,  638, 1322,  1323,  1666, 1697. 
Beed  v.  Bing,  93  Cal.  96,  d.  1871, 1372, 1377, 

1478, 1733. 
Beed  y.  Spicer,  27  CaL  67,  d.  678,  936,  2620, 

2986,  2991. 
Reed  t.  Swift,  46  Gal.  255,  d.  1826,  2641. 
BeedT.  Ybaraa,  60  Cal.  466,  d.  1867, 1897. 
Beedy  t.  Smith,  42  Cal.  246,  d.  683,  585,  697, 

698,  906, 1§79. 
Beeee,  Appeal  of,  32  Cal.  667,  d.  2681. 
Beesey.  Corcoran,  62  Cal.  495,  d.  1294. 
Beeee  T.  Gordon,  19  Cal.  147,  d.  2944. 
Beese  ▼.  Hoeckel,  68  Cal.  281,  d.  2597,  2923. 
Beeee  t.  Mahoney ,  21  Cal.  305,  d.  963, 966, 2666. 
Beese  v.  Steams,  29  Cal.  273,  d.  1694,  2216. 
Beeee  ▼.  Thorbnrn,  78  Cal.  116.  d.  2776. 
Beeve  v.  Kennedy,  43  Cal.  648,  d.  1212, 1628, 

1756,  2823,  2838. 
Reeves  v.  Howe,  16  CaL  162,  d.  416. 
Reeves  v.  Hyde,  77  Gal.  897,  d.  2343. 
Regan  v.  McMabon,  41  Cal.  679,  d.  2178. 
Regan  v.  McMabon,  48  Cal.  625,  d.  108, 180, 

2066. 
Regents  of  XTniversity  of  California  y.  Janu- 
ary, 66  Cal.  607,  d.  2603. 
Begla  y.  Martin,  19  Gal.  463,  d.  1478, 1636. 
Begli  V.  McOlare,  47  Gal.  612,  d.  1346. 
Bego  y.  Van  Pelt,  66  Cal.  264,  d.  953, 964, 1007, 

1020. 
Beid  y.  Beid,  73  Cal.  206,  d.  1178. 
Beid  y.  Goldstein,  68  Gal.  296,  d.  660. 
Beidy  y.  Scott,  63  CaL  60,  d.  967. 
Beilly,  Ex  parte,  86  Gal.  632,  d.  704.  SOL 
Beilly  t.  Beilly,  60  Gal.  634,  d.  88, 186. 
BeiUy  ▼.  Baddoek,  41  Cal.  813,  d.  969. 
BeUy  y.  Lancaster,  89  Cal.  864,  d.  061,  S967, 

2796,  2804,  2887. 
Beinay.  Gross,  6  CaL  29,  d.  828,  2869. 
Beinhardt,  Estate  of,  74  Cal.  865,  d.  8041. 
Beinhart  y.  Lugo,  76  Gal.  639,  d.  1293. 
Beinhart  t.  Lngo,  86  Gal.  896,  d.  216,  967, 

960,  960,  1628,  1689,  1640,  2174,  2176,  2270, 

2666,  2729,  2730. 
Beis,  Ex  parte,  64  Cat.  238,  d.  2670. 
Beis  y.  Graff,  51  Gal.  86,  d.  2693,  2709, 2715. 
Beis  y.  Lawrence,  63  Gal.  129,  d.  16. 
Beiss  y.  Brady,  2  Cal.  132,  d.  342. 
Remington  y.  Higgins,  64  Cal.  620,  d.  1076, 

1945,  1961,  2940. 
Remington  y.  Superior  Court  of  San  Fran- 

dsoo.  69  Cal.  683,  d.  1804. 
Remington  Sewing  Macbine  Go.  y.  Cole,  62 

Cal.  311,  318,  d.  2953,  2956. 


Reiay  y.  Olds,  88  Gal.  537,  d.  897,  600,  602, 

603, 1580, 1682,  1827,  2935. 
RendeU  v.  Scott,  70  Cal.  514,  d.  2918. 
Reniff  y.  The  Cynthia,  18  Cal.  669,  d.  266, 

670,  1598. 
Renken  y.  Bellmer,  66  Cal.  466,  d.  1960. 
Ronton  v.  Conley,  49  Cal.  185,  d.  1843. 
Ronton,  Holmes  &  Go.  y.  Monnier,  77  Cal. 

449,  d.  42,  48,  225,  300,  814,  817,  977,  1190, 

1526. 
Requa  y.  Snow,  76  Cal.  690,  d.  2602. 
Requena  y.  City  of  Los  Angeles,  46  Gal.  66,  d. 

233,2119. 
Respini  y.  Porta,  89  Cal.  464,  d.  1723. 
Rety,  Estate  of,  75  Gal.  256,  d.  1094, 1098. 
Beubin  y.  Cohen,  48  Cal.  546,  d.  2196. 
Beyalk  y.  Kraemer,  8  CaL  66,  d.  1398,  1401, 

1416, 1417,  1420, 1481. 
Bewrick  y.  Goldstone,  48  Gal.  664,  d.  699, 

1148,  2606. 
Beyes  y.  Sanford,  6  Gal.  117,  d.  1668,  2952, 

2968. 
Beynolda  y.  Borel,  86  Oal.  638,  d.  2924. 
Reynolds  y.  Brumagim,  64  Gal.  254,  d.  1261, 

1257,  2107. 
Reynolds  v.  County  Court  of  San  Joaquin,  47 

Gal.  604,  d.  179,  286,  484,  486. 
Reynolds  v.  Hall,  66  Gal.  164,  d.  1858. 
Reynolds  y.  Harris,  8  Oal.  617,  d.  164, 1284. 
Reynolds  y.  Harris,  9  Gal.  338,  d.  8,  1626, 

2918,  2944. 
Reynolds  v.  Harris,  12  Cal.  99.    See  £irk  y. 

Reynolds. 
Reynolds  y.  Harris,  14  Oal.  667,  d.  872,  278, 

1682,2274. 
Beynolds  v.  Hosmer,  48  Oal.  616,  d.  272,  278, 

291,  686, 1647,  2259,  2270,  2560. 
Beynolds  y.  Hosmer,  61  Cal.  205,  d.  2992. 
Reynolds  y.  Jourdan,  6  Oal.  108,  d.  825,  601, 

1148, 1161, 1163. 
Reynolds  y.  Lathrop,  7  Gal.  48,  d.  1218, 1214. 
R^olds  ▼.  Lawrence,  16  CaU  859,  d.  186, 

2666,2667. 
Reynolds  y.  Lewis,  60  Oal.  20,  d.  1627, 1721. 
Reynolds  y.  Lincoln,  71  Cal.  183,  d.  206, 1152, 

1206, 1601, 1624,  2396,  2886,  2842. 
Reynolds  y.  Lincoln,  78  Gal.  191,  d.  27. 
Reynolds  y.  Lynch,  64  Gal.  44&,  d.  2897. 
R^olds  y.  Page,  86  Gal.  296,  d.  983,  2726. 
Reynolds  v.  Pixley,  6  Cal.  166,  d.  1403. 
Reynolds  y.  Reynolds,  67  Cal.  176,  d.  183, 1796. 
Reynolds  y.  Snow,  67  Gal.  497,  d.  240,  1045, 

1047. 
Beynolds  y.  Superior  Gourt,  64  Gal.  372,  d.  492. 
Beynolds  v.  West,  1  Gal.  322,  d.  461,  1880, 

1899, 1900, 1901, 1902,  2516. 
Reynolds  v.  Willard,  80  Cal.  606,  d.  29,  80. 
Rhea  v.  Surryliue,  39  Cal.  579,  d.  1830. 


Digitized  by 


Google 


WA 


TABLE  OF  OASES  DIGESTED. 


BhM  y.  Sonyhne,  39  Cal.  681,  d.  281. 
Rhine  v.  Bo^trdaa,  13  CaL  73,  d.  241. 
BUne  T.  EUen,  86  Gal.  362,  d.  927,  928,  942, 

2932. 
Bboda  T.  Alameda  County,  62  Gal.  360,  d.  604, 

700. 
Bhoda  ▼.  Alameda  County,  68  Gal.  867,  d. 

2866. 
Bhoda  V.  Alameda  County,  60  Cal.  623,  d. 

696. 
Bhodes  v.  Borden,  67  Gal.  7,  d.  399. 
Bhodes  v.  Craig,  21  Gal.  419,  d.  97,  2374. 
Bhodes  ▼.  Hinckley,  6  Cal.  283,  d.  2219. 
Bhodes  v.  Naglee,  66  Gal.  677,  d.  2672,  2574, 

2676. 
Bhodes  t.  Patterson,  3  Oal.  469,  d.  2662. 
Bhodes  t.  Spencer,  62  Gal.  43,  d.  1772. 
Bhodes  y.  Spencer,  68  Gal.  199,  d.  1684. 
Bhorer  v.  Bila,  83  Cal.  61,  d.  2923,  2928, 2936. 
BhotoD  y.  Blevin,  99  Cal.  645,  d.  1129,  3039. 
Bicand,  Estate  of,  67  Oal.  421,  d.  1112, 1130. 
Bicaud,  Estate  of,  70  Gal.  69,  d.  1260. 
Bioe  y.  Ghauncey,  9  Oal.  176,  d.  236. 
Bice  y.  Gook,  92  GaL  144,  d.  1610, 1611,  2762. 
Bice  y.  Gunningham,  29  Gal.  492,  d.  233,  238, 

1160, 1167,  1178,  1182. 
Kcey.  Gashirie,  13  Cal.  63,  d.  166,  216. 
Bice  y.  Heath,  39  Gal.  609,  d.  249, 1167. 
Bioe  V.  Inskeep,  34  Gal.  224,  d.  167, 1101, 1108, 

1293. 
Bice  y.  Leonard,  5  Oal.  61,  d.  668,  672. 
Bioe  y.  McKune,  63  Cal.  124,  d.  2771. 
Bioe  y.  Whitmore,  74  Gal.  619,  d.  1628,  1704, 

1708. 
Bich  y.  DaviB,  4  Cal.  22,  d.  2195. 
Bioh  y.  Davis,  6  Cal.  141,  d.  2195. 
Bich  y.  Davui,  6  Oal.  163,  d.  2189,  2190. 
Bich  y.  Maples,  33  Gal.  102,  d.  661,  662, 1869, 


Rich  y.  Tabbe,  41  Gal.  34,  d.  1421,  1423, 1424, 

1442. 
Bidiards  y.  Donnor,  72  Gal.  207,  d.  1363. 
Bichards  y.  Dower,  64  Gal.  62,  d.  213,  1490. 
Bichards  y.  Dower,  81  Gal.  44,  d.  1913,  1924, 

1931. 
Bichards  y.  GiifiBth,  92  Gal.  403,  d.  1970, 

2724. 
Bichards  y.  Kirf  patrick,  63  Cal.  433,  d.  1480, 

1487. 
Bichards  y.  McMillan,  6  Gal.  419,  d.  1600. 
Bichards  y.  McMillan,  6  Cal.  422,  d.  94. 
Bichards  v.  Schroder,  10  Cal.  431,  d.  1347. 
Bichards  y.  Shear,  70  Gal.  187,  d.  1408. 
Bichards  v.  Travelers'  Ins.  Co.,  80  Cal.  606,  d. 

1647,  2236,  2260. 
Bichards  v.  Travelers'  Int.  Go.,  89  Oal.  170, 

d.  1626, 1556,  1557. 
Bichards  y.  Wetmore,  66  Cal.  365,  d.  1426. 


Bichards  y.  W<rifling,  06  CaL  196.  d.  1912, 

1916. 
Bichardson,  Estate  of,  94  Cal.  63,  d.  3025. 
Bichardson  y.  Butler,  82  Cal.  174,  d.  1116, 

1118, 1119,  1120, 1121,  1123, 1124. 
Bichardson  y.  Eureka,  92  Cal.  64,  d.  143, 192. 
Bichardson  v.  Eureka,  96  Gal.  443,  d.  166, 262, 

2093,  2094,  2685,  2686. 
Bichardson  y.  Heydenfeldt,  46  Gal.  68,   d. 

2S90. 
Bichardson  y.  Eaer,  34  Oal.  63,  d.  2048,  20^, 

2990,2091. 
Bichardson  y.  Eier,  87  Gal.  263,  d.  173,  2990, 

2991. 
Bichardson  y.  Loupe,  80  Gal.  490,  d.  1131, 

2176,  2177,  2179,  2180. 
Bichardson  y.  Loupe,  80  Gal.  491,  d.  1476. 
Bichardson  v.  McNnlty,  24  Cal.  339,  d.  232, 

1921,  1923, 1924,  1925,  1926,  1938. 
Bichardson  v.  Musser,  64  Cal.  196,  d.  1116, 

1120,  2668. 
Bichardson  v.  Sage,  67  Cal.  212,  d.  1237. 
Bichardson  v.  Scott  River  etc  Co.,  22  GaL 

160,  d.  640,  641, 1173. 
Bichardson  y.  Smith,  29  Gal.  629,  d.  2258, 

2458,  2568. 
Bichardson  y.  Tobin,  46  Gal.  SO,  d.  2063, 2116, 

2716. 
Bichardson  y.  White,  18  Gal.  102,  d.  1766, 

1766. 
Bichardson  y.  Williamson,  24  Oal.  289,  d.  31. 

2618,  2619,  2620. 
Bichmond  v.  LaUin,  64  Cal.  273,  d.  687, 1067. 
Bichmond  v.  Sacramento  Valley  B.  R.  Co.,  18 

Oal.  351,  d.  2063,  2057,  2068,  2415,  2416. 
Bichter  y.  Biley.  22  Cal.  689,  d.  2350. 
Biciotto  v.  Clement,  94  Cal.  106,  d.  2231, 2464, 

2456.2868. 
Bicketson  v.  Oompton,  23  Cal.  636,  d.  99,  lOS, 

106, 192,  366. 
Bicketson  y.  Bichardson,  19  OaL  880,  d.  907, 

1097,1969,1980,  2545,2922. 
Bicketson  y.  Bichardson,  26  Oal.  149,  d.  271, 

2781,  2732,  2733. 
Bickett  V.  Johnson,  8  Gal.  34,  d.  1481. 
Rickey  v.  Superior  Court  of  Nevada  County, 

59Cal.661,  d.  283,  287. 
Rickleton,  Ex  parte,  51  CaL  316,  d.  346,  2748. 
Rico  y.  Brandenstein,  98  Gal.  466,  d.  1436, 

1466. 
Rico  V.  Spence,  21  Gal.  604,  d.  1884,  1888, 

1896,2390. 
Ricks  V.  Reed,  10  Cal.  661,  d.  18,  2340,  2341, 

2342. 
Riddell  y.  Blake,  4  Gal.  264,  d.  2926. 
Riddell  y.  Harrell,  71  GaL  264,  d.  671,  1207, 

1218, 1246,  1640,  2235. 
BiddeU  y.  Mullan,  77  Oal.  677.  d.  8369. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


8217 


Blddell  T.  Shirley,  6  CaL  488,  d.  1343. 
Biddle  t.  Baker,  13  Cal.  295,  d.  99, 1485, 1644, 

2766. 
Bider  t.  Edgar,  64  OaL  127,  d.  170, 1535,  2026, 

2568,2861. 
Biggs  V.  Waldo,  2  Oal.  485,  d.  414,  418,  419, 

2607. 
Biley  t.  Heisch,  18  Cal.  198,  d.  245, 1002, 1868, 

1869. 
Biley  v.  Martinelli,  97  Cal.  676,  d.  1466, 1523, 

2896. 
Biley  t.  Nance,  97  Cal.  203,  d.  339, 1211, 1222. 
Biley  v.  Pehl,  23  Cal.  70,  d.  1399,  1401,  1411, 

1445. 
Biley  ▼.  Simpaon,  88  Cal.  217,  d.  2121. 
Bitnmer  t.  Blasingame,  94  Cal.  139,  d.  1312, 

1320. 
Bing,  Matter  of,  28  Cal.  247,  d.  783, 1383, 1384, 

2303. 
Ringgold  y.  Haven,  1  Cal.  108,  d.  171,  220, 

'252,  606,  506, 1185,  2103,  2104,  2106. 
BingBtorf  v.  Gath,  50  Oal.  86,  d.  2771. 
Biser  t.  Walton,  78  Cal.  490,  d.  60,  911. 
Bisley  v.  Gray,  98  Cal.  40,  d.  426. 
Bitchie  v.  Bradabaw,  6  Cal.  228,  d.  404,  2438. 
Bitchie  v.  Davis,  6  Cal.  453,  d.  2437. 
Bitchie  v.  Dorland,  6  Oal.  83,  d.  1077, 1078. 
Bitter  v.  Mason,  11  Cal.  214,  d.  168, 172. 
Bitter  v.  Patch,  12  Cal.  298,  d.  1495,  2823. 
Bitter  ▼.  Scannell,  11  Oal.  238,  d.  837,  388, 

843,1224. 
Bitter  v.  Stevenson,  7  Cal.  388,  d.  312,  1837. 
Bitter  v.  Stevenson,  11  Cal.  27,  d.  1730. 
Bitter  v.  Stock,  12  Cal.  402,  d.  237,  240. 
Biverside  etc.  Co.  t.  Jansen,  66  Oal.  300,  d. 

2987. 
Biverside  etc.  Co.  v.  Jensen,  73  Cal.  550,  d. 

1292,  2266,  2991. 
Biverside  Water  Co.  v.  Gage,  89  Cal.  410,  d. 

8006,  3011,  3015,  3018. 
Bix  r.  Horstmann,  93  Oal.  602,  d.  21. 
Bix  v.  McHenry,  7  Oal.  89,  d.  389, 1404. 1406, 

1409. 
Boach  v.  Caraffa,  86  Oal.  436,  d.  2206,  2626, 

2877,  2895. 
Boach  y.  CoSey,  73  Oal.  281,  d.  1125. 
Boach  V.  Gray,  16  Cal.  383,  d.  1919. 
Boach  V.  Biverside  Water  Co.,  74  Oal.  263,  d. 

1766. 
Bobarts  v.  Haley,  66  Cal.  397,  d.  244, 863. 
Bobb,  In  re,  64  Oal.  431,  d.  1273. 
Bobb,  Matter  of,  99  Oal.  202,  d.  1268. 
Bobb  V.  Bobb,  6  Oal.  21,  d.  1644, 2008. 
Bobbins  t.  Omnibus  B.  B.  Co.,  S3  Oal.  472, 

d.  2423,  2655. 
Bobert  v.  Adams,  38  Oal.  383,  d.  1268. 
Boberta,  Estate  of,  67  Cal.  349.    See  Boberts 

v.  McKinnon. 

Cai.  Uienr,  You  IIL— 202 


Boberts  v.  Mtua,  Ins.  Co.,  68  Cal.  83,  d.  1688, 

1540, 1653. 
Boberts  v.  Chan  Tin  Pen,  23  Cal.  269,  d.  1184, 

2836,  2837,  2844. 
Roberts  v.  Columbet,  63  Oal.  22,  d.  2354. 
Roberts  v.  Donovan,  70  Oal.  108,  d.  687, 2760. 
Roberts  V.  Dnnsmair,  75  Cal.  203,  d.  72. 
Roberts  v.  Eldred,  73  Cal,  394,  d.  168,  221, 260, 

2192,  2210,  2211. 
Roberta  v.  Evans,  43  Oal.  880,  d.  827,  2450, 

2485. 
Roberts  v.  Landecker,  9  Oal.  262,  d.  328,  346, 

348,2658. 
Roberta  v.  McKimmon,  67  Cal.  840,  d.  1093. 
Roberta  v.  Treadwell,  60  Cal,  520,  d.  605, 
Roberts  v.  linger,  30  Cal.  676,  d.  72, 166, 1014, 

1161,  2296. 
Boberts  v.  Ware,  40  Oal.  634,  d.  2884. 
Robertson  v.  Williams,  81  Cal.  268,  d.  2665. 
Bobinett  v.  Connolly,  76  Oal.  56,  d.  2664. 
Robinett  v.  McDonald,  66  Oal.  611,  d.  1742. 
Robins  T.Hope,  67  Oal.  493,  d.  60, 1327, 1328, 

1330,  1334. 
Bobinaon,  Estate  of,  63  Oal.  620,  d.  497,  2086. 
Robinson,  Ex  parte,  71  Cal.  608,  d.  1884,  1801. 
Robinson  v.  Bid  well,  22  Cal.  379,  d.  638,  539, 

647,661,632. 
Robinaon  v.  Black  Diamond  Coal  Co.,  60  Cal. 

460,  d.  1«4. 
Robinson  v.  Black  Diamond  Coal  Co.,  67  Oal. 

412,  d.  1937. 
Bobinson  v.  Board  of  Supervisors  of  Sacra* 

mento,  16  Oal.  208,  d.  490,  2482. 
Bobinaon  v.  Orescent  City  etc.  Co.,  93  Cal. 

316,  d.  267,  996, 1668, 1569. 
Robinson  v.  Dunn,  77  Oal.  473,  d.  554, 1787. 
Robinson  v.  Easton,  93  Cal.  80,  d.  43. 
Bobinson  v.  Forrest,  29  Oal.  317,  d.  2768,  2769, 

2770,  2778,  2779. 
Bobinson  T.  Gaar,  6  Oal.  278,  d.  1495,  1496 

2796. 
Bobinson  t.  Gleason,  53  Oal.  38,  d.  2171. 
Bobinaon  v.  Haas,  40  Cal.  474,  d.  374,  376, 

2186,  2492. 
Bobinaon  v.  Howard,  5  Cal.  428,  d.  1606. 
Bobinson  v.  Irish-American  Benevolent  So* 

ciety,  67  Oal,  136,  d.  2903,  2906. 
Bobinaon  v.  Eellum,  60al.  399,  d.  1609. 
Bobinson  y.  Magee,  9  Cal.  81,  d.  647,  649. 
Bobinson  y.  Merrill,  80  Oal.  415,  d.  966. 
Robinson  y.  Merrill,  87  Oal.  11,  d.  2718,  272a 
Robinson  v.  Nevada  Bank,  81  Cal.  106,  d.  42, 

1172, 1189, 1190,  2285. 
Robinson  v.  Pioche,  6  Oal.  460,  d.  2068. 
Robinson  v.  Pittsburg  B.  E.  Oo.,  67  Oal.  417, 

d.  1034. 
Bobinson  y.  Placerville  etc.  B.  B.  Co.,  66 

Oal.  263,  d.  7, 203, 981,  2668. 


Digitized  by 


Google 


SS18 


TABLE  OF  CASES  DIGESTED. 


Bobinson  t.  Bobinaon,  42Gal.  270,  d.  245. 
Robinson  t.   Robinson,  70  Cal.  611,  d.  1801, 

1802. 
Bobinson  T.  Russell,  24  Cal.  467,  d.  1491, 1976, 

1978. 
Bobinson  ▼.  Smith,  14  Cal.  94,  d.  428,  431, 

432, 433. 
Bobinaon  t.  Smith  (No.  2),  14  Cal.  254,  d. 

212. 
Robinson  T.  Spaulding  etc.  Miu.  Co.,  72  Cal. 

32,  d.  1202. 
Bobinson  t.  Snpervison  of  Batte  County,  43 

Cal.  363,  d.  1781. 
Bobinson  T.  Tevia,  38  Cal.  811,  d.  2200,  2203. 
Bobinson  y.  Templar  Lodge,  No.  17, 1. 0. 0.  F., 

97  Cal.  62,  d.  299,  2905. 
Bobinson  t.  Western  Pac.  B.  B.  Co.,  48  Cal. 

409,  d.  209,  910,  1634,  1536,  2053,  2058,  2413. 
Bobles  T.  Clarke,  26  Cal.  317,  d.  2879,  2883, 


Bocca  ▼.  Klein,  74  Cal.  626,  d.  8. 
Rochat  T.  Gee,  91  Cal.  355,  d.  94,  987. 
Boche  v.  Ware,  71  Oal.  375,  d.  3053. 
Rochester  v.  See  Tap  Co.,  18  CaU  418,  d. 

2480. 
Boddan  t.  Doane,  02  Cal.  666,  d.  1099,  1101, 

2207. 
Bodgers  v.  Central  Pac.  B.  B.  Co.,  07  Oal. 

607,  d.  1686, 1812, 1814. 
Bodgers  y.  Wittenmyer,  88  Cal.  663,  d.  2223. 
Bodrignes  y.  Comstock,  24  Cal.  85,  d.  2076. 
Bodrignes  y.  Lambert,  79  Cal.  187,  d.  289. 
Boe  v.  Snperior  Court,  60  Cal.  93,  d.  167,  246, 

495. 
Boebling  Sons  Co.  y.  Bear  Valley  Irrigation 

Co.,  99  Cal.  488,  d.  1838. 
Boeding  y.  Perasao,  62  Cal.  616,  d.  1291. 
Boff  y.  Doane,  27  Cal.  666,  d.  249, 1104,  1816, 

1819, 1708. 
Bogers,  Estate  of,  94  Oal.  626,  d.  3039,  3041, 

3042. 
Bogers  y.  Borcbard,  82  Oal.  847,  d.  062, 1167. 
Bogers  y.  Cody,  8  Cal.  324,  d.  432,  484. 
Bogen  y.  Dmffel,  46  Cal.  664,  d.  1609, 1643. 
Bogers  y.  Duff,  97  Cal.  66,  d.  64,  474, 1290. 
Bogers  y.  Dubart,  97  Oal.  600,  d.  1729,  2231, 

2241, 2861,  2863. 
Bogers  y.  Gilmore,  61  Oal.  809,  d.  836. 
Bogers  v.  Hackett,  49  Oal.  121,  d.  1309. 
Bogers  y.  Hatch,  44  Oal.  280,  d.  2632. 
Bogers  y.  Hoberlein,  11  Oal.  120,  d.  1266. 
Bogers  y.  Huie,  1  Oal.  429,  d.  865,  2075,  2076, 

2082. 
Bogers  y,  Huie,  2  Oal.  671,  d.  365,  2868. 
Bogers  y.  Jones,  92  Cal.  80,  d.  1560,  1951. 
Bogers  y.  King,  22  Cal.  71,  d.  3034. 
Rogers  y.  Mahoney,  62  Cal.  611,  d.  1635, 1766. 
Bogers  y.  Parish,  35  Cal.  127,  d.  158, 1036. 


Bogers  y.  Shannon,  62  Oal.  09,  d.  2235,  2243, 

2255,2344,2347,2360. 
Bogers  y.  Shaw,  59  Cal.  260,  d.  73. 
Rogers  y.  Soggs,  22  Gal.  444,  d.  1031,  2330. 
Rogers  y.  Tennant,  46  Cal.  184,  d.  197, 1607. 
Rohr  y.  McCaig,  33  Cal.  909,  d.  2464. 
Rohrle  y.  Stidger,  50  Cal.  207,  d.  1085. 
Roland  y.  Kreyeohagen,  18  Oal.  456,  d.  216, 

062,966. 
Roller  y.  Sutter  Street  B.  B.  Co.,  66  Oal.  230, 

d.  2424. 
Rollins  V.  Forbes,  10  Cal.  209,  d.  1681. 1006, 

2004,2248. 
Rollins  y.  Wright,  03  Cal.  896,  d.  2804, 2837, 

2840,  2841,  2842,  2843,  2844. 
Romaine,  Matter  of,  23  CaU  686,  d.  1271, 

1272. 
Roman  Catholic  Archbishop  of  San  Frandsco 

y.  Shipman,  69  Cal.  586,  d.  1485. 
Roman  Catholic  Archbishop  of  San  Francisco 

y.  Shipman,  79  Oal.  238,  d.  613, 1500. 
Roman  CatboUc  Orphan  Asylum  y.  Abimma, 

49  Cal.  455,  d.  616,  617. 
Romero,  Estate  of,  78  Oal.  870,  d.  1426,  1787, 

2163. 
Romie  y.  Casanoya,  46  OaL  181,  d.  1900. 
Bomine  y.  OraUe,  80  OaL  ^6,  d.  102, 194, 197, 


Bomine  y.  Cralle,  83  Oal.  432,  d.  567. 
Rondell  y.  Fay,  82  Oal.  364,  d.  616,  «47,  661, 

2374,  2376,  2377,  2760,  2778. 
Rood  V,  McCargar,  40  OaL  U7,  d.  75,  76,  638. 
Booker  y.  Johnston,  40  CaL  8,  d.  2343,  2366, 

2367. 
Rooney  y.  MarshaU,  09  Cal.  647,  d.  1776, 2836. 
Rooney  y.  Sacramento  Valley  B.  B.  Co.,  6 

Cal.  638,  d.  1071. 
Boot  y.  Bryant,  64  Cal.  182,  d.  180. 
Boot  y.  Bryant,  67  Cal.  48,  d.  1836, 1860. 
Roper  y.  McFadden,  48  CaL  346,  d.  30,  40, 

237, 1014, 1021, 1186, 1100,  2747. 
Rorke  y.  San  Francisco  Stock  and  Exchange 

Board,  00  CaL  106,  d.  2600. 

Rosborough  y.  Boardman,  67  CaL  110,  d.  68, 

«9.2140.  ,   ^      _ 

Rosborough  y.  Shasta  Biyer  Canal  Co.,  22 

CaL  656,  d.  648,  649. 
Rose,  Estate  of,  63  CaL  346,  d.  106, 1117. 
Rose,  Estate  of,  63  Cal.  849,  d.  1252. 
Rose,  Estete  of,  66  Cal.  240,  d.  1370. 
Rose,  Estate  of,  66  OaL  241,  d.  270, 1260. 
Rose,  Estate  of,  72  Cal.  677,  d.  106. 
Rose,  EsUte  of.  80  Oal.  166,  d.  02,  193,  236, 

1239, 1255,  1256, 1260. 
Rose  V.  Davis,  11  Oal.  133,  d.  468,  1158,  IHl, 

1887,  2296,  2296. 
Roee  y.  EstudiUo,  89  OaL  270,  d.  6«,  696. 
Rose  V.  Feldman,  67  Oal.  100,  d.  1380. 


Digitized  by 


Google 


TABLE  OF  GASES  DIGESTED. 


8219 


Boae  T.  Foord,  90  Oal.  162,  d.  322,  2619. 

Boee  T.  Monie,  4  Oal.  173,  d.  1835. 

Booe  T.  Nevada  etc  Wood  etc.  Oa,  73  Cal. 

886,  d.2339. 
Booe  T.  Superior  Oonrt,  66  Cal.  570,  d.  676. 
Boeecrana  v.  Donglass,  52  Cal.  213,  d.  2822, 

2823, 2325,  2375. 
Boeecrans  v.  Ellsrrortb,  62  Cal.  609,  d.  1669. 
Boeeman  v.  Canovan,  43  Oal.  110,  d.  2499. 
Boaenbaam  v.  Hernberg,  17  Cal.  602,  d.  522, 

3056 
Boeenberg  y.  Dnrfee,  87  Oal.  646,  d.  2060, 

2058,  206L 
Boeenberg  t.  Ford,  85  Oal.  610,  d.  1103, 1418. 
Boaenberg  v.  Frank,  68  Oal.  387,  d.  1659, 1660, 

3039,3046. 
Bosenblat,  £z  parte,  61  Cal.  286,  d.  302, 1271, 

1272. 
Bosencrants  y.  Bogera,  40  Cal.  489,  d.  2166. 
Boaenheim,  Ex  parte,  83  Cal.  388,  d.  786,  811, 

1883. 
Boeenkranz  y.  Wagner,  62  Cal.  161,  d.  1843, 

1860. 
Boeenthal  v.  Levy,  73  Cal.  9,  d.  804. 
Boeenthal  y.  Matthewa,  100  Cal.  81,  d.  1026. 
Boeenthal  y.  McMann,  03  Oal.  606,  d.  984, 

986,2868. 
Boaewom  v.  Waahington  Crold  tiia.  Co.,  84 

Cal.  219,  d.  2062. 
Boaa,  £z  parte,  82  Cal.  100,  d.  742. 
Boea  v.  Anatill,  2  Oal.  183,  d.  187,  648, 674, 

706, 1651,  2100,  2962. 
Boaa  y.  Bruaie,  64  Cal.  246,  d.  1956. 
Boea  v.  Bruaie,  70  Cal.  465,  d.  239, 1166. 
Boaa  V.  Conway,  92  Cal.  632,  d.  1328, 1329. 
Boaa  y.  ComeU,  46  Cal.  133,  d.  2194,  2207. 
Boea  y.  Eyana,  65  Cal.  439,  d.  28,  30,  2909. 
Boaa  y.  Heintsen,  36  Cal.  318,  d.  684,  1216, 


Boea  y.  Boadhooae,  86  Gal.  680,  d.  184,  168, 

1316, 1816, 1818. 
Boaa  V.  Sedgwick,  60  Oal.  247,  d.  1342, 1846, 


Boea  y.  Whitman,  6  Oal.  861,  d.  446,  638. 
Both  y.  Inaley,  86  Cal.  184,  d.  1411,  1420, 

1486,  1487. 
Bough  y.  Simmona,  66  Cal.  227,  d.  2306. 
Bourke  v.  McLaughlin,  38  Cal.  196,  d.  398, 

2594,  2926,  2937,  2943. 
Bourke  v.  McNally,  98  Gal.  291,  d.  2330,  2333. 
Bouah  y.  Van  Hagen,  17  Cal.  121,  d.  124. 
Bouah  y.  Van  Hagen,  18  Cal.  668,  d.  124. 
Bouaaeau  y.  Hall,  65  Cal.  164,  d.  1858. 
Bouaael  y.  Kelly,  41  Cal.  860,  d.  1318. 
Bouaaet  v.  Boyle,  45  Cal.  64,  d.  144, 1696, 1606. 
Bouaaet  y.  Green,  54  Gal.  186,  d.  1403. 
Bouaaet  v.  Beay,  60  Gal.  328,  d.  2294,  2522, 

2642. 


Bousain  v.  Stewart,  83  Gal.  208,  d.  860,  2084, 

2249,2561. 
Bouaainet  v.  Bebout,  76  Cal.  454,  d.  1708. 
Rovengo  v.  Defferari,  40  Cal.  459,  d.  680. 
Kovengo  v.  Hunt,  83  Cal.  445,  d.  100, 190. 
Bowe,  Ex  parte,  7  Oal.  175,  d.  571,  572. 
Bowe,  Ex  parte,  7  Oal.  181,  d.  569,  570,  671. 
Rowe,  Ex  parte,  7  Cal.  184,  d.  3061. 
Bowe  y.  Bacigalluppi,  21  Oal.  633,  d.  686, 2160. 
Rowe  y.  Blake,  99  Oal.  167,  d.  1648,  2006. 
Bowe  y.  Bradley,  12  Oal.  226,  d.  2562,  2864, 

3069. 

Bowe  y.  Chandler,  1  Oal.  167,  d.  1630,  2230. 
Rowe  V.  Kern  County,  72  Cal.  853,  d.  2848. 
Rowe  y.  Kohle,  4  Cal.  285,  d.  1457. 
Rowe  V.  Table  Mountain  Water  Co.,  10  Gal. 

441,  d.  641,  669, 956,  2004. 
Bowe  y.  Yuba  County,  17  Oal.  61,  d.  866, 

1664. 
Bowell  y.  Ferkina,  56  GaL  219,  d.  2864, 2864, 

2365,2367. 
Rowland,  Eatate  of,  74  Oal.  523,  d.  1131, 1132. 
Rowland  v.  Coyne,  56  Oal.  1,  d.  292,  2969. 
Rowland  y.  Kreyenhagen,  24  Oal.  62,  d.  194, 

281. 
Rowland  v.  Leiby,  14  Cal.  156,  d.  2000. 
Rowland  v.  Madden,  72  Cal.  17,  d.  1249, 1260. 
Rowley  y.  Howard,  28  Oal.  401,  d.  469, 1641, 

1642, 1605,  2565,  2736,  2882. 
Boylance  v.  San  Lnia  Hotel  Co.,  74  Oal.  278, 

d.  114, 1846. 
Boyon  y.  Guill^e,  62  Cal.  586,  d.  1290. 
Royadon  y.  Carr,  68  Cal.  191,  d.  596,  604, 

1049. 
Rubidoex  y.  Parka,  48  Cal.  215,  d.  52. 
Ruddle  v.  Givena,  76  Cal.  457,  d.  1347. 
Rugglee  y.  Board  of  Truateeaof  Woodland,  88 

Cal.  480,  d.  2738. 
Rni»  y.  Norton,  4  Cal.  356,  d.  62, 1076,  1160, 

2497,  2502. 
Bnis  y.  Norton,  4  Gal.  859,  d.  1738. 
Rumfelt  v.  Trinity  River  Canal  etc.  Co.,  83 

Cal.  649,  d.  146. 
Rumpp  V.  Gerkena,  60  Cal.  496,  d.  1862, 1982. 
Rnnyon,  Eatate  of,  63  Cal.  196,  d.  1252. 
Bupley  V.  Welch,  23  Cal.  462,  d.  1912, 1984. 
Bnah,  Ex  parte,  60  Cal.  6,  d.  568. 
Ruah  V.  Caaey,  80  Gal.  839,  d.  178, 1291, 1887, 

2324,  2377. 
Ruah  v.  Jackaon,  24  Cal.  308,  d.  8021. 
Ruah  y.  McDermott,  50  Cal.  471,  d.  1241. 
Ruaa  y.  Mebiua,  16  Cal.  860,  d.  2877,  2884, 

2885,3026. 
Ruasel  v.  Amador,  3  Cal.  400,  d.  1382, 1538. 
Ruaael  v.  Armador,  2  GaL  806,  d.  192, 1288. 
Ruaaell  v.  Alvarea,  6  Gal.  48,  d.  2669. 
Rusaell  v.  Broaaeau,  65  Gal.  606,  d.  1148, 1176, 

1918. 


Digitized  by 


Google 


S2ao 


TABLE  OF  CASES  DIGESTED. 


Boawll  T.  Byron,  2  Cal.  86,  d.  2243. 
Rnssell  y.  C!onway,  11  Cal.  03,  d.  2646. 
BoBsell  T.  Denniaon,  45  Cal.  837,  d.  224,  228, 

1763, 1766,  2078,  2080,  2867. 
BnflBell  T.  Denniaon,  SO  Cal.  243,  d.  1766. 
RoaaeU  t.  ElUott,  2  Cal.  246,  d.  1669,  1670, 

1778,  2438. 
Russell  V.  Ford,  2  Gal.  86,  d.  2194. 
Bossell  T.  Harris,  88  Oal.  426,  d.  1200,  1201, 


Bnsaell  t.  Harris,  44  Cal.  489,  d.  1731,  2296. 
BusseU  T.  HUl,  69  Cal.  21,  d.  276. 
BosseU  v.  Kelly,  44  Oal.  641,  d.  1742, 1748. 
BusseU  V.  MaUon,  38  Cal.  269,  d.  1622. 
Russell  T.  Mann,  22  Cal.  181,  d.  2803,  2830. 
BnsoeU,  Matter  of,  70  Cal.  132,  d.  383,  2204. 
BusseU  v.  McDoweU,  83  Oil.  70,  d.  246, 1030, 

1046, 1046,  1060, 1191. 
RuBseU  T.  Mixer,  89  Cal.  604,  d.  2003. 
BusseU  T.  Mixer,  42  Cal.  476,  d.  1946,  1986, 

2269. 
BusseU  V.  WUUams,  2  Cal.  168,  d.  276. 
Buss  Lumber  and  MiU  Co.  t.  Qarrettaon,  87 

Cal.  689,  d.  222, 1844, 1847, 18«,  1860, 1864, 

1868, 1869,  1860. 
Butenberg  t.  Main,  47  Cal.  213,  d.  42,  1630, 

2583,  2612,  2613. 
Rutbrauff  v.  Kresz,  IS  Oal.  639,  d.  1498. 
Butledge  v.  Crawford,  01  Cal.  626,  d.  1046, 

1047, 1049, 1061. 
Rutledge  y.  Murpby,  61  Cal.  888,  d.  1871, 


Butledge  v.  Superior  Court  of  Humboldt 

County,  67  Oal.  86,  d.  284. 
Byall  Y.  Central  Pac  B.  B.  Co.,  76  Cal.  474, 

d.  229,  2419. 
Byan,  Ex  parte,  44  Cal.  666,  d.  368,  369,  723. 
Byan  v.  Daly,  6  Cal.  238,  d.  1601. 
Ryan  y.  Dougherty,  80  Oal.  218,  d.  130,  297, 

800. 
Byan  v.  Dougherty,  38  Cal.  676,  d.  800. 
Byan  v.  Fitq;erald,  87  Cal.  346,  d.  220,  267, 

1618, 2461. 
Byan  t.  Johnson,  6  Oal.  86,  d.  641. 
Byan  v.  Maddux,  6  Oal.  247,  d.  810,  811,  2272. 
Byan  v.  Mooney,  40  Cal.  33,  d.  1640. 
Byan  v.  Rogers,  06  Oal.  840,  d.  600,  608. 
Byan  t.  Tomlinson,  31  OaU  11,  d.  366,  986, 

2341. 
Ryan  v.  TomUnaon,  30  Cal.  639,  d.  270,  962, 

1784,  2611.  2613. 
Rycraft  v.  Bycraft,  42  Oal.  444,  d.  168, 1705. 
Ryder  v.  Oohn,  87  Cal.  60,  d.  1666. 
Ryer  v.  StockweU,  14  Cal.  134,  d.  2480. 

Sabicbi  t.  Aguilar,  43  Oal.  285,  d.  2620. 
Sachse  v.  Auburn,  95  Cal.  650,  d.  1840. 
Sackett,  Estate  of,  78  Cal.  300,  d.  1262. 


Sackett  t.  Johnson,  64  OaL  107,  d.  417,  428. 
Sacramento  y.  Bird,  16  Cal.  284,  d.  2482,  2661, 


Sacramento  t.  Bird,  81  Oal.  66,  d.  464,  467, 

468,  2232,  2760,  2762,  2860. 
Sacramento  y.  California  Stage  Go.,  12  GaL 

134,  d.  1748. 
Sacramento  y.  Central  Pao.  B.  B.  Co.,  61  OaL 

250,  d.  130,  2820,  2834. 
Sacramento  y.  Crocker,  16  Oal.  119,  d.  1748. 
Sacramento  t.  Dunlap,  14  Cal.  421,  d.  448. 
Sacramento  y.  Hardy,  18  Oal.  412,  d.  2483. 
Sacramento  y.    Kirk,  7  Oal.  410,  d.  2038, 

2750. 
Sacramento  y.  National  Bank  of  Mills,  61  Cal. 

504,  d.  1762. 
Sacramento  v.  New  World,  4  Oal.  41,  d.  8022. 
Sacramento  y.  Steamer  Confidence,  4  Cal.  45, 

d.3023. 
Sacramento  etc.  B.  B.  Co.  y.  Harlan,  24  OaL 

334,  d.  06, 100. 
Sacramento  etc.  R.  R.  Co.  y.  Superior  Court 

of  San  Francisco,  66  Cal.  453,  d.  2428. 
Sacramento  Lumber  Co.  v.  Wagner,  67  Oal. 

203,  d.  1460,  2164. 
Sacramento  Savings  Bank  v.  Hynes,  60  OaL 

106,  d.  1003,  1333,  2350,  2364,  2380,  2770. 
Sacramento  Sayings  Bank  y.  Spencer,  53  Cal. 

737,  d.  1520.  2720. 
Sacramento  Valley  R.  R.  Co.  y.  Moffatt,  6 

Cal.  74,  d.  2410. 
Sacramento  Valley  R.  R.  Co.  y.  MoSatt,  7 

Cal.  677,  d.  1061, 1064,  2206,  2410. 
Sacramento  Valley  Reclamation  Co.  y.  Cook, 

61  Cal.  341,  d.  2770. 
Sacry  y.  Lobree,  84  Oal.  41,  d.  878. 
Sagely  v.  Livermore,  46  Oal.  613,  d.  340,  2649. 
Saisy.  Sais,  49  Cal.  263,  d.  139,  211, 1759. 
Salfield  y.  Sutter  County  Land  etc.  Co.,  94 

Cal.  546,  d.  39,  642,  644,  645,  646,  2475,  2587. 
Salinas  City  Bank  y.  De  Witt,  07  Cal.  78,  d. 

249,  2186. 
Salinas  City  Bank  v.  Qrayee,  79  Oal.  192,  d. 

313  335  403. 
Salisbury  y.  Shirley,  63  Cal.  461,  d.  1707, 1719. 
Salisbury  v.  Shirley,  66  Oal.  223,  d.  1879, 1707, 

1708, 1714,  2811. 
SaUe  V.  Mayer,  91  Cal.  166,  d.  324,  3068. 
Sallee  y.  Corder,  67  Oal.  174,  d.  2M». 
Salmina  y.  Juri,  96  Cal.  418,  d.  678. 
Salmon  y.  Hoffman,  2  Cal.  188,  d.  46,  2164, 

2470,  2922,  2928,  2932,  2939. 
Salmon  y.  Symonds,  24  Oal.  260,  d.  1006. 
Salmon  y.  Symonds,  30  Cal.  301,  d.  1876, 1888. 
Salmon  y.  Vallejo,  41  Cal.  481,  d.  708,  709. 
Salmon  v.  Wilson,  41  Cal.  595,  d.  16,  941, 1023, 

1246,  1247,  1362,  1363,  1364,  2258. 
Salter  v.  Baker,  54  Cal.  140,  d.  1071. 
Sampson  y.  Hammond,  4  Oal.  184,  d.  2869. 
Sampson  v.  Ohleyer,  22  Cal.  200,  d.  1029, 1030, 

1035,  1036,  1636,  1766. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


3221 


Sampson  t.  Schaeffer,  8  Oal.  196,  d.  322, 1724, 

2241,  2909,  2910. 
SainpBon  t.  Scbafier,  3  Oal.  107,  d.  1673. 
Samson  T.<8amKm,  64  Oal.  327,  d.  8086,  8088. 
Samuel  T.  Allen,  98  Cal.  406,  d.  2926,  2940, 

2943,2944,2994. 
Samaela  t.  Qorbam,  5  Oal.  226,  d.  1343, 1844. 
Sam  Tnen  T.  McMann,  99  Oal.  497,  d.  2553, 

2558,  2569,  2664,  2764. 
Sam  Wah,  Ex  parte,  91  Oal.  610,  d.  887, 2846. 
San  Benito  Ooonty  v.  Southern  Pac.  B.  B. 

Oo.,  77  Oal.  618,  d.  1748,  2698. 
Ban  Benito  Coon^T.  Wbiteaidea,  61  Oal.  416, 

d.  2120. 
Son  Bernardino  County  v.  Beiohert,  87  Oal. 

287,  d.  608,  1777. 
San  Bernardino  etc.  By.  Oo.  v.  Haven,  94  Oal. 

489,  d.  1068. 
San  Bernardino  Nat.  Bank  t.  Oolton  Land 

etc.  Oo.,  91  Oal.  124,  d.  289. 
Sanborn,  Estate  of,  98  Cal.  103,  d.  1266. 
Sanborn  v.  Belden,  51  Cal.  286,  d.  1062, 1066. 
Sanborn  y.  Doe,  92  Cal.  152,  d.  398. 
Sanborn  T.  His  Creditors,  37  Oal.  609,  d.  896, 

306. 
Sanborn  t.  Madera  Flume  etc  Co.,  70  Oal. 

261,  d.  1811,  1818, 1814,  1816,  1816. 
Sanborn  t.  Superior  Court  of  Contra  Costa 

County,  60  Cal.  426,  d.  1696. 
San  Buenayentura  Mfg.  Oo.  t.  Vassault,  60 

Oal.  634,  d.  660. 
Sanchei  v.  Carriaga,  31  Cal.  170,  d.  162, 1201, 

1486,  1487. 
Sancbes  v.  Loureyro,  46  Oal.  641,  d.  1316, 

1317,  2294. 
Sancbei  v.  McMabon,  36  Oal.  218,  d.  60,  166, 

167,  168,  2072. 
Sancbes  ▼.  Neary,  41  Cal.  485.  d.  944,  2106. 
Sanchei  T.'Newman,  70  Cal.  210,  d.  96. 
Sancbes  ▼.  Boach,  6  Oal.  248,  d.  2173. 
Sanders  T.  Lansing,  70  Oal.  429,  d.  2926. 
Sanders  t.  Bnssell,  86  Oal.  119,  d.  1096, 1410, 

1423. 
Sanders  T.  Sebom,  98  Oal.  227,  d.  603. 
Sanders  t.  Simdcb,  66  Oal.  60,  d.  2766,  3086, 

3047. 
Sanders  t.  Wbitesides,  10  Cal.  88,  d.  432, 

1889. 
Sanderson,  Estate  of,  74  Cal.   199,   d.   174, 

1237,  1251, 1252, 1253,  1267, 1259,  1262, 1653. 
Sanderson  t.  Mcintosh,  66  Oal.  36,  d.  393- 
Sandfoid's  Estate,  4  Cal.  12,  d.  1738. 
Sandfoss  v.  Jones,  35  Cal.  481,  d.  2604,  2606, 

2608. 
San  Diego  t.  Allison,  40  Oal.  162,  d.  1891, 

2393,  2400. 
San  Diego  v.  California  etc.  B.  B.  Co.,  65  Cal. 

282,  d.  2830. 
San  Diego  v.  Dauer,  97  Cal.  442,  d.  2508, 2640. 
Son  Diego  T.  Granniss,  77  Cal.  611,  d.  1042, 

2607,  2652,  2792. 


San  Diego  y.  San  Diego  etc.  B,  B.  Co.,  44 
Oal.  106,  d.  2040,  2738,  2744,  2745. 

San  Diego  y.  Seifert,  97  Oal.  694,  d.  1288, 1763, 
2148.  2149,  2160,  2739. 

San  Diego  Flume  Co.  y.  Chase,  87  Oal.  661,  d. 


San  Diego  Land  etc.  Co.  y.  Neale,  78  Cal.  63, 

d.  1069, 1070, 1071,  2102. 
San  Diego  I^md  etc.  Co.  v.  Neale,  78  Cal.  80, 

d.  1074. 
San  Diego  Land  etc.  Oo.  T.  Neale,  88  Cal.  60, 

d.  217, 1059, 1064, 1066, 1068, 1060, 1070, 1071, 

1176.  SOUS. 
San  Diego  Lumber  Co.  ▼.  Wooldredge,  90 

Oal.  574,  d.  474,  475, 1832,  1861,  1852. 
San  Diego  School  Dist.  v.  Supervisors  of  San 

Diego  County,  97  Cal.  438,  d.  1786. 
San  Diego  Water  Co.  v.  City  of  San  Diego,  60 

Cal.  517,  d.  2740,  2977. 
San  Diego  Water  Co.  v.  San  Diego  Flume  Co., 

100  Cal.  43,  d.  2977. 
Sands  v.  Pfeiffer,  10  Oal.  258,  d.  227, 1208, 

1299, 1300, 1301, 1489. 
San  Felipe  Min.  Go.  y.  Belsbav,  49  Cal.  656, 

d.1003. 
San  Fernando  Faim  Homestead  Assn.  v.  Por- 
ter, 68  Cal.  81,  d.  2085. 
Sanford  v.  Boring,  12  Cal.  639,  d.  2653,  2566. 
Sanford  v.  California  Farmers'  Mut.  Fire  Ins. 

Co.,  63  Cal.  647,  d.  1541. 
Sanford  v.  Head,  5  Cal.  297,  d.  1644,  1659. 
San  Francisco  v.  Beideman,  17  Cal.  443,  d. 

648,  1494.  1495,  2041,  2525,  2527,  2529. 
San  Francisco  v.  Bradbury,  92  Cal.  414,  d.  31, 

2513. 
San  Francisco  v.  Brader,  50  Cal.  606,  d.  333. 
San  Francisco  v.  Oalderwood,  31  Cal.  585,  d. 

917,  992,  2621,  3023. 

San  Francisco  v.  Calderwood,  58  Cal.  356,  d. 

282. 
San  Francisco  y.  California  Steam  Nay.  Co., 

10  Oal.  604,  d.  2666. 
San  Francisco  V.  Canavan,  42  Cal.  641,  d.  916, 

918,  921,  924,  1898,  2029,  2030,  2031,  2518, 
2523. 

San  Francisco  V.  Central  Pac.  B.  B.  Co.,  63 

Cal.  467,  d.  2813. 
San  Francisco  v.  Certain  Beal  Estate,  42  Cal. 

613,  d.  89,  200,  2675,  2678,  2690. 
San  Francisco  v.  Certain  Beal  Estate,  600al. 

188,  d.  2816. 
San  Francisco  v.  Clark,  1  Cal.  386,  d.  2673. 
San  Francisco  y.  Collins,  98  Cal.  269,  d.  672, 

1064. 
San  Francisco  v.  Doe,  48  Cal.  560,  d.  2717. 
San  Francisco  v.  Dunn,  69  Cal.  73,  d.  2292. 
San  Francisco  v.  Eaton,  46  Oal.  100,  d.  269, 

2717. 
San  Francisco  v.  Ellis,  54  Cal.  72,  d.  2523. 
San  Francisco  v.  Flood,  64  Oal.  604,  d.  2798, 

2803,  2805,  2806,  2831,  2834. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


San  Francisco  -v.  Ford,  62  Cal.  198,  d.  2836. 
San  Francisco  v.  Fry,  63  Cal.  470,  d.  2798. 
San  Francisco  v.  Fulde,  37  Cal.  349,  d.  22,  23, 

24,2666. 
San  Francisco  t.  Fnnd  Oommra.,  10  Cal.  586, 

d.  2617. 
San  Francisco  ▼.  Haaen,  5  Cal.  160,  d.  2148, 

2662,  2666. 
San  Francisco  t.  Heynemann,  71  Cal.  16S,  d. 


San  Francisco  t.  Holladay,  76  Cal.  18,  d.  1616, 

2395. 
San  Francisco  y.  Itsell,  80  Cal.  67,  d.  1628, 

2041,  2239,  2240,  2613. 
San  Francisco  y.  Kieman,  98  Cal.  614,  d.  641, 

1060,  2680,  2681,  2682,  2691. 
San  Francisco  y.  Lawton,  18  Cal.  466,  d.  954, 

1989, 1993, 1999,  2011,  2920. 
San   Francisco  t.   Lawton,  21  Cal.  689,  d. 

1999. 
San  Francisco  y.  Liyerpool  etc.  Ins.  Co.,  74 

Cal.  118,  d.  661, 1668,  2798. 
San  Francisco  t.  Luning,  73  Cal.  610,  d.  2830. 
San  Francisco  y.  Lux,  64  Cal.  481,  d.  2806. 
San  Francisco  y.  McAllister,  76  Cal.  246,  d. 

466. 
San  Francisco  y.  McCain,  50  Cal.  210,  d.  2688. 
Ban  Francisco  y.  McGinn,  67  Cal.  110,  d.  2802. 
San  Francisco  y.  Pacific  Bank,  89  Cal.  23,  d. 

168,  280. 
San  Francisco  y.  Pennie,  93  Cal.  466,  d.  2236, 

2243,  2803,  2804,  2806,  2806,  2832,  2834. 
San  Francisco  v.  Fbelan,  61  Cal.  617,  d.  237, 

2809,  2833. 
San  Francisco  T.  Pixley,  21  Cal.  66,  d.  1206, 

1207, 1208. 
San  Francisco  y.  Qoackenbusb,  63  Cal.  62,  d. 

2705. 
San  Francisco  T.  Randall,  64  Cal.  408,  d.  368, 

371,  373,  814,  2047. 
San  Francisco  T.  Scott,  4  Cal.  114,  d.  918, 

1064. 
San  Francisco  y.  Spring  Valley  Water  Works, 

39  Cal.  473,  d.  1616,  2975. 
San  Francisco  y.  Spring  Valley  Water  Works, 

48  Cal.  493,  d.  638,  614,  637,  666,  2420,  2600, 

2667,  2672,  2673,  2973,  2974. 
San  Francisco  y.  Spring  Valley  Water  Works, 

63  Cal.  608,  d.  1733,  2976. 

San  Francisco  y.  Spring  Valley  Water  Works, 

64  Cal.  603,  d.  2798,  2822. 

San  Francisco  y.  Spring  Valley  Waterworks, 

64  Cal.  671,  d.  639,  2798,  2822. 
San  Francisco  y.  Spring  Valley  Water  Works, 

63  Cal.  624,  d.  2798. 
San  Francisco  y.  Staude,  92  Cal.  660,  d.  873, 

1603. 
San  Franciiico  y.  Strant,  84  Cal.  124,  d.  2531. 
San  Francisco  y.  SuUiyan,  60  Cal.  603,  d.  2672. 
San  Francisco  y.  Talbot,  63  Cal.  486,  d.  2801, 


San  Francisco  y.  Western  TTnioB  TbI.  Co.,  M 

Cal.  140,  d.  2800. 
San  Francisco  etc.  B.  R.  Co.  y.  Anderscm,  77 

Cal.  297,  d.  122,  123,  165. 
San  Francisco  etc.  R.  R.  Co.  y.  Bee,  48  Cal. 

398,  d.  661,  666,  1209. 
San  Francisco  etc.  R.  B.  Co.  y.  Board  o( 

Equalization,  60  Cal.  12,  d.  527,  628,  536, 

640,  2813,  2814,  2816,  2821. 

San  Francisco  etc.  R.  R.  Co.  y.  Caldwell,  31 

Cal.  367,  d.  1065, 1067, 1068, 1060. 
San  Francisco  etc.  R.  R.  Co.  y.  Mahoney,  29 

Cal.  112,  d.  96,  1066,  1071, 1073. 
San  Francisco  etc.  B.  B.  Co.  y  Oakland,  43 

Cal.  602,  d.  942,  2529. 
San  Francisco  etc.  B.  B.  Co.  y.  Taylor,  86 

Cal.  246,  d.  1067. 
San  Francisco  etc.  Soc.  T.  Story,  32  Cal.  65, 

d.2803. 
San  Francisco  etc  Water  Ca  y.  Alameda 

Water  Co.,  36  Cal.  639,  d.  1058, 1059, 1061. 
San  Francisco  Pioneer  Woolen   Factory  y. 

Brickwedel,  60  Cal.  166,  d.  2975,  2976. 
San  Francisco   Sayings   and   Loan   Soc.  ▼. 

Thompson,  34  Cal.  76,  d.  486,  489. 
San  Francisco  Sayings  Union  y.  Abbott,  69 

Cal.  400,  d.  1662. 
San  Francisco  Sayings  Union  y.  Myers,  72 

Cal.  161,  d.  183,  200. 
San  Francisco  Sayings  Union  y.  Myera,  76 

Cal.  624,  d.  148,  264,  269,  1600. 
San  Francisco  Water  Co.  y.  Pattee,  86  CaL 

623,  d.  446,  647,  648. 
San  Francisco  Gaa  Co.  y.  Brickwedel,  62  GaL 

641,  d.  367,  2029,  2036,  2038,  2790. 

San  Francisco  Gas  light  Co.  y.  Dunn,  62  Cal. 

680,  d.  1778,  2740,  2741,  2742,  2746. 
San  Francisco  Gas  Co.  y.  San  Francisco,  6 

Cal.  190,  d.  2030,  2043. 
San  Francisco  Gas  Co.  y.  San  Francisco,  9 

Cal.  453,  d.  646,  2029,  2038,  2044,  2239,  22M, 

2260,  2251,  2253. 
San  Francisco  Gaslight  Co.  t.  Schottler,  62 

Cal.  119,  d.  «4,  2800,  2818. 
San  Gabriel  etc.  Co.  y.  Witmer  Bros.  Co.,  96 

Cal.  623,  d.  323,  2806,  2824,  2846. 
San  Gabriel  Wine  Co.  v.  Behlow,  94  Cal.  106, 

d.  168. 
San  Gabriel  Wine  Co.  y.  Behlow,  94  Cal.  110, 

d.239. 
San  Joaquin  County  y.  Bndd,  96  Cal.  47,  d. 

702, 1687,  2237,  2739. 
San  Joaquin  County  y.  Jones,  18  Cal.  327,  d. 

2860. 
San  Joaquin  County  v.  Superior  Court  of  San 

Joaquin,  98  Cal.  602,  d.  2961. 
San  Joaquin  Land  and  Water  Co.  y.  West,  94 

Cal.  399,  d.  623,  649,  650. 
San  Joaquin  Land  and  Water  Co.  y.  West.  9» 

Cal.  345,  d.  1663, 1693, 1696. 


Digitized  by 


Google 


TABLE  OF  GASES  DIGESTED. 


San  Jo«qiiin  Vallejr  Bank  t.  Bouts,  66  Cal. 

247,  d.  402. 
San  Joaquin  Valley  Bank  t.  Bonn,  73  Oal. 

200,  d.  3064. 
fian  Jose  v.  Freyachlag,  66  Cal.  8,  d.  2679. 
San  Jose  v.  Fulton,  46  Cal.  316,  d.  100,  319, 

820,  321,  2276. 
San  Jose  y.  Baed,  66  Cal.  241,  d.  2679. 
San  Joae  t.  San  Jose  etc.  R.  B.  Co.,  63  Oal. 

476,  d.  2796,  2800. 
fian  Jose  t.  Sbaw,  46  Oal.  178,  d.  1282, 1871, 

2273. 
San  Jose  t.  Trimble,  41  Oal.  636.  d.  23,  31, 

1887. 
San  Jose  t.  Uridias,  37  Oal.  389,  d.  1886,  2043, 

2666. 
San  Jose  t.  Welch,  66  Cal.  368,  d.  2764. 
San  Jose  etc.  R.  R.  Co.  t.  Mayne,  83  Cal.  666, 

d.  1064,  1066,  1068, 1071,  1072. 
fian  Jose  Gas  Co.  t.  Janoary,  67  Oal.  614,  d. 

2799,  2812,  2822. 
San  Jose  Ranch  Oo.  y.  Brooks,  74  Cal.  463,  d. 
fian  Jose  Savings  Bank  y.  Phans,  68  Oal.  380 

d.  633. 

2120. 
San  Jose  Sayings  Bank  y.  Sierra  L.  Co.,  63 

Cal.  179,  d.  668. 
San  Jose  Savings  Bank  v.  Stone,  69  Oal.  183, 

d.  413,  414,  686. 
Sankey  v.  Levy,  69  Cal.  244,  d.  1772. 
San  Leandro  y.  Le  Breton,  72  Cal.  170,  d.  30, 

917,  919,  921,  923. 
San  Lnis  Obispo  y.  Hadkin,  91  Oal.  649,  d. 

461. 
San  Lois  Obispo  v.  Briuolara,  100  Cal.  434, 

d.  1071. 
San  Lnis  Obispo  Connty  v.  Darke,  76  Cal.  92, 

d.  2134,  2137. 
San  Luis  Obispo  County  v.  Graves,  84  Oal.  71, 

d.  1761.  2152. 
San  Luis  Obispo  County  y.  Hendricks,  71  Cal. 

242,  d.  1762,  1763,  2148.  2149. 
San  Luis  Obispo  Connty  v.  King,  69  Cal.  631, 

d.  2431,  2628. 
San  Luis  Obispo  County  v.  Oaks,  64  Oal.  604, 

d.l96. 
San  Luis  Obispo  y.  Pettit,  87  Oal.  499,  d.  2140, 

2162,  2803,  2809,  2814,  2819. 
San  Luis  Obispo  County  y.  Pettit,  100  Gal. 

442,  d.  2869. 
San  Luis  Obispo  County  v.  White,  91  Cal.  432, 

d.  472, 1040,  1041,  1396,  2739. 
San  Mateo  County  y.  Maloney,  71  Cal.  206,  d. 

2133,  2828. 
San  Mateo  County  y.  Oullaban,  69  Cal.  647, 

d.  1776. 
San  Mateo  Water  Works  y.  Sharpstein,  60 

Oal.  284,  d.  1062. 
Sannickson  v.  Brown,  5  Cal.  67.  d.  2067, 2624. 
Sansomo  y.  Myers,  80  Cal.  483,  d.  141. 
Sansome  v.  Myres,  77  Cal.  358,  d.  133. 


Santa  Ana  v.  Harlin,  00  Cal.  638,  d.  196,  84S, 

1054, 1070,  1071,  2678,  2679,  3063. 
Santa  Barbara  v.  Eldred,  96  Oal.  878,  d.  2031, 

2095,  2820,  2829. 
Santa  Barbara  v.  Hnse,  61  Oal.  217,  d.  2717. 
Santa  Barbara  v.  Sherman,  61  Cal.  67,  d.  2168. 
Santa  Barbara  y.  Stearns,  61  Oal.  tfO,  d.  1666, 

1745, 1753. 
Santa  Barbara  Livestock  etc.  Co.  y.  Thomp> 

son,  46  Cal.  63,  d.  966. 
Santa  Clara  County  v.  Branham,  77  Cal.  692, 

d.  2563. 
Santa  Clara  County  y.  Southern  Pac.  B.  B. 

Co.,  66  Cal.  642,  d.  1746,  1748,  2150,  2739. 
Santa  Clara  Mill  etc.  Co.  v.  Board  of  Super- 
visors of  Santa  Cms  County,  71  Oal.  268,  d. 

672. 
Santa  Clara  Valley  Mill  etc.  Oo.  v.  Hayes,  76 

Cal.  387,  d.  2479. 
Santa  Clara  Valley  Peat  Fuel  Co.  v.  Tuck,  63 

Cal.  304,  d.  333. 
Santa  Cruz  y.  Enright,  96  Cal.  105,  d.  208, 

1055, 1162, 1660,  2322,  2974,  2996. 
Santa  Cruz  v.  Santa  Cruz  R.  R.  Co.,  66  Cal. 

143,  d,  1666, 1698, 1761,  2292. 
Santa  Cruz  y.  Spreckels,  67  Cal.  133,  d.  1751. 
Santa  Cruz  Bank  y.  Cooper,  66  Gal.  339,  d. 

1399. 
Santa  Cruz  County  v.  Santa  Clara  County,  62 

Cal.  40,  d.  94, 1786,  3080. 
Santa  Cruz  R.  R.  Co.  v.  Santa  Clara  County, 

62  Cal.  180,  d.  2406. 
Santa  Cruz  R.  B.  Oo.  y.  Schwartz,  63  Oal. 

106,  d.  622. 
Santa  Cruz  B.  B.  Go.  v.  Spreckles,  65  Cal. 

193,  d.  635,  663. 
Santa  Cruz  R.  R.  Co.  v.  Supervisors  of  Santa 

Cruz  Connty,  62  Cal.  239,  d.  2405. 
Santa  Cruz  Water  Co.  v.  Kron,  74  Cal.  222,  d. 

451,2848. 
Santa  Marina  v.  Connolly,  79  Oal.  617,  d.  262, 

2010,  2013. 
Santa  Rosa  v.  Gonlter,  68  Oal.  637,  d.  2637. 
Santillan  y.  Moses,  1  Oal.  92,  d.  2074,  2460, 

2451. 
Sappenfield  y.  Main  Street  etc.  B.  R.  Go.,  91 

Oal.  48,  d.  1523, 1632, 1536, 1811, 1812, 1814, 

1816, 1817,  2056. 
Sargent  v.  Cavis,  36  Cal.  662,  d.  668,  3077. 
Sargent  y.  Linden  Min,  Co.,  66  Oal.  204,  d. 

326. 
Sargent  v.  Sturm,  23  Oal.  369,  d.  1360,  1351, 

2456. 
Sargent  y.  Wilson,  6  Cal.  604,  d.  1413, 1417. 
Sarver  v.  Garcia,  49  Cal.  218,  d.  164. 
Satterlee  v   Bliss,  36  Cal.  489,  d.  166,  226, 

1029,  1030,  1036, 1157, 1174,  1184, 1626,  1642, 

2306,  2307,  2527,  3034,  3052. 
Satterlee  v.  San  Francisco,  23  Cal.  814.  d. 

1047,  2146,  2149. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


fhraar  T..llqrei,  87  CU.  84,  d.  1008, 1706, 1719, 

1725. 
Sanndera  ▼.  Clark,  20  Gal.  200,  d.  686. 
Saonden  t.  Haynes,  13  Gal.  146.  d.  1047, 1048, 

2125. 
Saandeia  t.  Schmielsle,  40  Gal.  60,  d.  034, 

2886,  2886,  2887. 
Baonden  t.  Webber,  39  Gal.  287,  d.  1821, 

1408, 1484,  2886. 
Sannderson  v.  Broadwell,  82  Gal.  132,  d.  879. 
Savage  t.  Sweeney,  63  Gal.  340,  d.  216,  268. 
Saville  t.  Frisbie,  70  Gal.  87,  d.  088. 
Savings  and  Loan  Soc.  v.  Aaitin,  46  Cal.  416, 

d.  1495,  2513,  2705,  2708, 2816,  2821. 
Saving*  and  Loan  Soo.  T.  Deering,  66  Gal.  281, 

d.  2876. 
Savings  and  Loan  Soo.  T.  Gerichten,  64  Gal. 

520,  d,  40, 1717. 
Savings  and  Loan  Soe.  T.  Gibb,  21  Gal.  695, 

d.2207. 
Savings  and  Loan  Soo.  T.  Horton,  63  Gal.  105, 

d.  1664,  2001. 
Savings  and  Loan  S00.T.  Horton,  63  Gal.  310, 

d.  107. 
Savings  and  Loan  Soc  v.  Meeks,  66  Cal.  371, 

d.  107, 144,  961,  2439. 
Savings  and  Loan  Soo.  V.  Thompson,  82  Gal. 

347,  d.  1947,  2733,  2734. 
Savings  and  Loan  Soo.  v.  Thome,  67  Gal.  63, 

d.  12H8, 1290. 
Sawyer  v.  San  Francisco,  60  Cal.  370,  d.  2084, 

2384,2526. 
Sawyer  v.  Sargent,  66  Cal.  260,  d.  163,  2067. 
Saxton  v.  Eneeland,  45  Gal.  116,  d.  2547. 
Sayers  v.  Superior  Court  of  San  Francisco,  84 

Gal.  642,  d.  486,  401,  403,  495,  2300. 
Sayre  v.  Citisens'  Gaslight  Co.,  60  Cal.  207, 

d.  635,  636. 
Sayre  v.  Nichols,  6  Gal.  487,  d.  62. 
Sayie  v.  Nichols,  7  Cal.  535,  d.  46,  47,  68. 
Sayre  v.  Smith,  11  Gal.  120,  d.  136. 
Sayward  v.  Hoaghton,  82  Cal.  628,  d.  2595, 

2966. 
Sbarboro,  Estate  of.  63  Gal.  5,  d.  3036. 
Sbarboro,  Estate  of,  70  Cat.  147,  d.  01,  1130. 
Scales  V.  Scott,  13  Cal.  76,  d.  1327, 1601, 1602. 
Scammon  t.  Denio,  72  Cal.  393,  d.  477,  478, 

667. 
Scammon  v.  Wells,  Fargo  ds  Co.,  84  Cal.  811, 

d.  505,  606. 
Scanlan  v.  Gillan,  6  Gal.  182,  d.  2466. 
Scannell  v.  Strahle,  9  Gal.  177,  d.  238. 
Scarboioagh  v.  Dugan,  10  Cal.  305,  d.  650, 

1649,  2615. 
Scarf  V.  Aldrich,  97  Cal.  360,  d.  1376,  1377. 
Scarlett  v.  Lamarque,  6  Cal.  63,  d.  1305. 
Schacht  T.  Odell,  62  Cal.  447,  d.  124, 126. 
Schadt  V.  Heppe,  45  Cal.  433,  d.  1102,  1421, 

1095. 


Schallard  ▼.  Eel  Biver  Steam  Nav.  Co.,  70 

Cal.  144,  d.  646.  2007. 
SchallertGanald  Lumber  Co.  v.  Neal,  OOOaU 

213,  d.  1838, 1861. 
Schallert-Ganahl  Lumber  Go.  v.  Neal,  91  OaL 

862,  d.  1851, 1862, 1861. 
Schallert-Ganahl  Lumber  Co.  v.  Neal,  04  CaL 

102,  d.  179,  1860. 
Schammel  v.  Schammel,  70  Cal.  78,  d.  163, 

165 
Schammel  v.  Schammel,  74  Gal.  86,  d.  1800, 

1801. 
Schaufele  v.  Doyle,  86  CaL  107,  d.  1407, 1603, 

2672. 
Scbedel,  Estate  of,  69  Cal.  241,  d.  189. 
Schedel,  Estate  of,  73  Gal.  604,  d.  3040. 
Scheerer  v.  Cuddy,  86  Cal.  270,  d.  2112,  2114. 
Scheerer  v.  Edgar,  67  Gal.  877,  d.  123. 
Scheerer  v.  Edgar,  76  Cal.  569.  d.  1778. 
Schell  V.  Simon,  66  Cal.  264,  d.  1211. 
Schellhoos  v.  Ball,  29  Gal.  605,  d.  2076,  2077. 
Sohenk  v.  Bandmann,  81  Cal.  231,  d.  666. 
Schenck  v.  Hartford  Fire  Ins.  Ga,  71  Gal.  28^ 

d.  1548. 
Schenck  v.  Evoy,  24  Cal.  104,  d.  676, 1011. 
Scherr  v.  Himmelmann,  53  Cal.  812,  d.  1646. 
Scherr  v.  littie,  60  Gal.  614,  d.  597,  2563. 
Schieffery  v.  TapU,  68  Cal.  184,  d.  1018,  2088. 

2327,  2375. 
Schierhold  v.  North  Beach  etc.  R.  R.  Co.,  40 

Cal.  447,  d.  661,  2057,  2060,  2061,  2419, 2423, 

2424. 
Schilling  v.  Holmes,  23  Cal.  227,  d.  1716, 1721, 

1722, 1725. 
Schirmer  v.  Hoyt,  54  Cal.  280,  d.  2714. 
Schlessinger  v.  Mallard,  70  Cal.  326,  d.  482, 

2888,  2894,  2896. 
Schloss  V.  His  Creditors,  81  Cal.  201,  d.  886^ 

887,  394,  1145,  1191. 
Schloss  V.  White,  16  Cal.  66,  d.  959,  2753,  2764, 

2760. 
Schluter  v.  Harvey,  65  Cal.  168,  d.221,  681, 

1667, 1720. 
Schmid  v.  Busch,  97  Cal.  184,  d.  1830, 1857. 
Schmidt.  Estate  of,  94  Cal.  834.  d.  1425, 1426. 
Schmidt,  Ex  parte,  71  Gal.  212,  d.  725. 
Schmidt  v.  Bauer,  80  Cal.  566,  d.  2049,  2050, 

2053,2059. 
Schmidt  v.  Brieg,  100  Cal.  672,  d.  228,  2857, 

2868.  2859. 
Schmidt  v.  Market  Street  etc.  B.  B.  Co.,  90 

Cal.  37,  d.  1626,  2425,  2689. 
Schmidt  v.  Nunan,  63  Cal.  371,  d.  2460,  2491. 
Schmidt  v.  Wieland,  85  Cal.  843,  d.  1374. 
Scbmitt  V.  Dunn,  66  Cal.  661,  d,  1043. 
Schmitt  V.  Giovanari,  43  Cal.  617,  d.  945, 

1868, 1876. 1882, 1886, 1888,  2598. 
Scbmitt  V.  San  Frandsco,  100  Gal.  302,  d.  924. 


Digitized  by 


Google 


TABLK  OF  CASES  DIGESTED. 


8chneid«r  t.  Brown,  86  Cal.  205.  d.  1064, 

1489, 1490,  2271. 
Bcboen  y.  Houghton,  60  Gal.  628,  d.  428. 
Schofleld  T.  Doray,  89  Cal.  56,  d.  666,  656. 
Schrader,  Ex  parte,  88  Cal.  279,  d.  636,  644. 
Schramm  v.  Southern  Pao.  Co.,  87  Cal.  425, 

d.216. 
Schreiber  T.  Whitney,  00  Cal.  481,  d.  164. 
Schroder  t.  Schmidt,  71  Cal.  399,  d.  105, 

106. 
Schroeder,  Estate  of,  46  Cal.  804,  d.  1100, 1120, 

1607,  1623,  2634. 
Schroeder  v.  Qrady,  66  Cal.  212,  d.  2816. 
Sctiroeder  t.  Jahna,  27  Cal.  274,  d.  243,  2627, 

2639,2640. 
Schroeder  v.  Schmidt,  74  Cal.  460,  d.  171, 

1170,  1181. 
Schroeder  v.  Schweiser  Lloyd  Transport  Ver- 

sicherungs  Geaellachaft,  60  Cal.  467,  d.  268, 

1653,1664. 
Schroeder  t.  Schweiser  Lloyd  Transport  Ver- 

dchemngs  Gesellschaft,  66  Cal.  294,  d.444, 

1663, 1664. 
Schroeder  t.  Superior  Court  of  San  Mateo 

County,  70  Cal.  848,  d.  1228,  1233, 1262. 
Schroeder  v.  Wittram,  66  Cal.  636,  d.  1697, 

2923,2926. 
Schuepler  y.  Eyans,  4  Cal.  212,  d.  1042. 
Schuhman  y.  Oarratt,  16  Cal.  100,  d.  1186. 
Schuhman  y.  Garratt,  16  Cal.  101,  d.  1134. 
Schuler  y.  Sayings  and  Loan  Soc.,  64  Cal. 

397,  d.  1437. 
Schulte  y.  North  Pacific  Transportation  Co., 

50  Cal.  692,  d.  2120,  2121. 
Schultz  y.  Beasly,  21  Cal.  613,  d.  1864, 1880. 
Schulta  y.  McLean,  76  Cal.  608,  d.  1167, 1629. 
Schulta  y.  McLean,  93  Cal.  829,  d.  48,  60,  51, 

60,  446, 1294, 1827,  2893. 
Schulta  y.  Noble,  77  Cal.  79,  d.  488, 1870. 
Schumacher  y.  Connolly,  76  Cal.  282,  d.  2486. 
Schumacker  y.  Tobennan,  66  Cal.  608,  d. 

1061, 1499, 1600,  2679,  2702,  2709. 
Schnrta  y.  Kerkow,  85  Cal.  277,  d.  326. 
Schurta  y.  Bomer,  81  Cal.  244,  d.  108, 120, 

123. 
Schurta  y.  Bomer,  82  Cal.  474,  d.  686,  2192, 

2193, 2307. 
Schuyler  y.  Broughton,  66  Cal.  252,  d.  1487. 
Schuyler  y.  Broughton,  70  Cal.  282,  d.  1448, 

1446, 1453. 
Schuyler  v.  Broughton,  76  Cal.  624,  d.  1898. 

1399. 1400. 
Schwalm  y.  Holmes,  49  Cal.  665,  d.  2478. 
Schwarti  y.  Cowell,  71  Cal.  306,  d.  337. 
Schwartz  y.  Knight,  74  Cal.  432,  d.  1833, 1846, 

1846. 
Schwarta  y.  Palm,  66  Cal.  54,  d.  2008,  2009. 
Schwarta  y.  Skinner,  47  Cal.  3,  d.  684, 1296. 


Schwarta  y.  WUson,  76  Cal.  602,  d.  696. 
Schwarae  y.  Mahoney,  97  Cal.  131,  d.  1318, 

1464. 
Scofleld  y.  White,  7  Cal.  400,  d.  2661,  2662, 

2824. 
Scoles  y.  Uniyersal  Life  Ins.  Co.,  43  Cal.  628, 

d.  239, 1666. 
ScoUay  y.  Butte  County,  87  Cal.  249,  d.  2036, 

2746. 
Scotland  y.  East  Branch  Min.  Co.,  66  Cal. 

625,  d.  108. 
Scott,  Estate  of,  16  Cal.  220,  d.  1090. 
Scott  y.  Dyer,  64  Cal.  480,  d.  1899,  2280. 
Scott  y.  Qlenn,  87  Cal.  221,  d.  60,  2937,  2944. 
Scott  y.  Glenn,  97  Cal.  613,  d.  1694. 
Scott  y.  Glenn,  98  Cal.  168,  d.  106,  123,  241, 

2916,  2980. 
Scott  y.  Harbor,  18  Cal.  704,  d.  871, 1627. 
Scott  y.  Jackson,  88  Cal.  268,  d.  970,  1141, 

1673. 
Scott  y.  Sells,  88  Cal.  600,  d.  1992, 2001. 
Scott  y.  Sierra  Lumber  Co.,  67  Cal.  71,  d.  224, 

2428,  2446,  2876. 
Scott  y.  Superior  Court,  78  Cal.  11,  d.  288. 
Scott  y.  Superior  Court,  76  Cal.  114,  d.  1771. 
Scott  y.  Umbarger,  41  Cal.  410,  d.  446, 1248, 


Scott  y.  Ward,  IS  Cal.  468,  d.  1441, 1442, 1461, 

1864, 1866. 
Scott  y.  Wood,  81  Cal.  398,  d.  143, 1192, 1823, 

2298. 
Scranton  y.  Begol,  60  Cal.  643,  d.  322. 
Scriber  y.  Masten,  11  Cal.  80S,  d.  2869. 
Scrivener  y.  Diets,  68  Cal.  1,  d.  330,  338. 
Scrivner  y.  Diets,  84  Cal.  296,  d.  1862,  2888, 


Scroufe  y.  Clay,  71  Cal.  123,  d.  434. 
Seabury  v.  Arthur,  28  Cal.  142,  d.  2633,  3663. 
Seale  y.  Emerson,  26  Cal.  293,  d.  68. 
Scale  y.  Ford,  20  Cal.  104,  d.  630, 1872,  1891, 

8077. 
Scale  y.  McLaughlin,  28  Cal.  668,  d.  292, 1606, 

1639. 
Seale  y.  Mitchell,  6  Cal.  401,  d.  1021,  1318, 

1661,  2655. 
Seale  y.  San  Francisco,  16  CaL  284,  d.  2676. 
Seale  y.  Soto,  36  Cal.  102,  d.  2180. 
Seaman  y.  Mariani,  1  Cal.  836,  d.  3484. 
Searcy  v.  Grow,  16  Cal.  117,  d.  1049,  1061, 

2126,  2126. 
Sears  y.  Dixon,  38  Cal  326,  d.  262,  259,  950, 

1281, 1284, 1416, 1951, 1966. 
Sears  v.  Hathaway,  12  Cal.  277,  d.  1761, 1766. 
Sears  v.  Starbird,  75  Cal.  91,  d.  663. 
Sears  y.  Starbird,  78  Cal.  326,  d.  1194,  2208, 

2212,  2786. 
Seaton  y.  Son,  82   Cal.  481,  d.  680,  1020, 

1403.     > 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


Seattle  Goal  Go.  t.  Thomas,  57  OaL  197,  d. 

878,383. 
Seaver  t.  Gay,  9  OaL  664,  d.  246. 
Seaver  t.  Fitzgerald,  28  Cal.  86,  d.  330,  1629, 

2733,  2734,  2736. 
Seaward  v.  Malotte,  16  CaL  804.  d.  203, 1002, 

1020, 1866,  2034,  2386. 
Securitjr  Loan  etc.  Co.  v.  Willamette  Steam 

MUU  etc.  Co..  99  CaL  636,  d.  1298, 1301,  2112. 
Security  Savings  Bank  t.  Connell,  66  Cal.  674, 

d.  1103. 
Security  Savings  Bank  Trust  Co.  v.  Hinton, 

97  Cal.  214,  d.  2792,  2793,  2797. 
Sedgewick  v.  Sedgewick,  62  CaL  336,  d.  8063. 
Sedgwick  v.  Sedgwick,  66  Cal.  213,  d.  73,  440. 
Seegelken  v.  Corey,  93  OaL  92,  d.  1166,  2440. 
Seehora  v.  Big  Meadows  and  Bodie  Wagon 

Boad  Co.,  60  Cal.  240,  d.  2747. 
Seeley  v.  San  Jose  etc.  Co.,  69  CaL  22,  d.  644. 
Seigel  v.  Eiaen,  41  Cal.  109,  d.  2053, 2066,  2059. 
Selby  V.  The  Alice  Tarlton,  1  Cal.  103,  d.  673. 
Selden  v.  Cashman,  20  Cal.  56,  d.  1224, 1627, 

2866,2866. 
Selden  v.  Meeka,  17  OaL  128,  d.  1838,  1848. 
Seligman  v.  Armando,  94  CaL  814,  d.  222, 

1367,  1358,  2462. 
Seligman  v.  Kalkman,  8  Cal.  207,  d.  2600. 
Seligman  v.  Kalkman,  17  CaL  162,  d.  2203. 
Selkirk  v.  Sacramento  (bounty,  3  Cal.  328,  d. 

1788. 
Sellick  V.  DeCarlow,  95  Cal.  644,  d.  88,  671. 
Selover  v.  American  etc.  Co.,  7  CaL  206,  d. 

1440, 1466,  1461,  2441. 
Semple  v.  Borkey,  2  Cal.  321,  d.  1288. 
Semple  v.  Cook,  60  Cal.  26,  d.  25,  26,  242, 

1019. 
Semple  v.  Hagar,  27  Cal.  163,  d.  1649, 1662, 

1882,  1886,  1896,  2378. 
Semple  v.  Ware,  42  CaL  619,  d.  1620, 1888. 
Semple  v.  Wright,  32  CaL  669,  d.  1600,  1872, 

2667. 
Senter  v.  Davis,  88  CaL  460,  d.  2238,  2S80, 

2586. 
Senter  v.  De  Bemal,  38  Cal.  637,  d.  102, 113, 

114, 2176. 
Senter  v.  Monroe,  77  Cal.  847,  d.  64. 
Senter  v.  Senter,  70  Cal.  619,  d.  244, 1806. 
Sepnlveda  v.  Sepalveda,  89  Cal.  13,  d.  2298, 

2890,2391. 
Sepulveda  v.  Sepalveda,  77  Cal.  606,  d.  940. 
Sere  v.  McGovem,  65  CaL  244,  d.  986,  2494. 
Serrano  v.  Bawson,  47  Cal.  62,  d.  461,  463, 

2372. 
Servanti  v.  Lnsk,  43  Cal.  238,  d.  269, 1206, 1288, 

1269. 
Sealer  v.  Montgomery,  78  Cal.  486,  d.  2672. 
Settembre  v.  Putnam,  30  Cal.  490,  d.  2188, 

2190,  2191. 


Seventy-six  Land  etc.  Co.  v.  Superior  Court, 

93  Cal.  139,  d.  266,  666,  2597. 
Severance  v.  Lombardo,  17  CaL  67,  d.  1156, 

2186. 
Severy  t.  Central  Pac  B.  B.  Co.,  51  CaL  194, 

d.  4S7,  2122,  242L 
Sewell  T.  Placer  County,  42  Cal.  650,  d.  701. 
Sexey  v.  AdUnaon,  34  Cal.  346,  d.  1349, 1353, 

2557. 
Sexey  v.  Adkinson,  40  Cal.  408,  d.  337,  345. 

1130,  2551,  2963. 
Sexton  v.  Sexton,  56  Cal.  426,  d.  1618. 
Seymour  v.  Wood,  63  Cal.  303,  d.  1924. 
Seymour  v.  Wood,  63  Cal.  81,  d.  211. 
Sbackleford  v.  Post  Publishing  Co.,  61  CaL 

494,  d.  239. 
Shadbume  v.  Daly,  76  Cal.  366,  d.  135,  581, 

1163, 1369,  2264. 
Shaefier  v.  Matsen,  59  Cal.  652,  d.  1023. 
Shafer  v.  Bear  Biver  etc  Min.  Co.,  4  Cal.  294, 

d.  606,  1998. 
Shatter  v.  Evans,  63  Cal.  32,  d.  2064. 
Shatter  v.  Bichards,  14  Cal.  125,  d.  1168. 
Shain  v.  Belvin,  79  Cal.  262,  d.  439,  902. 
Shain  v.  Eikerenkotter.  88  CaL  13,  d.  153, 

254. 
Shain  v.  Forbes,  82  Cal.  577,  d.  171, 1629. 2104, 

2106,8052. 
Shain  v.  People's  Lumber  Co.,  98  Cal.  120,  d. 

196. 
Shain  v.  Peterson,  99  C^  486,  d.  228, 231. 
Shainwald  v.  Cady,  92  Cal.  83,  d.  69. 
Shakespear  v.  Smith,  77  CaL  638,  d.  1494, 

2541,2642. 
Shanahan  v.  Crampton,  92  Cal.  9,  d.  1447, 

1460. 
Shanklin  v.  Hall,  100  Cal.  26,  d.  200,  220, 

2070,2604. 
Shanklin  v.  McNamara,  87  OaL  371,  d.  1809, 

1872, 1876,  2361,  2363,  2373. 
Sharon  v.  Nunan,  63  Cal.  234,  d.  2455,  2456. 
Sharon  v.  Sharon,  67  Cal.  29,  d.  440. 
Sharon  v.  Sharon,  67  Cal.  189,  d.  88,  96,  119, 

630. 
Sharon  v.  Sharon,  68  Oal.  326,  d.  HI,  120. 
Sharon  v.  Sharon,  76.CaL  1,  d.  1789, 1790, 1800, 

1801. 
Sharon  v.  Sharon,  77  Gal.  102,  d.  162,  213, 

2265. 
Sharon  v.  Sharon,  79  Cal.  633,  d.  134, 152, 157, 

168, 169, 167,  229,  239, 1166,  1186, 1188, 1324, 

1608, 1649, 1781, 1733, 1789,  1790, 2086, 2306. 

2307,  3061,  3070. 
Sharon  v.  Sharon,  84  Gal.  424,  d.  270,  1505, 

1649,1651. 
Sharon  v.  Sharon,  84  Cal.  488,  d.  126, 1649. 
Sharp,  Estate  of,  78  Cal.  483,  d.  262,  1426. 
Sharp,  Matter  of,  92  Cal.  677,  d.  190,  277,  394. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8227 


Sharp  T.  Baird,  48  Cal.  677,  d.  337,  344, 1222. 
Sharp  V.  Blankenahip,  59  Oal.  288,  d.  28,  34. 
Sharp  y.  Blankenahip,  67  Cal.  441,  d.  460. 
Sharp  T.  Blankenahip,  79  Oal.  411,  d.  460,  468, 

469,  1626. 
Sharp  T.  Bmnniiigs,  36  Cal.   528,  d.  1625, 

2729. 
Sharp  V.  Contra  Costa  County,  34  Cal.  284,  d. 

546. 548,  694,  696,  699. 
Sharp  V.  Dangney,  33  Cal.  506,  d.  36, 136, 149, 

172, 1633, 1641,  2432,  2639,  2733,  2784. 
Sharp  y.  Dye,  64  Cal.  9,  d.  1227. 
Sharp  y.  Goodwm,  51  CaL  219,  d.  259,  2888. 
Sharp  y.  His  Creditors,  10  Cal.  418,  d.  383. 
Sharp  y.  Hoffman,  79  Cal.  404,  d.  195,  217, 

228,  2996,  8063. 
Sharp  y.  Lumley,  84  Oal.  611,  d.  166,  390, 

1186, 1197, 1599,  1625, 1756. 
Sharp  y.  Maguire,  19  Cal.  577,  d.  2231,  2687. 
Sharp  y.  MiUcr,  47  Cal.  82,  d.  1219. 
Sharp  y.  Miller,  64  Cal.  329,  d.  1582,  1764. 
Sharp  y.  Miller,  57  Oal.  416,  d.  127. 
Sharp  y.  Miller,  67  Cal.  431,  d.  2630. 
Sharp  y.  Miller,  66  Cal.  98,  d.  270. 
Sbarpe  y.  Arnott,  51  Cal.  188,  d.  1986. 
Sharpstein  v.  Friedlander,  64  Cal.  58,  d.  1096. 
Sharpstein  y.  Friedlander,  63  Cal.  78,  d.  1732, 

2895. 
Shartaer  y.  Loye,  40  Cal.  93,  d.  198,  1469, 

1892. 
Shatto  V.  Crocker,  87  Cal.  629,  d.  1764. 
Shattuck  V.  Carson,  2  Cal.  588,  d.  1496,  2392. 
Shattnck  y.  Oakland  Smelting  etc.  Co.,  68 

Cal.  650,  d.  654. 
Shayer  y.  Bear  River  etc.  Min.  Co.,  10  Cal. 

896,  d.  644,  1458, 1963, 1998. 
Shaver  y.  Mnrdock,  36  Cal.  298,  d.  476,  1832, 

1833. 
Shaver  y.  Ocean  Min.  Co.,  21  Cal.  45,  d.  63. 
Shaw,  Ex  parte,  61  Cal.  58,  d.  3050. 
Shaw  v.  Andrews,  9  Cal.  73,  d.  1823. 
Shaw  y.  Crocker,  42  Oal.  435,  d.  2701. 
Shaw  y.  Davis,  5  Oal.  466,  d.  3057. 
Shaw  V.  McGregor,  8  Oal.  521,  d.  1638. 
Shaw  y.  Mayer,  96  Cal.  301,  d.  1705. 
Shaw  y.  Bandall,  15  Cal.  384,  d.  121,  2659. 
Shaw  y.  Statler,  74  Cal.  258,  d.  095,  698. 
Shaw  y.  Wandesforde,  68  Cal.  800,  d.  244. 
Shawl  y.  His  Creditors,  19  Oal.  597,  d.  3068. 
Shay  y.  Lady  Bryan  Min.  Co.,  64  Oal.  604,  d. 

196. 
Shay  y.  McNamara,  64  Oal.  169,  d.  1620, 1628, 

2839,2448. 
Shay  y.  Superior  Court,  67  Oal.  641,  d.  221, 


Shay  y.  Taolomne  County  etc.  Co.,  6  Cal.  78, 

d.  648. 
Shay  y.  Tuolumne  etc.  Co.,  6  Cal.  286,  d.  667. 


Shea  V.  Potrero  etc.  R.  R.  Co.,  44  Oal.  414,  d. 

1535,  2063,  2423,  2424. 
Shealor  y.  Superior  Court  of  Amador  County, 

70  Oal.  664,  d.  1605. 
Shearer  v.  City  of  Oakland,  67  Oal.  633,  d. 

1694. 
Sheehy  y.  Graves,  58  Oal.  449,  d.  336,  2025. 
Sheehy  v.  Holmes,  55  Cal.  486,  d.  2453. 
Sheehy  v.  Miles,  93  Oal.  288,  d.  1423,  1424, 

1426, 1429,  2924,  2925. 
Sheehy  y.  True,  46  Cal.  236,  d.  1878, 1889. 
Sheila  y.  Haley,  61  Cal.  167,  d.  22. 
Shells  y.  West,  17  Cal.  324,  d.  1156. 
Shelby  v.  Houston,  88  Cal.  410,  d.  242,  269, 

276,  1802,  1306,  1312,  1313,  1317, 1818,  1321. 
Sheldon  v.  Dalton.  57  Cal.  19.  d.  109. 
Sheldon  y.  Gunn,  66  Cal.  682,  d.  981. 
Sheldon  y.  Gunn,  57  Oal.  40,  d.  1699. 
Sheldon  y.  Loomis,  28  Cal.  122,  d.  839. 
Sheldon  y.  Mull,  67  Oal.  299,  d.  1001, 1028. 
Sheldon  y.  Steamship  Unde  Sam,  18  Cal.  628, 

d.  18,  614, 1088,  1464, 1466. 
Shepard  y.  Oolton,  44  Cal.  «2»,  d.  2692,  2693. 
Shepard  v,  McNeil,  38  Cal.  72,  d.  1607,  1627, 

2268,  2700,  2703,  2717. 
Shepherd  y.  Jones,  71  Oal.  2^,  d.  168,  160, 

254,  441,  1524. 
Sheplar  v.  Green,  06  Oal.  218,  d.  2590. 
Shepperd  y.  Tyler,  92  Cal.  562,  d.  6, 189, 1238. 
Sherboume  v.  Yuba  County,  21  Oal.  118,  d. 

694. 
Sherer  v.  Superior  Court,  94  Cal.  354,  d.  288, 

288,486. 
Sherer  y.  Superior  Court,  96  Oal.  653,  d.  486, 

486,  487,  1654. 
Sherman  v.  Buick,  82  Oal.  241,  d.  687,  1389 

1393,  1394. 
Sherman  y.  Buick,  45  Cal.  666,  d.  2322,  2338. 
Sherman  y.  Finch,  71  Cal.  68,  d.  2561,  2560. 
Sherman  y.  McCarthy,  67  Oal.  507,  d.  1008, 

1897,  1967, 1968. 

Sherman  y.  Mitchell,  46  Cal.  576,  d.  2100, 2101, 

2102. 
Sherman  y.  Rolberg,  9  Cal.  17,  d.  284. 
Sherman  y.  RoUberg,  11  Oal.  88,  d.  164,  436. 
Sherman  y.  Santa  Barbara  County,  69  Cal. 

483,  d.  2563. 
Sherman  v.  Story,  80  Oal.  258,  d.  2647. 
Sheward  v.  Citizens*  Water  Co.,  90  Oal.  636, 

d.  94, 1506,  2260,  2974,  2976. 
Sherwood  v.  Dunbar,  6  Cal.  53,  d.  1986,  2625. 
Sherwood  v.  Meadow  Valley  Min.  Co.,  50  Cal. 

412,  d.  625,  626. 
Shillaber,  Estate  of,  74  Cal.  144,  d.  3028, 3034. 
Shimmins  y.  Fifteenth  District  Court,  67  CaL 

148,  d.  2427. 
Shinn  y.  Cummins,  66  Oal.  97, d.  2245, 2727. 
Shinn  v.  Macpherson,  68  Oal.  596,  d.  2193. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


Bhinn  ▼.  Young,  67  Oal.  626,  d.  1616. 
Bbipnum  v.  Forbes,  97  Gal.  672,  d.  2687,  2713. 
Shirley  t.  Bi8h<^,  67  OaL  643,  d.  2979,  2994, 

3021. 
Shirley  t.  Shirley,  92  Oal.  44,  d.  1363, 1364. 
Shively  v.  Semi-Tropic  Land  and  Water  Go., 

99  Gal.  260,  d.  2236,  2477, 2946. 
Shobert,  Ex  parte,  70  Oal.  632,  d.  886. 
Shoemaker  y.  Ohalfant,  47  Oal.  432,  d.  1806. 
Shorb  T.  Beaodry,  66  Gal.  446,  d.  614. 
Shores  t.  Scott  Biver  Water  Co.,  17  Oal.  626, 

d.  2010, 2664. 
Shores  y.  Scott  Biver  Water  Co.,  21  Oal.  136, 

d.  1973, 2014. 
Shortridge,  Matter  of,  99  Oal.  626,  d.  662.  668, 

67L 
Shovers  v.  Wadsworth,  81  Oal.  270,  d.  1472, 

1473. 
Shrader,  Ex  parte,  S3  OaL  279,  d.  682,  666, 

2166. 
Shriyer  v.  Lovejoy,  32  Gal.  274,  d.  416,  426. 
Shoffleton  t.  Hill,  62  Gal.  483,  d.  1829. 
Shoggart  v.  Lycoming  Fire  Ins.  Co.,  66  Gal. 

406,  d.  1639,  1640,  1649. 
Shomway  ▼.  Leakey,  67  Gal.  468,  d.  1440, 

1448, 1466. 
Shomway  v.  Leakey,  73  Gal.  260,  d.  2666, 

2664. 
Sic,  Matter  of,  73  Gal.  142,  d.  2162, 2154. 
Sichel  T.  Carrillo,  42  Oal.  498,  d.  669,  1099, 

1284, 1460, 1966,  2007,  2642. 
Sichlerv.  Look,  93  Oal.  600,  d.  1«,  247,  1966, 

2002,  2003,  2011,  2018,  2432,  2729. 
Siddall  T.  Olark,  89  Gal.  321,  d.  6,  682, 1240. 
Siddall  V.  Harrieon,  73  Cal.  660,  d.  1125, 3039. 
Sidlinger  t.  Kerkow,  82  Gal.  ^,  d.  253,  296, 

1830, 1857. 
Siebe  v.  Joshua  Hendy  Machine  Works,  86 

Gal.  390,  d.  169,  643. 
Sieber  v.  Blanc,  76  Gal.  178,  d.  1717. 
Siegel  y.  His  Oreditors,  95  Cal.  409,  d.  305. 
Siemers  v.  Eisen,  64  Cal.  418,  d.  1526,  2049. 
Siemssen  y.  Bofer,  6  Gal.  250,  d.  70,  71,  72. 
Sierra  etc.  Go.  y.  Baker,  70  Gal.  672,  d.  202, 

229,689. 
Sierra  Milling  etc.  Go.  y.  Hartford  Fire  Ins. 

Co.,  76  Cal.  236,  d.  1661. 
Siering,  Matter  of,  90  Cal.  207,  d.  104. 
Sigoumey,  Estate  of,  61  Cal.  71,  d.  1109. 
Sigoumey  y.  Zellerbach,  65  Gal.  431,  d.  1626, 


Silcoz  y.  Lang,  78  Cal.  118,  d.  518, 1168, 1177, 
1610, 1672, 1681,  2238,  2240,  2260. 

Sill  y.  Reese,  47  Gal.  294,  d.  72,  78,  929,  930, 
931,  936,  1021,  1147,  1156,  1160, 1161, 1163, 
1164, 1187,  1194, 1585,  1903,  2131,  3068. 

Silya  y.  Campbell,  84  Gal.  420,  d.  1308,  1809, 
1719. 


Silva  y.  Garcia,  65  Cal.  691,  d.  1S90, 1491. 
SUya  y.  Holland,  74  Cal.  630,  d.  1468,  2072, 

2092,2106. 
Silya  y.  Serpa,  86  Cal.  241,  d.  116, 1963. 
Silyarer  y.  Hansen,  77  Cal.  679,  d.  20, 27,  206, 

214,  248,  268,  468,  469, 1277, 2238. 
Silyerberg  y.  Phenix  Ins.  Co.,  67  Gal.  36,  d. 

1639, 1649. 
Silyerman  y.  Gundelfinger,  82  Oal.  648,  d. 

1118,1123. 
Silyeeter  y.  Ooe  QuarU  Mine  Go.,  80  Oal.  610, 

d.  1838, 1840, 1841, 1846, 1862. 
Silyey,  Estate  of,  42  Cal.  210,  d.  1461, 1462. 
Silyey  y.  Hodgdon,  48  Cal.  185,  d.  3072,  3073. 
Silyey  y.  Hodgdon,  62  Cal.  363,  d.  2877,  2804. 
SUyey  y.  Neary,  69  Cal.  97,  d.  1292. 
Simmons,  Estate  of,  43  Oal.  543,  d.  1119, 1866, 

1256,  1269, 1260. 
Simmons  y.  Brainard,  14  Oal.  278,  d.  87. 
Simmons  y.  Brinkmeyer,  72  Oal.  486,  d.  1765. 
Simmons  y.  Goin,  45  Cal.  660,  d.  2097. 
Simmons  y.  Hamilton,  66  Cal.  403,  496,  d. 

7,  599,  2070, 
Simmons  y.  Keller,  60  Oal.  38,  d.  98S. 
Simmons  y.  Oullahan,  75  Cal.  608,  d.  7,  2428. 
Simons  y.  Mills,  80  Cal.  118,  d.  298. 
Simonton  y.  £1  D(n«do  County,  22  OaL  664, 

d.  2563. 
Simpera  y.  Sloan,  5  Oal.  467,  d.  1467, 1468. 
Simpson,  Ex  parte,  47  Oal.  127,  d.  703, 1666, 

2032,2650. 
Simpson  y.  Applegate,  67  Gal.  471,  d.  2106. 
Simpson  y.  Appl^^ate,  75  CaL  342,  d.  1724, 

3061. 
Simpson  y.  Bndd,  91   Gal.  488,  d.  133.  2086, 

2666. 
Simpson  y.  Castle,  62  Cal.  644,  d.  2019, 2020. 
Simpson  y.  McCarty,  78  Cal.  176,  d.  329. 
Simpson  y.  Pacific  etc  Ins.  Co.,  44  Oal.  139,  d. 

217,  404. 
Simpson  y.  Pacific  etc.  Ins.  Co.,  47  Gal.  686, 

d.  404. 
Simpson  y.  Simpson,  80  Gal.  237,  d.  1806. 
Sims  y.  Smith,  7  Cal.  148,  d.  1934. 
Simson  y.  Eckstein,  22  Gal.  680,  d.  34, 46, 961, 

1013, 1969, 1970,  2444,  2883. 
Sinclair  y.  Wood,  3  Oal.  98,  d.  1163,  2186. 
Sing  Ah  Tong,  Ex  parte,  84  Oal.  165,  d.  787. 
Sing  Lee,  Ex  parte,  96  Cal.  864,  d.  2154. 
Sinton  y.  Ashbury,  41  Gal.  626,  d.  2031, 2676, 

2  77,2679. 
Siter  y.  Jewett,  33  Oal.  92,  d.  1192, 1630,  2021, 

2232, 2253,  2264. 
Siyers  y.  Siyers,  97  Gal.  618,  d.  597,  987, 1171, 

1174,  1699. 
Skaggs  y.  Elkns,  46  Oal.  164,  d.  1728, 1729. 
Ska^s  y.  Emerson,  60  Cal.  3,  d.  1309, 1722. 
Skerrett,  Estate  of,  67  OaL  685,  d.  3025. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


Skerrett,  EiUte  of,  80  Cal.  62,  d.  123, 124, 

2276. 
Skidmore  v.  Taylor,  29  OaL  619,  d.  973, 2456, 

2769,  2896. 
Skillman  v.  Laohman,  23  OaL  199,  d.  86,  87, 

88,  2188,  2188,  2190. 
Skillman  t.  ROey,  10  Gal.  300,  d.  137. 
Skinker  t.  Flohr,  13  Oal.  638,  d.  1160. 
Skinner  v.  Beattjr,  16  OaL  166,  d.  320,  321, 

1409. 
Skinner  ▼.  Bock,  29  Oal.  253,  d.  652,  194&, 

1993, 1994. 
Skinner  t.  HaU,  69  Oal.  195,  d.  1402, 1406. 
Skirm  v.  Farrand,  18  Oal.  314,  d.  2249. 
Slade  V.  Hia  Creditors,  10  Cal.  483,  d.  382, 386, 

1669. 
Slade  T.  SnlliTan,  17  Oal.  102,  d.  213. 
Slattery  ▼.  HaU,  43  Oal.  191,  d.  1871,  2250. 
Slaughter  v.  Fowler,  44  OaL  196,  d.  1022, 1625, 

2326,2327. 
Slayonic  etc.  Aaan.  v.  Superior  Court,  66  Oal. 

500,  d.  490. 
Sleeper  y.  Kelly,  22  Cal.  456,  d.  202. 
Slight  T.  Fatton,  96  Cal.  884,  d.  1845, 1850. 
Sloan  v.  Digging,  49  Cal.  88,  d.  2253. 
Sloan  T.  Smith,  3  Oal.  406,  d.  2435, 2437. 
Sloan  V.  Smith,  3  CaL  410,  d.  2952,  2954, 2958. 
Sloes  T.  AUman,  64  Cal.  47,  d.  243. 
Sloes  V.  De  Toro,  77  Cal.  129,  d.  2951. 
Small  T.  Gwinn,  6  Cal.  447,  d.  1310, 1605, 1697. 
Smallman,  Ex  parte,  64  Cal.  35,  d.  371. 
Smiley  v.  Van  Winkle,  6  Cal.  605,  d.  1238, 

1713, 1714. 
Smith,  Eetate  of,  61  Cal.  563,  d.  91,  1118, 

1427. 
Smith,  Estate  of,  08  Cal.  636,  d.  89,  91, 239. 
Smith,  Estate  of,  90  CaL  449,  d.  1427. 
Smith,  Ex  parte,  38  Oal.  702,  d.  555,  556,  659. 
Smith,  Ex  parte,  40  Cal.  419,  d.  1759,  2667, 

2860,2661. 
Smith,  Ex  parte,  63  Cal.  204,  d.  801,  487, 662, 

663,  566,  1236. 
Smith,  Ex  parte,  89  Cal.  79,  d.  370,  871. 
Smith,  Matter  of,  68  CaL  203,  d.  378. 
Smith  y.  Acker,  62  Cal.  217,  d.  1294. 
Smith  T.  Andrews,  6  Oal.  662,  d.  1648. 
Smith  T.  Arnold,  56  Cal.  640,  d.  235,  2460. 
Smith  V.  Arnold,  60  Cal.  234,  d.  146. 
Smith  V.  Athem,  34  OaL  606,  d.  262,  1293, 

2073,  2363,  2379,  2880. 
Smith  T.  Belahaw,  89  OaL  427,  d.  234,  1825, 

1826. 
Smith  V.  BiUett,  16  Oal.  2S,  d.  211,  957,  968, 

1003. 
Smith  T.  Biscailnz,  83  CaL  344,  d.  1131, 1372, 

1376, 1376,  1377. 
Smith  y.  Board  of  Supervisors  of  San  Bernar- 
dino County,  99  Oal.  262,  d.  472. 


Smith  T.  Brannan,  13  Oal.  107,  d.  167,  060^ 

1148, 1670, 1727,  2114.  2388,  2889,  2444. 
Smith  T.  Brown.  6  Oal.  118,  d.  212,  347, 
Smith  V.  Brown,  69  Cal.  672,  d.  2291. 
Smith  ▼.  Buttner,  90  OaL  96,  d.  1716,  2068. 
Smith  T.  Chichester,  1  Cal.  409,  d.  1631. 
Smith  T.  Christian,  47  Oal.  18,  d.  107, 160, 

1293. 
Smith  v.  Cofran,  34  CaL  810,  d.  2703,  2704, 

2707,  2711,  2712. 
Smith  y.  Oompton,  «  CaL  24,  d.  208,  1368, 

2106. 
Smith  y.  Oooley,  66  Cal.  46"  d.  1940. 
Smith  y.  Cunningham,  67  Cal.  262,  d.  386. 
Smith  y.  Curtis,  7  Cal.  684,  d.  229,  293,  2171. 
Smith  y.  Cushing,  41  Cal.  97,  d.  1, 2,  246,  259. 
Smith  y.  DaU,  13  Cal.  510,  d.  2113,  2444. 
Smith  y.  Davis,  30  CaL  636,  d.  2703,  2704, 

2707. 
Smith  y.  Davis,  65  OaL  26,  d.  164, 1364. 
Smith   V.  Davis,  90  Oal.  26,  d.  2878,  2879, 

2893,2894. 
Smith  y.  Doe,  16  Oal.  100,  d.  1010,  1911,  1927. 
Smith  v.  Dom,  96  Cal.  73,  d.  629, 630, 653. 664, 

2271. 
Smith  y.  Dunn,  64  Cal.  164,  d.  642. 
Smith  y.  Dunn,  68  Cal.  64,  d.  2137,  2188. 
Smith  V.  East  Branch  Min.  Oo.,  64  Oal.  164, 

d.  1180. 
Smith  V.  Eureka  Flonr  Ifills.  6  Cal.  1,  d. 

639,  640,  642,  659. 
Smith  y.  Fagan,  17  Oal.  178,  d.  1684. 
Smith  y.  Fargo,  57  Cal.  167,  d.  340,  460. 
Smith  v.  Farrelly,  62  Oal.  77,  d.  2791,  2826, 

2843. 
Smith  y.  '49  dc  '66  Quartz  Min.  Co.,  14  Oal. 

242,  d.  1078,  2021,  2022,  2025,  2284. 
Smith  y.  Friend,  16  Oal.  124,  d.  2488. 
Smith  y.  Furnish,  70  Cal.  424,  d.  1098,  8046. 
Smith  y.  George,  62  Cal.  341,  d.  1608,  1760, 

2948. 
Smith  y.  Greer,  81  CaL  476,  d.  14, 1457, 1461. 
Smith  y.  HaU,  19  Cal.  86,  d.  1106,  2634,  2640. 
Smith  y.  Harper,  6  Cal.  329,  d.  424,  442,  443. 
Smith  y.  HiU,  63  OaL  61,  d.  1310. 
Smith  y.  HiU,  89  Oal.  122,  d.  1913,  2341. 
Smith  y.  EQs  Creditors,  69  CaL  267,  d.  277, 

377,  387. 
Smith  y.  Johnson,  23  Cal.  63,  d.  1660,  2763. 
Smith  y.  Eenfield,  57  Oal.  138,  d.  1776. 
Smith  v.  Lawrence,  38  Cal.  24,  d.  1884,  2168, 

2261,2634. 
Smith  v.  Lawrence,  63  CaL  84,  d.  260. 
Smith  y.  Ling,  68  Cal.  324,  d.  2145. 
Smith  V.  Ling,  73  Cal.  72,  d.  985. 
Smith  V.  Los  Angeles,  99  Cal.  628,  d.  461. 
Smith  y.  Loa  Angeles  etc.  Ry.  Co.,  98  CaL 

210,  d.  665,912, 1294,  2423. 


Digitized  by 


Google 


3880 


TABLE  OF  CASES  DIGESTED. 


Smith  T.  Los  Angeles  Immigration  etc.  Assn., 

78  Cal.  289,  d.  246,  643,  664, 1612. 
Smith  V.  McDermott,  93  Cal.  421,  d.  629,  668, 

2676,2676. 
Smith  V.  McDonald,  42  Cal.  484,  d.  1476, 2600. 
Smith  y.  McDongal,  2  Cal.  686,  d.  1946. 
Smith  V.  Maine  Boys'  Tonnel  Co.,  18  Cal.  Ill, 

d.636. 
Smith  V.  Matthewa,  81  Cal.  120,  d.  1946,  2394. 
Smith  V.  Mayor  of  Sacramento,  13  Cal.  631, 

d.  2743,  2744. 
Smith  V.  Millard,  77  Cal.  440,  d.  2201. 
Smith  T.  Mohn,  87  Cal.  480,  d.  1286, 1291, 1338, 

2933,  2986,  2937. 
Smith  V.  Mone,  2  Cal.  624,  d.  649,  660,  661, 

687,  1197,  1206,  1608, 2036,  2036,  2616,  2616, 

2524,  2632,  2604. 
Smith  T.  Mott,  76  OaL  171,  d.  2284. 
Smith  y.  Moynihan,  44  OaL  68,  d.  686,  U76, 

2184,  2186. 
Smith  y.  Oakland,  40  OaL  481,  d.  484. 
Smith  y.  Occidental  and  Oriental  Steamship 

Co.,  90  OaL  462,  d.  1813,  1816,  1816,  2049, 

2064,  2067,  2069,  2060,  2281,  2449. 
Smith  y.  Ogg  Shaw,  16  CaL  88,  d.  1712. 
Smith  y.  Ogg  Shaw,  16  Cal.  90,  d.  0000. 
Smithy.  O'Hua,  43  Cal.  871,  d.  2991,  2098, 

8019. 
Smith  y.  Olmstead,  88  OaL  682,  d.  1128. 
Smith  y.  Omnibus  R.  B.  Co.,  36  Cal.  281,  d. 

611. 
Smith  y.  Owens,  21  Cal.  11,  d.  618, 2214, 2286. 
Smith  y.  Pacific  MaU  Steamship  Co.,  1  Cal. 

446,  d.  167. 
Smith  y.  Pearson,  62  Cal.  839,  d.  426. 
Smith  y.  Penny,  44  Cal.  161,  d.  226,  260, 1180. 
Smith  y.  Phelps,  2  Oal.  120,  d.  167. 
Smith  y.  Phoenix  Ins.  Co.,  01  Cal.  828,  d.  1661, 

1728. 
Smith  y.  Pollock,  2  Oal.  02,  d.  186,  864, 1669, 

2434,2436. 
Smith  y.  Randall.  A  Gal.  47,  d.  1204,  1206, 

1206, 1207, 1210,  2661. 
Smith  y.  Reed,  62  CaL  S46,  d.  1100, 1647. 
Smith  y.  Richmond,  16  Cal.  601,  d.  210,  436. 
Smith  y.  Richmond,  10  Cal.  476,' d.  308,  401. 

1681,  2664,  2639,  2646,  2646,  3063,  3069. 
Smith  y.  Robinson,  64  Cal.  387,  d.  339. 
Smith  y.  Rowe,  4  Cal.  6,  d.  1077, 1083. 
Smith  y.  San  Lois  Obispo,  96  OaL  463,  d.  916, 

919,  920,  922,  023. 
Smith  y.  Schiele,  03  CaL  144,  d.  40, 60, 66, 67, 

2023,  3070. 
Smith  y.  Schultz,  89  CaL  628,  d.  899. 1703. 
Smith  y.  Silaby,  66  Cal.  470,  d.  289. 
Smith  y.  Smith,  12  Cal.  216,  d.  1404,  1438, 

1434,  1444,  1446,  1460. 
Smith  y.  Smith,  62  Cal.  466,  d.  1792, 1793. 


Smith  y.  Smith,  80  Cal.  328,  d.  «.  621,  1017, 

1956,2200. 
Smith  y.  Smith,  88  Cal.  672,  d.  1078,  2961, 

2063. 
Smith  y.  Solomon,  84  CaL  637,  d.  146,  266. 
Smith  y.  Sparrow,  13  CaL  606,  d.  1482. 
Smith  y.  Stockton,  73  CaL  204,  d.  2094. 
Smith  y.  Strother,  68  CaL  194,  d.  643. 
Smith  y.   Superior   Court  of  Los  Angeles 

County,  97  Cal.  348,  d.  488,  402,  2427. 
Smith  y.  Talbot,  77  Oal.  16,  d.  1804. 
Smith  y.  Taylor,  82  CaL  633,  d.  1170,  1284, 

2262,  2681,  2689,  2610,  2614,  2922. 
Smith  y.  Trefry,  71  Oal.  404,  d.  147. 
Smith  y.  Tmebody,  2  CaL  S41,  d.  2726,  S067. 
Smith  y.  Tunstead,  66  Cal.  176,  d.  1688. 
Smith  y.  Walker,  38  CaL  886,  d.  176,  2206, 

2436. 
Smith  y.  Westerfield,  88  Oal.  874,  d.  02, 106, 

249,  267,  976, 1090, 1125. 
Smith  y.  Whittier,  96  Cal.  279,  d.  360,  910, 

1062,  1176,  2049,   2066,  2080,    2230,    2866, 


Smith  y.  Wilson,  10  CaL  628,  d.  1401. 
Smith  y.  Woodyille  Con.  Silver  Min.  Co.,  66 

Cal.  308,  d.  649. 
Smith  y.  Worn,  03  Cal.  206,  d.  2, 995, 996, 997. 
Smith  y.  Yreka  Water  Co.,  14  OaL  201,  d. 

1606,2263. 
Smith  y.  Yale,  81  OaL  180,  d.  Sill,  2118,  ni4. 

2447. 
Smithers  y.  Fitch,  82  OaL  163,  d.  239,  023, 

1389, 1390, 1308, 1406,  3062. 
Smnllen  y.  PhiUips,  02  OaL  408,  d.  2074, 2271, 

2672, 2673. 
Sneath  y.  Griffin,  48  Oal.  438,  d.  162L 
Sneed  y.  Osbom,  26  Oal.  610,  d.  84,  469,  400, 

1183. 
Sneed  y.  Woodward,  30  Oal.  430,  d.  460,  468, 

460. 
Snelling,  Ex  parte,  44  Gal.  658,  d.  849. 
Snodgtass  y.  Parks,  79  Cal.  66,  d.  242,  1407, 

1421, 1465,2215,  2389, 2396,  2306,  2399,  8401, 

2426. 
Snodgrass  y.  Ricketts,  13  CaL  850,  d.  1141, 

1186,  2919. 
Snow  y.  Ferrea,  46  OaL  196,  d.  2329,  2356. 
Snow  y.  Halstead,  1  Cal.  369,  d.  1831, 1334, 

2232,2236. 
Snow  y.  Holmes,  64  Cal.  232,  d.  189. 
Snow  y.  Holmes,  71  Cal.  142,  d.  001,  1364, 

1060. 
Snow  y.  Eimmer,  62  Cal.  624,  d.  608. 
Snyder  y.  Clark,  100  CaL  414,  d.  1224,  2764. 
Snyder  v.  Tonitas  Petroleum  Co.,  72  CaL  194, 

d.  326. 
Snyder  y.  Webb,  8  Cal.  83,  d.  1436, 1440, 1444, 
I     1454, 1466, 1463. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED, 


Soberanee  v.  Soberanes,  97  Oal.  140,  d.  1327, 

1828, 1862, 1362, 1363. 
8od6t6  d'Epargnee  t.  McHenry,  49  Oal.  351, 

d.  889, 1991, 2660. 
Soddt^  Fmncaiae  v.  Beard,  64  Gal.  480,  d.  16, 

17,240. 
Soci§t6  Fiiaiigaise  v.  Selheimer,  67  Oal.  623,  d. 

1668,2427. 
Sober,  Estate  of,  78  Oal.  477,  d.  3047. 
Sober  v.  Supervisors  of  Calaveras  Ooonty,  89 

Oal.  134,  d.  695,  696. 
Solano  Ooonty  t.  Neville,  27  Oal.  466,  d.  700, 

2847. 
Solomon,  £z  parte,  91  Gal.  440,  d.  885. 
Solomon  v.  Maguire,  29  Gal.  227,  d.  1198, 1199, 

2435. 
Solomon  v.  Beese,  34  Oal.  28,  d.  87, 136, 144, 

160,  230, 1661,  2764,  2765. 
Somera  v.  Overhalser,  67  Cal.  237,  d.  2883. 
Somere  v.  Somers,  81  Gal.  608,  d.  151. 
Somera  v.  Somers,  83  Oal.  621,  d.  147, 178. 
Sommer  v.  Smith,  90  Gal.  260,  d.  64. 
Somo  V.  Oliver,  52  Gal.  378,  d.  2366,  2776. 
Sonoma  Valley  Bank  v.  Hill,  59  Gal.  107,  d. 

681,633,2287. 
Sonoma  Connty  Water  Co.  T.  Lyncb,  60  Oal. 

603,  d.  2854. 
Sontag,  Ex  parte,  64  Oal.  625,  d.  1698. 
Soto,  Ex  parte.  88  Gal.  624,  d.  787, 1666. 
Soto  T.  Irvine,  60  Oal.  436,  d.  1033. 
Soto  V.  Kroder,  19  Oal.  87,  d.  1009, 1091, 1147, 

1161, 1236,  1865,  1885,  1887.    • 
Soto  V.  Vannoy,  66  Oal.  285,  d.  1051. 
Soole  V.  Atkinson,  18  Oal.  225,  d.  2686. 
Sonle  T.  Billings,  42  Oal.  286,  d.  981. 
Sonle  V.  Dawes,  6  Cal.  478,  d.  165, 3069. 
Soole  V.  Dawes,  7  Oal.  575,  d.  1835, 1837. 
Sonle  V.  Dawes,  14  Gal.  247,  d.  277,  1836. 
Sonle  V.  Hayward,  1  Cal.  346,  d.  302,  2186, 

2194. 

Sonle  Y.  U cEibben,  6  Cal.  142,  d.  2616. 
Sonle  V.  Pope,  60  Cal.  667,  d.  1884. 
Soule  T.  Bitter,  20  Gal.  522,  d.  266,  1780. 
Sonle  V.  San  Francisco  Gaslight  Co.,  64  Oal. 

241,  d.  1386. 
Souter  V.  Maguire,  78  Cal.  648,  d.  1286,  1289, 

1914, 1917, 1926,  2396. 
Souter  V.  The  Sea  Witch,  1  Cal.  162,  d.  886, 

2652,2669. 
Sontbard  t.  McBrown,  63  Oal.  645,  d.  1212. 
South  Beach  Land  Assn.  v.  Christy,  41  Oal. 

601,  d.  206, 1036, 1037. 
Southern  Galifornia  Oolony  Assn.  v.  Busta- 

mente,  62  Oal.  192,  d.  644,  645. 
Southern  California   Lumber  Co.  v.  Ocean 

Beach  Hotel  Co.,  94  Cal.  217,  d.  1205, 1756. 
Southern  California  Lumber  Co.  v.  Schmitt, 

74  Oal.  625,  d.  1844. 


Southern  California  Motor  Boad  Co.  y.  Na- 
tional Bank  of  San  Bernardino,  100  Cal.  81 6 

d.  2274,  2955. 
Southern  California  National  Bank  of  Los 

Angeles  v.  Wyatt,  87  Cal.  616,  d.  417. 
Southern  Pac.  Co.  v.  Burr,  86  Cal.  279,  d.  999, 

2345,  2409,  2410. 
Southern  Fac  B.  B.  Co.  T.  Grampton,  63  Oal. 

687,  d.  244. 
Southern  Pac  B.  B.  Oo.  T.  Dufour,  96  Oal. 

616,  d.  1289,  2982. 
Southern  Fac  B.  B.  Oo.  v.  Ferris,  93  CaL  263, 

d.  919,  2411. 
Southern  Pac  B.  B.  Co.  t.  Garcia,  64  Oal. 

616,  d.  1870, 1891,  2346. 
Southern  I'ac.  B.  B.  Co.  v.  McOusker,  67  Oal. 

67,  d.  2409. 
Southern  Pac.  B.  B.  Co.  v.  Pnrcell,  77  OaL 

69,  d.  616,  661,  1029,  2272,  2830,  2376,  2408. 
Southern  Pac  B.  B.  Co.  t.  Baymond,  63  Oal. 

223,  d.  2411. 
Southern  Fac  B.  B.  Co.  v.  Beed,  41  Cal.  266, 

d.  1063, 1065, 1066. 
Southern  Pac.  B.  B.  Go.  v.  Superior  Court 

of  Kern  Connty,  69  Oal.  471,  d.  286,  288. 

2314,  2728,  2735. 
Southern  Fac  B.  B.  Co.  v.  Superior  Court,  63 

Oal.  607,  d.  2315. 
Southern  Pac.  B.  B.  Oo.  ▼.  Terry,  70  CaL  484, 

d.  2917. 
Southern  Pac.  B.  R.  Co.  v.  Wilson,  49  Oal. 

306,  d.  1059, 1073. 
South  Feather  Co.  v.  Eeyser,  68  Oal.  820,  d. 

2315. 
South  Fork  etc  Canal  Co.  v.  Snow,  49  Cal. 

156,  d.  2169. 
Sonthmayd  v.  Henley,  46  Oal.  101,  d.  1001, 

1013. 
Sontbwick  v.  Davis,  78  OaL  604,  d.  11,  13, 

1808, 1400, 1401. 
Soutbworth  v.  Besing,  8  OaL  877,  d.  301,  302. 
South  Yuba  etc  Min.  Oo.  v.  Boea,  80  Cal.  883, 

d.  616,  8001. 
Sowden  v.  Idaho  Quarts  Min.  Co.,  66  Cal. 

443,  d.  231, 1270, 1271, 1810,  1817. 
Spanagel  v.  Dellinger,  34  Oal.  476,  d.  1690, 

2084,2094. 
Spanagel  v.  Dellinger,  88  Cal.  278,  d.  168, 

1166, 1179,  2074,  2099. 
Spanagel  v.  Dellinger,  42  Oal.  148,  d.  292. 
Spanagel  v.  ;Beay,  47  Oal.  608,  d.  248, 1570, 

2260,  2267. 
Spangler  v.  San  Frandsoo,  84  CaL  12,  d.  159, 

2044,  2046,  2979. 
Spargur  v.  Heard,  90  Cal.  221,  d.  1286, 1463, 

2258,  3003,  8006,  3017. 
Sparks  v.  Bntte  County  Gravel  Min.  Co.,  65 

Oal.  389,  d.  1883. 


Digitized  by 


Google 


TABLE  OF  GASES  DIGESTED. 


Sparks  V.  De  1»  Gaerra,  14  Oal.  106,  d.  12«. 
Sparks  V.  De  la  Guerra,  18  Gal.  676,  d.  1244. 
Sparks  V.  Hess,  16  Gal.  186,  d.  946,  2939, 2941, 

2942. 
Sparks  v.  Kohler,  3  CaL  299,  d.  166,  3066. 
Sparrow  v.  Bhoadea,  76  Gal.  208,  d.  1019. 
Spaulding  v.  Bradley,  79  GaL  449,  d.  210,  916, 

922,  963, 1900,  1901, 2723. 
Spaulding  T.  North  San  Francisco  Homestead 

etc.  Assn.,  87  GaL  40,  d.  2684,  2686,  2891, 

2696,  2699,  2720. 
Spaulding  v.  Wesson,  84  GaL  141,  d.  2684, 

2717,  2722. 
Spear  v.  Lyon,  89  Gal.  86,  d.  239, 1188. 
Spear  v.  Ward,  20  CaL  669,  d.  1172,  1374, 

1467, 1460. 
Spearman  y.  California  Street  B.  B.  Co.,  67 

Gal.  432,  d.  2062. 
Spears,  Ex  parte,  88  Gal.  640,  d.  1272, 1322. 
Speck  T.  Hoyt,  3  Gal.  413,  d.  216, 220. 
Spect  T.  Arnold,  62  Oal.  466,  d.  74,  76. 
Spect  Y.  Gregg,  61  Gal.  198,  d.  43,  168,  681, 

934,  949,  1020, 1151,  1156. 
Spect  V.  Hagar,  66  Cal.  443,  d.  27. 
Spect  T.  Spect,  88  Oal.  437,  d.  244, 1976. 
Spect  T.  Superior  Court  of  Colusa  Goon^,  69 

Oal.  819,  d.  2317. 
Specie  V.  Joy,  60  Cal.  278,  d.  630. 
Speer  t.  See  Tup  Co.,  13  Cal.  73,  d.  8061. 
Spegle  V.  Leese,  41  Oal.  416,  d.  1292. 
Spenoe  v.  Harvey,  22  Oal.  386,  d.  694, 2297. 
Spence  t.  Scott,  95  Oal.  162,  d.  189. 
Spenoe  v.  Scott,  97  Oal.  181,  d.  162. 
Spencer,  Estate  of.  96  CaL  448,  d.  91, 203, 205, 

1525,  3029,  3038. 
Spencer,  Ex  parte,  83  Oal.  400,  d.  1803, 1804. 
Spencer,  In  re,  82  Oal.  110,  d.  671, 1803. 
Spencer  v.  Doane,  23  Oal.  418,  d.  37,  224, 

2078. 
Spencer  v.  Geissman,  87  Oal.  96,  d.  1403, 1404. 
Spencer  t.  Houghton,  68  Gal.  82,  d.  1373, 

1378,  2762. 
Spencer  t.  Lawler,  79  Gal.  216,  d.  668. 
Spencer  T.  Long,  80  Oal.  700,  d.  2092,  2093, 

2664. 
Spencer  v.  l«ndle,  28  Gal.  276,  d.  2967. 
Spencer  t.  Vigneaux,  20  Gal.  442,  d.  1642, 1643. 
Spencer  v.  Winselman,  42  Gal.  479,  d.  295. 
Spencer  Greek  Water  Go.  v.  Vallejo,  48  Cal. 

70,  d.  1663, 1666. 
Sperry  ▼.  Percival  Milling  Co.,  81  Gal.  252,  d. 


Sperry  v.  Spaulding,  46  Gal.  644,  d.  428,  429, 

1622. 
Sperry  v.  Spaulding,  49  Gal.  252,  d.  217. 
Speyer  t.  Ihmels,  21  Cal.  280,  d.  202,  267, 331, 

1670. 
Spiers  v.  Duane,  64  Cal.  176,  d.  223, 1316. 


Spinetti  v.  BrignardeUo,  63  OaL  281,  d.  158^ 

108, 1600. 
Spinetti  t.  BrignardeUo,  64  GaL  621,  d.  19S. 
Spinney  v.  Griffith,  98  Cal.  149,  d.  1829, 18SL 
Splivalo  v.  Patten,  38  OaL  138,  d.  430. 
Spottiswood  T.  Weir,  66  Cal.  625,  d.  133, 1086, 

1146,  1164, 1165, 1176. 
Spottiswood  v.  Weir,  80  GaL  448,  d.  201,  218, 

1769,  2077,  2079, 2089. 
Spotts  V.  Hanley.  86  Gal.  166,  d.  24,  38, 174, 

210, 1030. 1622,  2072,  2627,  2528. 
Sprague  t.  Edwards,  48  Gal.  239,  d.  584,  948, 

2873,  2876. 
Sprague  v.  Fawoett,  63  OaL  408,  d.  141. 
Sprague  v.  Norway,  81  CaL  ITS,  d.  1044, 1947, 

2654. 
Spreckels  v.  Old,  72  Cal.  86,  d.  148,  244,  46S, 

938. 
Spriggs,  Estate  of,  20  GaL  121,  d.  1U4, 1121, 

1122. 
Spring  T.  Hewston,  62  Gal.  442,  d.  460,  466. 
Spring  T.  Hill,  6  GaL  17,  d.  976,  1988. 
Springer  v.  Green,  46  Oal.  73,  d.  610. 
Springer  v.  Schnltz,  64  Cal.  464,  d.  298. 
Spring  Valley  Water  Works,  Ex  parte,  17 

Gal.  132.  d.  488,  616. 
Spring  Valley  Water  Works  v.  Ashbury,  6S 

Gal.  126,  d.  2140,  2741. 
Spring  Valley  Water  Works  v.  Barber,  99  CiO. 

36,  d.  2800. 
Spring  Valley  Water  Worira  v.  Bartlett,  63 

Oal.  246,  d.  2614. 
Spring  Valley  Water  Works  v.  Board  of  Su- 
pervisors of  San  Francisco,  61  Oal.  3,  d.  629, 

2976. 
Spring  Valley  Water  Works  v.  Board  <rf  Su- 
pervisors of  San  Frandsoo,  61  OaL  18,  d. 

1781,  2976. 
Spring  Valley  Water  Wea-ks  v.  Bryant,  62  CaL 

132,  d.  484,  490,  2148,  2973,  2976,  2956. 
Spring  Valley  Water  Works  v.  Drinkhouae, 

92  Cal.  528,  d.  1065,  1067, 1069, 1070, 1071. 
Spring  Valley  Water  Works  v.  Drinkhouae, 

96  Cal.  220,  d.  273, 275, 1063. 
Spring  Valley  Water  Works  v.  San  Francisco, 

22  Cal.  434,  d.  614,  616,  617,  661, 1073, 1326, 

2648, 2078,  2974. 
Spring  Valley  Water  Wwks  v.  San  Francisco, 

52  Gal.  Ill,  d.  616, 2314, 2973,  2974,  2976. 
Spring  Valley  Water  Works  v.  San  Frandsoo, 

82  Cal.  286,  d.  2043, 2153,  2975,  2976. 
Spring  Valley  Water  Works  v.  San  Mateo 

Water  Works,  64  Oal.  123,  d.  1055, 1067. 
Spring  Valley  Water  Works  v.  Schottler,  62 

Oal.  69,  d.  494,  616,  637,  1324, 1325, 1364, 

2798,  2799,  2800,  2812,  2817,  2818,  2819. 
Squires  v.  Frooman,  10  Cal.  298,  d.  136. 
Squires  t.  Payne,  6  Cal.  654,  d.  2024.  266iS. 


Digitized  by 


Google 


TABLE  OF  CASES  DIQESTED. 


St.  Helena  Water  Oo.  t.  Forbes,  «2  Gal.  182, 

d.  lOM,  1056. 
St.  John  V.  Eidd,  26  Oal.  263,  d.  145,  1154, 

1634, 1024, 1925, 1938, 1940. 
St.  Loeky  v.  Davidson,  6  Oal.  643,  d.  2289. 
St.  Ores  T.  MoGlashen,  74  Gal.  148,  d.  803, 304, 

910. 
Stafford  V.  Lick,  7  OaL  479,  d.  552,  2442, 2448, 

2447,  2917. 
Stafford  t.  Lick,  10  Gal.  12,  d.  926,  2608. 
Stafford  v.  Lick,  18  Oal.  240.  d.  39. 
Stallard  ▼.  CuBhing,  76  GaL  472,  d.  997. 
Standart  v.  Round  Valley  Water  Go.,  77  OaL 

399,  d.  2389,  3017,  3018. 
Standley  t.  Stephens,  66  Gal.  641,  d.  88. 
Stanford  y.  Felt,  71  Gal.  240,  d.  3015. 
Stanford  t.  Scannell,  10  Cal.  7,  d.  1848. 
Stanford  t.  Worn,  27  Gal.  171,  d.  1069, 1061, 

1064. 
Stanislaus  Bridge  Oo.  t.  Horsley,  46  GaL  108, 

d.472. 
Stanley  t.  Green,  12  Gal.  148,  d.  48,  925,  984, 

942, 1139, 1166,  2116. 
Stanley  v.  McEliath,  86  Gal.  449,  d.  422,  424. 

427,  1652. 2214. 
Stanton  v.  French,  83  OaL  104,  d.  232,  1260. 
Stanton  T.French,  91  GaL  274,  d.  257,  1266, 

1267, 1731. 
Stanton  v.  Quinan,  91  Gal.  1,  d.  434, 1979. 
Stanway  v.  Babio,  51  Gal.  41,  d.  2352. 
StanwoodT.  Sage,22  Gal.  516,  d.  322,  1091, 

2241. 
Staples  ▼.  Gonnor,  79  Gal.  14,  d.  2629. 
Staples  T.  May,  87  GaL  178,  d.  1941,  2427. 

2428,2429,2749. 
Stark  T.  Barnes,  2  Oal.  162,  d.  148. 
Stark  T.  Barnes,  4  Oal* 412,  d.  1312. 
Stark  T.  Barrett,  16  OaL  361,  d.  12, 124,  878, 

1019, 1022, 1025,  2174,  2371,  2373. 
Stark  y.  Raney,  18  Gal.  622,  d.  966, 1472,  2660, 

2562,2607. 
Stark  y.  Wellman,  96  Gal.  400,  d.  1680, 2270. 
Starkie  v.  Perry,  71  Oal.  495,  d.  2161. 
State  y.  Gonkling,  19  Oal,  501,  d.  866,  2663. 
Stota  y.  McOauley.  16  Gal.  429,  d.  634, 2803, 

2304,  2470,  2471. 
Statay.McOlynn,  20  Gal.  233,  d.  264.  1499, 

1600, 1733,  2853,  8034,  3035, 8036. 
State  y.  Moore,  12  Cal.  66,  d.  1909, 2796.  2796, 

2811,  2812. 
State  y.  Foalterer,  16  Gal.  614,  d.  866,  367, 

2667,  2828. 
State  y.  Rogers,  13  GaL  169,  d.  70.  71,  682. 
State  y.  Smith, 70Gal.  163, d. 70,  71, 1086, 3079. 
State  y.  Steamship  Constitution,  42  Gal.  678, 

d.  626,  626. 
State  T.  Wells,  Faigo&Go.,  16  Oal.  886,  d.  462, 

2432. 

Cai.  Diearr,  Vob  ni— aoi 


Statler  T.  Broedel,  89  GaL  184,  d.  236. 
Stande  y.  Board  (k  Election  Gommrs.,  61  OaL 

813,  d.  532, 1041,  2030,  2291,  2511,  2599. 
Steams  y.  Aguirre,  6  GaL  176,  d.  605,  966, 

2167. 
Steams  y.  Aguirre,  7  Gal.  443,  d.  270,  961, 

1593,  1632. 
Steams  y.  Hooper,  78  Gal.  841,  d.  217,  3022. 
Stearns  y.  Martin,  4  Gal.  227,  d.  817,  2263, 

2912. 
Steams  y.  Marvin,  8  Oal.  376,  d.  90. 
Stechhan  y.  Roraback,  67  GaL  210,  d.  808. 
Stedman  y.  San  Franosco,  63  Oal.  193,  d.  2042. 
Steele  y.  Board  of  Supervisors  of  Merced 

Gounty.  62  Gal.  6,  d.  117. 
Steele  y.  Branch.  40  Gal.  4,  d.  508, 1980,  2033. 
Steele  y.  His  Creditors,  68  Cal.  244,  d.  386. 
Steele  y.  Pacific  Ooast  By.  Co.,  74  Gfd.  323, 

d.2418. 
Steen  y.  Hendy,  99  Oal.  178.    See  Faulkner  y. 

Hendy. 
Steen  y.  Williamson,  02  Cal.  66,  d.  2062. 
Stein  y.  Howard,  65  GaL  616,  d.  620. 
Steinbach  y.  Leeee,  13  Gal.  363,  d.  1070, 1986. 
Steinbach  y.  Leese,  27  Gal.  205,  d.  201,  810, 

2014,  2734. 
Steinbach  v.  Moore,  80  Cal.  408,  d.  1867, 1888, 

1900,  1004. 
Steinbacky.  Iltspatriok,  12  GaL  296,  d.  1002, 

1007. 
Steinbacky.  Krone,  86  Gal.  803,  d.  234,  260, 

1284,1309. 
Steinback  y.  Norwood,  57  Gal.  647,  d.  2880. 
Steinback  y.  Perkins,  68  OaL  86,  d.  1886. 
Steinburg  v.  Meany,  68  Gal.  425,  d.  3060,  8064, 
Stein  Canal  Go.  v.  Kern  Island  Irr.  eto.  Co., 

53  Cal.  563,  d.  2001,  2008. 
Steinhart  y.  National  Bank  of  D.  O.  Milla  A 

Co.,  04 Gal.  362,  d.  403,  404,  442,  2216. 
Stephens,  In  re,  84  Gal.  77,  d.  361. 
Stephens,  Matter  of,  77  Cal.  867,  d.  368. 
Stephens  y.  Doe,  73  GaL  26,  d.  1810. 
Stephens  y.  Hallstead,  68  Gal.   103,  d.  239, 

1366, 1367,  2566. 
Stephens  y.  Mansfield,  11  GktL  863,  d.  2, 1186. 
Stephens  y.Parrish,  83  Cal.  661,  d.  2240. 
Stephens  y.  Sonle,  83  OaL  438,  d.  48. 
Stephenson  y.  Hawkins,  67  Cal.  106,  d.  1078, 

1167. 
Stephenson  y.  Southern  Fac  Co.,  98  OaL  668, 

d.  1809, 1810. 
Sterling  y.  Hanson,  1  OaL  478,  d.  276,  1627, 

2167,  2567. 
Sterlii^  y.  Smith,  97  Oal.  343,  d.  62,  63,  54, 

1177, 1290. 
Stem  y.  Loewenthal,  77  GaL  340,  d.  1169, 2674. 
Stemee,  Ex  parte,  77  OaL  166,  d.  664, 669, 1380. 

1641, 1642. 


Digitized  by 


Google 


8234 


TABLE  OF  OASES  DIGESTED. 


Steraes,  Ex  parte,  S2  Cal.  24S,  d.  869, 1383. 
Stevens,  Estate  of,  83  Oal.  322,  d.  1093,  1094, 

1128,  1253,  1362,  2162. 
Stevens  v.  De  Gardona,  63  Oal.  487,  d.  1964, 

1965. 
Stevens  v.  Irwin,  12  Oal.  306.  d.  40, 1163, 1164, 

1664,  3071. 
Stevens  v.  Irwin,  16  Oal.  608,  d.  1344. 
Stevens  V.  Quirk,  60  Oal.  161,  d.  1034. 
Stevens  v.  Boss,  1  Oal.  94,  d.  99, 288, 961, 2238, 

2246. 
Stevens  t.  San   Francisco  and  ITcxth  Fac. 

B.  B.  Oo.,  100  Oal.  664,  d.  1176, 1181,  1626, 

1626, 1820, 1821. 
Stevens  v.  Stewart,  3  OaL  140,  d.  2486,  2488, 

2490. 
Stevenson,  EsUte  of,  72  OaL  164,  d.  1230. 
Stevenson  v.  Bennett,  86  OaL  424,  d.  1888, 

1808,1904. 
Stevenson  r.  Oolgan,  91  OaL  640,  d*  637,  664. 
Stevenson  t.  Uck,  1  Oal.  128,  d.  2863. 
Stevenson  v.  Smith,  28  OaL  102,  d.  176,  911, 

2871. 
Stevenson  v.  Steinberg,  82  Oal.  878,  d.  126. 
Stevenson  v.  Saperior  Court  of  San  Francisco, 

62  Cal.  60,  d.  1228. 
Steward  v.  Hinkel,  72  Oal.  187,  d.  267,  1000, 

1688. 
Stewart,  EsUte  of,  74  Oal.  96.  d.  8046. 
Stewart,  In  re,  100  OaL  246,  d.  3037. 
Stewart  v.  Levy.  86  Oal.  169,  d.  802,  1626. 

2197,  2500,  2602. 
Stewart  v.  Mahoney  Min.  Oo.,  64  Oal.  140, 

d.  660,  706. 
Stewart  v.  Nevins,  60  Oal.  276,  d.  1239. 
Stewart  v.  Powers.  98  Oal.  614.  d.  1949, 1967, 

2336. 
Stewart  v.  Bobinson,  76  CaL  164,  d.  367. 
Stewart  v.  Scannell,  8  Cal.  80,  d.  1343, 1846. 
Stewart  v.  Spaulding,  72  Cal.  264.  d.  388, 

1663. 1660,  2170,  2198,  2199. 
Stewart  v.  Street,  10  Oal.  372,  d.  414,  2250. 
Stewart  V.  Saperior  Ooort,  100  OaL  648,  d.  185, 

188, 1604. 
Stewart  t.  Sntherlaad,  98  Cal.  270.  d.  677, 

940,2338. 
Stewart  v.  Taylor,  68  Oal.  6,  d.  184.  2100. 

2461.  2462. 
Stewart  v.  Thompson,  32  CaL  260,  d.  9636. 
Stewart  v.  Tipton,  56  Cal.  52,  d.  518. 
Stewart  v.  Whitlock,  58  Cal.  2,  d.  1416. 
Stice,  Ex  parte,  70  CaL  61.  d.  666.  764. 
Stich  V.  Dickinson.  38  Cal.  608.  d.  108. 1669. 
StUee  v.  Laird,  6  Cal.  120,  d.  2119. 
StiU  T.  Sannders,  8  Cal.  281,  d.  198,  1079, 

1084. 
Stilphen  v.  Ware,  46  Cal.  110,  d.  2625. 
Stinchfield  v.  OUlis,  96  CaL  33.  d.  1932. 1040. 


Stinson  V.  Carpenter.  78  Oal.  671,  d.  267S. 
Stoakes  v.  Barrett.  6  Oal.  36,  d.  1908,  1910; 

1911. 
Stoakes  v.  Monroe,  36  OaL  388,  d.  1988,  2078. 

2079,2080. 
Stockman  v.  Biverside  etc.  Co.,  64  OaL  67,  d. 

240,  674, 1084,  1142. 
Stockton  V.  Clark,  68  Oal.  82,  d.  2692. 
Stockton  Y.  Oreanw.  46  Cal.  247,  d.  168. 169. 
Stockton  V.  Creanor,  46  OaL   643,  d.  2687, 

2692,  2693,  2710. 
Stockton  T.  Dahl,  66  Oal.  877,  d.  2718. 
Stockton  V.  Dunham,  60  Cal.  600,  d.  1187, 

2704,  2705. 
Stockton  V.  Qarfrias,  12  Cal.  316,  d.  461, 2863. 
Stockton  v.  Knock,  7S  OaL  426,  d.  1177, 1806, 

1806. 
Stockton  ▼.  Shasta  Oonnty,  11  Oal.  113.  d.  2662. 
Stockton  V.  Skinner,  53  Cal.  86.  d.  2689. 
Stockton  V.  Weber.  98  OaL  438,  d.  482,  941. 

V40y    V4Vy    VOUa 

Stockton  T.  Western  Fire  and  Marine  las. 

Co.,  73  Oal.  621,  d.  2804,  2830. 
Stockton  V.  Whitmoie,  60  OaL  664,  d.  S0S7, 


Stockton  Bnilding  and  Loui  Assn.  t.  Qtahn- 

ers,  66  Cal.  93,  d.  1429,  2111. 
Stockton  Building  and  Loan  Assn.  t.  Chal- 
mers, 76  Oal.  332,  d.  1251. 
Stockton  etc  Agricultural  Works  ▼.  Glen's 

FaUs  Ins.  Co.,  98  Oal.  667,  d.  60,  80,  299, 

300, 1330, 1538, 1640, 1648. 1540,  1593. 
Stockton  etc  B.  B.  Oo.  y.  Galgiani,  49  Oil. 

189,  d.  86,  96.  271, 1066. 1070. 
Stockton  etc.  By.  Co.  ▼.  Stockton,  41  OaL  147, 

d.  536, 1064,  2404,  2406,  2660,  2661,  2791. 
Stockton  etc  B.  B.  Oo.  v.  Stockton,  61  Oal. 

328,  d.  1769,  2405,  2406. 
Stockton  etc  Gravel  Boad  Co.  v.  Stockton  etc 

B.  B.  Co.,  46  Cal.  680,  d.  616,  638,  2901. 
Stockton  etc.  Gravel  Bead  Co.  v.  Stockton  etc 

B.  B.  Co.,  63  OaL  11,  d.  2867. 
Stockton  Savings  etc  Oo.  v.  Donnelly,  00  OaL 

481.  4SZ,  d.  2007. 
Stockton  Savings  etc.  Soc  y.  Giddings,  90  (M. 

84,  d.  427,  428. 
Stockton  Savings  etc.  Soc  t.  HOdieth,  58  OaL 

721,  d.  602. 
Stockton  Savings  Bank  T.  Staples.  96  OaL  189. 

d.  32,  238,  638,  1449. 
Stoddard  v.  Treadwell,  26  Cal.  294,  d.  687. 689> 

690,  2242.  2260. 
Stoddard  v.  Treadwell,  29  Oal.  281,  d.  900, 

WI,  670. 
Stoddard  v.  WiUiams,  66  Cal.  472,  d.  SISO. 
Stoddart  v.  Bui^,  63  Oal.  394,  d.  168,  2396, 

2398.2400. 
Stoddart  v.  Van  I>yke,  12  Oal.  437,  d.  2U6. 


Digitized  by 


Google 


TABLE  OF  OASES  DIQESTED. 


<t2S5 


fitohr  Y.  San  Frsndaoo  Musical  Fund  Soc.,  82 

0«1.  667,  d.  2903. 
Stokes  V.  Balaam,  78  Gal.  164,  d.  2493, 8870. 
StokeB  T.  Oeddes,  46  Cal.  17,  d.  2834,  2839, 

2840. 
Stokes  V.  Stevens,  40  Cal.  391,  d.  2193,  2196, 

2202.  2210. 
Stoll  y.  Beecher,  94  Oal.  1,  d.  461,  462,  470. 
Stone  V.  Brooks,  36  Oal.  489,  d.  916,  917,  920. 
Stone  V.  Bumpua,  40  Cal.  428,  d.  1928,  1929, 

2121.  2983. 
Stone  V.  Bumpua,  46  Oal.  218,  d.  1931, 1934. 
Stone  V.  Bunker  Hill  Oo.,  28  GaL  497,  d.  94, 

702. 
Stone  T.  Elkins,  24  Cal.  126,  d.  1048. 
Stone  T.  Fouse,  3  Oal.  292,  d.  1679,  2194, 2211. 
Stone  T.  Geyser  Quicksilver  Min.  Co.,  62  Oal. 

316,  d.  1630,  1928, 1924. 
Stone  v.  HammeU,  83  Cal.  647,  d.  2632,  2763. 
Stone  V.  McCann,  79  Cal.  460,  d.  1412, 1773. 
Stone  T.  Stone,  17  Oal.  613,  d.  162, 160, 180. 
Stooesifer  t.  Armstrong,  86  OaL  694,  d.  130, 

182. 
Stonesiler  v.  Eilburn,  04  Gal.  83,  d.  102, 131. 
Stony  Hill  Turnpike  Road  Co.  v.  Board  of 

Supervisors  of  Placer  County,  88  Cal.  632,  d. 

1782. 
Stoops  V.  Woods,  46  Cal.  489,  d.  1612,  1619, 

1620. 
Stoppelkamp  v.  Mangeot,  42  Cal.  316,  d.  1308, 

1311, 1705, 1724. 
Storch  V.  McCain,  86  Cal.  S04,  d.  249, 418,  676, 

1983, 1986, 1998. 
Storke  t.  Storke,  99  Cal.  621.  d.  1801, 1802. 
Story  T.  Robinson,  32  Gal.  206,  d.  76,  2866. 
Story  T.  Story  <Sc  Isham  Commercial  Co.,  100 

Cal.  41,  d.  182. 
Story  i  Isham  Commercial  Oo.  v.  Story,  100 

Cal.  30,  d.  686,  687,  688,  970, 1660. 
Stott,  Estate  of,  62  Oal.  403,  d.  1264, 1267. 
Stoughton  v.  Swan,  4  Oal.  213,  d.  422. 
Stout  V.  Coffin,  28  Oal.  66,  d.  606,  2912. 
Stout  y.  Macy,  22  OaL  647,  d.  1198. 
Stow,  In  re,  98  Cal.  687,  d.  2148. 
Stowell  y.  Simmons,  1  Oal.  462,  d.  1880. 
Stowell  y.  Waddingham,  100  OaU  7,  d.  480, 

1489. 
Stoyell  y.  Cole,  19  Cal.  602,  d.  2098. 
Strang  v.  Ryan,  46  Oal.  83,  d.  169, 1919, 1925, 

1943. 
Strange,  Ex  parte,  69  Cal.  416,  d.  370. 
Strathem  v.  Dakin,  68  Cal.  478,  d.  177. 
Stratmann,  Ex  parte,  89  Cal.  617,  d.  704,  705, 

1664. 
Stratton  v.  California  Land  etc.  Co.,  86  Oal. 

363,  d.  2397,  2927,  2934.  2938. 
Stratton  y.  Graham,  68  Gal.  168,  d.  119. 
Stratton  v.  Green,  46  Cal.  149,  d.  610,  970. 


Slreeter  y.  Rush,  25  Cal.  67,  d.  908. 
Stretch  y.  Talmadge,  66  Cal.  610,  d.  2211. 
Strickland  v.  Holbrooke,  75  Cal.  268,  d.  412. 
Stringer  v.  Davis,  30  Oal.  818,  d.  2022,  2027, 

2233,2268. 
Stringer  v.  Davis,  86  Oal.  25,  d.  1612,  2024, 

2459. 
Strohlburg  y.  Jones,  78  Cal.  881,  d.  1709, 2864. 
Strong  v.  Grant,  99  Cal.  100,  d.  1771,  1772. 
Strong  y.  Patterson,  6  Oal.  166,  d.  2551. 
Strong  y.  Sacramento  etc.  R.  R.  Co.,  61  OaL 

826,  d.  2058,  2414,  2416. 
Strong  y.  Stapp,  74  Cal.  280,  d.  1570,  2207. 
Strouse  v.  Police  Court  of  San  Frandsco,  86 

Cal.  49,  d.  2317. 
Strout  y.  Natoma  Water  and  Min.  Oo.,  9  Cal. 

78,  d.  1862. 
Strozynski  v.  Strosynski,  97  Oal.  180,  d.  214, 

256,  259,  1806. 
Strueven  v.  His  Creditors,  62  Cal.  46,  d.  227, 

377. 
Stuart,  In  re,  53  Oal.  746,  d.  629,  701,  2188. 
Stuart,  In  re,  61  Cal.  374  d.  2166. 
Stuart  y.  Adams,  89  Cal.  867,  d.  1941, 1948. 
Stuart  V.  AUen,  16  Cal.  478,  d.  1113,  1114, 

1116, 1117, 1118,  1119, 1121,  1124. 
Stuart  y.  Haight,  39  Cal.  87,  d.  2363. 
Stuart  v.  Hofiman,  68  Cal.  381,  d.  239, 1766. 
Stuart  y.  Lander,  16  Cal.  372,  d.  1592,  1688, 

1699,  2639. 
Stufflebeem  y.  Arnold,  57  Oal.  11,  d.  1172. 
Sturgis  v.  Galindo,  59  Cal.  28,  d.  2580,  2581, 

2686. 
Stuttmeister,  Estate  of,  76  Oal.  346,  d.  1096. 
Stuttmeister  y.  Superior  Court,  71  Cal.  822,  d. 

486,  487. 
Stuttmeister  y.  Superior  Qourt,  72  Cal.  487,  d. 

02. 
Sublette  y.  Melhado,  1  Oal.  104,  d.  2549. 
Sublette  y.  Tinney,  9  Oal.  428,  d.  2636,  2640. 
Sukeforth  y.  Lord,  87  Cal.  399,  d.  223,  1326> 

1336,  1337,1342, 1854,  1366, 1629,  1535,  2099. 
Snllenberger,  Estate  of,  72  Cal.  649,  d.  8, 1098, 

1100,  2116. 
Sullivan  y.  Beardsley,  66  Cal.  608,  d.  1721. 
Sullivan  y.  Gary,  17  Cal.  80,  d.  IH,  1308, 1810, 

1313, 1696. 
Sullivan  y.  Davis,  4  Cal.  291,  d.  38, 1003, 1216, 

1681. 
Sullivan  v.  Grass  Valley  etc.  Min.  Co.,  77  Cal. 

418,  d.  608,  649,  2220. 
Sullivan  v.  Hendrickson,  54  Oal.  268,  d.  1410. 
Sullivan  v.  Mier,  67  Cal.  264,  d.  2718. 
Sullivan  v.  Moorhead,  99  Cal.  157,  d.  2489, 

2440. 
SulUvan  v.  Royer,  72  Oal.  248,  d.  1492,  2117, 

2119,  2123,  2278. 
Sullivan  y.  Shanklin,  68  Oal.  247,  d.  1778. 


Digitized  by 


Google 


82M 


TABLE  OF  CASES  DIGESTED. 


Bamnn  T.  SalUvan,  98  OaL  187,  d.  681, 1433. 
BuUivan  t.  Trionio  etc  Mia.  Co.,  29  Cal.  685, 

d.  636,  636. 
Stillivan  ▼.  Trianto  etc.  Co.,  38  Cal.  885,  d.  94, 

1601. 
BalUvan  v.  Triunto  etc.  Min.  Co.,  89  Cal.  469, 

d.  626,  636,  638,  648,  663, 1614. 
SalUvan  t.  Wallace,  73  Cal.  307,  d.  217, 261, 

2086,2481. 
Snllivan  v.  Zeiner,  98  Cal.  346,  d.  20,992, 994. 
Sulzberger  v.  Solaberger,  60  Cal.  386,  d.  1424. 

1426, 1427. 
Sammera  t.  DicUiiaoii,  9  CaL  664,  d.  2376, 

2770,  2778. 
Sommers  v.  Earish,  10  Oal.  347,  d.  1603, 1609, 

2164,  2168,  2169,  2268. 
Sirnol  ▼.  Hepbom,  1  Cal.  264,  d.  23,  26,  230, 

989,  940, 1000, 1001, 1003, 1474.  2346. 
Sunol  V.  MoUoy,63  Cal.  369,  d.  977, 2026. 
SoToccoY.  Gearjr,  3  Cal.  69,  d.  1074. 
Survey  v.  Wells,  Fargo  <Sc  Co.,  6  Cal.  124,  d.  406. 
Sntherland  v.  Sweem,  53  Cal.  48,  d.  168Q. 
Sntro  ▼.  Dunn,  74  Cal.  693,  d.  463. 
Satro  T.  Pettit,  74  Cal.  332,  d.  460, 462. 
Satro  V.  Bhodes,  92  Cal.  117,  d.  462. 
Sutter  V.  Cox,  6  Cal.  416,  d.  221, 1629. 
Sutter  T.  San  Francisco,  36  Cal.  112,  d.  07, 162, 

276, 2174,  2176. 
Sutter  Street  B.  B.  Co.  t.  Baum,  66  Cal.  44, 

d.661. 
Sutton  y.  Fanett,  61  Cal.  12,  d.  2377,  2780. 
Sutton  V.  Symons,  97  Cal.  475,  d.  108, 166. 
Sutton  T.  Symons,  100  Oal.  676,  d.  90,  2087, 

2097. 
Suydam  t.  Pitcher,  4  Oal.  280,  d.  293, 1638. 
Swain,  Estate  of,  67  CaL  637,  d.  1097,  1098, 

1100. 
Swain  v.  Bnmette,  76  OaL  299,  d.  162,  231, 

699,  2237,  2693,  2694. 
Swain  y.  Bumette,  89  Oal.  664,  d.  43,  99, 

2588,  2611,  2612. 
Swain  y.  Chase,  12  Cal.  283,  d.  1694,  2732. 
Swain  y.  Duane,  48  Oal.  368,  d.  1447, 1464, 

1466,  2521. 
Swain  y.  Fourteenth  Street  By.,  93  Oal.  179, 

d.  219,  910,  2062,  2423,  2424. 
Swain  •%  Grangera'  Union  of  San  Joaquin 

County,  69  Cal.  186,  d.  1171. 
Swain  y.  Graves,  8  Cal.  649,  d.  119, 122, 448. 
Swain  y.  Naglee,  17  Cal.  416,  d.  216, 1163. 
Swain  v.  Naglee,  19  Cal.  127,  d.  281,  669. 
Swain  y.  Stockton  Sayings  etc.  Soc.,  78  Cal. 

600,  d.  1211. 
Swall  y.  Clarke,  61  Oal.  227,  d.  430,  709. 
Swamp  etc.  Diet.  No.  110  y.Feck,  60  Oal.  403, 

d.  2257,  2784,  2787. 
Swamp  Land  Dist.  No.  121  y.  Haggin,  64  Cal. 
204,  d.  1658,  2786. 


Swamp  Land  Dist.  No.  307  y.  Owynn,  70  OU. 

666,  d.  2786,  2788. 
Swamp  Land  Dist.  No.  160  y.  ffilyar.  96  OaL 

51,  d.  558,  2034,  2783,  2784,  2787,  2788. 
Swamp  Land  Reclamation  Dist.  No.  407  t« 

Wilcox.  75  Cal.  443,  d.  2786,  2787,  2788. 
Swan  y.  Chorpenning,  20  Cal.  182,  d.  593. 
Swanger  y.  Mayberry,  69  CaL  91,  d.  414. 
Swanston  v.  Sublette,  1  Cal.  123,  d.  262, 1204. 
Swartzy.  Hazlett,  8  CaL  118,  d.  1339,  13«>, 

1360, 1866. 
Swaaey  v.  Adair,  83  OiL  186,  d.  Ill,  123, 125, 

144,  192. 
Swasey  v.  Adair,  88  Cal.  179,  d.  1668,  1669, 

1670,  2264,  2276,  2468. 
Swaaey  y.  Adair,  88  CaL  203,  d.  188. 
Sweeney  v.  Central  Pac  B.  B.  Co.,  67  OaL  16, 

d.  1810, 1814,  2070. 
Sweeney  v.  BeiUy,  42  Oal.  402,  d.  8,  118,  2tt, 

1004, 1014. 
Sweeney  y.  Stanford,  60  Oal.  362,  d.  963, 1662, 

1670. 
Sweeney  v  Stanford,  67  CaL  635,  d.  2200. 
Sweeny  y.  Maynard,  62  Cal.  468,  d.  1^6, 

2616. 
Sweet  y.  Burdett,  40  CaL  87,  d.  7, 888. 
Sweet  y.  "nee,  45  Cal.  71,  d.  88. 
Sweetland  y.  Froe,  6  Cal.  144,  d.  2331,  2837. 
Sweetland  y.  Hill,  8  Oal.  556,  d.  3, 1004. 
Sweetland  y.  Shattuck,  66  Cal.  81,  d.  225. 
Sweetser  v.  Dobbins,  66  Cal.  528,  d.  1084. 
Swift,  Guardianship  of,  47  Cal.  629,  d.  1378. 
Swifty.Arents,  4Cal.  380,  d.  1080. 
Swift  y.  Canavan,  52  Cal.  417,  d.  1290, 2882. 
Swift  y.  Canovan,  47  Cal.  86,  d.  958,  2246. 
Swift  y.  Goodrich.  70  Cal.  103,  d.  3020. 
Swift  y.  Kraemer,  13  Cal.  526,  d.  1989. 
Swift  y.  Muygridge,  8  Oal.  445,  d.  1289, 1281. 
Swift  y .  San  Francisco  Stock  Exchange  Board. 

67  Cal.  567,  d.  2669. 
Swift  y.  Shepard,  64  Cal.  423,  d.  184. 
Swift  y.  Swift,  40  Cal.  456,  d.  1374. 
Swift  y.  Swift,  46  Cal.  266,  d.  66.  2806, 2613. 
Swim  V.  Wilson,  90  CaL  126,  d.  473. 
Swinford  v.  Bogers,  23  Oal.  233,  d.  1350. 
Swinnerton  v.  Monterey  County,  76  Oal.  IIS, 

d.  368,  2134. 
Switser  y.  Baker,  96  Oal.  539,  d.  1368. 
Sykesy.  Lawler,  49  Oal.  286,  d.  2051,2162. 
Sylvester,  Ex  parte,  81  Cal.  199,  d.  784. 
Symons  v.  BunneU,  80  Cal.  330,  d.  2067,  2086. 

Taaffe  y.  Josephson,  7  CaL  362,  d.  961, 1631. 
Taafte  y.  Bosenthal,  7  Cal.  514,  d,  100,  331. 
Table  Mountain  etc.  Co.  y.  Chavanne,  70  Cal. 

616,  d.  3020. 
Table  Mountain  Tunnel  Co.  v.  Stranahan,  » 

Cal.  198,  d.  1816, 1919,  1923,  1938, 1938. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


S237 


Table  Mountain  Tunnel  Oo.  T.  Stranahan,  21 

Cal.  648,  d.  1734. 
Table  Mountain  Tunnel  Co.  v.  Stranahan,  81 

Cal.  387,  d.  1917,  1918,  1919,  1920,  2689. 
Tabor  t.  Staniels,  2  Oal.  240,  d.  8054. 
Taftt  y.  Piesidio  etc.  B.  R.,  84  Cal.  181,  d.  52 

628. 
Taffta  T.  ManloTO,  14  Gal.  47,  d.  887,  890, 

1204. 
Taggart  v.  San  Antonio  Ridge  Ditch  and  Min. 

Co.,  18  Cal.  460,  d.  1991. 
Tait  ▼.  Hall,  71  Cal.  149,  d.  1162, 1164, 1803. 
Talbert  v.  Hopper,  42  Cal.  897,  d.  706,  948, 

1020. 1661. 
Talbert  T.  Singleton,  42  Oal.  890,  d.  448, 1016, 

2111,  2482. 
Talbert  v.  Stewart,  89  Cal.  602,  d.  12. 
Talcott  T.  Blanding,  64  Cal.  289,  d.  1884,  2181. 
Talcott  T.  Harbor  Commrs.,  68  Oal.  109,  d. 

1385, 1783,  2657. 
Tanner,  Estate  of,  70  Oal.  22,  d.  134. 
Taneman  v.  Fans,  60  Cal.  663,  d.  82. 
Tape  V.  Hurley,  66  Cal.  473,  d.  2689. 
Tapia  v  Demartini,  77  Oal.  383,  d.  1886, 1949, 

1962,  2877. 
Tappan  ▼.  Albany  Brewing  Co.,  80  Cal.  670, 

d.  696. 
TappendorS  T.  Downing,  76  Oal.  169,  d.  984, 


Tarbell  y.  Central  Pao.  B.  B.  Co.,  84  Oal. 

616,  d.  610,  611,  614. 
Tarpy  v.  Shepherd,  80  Cal.  180,  d.  2872. 
Tarpey  y.  Shillenberger,  10  Cal.  890,  d.  1600, 

2760. 
Tartar  v.  Finch,  9  Cal.  276,  d.  1278. 
Tartar  y.  Hall,  8  Cal.  268,  d.  1136. 
Tartar  y.  Spring  Creek  Co.,  6  Cal.  895,  d. 

1911,  2829. 
Tate  T.  Sacramento,  60  Oal.  242,  d.  922. 
Tatum  T.  Rosenthal,  96  Cal.  129,  d.  624, 1080. 
Tatum  T.  Thompson,  86  Cal.  203,  d.  1717. 
Tav  y.  Hawley,  89  Cal.  93,  d.  1632, 1648. 
Taylor,  Estate  of,  10  Oal.  482,  d.  1242. 
Taylor,  Estate  of,  16  Cal.  434,  d.  1242. 
Taylor,  Estate  of,  62  Cal.  477,  d.  1238. 
Taylor,  Estate  of,  92  Oal.  664,  d.  249,  3029. 
Taylor,  Ex  parte,  87  Cal.  91,  d.  2118,  2119, 

2167,  2168. 
Taylor  Y.  Baldwin,  78  Cal.  617,  d.  1270. 
Taylor  v.  Bidwell,  66  Cal.  489,  d.  1761,  2224. 
Taylor  v.  Black  IMamond  Coal  Min.  Co.,  86 

Oal.  689,  d.  311. 
Taylor  t.  Brooks,  5  Oal.  382,  d.   698. 
Taylor  v.  Brown,  4  Cal.  188,  d.  2665. 
Taylor  v.  California  Stage  Co.,  6  Oal.  228,  d. 

1686,  2070,  2078. 
Taylor  v.  Castie,  42  Oal.  367,  d.  1618,  2189. 

2190,  2101. 


Taylor  v.  Central  Pac.  R.  R.  Co.,  67  Oal.  616, 

d.  1289,  2113,  2947. 
Taylor  v.  Clark,  49  Oal.  671,  d.  1149. 
Taylor  v.  Donner,  81  Cal.  480,  d.  2704,  2707, 

2719. 
Taylor  v.Esoandon,  50  Cal.  428,  d.  1865,  1883. 
Taylor  v.  Ford,  92  Cal.  419,  d.  1668. 
Taylor  t.  Hargous,  4  Cal.  268,  d.  1399,  1460, 

1407,  1420. 
Taylor  t.  Hughes,  62  Gal.  88,  d.  489. 
Taylor  t.  McClain,  60  Cal.  651,  d.  1968. 
Taylor  t.  McEinley,  4  Oal.  104,  d.  216. 
Taylor  t.  McKinney,  20  Oal.  618,  d.  2989. 
Taylor  v.  McLain,  64  Cal.  613,  d.  901,  1732, 

1963. 
Taylor  v.  Middleton.  67  Cal.  666,  d.  1629, 1914, 

1926,2235. 
Taylor  t.  North  Fac.  Coast  R.  R.  Co.,  66  Oal. 

317,  d.  905. 
Taylor  t.  North  Star  Gold  Min.  Co.,  79  Oal. 

286,  d.  642. 
Taylor  v.  Opperman,  79  Cal.  468,  d.  963, 1443. 
Taylor  v.  Palmer,  31  Oal.  240,  666,  d.  1606, 

2652,  2688,  2693,  2694,  2896,  2697,  2701,  2702, 

2703,  2712,  2720,  2721,  2790,  2701. 
Taylor  t.  Randall,  6  Cal.  79,  d.  364, 1640. 
Taylor  t.  Reynolds,  63  Cal.  686,  d.  1291,  2764. 
Taylor  t.  Reynolds,  92  Cal.  673,  d.  1669. 
Taylor  t.  Robinson,  14  Cal.  396,  d.  41,  44,  60, 

61. 
Taylor  v.  Seymour,  6  Oal.  612,  d.  330. 
Taylor  v.  Shew,  39  Oal.  636,  d.  182. 
Taylor  v.  Soldati,  68  Cal.  27,  d.  1705. 
Taylor  v.  Terry,  71  Cal.  46,  d,  1320, 1729. 
Taylor  v.  The  Colombia,  6  Cal.  268,  d.  18. 
Taylor  v.  Underbill,  40  Oal.  471,  d.  1498,  2776. 

2980. 
Tayloi  V.  Wamaky,  66  Oal.  860,  d.  996. 
Taylor  y.  Western  Pac.  R.  R.  Co.,  46  Oal.  823, 

d.  009, 1680,  2172,  2418. 
Taylor  y.  Western- Pao.  B.  B.  Go.,  46  Gal. 

324,  d.  2056. 
Taylor  t.  Weston,  77  Cal.  634,  d.  2346,  2S4a, 

2361,2366. 
Taylor  v.  Woodward,  10  Cal.  90,  d.  1142,  2332. 
Tebbs  T.  Weatherwax,  23  Cal.  68,  d.  226,  238. 
Tehama  County  t.  Bryan,  68  Oal.  67,  d.  1880, 

1800, 1391, 1892, 1395,  2256. 
Tell  T.  Gibson,  66  Oal.  247,  d.  1466. 
Temple  v.  Alexander,  63  Gal.  3,  d.  2566,  2668. 
Temple  T.  Superior  Court  of  Los  Angeles 

County,  70  Cal.  211,  d.  667,  668. 
Templeton  y.  Cobum,  48  Cal.  568,  d.  8021. 
Templeton  t.  Poole,  59  Cal.  286,  d.  62. 
Templeton  T.  Twelfth  Dist.  Court,  47  Cal.  70, 

d.  1061. 
Tendesen  ▼.  Marshall,  3  Oal.  440,  d.  2864. 
Tennant  y.  Pfister,  46  Oal.  270,  d.  2168,  224S. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


Tennant  t.  Pflater,  61  Cal.  611,  d.  264,  2167, 

2168. 
Tennenbrock  t.  Sooth  Pao.  Gout  R.  R.  Go., 

69  Oal.  269,  d.  2413. 
Tennejr  y.  Minera'  Ditch  Co.,  7  0«I.  336,  d. 

1936. 
Teraey  v.  Doten,  70  Gal.  399,  d.  2488. 
TerriU  v.  Groves,  18  Gal.  149,  d.  2806. 
Terry  y.  Hammond,  63  Cal.  120,  d.  438. 
Terry  y.  Hammonds,  47  GaL  32,  d.  1467, 1461, 

1462, 1606. 
Terry  T.  Megerle,  24  GaL  600,  d.  2324,  2326, 

2376. 
Terry  T.  Sickles,  13  Gal.  427,  d.  9, 10,  2266. 
Teschemacher  v.  Thompson,  18  Cal.  11,  d. 

970,  1233, 1666, 1869, 1881, 1882,  1893,  1896, 

1897,  2769. 
Teyis  ▼.  Ellis,  26  Gal.  616,  d.  1036, 1488. 
Tevis  V.  Hicks,  38  Cal.  234,  d.  821, 679. 
Teyis  y.  Hicks,  41  Cal.  123,  d.  239,  397, 1366, 

1857, 1604,  2234, 2263,  2963. 
Teyis  v.  O'ConneU,  21  Cal.  612,  d.  122, 124. 
Tevis  T.  Pitcher,  10  Gal.  466,  d.  620,  3028, 

8027,3032. 
Tevis  v.  Bandall,  6  Cal.  632,  d.  423,  464,  2108, 

2109. 
Teyis  y.  Wood,  6  Cal.  393,  d.  423. 
Tewksbury  y.  Derosier,  69  Cal.  100,  d.  2366. 
Tewksbory  y.  LaSan,  1  Cal.  129,  d.  2927. 
Tewksbury  y.  Magraff,  33  Cal.  237,  d.  269, 

1282,  1710,  1711. 
Tewksbnry  v.  O'ConneU,  21  Gal.  60,  d.  602, 

2176. 
Tewksbury  y.  O'ConneU,  26  Gal.  262,  d.  1309, 

1819, 1320. 
Tewksbury  y.  Froyisao,  12  Gal.  20,  d.  2176, 

2180. 
Thayer  y.  White,  S  Cal.  228,  d.  2926. 
Theilman  y.  Superior  Court,  96  Cal.  224,  d. 

369. 
Thelin  y.  Stewart.  100  Gal.  372,  d.  260, 1681, 


TheUer  y.  Such,  67  Cal.  447,  d.  2205,  2308. 
Thiele  y.  Eoster,  63  Cal.  241,  d.  217,  219,  224. 
Thistleton,  Ex  parte,  52  Cal.  220,  d.  109,  283, 

705. 
Thomas,  Ex  parte,  71  Gal.  204,  d.  1760. 
Thomas  v.  Anderson,  66  Cal.  43,  d.  105. 
Thomas   ▼.  Anderson,  68  Cal.  99,  d.  1662, 

2167. 
Thomas  v.  Armstrong,  7  Gal.  286,  d.  1203, 1279. 
Thomas  v.  Black,  84  Cal.  221,  d.  223, 679, 1166, 

1178,  1367,  2460. 
.  Thomas  v.  Crow,  65  CaL  470,  d.  309. 
Thomas  v.  Desmond,  63  Gal.  426,  d.  1464, 1468, 


Thomas  v.  England,  71  Cal.  456,  d.  20,  992. 
Thomas  v.  Fogarty,  19  Cal.  644,  d.  706. 


Thomas  v.  Jameoon,  77  OaL  91,  d.  900,  S88l^ 

2884. 
Thomas  v.  Jnstioe's  Court  of  San  Vnaaaeo, 

80  Cal.  40,  d.  1097,  2316. 
Thomas  v.  Lawlor,  53  Gal.  406,  d.  1018,  2380. 
Thomas  v.  Moody,  67  Gal.  216,  d.  4a 
Thomas  v.  Parker,  97  Cal.  466,  d.  1240. 
Thomas  v.  PUcerviUe  etc.  Min.  Co.,  66  GaL 

600,  d.  660,  2950,  2958. 
Thomas  y.  Bock  Island  etc  Min.  Co.,  M  OaL 

678,  d.  314, 1647. 
Thomaa  y.  Tanlieo,  28  GaL  616,  d.  2448. 
Thomason  y.  Ashwortb,  78  OaL  78,  d.  2030^ 

2687,  %91.  2692. 
Thomason  v.  Rugglea,  69  GaL  466,  d.  631, 

2663,  2672,  2692,  2702. 
Thomasson  y.  Wood,  42  GaL  416,  d.  260.  583. 
Thompson  y.  Brandt,  96  Gal.  166,  d.  2968. 
Thompson  y.  Brannan,  76  OaL  618,  d.  243, 

671,  2116. 
Thompson  y.  GonnoUy,  42  GaL  813,  d.  163S. 
Thompeon  y.  GonnoUy,  43  GaL  636,  d.  107, 

177,  199,  2096. 

Thompson  y.  Oorpstein,  62  OaL  663,  d.  76, 269, 

2463. 
Thompeon  y.  Doaksnm,  OS  OaL  60S,  d.  11S7, 

1473, 1474,  2355,  2376. 
Thompeon  v.  Felton,  64  Gal.  647,  d.  20, 21, 24, 

239. 
Thompeon  y.  Hancock,  51  GaL  110,  d.  174, 

178,  2281,  2355. 

Thompson  y.  Hoge,  30  Cal.  179,  d.  2685. 
Thompson  y.  Johnson,  60  Cal.  292,  d.  2270. 
Thompson  y.  Langhlin,  91  Gal.  313,  d.  1483, 

1486,2463. 
Thompson  y.  Lee,  8  Gal.  276,  d.  1192,  162S, 

3000. 
Thompeon  y.  Lynch,  39  OaL  189,  d.  1260^ 

1406,  2249. 
Thompson  y.  Lynch,  48  OaL  482,  d.  101, 144, 

1606,  2068,  2090. 
Thompson  y.  Lyon,  14  GaL  89,  d.  4,  6^  205, 

1720. 
Thompson  y.  Manrow,  1  OaL  428,  d.  1640^ 

2047. 
Thompson  y.  McKay,  41  Gal.  221,  d.  684,  580^ 

1014,  1028, 1187,  2887. 
Thompson  y.  MUler,  66  Cal.  425,  d.  2668. 
Thompson  y.  Monrow,  2  Gal.  99,  d.  246,  516> 

1662,1563. 
Thompson  v.  O'NeU,  41  Gal.  683,  d.  242,  2S9. 
Thompeon  y.  Paige,  16  Cal.  77,  d.  878, 1524, 

2066,  2491. 
Thompson  v.  Patterson,  64  GaL  642,  d.  199, 

2436. 
Thompson  y.  Pioche,  44  CaL  508,  d.  21,  S3, 

1712.  2113. 
Thompson  y.  Rowe,  2  Gal.  68,  d.  1664. 


Digitized  by 


Google 


TABLE  OF  OASES  DIGESTED. 


Thompson  t.  Salmon,  18  Cal.  632,  d.  677. 
Thompson  v.  Samson,  64  Cal.  33P,  d.  3038. 
Thompson  v.  Smith,  28  OaL  627,  d.  1304, 1306. 

1318, 1320,  2101. 
Thompson  y.  Southern  California  Motor  Boad 

Co.,  82  Cal.  497,  d.  936,  942. 
Thompson  v.  Spencer,  60  Cal.  632,  d.  2040. 
Thompson  t.  Spraig,  66  Cal.  360,  d.  982. 
Thompson  ▼.  Spray,  72  Oal.  628,  d.  1910, 1916, 

1916, 1917. 
Thompaon  v.  Thompson,  62  Oal.  164,  d.  933, 

1011, 1016,  2040. 
Thompson  v.  Thompson,  88  Oal.  110,  d.  218, 

1191. 
Thompson  t.  Thornton,  41  Oal.  626,  d.  678, 

1037. 
Thompaon  y.  Thornton,  43  Oal.  24,  d.  147, 176. 
Thompson  t.  Thornton,  47  Oal.  76,  d.  217, 

219. 
Thompson  v.  Thornton,  60  Cal.  142,  d.  1183, 

2767, 2770. 
niompson  T.  Toland,  48  Cal.  99,  d.  392,  625, 

628,  627,  2071,  2286. 
Thompson  v.  True,  48  Cal.  601,  d.  1619, 1879, 

2323,  2368,  2361. 
Thompson  t.  White,  63  Oal.  606,  d.  1086. 
Thompson  v.  "White,  70  Oal.  135,  d.  2677. 
Thompson  v.  White,  76  Cal.  381,  d.  108, 1730. 
Thompson  y.  Williams,  6  Cal.  88,  d.  1498. 
Thompson  y.  Williams,  14  Cal.  160,  d.  423, 

424. 
Thompson  y.  Williams,  76  Cal.  163,  d.  664. 
Thomson  y.  Bettens,  94  Cal.  82,  d.  2007. 
Thombnrgh  y.  Hand,  7  Cal.  654,  <d.  1353, 

2460. 
Thorne  y.  California  Stage  Co.,  6  Cal.  232,  d. 

612,  2056. 
Thorne  y.  Finn,  69  Cal.  261,  d.  2086,  2102. 
Thome  y.  Hammond,  46  Oal.  630,  d.  168, 

1016. 
Thome  y.  San  Francisco,  4  Oal.  127,  d.  1220. 
Thome  y.  Yonta,  4  Cal.  321,  d.  429. 
Thornton  y.  Borland,  12  Cal.  438,  d.  212,  276. 
Thornton  y.  Hoge,  84  Cal.  231,  d.  142. 
Thornton  y.  Hook,  86  Oal.  223,  d.  1341, 1351, 

1363,  3062,  3063. 
Thornton  y.  Hooper,  14  Oal.  9,  d.  2516,  2617. 
Thornton  y.  Mahoney,  24  Cal.  669,  d.  181, 182, 

290, 1869, 1870, 1888, 1892. 
Thornton  y.  Thompson,  28  Cal.  602,  d.  2768. 
ThraU  y.  Smiley,  9  Cal.  629,  d.  1161,  1191, 

1671,  1672,  1682,  1748,  1744,  2067. 
Tbrelkel  y.  Scott,  89  Cal.  351,  d.  1339, 1366. 
Thrift  y.  Delaney,  69  Oal.  188,  d.  1027, 1613, 

1615,  2334,  2338. 
Throckmorton  y.  Burr,  6  Oal.  400,  d.  686. 
Thum  y.  Alta  Tel.  Co.,  16  Cal.  472,  d.  2849, 

2860. 


Thurston  if.  Alya,  45  Oal.  16,  d.  2336. 
Tibbets  y.  Blade,  60  Cal.  428,  d.  1604,  2122. 
TibbetB  y.  Riyerside  Banking  Co.,  97  Oal. 

258,  d.  139. 
Tibbets  y.  Riyerside  Land  etc.  Co.,  61  Cal. 

160,  d.  2268. 
Tibbetts  y.  Fore,  70  Oal.  242,  d.  1466, 1486. 
Tibbette  y.  Moore,  23  Oal.  208,  d.  1836, 1847, 

1848, 1860, 1862, 1972. 
TidbaU  y.  Halley,  48  Oal.  610,  d.  464, 1666, 

2761. 
Tide  Land  Reclamation  Oo.  ▼.  Onnningfaam, 

71  Oal.  221,  d.  217,  262. 
Tieman  y.  His  Creditors,  62  Oal.  286,  d.  227, 

1400,  1404,  1430. 
Tilden  y.  Board  of  Supervisors  of  Sacramento, 

41  Oal.  68,  d.  1779,  1780,  2741. 
Tilden  y.  Saucelito  etc.  Co.,  61  Cal.  610,  d. 

239. 
Tillman  y.  Averett,  82  Oal.  676,  d.  106, 167. 
Tillson  y.  Ford,  63  Cal.  701,  d.  1041,  2189, 

2510, 2511. 
Times  Publishing  Oo.  y.  County  of  Alameda, 

64  Cal.  469,  d.  2828. 
Tinkam,   Ex   parte,  64  Oal.  201,  d.  1786, 

2132. 
Tinney  y.  Endicott,  6  Oal.  102,  d.  1633. 
Tipton  y.  Martin,  71  Oal.  326,  d.  1420. 
Tirrell  y.  Jones,  39  Oal.  666,  d.  1661. 
Tischlery.  California  Farmers'  Mut.  flrelju. 

Co.,  66  Cal.  178,  d.  1547, 1552,  1553. 
Tissot  y.  Darling,  9  Oal.  278,  d.  119,  128, 

1466. 
Tissot  y.  Throckmorton,  6  Cal.  471,  d.  440' 

1466. 
Titcomb  y.  Kirk,  61  Oal.  288,  d.  1933, 1934. 
Tittel,  Ex  parte,  67  Oal.  261,  d.  672. 
Tiynen  y.  Monahan,  76  Cal.  131,  d.  206,  1307, 

1315. 
Tobelman  y.  Hildebrandt,  72  Oal.  81S,  d. 

1257. 
Tobin  y.  Qalyin,  49  Oal.  34,  d.  1462. 
Tobin  y.  Post,  3  Cal.  873,  d.  2604,  2605. 
Toby  y.  Oregon  Pao.  R.  R.  Co.,  98  Cal.  «0, 

d.  318,  1183,  2006,  2028,  2466,  2466,  2474. 

3070. 
Todd  y.  CocbeU,  17  Gal.  97,  d.  2986. 
Todd  y.  Myres,  40  Cal.  866,  d.  326,  2226. 
Todd  y.  Winants,  36  Oal.  129,  d.  145,  in,  248, 

2667. 
Tognazzinl  y.  Morganti,  84  Oal.  169,  d.  208, 

462. 
Tohler  y.  Folsom,  1  Oal.  207,  d.  203,  2687, 

2608,  2611. 
Toland,  Ex  parte,  64  Oal.  344,  d.  1881. 
Toland  y.  MandeU,  38  Oal.  30,  d.  2365,  2366, 


Tolman  y.  Smith,  74  OaU  846,  d.  16, 1184. 


Digitized  by 


Google 


8S40 


TABLE  OF  CASES  DIGESTED. 


Tolman  ▼.  Smith,  85  Cal.  280,  d.  691, 1322, 

1446, 1448, 1450, 1972, 1986, 1988, 1989, 1999, 

2004. 
Tomasini  t.  Saperior  Oonrt,  76  Cal.  225,  d. 

487. 
Tomkin  t.  Harris.  90  Cal.  201,  d.  981. 1772. 
Tomlinson,  Estate  of,  36  Cal.  609.  d.  1660, 

8037. 
Tbmlinson  ▼.  Holt,  40  Cal.  310,  d.  2667. 
Tomlinson  t.  Monroe,  41  Ckl.  94,  d.  64,  606, 

2914. 
TomlinsoQ  t.  Rnbio,  16  Cal.  202,  d.  1^1. 
Tbmlinson  t.  Spencer,  6  Cal.  291,  d.426, 2197* 

8063,  8056,  8069. 
Tomi^inB,  Estate  of,  12  Oal.  114,  d.  1407. 

1421,  1463. 
Tompkins  v.  Clay  Street  B.  B.  Go.,  66  Oal. 

163,  d.  2062,  2054. 
Tompkins  v.  Crane,  60  Cal.  478,  d.  1167, 1166. 
Tompkins  T.  Mahoney,  82  Cal.  231,  d.  208, 

290,  1624,  2244. 
TompUni  t.  Sproat,  66  Cal.  81,  d.  1860, 1865, 

1680. 
Tompkins  ▼.  Weeks,  26  Cal.  60,  d.  1109, 1238, 

1241, 1268. 
Toomes,  Estate  of,  64  Cal.  609,  d.  238,  1617, 

1618,  2306,  3027. 
Toomey  ▼.  Sootbem  Pao.  B.  B.  Co.,  86  Oal. 

374,  d.  2412. 
Tooms  T.  Bandall,  8  Cal.  438,  d.  2256,  2958. 
Toomy  y.  Dunphy,  86  Cal.  630,  d.  39,  66,  2668. 
Toomy  V.  Hale,  100  Cal.  172,  d.  1617. 
Toothaker  t.  Cornwall,  3  Cal.  144,  d.  422. 
Toothaker  t.  Cornwall,  4  Cal.  28,  d.  422. 
Tormey  v.  Allen,  46  Cal.  119,  d.  2178,  2182. 
Tormey  v.  Pierce,  42  Cal.  336,  d.  228, 1022. 
Tormey  v.  Pierce,  49  Cal.  806,  d.  2170. 
Tormey  v.  True,  46  Cal.  106,  d.  1016, 1879. 
Totton  V.  Saperior  Ooort,  72  Cal.  87,  d.  284. 
Toaohard  ▼.  Crow,  20  Cal.  160,  d.  11, 12,  247, 

686.  701,  963, 1021, 1897,  2279. 
Tonchaid  t.  Keyes,  21  Cal.  202,  d.  685,  1161. 
Toucbard  y.  Toacbard,  6  Cal.  806,  d.  2029. 
Towdy  ▼.  ElUs,  22  Cal.  660,  d.  107, 118, 133, 

178,  222, 1146,  2247,  2568,  3067. 
Towle  T.  Garmelo  Land  etc.  Co.,  90  Oal.  897, 

d.  2582,  2595. 
Towle  V.  Pacific  Improvement  Oa,  98  Oal. 

842,  d.  2061,  2064,  2066. 
Town  of.    See  name  of  town. 
Townsend  T.  Briggs,  88  Cal.  230,  d.  170,  201. 
Townsend  y.  Briggs,  99  Cal.  481,  d.  304,  2862. 
Townsend  v.  Brooks,  5  CaJ.  62,  d.  1311,  1321, 

1669. 
Townsend  t.  Oopeland,  66  Oal.  612,  d.  490, 

495. 
Townsend  t.  Gordon,  10  Cal.  188,  d.  1110, 

1117,  1118,  1119, 1226,  2310. 


Townsend  y.  Little,  45  Oal.  673,  d.  1306. 
Townsend  v.  Tallant,  33  CaL  46,  d.  1119, 1120^ 

1122,  1123,  1124,  1244. 
Townsend  ▼.  Tafts,  96  Cal.  267,  d.  2946. 
Toy  y.  San  Francisco  etc.  B.  B.  Oo.,  75  CaL 

642,  d.  116. 
Tracy  y.  Colby,  55  Cal.  67,  d.  1586. 
Tracy  y.  Craig,  66  Cal.  91,  d.  1244, 1292. 
Trahem  y.  Board  of  SaperyisorB,  59  Gal.  320^ 

d.  1389. 
Tranter  y.  City  of  Sacramento,  61  Cal.  271,  d. 

2674. 
Trask  y.  CUifomis  eto.  B.  B.  Co.,  63  OaL 

96,  d.  1812. 
Trayera  y.  Crane,  15  Oal.  12,  d.  65,  66,  203. 
Traverso  y.  Tate,  82  Cal.  170,  d.  1292, 1355, 

1356. 
Traylor,  Estate  of,  76  Oal.  189,  d.  3041. 
Traylor.  Estate  of,  81  Cal.  9,  d.  3043. 
Treadway  y.  James,  67  Oal.  137,  d.  2106. 
Treadway  y.  Sample,  28  Oal.  662,  d.  1889, 

1891,  1892. 
Treadwell,  In  re,  67  Cal.  353,  d.  361.  362. 
Treadwell  y.  Davis,  34  Cal.  601,  d.  164,  338, 

696,  2286,  2287. 
Treadwell  y.  Himmelmann,  50  Oal.  9,  d.  7. 
Treadwell  y.  Holloway,  46  Cal.  547,  d.  309, 

400. 
Treadwell  y.  Patterson,  51  Cal.  637,  d.  28S7. 
Treadwell  v.  Payne,  15  Cal.  496,  d.  1500. 
Treadwell  y.  Beynolds,  47  Cal.  171,  d.  929. 
Treadwell  v.  Supervisors  of  Yolo  County,  8t 

Oal.  663,  d.  1770,  2661. 
Treadwell  v.  Wells,  4  Oal.  260,  d.  199, 1628, 

2208,  3066. 
Treadwell  y.  WUttier,  80  CaL  574,  d.  908, 

1052,  2061. 
Treasurer  y.  Commeroial  Min.  Co.,  23  Oal. 

390,  d.  2686. 
Treat  v.  De  Cells,  41  Cal.  202,  d.  46,  2308. 
Treat  y.  Dorman,  100  Oal.  623,  d.  246,  1968. 
Treat  y.  Forsytbe,  40  Cal.  484,  d.  1307,  1312, 

1316. 
Treat  v.  Lafotge,  15  Oal.  41,  d.  1599. 
Treat  y.  liddeU,  10  Cal.  302,  d.  1719,  1720. 
Treat  v.  McCaU.  10  Cal.  511,  d.  1628. 
Treat  y.  BeiUy.  35  Oal.  129,  d.  239,  685, 1004, 

1189. 
Treat  v.  Stuart,  5  Oal.  113,  d.  1302, 1303, 1313. 
Tredinnickv.  Bed  Cloud  Consolidated' Min. 

Co.,  72  Cal.  78,  d.  1847, 1848,  1850,  1856. 
Tregambo  y.  Comanche  ete.  Co.,  67  Cal.  501, 

d.  172,  701,  968,  970,  1281. 
Tr^ea  v.  Owens,  94  Oal.  817,  d.  1576, 1677. 
Tregear  v.  Etiwanda  Water  Co.,  76  Oal.  537, 

d.  625,  628,  2023. 
Trenor  y.  Central  Pac.  B.  B.  Co..  60  Oal.  222, 

d.  214,  236,  606, 1680,  2226. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8841 


Trenonth  ▼.  Farrington,  64  Cal.  273,  d.  2617. 
Trenoatb  v.  GUbert,  63  C«I.  404,  d.  81,  32, 

679. 
Trenoath  y.  Gilbert,  86  Cal.  584,  d.  86. 
Trenonth  t.  Gordon,  63  Cal.  379,  d.  1018. 
Trewatha  v.  Buchanan  Gold  Min.  etc.  Co.,  96 

Cal.  494,  d.  1818,  1820. 
Trimmer  v.  Bode,  82  Cal.  647,  d.  2346. 
Trinity  County  t.  McCammon,  26  Cal.  117,  d. 

697, 1734,  2787,  2744. 
Triplett  t.  Hunter,  60  Cal.  644,  d.  2144. 
Tripp  V.  Doane,  74  Cal.  86,  d.  202,  2394,  2401, 

2883. 
Tripp  T.  Doane,  86  Gal.  149,  d.  147. 
Tripp  V.  Santa  Boea  Street  B.  B.  Co.,  60  Cal. 

681,  d.  00,  97,  98. 
Triscony  v.  Brandenstein,  66  Cal.  614,  d.  76, 

2864. 
Triacony  t.  Orr,  40  Cal.  612,  d.  1709,  2286, 

2868,  2869,  2870. 
Trobock  v.  Caro,  60  Cal.  301, 303,  d.  1666, 1664. 
Trobock  t.  Caro,  60  Cal.  304,  d.  1721. 
Troia,  Matter  o(,  64  Cal.  162,  d.  369,  1880. 
Trojan  Min.  Co.  t.  Fireman's  Ina.  Co.,  67  Cal. 

27,  d.  1548. 
Tromana  t.  Mahlman,  92  Cal.  1,  d.  1898, 1404, 

1406, 2073. 
Trope  V.  Kerns,  83  Cal.  563,  d.  819,  864,  865, 

1967, 1968. 
Trousclair  v.  Pacific  Coast  Steamship  Co.,  80 

Cal.  621,  d.  2058,  2419. 
Trout  V.  Gardiner,  39  Cal.  386,  d.  2847. 
Troy  V.  Clarke,  30  Cal.  419,  d.  1288,  2580, 2697, 

2872,  2927. 
Truckee  etc.  Boad  Co.  t.  Campbell.  44  Cal. 

89,  d.  2898. 
True  T.  Thomas,  38  Cal.  821. 
True  T.  Thompson,  42  Cal.  208,  d.  2360,  2862. 
True  y.  Tormey,  38  Cal.  321. 
Traebody  y.  Jacobson,  2  Cal.  82,  d.  1217. 
Truebody  v.  Jacobson,  2  Cal.  269,  d.  1329, 
2267,  2282,  2921,  2986, 2940,  2947, 2948, 2964. 
Truett  y.  Adams,  60  Cal.  218,  d.  934,  939,  942. 
Truman  y.  Bobinaon,  44  C^.  628,  d.  1624, 

1626,  2882. 
Trampler  y.  Bemerly,  89  Cal.  490,  d.  662, 

2667,2664. 
Tryon  v.  Hontoon,  67  Cal.  8SS,  d.  26,  983, 

1236,  2884. 
Tryon  y.  Sutton,  IS  Cal.  490,  d.  166,  1186, 

1460,  1464, 1468,  1463,  1969. 
Tnbbs  y.  Ohirardelli,  46  Cal.  231,  d.  259, 1027, 

1033. 
Tubbs  y.  Wilhoit,  73  Gal.  61,  d.  2768,  2760. 
Tucker  y.  Bark  Sacramento,  1  Cal.  408,  d. 

336. 
Tnebner  y.  California  Street  B.  B.  Co.,  66  Cal. 
171,  d.  2117,  2122,  2123,  2411. 


Tuggle  y.  Minor,  76  Cal.  96,  d.  0, 10, 2648. 
Tuite  y.  Wakelee,  19  Cal.  692,  d.  67. 
Tuller  y.  Arnold,  93  Cal.  166,  d.  211,  240,  882. 
TuUer  y.  Arnold,  08  Cal.  522,  d.  196,  818,  850, 

644, 2107. 
TuUey  y.  Tranor,  68  Cal.  274,  d.  228,  2663, 

2870,2871. 
Tully  y.  Bauer.  62  Cal.  487,  d.  2827. 
Tnlly  y.  Harloe,  86  OaL  802,  d.  206, 1962, 2460. 
Tully  y.  Tully,  71  CaL  838,  d.  676. 
Tunis  y.  Lakeport  Agricultural  Park  Assn., 

88  Cal.  285,  d.  1840. 
Tunstead  y.  Nixdorf ,  80  Cal.  647,  d.  1478, 2661. 
Tuohy  y.  Chase,  80  Cal.  524,  d.  2669, 2741. 
Tuohy  y.  Wingfleld,  62  Cal.  319,  d.  836. 
Tuolumne  County  y.  Stanislaus  County,  6 

Cal.  440,  d.  691,  1780. 
Tuolumne  County  Water  Go.  y.  ColumUa 

etc.  Water  Co.,  10  Cal.  193,  d.  2991,  3060. 
Tuolumne  County  Water  Co.  y.  Columbia  etc 

Co.,  10  Cal.  395,  d.  3066. 
Tuolumne  Bedemption  Co.  y.  Patterson,  18 

Cal.  415,  d.  957. 
Tuolumne  Bedemption  Go.  y.  Sedgwick,  15 
CaL  616,  d.  650,  652,  2000, 2010,  2017, 2019. 
Tuolumne  Water  Co.  y.  Chapman,  8  Cal.  392, 

d.  1936,  2260,  3009,  3016. 
Turlock  Irrigation  Dist.  y.  WUliams,  76  Gal. 

360,  d.  1673, 1576. 
Turner,  £z  parte,  76  Cal.  226,  d.  883. 
Turner  v.  Billagram,  2  Cal.  520,  d.  72,  78,224, 

1052, 1136. 
Turnery.  Caruthers,  17  Cal.  481,  d.  350, 863. 
Turner  y.  Donnelly,  70  Cal.  607,  d.  2355,  2373. 
Turner  y.  Mahoney,  66  Gal.  216,  d.  239, 1648. 
Turner  y.  McDonald,  76  Gal.  177,  d.  44,  2924. 
Turner  y.  Mcllhaney,  8  Cal.  675,  d.  077, 1191, 

2186,  3056. 
Turner  y.  Mcllhany,  6  Cal.  287,  d.  896. 
Turner  y.  Melony,  13  Cal.  621,  d.  1688, 1770. 
Turner  y.  Morrison,  11  Gal.  21,  d.  2067. 
Turner  y.  North  Beach  etc.  By.  Co.,  84  Cal. 

594,  d.  509,  516. 
Turner  y.  Beynolds,  81  (W.  214,  d.  107,  108, 

2924,2926. 
Turner  y.  Strenzel,  70  Gal.  28,  d.  1842, 1843. 
Turner  y.  Tuolumne  County  Water  Co.,  25 
Cal.  397,  d.  1187,  1689,  2657,  2864,  2966, 
2990. 
Turner  y.  Turner,  79  Gal.  666,  d.  442. 
Turner  y.  Tomer,  80  Gal.  141,  d.  1800. 
Turner  y.  White,  73  Cal.  299,  d.  1168, 22S2. 
Turner  y.  White,  77  Gal.  892,  d.  207. 
Tumey  y.  Dougherty,  63  Cal.  619,  d.  2698. 
Turpen  y.  Booth,  56  Cal.  65,  d.  1693. 
Turrill  y.  Grattan,  52  Cal.  97,  d.  2677,  2684. 
Tustia  y.  Faught,  23  Cal.  237,  d.  1013, 1166, 
1862, 1446, 1460. 


Digitized  by 


Google 


SStt 


TABLE  OF  OASES  DIGESTED. 


Tattle,  Ex  parte,  91  Gal.  680,  d.  664,  668, 

2161,  2157. 
Tattle  T.  M(Mitford,  7  Oal.  868,  d.  1829, 1884, 

1842. 
Twomey  y.  People's  Ice  Oo.,66Cal.238,d.601. 
Tyler,  In  re,  64  Gal.  434,  d.  665,  570. 
O^ler,  Matter  of,  71  Gal.  363,  d.  362,  363. 
Tyler,  Hatter  of,  78  Oal.  307,  d.  961. 
Tyl«t  ▼•  GonnoUy,  66  Gal.  28,  d.  84, 96. 
O^ler  T.  Decker,  10  Gal.  436,  d.  1298. 
l^ler  T.  Granger,  48  Gal.  269,  d.  2885,  8886, 

2897. 
Tyler  t.  Gieen,  28  Gal.  406,  d.  206, 1181, 2888. 
Tyler  y.  Healey,  61  Oal.  191,  d.  8065. 
I^ler  ▼.  Houghton,  26  Gal.  26,  d.  83,  2367, 


Tyler  t.  Mayre,  96  Gal.  100,  d.  1007, 1690, 

2166,  2879,  2896,  3062. 
Tyler  T.  Presley,  72  Gal.  290,  d.  290. 
l^ler  T.  Stone,  81  Gal.  236,  d.  692, 1170. 
Tjrler  7.  Yreka  Water  Go.,  14  Gal.  212,  d. 

1964. 
Tynan  ▼.  Walker,  86  Gal.  634,  d.  2237,  2616, 

2638,  2684,  2651. 
TyrreU  t.  Baldwin,  67  Gal.  1,  d.  298,  1607, 

1628,2172. 
Tyrrell  v.  Baldwin,  72  Gal.  192,  d.  112, 118. 
Tyrrell  y.  Baldwin,  78  Gal.  470,  d.  193,  246, 

1421, 1423. 
Tyson  V.  Wells,  1  Gal.  378,  d.  106. 
Tyson  y.  Wells,  2  Oal.  122,  d.  298, 2433, 8486, 


Vbi  y.  ITbl,  62  Oal.  260,  d.  1681. 
Uhler  y.  Boyd,  41  Gal.  60,  d.  1777, 2132. 
TThlfetder  y.  Leyy,  9  Oal.  607,  d.  1481, 1482, 


XJhlfaom  y.  Goodman,  84  Gal.  186,  d.  688, 

2936,3062. 
TJmbarger  y.  Ghaboya,  40  Oal.  625,  d.  464, 

1906,2908. 
Underbill  y.  Santa  Barbara  etc.  Go.,  98  Gal. 

900,  d.  619,  620,  639,  640,  645,  652, 1972. 
Underhill  y.  Trustees  of  Bonora,  17  Gal.  172, 

d.  464, 1781,  2622. 
Underwood  y.  Underwood,  87  Oal.  623,  d.  S16, 

2397. 
Unger  y.  Mooney,  63  Oal.  686,  d.  20,  21,  22, 

679,  681. 
Unger  y.  Boper,  68  Oal.  89,  d.  86. 
Union  Water  Go.  y.  Orary,  26  Gal.  604,  d.  1190, 

8002,  3004,  8009. 
Union  Water  Go.  y.  Murphy's  Flat  Flaming 

Go.,  22  Gal.  620,  d.  266,  688,  640, 642, 1968, 

1969, 1973,  2621. 
United  Land  Assn.  y.  Knight,  85  Gal.  448,  d. 

1890, 1883, 1898, 1906. 2374, 2610,  2618,  2699, 

2769. 


United  States  y.  Land  in  Monterey  Coimty, 

47  Oal.  615,  d.  1067. 
University  of  Oalifomia  y.  Bernard,  67  CU. 

612,  d.  587,  546. 
Updegraff  v.  Trask,  18  Gal.  468,  d.  1236. 
Upham  y.  Hoeking,  62  Gal.  260,  d.  947,  U7», 

2030, 2131,  2772,  2780. 
Upham  y.  Snperyisors,  8  Gal.  878,  d.  686, 6g2. 
Upper  San  Joaquin  Irrigation  Ganal  Co.  v. 

Beach,  78  Oal.  652,  d.  2449,  2472. 
Upetone  y.  Weir,  64  Oal.  124,  d.  2504, 8505. 
Upton  y.  Archer,  41  Gal.  86,  d.  80, 926, 040. 
Upton  y.  Meyer,  61  Gal.  481,  d.  444. 
Upton  y.  Upton,  94  Oal.  26,  d.  2966. 
Uridias  y.  Morrell  (No.  2),  26    Oal.  81,  d. 

1308, 1312, 1706, 1729, 2264. 
Uridias  y.  MorriU,  22  Oal.  473,  d.  704, 1828. 
Urton  y.  Price,  67  Gal.  270,  d.  2450. 
Urton  y.  Wilson,  66  Gal.  11,  d.  2346,  2358. 
Urton  y.  Woolsey,  87  Gal.  38,  d.  2951. 
Uttendorffer  y.  Saegers,  50  Oal.  496,  d.  2180, 

2862,2863. 
Utter  y.  Ghapman,  88  Gal.  660,  d.  1821. 
Utter  y.  Ghapman,  43  Gal.  279,  d.  906. 
Utter  y.  Eamee,  69  Gal.  6,  d.  260. 
Uti,  Estete  of,  43  Gal.  200,  d.  1129,  8041, 8044, 

8045. 

Yaca  Valley  etc.  B.  R.  Go.  y.  Mansfield,  84 

Oal.  560,  d.  643,  2399. 
Valencia  y.  Bemal,  26  Gal.  328,  d.  1002, 126S. 
Valencia  y.  Gouch,  S2  Oal.  339,  d.  1304, 1306, 

1312, 1314,  2264,  2269. 
Valensin  y.  Valensin,  73  Oal.  106,  d.  17VS, 

2306,  2746,  3068. 
Valentine  y.  Mahoney,  37  Gal.  889,  d.  1009, 

1024, 1028, 1029,  2528,  2629. 
Valentine  y.  Stewart,  15  Gal.  887,  d.  862, 860, 

361,  593,  594,  596,  982,  2094. 
Valleau  y.  Superior  Goort  of  San  Franciaeo, 

62  Gal.  200,  d.  184. 
Vallejo  y.  Fay,  10  Gal.  377,  d,  1026. 
VaUejo  y.  Green,  16  Gal.  160,  d.  1640. 
VaUejo  y.  Bandall,  6  Oal.  461,  d.  1902. 
Vallejo  Land  Oommn.  y.  Viera,  48  Oal.  672, 

d.  1967,  2000,  2011. 
Van  Bibber  y.  Hilton,  84  Oal.  685,  d.  902, 903, 

3014. 
Vance,  Ex  parte,  88  Gal.  281,  d.  671. 
Vance,  Ez  parte,  90  Oal.  806,  d.  672,  786. 
Vance,  Guardianship  of,  92  Gal.  196,  d.  060, 

1871, 1872. 
Vance,  In  re,  100  Gal.  426,  d.  941,  1487. 
Vance,  Matter  of,  88  Gal.  262,  d.  06. 
Vance  y.  Boynton,  8  Gal.  664,  d.  2486,  2487, 

urn,  2492. 
Vance  y.  Gollina,  6  Gal.  435,  d.  421,  422,  9060. 
Vanoe  y.  Dingley,  14  Gal.  63,  d.  602. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8M8 


Vanoe  y.  Evans,  62  Cal.  93,  d.  2847,  2367, 2S60. 
Vance  t.  Fore,  24  Cal.  436,  d.  934, 936,  936, 937. 
Vanoe  v.  KoUberg,  60  Cal.  346,  d.  1162, 1160, 


Vanoe  t.  lincoln,  38  Cal.  686,  d.  1624, 1962, 

1964. 
Vanoe  v.  Olinger,  27  Gal.  868,  d.  4. 
Vance  t.  Pena,  33  Cal.  631,  d.  962. 
Vance  t.  Pena,  36  Cal.  328,  d.  282,  2760. 
Vance  v.  Pena,  41  Cal.  686,  d.  2618,  2930. 
Vance  t.  Saperior  Conrt,  87  Cal.  390,  d.  139. 
Van  Cleave  y.  Bacher,  79  Cal.  600,  d.  1199, 

1803,  2664,  2666. 
Van  Court  y.  Winterson,  61  Cal.  616,  d.  260. 
Vandall  y.  Sonth  San  Francisco  Dock  Co.,  40 

Cal.  83,  d.  637,  640. 
Van  de  Casteele  v.  Cornwall,  6  CaL  419,  d. 

2109. 
Vandeford  v.  Foeter,  62  Cal.  179,  d.  2068, 2872. 
Vandertord  v,  Foster,  66  Cal.  49,  d.  2105. 
Vanderhurst  etc.  Co.  y.  De  Witt,  96  Cat.  67, 

d.  2186,  2168. 
Vanderslice  y.  Hanks,  8  Cal.  27,  d.  468,  960, 

1864,  1866, 1870, 1878, 1880, 1902. 
Vanderslice  y.  Hanks,  3  Cal.  47,  d.  1866, 1882, 

2647. 
Vanderslice  y.  Matthews,  79  Cal.  273,  d.  203, 

2290,2638. 
Vandewater  v.  McBae,  27  Cal.  696,  d.  1622. 
Vandor  y.  Boacb,  73  Cal.  614,  d.  1260,  1362, 

1363. 
Van  Dusen  y.  Star  Quartz  Min.  Co.,  86  Cal. 

671,  d.  48,  66, 1369,  2116. 
Vandyke  y.  Herman,  8  Cal.  296,  d.  1219. 
Van  Emon  V.  Superior  Court  of  Tulare  Oountjr, 

76  Cal.  589,  d.  1094. 
Van  Etten  v.  Jileon,  6  Cal.  19,  d.  1696, 1697. 
Van  Every  y.  Ogg,  69  Cal.  663,  d.  1319, 1717. 
Van  Maren  y.  Jobnaon,  16  Cal.  308,  d.  616, 

1432, 1449, 1450, 1463, 1466, 1467, 1468,  2267. 
Vann  y.  McCieary,  77  Cal.  434,  d.  1763. 
Van  Noiden  y.  Buckley,  6  Oal.  283,  d.  424. 
Van  Orden  y.  Durham,  86  Cal.  136,  d.  2768, 

2760. 
Van  Pelt  v.  Littler,  10  Oal.  894,  d.  1347. 
Van  Pelt  v.  littler,  14  Cal.  194,  d.  164,  241, 

467,  2661. 
Van  Beyn^an  y.  Bevalk,  8  Oal.  75,  d.  1418. 
Van  Slyke  v.  Miller,  60  Oal.  411,  d.  276. 
Van  Vactor  y.  Walkup,  46  Oal.  124,  d.  1741. 
Van  Valkenbarg  y.  Brown,  43  Oal.  48,  d.  ^8, 

1041. 
Van  Valkenburg  y.  McOauley,  63  Cal.  706,  d. 

76. 
Van  Valkenburg  v.  McCloud,  21  Cal.  330,  d. 

2322,2352,2353. 
Van  Winkle  y.  Hinckle,  SI  Oal.  842,  d.  1712, 

2891. 


Van  Winkle  y.  Stow,  23  Cal.  467,  d. 

1668. 
Vassanlt  v.  Austin,  82  Oal.  697,  d.  1216, 1222, 

1648, 2250. 
Vassanlt  y.  Austin,  86  Cal.  691,  d.  704, 1626, 

1633,2110.2446,2600. 
Vassanlt  v.  Edwards,  43  Oal.  468,  d.  144,  603, 

2916,  2916,  2925. 
Vassault  v.  Beits,  81  Cal.  226,  d.  87, 1661, 2^1, 

2638,  2641,  2642. 
Vaughn,  Estate  of,  92  Oal.  192,  d.  1182. 
Vaughn  v.  California  Cent.  By.  Co..  88  Cal. 

18,  d.  1810,  2966. 
Vaughn  y.  English,  8  Oal.  89,  d.  2126. 
Vaughn  v.  Werley,  62  Cal.  181,  d.  276. 
Veach  y.  Adams,  51  Cal.  609,  d.  686, 1204. 
Veerkamp  v.  Hulburd  Canning  etc.  Oo.,  68 

Cal.  229,  d.  2601. 
Vejar  v.  Mound  City  Land  etc  Assn.,  07  Oal. 

669,  d.  934,  988. 

Ventura  County  y.  Thompson,  61  Cal.  677,  d. 

1069, 1066, 1068. 
Venzke  y.  Venzke,  94  Cal.  226,  d.  1798. 
Verdier  y.  Boach,  96  Cal.  467,  d.  1097. 
Vermont  Marble  Co.  v.  Superior  Court,  99  Oal. 

679,  d.  388,  389,  390. 
Vermule  v.  Shaw,  4  Oal.  214,  d.  1288. 
Verzan  y.  McGregor,  23  Cal.  339,  d.  696, 1164, 

1172, 1176,  2244. 
Victor  Sewing  Machine  Oo.  y.  Scheffler,  61 

Oal.  530,  d.  608,  2761. 
Videau  v.  Griffin,  21  Cal.  889,  d.  39,  49. 
Vigourenx  v.  Murphy,  64  Cal.  846,  d.  1207. 
Vilhac  y.  Biyen,  28  Cal.  409,  d.  163, 2072, 2094, 

2860. 
Vilhac  y.  Stockton  etc.  B.  B.  Co.,  63  Cal.  208, 

d.  450, 1066. 
Villa  v.  Pico,  41  Cal.  469,  d.  1410. 
Vines  y.  Whitten,  4  Cal.  230,  d.  1158. 
Vinich,  In  re,  86  Cal.  70,  d.  302, 1381. 
Vinton  y.  Crowe,  4  Cal.  809,  d.  426. 
Visalia,  City  of,  v.  Jacob,  65  Oal.  434,  d.  8a 
Visher  y.  Smith,  91  Cal.  260,  d.  2457. 
Visher  y.  Smith,  92  Cal.  60,  d.  132, 183, 142. 
Visher  y.  Webster,  8  Cal.  109,  d.  412,  2499. 
Visher  y.  Webster,  13  Cal.  58,  d.  197, 216, 670, 

1166, 1344, 1366, 1622,  2099,  2492. 
Vitoreno  v.  Corea,  92  Cal.  69,  d.  1333, 1849. 
Vlautin  v.  Bumpus,  35  Cal.  214,  d.  1453. 
Vogan  y.  Barrier,  1  Oal.  186,  d.  288. 
Vogan  y.  Caminetti,  66  Cal.  438,  d.  1902. 
Vogt  y.  Cope,  66  Cal.  31,  d.  1168. 
Volcano  CaCon  etc.  Co.  y.  Supervisors   of 

Placer  County,  88  Cal.  634,  d.  2900. 
Voll,  Ex  parte,  41  Cal.  29,  d.  368,  371, 1382. 
Vol!  V.  Butler,  49  Cal.  74,  d.  1314, 1315. 
Voll  V.  Hollia,  60  Cal.  560,  d.  177, 1306, 1316. 
Volhner  y.  De  Castillo,  74  Oal.  271,  d.  244. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


Von  Drachenfela  t.  Doolittle,  77  Gal.  296,  d. 

S76, 1826,  2389. 
Vom  Glahn  v.  Bronnan,  81  Gal.  261,  d.  20, 

161, 1446, 1724,  2078,  2079. 
Van  Bonn  t.  Superior  Court  of  San  Francisco, 

68  Oal.  368,  d.  343, 888. 
Von  Schmidt  t.  Boom,  60  Oal.  616,  d.  1263. 
Von  Schmidt  t.  Huntington,  1  Cal.  66,  d.  686, 

1684, 1906,  2166,  2281,  2653, 2909. 
Von  Schmidt  t.  Widber,  99  OaL  611,  d.  123i 

2276. 
Voorman  t.  Voigbt,  46  Oal.  S92,  d.  1184, 

2498. 
Vorwerk  y.  Kdte,  87  Cal.  236,  d.  2919,  2930, 

2931. 
Votaa  V.  Beese,  20  Oal.  89,  d.  87,  88,  266. 
Vulcan  Powder  Co.  ▼.  Herculei  Powder  Co., 

96  Oal.  610,  d.  606,  2478,  2479. 
Volioerich  t.  Skinner,  77  Oal.  239,  d.  1628, 

9009. 

Waddingham  t.  Tnbba,  96  Cal.  249,  d.  2066. 
Wade  y.  Deray,  60  Cal.  376,  d.  936,2176.  2179. 
Wade  y.  Thayer,  40  Cal.  678,  d.  304, 1810, 3073. 
Wadleigh,  Ex  parte,  82  Cal.  618,  d.  786. 
Wadsworth  y.  Wada worth,  74  Oal.  104,  d.121. 
Wadsworthy.  Wadaworth,   81  Oal.  182,  d. 

901, 1701. 
Wagenblaat  ▼.  Waahbom,  12  Gal.  208,  d.  940, 

1946. 
Waggenheim  y.  Hook,  86  Oal.  216,  d.  107, 191, 

2090. 
WasBley.  Worthy,  74  Oal.  266,  d.  898, 1899, 

1410, 1410. 
Wagner  y.  Hanna,  88  Oal.  Ill,  d.  992,  998, 

996. 
Wagner  y.  Superior  Court,  100  Oal.  869,  d. 

400,401. 
Wagner  y.  Wagner,  60  Cal.  76,  d.  2209. 
Wainscott  y.  Oocidental  eto.  Aasn.,  98  Gal. 

268.  d.  1380, 2467. 
Wainwright  y.  Weake,  83  Gal.  198,  d.  2474. 
Wakefield  y.  Bouton,  66  Cal.  109,  d.  239, 1064. 
Wakefield  y.  Greenhood,  29  CaL  607,  d.  420, 


Wakeham  y.  Barker,  83  Oal.  46,  d.  201, 609, 

2689,  2694,  293L 
Wakelee  y.  Davia,  62  Cal.  614,  d.  1639. 
Wakeman  y.  Coleman,  28  Cal.  68,  d.  122, 12S, 

176. 
Wakeman  y.Vanderbilt,  S  Oal.  880,  d.  2646. 
Walbridge  y.  EUsworth,  44  OaL  863,  d.  368, 

1021, 1876. 
Walden  y.  Mnrdock,  28  Oal.  640,  d.  176,  199, 

1342,  2488,  2490. 
Walden  y  Puryie,  78  Oal.  618,  d.  1167. 
Waldie  y.  Doll,  29  OaL  666,  d.  248, 1688, 1634, 


Waldman  y.  Broder,  10  OaL  878^.  UQS. 

2463. 
Waldrip  y.  Black,  74  Oal.  409,  d.  448,  1963, 

1998,  2763. 
Waldron  y.  Marsh,  6  Oal.  119,  d.  1480. 
Waldron  y.  Waldron,  86  Oal.  261,  d.  242, 1798, 

1793. 
Walker  y.  Brem,  67  C^.  699,  d.  1290,  2441. 
Walker  y.  BnfEandean,  68  Oal.  812,  d.  323, 

1281, 1961. 
Walker  y.  Emerson,  89  Cal.  466,  d.  1«1, 1G06, 

8016. 
Walker  y.  Felt,  64  Oal.  386,  d.  8273. 
Walker  y.  HauH-HiJo,  1  Oal.  18S,  d.  1886, 

1845,1863. 
Walker  y.  McOnaker,  66  CaL  880,  d.  888. 
Walker  y.  MoCuaker,  71  OaL  604,  d.  131S, 

1217,  2014. 
Walker  y.  Sedgwick,  6  Oal.  193,  d.  841, 1086, 

1086,  1668. 
Walker  y.  Sedgwick,  8  CaL  896,  d.  878,  3880, 

2926,  2940,  2941,  2943. 
Walker  y.  Woods,  16  Cal.  66,  d.  3667,  2568. 
Walkerley,  EaUte  o<,  77  CaL  643,  d.  UBS, 

1098. 
Walkerly,  EaUte  of,  81  CaL  679,  d.  1427. 
Walkerly,  Estate  of,  94  Cal.  852,  d.  91, 93. 
Walkerly  y.  Bacon,  86  Oal.  137,  d.  1063,  llOOi, 

1107. 
Wall,  Ex  parte,  48  Cal.  379,  d.  628, 638, 6SB, 

2031,  2036,  2648,  2649. 
Wail  y.  Heald,  95  Gal.  364,  d.  967, 2261. 
WaUace  y.  Ah  Sam,  71  Cal.  197,  d.  907. 
Wallace  y.  Bear  River  Water  and  Min.  Co.,  18 

Gal.  461,  d.  2238,  2247. 
Wallace  y.  Bentley,  77  Gal.  10,  d.  64. 
Wallace  y.  Center,  67  Gal.  133,  d.  987. 
Wallace  y.  Eldredge,  27  Gal.  496,  d.  967. 
WaUace  y.  Eldredge  (No.  2),  27  CaL  498,  d. 

106,  220,  606,  1602, 1604. 
Wallace  y.  Maples,  72  CaL  366,  d.  900. 
Wallace  y.  Maples,  79  Gal.  438,  d.  166,  2S6, 

1016, 1064,  2938. 
Wallace  y.  Mayor  of  San  Jose,  89  OaL  180,  d. 

2037,  2038,  2044,  2636. 
Wallace  y.  Miller,  62  Gal.  666,  d.  676. 
Wallace  y.  Moody,  26  Oal.  387,  d.  2444,  8868. 
Walling  y.  Miller,  16  Cal.  38,  d.  311,  847. 
Wallingford,  Ex  parte,  60  Cal.  103,  d.  870. 
WaUs  y.  Preston,  25  OaL  60,  d.  136, 164,  8B0, 

2092,2003. 
Walls  y.  Preston,  28  Oal.  234,  d.  1806, 1730. 
Walls  y.  Walker,  87  Gal.  424,  d.  1109, 1287, 

1238, 1263, 1264, 1268. 
Walpole,  Ex  parte,  86  CaL  862,  d.  730,  836, 

1380, 1382. 
Walsh,  Ex  parte,  89  Oal.  706,  d.  869,  730l 
Walsh  y.  Harris,  10  Oal.  391,  d.  3016. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8246 


WalBh  T.  Bm,  88  Cal.  481,  d.  25,  462,  4«3, 

686, 1000,  2296,  2296. 
Walsh  T.  HiU,  41  Cal.  671,  d.  1293,  2294. 
Walsh  T.  Hntchings,  60  Cal.  228,  d.  160. 
Walsh  T.  Mathewa,  29  Cal.  123,  d.  2720. 
Walsh  V.  McKeen,  76  CaL  619,  d.  2206,  2262, 

2264,2267. 
Walsh  y.  McMenomy,  74  Cal.  866,  d.  1408, 

1860. 
Walsh  T.  Soule,  66  CaL  443,  d.  129. 
Walsh  ▼.  Walsh,  84  Cal.  101,  d.  1444. 
Walsworth  t.  Johnson,  41  OaL  01,  d.  S,  5, 

232,239. 
Waltham  y.  Canon,  10  Cal.  178,  d.  1669. 
Walther  y.  Mutual  Life  Ins.  Co.,  66  Oal.  417, 

d.  1656. 
Walther  y.  Baholt,  30  Cal.  185,  d.  69,  72. 
Waltoa  ▼.  Karnes,  67  OaL  266, 266,  d.  2610, 

2618. 
Walton  y.  Maguire,  17  Cal.  92,  d.  217. 
Walton  y.  Mintura,  1  Oal.  362,  d.  2246,  2435. 
Wand  y.  Wand,  14  Cal.  512,  d.  1807. 
Wanser  y.  Somen,  63  Cal.  90,  d.  2866. 
Warborton  y.  Doble,  38  Cal.  619,  d.  1313, 

1317, 1819. 
Ward  y.  Clay,  82  CaL  602,  d.  486,  441, 1946, 

2267,2669. 
Waid  y.  Dougherty,  75  Oal.  240,  d.  926, 929, 

930, 1218, 1642. 
Ward  y.  Flood,  48  Cal.  86,  d.  627, 1786, 2132, 

2638,2639. 
Ward  y.  Marshall,  96  Cal.  166,  d.  21S0. 
Ward  y.  Matthews,  73  Cal.  13,  d.  2606,  2883. 
Ward  y.  Matthews,  80  Cal.  343,  d.  181, 1029. 
Ward  y.  McNaughton,  43  Cal.  169,  d.  1171, 

1904. 
Ward  ▼.  Mnlford,  32  Oal.  866,  d.  1880.  1881, 

1887,  2769,  2772. 
Ward  y.  Packard,  18  Oal.  301,  d.  2696, 2775, 

2918. 
Ward  y.  Preston,  23  CaL  468,  d.  47, 1190. 
Ward  y.  Severance,  7  Oal.  126,  d.  1280,  2668. 
Ward  y.  Superior  Court  of  Marin  County,  68 

Cal.  619,  d.  286. 
Ward  y.  Ward,  69  Cal.  189,  d.  969, 1684,  2727. 
Ward  y.  Waterman,  86  Oal.  488,  d.  884,  838, 

1669, 1946, 1946, 2269,  2442,  2637, 2880,  2881, 


WardeU,  Estate  of,  57  Oal.  484.  d.  1129. 
Warden  y.  Marcus,  46  CaL  694,  d.  2193. 
Warden  y.  Mendocino  County,  32  CaL  055,  d. 

123, 143,  2094,  2098,  2101,  2481. 
Warder  y.  Elkins,  88  Cal.  439,  d.  2273. 
Warder  y.  Enslen,  73  Cal.  291,  d.  82,  1294, 

1969. 
Wardrobe  y.  Califomia  Stage  Co.,  7  Cal.  118, 

d.614. 
Ware  y.  BoUnson,  9  Oal.  107,  d.  96,  661. 


Ware  v.  Walker,  70  Cal.  691,  d.  3001,  8011. 
Warfleld,  Matter  of  WUl  of,  22  Cal.  61,  d.  1148, 

2299,  2666,  3034,  3035. 
Waring,  In  ze,  60  Cal.  30,  d.  667. 
Waring  y.  Crow,  11  OaL  366,  d.  1919.  1924, 

1928,  1940,  1942. 
Warner  y.  Darrow,  91  Cal.  809,  d.  107,  171, 

903,  2107,  2591. 
Warner  v.  Hall,  1  CaL  90,  d.  484. 
Warner  y.  Holman,  24  Cal.  228,  d.  113,  230. 
Warner  y.  Eelley,  1  CaL  91,  d.  484. 
Warner  y.  Steamship  Uncle  Sam,  9  Cal.  097, 

d.  18, 1465. 
Warner  y.  Warner,  100  Cal.  11,  d.  1706. 
Warner  y.  WUson,  4  Cal.  810,  d.  817,  1621, 

2168,2169,2503. 
Wamock  y.  Harlow,  96  Oal.  296,  d.  1437, 1607, 

1624, 1720,  2443,  2447,  2448,  2888. 
Warren  y.  Poetel,  99  Cal.  294,  d.  2703. 
Warren  v.  Robinson,  19  CaL  101,  d.  1287. 
Warren  v.  Scbainwald,  62  Cal.  66,  d.  2102. 
Warring  y.  Freear,  64  Cal.  64,  d.  1083, 1084. 
Washburn  y.  Alden,  6  Gal.  463,  d.  41,  2189, 

3056. 
Washburn  y.  Huntington,  78  Oal.  578,  d.  878, 

879,  392,  2462, 2463. 
Washburn  y.  Kahler,  97  Cal.  68,  d.  1861. 
Washburn  y.  Lyons,  97  Cal.  814,  d.  2689, 2717. 
Washburn  y.  Washburn,  9  Cal.  475,  d.  1795. 
Washburn  y.  Wilkinson,  69  Cal.  638,  d.  1966. 
Washington  y.  Black,  83  Gal.  290,  d.  1238, 

1267. 
Washington  y.  Page,  4  Cal.  888,  d.  539,  641. 
Wasley  y.  Foreman,  38  Cal.  90,  d.  2382. 
Waterloo  Turnpike  B.  Go.  y.  Cole,  61  Cal.  881, 

d.  663,  681,  2420,  2000. 
Waterman  v.  Boltinghouse,  82  Gal.  659,  d.  69. 
Waterman  y.  Green,  69  Cal.  142,  d.  2026. 
Waterman  y.  Lawrence,  19  CaL  210,  d.  1128, 

1477, 1478,  2176. 
Waterman  y.  Lipman,  64  Oal.  604,  d.  106. 
Waterman  y.  Lipman,  67  Gal.  26,  d.  2198. 
Waterman  y.  Morrell,  68  Cal.  217,  d.  697, 

2506. 
Waterman  y.  Morrill,  72  Cal.  48,  d.  2502. 
Waterman  v.  Samuels,  16  Gal.  123,  d.  1870. 
Waterman  v.  Smith,  13  Gal.  373,  d.  1866, 1867, 

1870. 1878, 1884, 1890, 1892, 1896, 1896, 2370. 
Waten  y.  Dnnua,  75  Cal.  663,  d.  1467,  2867, 


Waten  v.  Moss,  12  Cal.  636,  d.  76, 616,  2416. 
Watkins  y.  Bryant,  91  Gal.  492,  d.  2874. 
WatMna  v.  D^ner,  63  Cal.  600,  d.  2066, 2969. 
Watkins  y.  Lynch,  71   Gal.  21,  d.  23,  467, 

2350,2351. 
Watriss  v.  Beed,  99  Gal.  134,  d.  1871. 
WatrouB  y.  Cunningham,  66  Gal.  410,  d.  1160, 

2469. 


Digitized  by 


Google 


aiM 


TABLE  OF  OASES  DIGESTED. 


Watrona  t.  Cunningham,  71  Oal.  80,  d.  225, 

1164. 1179. 1180,  2568,  S066. 
Wataon,  Ex  parte,  2  Cal.  60,  d.  1273. 
Watson  ▼.  Cornell,  62  Cal.  91,  d.  1291. 
Wataon  v.  ComeU,  62  Cal.  644,  d.  122. 
Wataon  t.  Damon,  64  Cal.  278,  d.  1629,  2963. 
Wataon  ▼.  His  Creditors,  68  Cal.  656,  d.  1422, 

1424. 
Watson  ▼.  McOlay,  4  Cal.  288,  d.  216. 
Watson  y.  Bobey,  9  Cal.  62,  d.  8868. 
Watson  T.  Bodgen,  68  OaL  401,  d.  1348. 
Watson  V.  San  Francisoo  etc  B.  B.  Co.,  41 

Cal.  17,  d.  962, 966,  967,  1682. 
Wats(Hi  Y.  San  Francisoo  etc.  B.  B.  Co.,  60 

Gal.  628,  d.  168,  1695,  2243. 
Watson  ▼.  Sntro,  77  Cal.  609,  d.  89, 108, 114. 
Watson  ▼.  Sotro,  86  Oal.  600,  d.  866,  1083, 

1186,  U«7,  2174,  2297.  2626,  2873,  2890. 
Wataon  t.  Whitney,  23  Cal.  376,  d.  212, 1806, 

1816, 1890,  1673. 
Watson  T.  Zimmerman,  9  Cal.  46,  d.  1007. 
Watt  T.  Bradley,  96  Gal.  415,  d.  2959,  2960. 
Watt  V.  Smith,  89Gal.  602,  d.  1614. 
Watt  T.  Wright,  66  Cal.  202,  d.  837, 1608, 1906, 

2632,2949. 
Watts  y.  Gallagher,  97  OaL  47,  d.  1418, 1417, 

1419. 
WatU  y.  White,  13  Cal.  821,  d.  1666,  1961, 

1929, 1042,  2471,  2478,  2949,  2952,  2968. 
Wattson  y.  Dowling,  26  Cal.  124,  d.  1029, 1086, 

1769. 
Wangenbeim  y.  Childs,  28  Cal.  444,  d.  8068. 
Waogenheim  y.  Graham,  89  Oal.  190,  d.  166, 

001, 1174,  2914. 
Wangh  y.  Ohaonoey,  13  Cal.  11,  d.  471, 2739. 
Way  y.  Oglesby,  46  Oal.  666,  d.  1866. 
Weatherwax  y.  Ooeomnea  Valley  Mill  Co., 

17  Cal.  844,  d.  2624,  2644. 
Weaver  y.  Conger,  10  Cal.  288,  d.  8, 1679, 

2260,  2988, 8010. 
Weayer  t.  Eureka  Lake  Co.,  16  Oal.  271,  d. 

2988, 2988,  2990. 
Weayer  v.  Fairchild,  60  OaL  890,  d.  2131, 2392, 

2407,2408. 
Weayer  y.  Hayward,  41  :Cal.  117,  d.  820. 
Weayer  y.  Page,  9  OaL  681,  d.  1791,  1794, 

1766, 1769. 
Weaver  y.  Wood,  49  Oal.  297,  d.  846. 
Weayeryille  etc.  Wagon  Boad  Co.  y.  Superyi- 

sors,  94  Cal.  99,  d.  638,  2899. 
Webb,  Estate  of,  40  OaL  641,  d.  1666, 2878, 


Webb  y.  Oark,  66  Oal.  69,  d.  28. 
Webb  y.  Hanson,  2  CaL  188,  d.  89. 
Webb  y.  Hanson,  8  OaL  96,  d.  1279, 1642. 
Webb  y.  Hanson,  8  Cal.  108,  d.  1642. 
Webb  y.  Tresoony,  79  OaL  921,  d.  120,  268, 
868,2106. 


Webb  y.  Winter,  1  CaL  417,  d.  446. 

Webber  y.  California  etc  B.  B.  Oo.,  51  OaL 

425,  d.  467. 
Webber  y.  Clarke.  74  OaL  11,  d.  28, 24. 96,  SB, 

29, 106,  2640. 
Webber  y.  WUcox,  46  Oal.  801,  d.  2768. 
Weber  y.  Board  of  Supervisors  of  Santa  Clara 

County,  69  Cal.  265,  d.  1389, 1390. 
Weber  y.  Gill,  98  Cal.  462,  d.  2669,  2670. 
Weber  y.  Marshall,  19  Cal.  447,  d.  1014, 1017, 

1018,  2585,  2591,  2610,  2611. 
Weber  y.  San  Francisco,  City  at,  1  OaL  466 

d.  1497, 1604,  272L 
Webster  y.  Byrnes,  84  OaL  878,  d.  187, 180, 

204, 1043, 1060. 
Webster  y.  Cook,  88  Oal.  428,  d.  106,  UlS, 

1214,  1718. 
Webster  y.  Hawwth,  8  OaL  21,  d.  844, 1211, 

1212. 
Webster  y.  King,  88  Cal.  848,  d.  209,  288L 
Webster  y.  Wade,  19  Oal.  291,  d.  1824. 
Wedderapoon  t.  Bogera,  82  Cal.  609,  d.  486, 

436. 
Weddle  T.  Stark,  10  Oal.  801,  d.  219. 
Wedekind  y.  Craig,  66  CaL  942,  d.  2S23. 
Wedel  y.  Herman,  69  Oal.  607,  d.  14, 19,  S82, 

1156, 1447. 
Weed  y.  Maynaid,  62  Cal.  450,  d.  2969,  2878. 
Weeks  y.  Garibaldi  etc.  Co.,  78  Oal.  608,  d. 

168,  616,  2784. 
Weidekind  y.  Tuolumne  County  Water  Oo., 

74Cal.  886,  d.  860. 
Weiderkind  y.  Tuolumne  County  Water  Co., 

66  CaL  431,  d.  2986. 
Weihe  y.  Statham,  67  CaL  84,  d.  UOOi. 
Weihe  y.  SUtham,  67  Cal.  246,  d.  1248. 
Weil  y.  Bent,  60  Cal.  603,  d.  2730. 
Weil  y.  Jonea,  63  Cal.  46,  d.  684,  687. 
WeU  y.  Paul,  22  CaL  482,  d.  169, 1848, 1628, 

2488. 
WeUl  y.  Baldwin,  64  OaL  476,  d.  TOO. 
Weill  v.  Eenfleld,  64  OaL  111,  d.  2647,  9664. 
Weill  y.  Light,  98  Oal.  193.  d.  486. 
Weimer  y.  Lowery,  11  Cal.  104,  d.  1919, 2060^ 

2864,2986. 
Weimmer  v.  Sutherland,  74  CaL  841,  d.  1084, 

1989. 
Weinreieh  y.  Johnston,  78  CaL  254,  d.  2200. 
Weur  y.  Vail,  96  Cal.  466,  d.  1650. 
Weisenberg  y.  Truman,  68  CaL  63,  99,  d.482, 

1767. 
Weisenbom  y.  Neumann,  60  CaL  879,  d.  1684. 
Weithofi  y.  Murray,  79  Cal.  608,  d.  1824, 1846. 
Welch,  Estate  of,  88  Cal.  179,  d.  1232, 1233. 
Welch  v.  Allen,  54  Cal.  211,  d.  94. 
Welch  y.  Allington,  28  Cal.  322,  d.  443. 
Welch  y.  Bramlet,  98  Oal.  219,  d.  693. 
Welch  y.  Hnae,  49  OaL  606,  d.  3039, 804L 


Digitized  by 


Google 


TABLE  OF  GASES  DIGESTED. 


8247 


Wdch  T.  Kenney,  47  Oal.  414,  d.  147, 148. 
Welch  T.  Kenny,  49  Cal.  49,  d.  2116. 
Welch  T.  Mohr,  93  Cal.  371,  d.  239,  874 
Welch  V.  Smith,  46  Cal.  230,  d.  2461, 
Welch  V.  Spring  Valley  Mining  etc.  Co.,  67  CaL 

149,  d.  217. 
Welch  T.  Strother,  74  Gal.  413,  d.  605,  2186. 
Welch  ▼.  Snllivan,  8  Gal.  166,  d.  1013,  1021, 

1031,  1205,  1224, 1881, 1898, 1899, 1904,2044, 

2609, 2518,  2623,  2630,  2699. 
Welch  T.  SolliTan,  8  Gal.  611,  d.  1081. 
Welch  T.  Tennent,  4  Gal.  203,  d.  2463. 
Welch  y.  Williams,  06  Cal.  866,  d.  1043,  2653. 
Welcome  t.  Hess,  90  Oal.  607,  d.  1722, 1728. 
Weller  t.  Dickinson,  03  Oal.  106,  d.  1648. 
Wellington  t.  Sedgwick,  12  OaL  469,  d.  806, 

682, 1200, 1842, 1366,  2652. 
Wellman  ▼.  Sngliah,  88  OaL  688,  d.  2464, 2661, 


Wells  T.  Oahn,  61  GaL  428,  d.  1848. 

Wells  V.  Ellis,  68  Cal.  243,  d.  2204. 

Wells  T.  Harter,  66  Gal.  842,  d.  1764,  2646, 

2941. 
Wells  T.  Mantes,  99  Oal.  688,  d.  2990. 
Wells  T.  McPike,  21  Cal.  216,  d.  327, 1180. 
Wells  v.  Robinson,  18  Cal.  188,  d.  1088, 1260, 

1260,2881. 
Wells  V.  Stout,  0  GaL  470,  d.  1197, 1206,  1212, 

1339, 1340,  1438, 1651. 
Wells,  Fargo  &  Go.  t.  Anthony,  86  Gal.  696,  d. 

106. 
Wells,  Fargo  &  Go.  t.  Ooleman,  63  Oal.  416,  d. 

400, 1494. 
Wells,  Fargo  &  Go.  t.  Pacific  Ins.  Go.,  44  Gal. 

897,  d.  1537, 1654. 
Wells,  Fargo  &  Go.  t.  State  Board  of  Eqoali- 

sation,  56  Cal.  194,  d.  2816. 
Welsh  V.  Allen,  64  Gal.  211,  d.  94. 
Welsh  y.  Bramlet,  98  CaL  219,  d.  642,  658, 

660, 1662. 
Welsh  y.  Kirkpatrick,  80  Cal.  202,  d.  060, 

2906,2007. 
Welsh  y.  Pltunas  Gonnty,  80  Oal.  838,  d.  2001. 
Welsh  y.  Plumas  County,  94  Cal.  868,  d.  2667, 


Welton  y.  Adams.  4  Oal.  87,  d.  406, 1769. 
Welton  y:  Cook,  61  Cal.  481,  d.  1784, 1757. 
Welton  y.  Garibardi,  6  Cal.  246,  d.  284. 
Welton  y.  Pahner,  39  Oal.  456,  d.  040,  1620, 

2887. 
Wenbom  y.  Boston,  28  Oal.  821,  d.  07. 
Wendt  y.  Roes,  33  Cal.  650,  d.  238,  822,  2169, 

2218,  2219,  2967. 
Wentworth  y.  Miller,  68  GaL  0,  d.  899. 
Wensel  y.  Commercial  Ins.  Go.  of  California, 

67  Oal.  438,  d.  1651. 
Wensel  y.  Scbolts,  100  Cal.  260.  d.  1186. 1068, 

1966,1979,2942. 


Wenzel  y.  Shuls,  78  Cal.  221,  d.  440. 
Werioger,  In  re,  100  Cal.  346,  d.  248, 1094, 

1253. 
Wesleyan  College,  Matter  of,  1  Gal.  447,  d.  601. 
West  y.  Conant,  100  Cal.  231,  d.  2013. 
West  y.  Orawford,  80  Cal.  19,  d.  106,  621,  622, 

623,2073. 
West  y.  Masson,  67  Gal.  160,  d.  707. 
West  y.  Russell,  74  Gal.  644,  d.  2626. 
West  y.  Smith,  5  Cal.  96,  d.  200. 
West  y.  Smith,  52  Cal.  322,  d.  1490,  2333. 
West  Coast  Lumber  Co.  y.  Apfield,  86  Oal. 

386,  d.  1728, 1839, 1849, 1853,  2441. 
West  Goaat  Lumber  Go.  y.  Newkirk,  80  Oal. 

275,  d.  206, 1164, 1296, 1837, 1841, 1840, 1854, 

1850. 
West  Coast  Lumber  Go.  y.  State  Investment 

etc.  Go.,  08  Oal.  602,  d.  1640,  1644,  1646, 
-  1547, 1649,  1662. 
Weeterfield,  Estete  of,  96  Gal.  118,  d.  106, 166, 

199, 1125. 
Westerfleld,  Ex  parte,  66  Gal.  660,  d.  657. 
Western  Development  Go.  y.  Emery,  61  OaL 

611,  d.  2726. 
Western  Lumber  Go.  y.  PhiUips,  94  Oal.  64, 

d.  202, 1200, 1476, 1477. 
Western  Pac.  R.  B.  Co.  y.  Reed,  86  Oal.  621, 

d.  1072,  1073,  2411. 
Western  Pac.  B.  B.  Go.  y.  Tevis,  41  GaL 

489,  d.  2410. 
Weston  y.  Bear  River  etc.  Go,,  6  Gal.  186,  d. 

627. 
Weston  y.  Bear  Biver  etc.  Co.,  6  Cal.  426, 

d.  1216,  2656. 
Westphal  y.  Nevills,  02  Gal.  646,  d.  414. 
Wetherbee  v.  GarroU,  38  Gal.  649,  d,  180, 140, 

160,  161,  164, 176, 107,  2100,  2667. 
Wetherbee  v.  Dunn,  32  Cal.  106,  d,  1166, 1651, 

2842,  2843,  3063. 
Wetherbee  v,  Dunn,  86  Gal,  147,  d.  1036. 
Wetherbee  y.  Dunn,  36  Cal.  249,  d.  106,  461. 
Wetherly  y.  Straus,  03  Cal.  283,  d.  874,  376, 

1833, 1336, 1840, 1354, 1356. 
Wetmore,  In  re,  09  Oal.  146,  d.  2541. 
Wetmore  v.  San  Francisco,  43  Cal.  37,  d.  2277. 
Wetmore  v.  San  Francisco,  44  Oal.  204,  d. 

318,  327,  1618,  1624,  2696. 
Wetzlar  v.  North  Western  Ice  Co.,  9  Cal.  176, 

d.2071. 
Wetder  y.  Fitch,  52  Oal.  638,  d.  1262. 
Weyant  v.  Murphy,  78  Oal.  278,  d.  1086, 1046, 

2009,2020, 
Weyl  y.  Sonoma  Valley  R.  R.  Co.,  60  Cal.  202, 

d.  108,  111,  467,  999,  2088,  2410. 
Weyse  v.  Crawford,  86  Cal.  196,  d.  1496, 2808, 

2808,2814. 
Whalen  v.  Areata  etc.  B.  B.  Go.,  92  Oal.  660, 

d.  2416. 


Digitized  by 


Google 


8M8 


TABLE  OF  CASES  DIGESTED. 


Whaley  t.  King,  92  Cal.  481,  <L  1771. 
Whartonby  t.  Beay,  92  Gal.  74,  d.  360. 
Wharton  t.  Harlan,  68  Oal.  422,  d.  960,  068, 

964. 
Wheatland  MiU  Co.  v.  Pirrie,  80  Cal.  «9,  d. 

668,1282. 
Wheatley  t.  Strobe,  12  Oal.  92.  d.  811,  312, 

412,  419. 
Wheaton  y.  Neville,  19  Cal.  41,  d.  837,  844, 

879, 1341,  2560. 
Wheaton  v.  North  Beach  etc  B.  B.  Co.,  89 

Cal.  690,  d.  607,  908,  2068. 
Wheaton  y.  North  British  etc.  Ina.  Co.,  76 

Oal.  416,  d.  1637,  1639, 1640, 1643. 
Wheeler  y.  Bolton,  64  Cal.  302,  d.  1134,  1840, 

1261. 
Wheeler  t.  Bolton,  66  OaL  83.  d.  1181. 
Wheeler  t.  Bolton,  02  Cal.  160,  d.  190,  1284, 

1237, 1263, 1264, 1734. 
Wheeler  y.  Fanner,  38  OaL  208,  d.  197,  828, 

830,  2184,  2194. 
Wheeler  ▼.  Hampeon,  16  Cal.  291,  d.  2044. 
Wheeler  ▼.  Hays,  3  Oal.  284,  d.  1296. 
Wheeler  ▼.  Eaaoabaam,  76  OaL  90,  d.  161, 

2101. 
Wheeler  y.  Miller,  16  Cal.  124,  d.  2616,  2634. 
Wheeler  y.  San  Francisco  ete.  By.  Co.,  81 

Cal.  46,  d.  616,  2411. 
Wheeler  y.  West,  71  Oal.  126,  d.  1169,  1494, 

1944. 
Wheeler  v.  Wert,  78  OaL  95,  d.  1502, 1746, 

2247, 2258,  2266. 
Wheelock  v.  Godfrey,  100  Oal.  678,  d.  196, 

1188, 1618, 1668.  2306. 
Wheelock  v.  Facifto  Gas  Co.,  61  Cal.  223,  d. 

2493,  2498. 
Wheelock  v.  Warschaner,  21  Cal.  809,  d.  1308, 

1818, 1722. 
Wheelock  y.  Warschaner,  84  Oal.  265,  d.  1622, 

1722. 
Whelan  v.  Boyd,  08  OaL  600,  d.  2671. 
Whetmore  y.  Bnpe,  66  OaL  237,  d.  1296,  2463. 
Whetton,  Estate  of,  98  Cal.  203,  d.  3036. 
Whipley  y.  Dewey,  8  Cal.  86,  d.  1726, 1727. 
Whipley  y.  Dewey,  17  Cal.  314,  d.  2104. 
Whipley  ▼.  Flower,  6  Cal.  630,  d.  246, 1360. 
Whipley  T.  McKune,  12  OaL  362,  d.  1046, 

1050,2230. 
Whipley  v.  Mills,  9  Cal.  641,  d.  110, 113. 
Whitaker  y.  Haynes,  49  Cal.  696,  d.  668. 
Whitaker  v.  Mitchell,  68  Cal.  862,  d.  236. 
Whitby  y.  Bowell,  82  Cal.  636,  d.  276, 1996. 
Whitcbery.  Webb,  44  Cal.  127,  d.  416, 1662. 
Whitcomb,  Estate  of,  86  Cal.  266,  d.  8039, 

8044. 
White,  Estate  of,  87  Cal.  190,  d.  2966. 
White,  Estate  of,  68  OaL  19,  d.  1231. 
White,  Ex  parte,  49  Oal.  433,  d.  1271, 1872. 


White,  Ez  parte,  67  OaL  108,  d.  8164. 
White  y.  Abemathy,  3  Oal.  426,  d.  178,  848. 
White  y.  Adams,  62  Oal.  435,  d.  1884,  1462. 
White  y.  Allatt,  87  Cal.  246,  d.  1992,  1900^ 

2008,2258. 
White  v.  Arthur,  69  Oal.  88,  d.  897, 899. 
White  y.  BueU,  90  Cal.  177,  d.  8938. 
White  y.  Olark,  8  Oal.  612,  d.  1197, 1196. 
White  y.  Coaway,  66  Cal.  883,  d.  2818. 
White  y.  Cox,  46  Cal.  109,  d.  1682. 
White  y.  Diaher,  67  Cal.  402,  d.  3074,  807S. 
White  y.  Douglass,  71  Oal.  116,  d.  1298, 1888, 

2826,  2346, 2846, 8340, 8008. 
White  y.  Fratt,  18  Oal.  681,  d.  828,  8661, 

2680. 
White  y. Fremo  Nat.  Bank,  98  OaL  I88,d. 

2812. 
White  y.  Lee,  78  OaL  608,  d.  1014, 1016. 
White  y.  Leszynsky,  14  Cal.  166,  d.  881. 
White  y.  LighthaU,  1  Oal.  847,  d.  84. 
White  y.  Longmire,  63  Oal.  832,  d.  168. 
White  y.  Lyons,  48  CaL  279,  d.  1669,  828S, 

2258. 
White  y.  Merrill,  88  OaL  14,  d.  801,  607, 11B8, 

1198. 
White  y.  Moaea,  11  Oal.  68,  d.  1678, 8861. 
White  y.  Moaea,  11  CaL  60,  d.  8861. 
White  v.  Moses,  21  Oal.  84,  d.  1031, 1890,  lOQS. 
White  v.  Moees,81  Oal.  48,  d.  1184. 
White  y.  National  Bank,  08  Gal.  106,  d.  888, 

236. 
White  y.  Nunan,  60  Oal.  406,  d.  218. 
White  y.  Fatten,  87  Oal.  161,  d.  1997. 
White  y.  San  Bafael  etc  B.  B.  Co.,  60  OaL 

417,  d.  223,  8411. 
White  y.  Soto,  88  Gal.  664,  d.  60S,  1838.  SSTL 
White  Y.  Spreckels,  76  OaL  610,  d.  460,  460, 

461,  470,  2609. 
White  y.  Steam  Tug  Mary  Ann,  6  OaL  468,  d. 

1648,2658,2866. 
White  y.  Superior  Court,  72  Cal.  476,  d.  880. 
White  y.  Todd's  Valley  Water  Co.,  8  OaL  443» 

d.  238, 1936. 
White  v.  White,  78  Oal.  106,  d.  814. 
White  y.  White,  82  CaL  427,  d.  807,  844, 1780, 

1790,  3062, 3064. 
White  V.  White,  96  Oal.  218,  d.  96, 856, 1800. 
White  y.  White,  86  Oal.  816,  d.  271. 
White  y.  White,  86  CaL  219,  d.  209,  881,  8S1, 

256, 1436, 1797, 1800. 
White  y.  White,  88  Cal.  420,  d.  161. 
White  y.  White,  97  Cal.  604,  d.  1798. 
White  y.  Whitney,  82  Oal.  163,  d.  236, 1166. 
Whiting  y.  Clark,  17  Cal.  407,  d.  1869, 1666. 
Whiting  y.  Gardner,  80  Oal.  78,  d.  937. 
Whiting  y.  Haggard,  60  Cal.  613,  d.  630. 
Whiting  y.  Healep,  4  Oal.  887,  d.  606.  8880^ 

2904. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


Sa40 


Whiting  ▼.  Flnnuui  CVranty,  64  Cal.  66,  d.  21S8. 
Whiting  T.    Qnackenbnsh,  64  Cal.  306,  d. 

1663,  2701, 2702,  2703, 2706. 
Whiting  T.  Townsend,  67  Cal.  616,  d.  2689, 

2703,  2714,  2716,  2716,  2720. 
Whitman  t.  Steiger,  46  Cal.  256,  d.  460, 1020, 

1624, 2872. 
Whitman  y.  Sutter,  3  Cal.  170,  d.  S38. 
Whitmore  t.  Reynolds,  46  Cal.  880,  d.  1996, 

1999. 
Whitmore  v.  San  Franciaco  Sav.  Union,  60 

Cal.  146,  d.  1091,1099. 
Whitney  t.  AUen,  21  OaL  283,  d.  119, 126, 126, 

188,  2013. 
Whitney  t.  Arnold,  lOCaL  631,  d.  12. 
Whitney  ▼.  Buckman,  13  Cal.  636,  d.  167, 

1564,  1969, 1998,  2336,  2386. 
Whitney  t.  Backman,  19  Cal.  300,  d.  1007, 

1008. 
Whitney  T.  Backman,  26  Cal.  447,  d.  179, 

2427,  2428,  2429. 
Whitney  T.  Butterfleld,  13  Cal.  336,  d.  2049, 

2660,2565. 
Whitney  ▼.  Durkin,  48  Cal.  462,  d.  1166. 
Whitney  y.  Higgins,  10  Cal.  647,  d.  1218, 1219, 

1852,  1868,  1993. 
Whitney  y.  Kelley,  04  Cal.  146,  d.  1628. 
Whitney  y.  McCoy,  60  Cal.  627,  d.  1970. 
Whitney  y.  Purrington,  59  Cal.  36,  d.   2f2. 
Whitney  y.  Stark,  8  Cal.  614,  d.  1343,  2169, 

2869,  2872. 
Whitney  y.  Stone,  23  Cal.  276,  d.  2586. 
Whitney  y.  Thomas,  38  Cal.  321. 
Whittaker  y.  Pendola,  78  Cal.  296,  d.  2838. 
Wbittaker  y.    Tuolnmne,  County  of,  96  Cal. 

lOa  d.  2402,  2600. 
Whittemore,  Matter  of,  69  Cal.  67,  d.  362. 
Wbittier  y.  Diets,  66  Cal.  78,  d.  2856. 
Whittier  y.  Hollister,  64  Cal.  283,  d.  1842. 
Whittier  y.  Stege,  61  Cal.  288,  d.  903,  2927, 


Whittier  y.  Wilbnr,  48  Cal.  176,  d.  1830, 1832, 

1861. 
Whittle  y.  Senner,  55  Cal.  395,  d.  116. 
Whitton  y.  Sulliyan,  96  Cal.  480,  d.  61, 326, 326. 
Whitty,  Ex  parte,  66  Cal.  168,  d.  286. 
WhitweU,  Ex  parte,  98  Cal.  73,  d.  2161,  2163. 

2156,  2156. 
Wbitwell  y.  Barbier,  7  Cal.  64,  d.  1631, 1632. 
Whitwell  T.  Thomas,  9  Cal.  499,  d.  434, 1603, 

2233. 
Wholey  y.  Cayanangh,  88  Cal.  132,  d.  053. 
Wiard,  Estate  of,  83  Cal.  619,  d.  02, 106, 191. 
Wiard  y.  Brown,  69  Cal.  194,  d.  53, 1078, 1079, 
Wickersham  y.  BritUn,  93  Cal.  34,  d.  668, 

1662,  2126. 
Wickersham  y.  Comerford,  96  Cal.  433,  d. 

1092,  1428,  1.430, 1438. 
Cal.  l>ionT,  Vou  ni.— 204 


Wickersham  y.  Crittenden,  98  Cal.  17,  d.  402, 
403,  661,  663,  667,  668, 1086, 1678,  2167, 2889, 


Wickenham  y.  Denman,  68  Cat.  888,  d.  2182. 
Wicka  y.  Ludwig,  9  Cal.  173,  d.  1697,  1631. 
Widber,  Ex  parte,  91  Cal.  867,  d.  1687. 
Widber  y.  Superior  Court,  94  Cal.  430,  d.  96, 

109,  391. 
Widbur  y.  Washburn,  47  Cal.  67,  d.  948. 
Widmer  y.  Martin,  87  Cal.  88,  d.  1604,  2946. 
Wiebold  y.  Raner,  96  Cal.  418,  d.  119. 
Wiedekind  y.  Tuolumne  County  Water  Oct 

83  Cal.  196,  d.  213,  289,  2986. 
Wiedwald  ▼.  Dodson,  96  Cal.  460,  d.  1768, 

1770. 
Wierbitssky,  In  re,  88  Gal.  383,  d.  160. 
Wierbiteky,  Matter  of,  96  Cal.  310,  d.  97. 
Wiese  y.  San  FranciBco  Musical  Society,  82 

Cal.  646,  d.  2007. 
Wig^  y.  Superior  Court,  68  Gal.  398,  d.  1261. 
Wiggins  y.  Bridge,  70  Cal.  437,  d.  1848. 
Wiggins  y.  McDonald,  18  Cal.  126,  d.  311,  312, 

317,  2231. 
Wigginton  y.  Markley,  62  Cal.  411,  d.  1782. 
Wilber  y.  Sanderson,  43  Cal.  496,  d.  1968. 
WUbur  y.  Cherry,  89  Cal.  660,  d.  1304, 1313. 
Wilbur  y.  Lynde,  49  Gal.  290,  d.  661,  2888. 
Wilcombe  y.  Dodge,  8  Cal.  260,  d.  432. 
Wilcox  y.  HauBch,  67  Cal.  189,  d.  2246. 
Wilcox  y.  Hausch,  64  Gal.  461,  d.  3009. 
Wilcox  y.  Lattin,  93  Cal.  588,  d.  2468,  2473, 

2474,  2477,  2922. 
Wilcox  y.  Oakland,  49  Gal.  29,  d.  484, 1072. 
Wilcoxson  y.  Burton,  27  Gal.  228,  d.  136,  239, 

1136, 1600, 1601, 1603, 1608. 
Wilcoxson  y.  Miller,  49  Cal.  193,  d.  196, 1219, 

2443,  2448. 
Wilcoxson  y.  Sprague,  61  Cal.  640,  d.  941, 943. 
Wilcoxson  y.  Stitt,  66  Cal.  696,  d.  2037. 
Wild  y.  Odell,  66  Cal.  136,  d.  1763, 
Wild  y.  Van  Valkenbnrgh,  7  Cal.  166,  d.  421. 
Wildman  y.  Radenaker,  20  Cal.  615,  d.  2026, 

2026. 
Wilhoit  y.  Bryant,  78  Cal.  263,  d.  808. 
Wilhoit  y.  Cunningham,  87  Cal.  463,  d.  306, 

308,  348,  2283,  2257,  2268. 
Wilhoit  y.  Lyons,  98  Gal.  409,  d.  806,  30^ 

447. 
Wilhoit  y.  Tubbs,  83  Cal.  279,  d.  2619, 2770. 
Wilke  y.  Cohn,  54  Cal.  212,  d.  329. 
Wilkins  y.  McCue,  46  Cal.  666,  d.  239, 1633, 

1883,  3002,  3017. 
Wilkins  y.  Stidger,  22  Cal.  231,  d.  825,  327, 

1142,  1165,  1168, 1178,  3068,  3066. 
Wilkins  y.  WUlson,  61  Cal.  212,  d.  1220. 
Wilkinson  y.  MerrUI,  62  Cal.  424,  d.  2368. 
Wilkinson  y.  Merrill,  66  Cal.  569,  d.  1780, 

2327. 


Digitized  by 


Google 


aaoo 


TABLE  OF  CAS£8  DIGESTED. 


Wilkinwm  t.  Parrott,  82  Cal.  102,  d.  76,  201, 

238,  674, 1634. 
Will,  Ex  parte,  61  Cal.  121,  d.  1670. 
Will  V.  Lytle  Creek  Water  Co.,  100  Cal.  344, 

d.  964,  965,  968. 
Will  T.  Sinkvritz,  39  Cal.  670,  d.  496, 1663. 
WUl  V.  SinkwiU,  41  CaL  688,  d.  271,  279,  288, 

2120. 
Willamette  Steam  Mills  Co.  v.  Kremer,  94 

Oal.  206,  d.  1840, 1844, 1846, 1846, 1847, 1848, 

1854,1868, 
Willamette  Steam  MUIb  etc.  Co.  T.  Loe  Ange- 
les College  Co.,  94  Cal.  229,  d.  474,  476,  476, 

1844, 1846,  1866. 
Willamette  Steam  Mills  etc.  Co.  t..  Union 

Lumber  etc.  Co.,  94  Cal.  156,  d.  2490,  2506. 
Willard  ▼.  Archer,  63  Cal.  83,  d.  2964. 
Willard  v.  Superior  Court  of  Santa  Barbara 

County,  82  Cal.  466,  d.  974,  «)4». 
Williama,  In  te,  82  Cal.  183.  d.  869. 
Williams,  Estate  of,  92  Cal.  183,  d.  1112, 1113. 
Williams,  Ex  parte,  '87  Cal.  78,  d.  716,  784, 

786. 
Williams,  Ex  parte,  89  CaL  421,  d.  78S,  810, 

1883. 
Williams  v.  Benton,  24  Oal.  424,  d.  3433,  2434. 
Williams  v.  Bovers,  16  Cal.  321,  d.  2208. 
Williams  t.  Cbadboome,  6  Cal.  669,  d.  824, 

684,  976,  976,  1189. 
Williams  t.  Conroy,  62  Cal.  414,  d.  96. 
Williams  v.  Corcoran,  46  CaL  663,  d.  2298, 

2393,  2825,  2846. 
Williams  y.  Covillaud,  10  Cal.  419,  d.416. 486. 
Williams  v.  Dennison,  86  Cal.  430,  d.  Ill,  120. 
Williams  T.  Dennison,  94  Cal.  640,  d.  1166, 

1177,  2098,  2637. 
Williams  y.  Dwinelle,  51  Cal.  442,  d.  664. 
Williams  y.  Fresno  Canal  etc.  Co.,  96  Cal.  14, 

d.  1163, 1826,  1827. 
Williams  y.  Gregory,  9  Cal.  76,  d.  2083,  2096. 
Williams  y.  Hall,  24  Cal.  166,  d.  197. 
WUliams  t.  HaU,  79  Cal.  606,  d.  682,  606, 

1287. 
Williams  y.  Hartford  Ins.  Co.,  64  Cal.  442,  d. 

1194,  1643,  1644,  1668. 
Williams  y.  HiU,  64  Cal.  390,  d.  684. 
Williams  y.  Lercb,  66  Cal.  330,  d.  2488. 
Williams  y.  MacDougall,  39  Cal.  80,  d.  667, 

672, 3044. 
Williams  v.  McDonald,  68  Cal.  527,  d.  220, 

2688,  2705. 
Williams  T.  Mecartney,  69  Cal.  666,  d.  84, 

1697. 
Williams  y.  Miller,  68  Cal.  290,  d.  68. 
Williams  y.  Mitchell,  87  Cal.  532,  d.  239, 

2475,  2944. 
Williams  y.  Montgomery,  58  Cal.  279,  d.  824. 
Williams  y.  More,  63  Cal.  60,  d.  349. 


Williams  y.  Price,  11  Cal.  212,  d.  1100. 
Williams  y.  Santa  Clara  Min.  Assn.,  66  CaL 

193,  d.  113,  267,  1836,  1841,  1909. 
Williams  y.  Sayings  and  Loan  Boc.,  97  OaL 

122,  d.  1653,  2045,  2046. 
Williams  y.  Smith,  6  CaL  91,  d.  1779. 
Williams  y.  Southern  Pac.  B.  B.  Co.,  72  CaL 

120,  d.  2413. 
Williams    y.    Supervisors     of  .  Sacramento 

County,  68  Cal.  237,  d.  2783. 
WiUiams    y.    Snperyisors    of    Sacramento 

County,  66  CaL  160,  d.  49L 
Williams  y.  Sutton,  48  OaL  66,  d.  686,  686^ 

2867. 
Williams  y.  Walton,  9  Cal.  142, 146,  d.  299. 
Williams  y.  Williams,  78  CaL  99,  d.  3038, 

3043. 
WiUiams  y.  Young,  17  Cal.  403,  d.  1899, 1408. 

1410,2942. 
Williams  y.  Yoong,  21  Gal.  227,  d.  2939. 
Williamson,  Estate  of,  76  Cal.  317,  d.  3026. 
Williamson  y.  Blattan,  9  Cal.  600,  d.  341. 
Williamson  y.  Commings  Bock  Drill  Co.,  SS 

Cal.  662,  d.  216,  967,  2730. 
Williamson  y.  Monroe,  3  Cal.  383,  d.  2427. 
Williamson  y.  Tobey.  860al.  497,  d.  133, 1531, 

2078,  2079,  2296. 
WiUiard  y.  DUlard,  86  Cal.  164,  d.  132, 142. 
Willis  y.  Farley,  24  Cal.  490,  d.  1099,  1100, 

1106, 1106,  1261, 1669, 1983,  1985,  1988,1981 
Willis  y.  McMahan,  89  Cal.  166,  d.  1512. 
Willis  y.  Wozencraft,  22  Cal.  607,  d.  1000, 

1016, 1022, 1076,  2927,  2947. 
Williston  y.  Perkins,  51  OaL  664,  d.  170,  507, 

1595. 
Wills  y.  Austin,  63  Cal.  152,  d.  638,  2825, 2838^ 

2844. 
Wills  y.  Kempt,  17  Oal.  98,  d.  2242. 
Wills  y.  Kong,  70  Oal.  648,  d.  2096. 
Willson  y.  Broder,  24  Gal.  190,  d.  280, 70S. 
WillBon  y.  Cleayeland,  30  Cal.  192,  d.  365,  9S7, 

958,  964, 1010, 1014,  1049, 1320, 1710,  2237. 
Willson  y.  Hernandez,  5  Cal.  437,  d.  1231. 
Willson  y.  McEvoy.  26  Cal.  169,  d.  706, 161L 
WiUson  y.  Treadwell,  81  Cal.  58,  d.  1716. 
Wilmington  Oanal  etc  Co.  y.  Domingues,  60 

Cal.  606,  d.  1057. 
Wilmington  Transportation  Go.  y.  O'Neil,  96 

Cal.  1,  d.  374,  599,  906. 
Wilson,  Ex  parte,  73  CaL  97,  d.  1804. 
Wilson,  Matter  of,  76  Cal.  680,  d.  664,  670,  672. 
Wilson  y.  Atkinson,  68  Oal.  590,  d.  36,  233; 

261,  2810. 
Wilson  y.  Atkinson,  77  Cal.  486,  d.  26,.  27,  36. 
Wilson  y.  Baker,  64  Cal.  476,  d.  148.1. 
Wilson  y.  Barnard,  67  Oal.  422,  d.  1843. 
Wilson  y.  Berryman,  6  Cal.  44,  d.  37,  1684| 

1689,  2965. 


Digitized  by 


Google 


TABLE  OF  CASES  DIGESTED. 


8251 


Wilson  y.  Brannan,  37  Cal.  258,  d.  2027,  2028, 


Wilson  y.  Brannan,  27  Cal.  269,  d.  2027. 
Wilson  y.  Broder,  10  Cal.  486,  d.  2656,  2556. 
Wilson  y.  California  Cent.  R.  R.  Co.,  94  Cal. 

166,  d.  504,  505,  506,  2098. 
Wilson  y.  Oapuro,  41  Cal.  546,  d.  377,  888. 
Wilson  y.  Castro,  31  Cal.  420,  d.  1082,  1083, 

1441,  1888,  2168. 
Wilson  y.  Corbier,  13  Cal.  166,  d.  2294,  2443. 
Wilson  y.  Cross,  83  Cal.  60,  d.  240,  1861. 
Wilson  y.  Cunningham,  8  Cal.  241,  d.  2423. 
Wilson  y.  Dougherty,  45  Cal.  84,  d.  158, 154, 

177,  261. 
Wilson  y.  Fitch,  41  Cal.  368,  d.  238, 1741, 1748, 

1744. 
Wilson  y.  Fourteenth  Street  Ry.  Co.,  90  Cal. 

819,  d.  612. 
Wilson  y.  Hastings,  66  Cal.  243,  d.  1116, 1118, 

1119, 1879. 
Wilson  y.  Heslep,  4  Cal.  300,  d.  1566. 
Wilson  y.  His  Creditors,  32  Cal.  406,  d.  382, 

383,  384,  386,  394,  396. 
Wilson  y^  His  Creditors,  65  Cal.  476,  d.  386. 
Wilson  y.  Lassen,  6  Cal.  114,  d.  1083. 
Wilson  y.  Madison,  55  Cal.  6,  d.  902,  1217, 

1222,  2329,  2389. 
Wilson  y.  Madison,  58  Cal.  1,  d.  1410. 
Wilson  y.  Middleton,  2  Cal.  64,  d.  143,  197, 

910. 
Wilson  y.  Moriarty,  77  Cal.  596,  d.  2468,  2472. 
Wilson  y.  Moriarty,  88  Cal.  207,  d.  2439, 2440, 

2441. 
Wilson  y.  Morton,  85  Cal.  598,  d.  325,  2604. 
Wilson  y.  Prouty,  70  Cal.  196,  d.  2026. 
Wilson  y.  Roach,  4  Cal.  362,  d.  1052, 1660. 
Wilson  y.  Samuels,  100  Cal.  614,  d.  617. 
Wilson  y.  San  Jose,  7  Cal.  275,  d.  2156. 
Wilson  y.  Shackeliord,  41  Cal.  630,  d.  1313, 

1815. 
Wilson  y.  Smith,  61  Cal.  209,  d.  2242. 
Wilson  y.  Southern  Pac.  B.  B.  Co.,68  Oal. 

735,  d.  864. 
Wilson  y.  Southern  Pac.  R.  R.  Co.,  62  Cal. 

164,  d.  205,236, 1682,  2064,  2056,  2068,  2078, 

2970. 
Wilson  y.  Spring  Hill  Quartz  Min.  Co.,  10 

Cal.  446,  d.  2186. 
Wilson  y.  Stnrges,  71  Cal.  226,  d.  66,  235, 

2471. 
Wilson  y.  Superyisors  of  Sacramento  County, 

3  Cal.  386,  d.  491. 
Wilson  y.  Superyisors  of  Sutter  County,  47 

Cal.  91,  d.  2823. 
Wilson  y.  White,  84  Cal,  239,  d.  926,  2012, 

2236. 
Wilson  y.  Wilson,  86  Oal.  447,  d.  1439,  1454, 

2688. 


Wilson  V.  Wilson,  46  Cal.  899,  d.  186,  1171, 

1807,  2666. 
Wilson  V.  Wilson,  64  Oal.  92,  d.  198,  201, 1282. 
Winana  y.  Cheuey,  56  Oal.  567,  d.  468. 
Winane  v.  Christy,  4  Cal.  70,  d.  1004,  1009, 

1013, 1025. 
Winans  y.  Hardenbergh,  8  Cal.  291,  d.  2106. 
Winans  v.  Hassey,  48  Cal.  634,  d.  1184, 1696, 

2426,2909. 
Winans  y.  Sierra  Lumber  Co.,  66  Cal.  61,  d. 

208,  237,  599,  2057,  2496. 
Winbigler  v.  City  of  Los  Angeles,  45  Cal.  36, 

d.  2029,  2673. 
Winder  v.  Hendrick,  54  Cal.  276,  d.  150. 
Winder  y.  Hendricks,  56  Cal.  464,  d.  1098. 
Winders  y.  Sperry,  96  Cal.  194,  d.  413. 
Windhaus  y.  Boots,  92  Cal.  617,  d.  244,  1339, 

1340^  1341,  1366,  2298. 
Wing  V.  Owen,  9  Cal.  247,  d.  2089. 
Wingard  y.  Banning,  39  Oal.  543,  d.  604, 1764. 
Wingate  v.  Brooks,  3  Cal.  112,  d.  2466. 
Wingate  y.  Ferris,  60  Gal.  105,  d.  1088, 1085, 

1217. 
Wing  Chung  y.  Los  Angel  s,  47  Cal.  681,  d. 

1190,  2042,  8074. 
Wingerter  y.  Wingerter,  71  Cal.  105,  d.  1116, 

1243. 
Wing  Ho  y.  Baldwin,  70  Cal.  194,  d.  2200. 
Winny.  Shaw,  87  Cal.  631,  d.  1494, 1500,  2742. 
Winslow  y.  Gohransen,  88  Cal.  460,  d.  174, 

202,  269. 
Winter,  Ex  parte,  70  Cal.  291,  d.  1439. 
Winter  y.  Belmont  Min.  Co.,  63  Cal.  428,  d. 

626. 
Winter  y.  Fitzpatrick,  36  Cal.  269,  d.  84, 1666, 


Winter  y.  McMillan,  87  Gal.  266,  d.  63,  111, 

121,  901,  902,  908,  2397,  2398. 
Winter  y.  Stock,  29  Oal.  407,  d.  707,  1163, 

2926,2946. 
Winter  y.  Superior  Court,  70  Gal.  296,  d.  1439. 
Winterbum  y.  Chambers,  91  Gal.  170,  d.  28, 

84,  252,  681,  682,  1114,  1295, 1475,  2632. 
Winterhalter  y.  Workmen's  Guarantee  Fund 

Assn.,  75  Cal.  246,  d.  1656. 
Winters  y.  Pearson,  72  Cal.  668,  d.  329,  842. 
Winters  y.  Bush,  34  Cal.  136,  d.  418,  484, 

2886. 
Winton  v.  Spring,  18  Oal.  451,  d.  2466. 
Wise  y.  Burton,  78  Cal.  166,  d.  464,  2073. 
Wise  y.  Burton,  73  Oal.  174,  d.  244. 
Wise  y.  Griffith,  78  Cal.  162,  d.  1766, 1994. 
Wise  y.  Hogan,  77  Cal.  184,  d.  9, 1108, 1246. 
Wise  y.  Walker,  81  Cal.  11,  d.  1981. 
Wise  y.  Williams,  72  Cal.  644,  d.  1105,  1249, 

2197,  2198,  2689,  2640. 
Wise  y.  Williams,  88  Gal.  SO,  d.  260,  1096, 

1103, 1104, 1782,  2684. 


Digitized  by 


Google 


8288 


TABLE  OF  CASES  DIGESTED. 


ynaemaa  t.  McNuIty,  25  Cal.  290,  d.  1216, 

1222,  1322,  1925,"  1942,  1943,  2965. 
Wisp  V.  Haaard,  66  Cal.  469,  d.  2284. 
Witcher  v.  Conklin,  84  Cal.  499,  d.  1289,  2336, 

2360,2361. 
Witherby  t.  Thomas,  66  Cal.  9,  d.  222,  239, 

1628, 1626. 
Witfaera  t.  Jacks,  79  Cal.  287,  d.  274,  1291, 

2392. 
Withers  t.  Little,  66  Cal.  370,  d.  360,  1972. 
Witkowski  t.  Hem,  82  Cal.  604,  d.  171,  2271, 

2654. 
Witte  V.  Vinoenot,  48  Cal.  325,  d.  846,  403, 

2063. 
Wittenbrock  v.  Bellmer,  67  Cal.  12,  d.  60, 

2101,  2746. 
Wittenbrock  t.  Bellmer,  62  Cal.  668,  d.  100, 

389,  1730. 
Wittram  ▼.  Orommelin,  72  Cal.  89,  d.  126, 

146. 
Wixom,  Estate  of,  36  Cal.  320,  d.  1422, 1423, 

2667. 
Wixom  y.  Qoodcell,  90  Cal.  622,  d.  3029,  3063. 
Wizoa  T.  Bear  River  etc.  Co.,  24  Cal.  367,  d< 

136,  1912,  1937. 
Wixon  ▼.  Devine,  91  Cal.  477,  d.  1186,  2263, 

2269,  3012. 
Wizson  -v.  Devine,  67  Cal.  841,  d.  1699,  1612, 

1619. 
WixBon  V.  Devine,  80  Cal.  386,  d.  269,  1733, 

3014. 
Wolf  V.  Baldwin,  19  Cal.  306,  d.  2525,  2627, 

2629. 
"Wolf  V.  Fleischacker,  5  Cal.  244,  d.  1403. 
Wolf  V.  Fogarty,  6  Cal.  224,  d.  13. 
Wolf  V.  Marsh,  64  Cal.  228,  d.  600,  2624. 
Wolf  V.  St.  Louis  Independent  Water  Co.,  10 

Cal.  641,  d.  2990. 
Wolf  V.  St.  Louis  Independent  Water  Co.,  15 

Cal.  319,  d.  631,  2059,  3060. 
Wolfe,  Matter  of,  81  Cal.  662,  d.  397. 
Wolff,  Ex  parte,  67  Cal.  94,  d.  370. 
Wolfi  V.  Canadian  Pac.  By.,  89  Cal.  332,  d. 

962,  963,  964,  966,  967. 
Wolff  V.  Proeser,  73  Cal.  219,  d.  277. 
Wolfing  T.  Balston,  61  Cal.  288,  d.  1718. 
Wolford  V.  Lyon  Gravel  Gold  Min.  Co.,  63 

Cal.  483,  d.  2068. 
Wolfakill  v.  County  of  Loe  Angeles,  86  Cal. 

406,  d.  917,  918,  2919. 
Wolfskin  V.  Malajowich.  39  Cal.  276,  d.  2294, 

2296,  2328,  2329,  2332. 
Wolters,  Ex  parte,  66  Cal.  269,  d.  1749. 
Wolverton  v.  Baker,  86  Cal.  591,  d.  1616, 1618. 
Wolverton  v.  Baker,  98  Cal.  628,  d.  1607,  1617. 
Wood,  Estate  of,  36  Cal.  75,  d.  270,  3025,  3039. 
Wood  v.  Board  of  Election  Commrs.,  58  Cal. 

661,  d.  2033,  2509,  2512,  2663. 


Wood  V.  Brady,  68  Cal.  78,  d.  2716. 

Wood  V.  Brush,  72  Cal.  224,  d.  426,  667,  688, 

2747. 
Wood  V.  Curran,  99  Cal.  137,  d.  1196,  1261, 

2721,  2723,  2864. 
Wood  V.  Currey,  49  Cal.  359,  d.  1486, 1602, 

1647. 
Wood  V.  Currey,  67  Cal.  208,  d.  2690,  2633. 
Wood  V.  Fobes,  6  Cal.  62,  d.  1280,  2862. 
Wood  V.  Forbes,  62  Cal.  37,  d.  146. 
Wood  V.  Franks,  56  Cal.  217,  d.  2661. 
Wood  V.  Franks,  67  Cal.  32,  d.  1341,  2Q2S, 

2201. 
Wood  V.  Goodfellow,  4  Cal.  186,  d.  1973, 1979, 

2616,  2621,  2632. 
Wood  V.  McDonald,  66  Cal.  646,  d.  400,  2456. 
Wood  V.  Orford,  52  Cal.  412,  d.  1432,  1457. 
Wood  V.  Orford,  66  Cal.  167,  d.  127, 128. 
Wood  V.  Pendola,  77  Cal.  82,  d.  120. 
Wood  V.  Pendola,  78  Cal.  287,  d.  242,  9015. 
Wood  V.  Bamond,  42  Cal.  643,  d.  2106,  2107. 
Wood  V.  Eichardaon,  36  Cal.  149,  d.  1927. 
Wood  V.  San  Francisco,  4  Cal.  190,  d.  2672. 
Wood  V.  Strother,  76  Cal.  645,  d.  1771,  1778, 

2710.  • 

Wood  V.  Superior  Court,  67  Cal.  116,  d.  285. 
Wood  V.  Tomlinson,  63  Cal.  720,  d.  1629. 
Wood  V.  Truckee  Turnpike  Co.,  24  Cal.  474,  d. 

999, 1202,  1211,  2900. 
Wood  V.  Wrede,  46  Cal.  637,  d.  1S&. 
Woodard  v.  Wright,  82  Cal.  202,  d.  2891. 
Woodbeck  v.  Wildera,  18  Cal.  131,  d.  1020^ 

2175,  2866. 
Woodbury  v.  Bowman,  13  Gal.  634,  d.  182; 

1510. 
Woodland  v.  Stephens,  62  Cal.  238,  d.  1360. 
Woodroof  V.  Howes,  88  Cal.  184,  d.  630,  656, 

1327,  1334,  2241,  2260. 
Woodruff  V.  Semi-Tropic  Land  etc  Co.,  87 

Cal.  275,  d.  2470,  2477,  2930. 
Woods,  Estate  of,  94  Cal.  666,  d.  189, 1262. 
Woods,  Estate  of,  97  Cal.  428,  d.  1230. 
Woods  V.  Bngbey,  29  Cal.  466,  d.  1343,  1344, 

1347,2024. 
Woods  V.  Merrill,  67  Cal.  435,  d.  266. 
Woods  V.  Sawtelle,  46  Cal.  389,  d.  2347. 
Woods  V.  Varnum,  83  Cal.  46,  d.  184,  2144. 
Woods  V.  Varnum,  86  Cal.  639,  d.  2144,  2146, 

2146. 
Woods  V.  Whitney.  42  Cal.  358,  d.  239,  1437. 
Woodson  V.  McCune,  17  Cal.  298,  d.  288,  1025, 

2112. 
Woodsnm  v.  Cole,  69  Cal.  142,  d.  426,  433. 
Woodward  v.  Backus,  20  Cal.  137,  d.  215,  966. 
Woodward  v.  Fruitvale  Sanitary  Diet.,  99  GaL 

654,  d.  537,  2319. 
Woodward  v.  Lasar,  21  Cal.  448,  d.  1299,  2858. 
Woodward  v.  Payne.  16  Cal.  444,  d.  1704, 1727. 


Digitized  by 


Google 


TABLE  OF  GASES  DIGESTED. 


ssst 


Woodmid  ▼.  Superior  Court,  96  Osl.  272,  d. 

2181,  8S14,  2427. 
Woodwortb,  Estote  of,  31  Cal.  596,  d.  1109, 

1110,8040. 
Woodworth  v.  Fnlton,  1  Cal.  295,  d.  1000, 1003, 

1899,  1901,  1902,  2321,  2522. 
Woodworth  y.  Gacman,  1  Cal.  208,  d.  1969, 

1960, 1972,  2447,  2610. 
Woodwortb  y.  Knowlton,  22  Gal.  164,  d.  2246, 

2247,  2459,  2562. 
Woody  y.  Bennett,  88  CU.  StL,  d.  287,  601, 

2495. 
Woolley  y.  ^ckerd,  97  Gal.  70,,  d.  2940. 
Woolyerton  y.  Baker,  98  Cal.  628,  d.  1618. 
Wooeter  y.  Neyills,  78  Cal.  68.  d.  64. 
Wooten,  Estate  of,  66  Gal.  822,  d.  1177, 1227, 

1232. 
Worden  y.  Hammond,  87  Cal.  61,  d.  1831, 

I84O,  1841. 
Worlejr  y.  Netbercott,  01  Oal.  612,  d.  2928. 
Wormoutb  y.  Gardner,  35  Cal.  227,  d.  166, 

168. 
Wormoath  y.  Hatob,  88  Cal.  121,  d.  1980, 

2166,  2622. 
WormouCh  v.  Johnson,  68  Cal.  621,  d.  2626, 

2888. 
Worn  y.  Fry,  84  Cal,  266,  d.  473. 
Wrotten  ▼.  Wilson,  22  Cal.  465,  d.  493, 1696. 
Wreden    y.   Superior    Court  of   Stanislaus 

County,  56  Gal.  404,  d.  2317. 
Wren  y.  Mangan,  88  Cal,  274,  d.  2778,  2774. 
Wren  y.  Wren,  100  Cal.  276,  d.  1445. 1466. 
Wright,  Estate  of,  49  Cal.  560,  d.  1133. 
Wright  y.  California  Gent.  By.  Co.,  78  Cal. 

360,  d.  509,  610. 
Wright  y.  Carillo,  22  Oal.  696,  d.  236,  927, 

1528,  2079,  2926,  3058,  3059,  3060. 
Wright  y.  Carillo,  22  Cal.  696,  d.  236. 
Wright  y.  Carpenter,  47  Gal.  486,  d.  2767. 
Wright  y.  Carpenter,  49  Cal.  607,  d.  2280. 
Wright  y.  Carpenter,  60  Cal.  656,  d.  1683. 
Wright  y.  Central  California  etc,  Co.,  67  Gal. 

532,  d.  650. 
Wright  y.  Oohn,  88  Gal.  328,  d.  2204. 
Wright  y.  Laugenour,  56  Cal.  280,  d.  2824, 

2348,2368. 
Wright  y.  Leyy,  12  Cal.  257,  d.  816,  430, 1646. 
Wright  y.  Liesenfeld,  98  Cal.  90,  d.  424. 
Wright  y.  Mix,  76  Cal.  465,  d.  2220. 
Wright  y.  Oroyille  Min.  Co.,  40  CaL  20,  d. 

629,  630,  651,  662,  664,  665. 
Wright  y.  Roseberry,  63  Cal.  252,  d.  2770. 
Wright  y.  Roseberry,  81  Cal.  87,  d.  1148, 1181, 

2105,  2107,  2362,  2776. 
Wright  y.  Boss,  26  Cal.  262,  d.  113,  117. 
Wright  y.  Boss,  36  Gal.  414,  d.  2010, 2021, 2024, 

2025,  2283,  2286. 
Wright  y.  Byder,  36  Cal.  842,  d.  2478. 


Wright  y.  Seymour,  69  Cal.  122,  d.  465,  1807. 
Wright  y.  Shafter,  48  Cal.  276,  d.  1061. 
Wright  y.  Snowball,  46  Cal.  664,  d.  2088. 
Wright  ▼.  Solomon,  19  Oal.  64,  d.  40, 1278, 


Wright  y.  Ward,  65  Gal.  625,  d.  1204,  2210, 

2629,2641. 
Wright  y.  Whiteaides,  16  Cal.  46,  d.  8887, 

3831. 
Wristen  y.  Bowles,  82  Cal.  84,  d.  684. 
Wristen  y.  Curtiss,  76  Cal.  6,  d.  2449. 
Wristen  y.  Donlan,  79  Cal.  472,  d.  1396. 
Wunderlin  y.  Cadogan,  60  Cal.  618,  d.  927. 
Wunderlin  y.  Cadogan,  75  Gal.  617,  d.  1284, 

2276. 
Wyatt  y.  Buell,  47  Gal.  624,  d.  2306. 
Wyman  y.  Banvard,  22  Cal.  624,  d.  2864. 
Wyman  y.  Lemon,  61  Cal.  273,  d.  1047. 
Wyrick  y.  Week,  68  Cal.  8,  d.  2888. 
Wysinger  y.  Crooksbank,   82  Cal.  688,  d. 

2639. 

Yale,  Ex  parte,  24  Cal.  241,  d.  349,  2129. 
Yanoy  y.  Morton,  94  Cal.  558,  d.  474,  476,  476, 

1863, 1864, 1866. 
Yamell  v.  City  of  Los  Angeles,  87  Cal.  603, 

d.  1500,  2036.  2037. 
Yates  y.  James,  89  Cal.  474,  d.  2935.    ' 
Yates  y.  Smith,  38  Cal.  60,  d.  1868, 1872, 1887, 

1892.2826. 
Yates  y.  Smith,  40  Gal.  662.  d.  167, 198, 1166, 

1167.  1730,  1872,  1893,  1897. 
Ybarra  y.  Lorencana,  63  Cal,  197,  d,  1349. 
Yenawine  y.  Biobter,  43  Cal,  312,  d,  490, 2066, 

2066. 
Yeomans  y.  Contra  Costa  etc.  Co.,  44  Cal.  71, 

d.  606,  611,  1817^1820. 
Yerian  y.  Linkletter,  80  Cal.  136,  d.  101, 911. 
Yick  Wo,  Matter  of,  68  Cal.  294,  d.  8161, 2162, 

2163,  2154,  2159,  2661,  2662. 
Yik  Hon  y.  Spring  Valley  Water  Works,  66 

Cal.  619,  d.  225,  2063,  2913,  2978. 
Yoakam  y.  White,  97  Cal.  286,  d.  1966,  1991. 
Yoakum  y.  Bower,  61  Cal.  639,  d.  1218, 1219. 
Yoakum  y.   Brower,  62  Cal.  873,  d.   2346, 

2367. 
Yolo  County  y.  Barney,  79  Cal.  876,  d.  81. 
Yolo  County  y.  Dunn,  77  Oal.  133,  d.  2292. 
Yolo  Gounty  y.  Eiiigbt,  70  GaU  431,  d.  242, 

1061,  2730,  2731,  2732. 
Yolo  Gounty  y.  Sacramento  City,  36  Cal.  193, 

d,  2043,  2119,  2120,  2122,  2269.  2983,  3009. 
Yonge  y.  Pacific  Mail  Steamship  Co.,  1  Cal. 

853,  d.  612,  614. 
Yorba  y.  Dobner,  90  Cal.  837,  d.  100,  671, 
Yore  y.  Bankers'  etc.  Life  Ins.  Assn.,  88  Cal. 

609,  d.  580. 1565,  2949. 
Yosemite  Stage  Co.  y.  Dunn,  88  Oal.  264,  d. 

563,3081. 


Digitized  by 


Google 


8S64 


TABLE  OF  CASES  DIGESTED. 


Toaemlte  VsIIey  eto.  Co.  t.  Barnard,  98  Cal. 

199,  d.  1293^ 
YoBt  ▼.  Oommercial  Bank  of  Santa  Ana,  94 

Cal.  494,  d.  1997,  2023,  2026. 
Yonng  V.  Agnirre,  90  Oal.  176,  d.  1352. 
Young  T.  Brady,  94  Cal.  128,  d.  U82,  8068, 

8069. 
Yoong  T.  Emerson,  18  Cal.  416,  d.  206, 1163. 
Young  T.  Hoglan,  62  Cal.  466,  d.  2170,  2210. 
Young  T.  MiUer,  63  Cal.  302,  d.  484,  436,  442, 

2864. 
Young  T.  Pearson,  1  Cal.  448,  d.  620,  2209. 
Yonng  T.  Folack,  8  Oal.  208,  d.  609. 
Young  V.  Bosenbaom,  89  Cal.  646,  d.  261,  631, 

1649,  2063. 
Young  T.  Shinn,  48  Cal.  26,  d.  2860,  2361, 

2361. 
Young  T.  Starkey,  1  Cal.  426,  d.  296. 
Young  T.  Thompflon,  67  Cal.  281,  d.  196. 
Yonng  T.  Wright,  62  Cal.  407,  d.  1693,  1619, 

1666. 
Young  Ah  Qow,  Ex  parte,  78  Cal.  488,  d. 

882. 
Yonng  America  Engine  Co.  No.  6  t.  Sacra- 
mento, 47  Cal.  694,  d.  1170. 
Younge  y.  Padflc  Mail  Steamship  Co.,  1  Oal. 

363,  4. 232. 
Younger  v.  Board  of  Superrisors  of  Santa 

Crus  County,  68  Cal.  241,  d.  1782,  2826. 
Yonnger  t.  Paglee,  60  Oal.  617,  d.  290,  291, 

2620,2621. 
Yonnglove  t.  Nixon,  61  Cal.  301,  d.  206. 
YoongloTO  ▼.  Steinman,  80  Cal.  376,  d.  686, 

664,2960. 
Youngman  v.  Tonner,  82  Cal.  611,  d.  960. 
Youngs  T.  BeU,  4  Cal.  201,  d.  486, 487. 


Yount  ▼.  Howell,  14  Gal.  466,  d.  1000, 1020, 

1027,  1028, 1030, 1031, 1894, 1896, 1896. 2371, 

2373. 
Yuba  County  y.  Adams,  7  Cal.  36,  d.  336, 

2798,  2823. 
Yuba  County  y.  doke,  79  Gal.  238,  d,  1^, 

1607,2121. 

Zabriskie  y.  Torrey,  20  OaL  ITS,  d.'88. 
Zander  y.  Coe,  6  Cal.  230,  d.  1664, 1686. 
Zane  y.  Crowe,  4  OaL  112,  d.  291. 
Zaro  y.  Dakan,  76  Cal.  666,  d.  232,  2296,  2S5S. 
Zeehandelaar,  Ex  parte,  71  Oal.  288,  d.  665. 
Zeigler  y.  WeUs,  Fargo  &  Co.,  28  Cal.  179, 4 

605,606. 
Zeigler  y.  Wells,  Fargo  &  Co.,  28  Cal.  263,  d. 

207,  506,  2012. 
ZeOe,  Estate  of,  74  Cal.  126,  d.  8040. 
Zeimer  y.  Antisell,  76  Cal.  509,  d.  55.  ' 
Zellerbach  y.  Allenbei^g,  67  Oal.  296,  d.  1635. 
Zellerbacb  y.  AUenberg,  99  Cal.  67,  d.  228, 

266,  622,  636,  637,  649, 1086, 1160,  2282,2642, 
Zenith  Gold  etc  Min.  Co.  y.  Irvine,  82  Cal. 

802,  d.  2003. 
Ziel  y.  Dukes,  12  Cal.  479,  d.  420,  1634. 
Zimmler  y.  San  Luis  Water  Co.,  67  OaL  221, 

d.  946. 
Zion  Methodist  Episcopal  Church  y.  Hilleiy, 

51  Oal.  166,  d.  2461. 
Zirker  y.  Hughes,  77  Cal.  285,  d.  1683. 
Zoller  y.  McDonald,  23  Cal.  136,  d.  97. 119,  SSS. 
Zottman  y.  San  Francisco,  90  Cal.  96,  d.  48, 

60,  686,  2034,  2037,  2038,  2039,  2741,  2742. 
Znck  y.  Gulp.  59  Cal.  142,  d.  289,  240,  2627. 
Znmwalt  y.  Dickey,  9S  Cal.  166,  d.  206, 2778, 

2862. 


K 


Cfio 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by  VjOOQ IC 


